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1.  The  cases  in  this  work  are  arranged  by  subjects,  instead  of  chronologically.  They  are 
assigned  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest. 

2.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  poin  s 
of  law  in  the  cases  assigned  to  such  division.  This  SuiDfART  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

3.  Th^  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
SuxHART.  Where  the  court  Btates  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Statemext  op  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessaiy  to'  enable  the  reader  t^^nderstandVhe  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  head  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dictcL, 

4.  At  the  ond  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  Tliis  digest  matter  is  obtained  from  four  sources;  1st.  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in 
full  under  some  other  division  of  the  same  subject.  3d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  of  the  Court  of  Claims  and  the' Attorneys-General. 

5.  Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus,  Doe  v.  Ror.*  The  tables  of  cases  will  also  contain  a  similar 
desi^ation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

6.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  side-heads,  or  catch- 
words, usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
Summary.  At  the  end  of  each  section  of  the  Summary  the  name  of  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  u 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  ie 
what  he  wants,  he  can  at  once  turn  to  the  case  in  full. 
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I.  General  Prinoiples. 

Su3QfARY— ■  Criminal  intent,  g  1.—  Act  not  an  offense  at  the  time  it  is  committed,  g  2.—  Offenses 
against  the  United  States,  g  d.— -Marital  coercion,  gg  4,  5.^ Married  looman  indicted  as 
a  single  woman;  plea  in  abatement,  g  5. 

§  1.  The  criminal  intent  necessary  to  the  commission  of  a  public  offense  must  exist  when 
the  act  complained  of  is  done;  it  cannot  be  imputed  to  a  party  by  a  subsequent  independent 
transaction.     United  States  v.  Fox,  gg  6-8.    See  §  67. 
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§§2-7.  CRIMES  AND  CRIMINAL  PROCEDURE. 

§  2.  So,  though  a  person  obtains  goods  under  false  pretenses  within  a  certain  time  before 
bankruptcy,  he  cannot  be  punished  therefor  as  for  an  act  in  fraud  of  the  bankrupt  law.    Ibid. 

§  8.  An  act  committed  within  a  state,  whether  for  a  good  or  a  bad  purpose,  or  whether 
with  an  honest  or  a  criminal  intent,  cannot  be  made  an  offense  against  the  United  States,  unless 
it  have  some  relation  to  the  execution  of  a  power  of  congress,  or  to  some  matter  within  the 
jurisdiction  of  the  United  States.  An  act  not  having  any  such  relation  is  one  in  respect  to 
which  states  alone  can  legislate.  So,  though  a  person  obtains  goods  under  false  pretenses 
within  a  certain  time  before  bankruptcy,  he  cannot  be  punished  therefor  as  for  an  act  in 
fraud  of  the  bankrupt  law.    Ibid. 

§  4.  It  is  doubted  by  the  court  whether  the  defense  of  marital  coercion  as  a  protection  to 
women  engaged  in  the  commission  of  crime  has  any  place  in  the  criminal  jurisprudence  of 
the  United  States.    United  States  v.  De  Quiifeldt,  §§  9-18. 

§  5.  Although  it  may  be  proper  that  a  woman  indicted  as  a  single  woman  should,  if  she 
relies  on  her  coverture,  plead  in  abatement  the  wrong  addition,  the  failure  to  so  plead  it  does 
not  preclude  her  from  taking  advantage  of  the  defense  under  the  general  issue,  and  she  may 
therefore  g^ve  evidence,  under  the  general  issue,  of  the  fact  of  marriage,  and  the  other  facts 
necessary  to  make  out  marital  coercion.    Ibid. 

[Notes.— See  §§  14r-15l.] 

UNITED  STATES  v.  FOX 
(5  Otto,  670-673.    1877.) 

Oekhfioatb  of  Division  from  U.  S.  Circuit  Court,  Southern  District  of  New 
York, 

Statement  of  Facts. —  Fox  was  indicted  for  obtaining  goods  upon  false  pre- 
tenses within  three  months  before  he  filed  a  petition  in  bankruptcy.  He  was 
convicted  in  the  district  court,  but  in  the  circuit  court,  upon  a  motion  in  arrest 
of  judgment,  the  judges  were  divided  in  opinion  as  to  whether,  if  a  person  does 
a  thing  which  at  the  time  is  no  offense  against  the  laws  of  the  United  States, 
he  is  liable  to  punishment  for  it  by  reason  of  subsequent  proceedings  in  bank- 
ruptcy. 

I  6.   What  ia  necessary  to  constitute  an  offense  against  the  law. 

Opinion  by  Mb.  Justiob  Field. 

The  question  presented  by  the  certificate  of  division  does  not  appear  to  us 
difficult  of  solution.  Upon  principle,  an  act  which  is  not  an  offense  at  the 
time  it  is  committed  cannot  become  such  by  any  subsequent  independent  act 
of  the  party  with  which  it  has  no  connection.  By  the  clause  in  question,  the 
obtaining  of  goods  on  credit  upon  false  pretenses  is  made  an  offense  against 
the  United  States,  upon  the  happening  of  a  subsequent  event  not  perhaps  in 
the  contemplation  of  the  party,  and  which  may  be  brought  about  against  his 
will  by  the  agency  of  another.  The  criminal  intent  essential  to  the  commis- 
sion of  a  public  offense  must  exist  when  the  act  complained  of  is  done;  it 
cannot  be  imputed  to  a  party  from  a  subsequent  independent  transaction. 
There  are  cases,  it  is  true,  where  a  series  of  acts  are  necessary  to  constitute  an 
offense,  one  act  being  auxiliary  to  another  in  carrying  out  the  criminal  design. 
But  the  present  Is  itot  a  case  of  that  kind.  Here  an  act  which  may  have  no 
relation  to  proceedings,  in  bankruptcy  becomes  criminal,  according  as  such  pro- 
ceedings may  or  may  not  be  subsequently  taken,  either  by  the  party  or  by 
another. 

§  7 .  The  power  of  congress  to  enforce  hy  suitable  penalties  any  of  its  legislation. 

There  is  no  doubt  of  the  competency  of  congress  to  provide,  by  suitable 
penalties,  for  the  enforcement  of  all  legislation  necessary  or  proper  to  the  exe- 
cution of  powers  with  which  it  is  intrusted.  And  as  it  is  authorized  '^  to  estab- 
lish uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States," 
it  may  embrace  within  its  legislation  whatever  may  be  deemed  important  to  a 
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complete  and  effective  bankrupt  system.  The  object  of  sach  a  system  is  to 
secare  a  ratable  distribution  of  the  bankrupt's  estate  among  his  creditors,  when 
he  is  unable  to  discharge  his  obligations  in  full,  and  at  the  same  time  to  relieve 
the  honest  debtor  from  legal  proceedings  for  his  debts  upon  a  surrender  of  his 
property.  The  distribution  of  the  property  is  the  principal  object  to  be  at- 
tained. The  discharge  of  the  debtor  is  merely  incidental,  and  is  granted  only 
where  his  conduct  has  been  free  from  fraud  in  the  creation  of  his  indebtedness 
or  the  disposition  of  his  property.  To  legislate  for  the  prevention  of  frauds  in 
either  of  these  particulars,  when  committed  in  contemplation  of  bankruptcy, 
would  seem  to  be  within  the  competency  of  congress.  Any  act  committed 
with  a  view  of  evading  the  legislation  of  congress,  passed  in  the  execution  of 
any  of  its  powers,  or  of  fraudulently  securing  the  benefit  of  such  legislation, 
may  properly  be  made  an  offense  against  the  United  States.  But  an  act  com* 
mitted  within  a  state,  whether  for  a  good  or  a  bad  purpose,  or  whether  with  an 
honest  or  a  criminal  intent,  cannot  be  made  an  offense  against  the  United 
States  unless  it  have  some  relation  to  the  execution  of  a  power  of  congress  or 
to  some  matter  within  the  jurisdiction  of  the  United  States.  An  act  not  having 
any  such  relation  is  one  in  respect  to  which  the  state  can  alone  legislate. 

§  8.  GongreaB  has  no  power  to  punish  an  act  which^  though  an  offense  against 
the  laws  of  the  sintey  does  not  appear  by  the  act  to  be  an  offense  against  the  laws  qf 
the  United  States. 

The  act  described  in  the  ninth  subdivision  of  section  5132  of  the  Bevised 
Statutes  is  one  which  concerns  only  the  state  in  which  it  is  committed ;  it  does 
not  concern  the  United  States.  It  is  quite  possible  that  the  framers  of  the 
statute  intended  it  to  apply  only  to  acts  committed  in  contemplation  of  bank- 
ruptcy ;  but  it  does  not  say  so,  and  we  cannot  supply  qualifications  which  the 
legislature  has  failed  to  express. 

Our  answer  to  the  questions  certified  must  be  in  the  negative,  and  it  will  be 
80  returned  to  the  circuit  court 

UNITED  STATES  r.  De  QUILFELDT. 
(Qrcuit  Ck>tLrt  for  Tennessee:  5  Federal  Reporter,  276-286.    1881.) 

Opinion  by  Hammond,  D.  J. 

Statement  of  Facts. —  The  defendant,  being  arraigned  upon  an  information 
charging  her  with  counterfeiting  coins,  pleaded  not  guilty,  and  was  put  upon 
her  trial.  She  is  described  in  the  information  simply  as  '^  Annie  De  Quilfeldt, 
otherwise  known  as  Annie  Egbert;"  all  addition,  such  as  "wife  of  A.  B.," 
"widow,''  or  "spinster,"  being  omitted.  On  the  trial,  a  witness,  the  detective 
who  arrested  her,  was  asked  whether  she  was  not  living  with  Charles  O. 
De  Quilfeldt,  who  had  just  been  convicted  of  counterfeiting,  as  his  wife;  whether 
they,  at  the  time  of  arrest,  called  and  recognized  each  other  as  such,  and 
whether  they  were  not  reported  to  be  man  and  wife  among  their  neighbors. 
This  testimony  was,  on  objection  of  the  district  attorney,  excluded.  There  was 
proof  tending  to  show  that,  when  the  defendant  was  caught  in  the  act  of 
moulding  the  coins,  this  man,  De  Quilfeldt,"  was  either  present,  or  so  nearly 
connected  with  the  act  as  to  shield  her  under  the  doctrine  of  marital  coercion, 
if  she  be  in  fact  his  wife:  He  was  proved  to  have  been  engaged  in  counter- 
feiting at  his  house,  where  this  defendant  lived  with  him.  The  testimony  was 
excluded,  as  will  appear  hereafter,  on  the  ground  that  by  pleading  over  the 
defendant  had  waived  the  defense  of  caverture.     Eut  the  court  sought  to  pro- 
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tect  her  against  the  effect  of  the  ruling  by  offering  to  allow  her  to  withdraw  a 
jaror^  enter  a  mistrial,  and  then  to  withdraw  the  plea  of  not  guilty  and  plead 
the  want  of  a  proper  addition,  describing  her  as  married  or  single,  in  abatement. 
Upon  being  informed  that  a  plea  in  abatement  must  be  verified  by  affidavit, 
her  counsel,  upon  consultation  with  her,  declined  to  take  this  course,  and  she 
was  convicted.  She  now  moves  for  a  new  trial  for  error  committed  by  the 
court  in  excluding  testimony  tending  to  show  that  she  was  married  to  De 
Quilfeldt,  and  raising  the  presumption  in  her  favor  of  coercion  by  her  hus- 
band. 

§  9.  The  defense  of  marital  coercion  as  a  protection  to  women  is  not  a  favored 
one. 

Before  entering  upon  the  consideration  of  the  question  whether  the  testimony 
was  properly  rejected,  it  may  be  proper  to  say  that  this  defense  of  marital 
coercion  as  a  protection  to  women  engaged  in  the  commission  of  crime  is  not 
a  favored  one,  and,  at  least  in  modern  times,  has  almost  lost  all  solid  founda- 
tion for  its  existence.  It  has  been  abrogated  by  statute  in  some  states,  and 
might  well  be  in  all.  1  Benn.  &  Heard,  Lead.  Cr.  Cas.  (2d  ed.),  81,  and  notes; 
Steph.  Dig.  Or.  L.  (St.  Louis  ed.,  1878),  art.  30,  p.  20,  and  note  2,  p.  362.  It  is 
almost  an  absurdity  in  this  day  to  pretend  that  husbands  can  or  do  coerce  their 
wives  into  the  commission  of  crimes,  and,  where  coercion  appears  as  a  fact,  the 
court  or  jury  would  always  allow  it  to  mitigate  punishment,  or  it  might  well 
be  a  recommendation  to  executive  clemency;  but  to  hold  it  to  be  presumed  as 
a  fact,  in  all  cases  where  the  husband  is  present,  is  the  relic  of  a  belief  in  the 
ignorance  and  pusillanimity  of  women  which  is  not,  and  perhaps  never  was, 
well  founded,  and  does  them  no  credit.  I  have  bad  serious  doubts  whether 
this  common  law  fiction  has  a  place  in  the  criminal  jurisprudence  of  the  United 
States.  Our  offenses  are  purely  statutory,  and  we  do  not  look  to  the  common 
law,  or  the  law  of  the  states,  to  furnish  us  any  element  or  characteristic  of  an 
offense.  United  States  v.  Coppersmith,  4  Fed.  K.,  198;  United  States  v. 
Walsh,  5  Dill.,  68  (§§  2279-82,  infra). 

This  statute  against  counterfeiting  says  "  every  person  who  falsely  makes, 
forges  or  counterfeits  any  coin,"  etc.,  shall  be  punished.  It  makes  no  excep- 
tion in  favor  of  married  women,  and  it  may  well  be  doubted  if  the  courts  can 
engraft  an  exception  on  the  statute.  Oommonwealth  v.  Lewis,  1  Mete,  151, 
153.  I  am  inclined  to  believe  it  is  the  logical  result  of  the  doctrine  that  our 
crimes  are  statutory,  and  that  we  have  no  common  law  of  crimes,  except  so 
far  as  the  statutes  have  adopted  it,  in  matters  of  evidence  and  practice,  that  no 
exemption  exists  unless  congress  defines  and  declares  it.  The  presumption  of 
coercion  may  be  a  rule  of  evidence,  but  the  exemption  of  the  wife  on  account 
of  it  is  a  rule  of  law  that  congress  has  not  declared.  I  have  not  found  the 
point  discussed,  nor  any  case  recognizing  this  doctrine  of  marital  coercion,  in 
the  federal  courts.  There  are  cases  recognizing  insanity  and  perhaps  infancy 
as  a  defense,  but,  generally,  the  cases  are  those  of  common  law  crimes  on  the 
high  seas  or  elsewhere,  of  which  these  courts  have  jurisdiction,  and  which  are 
defined  not  by  statute,  but  by  the  adoption  by  congress  of  the  common  law 
in  its  fullest  scope.  Insanity  was  recognized  as  a  defense  to  statutory  t)ffenses 
in  United  States  v.  Shults,  6  McL.,  121,  and  United  States  v.  Lancaster,  7  Biss., 
440,  and  there  may  be  other  cases.  I  am  not  willing,  however,  without  con- 
sultation with  my  brother  judges  on  this  bench,  to  exclude  this  defense  on  that 
theory,  and  shall,  therefore,  for  the  purposes  of  this  motion,  assume  that  we 
are  to  be  governed  by  the  common  law  principle  that  a  wife  committing  an 
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offense  in  the  presence  of  her  husband  \s  prima  facie  presumed  to  act  by  his 
command,  and  is,  therefore,  not  guilty  unless  it  can  be  shown  that  she  was  in 
fact  not  governed  by  him. 

The  testimony  was  excluded  on  the  authority  of  the  statement  that  "  if  a 
feme  covert  be  indicted  as  b,feine  solcj  her  proper  course  is  to  plead  the  mis- 
nomer in  abatement,  for,  if  she  pleads  over,  she  cannot  take  advantage  of  it. 
She  must  aver  her  marriage  in  her  plea,  and  prove  it  affirmatively."  3  Whart. 
Or.  L.  (7th  ed.),  §  70.  If,  as  is  now  argued,  this  means  to  apply  only  to  the 
plea  of  misnomer^  the  paragraph  is  misleading,  for  the  mere  erroneous  state- 
ment of  the  defendant's  name  in  an  indictment  or  information  must  be  cor- 
rected by  plea  in  abatement,  whether  the  defendant  be  man  or  woman,  married 
or  single,  and  the  status  of  the  woman,  as  regards  her  being  married  or  single, 
is,  it  seems  to  me,  wholly  immaterial,  except  as  a  matter  of  evidence  on  the 
plea.    Id.,  §§  536,  537. 

I  think  the  author — and  I  say  this  with  the  utmost  diffidence  of  one  so 
eminent  and  learned  in  this  department  of  the  law  —  has  confused  somewhat 
two  analogous  but  distinct  things,  namely,  pleading  a  misno?ner  and  pleading 
a  wrong  addition  of  estate,  mystery  or  place.  Advantage  is  to  be  taken  of 
either  in  the  same  way,  but  the  failure  to  plead  in  abatement  does  not,  per- 
haps, have  the  same  effect;  at  least,  not  as  to  this  matter  of  the  addition  de- 
scribing a  woman  as  married  or  single.  The  failure  to  plead  a  misnomer  in 
abatement  cures  the  defect  if  the  defendant  pleads  not  guilty,  and  for  the  pur- 
poses of  that  case  the  prisoner  has  the  name  given  in  the  indictment.  3  Whart. 
Cr.  L.,  supra;  1  Whart.  Cr.  L.,  §  233;  1  Bish.  Or.  Proc.  (2d  ed.),  §  791;  State 
V,  Thompson,  Cheeves'  R,  31 ;  People  v.  Smith,  1  Park.  Cr.  Cas.,  329 ;  State  v. 
Hughes,  1  Swan,  261 ;  Lewis  v.  State,  1  Head.,  329. 

§  10,  The  rule  as  to  addition  of  estate^  degree^  etc. 

The  addition  of  estate,  or  degree,  or  mystery,  required  by  statute  1  Henry 
v.,  c.  5,  if  omitted  or  wrongly  stated,  should  also  be  corrected  by  motion  to 
quash,  or  plea  in  abatement.  1  Whart.  Cr.  L.,  §§  243, 248 ;  Whart.  Prec.  (ed.  1849), 
7,  note  e;  1  Bish.  Cr.  Proc,  §§  671, 675,  772.  By  statute  7  Geo.  IV.,  c.  64,  and  14 
and  15  Vict.,  c.  100,  no  indictment  shall  be  now  abated  by  reason  of  any  plea 
of  misnomer,  or  for  want  of  or  imperfection  in  the  addition  of  the  defendant. 
Id.;  1  Archb.  Cr.  PI.  (by  Waterman,  6th  ed.),  78,  110,  111.  I  do  not  find 
that  we  have  any  such  statutes  in  Tennessee,  but  I  am  informed  by  ray  brother 
Horrigan,  of  the  criminal  court  of  this  citj^  a  very  learned  judge,  that  while 
it  is  customary  to  add  "yeoman  "  as  an  addition,  it  is  wholly  unnecessary  under 
our  practice.  Now,  as  to  indictments  against  men,  there  can  be  no  two  opinions 
as  to  the  utter  uselessness  of  any  addition  such  as  "esquire,"  "gentleman," 
"yeoman,"  or  the  like;  but  when  women  are  indicted  it  seems  to  be  a  matter 
of  more  importance,  and  quite  necessary  that  they  should  be  described  accord- 
ing to  the  fact,  as  "  wife  of  A.  B.,"  "widow,"  "spinster,"  or  "single  woman," 
especially  in  view  of  this  very  doctrine  of  marital  coercion  being  a  defense; 
and  the  neglect  to  do  it  in  this  case  has  caused  the  trouble  we  have  with  this 
trial.  If  a  woman  be  indicted  as  a  wife,  that,  being  an  admission  on  the  record 
that  she  is  so,  will  be  sufficient  proof  of  it,  and  perhaps  conclusive  on  the  gov- 
ernment. Otherwise,  if  she  set  up  her  coverture  as  a  defense  she  must  prove 
it.  And  proof  merely  of  cohabitation  with  the  man,  and  passing  by  his  name, 
does  not  seem  to  be  sufficient  proof  of  this,  although,  on  the  other  hand,  actual 
evidence  of  the  marriage  would  not,  perhaps,  be  required.  1  Archb.  Cr.  Pi., 
supra,  8 ;  Whart.  Prec,  supra^  7. 
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§11.^  woman  indicted  without  addition  of  wife^  widow  or  spinster  should 
plead  her  coverture  in  abatement;  hut  she  can  prove  it  under  the  plea  of  not 
guilty, 

I  have  examined  the  cases  cited  in  the  text-books,  so  far  as  they  are  access- 
ible to  me, —  and  I  regret  that  some  of  the  most  important  of  them  are  not  to 
be  found  in  the  library,  and  also  that  I  have  not  the  newer  editions  of  the  text- 
books themselves, —  and  must  say  that  I  am  not  able  to  determine  with  satis- 
faction just  how  a  woman  must  or  may  *'set  up  her  coverture  as  a  defense" 
when  she  is  indicted  separate  and  apart  from  her  husband,  and  as  a  single 
woman.  Here  the  defendant  is  not  described  as  either  married  or  single,  and 
but  for  the  feminine  name  of  "Annie"  attached  to  her  surname,  and  the  alias 
dictum^  we  would  never  know  from  the  face  of  the  information  that  she  was  a 
woman  at  all.  I  am  of  opinion  that  she  could  have  moved  to  quash  the  infor- 
mation for  want  of  a  proper  addition,  or  pleaded  in  abatement  the  omission, 
disclosing,  of  course,  how  the  fact  was,  and  upon  proof  of  her  marriage  to  De 
Quilfeldt  the  government  would  been  compelled  to  amend  the  information  by 
describing  her  as  his  wife.  This  would  have  settled  the  fact  of  marriage,  per- 
haps conclusively,  certainly  prima  facie^  in  her  favor.  On  the  other  hand,  if 
she  were  described  as  a  single  woman,  or  not  described  as  married,  which,  I 
taKb  it,  is  the  same  thing,  and  she  ignores  the  defect  and  pleads  not  guilty,  the 
prima  facie  presumption  is  that  she  is  single;  but  if  the  fact  be  otherwise,  she 
may  prove  it  on  the  trial  and  under  her  plea  of  not  guilty.  The  mistake  made 
at  the  trial  of  this  case  was  in  holding  that  this  7^riV;ic*  facie  presumption  was 
conclusive  against  her  because  of  her  failure  to  plead  in  abatement. 

The  case  of  Eex  v.  Jones,  Kel.,  37,  I  have  not  been  able  to  see,  but  is 
abstracted  in  1  Euss.  Or.  (8th  ed.),  21,  and  it  there  appears  that  it  was  a  joint 
indictment  against  Thomas  Wharton  and  Jane  Jones.  The  woman  pleaded 
Qiow  it  does  not  appear)  that  she  was  married  to  Wharton,  and  would  not  plead 
to  the  name  of  Jones.  The  grand  jury  were  called  in,  and  the  court,  in  their 
presence,  amended  the  indictment  by  inserting  the  name  of  Jane  Wharton, 
otherwise  called  Jones,  not  calling  her  the  wife  of  Thomas  Wharton,  but  giv- 
ing her  the  addition  of  ^^  spinster,^^  upon  which  she  pleaded.  The  court  told 
her,  however,  that  if  she  could  prove  that  she  was  married  to  Wharton  before 
the  burglary  she  should  have  the  advantage  of  it,  but  she  could  not,  and  was 
convicted.  In  Quin's  Case,  1  Lewin,  C.  C,  1  (which,  also,  I  have  not  seen), 
cited  also  by  Russell,  it  was  ruled  that  if  a  woman  be  indicted  as  a  single 
woman,  and  pleads  to  the  felony,  that  is  prima  facie  evidence  that  she  is  not 
a  feme  covert,  but  is  not  conclusive  of  the  fact.  1  Russ.,  24r.  Judge  Sharswood, 
in  this  edition  of  Russell,  makes  in  his  notes  a  qiiwre  "  whether  the  proper 
course  for  a  woman  so  indicted  is  not  to  plead  the  wrong  addition  on  arraign- 
ment, as  by  pleading  to  the  felony  she  answers  by  the  nam^  {sic)  by  which  she 
is  indicted."  The  authorities  do  not  satisfactorily  answer  this  quwre,  as  any 
one  may  see  who  examines  them.  Mr.  Russell  states  that  if  the  woman  pre- 
tends to  be  the  man's  wife  the  onus  is  on  her  to  prove  it;  but  where  the  indict- 
ment states  the  woman  to  be  the  wife  of  the  man  with  whom  she  is  jointly 
indicted,  no  evidence  is  necessary  to  show  that  she  is  the  wife.  1  Rass.  Cr.,  24. 
The  cases  cited,  however,  are  all  cases  where  they  were  indicted  jointly,  and 
not  precisely  like  this.  Rex  v.  Hassall,  2  0.  &  P.,  434;  S.  C,  12  E.G.  L.,  660; 
Reg  V.  Woodward,  8  C.  &  P.,  561;  S.  C,  34  E.  C.  L.,  891;  Rex  v.  Atkinson, 
cited  1  Russ.  Cr.  L.,  supra;  Reg  v.  McGinn  is,  11  Cox,  391,  cited  3  Jac.  Fish. 
Dig.,  3114;  Rex  v.  Knight,  1  C.  &  P.,  116;  S.  C,  11  E.  C.  L.,  335.    It  suffl- 
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ciently  appears,  however,  from  these  authorities,  that,  although  it  may  be 
proper  that  a  woman  indicted  as  a  single  woman  should,  if  she  relies  on  her 
coverture,  plead  in  abatement  the  wrong  addition,  the  failure  to  so  plead  it 
does  not  preclude  her  from  taking  advantage  of  the  defense  under  the  general 
issae,  and  she  may  therefore  give  evidence  of  the  fact  of  marriage,  and  the 
other  facts  necessary  to  make  out  marital  coercion.  It  was,  therefore,  error  to 
exclude  the  evidence  offered  in  this  case. 

§  12.  Simulated  defense/  motion  for  new  trial. 

I  am  quite  satisfied,  however,  from  the  occurrences  at  the  trial,  that  this  is  a 
simulated  defense;  yet  I  cannot  say  that,  upon  full  investigation  of  the  facts, 
the  jury  would  have  so  found,  and  it  was  certainly  a  question  for  the  jury  to 
try,  and  not  for  the  court  to  now  determine  upon  a  motion  for  a  new  trial. 
The  defendant,  on  the  proof,  was  clearly  guilty.  I  am  convinced,  from  her  re- 
fusal to  make  aflBdavit  of  her  marriage,  that  she  was  not  the  wife  in  fact  of 
her  partner  in  crime,  and  this  conviction  has  inclined  me  to  accede  to  th©  sug- 
gtetion  of  the  district  attorney  and  overrule  this  motion,  notwithstanding  any 
error  committed  in  refusing  proof  intended  only  to  sustain  a  false  pretense  of 
marriage,  upon  the  ground  that  she  has  not  been  injured  by  the  ruling.  And 
it  has  occurred  to  me  to  say  to  the  defendant  now  that  if  she  will  make  affi- 
davit of  her  marriage  in  fact  to  De  Quilfeldt,  or  by  proof  show  the  court  t^^at 
there  would  be  sufficient  testimony  to  raise  a  reasonable  doubt  in  the  minds  of 
the  jury  of  her  guilt,  taking  into  consideration  the  defense  of  coverture,  that  I 
would  grant  a  new  trial,  exercising  my  discretion  in  the  matter  without  regard 
to  the  technical  question  as  to  the  proper  mode  of  making  the  defense,  or  her 
right  to  make  it  under  the  plea  of  not  guilty.  Mr.  Baron  Garrow  said  in  Rex 
V.  Hassall,  2  O.  &  P.,  434;  S.  C,  12  E.  C.  L.,  207,  where  a  woman  was  con- 
victed upon  insufficient  evidence  of  marriage,  that  "  if  the  parties,  however,  be 
really  married,  and  will  make  a  proper  application  to  the  secretary  of  state, 
supported  by  proof  of  the  marriage,  they  will  sustain  no  injury  by  the  want  of 
evidence  of  marriage  before  me."  This  implies,  I  take  it,  that  he  would  recom- 
mend her  pardon,  and  seems  to  be  some  support  for  sustaining  a  conviction, 
unless  the  judge  is  satisfied  some  injury  has  been  done.  But  in  that  case  the 
jury  had  passed  on  the  question  of  marriage,  and  the  very  kind  of  proof  the 
defendant  offered  in  this  case  was  ^^eceived,  although  pronounced  insufficient 
by  the  jury  and  the  court  to  prove  the  marriage.  It  is  not,  therefore,  an  au- 
thority to  uphold  the  verdict  in  this  case,  where  the  testimony  was  rejected. 
The  proof  otfered  might  not  have  been  sufficient  to  prove  the  marriage;  but  of 
that  the  jury  was  the  proper  judge,  not  the  court.  It  was  competent  evidence, 
as  the  case  of  Eez  v.  Hassall,  supra,  adjudicates,  it  being  there  said  ^'  that 
though,  in  cases  of  this  kind,  it  is  not  absolutely  necessary  to  give  direct  proof 
of  actual  marriage,  yet  such  evidence  must  be  adduced  as  to  satisfy  the  jury 
that  the  parties  are  in  fact  husband  and  wife,  in  the  same  way  as  to  convince 
them  of  any  other  fact  that  they  are  to  find."  The  barrenness  of  such  proof 
to  establish  the  marriage  is  well  shown,  but  the  court  permitted  the  jury  to 
pass  on  it,  nevertheless,  and  that,  too,  under  a  plea  of  not  guilty,  though,  un- 
like this  case,  it  was  a  joint  indictment  against  the  man  and  woman,  she  being 
described  as  a  single  woman.  The  real  question  in  this  branch  of  the  case  is 
whether  the  court  will  grant  a  new  trial  where  it  appears  that  the  evidence 
rejected  was  competent  and  tended  to  prove  the  issue,  but  was  insufficient  for 
that  purposCL     In  the  case  at  bar  I  cannot  say  that  the  proof  rejected  was  all 
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the  proof  of  which  the  case  was  susceptible,  nor  all  the  defendant  would  offer. 
She  was  precluded  by  the  ruling  made  from  offering  this  or  any  proof  of  mar^ 
riage,  on  the  ground  that  she  had  pleaded  over  and  thereby  waived  the  defense. 

§  IS.  Jf  incompetent  evidence  he  admitted  in  criminal  cases,  a  new  trial  will 
"be  granted. 

In  Peek  v.  State,  2  Humph.,  78,  it  was  held  that  if  incompetent  evidence  be 
admitted  in  criminal  cases,  that  might  have  influenced  the  jury,  a  new  trial 
will  be  awarded,  although  the  court  may  think  there  was  enough,  independ- 
ently of  such  evidence,  to  convict  the  prisoner.     1  Bish.  Cr.  Proo.  (2d  ed.), 
§  1103;  3  Whart.  Cr.  L.  (7th  ed.),  §  3258,  note  u.    It  was  also  held  in  Com.  v. 
McGrowan,  2  Pars.  Sel.  Oas.,  347,  cited  3  Whart.,  supra^  that  after  a  court  has 
rejected  competent  and  material  testimony  offered  by  a  defendant  charged  with 
crime,  the  court  will  not  refuse  relief  on  the  assumption  that  the  rejected  evi- 
dence would  not  have  availed  the  accused  if  it  had  been  received.     Both  the 
above-cited  authors  seem  to  doubt  if  this  be  the  general  rule,  though  they  put 
Tennessee  down  as  holding  to  it  on  the  authority  of  Peek's  case,  supra.     That 
was  a  case  where  incompetent  evidence  was  admitted,  and  not  where  that 
which  was  competent  and  material  was  rejected ;  but  I  think,  on  principle,  the 
rule  should  be  the  same  in  either  case.    Besides,  I  am  of  opinion  that  the  adju- 
dications in  Tennessee  establish  the  principle  that  a  new  trial  must  be  granted 
for  the  improper  rejection  of  testimony,  as  well  as  its  improper  admission,  with- 
out reference  to  the  opinion  of  the  court  as  to  its  probable  effect  on  the  ver- 
dict.   In  Workman  v.  State,  4  Sneed,  425,  the  wife  of  one  jointly  indicted  with 
another  was  rejected  as  a  witness,  and  the  supreme  court  granted  a  new  trial, 
saying:     "Whether  a  reversal  on  this  point  will  ultimately  result  in  any  ad- 
vantage to  the  defendant  is  not  for  us  to  judge;  for,  no  matter  how  clear  his 
guilt  may  be,  or  how  deeply  he  may  be  stained  with  blood,  it  is  our  duty  to  see 
that  he  has  the  benefit  of  the  law  under  which  his  punishment  is  demanded." 
Page  428.     Other  cases  support  the  rule.     Stokes  v.  State,  4  Bax.,  47 ;  Hagaa 
V.  State,  5  Bax.,  615;  State  v.  Turner,  6  Bax.,  201.     Hagan's  case  is  also  appli- 
cable on  another  point:  that,  after  this  testimony  was  rejected,  it  would  have 
been  improper  to  offer  any  other  proof  of  the  marriage,  wherefore  the  meageiv 
ness  of  that  offered  should  not  be  accounted  against  the  defendant  on  this 
motion.     Perhaps  this  rule  of  the  state  courts  is  not  binding  on  us  here  to 
govern  our  discretion  in  granting  new  trials.     Railroad  Co.  v.  Horst,  93  U.  S., 
291.    But  that  is  immaterial,  for  I  am  satisfied  with  it  as  the  sound  rule  on  the 
subject,  whatever  other  courts  may  hold.     For  the  same  reason  that  it  would 
be  usurping  the  functions  of  the  jury,  and  a  practical  denial  of  the  defendant's 
right  of  trial  by  jury  of  all  the  facts  entering  as  an  element  into  her  defense 
of  marital  coercion,  I  cannot  now,  I  think,  on  this  motion  for  a  new  trial,  put 
her  to  the  proof,  by  her  own  aflBdavit  or  otherwise,  of  the  fact  of  marriage  as 
a  condition  precedent  to  the  grant  of  her  motion.     This  might  save  the  cost  of 
another  trial,  and  confirm  my  own  suspicions  of  the  falsity  of  her  defense;  but, 
after  all,  these  suspicions  are  based  on  her  refusal  to  plead  in  abatement  her 
marriage,  and  she  might  well  decline  to  be  coerced  by  the  court  into  filing  a 
special  plea,  if  she  had  a  legal  right  to  make  the  defense  under  the  general 
issue.     I  am  too  strongly  impressed  with  the  necessity  of  preserving  the  right 
of  trial  by  jury  to  assume  its  duties,  even  in  a  case  like  this,  where  I  feel  almost 
certain  the  defense  is  a  false  one. 

Notwithstanding,  then,  the  unfavorable  character  of  the  defense,  and   an 
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almost  certain  oonviotion  that  the  alleged  marriage  is  a  false  pretense,  I  feel 
ooDStrainedy  by  the  considerations  I  have  mentioned,  to  grant  a  ncNV  trial;  and 
it  is  so  ordered. 

g  14.  Powers  of  congress.--  It  is  competent  for  congresB  to  enforce,  by  suitable  penalties, 
all  l^islation  necessary  and  proper  to  the  execution  of  powers  with  which  it  is  intrusted,  and 
any  act  committed  with  a  view  of  evading  such  legislation,  or  fraudulently  securing  its 
benefits,  may  be  made  an  offense  against  the  United  States.  United  States  v.  Hall,  8  Otto, 
357. 

§  lo.  An  act  of  congress  simply  making  a  town  a  port  of  entry  does  not  authorize  punish- 
ment for  obstructing  the  harbor,  or  confer  jurisdiction  on  the  federal  courts  to  punish  the 
act    United  States  v.  New  Bedford  Bridge,  1  Woodb.  &  M.,  493. 

§  IIS.  Congress  has  power  under  the  constitution  to  prohibit  the  importation  and  circulation 
of  counterfeit  coin.    United  States  v.  Marigold,  0  How.,  566. 

§  17.  Ck>ngre68  has  power  to  provide  for  the  punishment  of  guardians  who,  having  charge 
and  custody  of  the  pensions  of  their  wards,  shall  embezzle  such  pensions  in  violation  of  their 
trust,  or  fraudulently  convert  the  same  to  their  own  use.  Such  a  law  is  not  invalid  as  being 
in  conflict  with  state  law  and  the  legitimate  and  proper  powers  of  the  state  courts.  United 
States  V.  Hall,  8  Otto,  347. 

8  18.  Congress  has  the  power  to  provide  for  the  punishment  of  offenses  committed  in  terri- 
tory occupied  by  Indians,  if  it  is  not  within  the  boundaries  of  a  state.  United  States  r. 
Bogers,  4  How.,  571. 

§  19.  Congress  has  no  power  to  pass  a  law  providing  for  the  punishment  of  the  crime  of 
murder,  and  other  such  crimes,  when  committed  by  one  white  man  upon  another  white  man, 
within  the  Indian  territory  within  the  limits  and  jurisdiction  of  a  state.  United  States  v, 
Bailey,  1  McL.,  234. 

§  20-  Under  the  constitutional  provision  that  congress  shall  have  power  to  exercise  "  exclu- 
sive legislation"  in  all  "cases  whatsoever"  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arse- 
nals, dock  yards  and  other  needful  buildings,  when  the  purchase  of  land  for  any  of  these 
purposes  is  made  by  the  national  government,  and  the  state  legislature  has  given  its  consent 
to  the  purchase,  the  land  so  purchased  by  the  terms  of  the  constitution  falls  within  the  legis- 
lation of  congress,  and  the  state  jurisdiction  is  ousted.  A  proviso  in  the  ace  authorizing  such 
a  purchase,  that  aU  civil  and  criminal  processes  issued  under  authority  of  the  state,  or  any 
officer  thereof,  may  be  executed  on  the  lands  so  ceded,  and  within  the  fortifications  which 
may  be  erected  thereon,  in  the  same  way  and  manner  as  if  such  lands  had  not  been  so  ceded, 
does  not  render  the  jurisdiction  concurrent.    United  States  v,  Cornell,*  2  Mason,  60. 

§  21.  Section  15  of  the  act  of  April  30,  1790,  declaring  it  to  be  a  crime  **  if  any  person 
within  any  of  the  places  under  the  sole  and  exclusive  jurisdiction  of  the  United  States,  or 
upon  the  high  seas,  shall  take  and  carry  away,  with  an  intent  to  steal  and  purloin,  the  per- 
sonal goods  of  another,"  does  not  authorize  jurisdiction  of  the  crime,  when  committed  on 
board  of  a  ship,  belonging  to  citizens  of  the  United  States,  while  lying  in  a  harbor,  within 
the  fatux9  terrce,  within  the  jurisdiction  of  a  foreign  country.  The  fact  that  the  goods  were 
afterwards  brought  by  the  offender  upon  the  high  seas  will  not  give  our  courts  jurisdiction. 
United  States  v.  Morel,*  13  Am.  Jur.,  279. 

t5  22.  Common  law  jurisdiction.— The  federal  courts  have  no  common  law  jurisdiction  in 
criminal  cases.  United  States  v.  Ramsay,*  Hemp.,  481;  United  States  v,  Coolidge,*l  Wheat., 
415;  United  States  v,  Jacobi,*  14  Int.  Rev.  Rec,  45;  The  Steamboat  Magnolia,  20  How.,  805; 
United  States  t;.  Sa  coo-da-cot,  1  Abb.,  383;  IDill..  277;  United  States  v.  Watkins,*  3  Cr.  C. 
C,  448.  Hence  a  libel  on  the  government  is  not  maintainable  therein.  United  States  r. 
Hudson, *7Cr.,  82.    See  XXII,  infra. 

%  28.  The  federal  government  can  exercise  no  criminal  jurisdiction  which  is  not  given  by 
statute,  nor  punish  any  act  criminally  except  as  the  statute  provides.  United  States  r.  Lan- 
caster, 2  McL.,  431  (§§  2474-79]. 

§  24.  An  indictment  cannot  be  sustained  in  the  courts  of  the  United  States  unless  the  act 
charged  is  made  a  crime  by  the  laws  of  the  United  States,  and  the  court  is  given  jurisdiction 
over  it.  United  States  r.  New  Bedford  Bridge,  1  Woodb.  &  M.,  406;  United  States  v.  Scott, 
4  Hiss.,  29  (g§  222^27). 

§  25.  The  courts  of  the  United  States  cannot  resort  to  the  common  law  as  a  source  of  crim- 
inal jurisdiction.  However  that  body  of  jurisprudence  may  furnish  the  federal  courts  with 
rules  of  procedure,  definition,  and  construction,  those  tribunals  have  no  power  to  try  any 
offenses,  except  such  as  are,  in  some  form,  prohibited  by  the  constitution,  or  by  act  of  con- 
gress.    United  States  v.  Barney,*  6  Blatjh.,  294. 
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§  26.  Although  the  courts  of  the  United  States  may,  in  the  absence  of  statutory  provision, 
look  to  the  common  law  for  rules  to  guide  them  in  the  exercise  of  their  powers  in  criminal 
as  well  as  in  civil  cases,  yet  it  is  to  the  statutes  of  the  United  States  alone,  enacted  in  pursu- 
.ance  of  the  constitution,  that  these  courts  must  resort  to  determine  what  constitutes  an 
offense  against  the  United  States,  whether  committed  upon  land  or  upon  the  high  seas. 
United  States  v.  Terrel,*  Hemp.,  411. 

§27.  There  are  no  common  law  offenses  against  the  United  States;  therefore  no  crime 
against  the  United  States  exists  by  force  of  the  common  law,  but  only  when  the  legislation  of 
congress  has  first  made  the  doing  or  omission  of  a  particular  act  a  crime.  United  States  v. 
Jacobi,*  14  Int.  Rev.  Rec.,  45. 

§  28*  Congress  must  in  all  cases  make  an  act  criminal  and  define  the  offense  before  either 
the  district  or  circuit  courts  can  take  cognizance  of  an  indictment  charging  the  act  as  an 
offense  against  the  authority  of  the  United  States.  (Per  Clifford,  J.,  dissenting.)  Tennes- 
see V.  Davis,  10  Otto,  274. 

§  29.  Before  the  federal  courts  can  take  cognizance  of  an  offense  it  must  be  declared  such 
by  act  of  congress.  It  is  not  competent  for  congress  to  enact  a  criminal  code  punishing 
offenses  generally,  but  those  only  which  relate  to  the  general  government,  or  which  are  com- 
mitted by  or  upon  citizens  or  inhabitants  of  the  United  States  upon  the  high  seas,  or  within 
the  national  domain  beyond  the  limits  of  any  state,  or  in  places  over  which  congress  has 
exclusive  jurisdiction.  United  States  v,  Sa-coo-da-cot,  1  Abb.,  383;  S.  C,  United  States  v. 
Yellow  Sun,  1  Dill.,  277, 

§  80.  There  are  no  common  law  offenses  against  the  United  States  except  those  committed 
on  the  high  seas  and  within  forts,  arsenals,  and  other  places  exclusively  within  the  jurisdic- 
tion of  the  United  States,  and  except  high  treason.  There  are  tlierefcre  no  felonies  against 
the  United  States  except  those  declared  to  be  such  by  act  of  congress.  United  States  h.  Shep- 
herd,* 1  Hughes,  520. 

§  81.  The  judicial  act  of  September  24,  1789.  gives  to  the  circuit  court  jurisdiction  of  all 
offenses  cognizable  under  the  authority  of  the  United  States.  This  means  all  offenses  against 
the  United  States.  This  jurisdiction  is  not  limited  to  crimes  and  offenses  specially  created 
and  defined  by  statute,  but  includes  all  offenses  to  which  the  judicial  power  extends.  What 
those  offenses  are  depends  on  the  common  law  applied  to  the  sovereignty  and  authorities 
confided  to  the  United  States,  and  they  embrace  all  offenses  against  the  sovereignty,  the  pub- 
lic rights,  the  public  justice,  the  public  peace,  the  public  trade  and  the  police  power  of  the 
United  States,  whether  such  offenses  are  defined  and  punished  by  statute  or  not.  The  circuit 
court  having  cognizance  of  all  offenses  against  the  United  States,  may  punish  them  by  fine 
and  imprisonment,  where  no  punishment  is  specially  provided  by  statute.  All  offenses  within 
the  admiralty  jurisdiction  are  also  cognizable  by  the  circuit  court,  and  in  the  absence  of  posi- 
tive law  are  punishable  by  fine  and  imprisonment.  United  States  v,  Coolidge,*  1  Gall., 
488.  This  ruling  was  reversed  in  United  States  v.  Coolidge,*  1  Wheat.,  415,  on  a  cer- 
tificate of  division,  the  court  declining  to  disturb  its  ruling  in  United  States  v.  Hudson,* 
7  Cr.,  S3. 

§  82.  Reference  to  common  law.—  In  criminal  matters  tlie  common  law  of  England,  at  the 
time  of  the  making  of  the  constitution,  must  be  looked  to  to  determine  the  character  of 
offenses  which  are  described  in  the  language  of  the  common  law.  United  States  v,  Butler,* 
4  Hughes,  512;  United  States  v.  Coppersmith,  2  Flip.,  546  (§g  1920-24);  United  States  v.  Durkee, 
1  McAl.,  198  (§§  559-562);  United  States  v.  Palmer,  3  Wheat,  610  (g§  535-541);  United  States 
V.  Armstrong,  2  Curt.,  446  (§§  665-669). 

§  88.  Jurisdiction  of  offenses  committed  in  a  foreign  conntry.—  It  is  held  that  if  the 
commandant  of  the  island  of  Amelia  (he  being  an  officer  of  Spain)  were  arrested  in  the 
United  States  at  the  public  prosecution  of  a  state  or  of  the  United  States,  it  would  be  proper 
for  our  executive  to  interfere  to  dismiss  the  suit.  The  twentieth  article  of  the  treaty  does 
not  extend  the  jurisdiction  of  our  courts  to  offenses  committed  in  Spain,  or  vice  versa,  and  at 
common  law  the  commandant  is  not  liable  to  any  prosecution  before  any  of  our  courts  for  his 
transactions  in  the  province  of  Florida.  Territorial  Rights,*  1  Op.  Att'y  Gen'l,  68.  See  XXII, 
infra. 

§  84.  Adoption  of  state  laws.—  Tlie  third  section  of  the  act  of  congress  of  March  3,  1825, 
adopted  only  the  laws  of  the  several  states  then  in  force,  and  not  those  subsequently  enacted. 
United  States  v.  Paul,*  6  Pet.,  141. 

§85.  Offenses  against  both  state  and  federal  gOTernments.— The  same  act  maybe  an 
offense  against  the  United  States,  and  against  the  state  in  which  it  is  committed,  and  may  be 
punished  under  the  laws  of  each.  Moore  v.  People  of  Illinois,  14  How.,  19;  United  States  v. 
Wills,*  11  Am.  L.  Reg.  (N.  S.),  424. 

§  86.  Effect  of  slate  laws.— The  United  States  and  the  several  states  are  distinct  sovereign- 
ties, each  having  its  own  system  of  criminal  Jaw,  which  it  administers  in  its  own  tribunals; 
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and  the  criminal  laws  of  a  state  can  in  no  way  affect  those  of  the  United  States.    Charge  to 
the  Grand  Jury,  2  Curt,  637. 

§  37.  State  may  punish  olTenses  air&inst  United  States.—  A  state  may  make  offenses  against 
the  laws  of  the  United  States  punishable  in  its  own  courts,  by  ingrafting  those  laws  into  its 
own  code.  And  hence  the  act  of  the  legislature  of  Pennsylvania,  of  March  28,  1814,  which 
declares  that  every  non-commissioned  officer  and  private  in  the  militia,  who  shall  refuse  Jo 
serve  when  called  into  actual  service  by  the  president,  shall  be  liable  to  the  penalties  defined 
in  the  act  of  congress  of  February  28,  1795,  is  valid.  Houston  v.  Moore,  5  Wheat.,  1  (Const., 
f  §  161-190). 

§  3S.  The  burden  of  proof  does  not  shift  in  criminal  cases.  It  is  on  the  prosecution 
throughont  to  establish  the  defendant's  guilt  by  evidence,  and  in  criminal  cases  the  defend- 
ant, not  being  permitted  to  testify,  cannot  be  called  upon  to  explain  or  produce  any  proof 
until  the  prosecution,  by  evidence  it  actually  produces,  establishes  the  defendant'-s  guilt  be- 
yond a  reasonable  doubt.    United  States  v,  Babcock,*  3  Dill.,  621. 

§  39.  A  criminal  case  is  not  to  be  decided  upon  the  preponderance  of  evidence.  The  pre- 
sumption of  innocence  remains  with  and  protects  the  accused  until  the  government,  by  the 
"Whole  evidence,  satisfies  the  jury  beyond  a  reasonable  doubt  that  he  is  guilty  in  the  manner 
and  form  as  charged  in  the  indictment.  United  States  v.  Buchanan,*  4  Hughes,  487;  United 
States  p.  McGlue,  1  Curt.,  1  (§§  3145-54) ;  United  States  v.  Montgomery,  8  Saw.,  544  (g§  1  lOD-17). 

g  40.  In  all  cases  where  a  party  stands  accused  of  an  offense,  the  burden  of  proof  of  the 
offense  charged  in  the  indictment  rests  upon  the  government,  unless  a  different  provision  is 
made  by  some  statute.     United  States  v.  Grooding,  12  Wheat,  460. 

§  41.  Reii9(>iiable  donbt. —  The  reasonable  doubt  on  which  the  jury  are  to  acquit  a  de- 
fendant must  not  arise  from  sympathy,  but  from  a  deliberate  consideration  of  'the  evidence. 
United  States  i\  Foulke,*  6  McL.,  84d. 

§  4!J.  The  minds  of  the  jury  must  be  clear  as  to  the  guilt  of  the  accused,  before  they  can 
convict  him ;  not  that  clearness  which  excludes  all  doubt,  but  a  rational  conviction  of  guilt. 
United  States  r.  Brown,*  4  McL.,  143. 

g  43.  The  reasonable  doubt  which  will  justify  a  jury  in  acquitting  a  prisoner  must  be  a 
real  and  honest  doubt  concerning  his  participation  in  the  crime  as  charged,  and  not  doubts 
about  the  policy,  justice,  or  binding  power  of  the  law,  or  in  any  way  growing  out  of  the  de- 
gree of  punishment  which  must  follow  conviction.     United  States  v.  Wilson,*  1  Bald.,  78. 

§  44.  A  reasonable  doubt  is  not  a  mere  caprice,  whim  or  possibility,  but  a  doubt  arising 
from  the  circumstances  of  the  case,  and  founded  upon  a  substantial  reason.  It  is  not  required 
that  the  proof  should  amount  to  absolute  certainty.  Moral  certainty  is  sufficient  to  authorize 
a  verdict  of  guilty,  and  a  jury  is  not  to  acquit  a  defendant  because  of  some  pocsibility  or 
other  that  he  may  not  be  guilty.    United  States  v.  Dodge,*  Deady,  186. 

§  4o.  By  reasonable  doubt  is  meant  a  state  of  mind  hesitating  in  coming  to  a  conclusion  as 
to  the  guilt  or  innocence  of  the  accused.  If  a  jury  have  such  a  doubt  arising  from  the  facts 
and  circumstances  of  the  case,  they  should  acquit,  otherwise  convict.  United  States  v.  Bit- 
tinger,*  21  Int.  Rev.  Rec.,  842. 

§  46.  The  jury  are  not  to  decide  upon  the  guilt  of  the  accused  upon  the  preponderance  of 
testimony;  and  if  they  have  a  reasonable  doubt  founded  on  the  testimony, —  not  a  caprice,  or 
a  notion,  or  a  theory,  but  a  reasonable  doubt, —  the  defendant  is  entitled  to  the  benefit  of  it, 
and  to  an  acquittal.    United  States  r.  Blaisdell,*  3  Ben.,  133. 

§  47.  A  reasonable  doubt  is  something  more  than  a  captious  doubt,  a  mere  vague  notion 
that  possibly  the  accused  may  be  innocent  It  must  be  a  doubt  for  which  a  reason  can  be 
assigned,  not  necessarily  a  reason  sufficient  to  convince  another,  but  such  as  may  properly 
influence  the  mind  of  an  honest  juror.     United  States  v.  Butler,*  1  Hughes,  457. 

§  48.  The  reasonable  doubt  to  the  benefit  of  which  the  defendant  in  a  criminal  case  is  en- 
titled is  the  reasonable  doubt  of  an  intelligent  man  upon  the  evidence.  United  States  v, 
Allen,*  7  Int  Rev.  Rec,  163. 

§  49.  A  jury  should  not  find  a  defendant  guilty  unless  convinced  beyond  a  reasonable  doubt. 
But  it  is  not  every  possible  doubt,  however  slight  or  however  founded,  which  should  prevent  a 
verdict  of  guilty.  The  doubt,  to  have  that  effect,  must  be  a  reasonable  one ;  that  is,  it  must  be 
founded  on  something  growing  out  of  the  testimony  which  leaves  a  rational  uncertainty  as 
to  the  defendant's  guilt  which  nothing  in  the  testimony  removes.  The  degree  of  conviction 
in  the  minds  of  the  jury  of  the  guilt  of  the  prisoner  should  be  something  more  than  a  bare 
preponderance  of  belief,  something  more  than  the  probability  of  guilt  merely  outweighing  the 
probability  of  innocence.  The  mind  should  be  able  to  rest  reasonably  satisfied  of  the  guilt 
of  the  accused  before  a  verdict  of  guilty  can  be  given.  Mere  possibilities  of  innocence,  or 
the  doubts  which  beset  some  minds  on  all  occasions,  should  not  prevent  such  a  verdict. 
United  States  v,  Gleason,*  Woolw.,  128. 
§  50k  A  reasonable  doubt  is  a  substantial  one —  not  a  mere  whim,  caprice  or  speculation. 
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It  arises  out  of  the  case  from  some  defect  or  insufficiency  in  the  evidence  which  makes  a 
juror  hesitate  and  feel  that  he  is  not  satisfied.  United  States  v.  Montgomery,  8  Saw.,  544 
(g§  110^17). 

§  51.  By  reasonable  doubt  is  meant  an  actual  substantial  doubt  that  arises  and  rests  in  the 
mind  as  testimony  is  weighed  and  considered,  and  results  after  the  exercise  of  judgment  and. 
reason  when  applied  fairly  and  candidly  to  an  investigation  of  the  evidence.  United  States 
v!  Goldberg,  7  Biss.,  175  (§§  18S-194). 

§  52;  A  reasonable  doubt  is  a  sincere  doubt  whether  the  prisoner  has  been  proved  guilty. 
It  is  not  a  doubt  whether  the  party  may  not  possibly  be  innocent,  in  the  face  of  strong  proof 
of  his  guilt.    Guiteau^s  Case,  10  Fed.  R.,  161  (§§  8124-44). 

§  58.  A  reasonable  doubt  is  not  a  remote,  far-fetched,  or  fanciful  doubt,  but  it  must  be  sug^- 
gested  by  the  evidence,  and  of  such  strength  as  would  influence  a  reasonable  man  in  the  con- 
duct of  his  own  affairs.    United  States  v,  Carr,  1  Woods,  480  (§§  648-653). 

§  54.  A  reasonable  doubt  is  that  which  relates  to  the  character  or  the  force  of  the  testi- 
mony. A  mere  suggestion  of  merciful  conjecture  is  not  a  reasonable  doubt.  United  States 
V.  Darton,*  6  McL.,  46. 

§  55.  An  instruction,  in  a  criminal  case,  given  in  behalf  of  the  people,  that  a  reasonable 
doubt  must  be  founded  on  irreconcilable  evidence,  is  erroneous,  as  a  reasonable  doubt  may  be 
founded  on  harmonious  evidence  which  is  of  doubtful  sufficiency  to  convict.  Mackey  v.  The 
People,*  2  Colo.  Vy,  18. 

§  56.  The  defendant  in  a  criminal  prosecution  should  not  be  convicted  till  he  is  proved 
guilty  beyond  a  reasonable  doubt,  which  means  that  the  evidence  of  his  guilt,  as  charged, 
must  be  clear,  positive  and  abiding,  fully  satisfying  the  minds  and  consciences  of  the  jury. 
It  is  not  suffipient  to  justify  a  verdict  of  guilty,  that  there  may  be  strong  suspicions,  or  even 
probabilities  of  guilt,  nor,  as  in  civil  cases,  a  preponderance  of  evidence  in  favor  of  the  truth  of 
the  charge  against  the  defendant ;  but  what  the  law  requires  is  proof,  by  legal  and  credible  evi- 
dence, of  such  a  nature  that  when  it  is  all  considered  by  the  jury,  giving  it  its  natural  effect, 
they  feel,  when  they  have  weighed  and  considered  it,  a  clear,  undoubting,  and  entirely  satis- 
factory conviction  of  the  defendant's  guilt  This,  and  this  only,  is  required;  but  this  much 
is  required,  and  if  not  thus  proved  the  jury  should  acquit  United  States  v,  Babcock,'^  3 
DilL,  621. 

§  57.  The  rule  is,  in  criminal  cases,  that  the  jury  must  be  reasonably  satisfied  in  order  to 
convict ;  and  it  is  not  the  rule  that  the  jury  should  acquit  because  it  is  possible  that  some 
other  hypothesis  than  the  prisoner's  guilt  may  be  true  or  consistent  with  the  evidence.  In 
criminal  and  capital  cases  they  must  act  on  strong  probabilities.  Upon  an  indictment,  there- 
fore, for  burning  a  ship,  contrary  to  the  act  of  1804,  the  mere  possibility  that  the  fire  might 
have  been  occasioned  by  spontaneous  combustion,  or  might  have  been  set  by  accident,  is  no 
answer  to  strong  evidence  making  it  probable  that  a  particular  person  did  it  United  States 
V.  Lockman,*  11  Law  Rep.,  151. 

§  58.  Presumption  of  innocence.—  Every  man  is  presumed  innocent  until  the  contrary 
is  proved ;  and  if  the  evidence  in  a  case  leaves  any  reasonable  doubt  in  the  mind  of  the  jury 
as  to  the  guilt  of  the  accused,  he  is  entitled  to  the  benefit  thereof,  and  the  jury  should  find 
not  guilty.  United  States  v,  Lee,*  12  Fed.  R.,  816 ;  United  States  v.  Nicholson,*  3  Woods,  215 ; 
Gleorgia  v.  O'Grady,  3  Woods,  499. 

§  59.  If  evidence  is  susceptible  of  two  constructions,  the  one  pointing  to  guilt,  and  the  other 
to  innocence,  it  is  the  duty  of  the  jury  to  give  it  that  construction  which  is  compatible  with 
the  innocence  of  the  defendant    United  States  v,  Lee,*  12  Fed.  R.,  816. 

§  60.  In  order  that  a  jury  may  find  a  defendant  guilty  the  proof  must  satisfy  their  minds 
of  the  truth  of  the  charges  of  the  indictment,  so  that  they  rest  easy  upon  the  truth  of  that 
conclusion,  otherwise  the  verdict  must  be  not  guilty.  United  States  v.  Dobbs,*  15  Int  Rev. 
Rec,  9. 

§  61.  The  word  "  wilfaily  "  when  used  in  a  criminal  statute  implies  an  evil  intent  without 
justifiable  cause.    An  act  done  wilfully  means  that  it  is  done  wrongfully,  in  bad  faith,  with 
evil  intent ;  that  it  is  done  with  a  bad  purpose,  and  that  it  is  an  act  which  a  person  of  reason- 
able knowledge  and  ability  must  know  to  be  contrary  to  duty.     United  States  v.  McDonald 
8  Biss.,  489  (§§  1122-27). 

§  62.  A  prohibited  act  cannot  be  said  to  have  been  done  wilfully  when  it  was  done  without 
improper  motive,  and  ignorantly.  United  States  v.  Three  Railroad  Cars,  1  Abb.,  196 
(^8  2059-64). 

§  63.  Verdict  sustained.—  An  appellate  court  will  not  disturb  a  verdict  of  conviction  where 
it  finds  from  the  record  that  there  is  evidence  upon  which  the  jury  could  have  based  their 
verdict  Phillips  v.  Territory  of  Wyoming,*  1  Wyom.  T'y,  82;  United  States  v,  Uphani,* 
2  Mont  T'y,  170. 

§  64.  An  api>ellate  court  will  not  reverse  a  judgment  in  a  criminal  case  because  they  think 
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that  the  Terdict  was  fonnd  npon  evidence  not  very  oondnsive.  Fein  v.  Wyoming  Territory,* 
1  Wyom.  Ty,  876. 

§  69.  Malice,  in  law,  means  a  wilfol  departure  from  a  known  duty.  United  States  v, 
Cntler ,♦  1  Curt.,  601. 

§  6&  When  the  crime  is  clearly  proven,  sufficiently  to  imply  malice,  an  instruction  that  the 
jury  may  infer  malice,  unless  the  defendant  proves  the  contrary  to  their  satisfaction,  is  not 
erroneous.    Fein  v.  Wyoming  Territory,*  1  Wyom.  Ty,  376. 

§  67.  Criminal  intent. —  Acts  without  criminal  intent,  or  criminal  intent  without  acts,  are 
insufficient  to  constitute  a  crime.    United  States  t?.  Libby,  1  Woodb.  &  M.,  229.     See  §  1. 

§  68.  Where  an  act  is  a  crime  and  capitally  punished,  courts  and  juries  must  require  a 
very  decisive  participation  in  the  act  with  a  guilty  intent  in  order  to  convict.     Ibid. 

§  69.  In  all  criminal  cases,  and  especially  in  cases  depending  on  circumstantial  evidencOi 
an  inquiry  into  the  motives  actuating  the  accused  is  always  important,  because  human  ex- 
perience shows  that  men  do  not  commit  crime  without  motive  therefor.  United  States  v. 
Babcock.*  3  DilL,  589. 

§  70.  Where  the  proof  shows  that  an  unlawful  act  was  done,  the  law  presumes  the  intent, 
and  the  proof  of  the  act,  that  being  in  itself  a  violation  of  the  law,  is  proof  of  the  intent. 
There  must  be  an  intent  to  commit  a  crime ;  but  it  is  not  correct  to  say  that  that  intent  must 
be  to  violate  the  law.  The  question  is,  did  the  accused  intend  to  do  the  thing  he  did  do,  and 
was  that  thing  a  violation  of  law?    United  States  v.  Baldridge,*  11  Fed.  R.,  552. 

§  71.  Guilty  intent  is  conclusively  shown  by  proof  of  the  act  done,  where  the  nature  of  the 
act  is  such  that  a  general  guilty  intent  is  so  clearly  manifested  thereby  as  to  admit  of  no 
question.    United  States  r.  Taintor,*  11  Blatck,  374. 

§  72.  Where  an  act  done  by  the  defendant  was  unlawful,  he  is  precluded  from  denying 
that  be  knew  it  was  so.    Ibid. 

§  73.  When  the  law  infers  or  presumes  a  fact  or  an  intention  as  resulting  from  evidence, 
a  juiy  may  and  ought  to  find  it  as  if  it  was  in  direct  proof  before  them.  United  States  v, 
Sbellmire,*  Bald.,  870.  When  intent  is  material  in  a  criminal  case,  it  must  be  shown  by  the 
government;  and  this  is  to  be  done  by  proving  the  acts  of  the  defendant  from  which  the  in- 
tention can  be  implied.    United  States  v.  Sander,  6  McL.,  598  (§§  894-897). 

§  74.  The  presumption  of  guilty  intent  raised  by  the  commission  of  a  criminal  offepse  can- 
not be  rebutted  by  evidence  of  declarations  made  by  the  defendant  subsequent  to  the  com- 
mission of  such  offensa    United  States  v.  Imsand,  1  Woods,  581  (§§  2407-2409). 

§  75.  Though  at  common  law  a  felonious  intent  is  essential  to  the  commission  of  a  felony, 
this  rale  does  not  apply  to  offenses  created  by  law,  and  consequently  not  to  offenses  in  the 
federal  courts.    United  States  v.  Ulrici,  8  Dill.,  532  (§§  2422-28). 

§  76.  Where  a  person  wilfully  and  designedly,  performs  a  prohibited  act,  he  will  not  be 
heard  to  say  that  he  did  it  without  criminal  intent.  The  law  presumes  that  every  man  in- 
tends the  legitimate  consequences  of  his  acts.  It  will  not  do  for  a  man  knowingly  to  commit 
an  unlawful  act,  and  then  assert  that  he  did  it  with  an  innocent  intent.  United  States  v, 
Lee,*  12  Fed.  R.,  816. 

§  77.  What  is  criminal  intent  depends  upon  the  nature  of  the  crime  with  which  the  ac- 
ctjsed  is  charged.    United  States  v.  Bun  tin,*  10  Fed.  R,  730. 

§  78.  In  cases  where  the  question  of  criminal  intent  becomes  material  it  is  prima  facie 
shown  by  proof  of  the  forbidden  acts,  as  every  person  is  presumed  to  intend  the  consequences 
of  his  own  acts;  and  such  presumption  must  be  rebutted.  United  States  v.  Nicholson,*  3 
Woods,  215. 

§  79.  In  a  prosecution  involving  the  question  of  criminal  intent,  if  it  is  shown  that  the  de- 
fendant, before  doing  the  act  complained  of,  in  good  faith  took  legal  advice  and  was  advised 
that  it  would  be  proper  for  him  to  do  as  he  did,  and  followed  the  advice  in  good  faith,  the 
presumption  of  criminal  intent  is  rebutted.    Ibid. 

§  80.  Wliere  the  statute  prohibits  an  act  not  malum  in  se,  it  is  not  necessary  to  show  that 
it  was  done  with  crimiual  intent  unless  the  statute  requires  that  it  should  be  done  knowingly. 
Every  person  is  bound  to  know  the  law  and  obey  it  at  his  peril.  United  States  v.  Leathers, 
6  Saw.,  27. 

§  81.  Where  a  statute  requires  that  an  offense,  in  order  to  be  criminal,  be  done  with  intent 
to  injure  and  defraud  any  person  or  persons,  it  is  not  necessary  that  any  malice  or  ill  will 
Bhodld  subsist  against  the  person  who  is  so  injured.  United  States  v.  Taintor,*  11  Blatcli., 
374. 

g  88.  Ck)ngrefl8may  provide  that  such  acts  as  embezzlement  may  bo  punished  without  allega- 
tion or  proof  of  criminal  intent,  and  if  such  provision  is  clear  the  courts  must  enforce  it. 
United  States  v.  Voorhees,*  9  Fed.  R.,  143. 

§  8S.  The  falsification  of  records,  either  by  interlineations  or  erasures,  with  reference  to  a 
matter  in  which  the  party  making  such  falsification  is  susi^ected  or  cliarged,  or  liable  to  be 
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suspected  or  charged,  with  neglect  or  wrong  doing,  is  strong  presumptive  evidence  of  guilt. 
United  States  v.  Randall,*  Deady,  524. 

§  84.  In  criminal  cases,  where  much  is  to  be  allowed  in  favor  of  liberty,  it  is  unsafe  to  rely 
on  a  mere  matter  of  punctuation  in  the  statute  creating  the  offense.  So  where  a  statute  de- 
clares that  "every  president,  director,  cashier,  teller,  clerk  or  agent  of  any  association,  who 
embezzles,  abstracts,  or  wilfully  misapplies  any  of  the  moneys,  funds  or  credits  of  the  asso- 
ciation; or  who,  without  authority  from  the  directors,  issues  or  puts  in  circulation  any 
of  the  notes  of  the  association ;  or  who,  without  sucli  authority,  issues  or  puts  forth  any  cer- 
tificate of  deposit,  drag's  any  order  or  bill  of  exchange,  makes  any  acceptance,  assigns  any 
note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment  or  dejree;  or  who  makes  any  false 
entry  in  any  book,  report,  or  statement  of  the  association,  with  intent,  in  either  case,  to  in- 
jure or  defraud  the  association ;  .  .  .  and  every  person  who  with  like  intent  aids  or 
abets  any  officer,  clerk,  or  agent  in  any  violation  of  this  section, —  shall  be  deemed  guilty,"  etc., 
the  intent  to  defraud  is  held  to  be  a  necessary  element  of  each  of  the  offenses  created  by  the 
act,  although  the  punctuation  would  indicate  that  the  intent  belonged  only  to  the  last  two 
offenses  defined.    United  States  r.  Voorhees,*  9  Fed.  R.,  143. 

§  85.  Mode  of  prosecntion. —  Where  a  statute  creating  an  offense  has  prescribed  a  mode  of 
prosecution,  no  other  can  be  sustained.  United  States  v,  Rounsavel,  2  Or.  C.  C,  133.  See 
XXIX,  infra, 

§  86.  It  is  a  general  and  sound  rule  of  criminal  law  that  whenever  the  legislative  power  has 
declared  an  act  or  omission  of  an  act  to  be  punishable  by  fine  or  imprisonment,  that  act  done 
or  omitted  wilfully  is  a  crime,  and  may  be  punished  by  indictment.  United  States  v.  Jacobi, 
1  Flip.,  Ill ;  14  Int.  Rev.  Rec,  45. 

§87.  An  uncontested  order  by  the  register  in  bankruptcy  is  the  order  of  the  court,  to  which 
disobedience  is  a  contempt  of  court,  and  proceedings  to  punish  the  contempt  may  be  insti* 
tuted  by  the  court  directly  upon  a  neglect  to  comply  with  the  order.  In  re  Allen,  13  Blatch., 
274. 

§  88.  A  public  nuisance  being  the  subject  of  criminal  jurisdiction,  the  ordinary  and  regular 
proceeding  is  by  indictment  or  information,  by  which  the  nuisance  may  be  abated  and  the 
person  who  caused  it  punished.    City  of  Georgetown  v.  Alexandria  Canal  Co.,  12  Pet.,  91. 

g  89.  Where  a  statute  either  prohibits  a  matter  of  public  grievance,  or  commands  a  matter 
of  public  convenience,  every  disobedience  thereof  is  indictable.  The  statutes  forbidding  the 
issue  of  certain  instruments  unless  stamped  provided  '*all  penalties,  etc.,  shall  and  may  be 
sued  for  and  recovered,  etc,  in  the  name  of  the  United  States,  in  any  proper  form  of  action.** 
Held,  that  the  offender  might  be  proceeded  against  by  indictment,  and  that  that  was  a  proper 
form  of  action.  The  offense  was  a  fraud  on  the  government,  and  a  misdemeanor  for  which 
an  indictment  will  lie.    United  States  t;.  Moore,  11  Fed.  R.,  248. 

g  90.  Under  an  act  punishing  the  offense  of  keeping  a  faro  bank  by  a  fine  of  $150,  '<  to  be 
recovered  in  any  court  of  record  by  any  person  who  will  sue  for  the  same,**  it  is  held  that  the 
offense  is  not  indictable.    United  States  v,  Gadsby,  1  Cr.  C.  C,  55. 

§  91.  The  tax  for  a  special  privilege  cannot  be  collected  by  indictment.  A  civil  remedy  is 
the  only  action.    The  Territory  v.  Reyburn,*  McCahon,  141. 

§  92.  The  internal  revenue  laws  provide  that  for  a  certain  omission  a  person  "  shall  be 
liable  to  pay  a  penalty  of  $100,  .  .  .  and  shall  be  liable  to  imprisonment,"  etc.  Held^ 
that  it  was  not  necessary  for  the  United  States  to  proceed  by  indictment  to  collect  the  penalty, 
but  that  they  might  proceed  by  declaration  in  debt.    United  States  v.  Foster,  2  Biss.,  455. 

§  98.  It  seems  that  where  the  punishment  prescribed  by  the  internal  revenue  laws  Is  a  fine 
only,  and  the  exact  amount  of  it  is  not  fixed  by  the  fu;t,  but  is  left  to  the  discretion  of  the 
court  trying  the  case  —  as  where  the  language  is  that  the  party  shall  be  fined  in  any  sum  not 
exceeding  a  certain  amount,— there  the  action  of  debt  will  not  lie,  nor  can  any  other  civil 
action  be  the  "appropriate"  remedy,  but  the  prosecution  must  be  by  indictment.  United 
States  V.  Ebner,  4  Biss.,  119. 

§  94.  It  seems  that  in  all  cases  of  the  violation  of  revenue  laws,  where  it  is  provided  that  im* 
prisonment  either  may  or  must  be  a  part  of  the  punishment,  then  no  civil  action  will  lie,  and 
the  only  remedy  is  by  indictment    Ibid, 

§  95.  By  an  act  of  the  legislature  of  Virginia,  a  certain  penalty  was  imposed  on  any  person 
who  should  permit  certain  games,  enumerated  in  the  act,  to  be  played  in  the  house  of  which 
he  was  the  proprietor.  The  penalty  was  given  to  any  person  who  would  sue  for  the  same. 
After  congress  assumed  tlic  goveiDmout  of  the  District  of  Columbia,  it  enacted  that  the  laws 
of  Virginia  should  roinain  in  force  in  that  part  of  the  District  which  had  been  ceded  by  that 
state.  Subsequently  congress  passed  another  act,  providing  that  the  criminal  law  of  Virginia 
should  remain  in  force  in  the  Virginia  part  of  the  District,  that  all  indictments  should  run  in 
the  name  of  the  United  States,  and  all  fines,  penalties  and  forfeitures  accruing  under  the 
laws  of  Viio-   *-  ch.i'.M  Ic  r.jovcrcd  with  costs.    It  was  held  that  an  indictment,  under  the 
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aboTe-mentioned  act  of  Virginia,  in  the  name  of  the  United  States  to  recover  the  penalty, 
could  not  be  sustained.    United  States  v.  Simms,  1  Cr.,  253. 

§9<(.  Where  the  word  '* punishable"  is  used  in  a  statute  forbidding  a  given  act,  and  the 
amount  of  the  fine  is  left  discretionary,  the  intention  is  that  the  act  shall  be  punished  as  a 
crime  and  not  by  a  mere  penalty  to  be  enforced  by  a  civil  action.  In  re  Jackson,  14  Blatch., 
215(§§96a-990;. 

§  97.  Although  the  statute  imposes  a  fine  only  as  punishment  for  a  crime,  yet  a  person  may 
he  arrested  and  held  and  imprisoned  pending  his  trial  in  default  of  bail.    Ibid. 

%  98.  Repeal  of  law. — If  a  statute  create  an  offense,  and  is  then  repealed,  no  prosecution 
can  he  instituted  for  any  offense  committed  against  the  statute  previous  to  its  repeal. 
ADonjmouB,*  1  Wash.,  84;  In  re  Callicot,  8  Blatch.,  08;  United  States  v,  Finlay,*  1  Abb., 

§  99.  An  offense  against  a  temporary  act  cannot  be  punished  after  the  expiration  of  the 
act,  unless  a  particular  provision  be  made  by  law  for  that  purpose.  A  proviso  in  an  act  re- 
pealing the  temporary  act,  that  persons  having  offended  against  the  act  may  be  prosecuted 
and  punished  as  if  the  same  were  not  rei)ealed,  will  not  sustain  a  conviction  and  punishment 
after  the  time  when  the  temporary  act  would  have  expired  by  its  own  limitation.  The  Irre- 
sistible, 7  Wheat.,  551. 

§  100.  No  conviction  can  be  had  in  a  criminal  case  where  the  statute  creating  the  offense 
has  been  repealed  by  another  by  implication,  where  there  exists  no  statutory  saving  clause. 
United  States  v,  Bennett,  12  Blatch.,  845  (§§  1025,  1026). 

§101.  The  words  "penalty,  forfeiture,  or  liability,"  used  in  the  thirteenth  section  of  the 
Beviaed  Statutes,  which  provides  that  the  repeal  of  any  statute  shall  not  have  the  effect  to 
release  or  extinguish  any  penalty,  forfeiture  or  liability  incurred  under  the  statute,  unless 
the  repealing  act  shall  expressly  so  provide,  include  all  forms  of  punishment  for  crime ;  and 
this  section  changes  the  common  law  rule  that  a  statute  modifying  the  punisliment  of  a  crime 
prescribed  by  a  prior  law  operates  as  a  repeal  of  the  law.  United  States  v.  Ulrici,  3  Dill., 
532(^2422"28X 

§  102.  Section  13  of  the  Revised  Statutes  having  provided  that  "  the  repeal  of  any  statute 
shall  not  have  the  effect  to  release  or  extinguish  any  penalty,  forfeiture  or  liability  incurred 
under  such  statute,  unless  the  repealing  act  shall  so  expressly  provide,  and  such  statute  shall 
be  treated  as  still  remaining  in  force  for  the  purpose  of  sustaining  any  proper  action  or  prose- 
cution for  the  enforcement  of  such  penalty,  forfeiture  or  liability,"  one  having  committed 
the  offense  of  having  in  his  possession  counterfeit  coin,  knowing  it  to  be  false  and  counter- 
feit, contrary  to  section  5457,  Revised  Statutes,  may  be  punished  for  the  offense,  notwith- 
standing that  since  its  commission  the  act  of  January  16,  1877,  has  declared  that  this  section 
"  be  and  the  same  is  hereby  amended  so  as  to  read  as  follows,"  —  making  the  section  to  read  so 
that  the  having  of  counterfeit  coin  in  possession  with  knowledge  of  its  character  is  not  a 
Clime  unless  such  possession  is  also  accompanied  *'  with  an  intent  to  defraud."  United  States 
«.  Barr,*  4  Saw.,  254. 

§  103.  Mitigation  or  excuse. —  Bad  or  low  education  cannot  in  any  manner  justify,  miti- 
gate or  extenuate  a  crime.    United  States  v.  Cornell,  2  Mason,  01. 

§  104.  That  fear  which  the  law  recognizes  as  an  excuse  for  the  perpetration  of  an  offense 
must  proceed  from  an  immediate  and  actual  danger,  threatening  the  very  life  of  the  person. 
Apprehension  of  loss  of  property,  or  even  the  apprehension  of  slight  or  remote  injury  to 
person,  will  furnish  no  excuse.     United  States  t?.  Vigol,  2  DaL,  346. 

§  lok  Passion  is  no  justification  of  an  offense,  and  cannot  go  far  in  extenuation  of  it 
United  States  v.  Duane,  WalL  C.  C,  107. 

§  106.  Hatters  alleged  mnst  be  pnnishable.—  If  the  matters  alleged  in  an  indictment  are 
not  punishable  by  law,  the  indictment  will  be  quashed.  United  States  v.  O'Sullivan,*  9  N.  Y. 
Leg.  Obs.,  257. 

§  107.  Whether  or  not  an  act  charged  in  an  indictment  is  a  crime  under  the  law  which  the 
court  administers  is  a  question  within  its  jurisdiction  and  which  it  is  competent  to  decide. 
Ex  parte  Parks,  3  Otto,  20. 

§  108.  As  a  general  rule,  where  a  case  meets  the  definition  of  the  offense  as  described  by  act 
of  congress,  that  is  all  that  is  necessary  to  find  a  verdict  of  guilty.  United  States  v,  Benner,* 
Bald.,  284. 

§  109.  Taliditj  of  statutes.— Whatever  may  have  been  the  attendant  circumstances,  and 
however  they  may  have  qualified  the  moral  complexion  of  the  transaction,  the  person  in- 
dicted can  only  be  tried  for  doing  the  thing  which  the  statute  prohibits;  and  unless  this  of  it- 
self, isolated  from  all  its  concomitants,  can  be  competently  made  a  crime  by  congress,  the 
statute  is  nugatory.    United  States  ir.  Curtis,*  12  Fed.  R.,  824. 

g  110.  Constmetion  of  statutes.— It  is  a  rule  in  the  construction  of  penal  statutes,  that,  if 
t'io  case  of  the  accused  is  clearly  within  the  letter  of  a  statute  in  his  favor,  the  court  will 
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rarely,  if  ever,  take  his  case  out  of  it,  upon  the  ground  that  it  is  not  within  its  spirit  and  In- 
tent   United  States  v.  Ragsdale,  Hemp.,  497.    See  Constitution  and  Laws,  XIII,  5. 

g  111.  The  conjunction  and  wilt  be  inserted  in  a  criminal  statute,  if  necessary  to  render 
the  language  effective.    United  States  v.  Pelletreau,*  14  Blatch.,  126. 

%  112.  In  construing  statutes  creating  crimes  courts  must  closely  regard  and  cling  to  the 
language  which  the  legislature  has  selected  to  express  its  purpose.  Where  words  are  not 
technical,  or  words  of  art,  the  presumption  is  a  reasonable  and  strong  one  that  they  were  used 
by  the  legislature  in  their  ordinary  popular  or  general  signification.  The  legitimate  function 
of  the  courts  is  to  interpret  the  legislative  will,  not  to  supplement  or  supply  it.  Legislative 
intent  is  to  be  found  in  the  enactment  itself,  and  statutes  are  not  to  be  extended  by  constrac- 
tion  to  cases  not  fairly  and  clearly  embraced  in  their  terms.  Under  the  English  and  Ameri- 
can law  there  can  be  no  constructive  offenses,  and  before  a  man  can  be  punished,  his  case 
must  be  plainly  and  unmistakably  within  the  statute,  and  if  there  is  any  doubt  it  is  to  be  re- 
solved in  favor  of  the  accused.  United  States  v.  Clayton,  2  Dill.,  219  (§§  344-348);  In  re 
Buell,  3  Dill.,  123  (gj?  3183-87). 

§  118.  Statutes  creating  crimes  will  not  be  extended  by  judicial  interpretation  to  cases  not 
plainly  and  unmistakably  within  their  terms.  If  there  is  a  fair  doubt  whether  the  act 
charged  in  the  indictment  is  embraced  in  the  criminal  prohibition,  the  doubt  is  to  be  resolved 
in  favor  of  the  accused.    United  Stetes  v,  Whittier,  5  Dill,  35  (g§  1005-1009). 

§  114.  The  phrase  "offenses  not  here  enumerated,"  as  used  in  section  185  of  the  criminal 
laws  of  Montana  territory,  providing  that  *'  all  offenses  recognized  by  the  common  law  as 
crimes,  and  not  here  enumerated,  shall  be  punished,"  etc.,  refers  to  the  acts  and  conduct 
which  criminal  laws  declare  to  be  crimes,  and  not  to  the  term  ** crimes"  itself.  Territory  v. 
Ye  Wau,»  2  Mont.  Ty,  478. 

§  115.  Jory  not  to  eonsider  amount  of  punishment. —  In  passing  upon  the  guilt  or  inno- 
cence of  the  defendant  in  a  criminal  prosecution,  the  jury  have  no  right  to  take  into  account 
the  punishment  prescribed  for  the  offense  further  than  that  the  seriousness  of  the  result  of 
their  verdict  should  make  their  deliberations  proportionately  careful  and  serious.  United 
States  V,  Mayer,*  Deady,  127. 

§  116.  Employment  of  detectives.— Where  persons  are  suspected  of  being  engaged  in  the 
violation  of  criminal  laws,  or  of  intending  to  commit  an  offense,  it  is  allowable  to  resort  to 
detective  measures  to  procure  evidence  of  such  fact  or  intention.  It  is  no  objection  to  con- 
viction, when  the  act  has  been  done,  that  it  was  discovered  by  means  of  letters  specially  pre- 
pared and  mailed  by  officers  of  the  government,  and  addressed  to  a  person  who  had  no  actual 
existence.    United  States  v.  Whittier,  5  Dill.,  35  (§§  1005-1009). 

§117.  No  court,  even  to  detect  a  supposed  offender,  should  lend  its  countenance  to  a  vio- 
lation of  a  positive  law,  or  to  contrivances  for  inducing  a  person  to  commit  a  crime. 
Although  a  violation  of  law  by  one  person,  in  order  to  detect  an  offender,  will  not  excuse  the 
latter  or  be  available  to  him  as  a  defense,  yet  resort  to  unlawful  means  is  not  to  be  encouraged. 
It  is  only  when  the  guilty  intent  to  commit  the  crime  has  been  formed,  that  any  one  may 
properly  furnish  opportunities,  or  lend  assistance  for  the  purpose  of  exposing  and  punishing 
him.    (Per  Treat,  J.,  concurring.)    Ibid, 

§  118.  Cironmstantial  evidence.— When  the  prosecution  in  a  criminal  case  rely  upon  cir- 
cumstantial evidence ;  that  is,  upon  proof  of  the  facts  and  circumstances  which  are  to  be 
used  as  a  means  of  arriving  at  the  principal  fact  in  question,  it  is  a  rule  that  these  facts  or 
circumstances  must  be  proved  in  order  to  lay  the  basis  for  the  presumption  that  is  soijght  to 
be  established.  Every  circumstance  essential  to  the  conclusion  must  be  proved  to  the  same 
extent  as  if  the  whole  issue  rested  upon  the  proof  of  such  essential  circumstance,  and  not 
only  must  the  hypothesis  of  guilt  flow  naturally  from  the  facts  proved  and  be  consistent  with 
them  all,  but  the  evidence  must  be  such  as  to  exclude  every  reasonable  hypothesis  but  that  of 
guilt.  The  facts  proved  must  all  be  consistent  with  and  point  to  guilt  only,  and  must  be  in- 
consistent with  innocence.    United  States  v.  Goldberg,  7  Biss.,  175  (g§  183-194), 

§  119.  Joint  offenders.— Where  parties  are  jointly  indicted  for  one  offense,  it  is  essential, 
in  order  to  convict  them  all,  that  it  be  shown  that  the  offense  committed  arose  wholly  from 
the  joint  act  of  all.  All  cannot  be  convicted  unless  each  and  all  of  them  were  parties  to  the 
commission  of  one  and  the  same  offense;  but  if  the  offense  is  shown  to  have  been  committed 
by  one  or  more  acting  jointly,  and  not  by  the  others,  then  those  thus  committing  it  must  be 
convicted.  If  it  is  shown  that  all  of  the  defendants,  acting  separately,  have  committed  the 
offense,  either  alone  or  acting  with  a  part  of  the  defendants  only,  then  the  indictment  fails 
and  there  can  be  no  conviction.    United  States  v.  McDonald,  8  Biss.,  439  (g§  1122-27). 

§  120.  Liability  of  citizens  in  foreign  service  —  Twice  in  jeopardy.— American  citizens 
are  not  exempt  from  the  operation  of  the  laws  of  the  United  States  even  though  in  foreign 
service.  Their  subjection  to  those  laws  follows  them  everywhere ;  in  their  own  courts  they 
are  secured  by  the  constitution  from  being  twice  put  in  jeopardy  of  life  or  member,  and  If 
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they  are  amenable  to  the  laws  of  another  state,  it  is  the  result  of  their  own  act  in  subjecting 
thrmselves  to  those  laws.     United  States  v.  Pirates,  5  Wheat.,  ISl  (J;g  .■)I2-551). 

ji  121.  Mnst  proTe  offense  chargred. —  A  person  charged  with  a  ciims  is  eutitlod  to  be  ac- 
quitted, no  matter  how  great  a  criminal  he  may  be  shown  to  be,  if  he  is  not  guilty  of  the 
fci^^dric  crime  charged.     United  States  v.  Durkee.  1  McAl.,  196  f^;:?  559-533). 

?5 122.  The  word  "person,"  used  in  a  criminal  act  in  enumerating  the  persons  nciiiist 
vrhom  the  crime  may  be  directed,  includes  corporations  as  well  as  private  individuals.  U  nit-d 
States  r.  Amedy,*  11  Wheat.,  392. 

);'  128.  CItII  snlt  no  bar. —  Under  the  act  of  congress  prohibiting  the  distilling  of  ronl  oil 
without  a  license  from  the  government,  and  punishing  the  violation  of  its  provisions  with 
imi  lisonment,  and  also  a  penalty  to  be  recovered  by  a  qui  tarn  action,  and  declarini,^  that  the 
United  States  may  proceed  for  either  or  both,  suit  brouglit  for  the  penalty  is  no  bar  to  an  in- 
dictment for  the  same  act.     United  States  t'.  Trobe,*  3  Pittsb.  R.,  6. 

5^  124.  Power  of  secretary  of  treasury  to  dismiss.— Although  the  secretary  of  the  tn^as- 
ury  may  compromise  civil  suits  for  violations  of  the  revenue  hiws.  yet  he  has  no  aulhonty  to 
compromise  and  dismiss  criminal  prosecutions.     In  re  Webster,*  9  Int.  Rev.  Rtc.,  KJT. 

>i  125.  Witness  declaring  himself  gnilty  of  offv»nse  charged.—  A  person  who  liedaros 
himself  on  the  stand  to  be  guilty  of  the  crime  charged  stands  in  such  a  relation  to  the  case  as 
to  render  it  unsafe  to  convict  upon  his  testimony  alone,  unless  confirmed  upon  material 
ypjints  by  evidence  to  which  no  suspicion  attaches.  United  States  i\  Whalen,*  7  Int.  Rev. 
Kfcc,  161. 

^'  126.  Power  of  the  execntlre  to  interfere  In  pros3ention«.—  Although  not  so  declared 
by  any  law,  it  has  been  regarded  as  proper  that  the  president  should,  ui)oii  considerations 
of  piibUc  policy,  at  least  in  such  public  prosecutions  as  affect  the  domestic  train^uillity  or 
foreign  relations  of  the  United  States,  interfere  in  criminal  cas«^s,  and  cause  their  aiiamlon- 
ment.  But  this  right  is  never  exercised  to  change  the  proceedings  or  place  of  trial.  United 
States  V.  Corrie,*  23  Law  Rep.,  145. 

?j  127.  Power  of  jnd^eto  investigate  chargre.— The  i:nwillinp:ness  or  refusal  of  the  dis- 
trict attorney  to  institute  a  criminal  prosecution  will  not  debar  judges  or  nia.iz:ist rates  in- 
vr.stiL^ating  such  charges  which  come  before  them  properly  authenticated,  nor  will  it  con- 
Ir  f\  them  in  the  exercise  of  full  discretion  in  the  matter.  But  it  is  said  that  a  magistrate  will 
rtrclyfeel  bound  to  investigate  charges  which  have  been  made  known  to  the  district  attorney, 
n^d  which  he  has  declined  to  prosecute  or  countenance.  United  States  v.  McKenzie,*  1  N.  Y. 
I>-;,'.  Obs.,  227. 

>i  12;^.  Contempt. —  To  refuse  to  answer  proper  questions  before  a  grand  jury,  and  insolent 
iKluvior  and  threats  to  them,  constituted  contempt  of  court  for  which  a  party  was  fined  and 
rquired  to  give  security  for  his  good  behavior.  United  States  v,  Caton,  1  Cr.  C.  C,  150.  See 
^  ;;o>i ;  Courts. 

?  129.  The  disobedience  of  a  lawful  order  of  a  federal  court  is  a  contempt  of  court,  and  a 
Clime  against  the  United  States.  Conviction  by  a  court  for  contempt  is  an  adju<lication  that 
the  offense  has  been  committed,  and  commitment  thereon  is  execution.  In  re  ^lullce, 
T  Blatch.,  24,  26. 

^  130.  A  wilful  contempt  of  court  is  a  crime,  both  at  common  law  and  under  the  thirty- 
tliird  section  of  the  judiciary  act,  and  may  be  punished  by  indictment  after  arrest  and  ex- 
amination.    United  States  r.  Jacobi,  1  Flip.,  119;  14  Int.  Rev.  Rec,  45. 

M3I.  Criminal  proceeding. —  A  proceeding  by  indictment  against  a  railroad  company, 
unJera  New  Hampshire  statute  which  declares  that  "if  the  life  of  any  person  not  in  their 
omnloyraent  sliall  be  lost  by  reason  of  the  negligence  or  carelessness  of  the  proprietors  of  any 
railroad,  or  by  the  unfitness  or  gross  negligente  or  carelessness  of  their  servants  or  agents 
in  this  state,  such  proprietors  shall  be  fined  not  exceeding  .$5,0J0,  nor  less  than  r^oOO.  and  oue- 
half  of  such  fine  shall  go  to  the  widow,  and  the  other  half  to  the  children  of  the  deceased," 
is  a  criminal  proceeding.     New  Hampshire  v.  Grand  Trunk  R'y,*  3  Fed.  R.,  SS7. 

i^*  132.  Proceedings  taken  under  a  law  which  provides  that  property  may  be  seized  and  de- 
tained and  adjudged  forfeited  if  the  owner  or  keeper  fail  to  appear,  and  if  he  do  appear, 
th:tt  he  shall  be  fined  or  imprisoned  if  found  guilty,  is  a  criminal  jiroceeding  both  against  the 
owner  and  against  the  property.     Greene  v.  Briggs,  1  Curt.,  32S. 

?  138.  InTestigation  by  heads  of  departments.—  Pending  an  investigation  by  a  regularly 
organized  court  of  inquiry  institute<l  by  the  secretary  of  the  navy,  of  an  alleged  murder 
committed  on  tho  high  seas,  a  United  States  district  judge  will  not  issue  a  warrant  for  the 
arrest  of  the  persons  accused,  except  in  cases  of  most  imperious  exigency.  United  States  v. 
McKenzie,*  1  N.  Y.  Leg,  Obs.,  237. 

§  134.  Offense  not  complete  without  future  legislation.—  "Where  parties  conspire  together 
to  defraud  the  government,  and  the  contemplated  fraud  depends  upon  prospective  legislation 
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by  congress,  and  is  impossible  without  it,  they  cannot  be  indicted  therefor  in  the  federal 
courts.    United  States  v,  Crafton,*  4  Dill.,  145.     See  §  2. 

§  185.  Thus  where  it  was  alleged  that  a  conspiracy  was  entered  into  and  certain  steps  taken 
to  recover  from  the  United  States  for  servict  s  alleged  to  have  been  rendered  by  a  certain  com- 
pany of  Missouri  militia,  and  it  appeared  that  the  debt,  if  any  existed,  was  owing  by  the  state 
of  Missouri,  and  could  not  be  recovered  from  the  United  States  unless  assumed  by  congress, 
a  demun*er  to  the  indictment  was  sustained.     Ibid, 

§  186.  Single  act  pciiished  separately. —  A  single  act  which  is  an  element  in  a  transaction 
which  is  made  criminal  by  statute  may  be  punished  separately  from  the  offense  of  which  it 
forms  a  part,  even  though  the  act.  as  a  separate  offense,  is  a  felony,  while  the  whole  trans- 
action is  only  punishable  as  a  misdemeanor.     United  States  v.  Lawrence,*  13  Blatch.,  211. 

§  187.  Presence  at  commission  of  offense.—  If  a  number  of  persons  associate  to  do  an  un- 
lawful act,  and  proceed  to  its  execution,  it  will  be  no  excuse  to  one  of  them  who  was  pres- 
ent that  he  did  not  individually  do  the  act.  But  if  the  thing  to  be  accomplished  be  lawful, 
and  all  but  one  of  the  party  commit  felony,  though  in  the  presence  of  that  one,  but  without 
his  participation,  he  is  not  guilty  of  their  crime.  United  States  v.  Jones,*  8  Wash.,  209. 
See  II,  infra, 

§  188.  Aff!ray.—  A  warrant  is  not  necessai-y  to  enable  a  peace  officer  to  suppress  an  affray. 
United  States  v.  Pignel,*  1  Cr.  C.  C,  810. 

g  139.  Limitations.— -The  act  of  April  80,  1790,  limiting  the  time  within  which  prosecu- 
tions are  to  be  brought,  applies  as  well  to  offenses  created  after  as  before  the  act  United 
States  v.  Ballard,*  3  McL.,  469. 

§  140.  Where  a  nolle  prosequi  is  entered  on  a  first  indictment,  a  second  indictment  must 
be  brought  within  the  time  limited  by  statute.     Ibid, 

§  141.  Offenses  against  law  of  nations. —  It  is  an  offense  against  the  law  of  nations  for 
any  persons,  whether  citizens  or  foreigners,  inhabiting  within  the  limits  of  the  United  States, 
to  go  into  the  territory  of  Spain  with  intent  to  recover  their  property  by  their  own  strength, 
or  in  any  other  manner  than  its  laws  authorize  and  permit.  Such  offenders  may  be  appre- 
hended, tried  and  punished  in  the  territory  of  Spain  and  according  to  its  laws.  Territorial 
Rights,*  1  Op.  Att'y  Gen'l,  63. 

§142.  Power  to  reduce  felony  to  misdemeanor. —  Congress  has  power  to  reduce  a  pre- 
existing felony  to  the  proportion  of  a  misdemeanor,  in  all  cases  where  the  penalty  is  not  fixed 
by  the  constitution.  It  is  equally  clear  that  they  have  power  to  reduce  a  crime  from  the 
grade  of  infamy  to  misdemeanor,  in  all  cases  where  the  constitution  does  not  prescribe  the 
punishment  and  pronounce  the  infamy.     United  States  r.  Cross,*  1  MacArth.,  149. 

§  148.  Nuisance.—-  Under  a  statute  in  Montana  territory,  declaring  that  "  all  offenses  recog- 
nized by  the  common  law  as  crimes,  and  not  here  enumerated,  shall  be  punished,"  etc.,  it  is 
held  that  all  acts  constituting  a  nuisance  at  common  law  are  still  a  nuisance,  unless  enumer- 
ated in  that  act.     Territory  v.  Ye  Wau,*  2  Mont.  Vj,  478. 

g  144.  Use  of  military  in  Alaska.— Section  1  of  the  Alaska  act  of  July  27,  1868,  having 
been  amended  by  the  act  of  March  3,  1873,  so  as  to  extend  over  the  territory  of  Alaska  sec- 
tions 20  and  21  of  the  Intercourse  Act  of  1834,  said  territory,  so  far  as  the  introduction  and 
disposition  of  spirituous  liquors  is  concerned,  became  what  is  known  as  "  Indian  country," 
and  the  military  force  of  the  United  States  may,  by  virtue  of  the  twenty-third  section  of  the 
Intercourse  Act,  be  employed  by  the  president  for  the  an^est  of  persons  found  therein  violat- 
ing either  of  ssdd  sections.  To  accomplish  this,  it  was  not  necessary  for  congress  to  extend 
section  23,  by  name,  over  Alaska,  since  this  section,  by  force  of  its  own  terms,  applies  to  any 
territory  of  the  United  States  declared  by  congress,  either  in  terms  or  effect,  to  be  **  Indian 
country."    In  re  Can*,*  3  Saw.,  310. 

g  145.  The  directions  of  the  attorney-general  to  a  district  attorney  in  respect  to  his  offi- 
cial action  in  regard  to  indictments  found  by  the  grand  jury,  snd  presented  by  them  to  the 
court  for  its  action  thereon,  do  not  control  the  court.  The  fact  that  the  defendant  was  sought 
to  be  put  upon  his  trial  without  having  been  afforded  an  opportunity  to  place  himself  beyond 
the  jurisdiction  of  the  court,  instructions  to  give  him  such  an  opportunity  having  been  given 
the  district  attorney  by  the  attorney-general,  will  not  justify  the  court  in  denying  the  motion 
of  the  district  attorney  to  proceed  with  the  trial  United  States  v,  Davis,*  6  Blatch., 
464. 

§  146.  Merger. —  There  is  no  merger  in  crimes  of  equal  rank,  such  as  misdemeanors;  and  it 
is  competent  for  the  government  to  put  defendants  on  trial  under  a  charge  under  section 
5140,  Revised  Statutes,  for  conspiracy  to  commit  the  offense  created  by  section  5443,  Revised 
Statutes,  where  they  have  never  been  called  in  question  for  the  same  act  by  a  charge  under 
the  latter  section.     United  States  v.  De  Grieff,  16  Blatch.,  20  (§§  2305-:^07).     See  §  250. 

§  147.  Though  misdemeanors  may  be  merged  in  felonies,  yet  there  can  be  no  merger  of 
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Diisdenieanots  among  thenmelves,  even  though  one  is  more  severely  punished  than  the  other. 
United  States  t\  McDonald,*  3  Dill.,  54;i 

g  14S.  Dangerons  weapon. —  A  pistol  is  a  dangerous  weapon,  and  it  is  a  use  of  it  to  point 
it  at  another  accompanied  with  words  which  denote  an  intention  of  injury,  or  willumt 
words,  if  it  is  shown  and  so  held  as  to  plainly  indicate  a  design  to  injure  in  case  of  resist- 
ance or  refusal  to  consent  to  the  jhjects  intended  to  be  effected  by  its  production  and  dis- 
play. The  display  of  a  pistol,  with  tureats  of  shooting,  raises  the  presumption  that  it  is 
loaded.    United  States  v.  Wilson,*  Bald,,  78. 

^'  149.  MiscellaneoBS.—  It  seems  that  a  state  cannot  punish  as  a  crime  an  act  authorized 
by  it  by  a  constitutional  law».     United  States  v.  New  Bedford  Bridge,  1  Woodb.  &  M.,  415. 

^  150.  Where  the  evidence  shows  that  one  of  two  defendants  is  guilty,  but  does  not  show 
wliith  one,  both  must  be  acquitted.     United  States  v.  Dodd,*  15  Int.  Rev.  Rec,  9. 

$i  151.  In  the  District  of  Columbia,  a  person  convicted  of  crime  in  the  criminal  court  may 
liave  an  appeal  to  the  general  term.    United  States  v.  Wood,*  1  MacArth.,  242. 

II.    Conspiracy. 

[See  XXVI,  3,  in/ra.] 

Summary —  Conspiracy  defined,  g§  152^155.—  To  defraud  the  government,  %  154.—  To  prevent 
free  exercise  of  rights,  g  156.—  Each  liable  for  acts  of  all,  gg  157,  \Q6.—  3Jotiife  in  joiniiKj 
a  conspiracy  immaterial,  §  loS.— Meet ing  and  formal  agreement  not  necessary,  g  159.— 
A  conspiracy  is  formed,  when,  g§  159-103,  !6.>.— Proo/  as  to  time  of  formation  of  con- 
spiracy, g  ^fiS.^  Circumstantial  evidence.  %^  164,  176.— Orer^  act,  ^i  105,  106,176.— 
Proof  of  gnilty  connection,  %  1(j1.— Parti eJt  performing  different  acts,  ^^  108,  171.— 
Proof  by  statements,  letters  and  telegrams,  §  \Qd.—  Abandonment  of  de.sign,  §  nO.  —  Kec<l 
not  originate  with  persons  charged,  g  172. —  Under  section  30,  act  of  March  S,  IS''',  7, 
%i  173,  178. —  Not  necessary  to  prove  express  agreement  on  the  part  of  all,  S  174. —  Tico 
conspirators  enough,  §  175. —  Common  design  tlie  essence  of  the  charge,  §  176, —  Removal 
of  spirits,  g§  1T7-179. 

§Mo2.  A  conspiracy  is  an  agreement  between  two  or  more  persons  to  do  an  unlawful 
tiling,  or  to  do  a  lawful  thing  by  unlawful  means.  The  conspiracy  is  a  crime,  if  nothing  be 
done  ill  pursuance  of  it.     United  States  v.  Mitchell,  §§  180-182.     See  §  215. 

g  153.  A  conspiracy  is  formed  when  two  or  more*persons  agree  together  to  do  an  unlawful 
act;  that  is,  when  they  combine  to  accomplish,  by  their  united  action,  a  criminal  or  unlawful 
purpose.  The  stitutory  offense  of  conspiracy  under  the  laws  of  the  United  States  is  com- 
plete when  such  agreement  is  made,  or  such  combination  is  entered  into,  and  one  or  more  of 
the  parlies  do  any  act  to  effect  the  object  of  the  conspiracy.  United  States  v.  Goldberg, 
5;§  lSH-194. 

§  154.  A  conspiracy  is  an  agreement  or  combination  between  two  or  more  persons  to  effect 
an  unlawful  purpose.  The  statutory  offense,  under  the  laws  of  the  United  States,  which 
provide  "  that  if  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  in  any  manner  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  effect  the  object  of  the  conspiracy,  all  the  parties  to  such 
conspiracy  shall  be  liable  to  a  penalty,"  is  not  complete  until  an  act  is  done  by  some  of  the 
parties  to  carry  into  execution  tlie  fraud.  The  agreerrent  or  combination  is  the  offense,  but 
some  act  in  furtherance  of  the  agreement  is  necessary  to  render  the  offense  indictable  under 
the  statute.     United  States  v.  Sacia,  §§  195-199.     See  §  237. 

§  155.  A  conspiracy  is  where  two  or  more  persons  combine,  confederate  or  agree  to  do  any 
unlawful  act.  It  may  be  proved  by  direct  testimony  of  witnesses  having  positive  knowledge 
of  its  existenoe,  or  it  may  be  legally  presumed  from  facts  and  circumstances  leading  with 
reasonable  certainty  to  the  conclusion  of  its  existence.     United  States  v.  Smith,  gi^  207-214. 

g  156.  Upon  the  trial  of  an  indictment  for  conspiring  to  violate  the  first  section  of  the  act 
of  May  31,  1870,  by  unlawfully  hindering  and  preventing  a  certain  class  of  persons  named 
therein  from  the  future  exercise  of  the  right  to  vote  at  an  election,  the  jury  were  instructed 
that  if  they  found  that  there  was  a  conspiracy,  and  that  the  defendant  was  a  meml)er  of  it, 
and  that  one  of  its  purposes  was  that  set  forth  in  the  indictment,  the  defendant  was  guilty, 
although  the  conspiracy  had  other  objects  also.  But  if  the  purpose  of  the  conspiracy  set 
forth  in  the  indictment  was  not  amongst  the  purposes  of  the  conspiracy,  if  one  existed,  or 
the  defendant  was  not  engaged  in  it,  or  there  was  no  conspiracy  at  all,  the  defendant  was  not 
guilty.    United  States  v.  Mitchell,  g§  180-182.    See  §g  234,  285. 

g  157.  Each  member  of  a  conspiracy  is  responsible  personally  for  every  act  of  the  con- 
spiracy, and  for  the  acts  of  each  member  thereof,  done  by  common  consent,  in  furtherance 
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of  its  illegal  purposes;  and  also  for  such  acts  done  in  furtherance  of  the  conspiracy  not  con- 
sented to  bL'forehand,  if  assented  to  subsequently  to  their  perpetration,  and  that  whether  the 
porson  charged  was  himsolf  actually  present  or  not  when  the  acts  were  done.  Ibid,  See 
§224. 

g  15S.  It  is  immaterial  that  the  motive  of  a  person  ki  joining  a  conspiracy  was  not  illegal 
at  tJie  time,  if  he  remains  a  member  of,  and  participates  in,  the  conspiracy  after  he  is  aware 
or  has  reason  to  know  tliat  the  conspiracy  is  unlawful.     Ibid. 

g  159.  It  is  not  necessary  to  constitute  a  conspiracy  that  the  persons  charged  should  meet 
together  and  enter  into  an  explicit  or  formal  agreement  for  an  unlawful  scheme,  or  that  they 
should  directly  by  words  or  in  writing  state  what  the  unlawful  scheme  is  to  be  and  the  de- 
tails of  the  plan  or  the  means  by  which  the  unlawful  combination  is  to  be  made  effective. 
It  is  sufficient  if  two  or  more  persons,  in  any  manner  or  through  any  contrivance,  positively 
or  taciily  come  to  a  mutual  undj^rstanding  to  accomplish  a  common  and  unlawful  design. 
United  States  v.  Goldl)erg.  g:^  18^-191. 

§  160.  A  mere  discussion  between  parties  about  entering  into  a  conspiracy,  or  as  to  the 
ni?ans  to  be  adopted  for  the  performance  of  the  unlawful  act,  does  not  constitute  a  conspir- 
acy, unless  the  scheme  or  some  proposed  scheme  is  assented  to —  concurred  in  by  the  parties 
ill  some  manner  so  that  their  minds  meet  for  the  accomplishment  of  the  proposed  act.     Ibid. 

§  161.  A  mere  agreement  or  combination  to  eflfeot  an  unlawful  purpose,  not  followed  by 
any  act  done  by  either  of  the  parties  to  carry  into  execution  the  object  of  the  conspiracy,  does 
not  constitute  the  offense  under  the  statutes  of  the  United  States.  There  must  be  both  the 
corrupt  agreement  or  combination  and  an  act  or  acts  of  the  parties  to  effect  the  illegal  object. 
Ibid. 

^  162.  Where  there  is  an  attempted  attainment  of  an  unlawful  end  by  two  or  more  per- 
sons, who  are  actuated  by  a  common  design  of  accomplia'iing  that  end,  and  who  in  any  way, 
and  from  any  motive,  or  upon  any  consideration,  work  together  in  furtherance  of  the  unlaw- 
ful scheme,  eacli  one  of  the  persons  becomes  a  member  of  the  conspiracy.     Ibid, 

g  163.  On  an  indictment  for  conspiracy  it  is  not  essential  that  the  alleged  conspiracy  bo 
shown  to  have  been  formed  at  the  precise  time  or  times  stated  in  the  indictment.  It  is  suflfi- 
cient,  so  far  as  time  is  concerned,  that  it  be  shown  that  about  the  time  or  times  charged  a 
conspiracy  was  in  existence.     Ibid. 

g  164.  It  is  as  competent  to  prove  an  alleged  conspiracy  by  circumstances  as  by  direct 
proof.     Ibid. 

g  165.  Where  a  conspirac}-  has  been  formed,  and  an  act  has  been  done  by  any  one  of  the 
conspirators  in  pursuance  of  the  conspir«4cy,  that  completes  the  offense  as  to  all,  and  the  act 
of  the  one  becomes  the  act  of  all.     Ibid.     Seo  gg  *324.  231,  249. 

§  166.  The  overt  act  which  it  is  necessary  to  prove  in  ord^r  to  convict  persons  charged  with 
a  conspiracy  must  not  be  an  act  which  is  a  ])art  of  the  agreeing  or  conspiring  together,  but  it 
must  be  a  subsequent  independent  act  following  a  completed  conspiracy  and  done  to  carry 
into  effect  the  object  of  the  original  combination.     Ibid.     See  g§  231,  249. 

g  167.  Guilty  connection  with  a  conspiracy  may  be  established  by  showing  association  by 
the  persons  named  with  others,  in  and  for  the  prosecution  of  the  guilty  object.  Each  party 
must  be  actuated  by  an  intent  to  promote  the  common  design,  but  each  may  perform  sepa- 
rate acts  or  hold  distinct  relations  in  forwarding  the  design.     Ibid.     See  g  248. 

g  16S.  If  two  persons  pursue  by  their  acts  the  same  object,  one  performing  one  act  or  a  part 
of  an  act,  and  the  other  performing  an  act  or  another  part  of  the  same  act,  so  as  to  complete 
it  with  a  view  to  the  attainment  of  the  object  they  are  pursuing,  a  jury  is  at  liberty  to  draw 
the  conclusion  that  tliey  have  been  en<;aged  in  a  conspiracy  to  effect  the  object.     ibicL 

g  169.  Statements,  letters  and  telegrams  of  persons  indicted  for  conspiracy  are  admissible 
as  bearing  on  the  question  of  the  nature  and  existence  of  the  alleged  conspiracy  and  the  con- 
nection of  the  alleged  conspirators  with  it;  but  to  establish  the  connection  of  any  particular 
defendant  with  it,  such  connection  must  be  shown  by  facts  and  circumstances  independent 
of  the  declarations  of  others.  When,  however,  cuch  connection  is  sliown  by  independent 
evidence,  then  a  defendant  is  bound  by  the  acts,  declarations  and  st.itements  of  his  co-con- 
spirators, because  in  that  event  each  is  deeriiei  to  assent  to  or  command  what  is  done  by  any 
other  in  furtherance  of  the  common  object.     Ibid. 

g  170.  Kven  though  a  combination  was  actually  formed  to  do  an  illegal  act,  still  if  the 
devsign  was  abandoned  before  any  act  was  done  in  furtherance  of  it,  then  no  declaration  or 
statement  of  one  of  the  parties  to  the  combination,  made  after  such  abandonment,  will  affect 
either  of  the  others.     Ibid. 

§  171.  The  existence  of  a  conspiracy  is  proved,  when  it  is  proved  that  any  two  or  more  of 
the  parties  charged  aimed,  by  their  acts,  to  accomplish  the  same  unlawful  purpose,  one  per- 
forming one  part,  and  another  performing  another  part,  although  they  never  met  together  to 
concert  the  plan.     United  States  v.  Sacia,  g§  195-199. 
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§  173.  Ife  is  not  necessary  that  a  conspiracy  should  originate  with  the  persons  charged. 
Evtry  one  coming  into  a  conspiracy  at  any  stage  of  the  proceedings,  with  knowledge  of  its 
existence,  is  regarded  in  law  as  a  party  to  all  the  acts  done  by  any  of  the  other  parties,  before 
or  afterwards,  in  fartherance  of  the  common  design.     Ibid, 

i  173.  A  conspiracy  under  section  80  of  the  act  of  March  2,  l^M,  is  an  <agrooment  or  com- 
bination between  two  or  more  persons  to  effect  the  purpose  declared  by  the  act  to  be  ilh»gal. 
The  gist  of  the  offense  is  the  conspiracy  to  do  the  illegal  act,  and  tlie  particular  means  t  m- 
ployed,  or  t«  be  employed,  is  immaterial.     United  States  v.  Kiudskopf,  jij^  .>')t)-J06. 

^  174.  In  order  to  maintain  the  charge  of  conspiracy  it  is  not  necessary  tv)  prove  an  express 
agreement  between  all  the  parties  charged  to  do  the  illegal  act.  It  is  enoii;;h  that  all  had  the 
Same  illegal  purpose,  and  that  each  acted  a  certain  part  tending  or  intended  to  acooinplish  it. 
It  is  not  necessary  to  show  that  the  parties  had  a  previous  acquaiutuuce,  or  that  each  knew 
the  part  the  others  were  to  perform.     Ibid. 

>5 175.  On  an  indictment  for  conspiracy,  if  one  of  the  pt»rsons  a;;ainst  whom  it  is  changed 
becomes  a  witness  for  the  government,  he  counts  as  one  of  the  couspiratoi's,  and  the  indict- 
ment is  sustaineil  if  it  is  proved  as  to  him  and  one  other.     Ibid.     See  $5  233. 

g  176.  Upon  a  charge  of  conspiracy,  an  overt  act  which  is  itself  criminal  may  lx»  [)rovpd 
to  show  the  existence  of  the  conspiracy  alleged.  The  common  design  is  the  essen'M-  "'  tie 
charge,  and  may  be  shown  by  circumstances  and  the  acts  [.wrformed  by  the  dilfc^rei  t  a-le  ;  d 
L  :nspirator?,  and  tho  fact  that  the  several  acts  constitute  separate  criminal  offenses  i.w  a  not 
exonerate  the  parties  from  conspiracy  or  bar  a  prosecution  therefor.     Ibid,     See  ?;?i  ^U,  2i\>. 

§  177.  On  an  indictment  for  a  conspiracy  to  defraud  the  government,  where  the  act  charged 
is  the  fraudulent  removal  of  spirits  from  a  distillery  without  payment  of  the  tax.  the  gov- 
ernment is  not  bound  to  prove  exactly  the  averments  as  to  the  dates  and  the  quantiiy  of 
bjiirits  removed.     United  States  v.  Smith,  g§  207-214. 

5;  17S.  On  an  indictment  for  a  conspiracy  to  defraud  the  United  States,  under  section  30  of 
the  act  of  congress  of  March  2,  1S67,  it  is  necessary  not  only  to  prove  the  conspiracy  but  the 
overt  act  charged  as  being  done  in  furtherance  thereof.     Ibid, 

g  175.  Where  the  indictment  charges  a  conspiracy  todefraiul  the  government,  ami  the  overt 
act  charged  is  the  removal  of  certain  spirits  from  a  bonded  wan»houst»  with  intent  to  defraud 
tlie  government,  the  prosecution  is  not  obliged  strictly  to  prove  the  ownership  of  the  rectify- 
ing establishment  to  which  it  is  charged  they  were  removed.     Ibid, 

[Xotes,—  See  g§  215-252.] 

UNITED  STATES  v.  MITCHELL. 
(Circuit  Court  for  South  Carolina:  1  IIu^lios,  1 5:)-447.     1871.) 

State^ient  of  Facts. —  Indictment  for  a  conspiracy  with  the  object  of  mal- 
treating and  intimidating  colored  republicans,  the  conspiracy  charged  being 
that  of  the  notorious  Ku  Klux  Klan.  The  evidence  consisted  of  proof  of  the 
murder  of  one  person  and  cruel  maltreatment  of  olhers,  and  of  the  system 
upon  which  the  Klan  conducted  its  operations. 

S  180.    What  18  a  consjnracy,  • 

Charge  by  Bond,  J. 

You  have  listened  with  patience  to  the  recital  of  the  evidence  in  this  cause, 
and  without  commenting  upon  that  the  court  propost.s  to  state  to  you  the  law 
applicable  to  the  evidence  which  must  guide  you  in  inaUing  up  your  verdict. 
Tiie  indictment,  gentlemen,  is  for  a  conspiracy,  which  is  an  agreement  by  two 
or  more  persons  to  do  an  unlawful  thing,  or  to  do  a  lawful  thmg  by  unlawful 
means.  The  thing  to  be  punished  is  the  unlawful  conspiracy,  and  not  the  p.ir- 
ticular  acts  done  in  pursuance  of  it.  The  conspiracy  is  a  crimj,  if  nothing  be 
(lone  in  pursuance  of  it. 

The  indictment,  gentlemen,  contains  two  counts.  The  iiri>t  charges  t!je  de- 
fendant and  others,  jointly  indicted  with  him,  with  havin;^  conspired  to  violate 
the  first  section  of  the  act  of  May  31,  1870,  by  unlawfully  hindering,  prevent- 
ing and  restraining  a  certain  class  of  persons  therein  named  from  the  future 
exercise  of  the  right  to  vote  at  an  election  to  lake  place  in  Octobir,  1872,  on 
account  of  their  race,  color  or  previous  condition  of  servitude.     And  the  sec- 
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end  count  charges  that  he,  with  others,  did  conspire  to  injure,  because  of  his 
color,  James  Williams,  because  he  had  exercised  the  right  to  vote  previously. 
It  is  to  these  counts  that  you  are  to  refer  the  evidence,  and  to  apply  the  law 
which  the  court  gives  you. 

§  181.  Whei'e  it  appears  that  there  was  a  conspiracy  in  which  the  defendant 
took  part ^  and  its  purpose  was  to  effect  one  of  the  purposes  charged  in  the  indict- 
ment^ it  is  sufficient  for  conviction. 

If  you  find  from  the  evidence  that  there  was  no  such  conspiracy  as  that  de- 
scribed in  the  first  count,  or  if  there  was  a  conspiracy  the  object  of  which  and 
its  purpose  were  different  from  that  set  forth  in  the  count,  and  that  the  obj.^ct 
and  purpose  set  forth  in  the  count  was  not  one  of  its  purposes  and  objects, 
then  the  party  charged  is  not  guilty  under  the  first  count,  though  he  may  have 
been  engaged  in  the  conspiracy.  But  it  is  not  necessary,  if  the  jury  find  there 
was  a  conspiracy,  and  that  the  party  was  engaged  in  it,  that  they  should  find 
its  purpose  to  have  been  single.  If  they  find  that  one  of  its  purposes  was  that 
set  forth  in  the  first  count,  to  prevent  citizens  from  the  exercise  of  the  right  to 
vote  because  of  their  color,  it  is  suiBcient.  An  association  having  such  a  pur- 
pose is  an  unlawful  conspiracy,  and  a  party  engaged  in  it  may  be  punished 
under  the  first  count. 

§  182.  Liability  of  each  member  of  an  unlawful  association. 

Each  member  of  such  an  association  is  a  conspirator,  and  is  responsible,  per- 
sonally, for  every  act  of  the  conspiracy,  and  for  the  acts  of  each  member 
thereof,  done  by  common  consent,  in  furtherance  of  its  illegal  purposes,  and 
also  for  such  acts  done  in  furtherance  of  the  conspiracy  not  consented  to  before- 
hand, if  assented  to  subsequently  to  their  perpetration,  and  that  whether  the 
)>arty  charged  was  himself  actually  present  or  not  when  such  act  was  done. 
And  if  the  jury  believe  from  the  evidence  that  the  various  Klans  spoken  of  by 
the  witnesses  were  but  parts  of  one  general  conspiracy,  this  rule  applies  not 
only  to  the  members  of  the  same  Klan,  but  to  the  acts  and  conduct  of  the 
members  of  the  different  Klans  done  in  furtherance  of  the  conspiracy.  And 
it  makes  no  difference  in  guilt  if  you  find  from  the  evidence  that  the  motive  of 
a  party  who  joined  the  conspiracy  was  not  illegal  when  he  did  join  it,  if  you 
also  find  that,  after  he  became  a  member,  he  was  aware  of  the  fact,  or  had 
reason  to  know,  that  the  true  object  of  the  conspiracy  was  to  prevent  or  hinder 
the  free  exercise  of  the  elective  franchise  by  intimidation  or  violence,  as  afore- 
said, on  account  of  color,  and  that  he  still  remained  a  member  and  participated 
in  its  meetings,  and  that,  though  you  may  also  find  he  never  himself  actually 
used  tlie  force,  intimidation  or  violence,  and  was  not  present  when  it  was  used. 

And  now,  if  the  jury  find  from  the  evidence  that  the  party  charged  did  so 
conspire  to  prevent  the  citizens  described  from  exercising  their  right  to  vote  on 
account  of  their  color  at  a  future  election,  specified  to  be  the  election  tp  take 
place  on  the  third  Wednesday  of  October,  1S72,  then  the  party  charged  is 
guilty  under  the  first  count  of  the  indictment.  And  if  the  jury  find  from  the 
evidence  that  the}''  did  so  conspire,  and  for  the  same  reason,  to  injure  and  op- 
press, on  account  of  his  color,  one  Jim  Rainey,  alias^'xm  Williams,  because  he 
had  antecedently,  on  the  third  Wednesda}^  of  October,  1870,  exercised  his 
right  to  vote,  then  he  is  guilty  on  the  S'^cond  count.  Bat  if  the  jury  find  from 
the  evidence  that  no  such  conspiracy  existed,  or  that,  if  it  existed,  the  int  m:- 
(lation  or  injury  of  voters,  because  of  their  exercise  of  the  sutFrage,  or  to  pre- 
vent its  exercise,  formed  no  part  of  its  purpose,  or  that,  if  that  were  its 
purpose,  the  defendant  was  not  engaged  in  it,  then  the  defendant  is  not  guiltv. 
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But  the  jury  is  not  bound  to  believe  the  sole  purpose  of  the  conspiracy  to 
be  that  set  out  in  tho  first  count;  if  they  find  it  to  be  one  of  the  purposes,  ii 
issafficient.  Nor  if  they  tind  that  the  beatings  and  intimidation  spoken  of  by 
the  witnesses  took  place  or  existed,  are  tho  jury  bound  to  believe  that  the  rea- 
sons given  at  the  timii  by  the  conspirators,  if  they  find  reasons  were  given, 
were  the  true  reasons  for  such  conduct,  but  the  jury  may  determine,  from  all 
the  evidence  in  the  cause,  what  the  true  reasons  were  for  such  violence.  If 
the  jury  find  from  the  evidence,  as  we  said  before,  that  the  conspiracy  set 
forth  in  the  first  and  second  counts  of  the  indictment  existed,  and  tho  defend- 
ant engaged  in  it  there,  he  is  guilty  on  both  counts.  If  there  existed  no  such 
conspiracy  at  the  time  set  out  in  the  indictment,  or,  if  existing,  it  had  another 
objeci,  which  did  not  inckde  that  set  out  in  t!ie  indictment,  or,  if  existing  and 
having  the  illegal  purpose,  the  defendant  took  no  part  in  iC,  then  he  is  not 
guilty.  The  jury  are  at  liberty  to  find  one  of  three  verdicts.*  They  may  find 
the  party  guilty  generally,  or  not  guilty  generally,  or  they  may  find  him  guilty 
on  one  count  and  not  guilty  on  tho  other.    (Venlict,  guilty  on  the  second  cjunt.) 

UNITED  STATES  v.  GOLDBERG. 
(CiTCuit  Court  for  Wisconsin:  7  Bissell,  175-193.     1876.) 

Chargzi  by  Dyeb,  J. 

Statement  of  Facts. —  Gentlemen:  It  is  charged  in  the  first  count  of  the 
indictment  that  on  the  24th  day  of  July,  1875,  the  defendants  Philip  Gold- 
berg, Julius  Jonas  and  A.  M.  Crosby  conspired  together  to  wilfully  take  and 
carry  away,  with  intent  to  steal  and  destroy,  certain  papers,  documents  and 
records  known  as  "Returns  of  Gangers  of  Spirits,"  form  59,  and  as  "Rectifier's 
Kotice  of  Intention  to  Rectify,"  form  122,  and  other  papers  and  documents 
then  filed  and  deposited  with  John  M.  Hedrick,  a  supervisor  of  internal  revenue 
of  the  United  States. 

As  acts  to  eflfect  the  object  of  this  alleged  conspiracy  it  is  charged  in  this 
count  that,  on  the  25th  of  July,  1875,  the  defendants  Philip  Goldberg  and 
Julius  Jonas,  at  Milwaukee,  asked  and  demanded  from  Leopold  Wirth,  llenry 
Schanfield,  Louis  Rindskopf,  William  Bergenthal,  Samuel  Rindskopf  and  Rob- 
ert Kiewert,  $50,000  with  which  to  hire  and  induce  certain  persons  to  steal, 
take  and  carry  away  the  said  papers,  documents  and  records;  and  that,  on  the 
26th  of  July,  1875,  the  defendaiTts  Philip  Goldberg  and  Julius  Jonas,  at  Mil- 
waukee, did  meet,  consult  and  confer  together,  and  with  Leopold  Wirth,  Louis 
Rindskopf,  William  Bergenthal,  and  other  persons,  to  devise  plans  and  means 
to  steal,  take  and  destroy  said  papers,  documents  and  records,  and  traveled 
from  Milwaukee  to  Chicago,  and  on  the  29th  of  July,  1875,  returned  from 
Chicago  to  Milwaukee,  and  on  that  day  at  Milwaukee  consulted  and  conferred 
with  Samuel  Rindskopf  as  to  the  means  to  be  adopted  to  take  and  carry  away 
from  the  possession  of  John  M.  Hedrick  said  papers,  documents  and  records. 

The  second  count  charges  a  conspiracy  formed  July  28, 1S75,  to  wilfully  take 
and  carry  away,  with  intent  to  steal  and  destroy,  certain  papers,  documents 
and  records  in  form  required  by  regulations  jirescribed  by  tho  commissioner  of 
internal  revenue,  and  filed  and  deposited  in  the  oliice  of  the  collector  of 
internal  revenue  for  this  district,  which  papers  and  documents  were  known  as 
"Rectifier's  Notice  of  Intention  to  Rectify,"  designated  as  form  122,  a  large 
number  of  which  were  given  and  made  to  the  collector  by  Aaron  Schoonfeld, 
as  a  rectifier,  and  a  large  number  of  which  were  given  and  made  by  Samuel, 
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Elias,  Jacob  and  Max  Ilindskopf,  us  rectifiers  of  distilled  spirits,  to  the  col- 
lector. 

As  overt  acts  to  effect  the  object  of  the  allef]:ed  conspiracy  it  is  charged  in 
this  count  that  on  the  2Sth  of  July,  1875,  at  Milwaukee,  the  defendants  met, 
conferred  and  consulted  with  Samuel  Rindskopf,  Leopold  Wirth,  Henry  Schan- 
field,  William  Bergenlhril,  and  Louis  Rindskopf,  as  to  the  mode  and  manner  in 
which  the  papers,  documents  and  records  could  ba  taken  and  carried  away  ; 
and  asked  and  demanded  from  those  parties  §50,000  as  a  reward  for  taking  and 
carrying  away  the  papers,  documents  and  records,  and  proceodevl  to  Chicago 
for  the  purpose  of  meeting  and  consulting  with  Louis  Rindskopf,  Leo|)oKI 
Wirth  and  Robert  Kiewert,  as  to  the  means  to  be  adopted ;  and  at  Chicago  did 
meet  and  confer  with  those  parties,  and  there  devised  opportunities  and  means 
to  take  and  carfy  away  the  papers,  documents  and  records,  and  on  the  29Lh  of 
July,  1S75,  proceeded  from  Chicago  to  Milwaukee  for  the  purpose  of  taking 
and  carrying  the  same  away. 

The  third  count  charges  a  similar  conspiracy,  as  formed  July  28,  1875,  to 
take  and  carry  away,  with  intent  to  steal  and  destroy,  papers,  documents  and 
records,  which  were  deposited  witH  John  M.  Iledrick,  supervisor  of  internal 
revenue,  and  which  purported  to  be  returns  of  spirits  gauged  by  William  H. 
Roddis  in  April,  1875,  and  in  form  required  by  regulation  prescribed  by  the 
commissioner  of  internal  revenue,  and  designated  as  form  59;  also  other  papers, 
documents  and  records  deposited  with  John  M.  Iledrick,  supervisor,  relating 
to  the  business  of  Simon  Meyer,  Aaron  Schoenfeld,  and  of  Samuel,  Elias, 
Jacob  and  Max  Rindskopf,  as  rectifiers,  and  to  the  business  of  other  persons 
'\vho  were  rectifiers  in  this  collection  district;  also  other  papers,  documents  and 
records  filed  and  deposited  in  the  office  of  the  collector  of  internal  revenue, 
l)urporting  to  be  returns  of  gaugers  of  spirits,  designated  as  form  59,  and  filed 
and  deposited  in  said  office  by  John  E.  Fitzgerald,  John  S.  Taft  and  William 
II.  Roddis,  as  internal  revenue  gaugers,  and  other  papers,  documents  and 
records  deposited  in  the  collector's  office,  and  all  of  which  were  required  by 
law  and  regulation  to  be  there  filed  and  deposited,  and  related  to  the  business 
of  certain  persons  who  carried  on  the  business  of  rectifiers  of  distilled  spirits 
in  the  first  collection  district',  in  the  raontlis  of  March  and  April,  1875. 

As  acts  to  effect  the  object  of  the  conspiracy,  it  is  alleged  in  this  count  that 
on  the  29th  of  July,  1875,  at  Milwaukee,  the  defendants  asked  and  demanded 
from  Leopold  Wirth,  Uenry  Schanfield,  Louis  Rindskopf,  William.  Bergentha!, 
Samuel  Rindskopf,  and  Robert  Kiewert,  the  sum  of  850,000,  with  which  to 
hire  and  induce  certain  persons  to  steal,  take  and  carry  away  said  papers,  docu- 
ments and  records.  It  is  also  charged  that  on  the  30th  of  July,  1875,  the  de- 
fendants at  Milwaukee  met,  consulted  and  conferred  together,  and  with  Leopold 
Wirth,  Louis  Rindskopf,  William  Bergenthal  and  other  persons,  to  devise  plans 
and  means  to  accomplish  the  object  of  the  alleged  conspiracy,  and  traveled 
from  Milwaukee  to  Chicago  and  returned  from  Chicago  to  Milwaukee,  and 
there  consulted  and  conferred  with  Samuel  Rindskopf,  as  to  the  means  to  be 
adopted  to  take  and  carry  away  the  said  papers,  documents  and  records.  This 
is  the  substance  of  the  several  c^ipnts  of  this  indictment,  and  I  have  thus  par- 
ticularly called  your  attention  to  the  allegations  of  each  count,  because  it  is 
important  that  they  be  borne  in  mind  by  you  in  considering  the  evidence. 

By  section  5403  of  the  statutes  of  the  United  States  it  is  made  an  offense  for 
any  person  to  wilfully  destroy,  or  attempt  to  destroy,  or,  with  intent  to  steal 
or  destroy,  to  wilfully  take  and  carry  away  any  paper,  document  or  record 
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filed  or  deposited  in  any  public  office,  or  with  any  public  officer.  Section  511) 
of  the  statutes  provides  that  if  two  or  more  persons  conspire  to  commit  any 
offense  against  the  United  States,  and  one  or  more  of  such'  parties  do  any  act 
to  etfect  t-he  object  of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be 
liable  to  certain  punishment. 

The  charge  in  this  indictment,  then,  is 'the  formation  of  such  a  conspiracy  as 
is  made  punishable  by  section  5440,  namely,  a  conspiracy  to  commit  an  offense 
ngainst  the  United  States,  which  offense  is  that  named  in  section  5403.  The 
([nestion,  therefore,  to  be  determined  in  this  case  is,  was  the  alleged  cons|)iracy 
lormed  by  any  two  of  the  defendants  to  wilfully  take  and  carry  away,  with 
intent  to  steal  or  destroy,  the  papers,  documents  and  records  mentioned  in  the 
irdictment,  or  any  of  them;  and  if  such  conspiracy  was  formed,  did  any  or 
eiiher  of  the  parties  thereto,  to  effect  the  object  of  the  conspiracy,  do  either 
or  any  of  such  of  the  acts  charged  in  the  indictment  as  constitute  acts  to  carry 
into  effect  such  object? 

This  indictment  is  against  three  defendants.  The  present  trial,  however, 
does  not,  and  your  verdict  will  not,  include  the  defendant  Crosby.  The  de- 
fendants Philip  Goldberg  and  Julius  Jonas  only  are  now  upon  trial.  As  I 
havestuted,  the  charge  is  one  of  conspiracy;  that  the  defendants  conspired  to 
commit  a  certain  offense  against  the  United  States.  The  questions,  therefore, 
requiring  your  attention,  to  state  them  more  explicitly,  and  in  proper  order, 
are  these:  1.  Was  there  such  a  conspiracy  as  is  alleged  in  any  or  either  of 
these  three  counts,  and  if  there  was,  were  the  defendants  Goldberg  and  Jonas, 
or  either  of  them,  connected  with  the  conspiracy?  2.  If  such  a  conspiracy 
was  formed  and  existed,  were  any  or  either  of  such  of  the  acts  charged  in  the 
indictment  as  constitute  acts  to  carry  into  effect  the  object  of  the  conspiracy, 
committed  as  alleged? 

^  lb3.  What  are  the  requisites  necessa7yio  constitute  a  conspiracT/. 

I  direct  your  attention,  first,  to  what  is  essential  to  constitute  a  conspiracy. 
A  conspiracy  is  formed  when  two  or  more  persons  agree  together  to  do  an  un- 
lawful act  —  in  other  words,  when  they  combine  to  accomplish,  by  their  united 
uction,  a  criminal  or  unlawful  purpose;  and  the  statutory  offense  is  consum- 
mated when  such  agreement  is  made,  or  such  combination  is  entered  into,  and 
one  or  more  of  the  parties  do  any  act  to  effect  the  object  of  such  conspiracy. 
If  two  or  more  persons  agree  together  that  they  will  commit  a  certain  offense 
Hgainst  the -United  States,  as  that  they  will  enter  a  public  office  of  the  United 
States,  and  take  ar^l  carry  away  papers  and  records  there  deposited,  with 
intent  to  steal  or  destroy  them,  and  one  or  more  of  the  persons  so  agreeing 
do  any  act  to  effect  the  object  of  such  agreement,  they  are  guilty  of  the 
offense  of  conspiracy. 

It  is  not  necessary,  to  constitute  a  conspiracy,  that  two  or  more  persons 
should  meet  together,  and  enter  into  an  explicit  or  formal  agreement  for  an 
unlawful  scheme,  or  that  they  should  directly,  by  words  or  in  writing,  state 
what  the  unlawful  scheme  is  to  be,  and  the  details  of  the  plan  or  means  by 
which  the  unlawful  combination  is  to  be  made  effective.  It  is  sufficient  if  two  or 
more  persons,  in  any  manner  or  through  any  contrivance,  positively  or  tacitly, 
come  to  a  mutual  understanding  to  accomplish  a  common  and  unlawful  design. 
United  States  v.  Babcock,  3  Gent.  L.  J.,  144.  Of  course,  a  mere  discussion  be- 
tween parties  about  entering  into  a  conspiracy,  or  as  to  the  means  to  be  adopted 
for  the  performance  of  an  unlawful  act,  does  not  constitute  a  conspiracy,  unless 
tbe  scheme,  or  some  proposed  scheme,  is  in  fact  assented  to  —  concurred  in  by 
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the  parties  in  some  manner,  so  that  their  minds  meet  for  the  accomplishment 
of  the  proposed  unlawful  act. 

§  184.  hesidee  the  intention  to  commit  the  unlawful  act  there  must  he 

some  one  or  more  acta  done  to  effect  the  illegal  object  or  design  agreed  vpofi. 

As  I  shall  have  occasion  hereafter  more  fully  to  state  to  you,  a  mere  agree- 
ment or  combination  to  effect  an  unlawful  purpose,  not  followed  by  any  act 
done  by  either  of  the  parties  to  carry  into  execution  the  object  of  the  conspir- 
acy, does  not  constitute  the  offense.  There  must  be  both  the  corrupt  agreement 
or  combination,  and  an  act  or  acts  done  by  one  or  more  of  the  parties  to  effect 
the  illegal  object  or  design  agreed  upon,  to  make  the  punishable  offense  under 
the  statute.  Where  there  is  an  attempted  attainment  of  an  unlawful  end  by 
two  or  more  persons,  who  are  actuated  by  a  common  design  of  accomplishing 
that  end,  and  who  in  any  way,  and  from  any  motive,  or  upon  any  considera- 
tion, work  together  in  furtherance  of  the  unlawful  scheme,  each  one  of  the  per- 
sons becomes  a  member  of  the  conspiracy.  To  establish  the  guilt  of  the 
defendants  on  trial  you  must  be  convinced  upon  the  testimony  that  a  con- 
spiracy was  formed,  as  alleged,  to  commit  the  offense  against  the  United  States, 
which  is  particularly  described  in  the  indictment;  that  these  defendants,  Gold- 
berg and  Jonas,  were  parties  to  that  conspiracy,  if  any;  and  that  to  effept  the 
object  of  such  conspiracy,  one  or  more  of  the  parties  thereto  did  one  or  more 
of  such  of  the  acts  alleged  in  the  indictment  as  constitute  an  act  or  acts  to 
effect  the  object. 

§  185.  It  is  not  necessary  to  prove  that  the  conspiracy  took  place  at  the  exact 
time  mentioned  in  the  indictment. 

It  is  not  essential  that  the  alleged  conspiracy  be  shown  to  have  been  formed 
at  the  precise  time  or  times  stated  in  the  several  counts  of  this  indictment.  It 
is  sufficient,  so  far  as  time  is  concerned,  if  it  be  shown  that  at  about  the  time 
or  times  charged  there  was  a  conspiracy  between  any  two  or  more  of  the  per- 
sons who  are  alleged  to  have  conspired  together  to  wilfully  take  and  carry 
away,  with  intent  to  steal  or  destroy,  any  of  the  papers,  documents  or  records 
mentioned  in  the  indictment. 

§  186.  T/ie  existence  of  a  conspiracy  viay  he  established  by  indirect  or  circum- 
stantial  evidence. 

To  establish  a  conspiracy,  it  is  not,  as  I  have  already  said,  necessary  that 
there  should  be  "an  explicit  or  formal  agreement  for  an  unlawful  scheme"  be- 
tween the  parties,  nor  is  it  essential  that  direct  proof  be  made  of  an  express 
agreement  to  do  the  act  forbidden  by  the  law.  It  is  as  competent  to  prove  an 
alleged  conspiracy  by  circumstances  as  by  direct  evidence.  In  prosecutions 
for  criminal  conspiracies,  the  proof  of  the  combination  charged  must  almost 
always  be  extracted  from  the  circumstances  connected  with  the  transaction 
which  forms  the  subject  of  the  accusation.     1  Whart.  Cr.  L.,  §  235. 

The  understanding,  combination  or  agreement  between  the  parties  in  the 
given  case,  to  effect  the  unlawful  purpose  charged,  must  be  proved,  because 
without  the  corrupt  agreement  or  understanding  there  is  no  conspiracy,  but, 
as  I  have  just  said,  circumstantial  evidence  may  be  resorted  to,  to  show  the 
agreement  or  conspiracy.  The  acts  of  parties  in  the  particular  case,  the 
nature  of  those  acts,  their  declarations  and  statements,  whether  verbal  or  in 
writing,  and  the  character  of  the  transactions  or  series  of  transactions  with 
the  accompanymg  circumstances,  as  the  evidence  may  disclose  them,  should  be 
investigated  and  considered,  as  sources  from  which  evidence  may  be  derived  of 
the  existence  or  non-existence  of  an  agreement,  which  may  be  express  or  im- 
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plied,  to, do  the  alleged  unlawful  act.  The  government  here  affirius  the  for- 
mation and  existence  of  a  conspiracy  to  commit  a  particular  offense  against 
tbe  United  States,  and  that  these  defendants  were  parties  to  such  conspiracy. 
The  burden  is  therefore  upon  tbe  government  to  prove  what  it  thus  affirms,  by 
legal  and  competent  evidence,  in  order  to  ask  a  verdict  in  its  favor. 

§  187.  The  conspiracy  tiot  complete^  so  as  to  he  punishable^  until  an  act  has 
hen  perfot'tned  to  ca?^  it  into  effect. 

Now  I  have  said  to  you  that,  to  constitute  the  offense  which  is  made  pun- 
ishable by  the  statute,  there  must  be  not  only  the  conspiring  together  by  the 
parties,  but  the  formation  of  the  conspiracy  must  be  followed  by  an  act  done 
by  one  or  more  of  the  parties  to  the  conspiracy  to  effect  its  object.  At  com- 
mon law  it  was  an  offense  for  two  or  more  persons  to  merely  confederate  and 
c  mbine  together  by  concerted  means  to  do  that  which  is  unlawful  or  criminal. 
Bat  in  settling  the  criminal  liability  of  these  parties,  we  have  to  be  governed 
by  the  statute;  and  as,  in  order  to  convict,  the  statutory  offense  must  be  proved, 
it  is  not  sufficient  to  show  merely  that  a  conspiracy  was  formed.  Persons  may 
conspire  together  to  commit  an  offense  against  the  United  States;  the  conspir- 
ing together  may  be  complete,  yet  if  the  proceeding  stops  with  the  mere  agree- 
ment, and  no  act  is  done  to  carry  into  effect  the  object  of  the  agreement  or 
conspiracy,  no  criminal  offense  has  been  committed.  Acts  and  deeds  are  the 
subject  of  human  laws,  not  mere  thoughts  and  intents,  unless  accompanied  by 
acts,  and  the  theory  of  the  law  is,  that  when  persons  merely  form  a  conspiracy 
and  there  pause  in  their  proceeding,  and  do  no  act  to  effect  its  object,  they  are 
to  be  regarded  as  having  repented  of  the  act  of  conspiring,  and  are  not  to  be 
punished  for  that  alone.  But  the  moment  any  act  is  done  to  effect  the  object 
of  a  conspiracy,  that  moment  criminal  liability  is  fixed ;  and  this  act  to  effect 
the  object,  though  it  be  done  by  only  one  of  the  parties,  binds  each  and  all  the 
parties  to  the  conspiracy  and  completes  the  offense  as  to  all,  for  in  that  case  the 
act  of  one  becomes  the  act  of  both  or  all.  So,  gentlemen,  if  you  should  find 
that  the  defendants  conspired  together,  as  charged  in  the  indictment,  to  wilfully 
tuke  and  carry  away  these  papers,  records  and  documents,  with  intent  to  steal 
or  destroy  the  same,  you  will  then  inquire  whether  the  defendants,  or  either  of 
them,  did  any  or  either  of  such  of  the  acts  charged  in  the  indictment  as  con- 
stitute acts  to  effect  the  object  of  the  conspiracy. 

§  188.  such  act  must  not  be  one  of  the  series  constituting  the  illegal  con- 

spiring j  but  one  which  carries  into  effect  the  object  of  the  unlawful  combina- 
tion. 

The  act  must  be  one,  you  will  observe,  to  effect  the  object  of  the  conspiracy. 
That  must  be  the  character  of  the  act.  It  must  not  be  an  act  which  is  part  of 
the  conspiracy —  it  must  not  be  one  of  a  series  of  acts  constituting  the  agree- 
ment or  conspiring  together,  but  it  must  be  a  subsequent,  independent  act  fol- 
lowing a  completed  conspiracy,  and  done  to  carry  mto  effect  the  object  of  thp 
original  combination.  To  illustrate,  two  persons  conspire  to  take  the  life  of 
another.  It  is  agreed  that  it  shall  be  done.  The  conspiracy  is  complete,  but 
there  is  yet  wanting  the  act  to  effect  the  object  of  the  conspiracy.  One  of  the 
parties  purchases  or  procures  the  weapon  with  which  to  do  the  deed ;  there  you 
have  an  act  to  effect  the  object,  and  the  punishable  offense  is  fully  committed. 
So  if  the  parties  subsequent  to  the  formation  of  a  complete  conspiracy,  follow- 
ing it  up  and  as  independent  acts,  hold  consultations  between  themselves  and 
others  as  to  the  means  to  be  employed  to  carry  the  conspiracy  into  effect,  or  go 

from  place  to  place  and  confer  about  and  arrange  as  to  the  particular  means  or 
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instrumentalities  that  shall  be  used  or  employed  to  effect  the  object  of  the  con- 
spiracy, these  constitute  acts  to  effect  such  object. 

Now,  if  there  was  this  alleged  conspiracy,. there  must  be  proved  such  accts 
to  effect  its  object  as  are  alleged.  Some  one  or  more  of  the  overt  acts  charged 
in  the  indictment  must  be  proven,  in  order  to  sustain  a  conviction,  and  the  acts 
as  proven,  if  any,  must  be  acts  to  effect  the  object  of  the  conspiracy.  There 
are  three  general  classes  of  overt  acts  charged:  1.  Demands  of  money  with 
which  to  hire  and  induce  certain  persons  to  take,  carr}'  away  and  steal  the 
papers  and  records  in  question,  and  as  a  reward  for  taking  and  carrying  the 
same  away.  2.  Journeys  from  Chicago  to  Milwaukee  and  from  Milwaukee  to 
Chicago  for  the  purpose  of  holding  conferences  and  consultations  with  parties 
named  in  the  indictment,  to  devise  means  and  opportunities  to  take  and  carry 
away  the  papers,  records,  etc. ;  and  in  the  second  count,  there  is  an  allegation 
of  a  journey  from  Chicago  to  Milwaukee  for  the  purpose  of  taking  and  carry- 
ing away  the  papers.  3.  Consultations  and  conferences  with  the  persons  named 
in  the  indictment  as  to  the  mode  and  manner  in  which  and  to  devise  means  and 
opportunities  by  which  the  papers,  documents  and  records  could  be  taken  and 
carried  away. 

The  simple  question  upon  this  brauch  of  the  case  is,  were  any  or  either  of 
these  acts  done  by  any  or  either  of  tlie  defendants,  and  if  so,  were  they  acts 
independent  of  and  to  carry  into  effect  a  completed  conspiracy  formed  by  the 
defendants  to  take  and  carry  away,  with  intent  to  steal  or  destroy,  the  papers, 
documents  and  records  in  question?  Upon  all  the  evidence  and  upon  all  the 
circumstances  as  disclosed  to  you,  you  are  to  determine  the  question. 

§  189.  The  olfense  charged  must  he  proved. 

I  have  stated  to  you,  gentlemen,  the  general  rules  and  principles  upon  the 
subject  of  conspiracy  and  overt  acts,  applicable  to  this  case.  There  are  some 
more  particular  considerations,  to  which  I  now  direct  your  attention.  The 
offense  charged  is  a  conspiracy  to  take  and  carry  away,  with  intent  to  steal  or 
destroy,  the  papers,  records  and  documents  mentioned.  It  is  this  conspiracy, 
therefore,  that  it  is  incumbent  upon  the  prosecution  to  prove.  Proof  of  a  com- 
bination for  any  other  purpose  is  not  sufficient.  Proof  of  a  scheme  to  obtain, 
by  consent  of  a  public  officer  having  them  in  his  custody,  access  to  and  inspec- 
tion of  the  papers,  documents  and  records,  would  not  meet  the  requirements 
of  this  indictment,  unless  there  was  the  purpose  to  take  and  carry  away,  with 
intent  to  steal  or  destroy,  such  papers  and  records.  It  is  claimed  by  the  prose- 
cution that  the  alleged  conspiracy  was  formed  by  and  between  the  three  defend- 
ants Goldberg,  Jonas  and  Crosby  •>  that  it  was  not  a  conspiracy  between  those 
defendants  and  the  Milwaukee  parties,  but  that  first  the  conspiracy  was  formed 
between  those  defendants,  and  then  that  what  transpired  between  them  or  any 
of  them  and  the  Milwaukee  parties  were  ^cts  to  effect  the  object  of  a  previ- 
ously formed  conspiracy. 

§  1 90.  Overt  acts;  intention  to  form  a  conapiractj. 

It  is  claimed  on  the  part  of  the  defense  that  there  was  no  such  previously 
formed  and  completed  conspiracy,  and  that  what  took  place  between  the 
defendants  and  the  Milwaukee  parties  were  not  acts  to  carry  into  effect  any 
such  conspiracy;  that  whatever  was  said  or  transpired  between  the  defendants 
and  the  Milwaukee  parties  was  but  part  and  parcel  of  an  incomplete,  unper- 
fected  transaction  between  the  defendants  and  persons  in  Milwaukee,  and 
before  completed  was  wholly  abandoned.  On  this  subject  I  charge  you  that  if 
you  find  from  the  evidence  that  the  alleged  demands  of  money,  conferences, 
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consultations  and  journeys,  if  made  and  had,  were  part  and  parcel  of  an 
uncompleted  transaction,  combination  or  arrangement  between  the  defendants 
and  the  Milwaukee  parties,  and  were  not  preceded  by  such  a  perfected  con- 
spiracy between  the  defendants  as  is  alleged,  then  such  demands,  conferences, 
consultations  and  journeys,  if  any,  did  not,  nor  did  either  of  them,  have  the 
necessary  character  of  overt  act^,  and  the  offense  charged  is  in  that  event  not 
established.  Further,  if  you  find  from  the  evidence  that  up  to  the  time  of  the 
alle;;3^ed  meeting  of  one  or  more  of  the  defendants  with  the  Milwaukee  parties, 
no  conspiracy  had  boon  formed  as  alleged  between  the  defendants,  and  you 
find  that  the  defendants  had  one  or  more  consultations  with  some  or  any  of 
the  Milwaukee  parties,  wherein  the  project  of  stealing  or  destroying  the  papers 
and  documents  described  in  the  indictment  was  talked  over  with  a  view  to 
forming  such  conspiracy,  but  that  the  scheme  was  for  any  cause  then  aban- 
doned, and  no  agreement,  combination  or  understanding  was  made  or  concluded 
by  and  between  the  defendants  or  any  two  of  them,  to  take  and  carry  away 
said  paj^ers  and  documents,  with  intent  to  steal  or  destroy  the  same,  then  and  in 
that  case  no  conspiracy  is  proven,  and  your  verdict  should  be  for  defendants.  A 
mere  mtention  to  form  a  conspiracy,  or  a  mere  solicitation  to  others  to  unite  in 
a  projected  conspiracy,  when  as  yet  no  conspiracy  has  been  formed,  does  not 
meet  the  requirements  of  the  law.  But  if  the  defendants,  or  any  two  of  them, 
formed  a  conspiracy  to  take  and  carry  away  these  papers,  documents  and  rec- 
ords, with  intent  to  steal  or  destroy  the  same,  and  if  upon  the  complete  forma- 
tion of  such  a  conspiracy  by  and  between  themselves,  either  of  the  defendants 
made  the  journeys  or  demands  of  money,  or  held  the  consultations  and  confer- 
ences alleged,  as  acts  to  effect  the  object  of  a  previously  formed  conspiracy, 
then  the  offense  as  charged  was  committed. 
§  191.  An  io  what  constitutes  participation  in  a  conspiracy. 
As  the  defendants  on  trial  are  indicted  for  conspiracy  with  another  person 
named  in  the  indictment  to  take  and  carry  away  the  papers  and  records  in 
question,  with  intent  to  steal  and  destroy  the  same,  it  is  clear  that  the  charge 
implies  that  tliey  knew  there  was  such  a  conspiracy,  and  with  such  knowledge 
became  parties  to  the  unlawful  scheme,  and  the  alleged  guilty  participation 
must  be  proved  by  the  government.  Guilty  connection  with  a  conspiracy  may 
be  established  by  showing  association  by  the  person  accused,  with  others,  in 
and  for  the  purpose  of  the  prosecution  of  the  illegal  object.  Each  party  must 
be  actuated  by  an  intent  to  promote  the-  common  design;  but  each  may  per- 
form separate  acts  or  hold  distinct  relations  in  forwarding  that  design. 

If  two  persons  pursue  by  their  acts  the  same  object,  one  performing  one  act 
or  part  of  an  act,  and  the  other  another  act,  or  another  part  of  the  same  act, 
so  as  to  complete  it  with  a  view  to  the  attainment  of  the  object  they  are  pur- 
suing, the  jury  are  at  liberty  to  draw  the  conclusion  that  they  have  been  en- 
gaged in  a  conspiracy  to  effect  the  object.  3  Archb.  Cr.  Pr,,  G22.  Co-operation 
in  some  form  must  be  shown.  There  must  be  intentional  participation  in  the 
transaction  with  a  view  to  the  furtherance  of  the  common  design  and  purpose. 
If  parties  in  any  manner  work  together  to  advance  the  unlawful  scheme,  hav- 
ing its  promotion  in  view,  and  ''actuated  by  the  common  purpose  of  accom- 
plishing the  unlawful  end,"  they  are  conspirators.  If  a  person,  understanding 
the  unlawful  character  of  a  transaction,  encourages,  advises,  or  in  any  manner, 
with  a  view  to  forwarding  the  enterprise  or  scheme,  assists  in  its  prosecution, 
he  becomes  a  conspirator.  Upon  this  subject  I  charge  you  in  substance  as 
asked  by  the  defendants'  counsel  as  to  the  defendant  Jonas,  that  if  you  find 

45 


§  102.  CRIMES  AND  CRIMINAL  PROCEDURR 

from  the  evidence  that  a  conspiracy  was  formed,  as  alleged,  between  the 
other  defendants,  but  that  the  prosecution  has  failed  to  prove  that  the  defend- 
ant Jonas  intentionally  participated  in  the  transaction,  knowing  it  to  be  sucli 
conspiracy,  and  with  ^  view  to  the  advancement  of  the  common  design,  then 
your  verdict  as  to  him  should  be  not  guilty.  As  to  both  defendants  on  trial,  it 
must  be  shown  by  the  evidence  (beyond  reasonable  doubt)  that  they  knowingly 
and  designedly  assented  to  and  united  in  the  unlawful  combination  charged,  if 
any  such  existed,  in  order  to  make  them  parties  thereto;  and  the  fact  upon  this 
branch  of  the  case  you  must  determine  upon  all  the  evidence  before  you. 

§  1  92.  Acts,  declarationa  and  other  cirGUJnstancea  to  prove  conspiracy. 

Now  I  have  said  that  in  determining  the  question  of  the  formation  or  exist- 
ence of  a  conspiracy,  the  acts  and  declarations  of  the  persons  accused  ma}*, 
among  other  circumstances,  be  looked  to  and  considered  by  the  jury.  State- 
ments of  one  and  in  some  instances  of  two  of  the  defendants,  in  the  absence 
of  the  other  defendant,  and  conversations  with  some  of  the  witnesses,  on  the 
part  of  one  or  more  of  the  defendants  in  the  absence  of  the  other,  have  been 
given  in  evidence.  The  individual  letters  and  telegrams  of  the  different  de- 
fendants have  also  been  introduced.  It  is  proper  that  I  should  say  to  you 
that  this  evidence  was  admitted  as  bearing  upon  the  question  of  the  existence 
of  a  conspiracy  and  its  nature,  if  any  there  was,  and  as  shedding  light  upon 
the  relation  of  the  person  so  speaking  to  the  transaction.  These  declarations, 
statements  and  communications  were  and  are  admissible  as  bearing  upon  the 
question  of  the  existence  of  the  alleged  conspiracy,  and  as  touching  the  alleged 
connection  of  the  persons  making  the  same  therewith.  If  a  conspiracy  be 
shown  to  exist,  the  question  then  follows,  were  the  defendants  on  trial,  or 
either  of  them,  connected  with  that  conspiracy  as  parties  thereto?  To  establish 
the  connection  of  either  of  the  defendants  therewith,  such  connection  must  be 
shown,  by  facts  or  circumstances,  independent  of  the  declarations  of  others, 
or  by  his  own  acts,  conduct  or  declarations.  And  until  this  fact  is  thus  estab- 
lished, he  is  not  to  be  bound  by  the  declarations  or  statements  of  others.  The 
principle  of  law  and  rule  of  evidence  is  that  when  once  a  conspiracy  or  com- 
bination is  established,  and  a  defendant's  connection  therewith  is  shown  by  in- 
dependent evidence,  then  he  is  bound  by  the  acts,  declarations  and  statements 
of  his  co-conspirators,  because  in  that  event  each  is  deemed  to  assent  to  or  to  com- 
mand what  is  done  by  any  other  in  furtherance  of  the  common  object.  1 
Whart.,  702.  ' 

So  in  considering  the  testimony  given  as  to  the  acts,  declarations  and  state- 
ments of  either  one  of  the  defendants  when  the  other  defendant  or  defendants 
was  or  were  not  present,  you  are  to  understand  that  that  testimony  was  sul> 
mitted  to  you  for  the  purpose  of  showing  in  the  first  instance  that  there  was  a 
conspiracy  formed  and  existing,  and  that  the  person  or  persons  making  the  dec- 
larations, statements  and  communications  were  parties  to  it;  that  the  alleged 
connection  of  any  one  of  the  defendants  with  the  alleged  conspiracy,  if  any 
existed,  must  be  shown  by  facts  or  circumstances  independent  of  statements  of 
other  defendants  in  his  absence,  and  that  when  once  that  connection  be  thus 
shown,  then  he  becomes  affected  and  bound  by  the  declarations  and  acts  of 
other  parties  to  the  conspiracy,  if  any,  made  and  done  in  the  course  of  the 
prosecution  of  or  pending  the  enterprise  and  during  his  connection  therewith. 

.If  you  should  believe  from  the  evidence  that  any  project  was  discussed  or 
even  a  combination  was  formed  by  the  defendants  or  any  two  of  them  to  take 
and  carry  away,  with  intent  to  steal  or  destroy,  the  papers  and  records  described 
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in  the  indictraant,  and  that  such  project  or  combination  was  wholly  abandoned 
bv  the  defendants  before  any  act  done  to  effect  its  object,  then  you  should  dis- 
regard and  should  not  consider  any  statement,  declaration  or  act  of  any  one  of 
tbe  defendants  as  affecting  either  of  the  others  made  or  done  after  such  aban- 
donment So,  too,  if  you  should  find  as  a  fact  such  abandonment  under  the 
circnmstances  just  stated,  and  that  thereafter  Samuel  Rindskopf  individually 
employed  the  defendant  Crosby  to  procure  abstracts  of  evidence,  or  releases  of 
property  seized,  or  to  do  other  acts  as  an  employee  for  said  Rindskopf  or  for 
Rindskopf  Bros.,  and  if  you  should  find  that  any  portion  of  the  corres|X>ii<l- 
ence  in  evidence,  between  Crosby  and  Rindskopf,  was  subsequent  to  such  aban- 
donment, and  that  it  related  to  such  employment  and  business  pertaining 
thereto,  and  that  the  defendants  Goldberg  and  Jonas  were  not  parties  to  and 
had  no  connection  with  such  employment  or  arrangement  between  Crosby  and 
Rindskopf,  tbea  that  portion  of  such  correspondence  should  not  be  considered 
by  you  as  evidence  against  the  defendants  on  trial. 

Further,  if  you  should  find  that  there  never  was  a  conspiracy  between  the 
defendants  to  take  and  carry  away,  with  intent  to  steal  or  destroy,  the  pa|>ers 
and  records  ia  question,  but  that  the  defendants  Goldberg  and  Jonas  under- 
stood that  the  acts  to  be  accomplished  by  them  and  Crosby  were  to  procure 
abstracts  of  evidence  in  the  supervisor's  and  collector's  ofHces  in  a  lawful  way, 
and  to  furnish  an  attorney  to  defend  the  Milwaukee  parties  and  to  procure  a 
release  of  goods  seized  by  the  government,  or  to  procure  a  settlement  or  com- 
promise with  the  government,  and  that  Crosby,  without  the  knowledge,  direc- 
tion or  procurement  of  Goldberg  or  Jona3,  said  to  the  Milwaukee  parties  that 
he  would  or  could  get  some  one  else  to  steal  or  destroy  the  papers  or  records, 
then,  and  in  such  case,  the  defendants  Goldberg  and  Jonas  should  not  be  bound 
by  such  declarations  of  Crosby  in  that  regard.  If,  however,  the  alleged  con- 
spiracy be  shown  and  the  defendants'  connection  therewith  bo  established,  then 
each  party  is  bound  by  the  declarations  of  the  other  made  while  the  conspiracy 
is  pending  or  is  being  prosecuted. 

I  have  said  that  to  establish  a  conspiracy,  or  the  connection  of  a  party  there- 
with, direct  proof  is  not  indispensable,  and  that  it  may  be  shown  by  circum- 
stances. Where  the  prosecution  in  a  criminal  case  rely  upon  circumstantial 
evidence,  that  is,  upon  proof  of  the  facts  or  circumstances  which  are  to  be  used 
as  a  means  of  arriving  at  the  principal  fact  in  question,  it  is  a  rule  that  these 
facts  or  circnmstances  must  be  proved  in  order  to  lay  the  basis  for  the  presump- 
tion which  is  sought  to  be  established.  Each  circumstance  essential  to  the  con- 
clusion must  be  proved  to  the  same  extent  as  if  the  whole  issue  rested  upon 
the  proof  of  such  essential  circumstance.  When  the  facts  and  circumstances 
depended  upon  to  establish  the  principal  fact  are  thus  proved,  the  circumstan- 
tial evidence  thus  produced  may  generally  be  relied  upon  with  saTety  in  arriv- 
ing at  a  conclusion  as  to  the  guilt  or  innocence  of  the  person  acciised.  The 
burden  of  proof  throughout  is  upon  the  prosecution  to  prove  the  guilt  of  the 
defendants.  To  what  I  have  thus  far  stated  it  is  proper  to  add,  that,  in  a  case 
depending  upon  circumstantial  evidence,  the  rule  is  that,  first,  'Hhe  hypothesis 
of  delinquency  or  guilt  of  the  offense  charged  in  the  indictment  should  flow 
naturally  from  the  facts  proved  and  be  consistent  with  them  all,  and  second, 
the  evidence  must  be  such  as  toexclude  every  reasonable  hypothesis  but  that  of 
his  guilt  of  the  offonse  imputed  to  him;  or  in  other  words,  the  facts  proved 
roost  all  be  consistent  with  and  point  to  guilt  only,  and  must  be  inconsistent 
with  innooence."     People  v.  Bennett,  49  N.  Y.,  137. 
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§  193.  Testimony  of  accomplices^  though  competent^  must  he  received  with 
caution  and  sci^utinized  with  care  hy  the  jury. 

Witnesses  have  been  called  in  the  course  of  the  trial  who  testify  to  their  own 
participation  in  fraurlulent  and  criminal  practices,  and  some  of  whom  are  under 
indictment  for  such  practices  in  this  court,  and  have  pleaded  guiltv  to  tiie 
charges  presented  against  them.  There  has  been  much  criticism  of  their  testi- 
mony, and  considerable  discussion  of  the  question  as  to  the  weight  to  which 
their  testimony  is  entitled.  The  court  instructs  you,  upon  this  subject,  that  it 
is  the  settled  rule  in  this  country  that  even  accomplices  in  the  commission  of 
crime  are  competent  witnesses,  and  that  the  government  has  the  right  to  u^e 
them  as  witnesses.  It  is  the  duty  of  the  court  to  admit  their  testimony,  and 
that  of  the  jury  to  consider  it.  The  testimony  of  accomplices  is,  however, 
always  to  be  received  with  caution,  and  weighed  and  scrutinized  with  great  care 
by  the  jury,  who  should  not  rely  upon  it  unsupported,  unless  it  produces  in 
their  minds  the  most  positive  conviction  of  its  truth.  It  is  just  and  proper 
in  such  cases  for  the  jury  to  seek  for  corroborating  facts  and  circumstances  in 
material  respects.  But  this  is  not  absohitely  essential,  provided  the  testimony 
of  such  witness  produces  in  the  minds  of  the  jury  full  and  complete  conviction 
of  its  truth. 

§  194.  Amount  of  evidence  necessary  to  esiahlish  the  existence  of  a  conspiracy 
and  the  2><^friicipatio?i  therein  of  a  defendant. 

You  must  be  convinced  beyond  reasonable  doubt  that  the  defendants  on  trial 
have  committed  the  offense  or  oPenses  charged,  in  order  to  convict  them.  Each 
and  every  fact  necessary  to  constitute  the  olfense  must  be  so  proved  —  that  is, 
beyond  reasonable  doubt.  Until  guilt  is  proven  there  is  an  absolute  presump- 
tion of  innocence.  The  law  does  not  permit  the  defendants  to  testify,  and 
this  presumption  of  innocence  stands  in  their  favor,  until  by  competent 
testimony  it  is  overthrown  and  guilt  established  beyond  reasonable  doubt.  It 
is  the  settled  rule  in  criminal  cases  that  a  conviction  cannot  be  secured  upon 
strong  suspicion  or  probabilities  of  guilt,  nor,  as  in  civil  cases,  upon  a  mere  pre- 
ponderance of  evidence,  though  the  weight  and  character  of  the  evidence  are 
to  be  paosed  upon  by  you  in  determining  whether  the  charge  or  charges  are 
proven  beyond  reasonable  doubt.  By  reasonable  doubt  is  meant  an  actual,  sub- 
stantial doubt  that  arises  and  rests  in  the  mind  as  testimony  is  weighed  and 
considered  —  that  results  after  the  exercise  of  judgment  and  reason  when  fairly 
and  candidly  applied  to  an  investigation  of  the  evidence. 

If  the  evidence  convinces  you  beyond  reasonable  doubt  that  the  defendants 
on  trial  are,  or  that  either  of  them  is,  guilty  as  charged  in  the  counts  of  this 
indictment,  or  either  of  them,  then  you  should  so  find.  If  all  the  facts  essen- 
tial to  constitute  the  offense  or  offenses  charged  are  not  established,  and  guilt 
is  not  proven  beyond  reasonable  doubt,  then  the  government  cannot  rightfully 
ask  a  conviction,  and  it  would  be  your  duty  to  acquit.  The  indictment  charges 
that  the  three  defendants,  Goldberg,  Jonas  and  Crosby,  conspired  together  to 
commit  the  ofifense  named.  If  you  find  that  a  conspiracy  was  formed  by  any 
two  of  the  defendants  named  in  the  indictment,  but  that  one  only  of  the  de- 
fendants on  trial  w^as  a  party  to  that  conspiracy,  and  that  the  other  was  not, 
you  should  acquit  the  defendant  so  found  not  to  be  a  party  to  it,  and  should 
convict  the  other  if  found  guilty.     (Verdict,  not  guilty.) 
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UNITED  STATES  v.  SACIA, 
(District  Conrt  for  New  Jersey:  2  Federal  Reporter,  75i-76a     1880.) 

Charge  by  Nixon,  D.  J. 

Statement  of  Facts. —  The  indictment  in  this  case  is  found  under  section 
5440  of  the  Revised  Statutes  of  the  United  States.  That  section  provides 
**that  if  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  in  any  manner  or  for  any  pur- 
pose, and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty,"  etc. 

§  1 95.    What  constitutes  a  conspiracy  to  defraud  the  government. 

The  offense,  you  perceive,  consists  in  two  or  more  persons  conspiring  to  de- 
fraud the  government  in  any  manner  whatever,  in  a  case  where  one  or  more 
parties  to  the  conspiracy  shall  do  any  act  to  effect  the  object  —  that  is,  to  effect 
the  fraud.  It  need  not  be  successful.  It  may  fall  short  of  the  actual  commis- 
sion of  the  fraud.  Merely  agreeing  or  combining  together  to  commit  the 
fraud  is  suflScient  to  constitute  the  offense,  without  any  loss  to  the  government, 
if  any  one  of  the  parties  has  taken  a  step  towards  its  execution.  The  section 
is  very  sweeping  in  its  terms,  and  was  doubtless  intended  to  meet  the  party  to 
the  fraud  against  the  government  on  the  very  threshold  of  th^  perpetration  of 
his  crime,  and  to  render  him  liable  to  its  penalties  before  the  consummation 
of  the  fraud. 

In  the  present  case  the  indictment  has  been  found  against  nine  defendant?, 
to  wit:  Jane  H.  Lewis,  Andrew  J.  Park,  Marcus  T.  Sacia,  Frank  Allison,  alias 
Ward,  Henry  T.  Bassford,  George  R  Bradford,  George  W.  Westbrook,  Mary 
T.  Bussell  and  Frances  Helen  Peabody.  Five  of  them  only  are  now  on  trial, 
to  wit:  Andrew  J.  Park,  Marcus  T.  Sacia,  Frank  Allison,  Henry  T.  Bassford 
and  George  R  Bradford.  The  general  charge  against  them  is  that  they  com- 
bined and  confederated  together  to  defraud  the  United  States,  and  that  one  or 
more  acts  were  performed  by  one  or  more  of  the  parties  to  give  effect  to  the 
fraud. 

The  indictment  specifically  sets  forth  that  the  nine  defendants  named  therein 
entered  into  a  conspiracy  to  defraud  the  United  States  in  the  following  manner: 
By  depriving  the  United  States  of  the  benefit  and  advantage  of  the  provisions 
of  a  certain  last  will  and  testament,  made  on  the  1st  day  of  October,  1873,  by 
one  Joseph  L.  Lewis,  whereby  he  devised  and  bequeathed,  after  making  certain 
legacies,  all  the  rest  of  his  property,  amounting  in  value  to  more  than  $1,000,000, 
as  follows:  "I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  apfl  of  every  kind  whatsoever,  of  which  I  may 
die  seized  and  possessed,  and  to  which,  at  my  death,  I  may  be  entitled,  unto 
my  executors,  in  trust,  to  expend  and  apply  in  reducing  the  national  debt  of 
the  United  States  of  America,  contracted  in  the  cause  of  the  rebellion  in  1861," 
which  said  will  was  duly  made  and  executed  by  said  Joseph  L.  Lewis,  who 
afterwards,  on  March  5,  1877,  at  Hoboken,  in  said  district,  departed  this  life, 
leaving  the  same  unrevoked,  and  was  duly  presented  for  probate  to  the  ordi- 
nary of  the  state  of  New  Jersey;  and  further,  by  preventing  the  said  residuary 
bequest  from  being  applied  by  the  said  executors  to  the  use  of  the  United 
States,  as  provided  in  said  will,  by  falsely  and  fraudulently  opposing  the  law- 
ful probate  of  said  will,  and  falsely  pretending  that  the  said  Jennie  Holbrook 
was,  in  fact,  the  widow  of  the  said  testator,  and  that  the  said  will  was  invalid 
and  of  no  effect,  and  that  she,  as  said  widow,  was  entitled  to  a  large  share  of 
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the  said  estate  bequeathed  as  aforesaid  for  the  benefit  of  the  United  States, 
and  fraudulently,  and  by  false  testimony,  preventing  the  said  will  from  being 
proved  before  the  ordinary,  and  thereby  preventing  the  said  bequest  from  tak- 
ing effect  and  being  applied  to  the  use  of  the  United  States  in  manner  aforesaid. 

The  jury  is  thus  brought  to  the  consideration  of  three  questions,  and  the 
court  suggests  that  when  you  retire  to  deliberate  upon  your  verdict  you  should 
consider  them  separately,  in  the  order  stated:  (1)  Has  the  government  proved 
the  existence  of  such  a  conspiracy  as  is  described  in  the  indictment?  (2)  Were 
any  of  the  alleged  acts  performed  by  one  or  more  of  the  parties  to  give  effect 
to  the  fraud?  (3)  If  such  a  conspiracy  existed,  were  any  of  the  defendants 
members  of  it? 

§  1 96.  Conspiracy  defined, 

1.  Has  a  conspiracy  to  defraud  the  United  States  been  entered  into?  The 
general  definition  of  a  conspiracy  is  an  agreement  or  combination  between  two 
or  more  persons  to  effect  an  unlawful  purpose.  The  statutory  offense,  under 
the  laws  of  the  United  States,  is  not  complete,  however,  until  an  act  is  done  by 
some  of  the  parties  to  carry  into  execution  the  fraud.  The  agreement  or  com- 
bination is  the  offense,  but  the  performance  of  the  alleged  act  to  effectuate  it 
is  necessary  to  make  it  indictable  in  this  court;  and  such  an  offense  is  rarely 
provable  by  direct  testimony.  All  the  text  books  agree  that  the  evidence  in 
proof  of  the  conspiracy  may  be,  and  from  the  nature  of  the  case  generally 
must  be,  circumstantial.  All  concerted  action  to  violate  the  law  or  to  commit 
a  fraud  is  secret,  and  is  ordinarily  shown  by  separate  independent  acts,  tending 
to  exhibit  a  common  design.  The  common  design  is  the  essence  of  the  charge, 
and  to  prove  it  it  is  not  necessary  to  prove  that  the  parties  came  together  and 
actually  agreed  in  terms  to  have  that  design,  and  to  pursue  it  by  common 
means. 

§  197.  Evidence  necessary  to  establish  a  conspiracy. 

The  jury  will  be  justified  in  inferring  the  existence  of  a  conspiracy  when  the 
government  satisfies  you  beyond  a  reasonable  doubt,  by  the  testimony  of 
credible  witnesses,  that  any  two  of  more  of  the  parties  charged  aimed,  by  their 
acts,  to  accomplish  the  same  unlawful  purpose  or  object,  one  performing  one 
part,  and  another  another  part  of  the  same,  so  as  to  complete  it,  although  they 
never  met  together  to  concert  the  means,  or  to  give  effect  to  the  design.  Nor 
is  it  necessary  that  the  conspiracy  should  originate  with  the  persons  charged. 
Every  one  coming  into  a  conspiracy  at  any  stage  of  the  proceedings,  with 
knowledge  of  its  existence,  is  regarded  in  law  as  a  party  to  all  the  acts  done  by 
any  of  the  other  parties,  before  or  afterwards,  in  furtherance  of  the  common 
design.     3  Gr.  Ev.,  §  93.  • 

In  determining  the  question  of  conspiracy  it  will  be  safe  for  you  to  reckon 
Mrs.  Lewis  as  one  of  the  parties.  She  confesses  in  her  testimony,  and  by  her 
plea  of  guilty  to  this  indictment,  that  she  was  one,  and  however  much  you 
may  be  disposed  to  weigh  or  sift  or  doubt  her  evidence  as  to  others,  you  are 
authorized  to  accept  it  as  altogether  true  as  to  herself.  Did  she  stand  alone  in 
her  attempt  to  defraud  the  government,  or  were  others  implicated  with  her? 
If  one  other,  then  you  will  find  that  a  conspiracy  was  formed,  because  only 
two  are  necessary  to  complete  the  offense.  She  states  that  one  of  the  defend- 
ants, Park,  originated  the  scheme  for  her  to  personate  the  widow  of  Joseph  L. 
Lewis,  in  order  to  defraud  the  United  States,  and  that  his  motive  in  doing  so 
was  to  share  with  her  the  fruits,  to  wit,  the  money  to  be  obtained  from  the^ 
estate  of  Lewis. 
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§  198.    WeigM  due  to  the  testimony  of  a  co-conspirator. 

Much  has  been  said  as  to  the  weight  which  the  jury  ought  to  give  to  the 
testimony  of  co-conspirators,  and  here  is  perhaps  the  proper  place  for  me 
to  submit  to  you  a  few  observations  on  that  subject.  The  fact  that  a  witness 
is  a  co-conspirator  doubtless  operates,  and  ought  to  operate,  largely  against  the 
credibility  of  his  testimony,  but  the  jury  is  not  bound  to  reject  it  on  that 
account.  Whilst  it  would  be  unsafe,  in  ordinary  cases,  to  convict  any  one 
upon  the  imcorroborated  testimony  of  accomplices  in  the  crime,  the  rule  of  law 
undoubtedly  is  that  they  are  competent  witnesses,  and  it  is  your  duty  to  con- 
sider their  evidence.  You  are  to  weigh  it  and  scrutinize  it  with  great  care. 
You  are  to  test  its  truth  by  inquiring  into  the  probable  motive  which  prompted 
it.  You  are  to  look  into  the  testimony  of  other  witnesses  for  corroborating 
facts.  Where  it  is  supported  in  material  respects  you  are  bound  to  credit  it, 
but  where  it  is  unsupported  you  are  not  to  rely  upon  it,  unless,  after  the  exer- 
cise of  extreme  caution,  it  produces  in  your  minds  the  most  positive  conviction 
of  its  truth. 

Applying  these  well  known  principles  of  law  to  the  case  in  hand,  it  will  be  your 
doty  to  inquire  whether  any  other  of  the  alleged  conspirators  were  concerned 
with  Mrs.  Lewis  in  the  attempt  to  defraud.  One  is  sufficient,  as  I  have  already 
said,  to  make  the  offense  complete.  If  her  testimony,  standing  alone,  produces 
in  your  minds  absolute  conviction  of  its  truth,  then  you  are  at  liberty  to  say, 
without  looking  further,  that  Dr.  Park  was  in  the  conspiracy.  If  the  testi- 
mony of  Elijah  Caldwell,  another  of  the  confessed  conspirators,  is  accepted  by 
JOQ  as  true,  you  must  also  reach  the  conclusion  that  Sacia,  Allison  and  Bass  ford 
were  parties  to  the  fraud.  But  if,  in  consequence  of  the  previous  misconduct 
of  Mrs.  Lewis  and  Mr.  Caldwell,  or  if,  in  consequence  of  the  revelations  made 
in  regard  to  their  character  during  these  proceedings,  you  are  not  willing  to  ac- 
cept their  individual  testimony  as  true,  then  you  should  carefully  inquire 
whether  she  or  he  has  been  corroborated  in  any  material  particulars;  you  will 
ascertain  how  far  the  testimony  of  Mr.  and  Mrs.  Benson,  the  detective  Julian, 
Mrs.  Echorn,  Judge  Fullerton  and  Mr.  Whetlock,  taken  in  connection  with  Dr. 
Park's  own  evidence,  supports  or  fails  to  support  Mrs.  Lewis  in  regard  to  the 
defendant  Park,  and  how  far  the  testimony  of  O'Keefe,  Julian,  Mrs.  Echorn, 
Mr.  Lyons  and  young  Caldwell  supports  or  fails  to  support  Elijah  Caldwell. 
If,  in  either  case,  you  find  such  corroboration,  that  you  have  no  reasonable 
doubt  about  the  connection  of  some  of  these  parties  with  Mrs.  Lewis  in  her 
attempt  to  defraud,  you  should  not  refuse  to  say  so,  because  the  direct  testi- 
mony against  them  comes  from  the  mouths  of  co-conspirators  —  the  only  source 
from  which  direct  testimony  usually  comes  in  cases  of  this  sort. 

If,  however,  the  government  has  failed  to  convince  you  that  any  one  of  the 
defendants  on  trial  was  a  party  to  the  conspiracy  at  any  stage  of  the  proceed- 
ings, the  case  ends,  and  these  persons  are  entitled  to  a  verdict  of  acquittal. 

§  1 99.  Overt  acts  necessary;  all  liable  for  the  acts  of  one, 

2.  If  you  come  to  the  conclusion,  as  probably  you  will,  that  a  conspiracy 
existed,  your  next  inquiry  will  be,  were  any  of  the  alleged  acts  done  by  one  or 
more  of  the  parties  to  give  eflPect  to  the  fraud?  The  importance  of  this  in- 
quiry grows  out  of  two  facts:  Firsts  if  none  were  performed  the  indictment 
cannot  be  sustained;  second^  if  any  one  act  was  done  by  any  one  of  the  con- 
spirators in  furtherance  of  the  fraud,  every  conspirator  is  chargeable  in  law 
with  doing  it,  and  is  responsible  for  it  and  all  the  consequences  which  primarily 
flow  from  it.     Eemembering  this  peculiar  feature  of  the  law  in  regard  to  oon- 
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spiracy,  you  will  have  no  trouble  here.  It  is  admitted,  for  instance,  that  ilrs. 
Lewis  falsely  personated  the  widow  of  Joseph  L.  Lewis,  and  it  is  hardly  to  be 
disputed  that  she  obstructed  the  probate  of  the  will  and  payment  of  the  legacy 
to  the  United  States  by  filing  a  caveat  Every  one  of  the  defendants  who  are 
concerned  with  her  in  the  conspiracy  is  to  be  treated  as  if  he  performed  the 
act  which  she  admits.  Or,  to  take  another  illustration,  Dr.  Park  went  to  Judge 
PuUerton  to  employ  him  as  additional  counsel  to  aid  Mrs.  Lewis  in  proving 
that  she  was  the  widow  of  Joseph  L.  Lewis.  If  he  knew  she  was  not  the 
widow,  he  and  every  other  defendant  here  charged,  w^ho  are  shown  to  be  par- 
ties to  the  fraudulent  combination,  are  to  be  held  responsible  for  the  act.  Yea 
will  hence  perceive,  gentlemen,  that  it  is  not  necessary  that  I  should  occupy 
your  time  with  this  inquiry. 

I  proceed  to  the  consideration  of  the  third  inquiry,  which  will  doubtless  give 
you  more  difficulty.  3.  Finding  that  the  conspiracy  existed,  and  that  some  act 
was  done  to  give  it  effect,  the  last  inquiry  is,  were  any  of  the  defendants  mem- 
bers of  it  ? 

(The  court  then  instructed  the  jury  as  to  the  proper  consideration  of  the 
evidence,  charging  them,  incidentally,  that  they  might  accept  a  portion  of  the 
testimony  of  a  witness  and  reject  a  portion.) 

UNITED  STATES  v.  RINDSKOPP. 
(District  Court;  Western  District  of  Wisconsin:  6  Bissell,  259-268.    1874.) 

Statement  of  Facts. —  Proceedings  had  upon  the  indictment  of  defendants 
Kogers,  Rindskopf,  Mueller  and  Bull  for  conspiracy,  under  section  30,  act  of 
March  2,  1867. 

It  appeared  from  the  testimony  of  Eogers,  one  of  the  defendants  in  whoso 
case  a  nolle  prosequi  was  entered,  that  he  went  into  the  business  of  distilling 
for  the  sole  purpose  of  distilling  illicit  spirits;  that  he  entered  into  a  conspiracy 
with  Eindskopf,  Mueller  and  Bull  to  defraud  the  government  out  of  the  tax 
upon  large  quantities  of  spirits  which  he  was  to  manufacture,  and  Eindskopf 
to  sell;  that  Mueller  superintended  the  work  of  distillation,  and  that  Bull,  who 
was  the  store-keeper  in  the  distillery,  had  full  knowledge  of  the  fraud  which 
was  being  practiced,  and  allowed  him,  Eogers,  to  use  what  material  he  wanted, 
and  take  the  spirits  from  the  warehouse  without  paying  the  tax,  for  the  doing 
of  which  he  received  $100  per  month. 

Other  witnesses  were  examined,  whose  testimony  sustained  and  corroborated 
these  general  facts. 

§  200.  What  constitutes  a  conspiracy^  under  section  30  of  the  act  of  March  S, 
1867. 

Charge  by  Hopkins,  J. 

The  defendants  were  indicted  under  section  30  of  the  act  of  March  2,  1867, 
United  States  Eevenue  Laws,  for  a  conspiracy ;  this  section  reads  as  follows: 
"If  two  or  more  persons  conspire,  either  to  commit  any  ofifense  against  the 
laws  of  the  United  States  or  to  defraud  the  United  States  in  anj^  manner  what- 
ever, and  one  or  more  of  said  parties  to  said  conspiracy  shall  do  any  act  to 
effect  the  object  thereof,  the  parties  to  said  conspiracy  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  a  penalty  of  not 
less  than  $1,000,  and  not  more  than  $10,000,  and  to  imprisonment  not  exceed- 
ing two  years."     14  U.  S.  Stats,  at  Large,  484. 
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The  act  declares  what  illegal  purposes  constitute  a  conspiracy.  But  in 
construing  it,  it  becomes  necessary  to  ascertain  what  is  meant  in  this  act  by 
conspiracy.  It  may  be  defined  as  an  agreement  or  combination  between  two 
or  more  persons  to  effect  the  purpose  declared  by  the  act  to  be  illegal  —  to  do 
one  of  the  things  prohibited  in  the  act.  The  indictment  here,  in  substance, 
charges  the  conspiracy  to  be  to  defraud  the  United  States  out  of  the  tax  upon 
certain  spirits  to  be  distilled  at  the  distillery  of  Alexander  L,  Rogers,  in  Mid- 
dleton. 

In  the  first  count  the  charge  of  an  agreement  to  manufacture  illicit  spirits  at 
that  place  is  expressly  alleged.  In  other  parts  it  is  also  alleged  that  the  agree- 
ment was  to  do  so  by  breaking  seals  and  stamps  placed  upon  certain  tubs,  and 
to  use  them  unlawfully  for  the  purpose  of  manufacturing  illicit  spirits.  I  have 
ruled  during  the  trial  that  the  gist  of  the  offense  was  the  illegal  conspiracy  to 
manufacture,  and  that  the  particular  manner  in  which  it  was  done,  or  to  be 
done,  was  not  the  material  question  in  the  case;  that  the  question  to  be  deter- 
mined under  this  count  was  whether  there  was  a  conspiracy  between  the  par- 
ties to  manufacture  and  remove  spirits  so  manufactured  without  the  payment 
of  the  lawful  tax,  to  defraud  the  United  States.  Now  the  question  is,  did  the 
parties,  or  any  two  of  them,  enter  into  a  scheme  to  illegally  manufacture 
spirits,  with  intent  to  defraud  the  government  out  of  the  tax  by  law  imposed 
thereon?  If  they  did,  it  constituted  a  conspiracy  within  the  meaning  of  the 
act  above  mentioned,  and  on  that  question  it  is  immaterial  whether  a  seal  or 
stamp  was  broken  or  not. 

§  201. proof  of  an  express  agreement  hetween  dU  the  parties  not  necessary. 

In  order  to  charge  the  parties  as  conspirators,  I  do  not  think  it  necessary  to 
prove  an  express  agreement  between  all  the  parties  to  do  the  illegal  act.     It 
would  be  enough  if  3^oa  should  find  that  all  of  them  had  the  same  illegal  pur- 
pose in  view  and  each  acted  a  certain  part  to  accomplish  or  tending  to  accom- 
plish it.    But  you  must  be  satisfied  that  each  had  the  same  common  design  and 
acted  to  carry  such  design  into  effect.     In  other  words,  if  you  should  find  that 
Eogers'  purpose  was  to  unlawfully  manufacture  spirits  and  remove  the  same 
from  his  distillery,  and  place  them  upon  the  market  without  paying  the  tax 
thereon,  and  that,  as  a  part  of  such  corrupt  purpose,  he  induced  the  store- 
keeper. Bull,  to  abstain  from  doing  his  official  duties,  so  that  he  could  obtain 
the  material  contrary  to  law,  to  use  for  such  purpose,  and  employed  Mueller, 
his  distiller,  to  secretly  manufacture  the  same  into  spirits,  and,  to  assist  him  in 
his  unlawful  purpose  aforesaid,  employed  Lacher  to  receive  and  conceal  such 
spirits  in  the  rectifying  establishment  of  said  Rogers,  and  by  an  agreement 
with  the  defendant  Rindskopf,  and  at  his  suggestion,  Lacher  and  the  govern- 
ment ganger  were  employed  to  place  said  spirits  into  other  barrels  and  gauge 
thorn  as  whisky  and  other  articles  of  less  proof,  and  then  ship  them  under  such 
false  and  fraudulent  stamps  to  the  defendant,  or  to  the  house  of  which  the  de- 
fendant was  a  partner,  and  that  said  defendant  personally  knew  of  their  receipt 
under  such  false  labels  and  stamps,  and  concealed  or  aided  in  concealing  such 
facts,  to  defraud  the  government,  and  for  the  purpose  of  enabling  the  said 
Pvogers  to  defraud  the  government,  out  of  the  legal  tax  thereon  and  share  the 
proceeds  with  him, — you  might  be  at  liberty  to  infer  from  these  facts  that  the 
parties  acting  for  the  common  purpose  were  all  guilty  of  conspiracy'. 

§  202.  It  is  not  necessary  to  show  that  each  of  the  parties  to  a  conspiracy  knew 
the  exact  pari  the  other  was  to  perform. 
It  would  not,  in  such  a  case,  be  necessarj''  to  show  that  the  parties  had  any 
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previous  acquaintance,  or,  with  the  exception  of  Rogers,  knew  of  the  exict 
part  the  other  was  to  perform.  In  such  a  case,  each  might  be  considered  a 
co-conspirator  with  Rogers,  and  being  so,  would  be  responsible  for  his  acts  in 
carrying  out  the  illegal  purposes.  And  if  you  should  find  such  acts  to  have 
been  done  in  the  carrying  out  of  such  illegal  purpose,  and  that  the  illegal  pur- 
pose was  common  to  all,  you  would  be  authorized  to  find  that  the  conspiracy 
was  established  as  to  all.  If  they  knew  the  intention  of  Rogers,  in  procuring 
them  to  do  such  acts,  to  be  to  defraud  the  government,  and  that  their  acts  re- 
spectively aided  and  assisted  him  to  carry  into  eff^ect  such  illegal  purpose,  and 
that  they  did  the  several  acts  to  them  assigned,  on  purpose  to  enable  Rogers  to 
successfully  carry  out  his  illegal  designs,  it  would  be  a  conspiracy  as  to  all  of 
such  parties,  if  their  overt  acts  are  satisfactorily  proven. 

§  203.   Conviction  of  one  xohcre  the  conspiracy  is  proved. 

In  determining  the  question  of  conspiracy,  Rogers  may  be  reckoned  as  one, 
so  that  if  either  of  the  others  conspired  with  him  to  do  the  acts  alleged  in  the 
indictment,  although  you  might  find  that  the  other  defendants  did  not  conspire 
with  them,  you  might  find  that  one  guilt}'^  under  this  indictment,  provided  the 
overt  act  to  eflFect  it  is  satisfactorily  proven.     (Verdict,  guilt3\) 

\  MOTION   FOB  NEW  TRIAL   AND   IN    ARREST   OP  JUDGMENT. 

Opinion  by  Hopkins,  J. 

The  defendants  having  been  convicted  by  the  jury  of  the  conspiracy  charged 
against  them,  now  move  the  court  for  a  new  trial  and  in  arrest  of  judgment, 
and  have,  in  the  argument  in  support  of  the  motion,  mainly  relied  upon  the 
following  points:  1st.  That  the  court  erred  in  its  charge  as  to  what  consti- 
tuted  a  conspiracy.  2d.  That  as  the  overt  acts  set  out  and  proven  were  sev- 
erally  criminal,  and  the  parties  committing  them  were  liable  to  a  specific 
punishment,  after  such  acts  had  been  performed  the  parties  could  not  be  held 
liable  for  a  conspiracy  to  do  them;  and  3d.  That  the  verdict  is  against  evi- 
dence. 

The  first  two  are  those  mainly  relied  upon.  As  to  the  first,  after  listening 
to  the  able  and  ingenious  argument  of  the  learned  counsel,  and  after  a  careful 
and  critical  re-examination  of  my  charge  on  the  question,  I  am  thoroughly 
satisfied  that  I  correctly  instructed  the  jury  on  that  point.  The  instruction 
and  charge  on  that  question  is  supported  and  warranted  by  the  following 
authorities:  Rex  v.  Cope,  1  Strange,  144;  The  People  v.  Mather,  4  Wend., 
260^^  seq.;  Rex  v.  Parsons,  1  W.  Black.,  392;  Gardner  v,  Preston,  2  Day 
(Conn.),  205;  United  States  v.  Cole,  5  McL.,  513;  Commonwealth  v.  Warren, 
6  Mass.,  74;  Regina  v,  Murphey,  8  Carr.  &  P.,  297;  3  Greenl.  Ev.,  sec.  93;  2 
Bish.  Cr.  L.,  sec.  187. 

§  204.  The  fact  tJiat  the  several  acts  constitute  separate  criminal  offenses  does 
not  exonerate  the  parties  from  the  crime  of  conspiracy. 

The  law  upon  the  second  point  I  find  too  well  settled  and  uniform  against 
the  defendants  to  be  at  this  time  questioned.  The  fact  that  each  of  the  overt 
acts  constitutes  an  oflFense  is  no  answer  to  this  indictment  for  conspiracy. 
Upon  a  charge  of  conspiracy,  an  overt  act,  which  is  itself  criminal,  may  be 
proven,  to  show  the  existence  of  the  conspiracy  charged.  Conspiracies,  from 
their  very  nature,  are  usually  entered  into  in  secret,  and  are  consequently  diffi- 
cult to  be  established  by  direct  evidence.  It  has  been,  therefore,  universally 
held  that  they  may  be  inferred  from  circumstances.  The  common  design 
is  the  essence  of  the  charge,  and  may  be  shown  by  circumstances  and  the  acts 
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performed  by  the  different  alleged  conspirators;  and  the  fact  that  the  sovcfi..! 
acts  constitute  separate  criminal  offenses  does  not  exonerate  the  parties  from 
the  crime  of  conspiracy,  or  bar  a  prosecution  therefor.  This  is  sustained  by 
an  almosf  unbroken  chain  of  authorities,  both  in  this  country  and  England. 

§  205.  Proof  of  the  crime  committed  in  a  prosecution  for  a  conspiracy  to 
commit  a  crime. 

Id  Regina  v,  Boulton,  12  Cox  Cr.  Cas.,  pt.  3,  p.  87,  in  court  of  queen's  bench, 
before  Ch.  J.  Cockburn,  in  1871,  although  the  course  of  receiving  proof  of 
the  commission  of  the  substantial  crime  is  not  regarded  as  satisfactory,  yet  it 
is  decided  that  such  a  course  is  legal,  and  in  that  case,  it  being  a  charge  of 
conspiracy  to  commit  a  felonious  crime,  proof  of  the  commission  of  the  crime 
itself  was  allowed.  The  chief  justice  cited  and  relied  upon  the  authority  of  the 
late  Lord  Cran  worth,  in  Regina  v,  Row^land,  5  Cox  Cr.  Cas.,  497,  note.  In  that 
case  the  parties  had  been  indicted,  not  for  the  offense  they  had  committed,  but 
for  a  conspiracy  to  commit  it,  and  the  judge,  after  stating  that  it  would  have 
been  more  satisfactory  if  the  parties  had  been  indicted  for  what  they  had  done 
and  not  for  conspiracy  to  do  it,  stated  "  that  the  course  pursued  was  no  doubt 
legal,  and,  being  legal,"  he  said,  "I shall  not  now  step  out  of  the  path  of  ray 
duty  by  speculating  upon  the  policy  that  has  been  adopted  in  this  case.  It 
would  be  much  more  satisfactory  to  my  mind  if  parties  had  been  indicted  for 
that  which  they  have  directly  done,  and  not  for  having  previously  conspired  to 
^o  something,  the  having  done  which  is  proof  of  the  conspiracy.  It  never  is 
satisfactor}',  although  undoubtedly  it  is  legal."  I  have  quoted  this  language 
as  expressive  of  my  first  view  of  the  question  when  raised  during  the  trial, 
and  I  can  say  no\v,  as  I  said  then,  that  the  better  way,  in  my  judgment,  would 
have  been  to  have  indicted  all  parties  here  for  the  particular  offense  committed 
by  each,  but  under  the  law  it  seems  I  have  not  the  right  to  say  they  must  be 
so  prosecuted.  The  course  pursued  in  this  matter  by  the  government  attorney, 
in  the  language  of  those  cases,  is  '^  undoubtedly  legal,"  and  I  can,  thereforOi 
only  consider  the  case  as  it  is  presented  on  this  indictment. 

These  cases,  if  followed,  dispose  of  the  second  question  so  strenuously  pressed 
by  defendants'  connsel.  The  case  of  Commonwealth  v.  Kingsley,  5  Mass.,  106, 
laying  down  a  contrary  doctrine,  does  not  seem  to  have  been  followed  in  that 
state,  for  the  same  judge,  Parsons,  in  Commonwealth  v.  Warren,  6  Mass.,  74^ 
refused  to  arrest  a  judgment  on  a  charge  of  conspiracy,  where  the  overt  act 
was  a  felony,  and  was  completed  and  the  avails  of  the  crime  divided;  and  in 
Commonwealth  v.  Davis,  9  Mass.,  415,  it  is  held  that  acts  in  execution  of  the 
conspiracy  may  be  shown  in  aggravation.  In  the  case  of  United  States  v. 
Boyden,  1  Low.,  266  (§§  2294r-98,  infra\  being  an  indictment  under  the  same 
act  and  section  as  this,  this  question  was  raised  and  examined  upon  principle 
and  authority,  and  Judge  Lowell,  before  whom  it  was  tried,  arrived  at  the  con- 
clusion that  though  the  act  concerning  which  the  conspiracy  was  formed  was 
completed,  and  there  was  a  specific  penalty  for  doing  that  act,  still  the  govern- 
m«^nt  could  elect  under  which  to  proceed.  This  doctrine  is  also  supported  by 
People  V,  Mather,  4  Wend.,  259;  Collins  v.  Commonwealth,  3  Serg.  &  R.,  220. 
Tlie  dictum  in  the  opinion  of  Senator  Spencer,  in  Lambert  v.  People,  7  Cow., 
103, 1  do  not  think  entitled  to  much  weight,  as  the  case  there  did  not  turn  on 
any  such  question.  Indeed,  it  is  impossible  to  tell  what  principle  was  settled 
in  that  case  in  the  court  of  errors. 

On  the  other  point,  that  the  verdict  is  not  supported  by  the  evidence,  I  need 
only  say  that  if  the  jury  believed  the  testimony  of  Eogers  and  Lacher,  the 
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charge  was  most  clearly  made  out.  Assuming  their  testimony  to  be  true,  the 
fact  of  an  unlawful  conspiracy  to  defraud  the  government  out  of  the  tax  upon 
spirits  to  be  manufactured  at  Eogers'  distillery,  as  charged,  is  established 
beyond  all  controversy. 

§  206.  Place  of  trial. 

The  section  of  the  act  declaring  the  conspiracy  expressly  provides  that  the 
parties  may  be  tried  in  any  district  where  the  conspiracy  is  committed,  or  an 
overt  act  is  done  in  furtherance  of  the  illegal  purpose.  The  overt  acts  were 
performed  in  this  district,  and  the  case  is  properlj^  triable  here.  The  motion 
for  a  new  trial  and  in  arrest  of  judgment  is  overruled. 

UNITED  STATES  v.  SMITH, 
(arcuit  Court  for  Ohio:  2  Bond,  323-333.    1869.) 

Charge  by  the  Court. 

Statement  of  Facts. — This  case,  after  a  long  and  tedious  investigation,  is 
now  to  be  committed  to  the  jury  for  their  action.  It  has  been  most  stren- 
uously contested  by  counsel,  and  you  are  entitled  to  the  thanks  of  the  court  for 
the  ^patient  attention  you  have  given  to  it  during  its  progress.  It  is  the  pur- 
pose of  the  court  to  state,  as  briefly  as  possible,  the  legal  points  arising  in  the 
case  and  the  views  of  the  court  upon  them,  leaving  it  exclusively  for  the  jury 
to  pass  upon  the  facts.  The  defendants  are  on  trial  for  a  criminal  act,  specially 
set  forth  in  the  indictment,  in  which  there  are  three  distinct  counts.  The  first 
and  third  counts  are  substantially  alike  in  their  structure,  and  do  not  require  a 
separate  consideration.  The  first  count  alleges  a  conspiracy  by  the  defend- 
ants, in  concert  with  others,  entered  into  in  the  county  of  Chmnpaign^  in  tho 
southern  district  of  Ohio,  in  November,  1867,  to  defraud  the  United  States  of 
the  legal  tax  or  duty  imposed  upon  a  large  quantity  of  distilled  spirits.  The 
overt  act  of  the  conspiracy  charged  is  the  unlawful  removal  of  fifty  barrels  of 
spirits  from  the  distillery  of  one  A.  C.  Campbell,  where  it  was  manufactured, 
to  the  rectifying  establishment  of  the  defendants,  not  being  a  bonded  ware- 
house, with  a  criminal  intent.  The  third  count  varies  the  charge  by  averring 
the  unlawful  conspiracy  to  have  been  entered  into  on  March  15,  1868,  in  the 
county  of  MonUjomery^  in  said  district,  and  charges,  as  the  overt  act,  the  re- 
moval of  the  spirits  to  the  rectifying  establishment  owned  by  the  defendants 
and  other  persons.  The  second  count  alleges  a  conspiracy  for  the  fraudulent 
removal  of  fifty  barrels  of  distilled  spirits  from  the  distillery  to  the  rectifier 
by  night — that  is,  after  sunset  and  before  daylight  —  in  violation  of  the  statute 
and  with  a  criminal  intent. 

§  207.  Act  of  congress  of  March  S,  1867,  providing  for  the  punishment  of 
conspiracy  to  defraud  the  government 

The  indictment  is  framed  under  section  30  of  the  act  of  congress  of  March 
2,  1867,  which  provides  that  if  two  or  more  persons  shall  conspire  to  commit 
any  offense  against  the  United  States,  or  to  defraud  the  United  States  in  any 
manner  whatever,  and  one  or  more  of  said  parties  to  the  conspiracy  shall  do 
any  act  to  effect  the  offense,  such  person  shall  be  deemed  guilty,  and  shall  be 
liable  to  punishment.  The  jury  will  observe  that  the  statute  is  as  broad  and 
comprehensive  as  language  can  make  it.  It  includes  any  conspiracy  to  violate 
a  law  of,  or  to  defraud,  the  United  States,  in  any  manner  whatever.  But  to 
consummate  the  offense  contemplated  by  the  statute,  there  must  be,  what  the 
law  terms,  an  overt  act  done,  to  effect  the  object  of  the  unlawful  conspiracy. 
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Snch  an  overt  act,  namely,  the  unlawful  removal  of  the  spirits,  is  averred  in  all 
the  counts  in  this  indictment. 

To  justify  a  verdict  of  guilty  under  this  indictment,  there  must  be  proof 
satisfactory  to  the  jury,^r«^,  that  there  was  a  conspiracy,  to  which  the  defend- 
ants were  parties,  substantially  as  alleged ;  and  second^  that  the  overt  acts 
averred  are  proved  by  the  evidence.  And  here  it  is  proper  to  direct  the  minds 
of  the  jury  to  some  legal  propositions  submitted  by  the  counsel  for  the  de- 
fendants, and  state  the  views  of  the  court  upon  them  for  the  guidance  of  the 
jary  in  their  action  in  the  case.  I  regret  that  the  infirjn  state  of  my  health 
will  not  permii  me  to  do  this  as  fully,  or  perhaps  as  satisfactorily,  as  1  could 
desire. 

§  208.  An  indictment  charging  an  offense  to  ham  heen  committed  in  one  county 
is  sufficiently  sustnined  hy proof  of  its  commission  in  another  county  in  the  sams 
judicial  district  and  within  the  Jurisdiction  of  the  court. 

It  is  insisted,  in  the  first  place,  that  under  the  first  count  of  the  indictment, 
in  which  it  is  alleged,  inadvertently  no  doubt,  that  the  unlawful  conspiracy 
was  entered  into  in  Champaign  count}^  whereas  the  proof  shows  the  entire 
transaction  took  place  in  Montgomery  county,  there  can  be  no  conviction.  The 
claim  is,  that  in  this  particular  the  evidence  does  not  sustain  the  first  count, 
and  that  the  jury  must  return  a  verdict  of  not  guilty  on  it.  In  other  words, 
that  there  is  a  fatal  variance  between  the  first  count  and  the  evidence  offered 
to  sustain  it.  I  have  not  had  the  opportunity  of  investigating  this  point  as 
fully  as  I  could  have  desired.  From  the  reflection  I  have  bestowed  ui>on  it,  I 
cannot  concur  with  the  counsel  for  the  defense  on  the  point.  The  discrepancy 
between  the  averment  as  to  the  county  in  which  the  conspiracy  was  formed 
and  the  evidence  is  not  material.  This  court  has  jurisdiction  in  crimes  through- 
out the  territory  and  counties  included  in  the  southern  district  of  Ohio.  And 
the  general  averment  in  the  indictment,  that  the  offense  charged  was  com- 
mitted within  the  district,  without  designating  any  particular  county,  would 
have  been  sufficient  to  sustain  the  jurisdiction  of  the  court.  And  the  United 
States,  in  this  case,  is  not  bound  to  prove  that  the  offense  was  committed  in 
the  county  alleged,  and  the  allegation  may  be  rejected  as  surplusage,  as  in  that 
case  the  averment  would  be  that  the  offense  charged  was  committed  within 
the  judicial  district,  and  within  the  jurisdiction  of  the  court. 

§  209.  A  bonded  warehouse  connected  with  a  distillery  is  in  effect  a  part  of 
the  distillery  for  legal  purposes. 

It  is  also  strenuously  urged  by  defendants'  counsel,  that  there  is  a  fatal 
variance  between  the  averments  in  the  several  counts  and  the  proof,  in  this, 
that  the  removal  of  the  spirits  is  alleged  in  the  indictment  to  have  been  from 
the  distillery  of  A.  C.  Campbell,  whereas  the  proof  shows  the  removal  was 
from  the  bonded  warehouse  connected  with  the  distillery.  This  objection  is 
exceedingly  technical  in  its  character,  and  if  sustained,  the  court  would  be 
compelled  to  withdraw  the  case  from  the  consideration  of  the  jury,  and  in- 
struct them,  without  regard  to  the  merits  of  the  case,  that  they  must  return  a 
verdict  of  not  guilty.  I  am  reluctant  to  do  this  in  any  case,  unless  the  law  re- 
quires it  as  an  imperative  duty.  In  a  case  like  this,  which  has  been  so  fully 
presented  to  the  jury  on  the  facts,  and  which  has  occupied  so  much  time  in  its 
investigation,  I  prefer  submitting  it  to  them  for  their  action.  And,  in  my  view, 
the  point  submitted  does  not  require  me  to  withdraw  the  case  from  the  jury. 
While  it  is  true,  the  removal  of  the  spirits  was  directly  from  the  bonded  ware- 
house, and  not  from  the  part  of  the  building  used  as  the  distillery,  I  am  quite 
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clear  that  the  bonded  warehouse  may  be  legally  held  to  be  a  part  of  the  dis- 
tillery premises;  and  that  the  proof  sustains  substantially  the  averment  that 
the  removal  was  from  the  distillery.  The  law  in  force  at  the  time  made  it  the 
duty  of  every  distiller  to  provide  a  bonded  warehouse  in  immediate  connection 
with  the  distillery,  in  which  the  spirits,  when  manufactured,  were  to  be  de- 
posited, and  which  may  be  held  to  be  a  part  of  the  distillery.  In  point  of  fact, 
if  I  rightly  remember  the  evidence,  this  place  of  deposit  was  under  the  roof 
of,  and  a  part  of,  the  building  in  which  the  distillation  was  carried  on. 

§  210.  In  an  indictment  for  a  removal  of  spirits,  etc.^  the  governme?it  is  not 
hound  to  strict  proof  of  the  ownership  of  the  rectifying  establishment 

There  is  still  another  technical  legal  point  urged  as  a  ground  for  the  acquittal 
of  these  defendants.  It  is  insisted  the  evidence  does  not  sustain  the  averment 
in  the  indictment  as  to  the  ownership  of  the  rectifying  distillery.  The  evidence 
as  to  the  parties  interested  in  the  rectifying  seems  not  to  be  satisfactory.  I  do 
not  propose  to  refer  specially  to  it,  as  it  is  doubtless  in  the  memory  of  the  jury. 
It  may  be  well  doubted  whether  this  question  of  ownership  is  material  in  tho 
case.  The  criminal  overt  act  charged  is  the  removal  of  the  spirits  to  a  place 
other  than  a  bonded  warehouse,  and  the  proof  of  such  removal  constitutes  the 
gist  of  the  offense.  It  was  not  necessary  to  allege  in  the  indictment  the  own- 
ership of  the  rectifying  establishment;  and  such  averment  may  be  stricken  out 
as  not  a  necessary  element  of  the  offense  charged.  But,  if  I  am  correct  in  my 
understanding  of  the  averments  of  the  indictment,  the  objection  on  the  ground 
of  variance  in  proof  and  the  allegations  as  to  ownership  does  not  lie.  In  the 
first  count,  the  ownership  of  the  rectifier  is  stated  to  be  in  these  defendants 
alone,  and  in  the  third  count,  to  be  in  them  and  other  persons.  So  that  whether 
they  were  the  sole  owners,  or  whether  there  were  other  persons  interested  with 
them,  the  evidence  sustains  one  or  the  other  of  these  counts.  And  a  verdict 
may  be  returned  on  either,  according  to  the  effect  to  be  given  to  the  evidence 
by  the  jury. 

§  211.  What  is  a  conspiracy  against  the  United  States. 

If  it  shall  be  necessary  hereafter  to  consider  these  several  legal  points,  and  give 
to  them  a  fuller  examination,  the  opportunity  will  be  afforded  for  that  purpose. 
For  the  present  the  jury  will  receive  the  views  stated  by  the  court  as  the  law 
npon  these  points.  And  in  this  aspect  of  the  case,  it  will  be  the  duty  of  the 
jury  to  consider  it  on  its  merits,  with  reference  to  the  evidence  before  them. 
The  first  inquiry  for  the  jury  will  be,  whether  the  conspiracy  charged  in  the 
indictment  is  proved  to  their  satisfaction.  A  conspiracy  within  the  meaning 
of  the  statute  is,  where  two  or  more  persons  combine,  confederate,  or  agree  to 
do  any  unlawful  act,  or  to  commit  a  fraud  against  the  United  States.  And  the 
proof  of  such  conspiracy  may  be,  first,  by  direct  proof  by  witnesses  having 
positive  knowledge  of  its  existence;  or,  second,  it  may  be  legally  presumed  from 
facts  and  circumstances  leading  with  reasonable  certainty  to  that  conclusion. 
It  will  be  obvious  to  the  jury  that  it  will  rarely  happen  that  a  conspiracy  can 
be  established  by  direct  and  positive  proof.  Persons  acting  together  for  aa 
unlawful  end  pursue  their  plans  in  secrecy,  studiously  avoiding  all  means  by 
which  their  guilty  purpose  may  be  known  to  others.  In  the  present  case,  there 
is  no  direct  evidence  that  these  defendants  entered  into  a  deliberate  agreement 
between  themselves,  or  others,  to  defraud  the  United  States  of  the  tax  imposed 
on  the  spirits  in  question;  and  the  inquiry  for  the  jury  will  be,  whether  from 
all  the  facts  in  evidence  they  can  fairly  infer  there  was  such  a  conspiracy.  In 
other  words,  are  the  jury  satisfied  that  the  defendants  between  themselves,  or 
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in  combination  with  others,  were  actuated  by  a  fixed  purpose  of  comraitting  a 
fraud  upon  the  United  States,  and  whether,  in  accomplishing  that  object,  there 
was  a  oneness  of  purpose,  and  a  unity  of  action,  evidencing  their  guilty  intent 
to  effect  their  object.  This  is  an  inquiry  exclusively  for  the  jury,  as  it  involves 
merely  the  force  and  effect  to  be  given  to  the  evidence.  The  claim  of  the 
counsel  for  the  United  States  is,  that  the  proof  shows,  not  only  that  thjse  de- 
fendants had  knowledge  of  the  fraud  intended  by  the  unlawful  removal  of  the 
spirits  specified  in  the  indictment,  but  that  they  participated  and  aided  in  such 
removal.  On  th^  other  hand  the  defendants'  counsel  most  strenuoubly  contend 
there  is  nothing  in  the  evidence  which  in  any  way  implicates  them  in  the  charge 
of  a  conspiracy  to  defraud  the  government,  or  in  any  overt  act  to  elfect  the 
unlawful  purpose  of  such  a  conspiracy,  if  one  existed,  in  law  or  in  fact. 

As  remarked  before,  if  the  jury  find  the  fact  of  the  existence  of  the  con- 
spiracy charged,  they  will  inquire  whether  these  defendants  were  so  connected 
with,  or  aiding  and 'assisting  in,  the  unlawful  removal  of  the  spirits,  charged  as 
the  overt  act  of  the  conspiracy.     There  is  certainly  some  conflict  and  contra- 
diction in  the  testimony.    But  one  fact  is  beyond  controvers}',  and  is  not  denied, 
namely,  that  frauds  of  the  most  deliberate  and  repulsive  character  were  com- 
mitted in  numerous  instances  in  reference  to  the  spirits  manufactured  at  the  dis- 
tillery of  A.  C.  Campbell,  now  deceased.     One  of  the  methods  by  which  these 
frauds  were  perpetrated  was  by  the  fraudulent  removal  of  the  spirits  to  the 
rectifying  establishment  of  these  defendants,  situated  near  the  distillery.    With- 
out payment  of  the  tax,  they  passed  through  the  process  of  roctiiicalion,  and 
then  were  sent  to  market  and  sold  as  tax-paid  spirits.     And  the  fact  in  relation 
to  these  frauds,  and  which  renders  them  all  the  more  odious,  is,  that  government 
officers,  in  gross  violation  of  their  oaths,  were  participants  and  aiders  in  their 
commission.     It  will  be  for  the  jury  to  say  whether,  from  all  the  circumst-^nces 
proved,  these  defendants  are  implicated  in  the  frauds  charged.     And  it  may  be 
proper  to  remark  here,  that  though  it  is  clearly  proved  that  others  were  per- 
haps more  flagrantly  guilty  of  these  frauds  than  these  defendants,  it  is  no  justi- 
fication for  them  if  they  too  were  guilty  participants  in  them. 
§  212.  Hule  of  law  as  to  the  credibility  of  an  accomplice  as  a  loitness. 
The  jury  will  doubtless  have  noticed  that  the  government  in  this  case  has 
introduced  a  witness  —  Huffman  —  whose  testimony,  if  credible,  most  clearly 
implicates  these  defendants  in  the  frauds  charged.     This  witness,  it  is  not 
denied,  was  a  prominent  actor  in  the  frauds.     Pie  does  not  deny  his  guilty 
agency  in  them.    The  defendants'  counsel  insist  that  his  position  before  the 
JHry  as  an  accomplice  in  the  crime  charged  renders  his  testimony  utterly  worth- 
less, and  ihat  it  should  be  wholly  rejected  by  the  jury.     Without  discussing 
the  law  as  to  the  credit  due  to  an  accomplice,  I  may  briefly  state  that,  on  the 
soundest  principles  of  reason,  it  does  affect  the  credibility  of  a  witness  occupy- 
ing that  position.    And,  as  a  general  rule,  his  testimony  must  be  received  with 
great  caution,  and  unless  sustained  and  corroborated,  in  the  material  facts 
stated  by  him,  by  credible  witnesses,  his  testimony  should  be  wholly  rejected. 
It  is  also  insisted  that  the  veracity  of  this  witness  is  seriously  impeached  by 
other  witnesses,  who  positively  contradict  him  as  to  material  parts  of  his  testi- 
mony.   And  there  seems  to  be  no  doubt  as  to  the  fact  that  these  contradictions 
do  appear.    But,  without  further  notice  of  this  witness,  I  will  remark  that  it  is 
the  exclusive  province  of  the  jury  to  pass  on  the  question  of  the  credit  due  to 
witnesses,  and  to  them  in  this  case  it  is  referred. 
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§  213.  Hecapitulation  as  to  the  fads  necessai^y  to  warrant  a  conviction. 
In  conclusion,  I  may  report  to  the  jury  that  they  are  to  direct  their  inquiries : 
1.  To  the  proof-as  to  the  existence  of  the  conspiracy  charged;  and  2.  To  the 
question  of  the  guilt  of  defendants  in  effecting  the  objects  of  the  conspiracy, 
by  the  unlawful  removal  of  the  spirits  charged  as  the  overt  act.  As  to  the 
first  of  these  inquiries — the  existence  of  the  conspiracy, —  the  jury  must  be 
satisfied  of  the  fact,  having  reference  to  the  legal  principles  applicable  to  it, 
as  before  laid  down  by  the  court,  to  justify  a  verdict  of  guilty.  And  as  to  the 
other  inquiry,  the  connection  of  the  defendants  with  the  overt  acts,  the  jury 
must  be  satisfied  that  the  averments  of  the  indictment  are  substantially  sus- 
tained by  the  evidence.  As  to  dates  and  the  quantity  of  spirits  removed, 
the  government  is  not  bound  to  make  the  proof  in  exact  correspondence  with 
the  statements  in  the  indictment.  The  gist  of  the  question  is,  whether  spirits 
in  a  larger  or  less  quantity  than  is  named  in  the  indictment,  were  unlawfully 
removed,  with  the  guilty  participation  and  aid  of  the  defendants  in  the  act. 
And  I  may  here  remark  that  whatever  doubts  the  jury  may  entertain  as  to  the 
criminal  complicity  of  the  defendants,  they  can  have  none  as  to  other  parties 
not  now  on  trial.  If  they  were  before  the  jury  to  answer  for  the  crime  with 
which  these  defendants  are  charged,  there  could  not  be  a  shade  of  doubt  as  to 
the  result. 

In  my  remarks  I  have  made  no  special  reference  to  the  second  count, 
charging  a  violation  of  the  statute  in  the  removal  of  the  spirits  after  sunset 
and  before  sunrise.  I  do  not  suppose  it  is  necessary  for  the  jury  to  consider 
this  count.  If  the  defendants,  in  the  judgment  of  the  jury,  are  guilty  under 
the  first  and  third  counts,  it  is  not  material  to  inquire  as  to  the  second.  And 
if  the  jury  find  they  are  not  guilty  under  the  first  and  third  counts,  they 
would  probably  not  be  prepared  to  return  a  verdict  of  guilty  under  the  second* 
The  mere  fact  of  a  removal  of  the  spirits  at  a  time  forbidden  by  the  statute, 
in  the  absence  of  a  fraudulent  or  criminal  intent,  would  not,  in  a  criminal  prose- 
cution, be  regarded  as  a  sufficient  basis  for  a  verdict  of  guilty. 
§  21 4.  Proper  effect  of  evidence  of  good  character  of  defendant, 
I  am  requested  by  counsel  to  remind  the  jury  that  the  defendants  have  pro- 
duced very  satisfactory  evidence  of  their  previous  good  characters  for  integrity 
and  good  citizenship.  Such  proof  they  have  undoubtedly  given,  and  they  are 
entitled  to  all  the  benefits  the  law  secures  to  them  from  it.  But,  in  its  lesral 
effect,  it  cannot  be  held  to  negative  or  set  aside  clear  proof  of  guilt.  Its  chief 
value  is  in  cases  where  a  well-founded  doubt  may  exist  in  the  minds  of  a  jurj", 
from  the  evidence  adduced,  of  the  guilt  of  a  defendant  charged  with  crime.  In 
such  a  case  the  law  benignantly  holds  that  good  character  may  be  taken  into 
consideration  by  a  jury  as  affording  a  presumption  in  favor  of  the  innocence  of 
the  accused  party.     (Verdict,  guilty.) 

§215.  Conspiracj  defined.— A  conspiracy  is  an  agreement  by  two  or  more  persons  to 
commit  an  unlawful  act  or  acts.  United  States  v,  Whalan,*  7  Int.  Rev.  Rec.,  161.  See 
§§  152-155. 

g  210.  To  constitute  a  conspiracy  it  is  not  necessary  that  there  should  have  been  any 
pecuniary  consideration  for  engaging  in  the  unlawful  act,  or  a  definite  absolute  contract,  but 
the  offense  is  made  out  by  a  concert  of  action  and  intent.  United  States  v,  Allen,*  7  Int. 
Rev.  Rec,  163. 

§  217.  A  conspiracy  is  a  combination  formed  by  two  or  more  persons  to  effect  an  unlawful 
end,  said  persons  actmg  under  a  common  purpose  to  accomplisli  the  end  designed.  It  is  not 
necessary  that  there  should  be  an  actual  meeting  of  the  parties,  or  that  there  should  be  a 
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foroial  agreement  for  the  unlawful  scheme,  or  that  they  should  state  in  wonls  or  writing 
what  the  unlawful  scheme  is,  or  the  details  by  which  it  is  to  be  carried  out.  It  is  sufficient 
if  two  or  more  persons,  in  any  manner  or  through  any  contrivance,  positively  or  tacitly  come 
to  a  mutual  understanding  to  accomplish  a  common  and  unlawful  desfgn.  Every  person 
thus  oontriviDg  becomes  a  member  of  the  conspiracy,  although  the  part  he  was  to  take 
therein  was  a  subordinate  one,  or  was  to  be  executed  at  a  distance  remote  from  tlie  otluT 
conspirators.     United  States  v,  Babcock,*  3  Dill.,  585. 

§  218.  A  conspiracy  is  a  combination  of  two  or  more  persons,  by  some  concerteil  action,  to 
accomplish  some  criminal  or  unlawful  purpose.     United  States  v.  Doyle,*  6  Saw.,  612. 

g  210.  To  make  out  a  conspiracy  it  is  not  necessary  to  prove  tliat  the  defendants  came 
together  and  actually  agreed  in  terms  to  have  the  common  design,  and  to  pursue  it  by  com- 
mon means.  If  it  be  proved  that  the  defendants  pursued  by  their  acts  the  same  objects, 
often  by  the  same  means,  one  performing  one  part  and  another  another  part  of  the  same,  so 
8S  to  complete  it  with  a  view  to  the  attainment  of  the  same  object,  the  conclusion  is  that 
they  were  engaged  in  a  conspiracy  to  effect  that  object.     Ibid, 

§  220.  A  conspiracy  under  the  laws  of  the  United  States  is  formed  when  two  or  more  per- 
6ons  combine  to  accomplish  by  their  united  action  a  criminal  or  unlawful  purpose ;  and  the 
offense  is  complete  when  such  agreement  is  made,  or  such  combination  is  entered  into,  and 
one  or  more  of  the  parties  do  any  act  to  effect  the  object  of  the  conspiracy;  but  without 
such  an  act  the  offense  is  incomplete.  United  States  t;.  Nunnemacher,  7  Biss.,  Ill  (^$^723- 
732). 

§  221.  It  is  not  necessary,  in  order  to  constitute  a  conspiracy,  that  two  or  more  persons 
should  meet  together  and  enter  into  an  explicit  or  formal  agreement  for  an  unlawful  scheme, 
or  that  they  should  directly,  in  words  or  writing,  state  what  the  unlawful  scheme  is,  and  tlie 
details  of  the  plan  or  means  by  which  the  unlawful  combination  is  to  be  made  effective.  It 
is  sufficient  if  two  or  more  persons,  in  any  manner  or  through  any  contrivance,  positively  or 
tacitly  come  to  a  mutual  understanding  to  accomplish  a  common  and  unlawful  design. 
26td. 

§  222.  Without  a  corrupt  agreement  or  understanding  there  can  be  no  conspiracy.     Ihid, 

§  223.  The  gist  of  a  conspiracy  against  the  United  States  is  a  combination  between  two  or 
more  parties  to  do  an  act  which  is  an  offense  against  the  United  States,  and  some  act  of  one 
or  more  of  the  x)arties  in  pursuance  of  the  common  design.  United  States  v.  Allen,*  7  Int. 
Rev.  Rec.,  163. 

§  224.  Act  of  one  the  act  of  all. —  If  an  unlawful  act  has  been  accomplished  by  several 
persons  in  pursuance  of  a  conspiracy,  the  act  of  one  is  the  act  of  alL  But  if  there  was  no 
conspiracy,  the  act  of  each  one  is  his  individual  act.  United  States  v,  Doyle,*  6  Saw.,  612. 
See  ^  157,  165. 

§  225.  Each  member  of  a  conspiracy  is  responsible  personally  for  the  acts  of  every  mem- 
ber thereof,  done  in  furtherance  of  its  illegal  purposes,  whether  he  be  himself  present  or  not. 
United  States  v.  Butler,*  1  Hughes,  457. 

§226.  Any  person  who,  after  a  conspiracy  is  formed,  knowing  of  its  existence,  joins 
therein,  becomes  as  much  a  party  thereto,  from  time  to  time,  as  if  he  had  originally  con- 
spired.   United  States  v.  Babcock,*  3  Dill.,  586. 

§  227.  \Vhere  a  conspiracy  haa  been  formed  and  an  act  is  done  by  one  of  the  parties  in  fur- 
therance of  the  object  of  the  conspiracy,  this  constitutes  a  complete  offense  as  to  all  of  the 
members  of  the  conspiracy,  for  in  that  case  the  act  of  one  becomes  the  act  of  all.  United 
States  V.  Nunnemacher,  7  Biss.,  llUgg  723-732). 

§  228.  A  personal  pecuniary  interest  in  the  object  of  a  conspiracy  is  not  essential  to  render 
a  person  guilty  of  conspiracy,  but  the  motive  or  interest  of  a  person  charged  is  a  proper  cir- 
cumstance to  be  considered  by  a  jury  in  determining  the  question  of  the  guilt  or  innocence  of 
a  party  accused  thereof.     Ibid. 

V' 

conspirator  may  be  shown  by  circumstantial  as  well  as  by  direct  evidence.  Facts  and  cir- 
cumstances are  sufficient  proof  of  such  knowledge  if  they  show  it  beyond  a  reasonable  doubt. 
United  States  v.  Babcock,*  3  Dill.,  58S. 

§  280.  In  a  prosecution  for  a  conspiracy,  where  dispatches  have  passed  between  various 
known  conspirators  and  between  them  and  the  defendant,  so  far  as  such  dispatches  are  relied 
upon  to  prove  the  defendant's  guilt,  primary  reference  must  be  had  to  the  dispatches  to  and 
from  the  defendant,  and  more  especially  to  dispatches  he  is  shown  to  have  received  or  acted 
upon.  If  the  dispatches  to  and  from  the  defendant,  in  connection  with  the  other  facts  and 
circumstances  of  the  case,  show  that  he  knew  of  the  conspiracy,  and  that  he  was  a  guilty 
participator  therein,  then  the  dispatches  of  his  fellow  conspirators  among  themselves  or  to 
others,  sent  for  the  purpose  of  promoting  the  conspiracy,  become  evidence  against  the  defend- 
ant, but  not  otherwise.    Ibid,,  616. 
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5;§  231-241.  CRIMES  AND  CiUMINAL  PROCEDURE. 

§  231.  Proof  of  overt  act.—  In  an  indictment  for  a  conspiracy  it  is  not  necessary  to  prove 
the  tin  e  of  t  le  commission  of  the  alleged  overt  act  strictly  as  laid.  United  States  v.  Graff, 
14  Blatcli.,  391.     See  g§  165,  100,  I7ii, 

§232.  To  resist  an  ofiloer. —  Upon  the  trial  of  defendants  for  a  conspiracy  to  resist  and 
obstruct  the  marshal  of  the  United  States  in  executing  a  writ  of  execution  issued  upon  a  judg- 
ment, the  merits  of  the  controversy  in  which  the  judgment  was  rendered  cannot  be  inquired 
into.     United  States  v.  Doyle,*  6  Saw.,  612. 

§  233.  Two  persons  necessary.—  Under  the  statute  of  the  United  States  providing  that 
**if  tvfo  or  more  j>ersons  conspire  to  commit  any  offense  against  the  United  States,  and  one  or 
more  of  such  parties  do  any  act  to  effect  the  object  of  the  conspiracy,  all  the  parties  to  such 
conspiracy  shall  be  liable  to  a  penalty,"  etc.,  two  may  form  a  conspiracy,  but  there  must  bo 
at  least  two.     Ibid.    See  §  175. 

§  234.  To  intimidate  roters. —  To  sustain  a  charge  for  the  offense  created  by  section  5520 
of  the  Revised  Statutes,  punisliing  any  two  or  more  persons  who  shall  conspire  to  prevent, 
by  force,  intimidation  or  threat,  any  citizen  who  is  lawfully  entitled  to  vote,  from  giving  his 
support  or  advocacy,  in  any  legal  manner,  toward  or  in  favor  of  the  election  of  any  lawfully 
qualified  person  as  a  member  of  the  congress  of  the  United  States,  it  must  be  proved,  (1)  that 
the  pei-son  intended  to  be  prevented  was  a  citizen  of  the  United  States ;  (.2)  that  he  was  entitled 
to  vote  at  any  election  held  in  his  county  for  a  member  of  congress ;  (3)  that  the  candidate  for 
congress  whose  support  and  advocacy  were  thus  prevented  was  a  qualified  person  for  the 
office  of  a  member  of  congress;  and  (4)  that  the  defendants  Or  some  of  them  unlawfully  con- 
spired,  etc.,  as  is  forbidden  by  the  statute.  To  sustain  a  count  under  the  same  section  for 
conspiring  to  injure  a  citizen  in  his  person  or  property  on  account  of  such  advocacy  and  sup- 
port, the  same  facts  must  be  proved,  except  as  to  the  object  of  the  conspiracy.  United  States 
V.  Butler,*  1  Hughes.  457.     See  §  156. 

§  235.  To  prevent  free  exercise  of  rights.— To  sustain  an  indictment,  based  on  section  5508, 
Revised  Statutes,  prescribing  a  punishment  if  two  or  more  persons  conspire  to  injure, 
oppress,  threaten  or  intimidate  any  citizen  in  tlie  free  exercise  or  enjoyment  of  any  right  or 
privilege  secured  to  him  by  the  constitution  or  laws  of  the  United  States,  or  because  of  hav- 
ing exercised  the  same,  which  charges  a  conspiracy  to  injure,  etc.,  a  certain  person  in  the  free 
exercise  of  his  right  to  vote,  on  account  of  his  race  and  color,  it  must  be  shown  that  the 
person  intended  to  be  injured,  etc.,  was  a  citizen  and  entitled  to  vote  in  bis  county;  that  the 
defendants  or  some  of  them  conspired  to  injure,  etc.,  the  person  in  the  exercise  of  his  right 
of  voting ;  and  that  the  same  was  done  on  account  of  his  race  and  color.    Ibid, 

§  236.  It  is  not  necessary  that  the  conspiracy  under  the  above  act  should  have  been  formed 
against  the  person  alone  whom  it  was  charged  to  have  been  formed  against.  It  is  sufficient 
that  such  person  was  included  in  a  class  against  which  the  conspiracy  was  formed.  It  is  not 
necessary  that  such  person  should  have  been  mentioned  byname  in  the  agreement  or  mutual 
undei-standing  of  the  conspirators.     Ibid, 

g  237.  To  defraud  the  government.— A  conspiracy  to  defraud  the  government,  though  it 
may  be  directed  to  the  revenue  as  its  object,  is  punishable  by  the  general  law  directed  against 
all  conspiracies,  and  cannot  be  said  in  any  just  sense  to  arise  under  the  revenue  laws;  conse- 
quently it  is  not  subject  to  the  limitation  prescribed  for  offenses  against  the  revenue,  but  to 
the  general  limitation  of  three  years.     United  States  v.  Hirsch,  10  Otto,  35. 

§  238.  On  an  indictment  for  a  conspiracy  to  defraud  the  government  by  means  of  fraudu- 
lent revenue  bonds,  it  must  be  shown  that  there  was  a  criminal  intent,  or  such  an  amount  of 
carelessness  and  indifference  as  amounts  to  criminality  in  order  to  make  an  offense.  United 
Stat  s  V.  Allen,*  7  Int.  Rev.  Rec,  163.     See  gg  154,  173,  178,  25S2. 

§  239.  Where  a  conspiracy  exists  to  defraud  the  government,  any  act  by  any  conspirator  in 
furtherance  of  the  conspiracy  completes  the  offense  as  to  all.  United  States  v.  Callicott,* 
7  Int.  Rev.  Rec,  177. 

§  240.  Notwithstanding  that  an  Indian  agent,  as  such,  cannot  commit  the  crime  of  embez- 
zlement, nor  the  crime  of  conspiring  to  procure  an  embezzlement,  congress  having  failed  to 
make  embezzlement  a  crime  as  to  such  persons,  yet  an  Indian-  agent  may  be  indicted  and 
punished  for  conspiring  to  defraud  the  United  States,  under  the  act  punishing  that  offense. 
Although  the  indictment  contains  the  charge  of  conspiring  to  cause  goods  of  the  United 
States  to  be  embezzled,  yet  if,  by  leaving  out  the  word  embezzlement,  the  offense  of  conspir- 
ing to  defraud  the  United  States  is  sufficiently  charged,  the  indictment  is  good  for  that  of- 
fense.    United  States  v.  Upham,*  2  Mont.  T'y,  170. 

§  241.  Under  the  act  of  congress  punishing  the  offense,  a  person  may  be  indicted  and  pun- 
ished for  conspiracy  to  defraud  the  United  States  by  conspiring  and  confederating  with  others 
to  fraudulently  dispose  of  the  goods  of  the  United  States,  although  he  is  the  trustee  of  such 
goods  for  the  United  States,  and  the  goods  camo  lawfully  into  his  possession,  and  he  could 
not  be  guilty  of  (dealing  them.    Ibid, 
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%  242.  In  order  to  convict  a  person  of  a  conspiracy  with  intent  to  defraud  the  government,  it 
is  necessary  to  show  that  there  was  a  combination  or  agreement  between  the  defendant  and 
some  other  person  relating  to  the  fraud;  and  an  act  which  would  aid  in  the  accomplishment 
of  the  fraudulent  pur|K>se  is  not  sufficient  to  convict  the  defendaat  of  conspiracy,  unless  it  is 
shown  that  it  was  done  in  pursuance  of  an  agreement  or  combination.  United  States  v,  Jen- 
aison,*  1  McC.,  226. 

g  243.  Under  section  5440,  Revised  Statutes,  declaring  that  "  if  two  or  more  persons  con- 
spire, either  to  commit  any  oflfense  against  the  United  States  or  to  defraud  the  United  States 
in  any  manner  or  for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty,"  etc., 
it  is  indictable  to  conspire  to  commit  a  trespass  against  private  persons  or  private  property 
where  such  is  a  violation  of  the  criminal  laws  of  the  United  States.  Tlie  crime  conspired 
need  not  be  a  fraud  against  the  United  States  or  tend  to  obstruct  the  operations  of.  the  gov- 
ernment A  conspiracy  to  plunder  a  wrecked  vessel,  within  the  maritime  jurisdiction  of  the 
United  States,  is  therefore  indictable  under  this  section.  United  States  t\  Sanche,  7  Fed.  R., 
715(^2308,2309). 

§  244.  The  act  of  March  2,  1867,  now  substantially  embodied  in  section  5440,  Revised  Stat- 
utes, punishing  conspiracies  against  the  United  States,  applies  to  conspiracies  to  defraud  the 
United  States  by  presenting  false  claims  in  the  court  of  claims,  and  supporting  them  by 
fraudulent  testimony,  as  well  as  conspiracies  against  the  revenue.  United  States  v.  Dennee,* 
3  Woods,  47. 

§  245.  A  prosecution  for  conspiring  to  present  and  prosecute  a  false  claim  for  moneys  re- 
ceived by  the  United  States  from  the  sale  of  cotton  is  a  case  arising  under  the  internal  rev- 
enue laws,  and  is  only  barred  by  the  five  years*  statute  of  limitations.    Ibid. 

§  246.  New  parties  added.—  The  identity  of  a  conspiracy  is  not  [necessarily  destroyed  by 
the  connection,  at  a  subsequent  period,  of  new  or  additional  parties  thereto,  but  it  may  con- 
tinue to  exist  as  the  same  conspiracy.  United  States  v.  Nunnemacher,  7  Biss.,  Ill  (§§  723- 
732). 
§  247.  Proof. —  It  is  competent  to  prove  an  alleged  conspiracy  by  circumstances.  Ibid, 
§  248.  Qailty  eonnectlon  with  a  conspiracy  may  be  established  by  showing  association 
by  the  person  accused  with  others  in  and  for  the  purpose  of  the  prosecution  of  the  illegal 
object.  Each  party  must  be  actuated  by  an  intent  to  promote  the  common  design,  but  each 
may  perform  separate  and  distinct  acts  in  forwarding  the  design.  There  must  be  intentional 
participation  in  the  transaction  with  a  view  to  the  furtherance  of  the  common  design  and 
purpose,  though  the  participation  need  not  be  active,  and  may  be  subordinate.  Ibid,  See 
gl67. 

g  249.  Overt  act.—  The  offense  of  conspiracy  is  completed  when  the  unlawful  combination 
is  formed,  though  no  act  was  done  towards  carrying  the  main  design  into  effect.  United 
States  V,  Martin,  4  Cliff.,  156  (g§  2299-2304).     See  g§  165,  166,  176. 

§  250.  Merger. —  Conspiracy  to  commit  a  misdemeanor  is  not  merged  in  the  completed  ob- 
ject of  the  conspiracy.    Ibid.    See  §  144 

^  2ol.  Against  national  baiiks.—  A  person  may  be  indicted  and  punished  for  conspiring 
with  an  officer  of  a  national  bank  to  embezzle^  its  funds,  thougli  he  is  not  an  officer  or  em- 
ployee of  the  same  or  any  other  bank.     Ibid. 

§  252.  At  eommon  law  —  Jorisdietion. —  Conspiracy  as  known  at  common  law,  not  being 
defined  by  any  act  of  congress  to  be  an  offense  against  the  United  States,  is  not  cognizable  in 
the  federal  courts;  but  by  statute,  where  a  conspiracy  exists  to  commit  an  offense  against  the 
United  States,  or  to  defraud  it  in  any  manner,  and  an  ace  is  done  to  effectuate  the  object  of 
the  conspiracy,  the  parties  to  such  act  are  liable  to  certain  penalties.    Ibid, 

III.    CoUNTERFEriTNG   AND   FoRGERY. 

[See  ZXVI,  4,  i-nfrti.   Also  Constitutioh  axd  Laws,  SS  496-^$00.] 

SuMMAEY—  Under  act  of  February  S5, 1862,  §  253.—  Coin  must  resemble  the  original,  §  254.— 
Coin  punched  arid  plugged^  §  255. —  Passing,  uttering  and  publishing,  §§  256,  257. 

§  268.  Section  6  of  the  act  of  February  25,  1862,  declaring  it  to  be  a  felony  *•  if  any  person 
or  persons  shall  falsely  make,  forge,  counterfeit  or  alter,  ,  ,  ,  any  note,  bond,  coupon  or 
other  security  issued  under  authority  of  this  act,  or  heretofore  issued  under  acts  to  author- 
ize the  issue  of  treasury  notes  and  bonds ;  or  shall  pass,  utter,  publish,  or  sell,  .  .  .  any 
BJch  false,  forged,  counterfeited,  or  altered  note,  bond,  coupon  or  other  security,"  etc.,  is  not 
void  for  repugnancy.  The  objection  that  if  the  note  which  the  person  is  charged  with  pass- 
ing was,  in  the  language  of  the  statute,  •*  issued  under  the  authority  of  this  act,  or  hereto- 
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ioTO  issued  under  acts  to  authorize  the  issue  of  treasury  notes  or  bonds,"  it  must  bo  a  genuine 
not«,  and  if  not  issued  under  the  authority  of  some  of  these  acts,  the  passing  of  the  note  is 
not  made  an  offense  by  the  law,  is  not  sound.  We  often  speak  of  "  false  diamonds,*'  or 
''  forged  bank-notes,'*  and  the  language  is  open  to  the  same  objection.  United  States  v.  How-* 
ell,  §  258. 

§  254.  The  oflfense  of  counterfeiting  consists  in  the  making  of  coins  so  resembling  the  gen- 
uine that  they  might  deceive  persons  using  ordinary  caution,  and  a  conviction  cannot  bo 
had  for  uttering  pieces  of  metal  which  are  not  in  the  likeness  or  similitude  of  genuine  coins. 
So  a  conviction  for  passing  certain  pieces  of  metal,  apparently  gold,  octagonal  in  form,  on 
one  side  of  which  was  the  device  of  an  Indian,  and  on  the  other  the  inscription  **  ^  dollar, 
Cal.,"  cannot  be  sustained  under  the  laws  of  the  United  States  relating  to  counterfeiting. 
United  States  r.  Bogart,  §§  259-261.     See  §  295. 

-  i$  255.  When  a  coin  is  duly  issued  from  the  mint  and  a  hole  is  made  in  it  so  that  a  i)ortion  of 
the  metal  is  abstracted,  and  the  hole  is  plugged  with  a  base  metal,  this  is  counterfeiting ;  but 
if  the  hole  is  made  with  a  sharp  instrument  and  none  of  the  metal  is  abstracted,  but  is 
crowded  aside,  it  is  not  counterfeiting,  though  the  coin  is  rendered  misshaped.  United  States 
V,  Lissner,  §  262. 

§  266.  An  indictment  for  **  passing,  uttering  and  publishing  "  counterfeit  currency  is  sus- 
tained under  a  statute  which  punishes  the  uttering,  passing,  publishing  or  selling  of  such 
notes,  but  omits  the  words  "as  true,'*  or,their  equivalent,  by  proof  of  the  sale  of  such  notes 
with  intent  that  they  be  used  to  defraud.  The  words  "  uttering"  and  "passing"  do  not  im- 
port that  the  notes  are  to  be  transferred  as  genuine,  but  include  such  a  sale.  United  States  v. 
Nelson,  §§  263-265. 

§  257.  Under  an  indictment  for  "passing,  uttering  and  publishing  "  counterfeit  currency,  a 
conviction  will  be  sustained  by  proof  of  the  selling  of  such  money  with  intent  that  it  be 
passed  as  genuine,  though  another  statute  in  teims  prohibits  and  punishes  the  sale  of  it  IhidL 

[Notes.—  See  §§  26&-307.] 

UNITED  STATES  v.  HOWELL.  . 
(11  Wallace,  432-438.     1870.) 

Certificate  of  Division  from  U.  S.  Circuit  Court,  District  of  California. 

Statement  of  Facts. —  Howell  was  indicted  for  passing  counterfeit  treasury 
notes  under  the  act  of  February  25,  1862. 

Opinion  by  Mb.  Justice  Miller. 

The  judges  of  the  circuit  have  certified  to  this  court  five  questions  arising  on 
the  indictment.  The  first  question  is,  whether  the  second  count  of  the  indict- 
ment is  bad  as  being  in  itself  repugnant,  and  the  four  other  questions  relate  to 
a  similar  repugnancy  in  the  statute  under  which  the  indictment  is  framed.  As 
the  count  to  which  the  first  question  refers  pursues  the  language  of  the  statute, 
all  the  questions  resolve  themselves  into  the  single  one  of  whether  the  act,  so  far 
as  it  relates  to  altering  and  publishing  forged  or  counterfeit  notes  of  the  United 
States,  is  itself  void  for  repugnancy.  The  objection  is,  that  if  the  note  which 
the  party  is  charged  with  passing  was,  in  the  language  of  the  statute,  "  issued 
under  the  authority  of  this  act,  or  heretofore  issued  under  acts  to  authorize 
the  issue  of  treasury  notes  or  bonds,"  it  must  necessarily  be  a  valid  or  genuine 
note,  and  if  it  was  not  issued  under  the  authority  of  some  of  these  acts,  the 
passing  of  the  note  is  not  made  an  offense  by  the  law. 

§  268.  It  is  competent  for  a  statute  to  describe  an  offense  as  passing  counter- 
feit notes  ^^  issued  under  the  authority  of  this  act^^^  and  an  indictment  f rained 
in  like  language  is  good. 

There  is  some  degree  of  plausibility  in  this  hypercriticism  at  first  blush, 
which,  if  it  were  sound,  would  make  the  act  void  for  want  of  any  meaning, 
a  result  which  one  of  the  first  canons  of  construction  teaches  us  to  avoid  if 
possible,  and  which  is  ao  war  with  the  common  sense,  which  assures  us  that  the 
purpose  of  the  act  was  to  punish  the  making  of  counterfeits  of  the  notes  and 
bonds  described  in  the  statute.    Nor  is  the  criticism  philologically  just.    Th^ 
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offense  is  described  as  the  passing  of  false,  foro^ed  or  counterfeited  notes  or  bonds 
issued  under  the  authority  of  the  statute.  We  are  to  give  due  weight  to  all  the 
words  employed  in  describing  the  instrument,  and  cannot  reject  the  words  falsr. 
prged  diiid  counterfeited^  if  it  is  possible  to  adopt  any  reasonable  construction 
which  will  permit  them  to  stand.  This  is  done  by  mentally  supplying  the 
ellipsis  which  is  in  general  use  in  conversation  or  in  writing  in  similar  cases. 
We  speak,  for  instance,  of  "false  diamonds."  According  to  the  criticism  we 
are  considering  this  phrase  has  no  meaning,  because  if  the  stones  spoken  of 
are  diamonds  they  cannot  be  false,  and  if  they  are  false  they  cannot  be  dia- 
monds. But  any  one  understands  the  meaning  to  be  ft\lse  stones  which  purport 
to  be  diamonds,  or  false  similitude  of  diamonds.  So  we  speak  of  a  bank  note. 
Now  if  the  paper  spoken  of  is  a  forgery  it  is  not  a  bank  note,  which  means  an 
obligation  of  some  bank  to  pay  money.  But  here  also  the  mind  supplies  the 
ellipsis  which  good  usage  allows,  and  understands  that  what  is  meant  is  a 
forged  paper  in  the  similitude  of  a  bank  note,  or  which  on  its  face  appears  to 
be  such  a  note.  And  in  a  similar  manner  we  si>eak  of  a  forged  will.  If  the 
argument  of  defendant's  counsel  is  sound  there  can  be  no  such  thing  as  a 
forged  will,  receipt,  note  or  bond,  because  if  forged  they  are  void  and  there- 
fore not  notes,  wills,  bonds,  etc.  In  fact  the  phrase  "void  will"  or  "void 
note,"  is,  according  to  this  argument,  a  solecism,  because  the  instrument  cannot 
be  at  once  the  will  or  note  of  the  party  and  be  void. 

The  use  of  the  words  false,  forged  and  counterfeit,  in  the  statute,  imply, 
therefore,  when  applied  to  an}''  of  the  obligations  of  government  mentioned, 
that  it  purports  to  be  such  an  instrument,  but  is  not  genuine  or  valid.  And  so 
are  the  authorities.  See  2  Buss,  on  Crimes,  801;  East's  PI.  Cr.,  950.  It  is 
conceded  that  if  the  statute  had,  in  describing  the  offenses,  called  the  instru- 
ment uttered  a  note,  ^?«?7?<?r^i7?y  to  be  issued  under  the  authority  of  tlie  stat- 
ute, the  difficulty  would  have  been  removed.  In  the  case  of  Bex  v.  Birch  and 
Martin,  the  indictment  charged  them  "  with  publishing,  as  true,  a  false,  forged 
and  counterfeited  paper  writing,  purporting  to  be  the  last  w^ill  of  Sir  Andrew 
Chachvick."  It  was  objected  that  the  indictment  was  bad,  because  "it  should 
Lave  been  said  that  they  forged  a  certain  will,"  which  was  the  language  of  the 
statute,  and  not  a  paper  writing  purporting  to  be  a  will.  "  But,"  says  Mr. 
East,  who,  in  his  Pleas  of  the  Crown,  p.  950,  makes  a  full  report  of  the  case, 
'•a  variety  of  precedents  were  found,  so  l-hat  the  judges  held  it  to  be  good." 
Bat  it  is  apparent,  from  the  exception  taken,  and  from  the  language  of  East 
and  of  Eussell,  that  the  usual  mode  of  charging  the  offense  was  to  say  that 
the  prisoner  had  forged  the  will  or  other  paper,  and  that  eitlier  form  is  good. 

The  case  of  United  States  v.  Cantrell  is  relied  on  as  holding  an  opposite  doc- 
trine to  that  we  have  here  presented.  That  case  was  submitted  without  argu- 
ment, and  the  report  says  that  the  opinion  of  the  court  was  that  the  judgment 
should  be  arrested  for  the  reasons  assigned  in  the  record.  These  reasons  are 
that  the  indictment  was  repugnant,  because  it  charged  the  prisoners  with 
having  published  as  true  "a  certain  false,  forged  and  counterfeited  paper,  pur- 
pfjrtwg  to  be  a  bank  bill  of  the  United  States  for  $10,  signed  by  Thomas  Wil- 
ling, president,  and  G.  Simpson,  cashier."  And  because  the  statute  relating  to 
the  charge  set  forth  in  the  indictment  is  inconsistent,  repugnant  and  void.  In 
this  statement,  the  words  signed  and  purporting  are  italicized,  and  the  court 
may  have  held  the  indictment  bad  because  the  former  word  was  used,  thus 
sustaining  the  objection  made  in  Bex  v.  Birch  and  Martin.  Or  it  may  have 
held  that  the  language  of  the  indictment  amounted  to  an  avei  meat  that  the 
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bill  charged  to  be  forged  was  signed  in  fact  by  the  president  and  cashier  of 
the  bank,  in  which  case  it  could  not  have  been  a  forger3^  Or  it  may  possibly 
have  thought  that  under  the  peculiar  language  of  that  statute,  which  differs 
materially  from  the  one  under  consideration,  they  were  bound  to  hold  it  void 
for  repugnanc3\  However  that  may  be,  we  do  not  consider  the  case,  as  it  is 
reported,  an  authority  for  holding  the  statute  void  which  we  are  called  on  to 
construe. 

To  the  first  and  third  questions,  and  the  first  branch  of  the  second,  we  an- 
swer, No.  To  the  fourth  and  fifth,  and  the  second  branch  of  the  second,  we 
answer,  Yes. 

UNITED  STATES  v.  BOGART. 

District  Court  for  New  York:  9  Benedict,  814-317.     1878.) 

§  359.  T/ie  passing  of  pieces  of  metal,  apparently/  gold^  octagon  in  form,  on 
one  side  a  device  of  an  'Indian,  and  on  the  other  the  inscription  ^^i  dollar,  Cal.,'*^ 
is  not  a  crnme  under  section  Slfil. 

Opinion  by  Wallace,  J. 

This  case  presents  the  question,  whether  a  conviction  can  be  sustained,  under 
section  5461  of  the  Revised  Statutes  cf  the  United  States,  where  the  defendant 
passed  certain  pieces  of  metal,  apparently  gold,  octagon  in  form,  on  one  side  of 
which  was  the  device  of  an  Indian,  and  on  the  other  the  inscription  ^'J  dollar, 
Gal." 

The  section  under  which  the  indictment  is  found  was  originally  in  an  act  passed 
June  8,  1864,  and  entitled  "An  act  to  punish  and  prevent  the  counterfeiting  of 
coin  of  the  United  States,"  and  read  as  follows:  "Every  person  who,  except 
as  authorized  by  law,  makes  or  causes  to  be  made,  or  utters  or  passes,  or 
attempts  to  utter  or  pass,  any  coins  of  gold  or  silver  or  other  metal,  or  alloys 
of  metals,  intended  for  the  use  and  purpose  of  current  money,  whether  in  the 
resemblance  of  coins  of  the  United  States  or  of  foreign  countries,  or  of  original 
design,  shall  be  punished  by  a  fine  of  not  more  than  $3,000,  or  by  imprison- 
ment not  more  than  five  years,  or  both."  On  first  impression,  this  language 
seems  sufliciently  comprehensive  to  cover  the  present  case;  but,  giving  it  that 
strict  construction  which  is  always  to  be  applied  to  penal  statutes,  my  conclu- 
sion is  that  the  language  is  satisfied  by  a  much  narrower  application. 

(1)  The  pieces  of  metal  passed  by  the  defendant  do  not  purport  to  be  coins, 
in  the  legal  definition  of  the  word,  but  are  tokens.  (2)  If  it  should  be  held 
that  the  section  makes  it  a  crime  to  make  or  utter  any  |)ieces  of  metal,  with  the 
intent  that  the  pieces  shall  servo  as  a  substitute  for  money,  an  oflfense  is  created 
which  is  new  and  foreign  to  the  law  of  counterfeiting. 

§  260.  A  counterfeit  coin  is  one  in  imitation  of  the  genuine, 

A  coin  is  a  piece  of  metal  stamped  and  made  legally  current  as  money.  A 
counterfeit  coin  is  one  in  imitation  of  the  genuine.  The  coins  known  to  the 
law  are  those  authorized  to  be  issued  from  the  mints  of  the  United  States,  and' 
those  of  foreign  countries  current  here.  The  pieces  in  question  are  not  in  imi- 
tation of  our  own  coin  or  of  any  foreign  coin.  They  are  calculated  to  impose 
upon  the  ignorant  or  unwary,  and,  if  this  purpose  is  effected,  the  utterer  ma}' 
be  guilty  of  false  pretenses.  If  they  were  passed  upon  the  sole  representation 
that  they  were  issued  by  the  state  of  California,  it  is  doubtful  if  a  conviction 
for  false  pretenses  could  be  had,  because  every  person  is  bound  to  know^  that  the 
state  of  California  cannot  issue  coins.     If,  instead  of  the  pieces  in  question,  the 
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defendant  had  pieces  purporting  to  bear  the  stamp  of  Plato's  republic,  he  would 
have  been  equally  as  guilty  of  a  criminal  offense  as  he  now  is. 

§  261.  A  conviction  cannot  he  had  for  uttering  pieces  of  metal  which  are  not 
in  the  likeness  or  similitude  of  genuine  coins. 

One  of  the  rules  applicable  to  the  offense  of  counterfeiting  is,  that  the  resem- 
blance of  the  spurious  to  the  genuine  coin  must  be  such  as  that  it  might  deceive 
a  person  using  ordinary  caution,  and  a  conviction  cannot  be  had  for  uttering 
pieces  of  metal  which  are  not  in  the  likeness  or  similitude  of  genuine  coins.  It 
is  not  to  be  presumed  that  congress  overlooked  these  familiar  rules,  when  legis- 
lating "to  punish  and  prevent  the  counterfeiting  of  coin;*'  and  the  title  of  the 
act  is  inconsistent  with  the  idea  that  an  offense  radically  differing  from  that  of 
ounterfeiting  was  the  subject  of  legislative  consideration.  Full  effect  can  be 
given  to  the  language  used  without  indulging  in  such  a  conclusion;  and  that 
is,  by  limiting  it  to  meet  cases  which  frequently  occurred,  where  persons  mak- 
ing or  uttering  coins  which  purported  to  be  in  imitation  or  similitude  of  current 
money  of  the  country  could  not  be  convicted  because  the  designs  or  devices 
were  not  those  which  the  law  prescribes  as  the  devices  or  legends  which  sliall 
be  stamped  upon  the  coin  issuci]  from  the  mints  of  the  United  States.  These 
devices  or  legends  are  made  by  statute  the  authentic  evidence  of  the  genuine- 
ness of  the  coins.  Where  different  ones  were  substituted,  the  utterer  often 
escaped  because  the  spurious  coin  was  such  that  it  ought  not  to  have  deceived, 
and,  theoretically,  could  not  have  deceived,  a  person  using  ordinary  prudence. 
The  act  in  question  remedies  this  difficulty,  and,  if  the  spurious  piece  purports 
to  be  coin  of  the  United  States,  or  of  foreign  countries,  it  is  one  within  the 
statute,  although  the  devices  with  which  it  is  impressed  are  so  far  from  a  simil- 
itude to  the  genuine  as  to  be  of  original  design. 

This  conclusion  is  in  harmony  with  the  language  employed,  and  is  consistent 
with  the  nature  of  the  offense  which  was  the  subject  of  legislation.  It  is  also 
sustained  by  the  several  other  acta  of  congress  in  pari  materia.  These  all 
relate  to  the  forging  of  coin  in  resembl  mce  or  simUitude  of  the  gold  or  silver 
coins  coined  or  stamped  at  the  mints  of  the  United  States,  or  of  any  foreign 
gold  or  silver  coin  which  by  law  is  current  in  the  United  States;  and  the  last 
act  of  congress  upon  the  subject,  and  one  which  was  passed  subsequent  to  the 
act  now  under  consideration,  is  one  which  makes  it  a  crime  "to  make,  issue,  or 
pass  any  coin,  token,  or  device,  in  metal  or  its  compounds,  which  may  bo 
intended  to  be  used  as  money,  for  any  one-cent,  t\vo-cent,  three-cent,  or  five- 
cent  piece  now  or  hereafter  authorized  by  law,  or  for  coin  of  equal  valuo" — 
an  act  which  was  entirely  unnecessary  if  the  one  in  question  is  to  be  construed 
as  is  now  insisted  by  the  counsel  for  the  government.  Under  the  last  act  a 
conviction  could  not  be  had  for  uttering  a  tokan  intended  to  be  used  as  money, 
for  a  four-cent  piece  or  for  a  coin  of  equal  value.  No  such  coin  is  known  to  the 
coinage  of  the  United  States,  and  because  of  this,  congress  did  not  attempt  to 
make  it  an  offense  to  utter  such  a  token.  In  view  of  this,  the  latest  exposition 
of  legislative  intent,  it  would  ba  unreasonable  to  hold  that  congress  intended, 
by  the  former  act,  to  make  it  a  crime  to  utter  a  token  which  does  not  purport 
to  be  in  imitation  or  in  substitution  of  any  coin  known  to  the  law.  For  these 
reasons  the  defendant  must  be  discharged. 
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UNITED  STATES  v.  LISSNER 
(Circuit  Court  for  Massachusetts:  12  Federal  Reporter,  840-842.     1882.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  The  defendant  was  convicted  upon  two  indictments 
charging  him  with  passing  counterfeit  silver  coins  of  the  denomination  of  quar- 
ter dollars  .and  half  dollars,  knowing  them  to  be  counterfeit.  The  coins  in 
question  had  small  holes  made  in  them,  and  these  holes  had  been  filled  with 
some  base  metal  and  passed  by  the  defendant,  with  knowledge  of  their  condi- 
tion. Some  of  the  holes  had  been  punched  with  a  sharp  instrument,  involving 
no  loss  of  silver;  others  were  made  by  drilling  out  a  part  of  the  silver,  though 
not  with  any  intention  of  using  the  silver  drilled  out.  Silver  coins  with  small 
holes  made  in  them  are  not  fully  current,  some  persons  refusing  and  others 
accepting  them.  We  understand  that  the  defendant  bought  the  coins  at  a 
slight  discount  and  passed  them  for  their  nominal  value.  lie  probably  did  not 
consider  himself  guilty  of  passing  counterfeit  money;  but  he  was  guilty  of 
doing  an  act  which  the  law  is  to  characterize.  The  point  was  a  new  one,  and  the 
learned  judge,  having  much  doubt  upon  it,  ruled,  for  the  purposes  of  the  trial, 
that  a  coin  which  had  been  regularly  coined  at  the  mint  and  afterwards 
punched  or  mutilated,  and  thereafter  restored  to  the  similitude  of  a  genuine 
coin  by  the  insertion  of  any  metal  (meaning  base  metal),  was  counterfeit.  To 
this  ruling  an  exception  was  taken. 

§  262.  Borwfj  and  filing  com^  and  adding  hase  metal. 

Silver  coins  of  the  denominations  of  quarter  dollars  and  half  dollars  are  re- 
quired to  be  made  of  a  certain  weight  and  fineness,  and  are  lawful  tender  in 
payment  of  debts  to  the  amount  of  $10  (R.  S.,  §§  3513,  35SG;  St.  June  9,  187' », 
c.  3;  21  St.,  7);  and  are  to  be  received  by  the  treasury  in  exchange  for  lawful 
money  in  sums  of  §20  or  any  multiple  thereof  (St.  June  9,  1879,  c.  12,  §  1;  21 
St.,  7).  In  the  case  of  gold  coins  the  law  is  that,  when  reduced  in  weight 
below  the  standard,  they  are  a  good  tender  at  a  proportionate  valuation.  E. 
S.,  §  3585.  We  find  no  such  provision  made  for  silver  coins.  If  such  a  coin 
has  had  an  appreciable  amoimt  of  silver  removed  from  it,  we  cannot  say  that 
it  remains  a  good  coin  for  its  original  value,  or  even  for  a  proportionate  value. 
.  If,  then,  the  hole  is  plugged  with  base  metal,  or  with  any  substance  other  than 
silver,  this  act  is  an  act  of  counterfeiting,  because  it  is  making  something 
appear  to  be  a  good  coin  for  its  apparent  value  which  was  not  so  before. 

In  the  English  case,  Reg.  v.  Hermann,  L.  R.,  4  Q.  B.  D.,  2Si:,  cited  by  the 
United  States,  a  gold  coin  had  been  filed  away  until  the  milling  was  destroyed, 
and  then  a  new  milling  had  been  made.  A  majority  of  the  court  held  that 
this  coin  was  counterfeit.  Two  able  judges  dissented,  but  one  of  them  said 
that,  if  any  base  metal  had  been  added  to  the  coin  to  make  up  the  weight,  he 
should  not  have  doubted  that  it  was  counterfeit.  If  that  case  had  been  like 
this  there  would,  we  suppose,  have  been  no  dissent.  We  do  not  doubt  that  the 
judgment  of  the  court  was  sound,  because  the  milling  was  actually  a  counter- 
feited milling.  The  fraudulent  alteration  of  a  bank  note,  to  make  it  ap|)ear  of 
more  than  its  true  value,  and  other  similar  acts  which  are  held  to  be  forgerv, 
are  analogous.  We  are  therefore  of  opinion  that  the  ruling  and  conviction 
were  proper  in  respect  to  those  coins  which  had  been  drilled  and  afterwards 
filled  up. 

On  the  other  hand,  we  do  not  consider  it  a  criminal  act,  whatever  the  intent 
may  have  been,  to  add   base  metal  to  a  good  coin,  and  we  see  no  grouiid  for 
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holding  that  a  hole  punched  through  a  coin  with  a  sharp  instrument,  crowding 
toe  silver  into  a  slightly  different  shape,  but  leaving  it  all  in  the  coin,  has  any 
effect  to  render  it  less  valuable  or  less  lawful  tender  than  before.  The  statute:* 
above  cited  are  silent  upon  this  exact  question;  but  we  think  it  clear  that  a 
silver  coin,  duly  issued  from  the  mint,  remains  of  full  value  so  long  as  it  re- 
tains all  the  appearance  of  a  coin,  and  does  besides  contain  all  its  original  weight 
and  fineness.  This  being  so,  we  cannot  regard  the  addition  of  something  to  it 
as  a  criminal  act  of  counterfeiting.  Passing  such  a  coin  works  no  injury  to 
the  person  to  whom  it  is  passed. 

The  pleadings  and  evidence  reported  do  not  enable  us  to  discriminate  between 
the  counts  which  apply  to  the  one  and  to  the  other  kind  of  alteration.  We 
must,  therefore,  order  new  trials.  Counsel  will  probably  be  able  to  arrange 
for  a  default  upon  such  count  or  counts  as  relate  to  what  we  hold  to  be  coun- 
terfeited coin.     Ycrdict  set  aside. 

UNITED  STATES  v,  NELSON. 
(District  Court,  Western  District  of  Michigan:  1  Abbott,  135-UO.     1867.) 

Opinion  by  WrrriET,  J. 

Statement  of  Facts. —  The  respondent,  Theodore  Nelson,  was  indicted  in 
May  last,  and  tried  at  the  present  October  terra  on  a  charge  of  passing^  utter- 
ing  nxiil  puhlishing  n  counterfeit  United  States  fractional  note,  with  intent  to 
defraud  the  United  States.  The  trial  consumed  ten  days,  and  resulted  in  a 
verdict  of  guilty.  At  the  coming  in  of  the  verdict,  a  motion  was  made  for  a 
ne.v  trial  on  the  ground  of  evidence  improperly  admittevl. 

The  proof  was,  that  a  person  employed  by  the  government  officials,  as  a  de- 
tective for  the  purpose,  applied  to  Nelson  for  counterfeit  money,  to  be  by  the 
detective  put  in  circulation.  Ne:^otiations  were  had  between  them,  and  re- 
s'iked  in  Nelson  selling  to  Mitchell,  the  detective,  $4-10  of  spurious  United 
Stites  notes,  for  which  he  received  in  good  money  and  a  promissory  note, 
§133. 

I  263.  Selling  counterfeit  notes  "  as  and  for  spurious.^^ 

When  the  testimony  was  offered  objection  was  made  that,  on  a  charge  for 
pimnj^  proof  of  selling  was  not  admissible.  The  objection  was  overruled,  and 
the  testimony  admitted.  It  is  this  ruling  that  forms  the  basis  of  the  motion 
for  a  new  trial.  It  is  urged  by  learned  counsel  in  behalf  of  the  respondent, 
tbat  it  is  no  offense,  under  the  act  of  June  30,  18G4,  to  xUter^pass  and  publish 
cmw\AvtQ\l  woifisas  and  for  spuinous;  that  the  offense  charged  is  committed 
only  when  the  notes  are  parsed,  uttered  or  published  a^  true;  that  the  words 
piWiy  uiier^  publish^  import  "<z«  true;^^  that  to  pass  is  io  put  into  circulation^ 
as  Worcester  defines  "pass,"  and  therefore  to  dispose  ot  false  notes  as  and 
for  spurious  is  not  passing^ — i.  e.^  is  not  putting  them  into  circulation.  It 
is  said  that  congress  has  by  another  statute,  viz.,  the  act  of  February  5,  18G7, 
created  the  offense  of  selling^  under  which  Nelson  might  and  should  have  been 
indicted ;  hence  selling  spurious  notes  is  a  distinct  offense  for  which  there  can  be 
no  conviction  under  a  charge  of  having  passed,  uttered  and  published  ;  that  the 
charge  should  have  been  for  selling. 

It  is  true  that  it  has  been  held  that  uttering  is  a  declaration  that  the  note  is 
(jood^  and  that  to  offer  it  as  genuine  is  an  uttering —  thiit  to  constitute  an  utter- 
ing there  must  be  an  mtent  to  pass  the  note  as  guj  I.  United  States  v.  Mitch- 
ell, 1  Bald.,  367,  and  cases  there  cited.     But  what  is  the  statute  under  which 
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the  indictment  is  found,  and  what  its  meaning?  The  act  of  Jane  30,  ISGJr,  de- 
lines  the  offense  to  be,  "to  utter,  pass,  publish  or  sell  counterfeit  United  States 
notes,  knowing  them  to  be  such,  with  intent  to  deceive  or  defraud."  There  is 
an  omission  of  the  words  "as  true  or  genuine,"  or  any  equivalent  words. 
Whatever  reason  may  have  existed  in  the  mind  of  the  pleader  who  drafted  the 
indictment  for  omitting  to  charge  the  respondent  with  having  sold  the  notes,  is 
not  important  to  know.  The  single  question  which  I  find  it  necessary  to  de- 
termine is,  whether,  under  the  statute  last  referred  to,  any  delivery  of  a  spuri- 
ous note  to  another  for  value,  for  the  object  or  purpose  of  beini^  passed  or  put 
into  circulation  as  and  for  money,  is  a  passing  within  the  meaning  of  the  act 
of  congress. 

Mr.  Justice  Baldwin,  in  the  case  referred  to,  says:  "The  note  is  uttered 
when  it  is  delivered  for  the  purpose  of  being  passed.  When  put  off  it  is 
passed."  In  the  case  of  State  v.  Wilkins,  17  Vt.,  151,  the  indictment  charged 
the  defendant  with  having  "uttered,  passed  and  given  in  payment  one  certain 
false,  forged  and  counterfeited  bank  note,  with  intent  to  defraud;"  and  the 
supreme  court  say :  "  It  is  objected  to  this  indictment  that  it  is  not  alleged 
that  the  bill  was  passed  as  a  true  bill."  The  court  also  remark,  the  statute  15 
Geo.  2  provided  '*  that  if  a  person  should  utter  or  tender  in  payment  any 
false  or  counterfeit  money,  knowing  the  same  to  bj  false  or  counterfeit,  he 
should  on  conviction  be  subject  to  certain  p;jnalties."  Under  this  statute,  in 
the  case  of  King  v,  Franks,  2  L^?ach  Cr.  L.,  041:,  the  indictment  charged  thj 
respondent  simply  with  uttering  a  piece  of  false  and  counterfeit  money,  and  it 
was  held  that  the  offense  was  complete,  even  though  it  was  uttered  as  bas .» 
coin.  In  that  case  the  indictment  did  not  state  the  uttering  to  have  been  i.i 
payment  as  and  for  a  piece  of  good  vioi^ey,  and  if  it  had,  the  evidence  in  tl.e 
case  would  have  rebutted  the  charge.  The  court  further  on  say,  neither  in 
the  statute  of  181S,  nor  in  the  Kevised  Statutes  of  Vermont,  is  it  made  a  pait 
of  the  description  of  the  offense  that  the  counterfeit  bill  should  have  been 
uttered,  passed  or  given  in  payment  as  and  for  a  true  bill;  and  the  court  held 
the  indictment  good. 

Again,  in  the  case  of  Hopkins  v.  Commonwealth,  3  Mete,  460,  when  the 
statutory  offense  was  having  in  possession  any  counterfeit  bank  bills,  with  in- 
tent to  pass,  knowing  the  same  to  be  counterfeit,  and  the  indictment  chargeJ 
in  the  language  of  the  statute,  the  supreme  court  of  Massachusetts  say  the 
omission  of  the  words  "«,?  iJr«^"  strengthens  the  conclusion  that  the  legisla- 
ture intended  to  prohibit  the  passing  of  counterfeit  bills  as  money,  or  to  he  used 
or  passed  as  money ^  by  any  person  at  any  rate  of  discount  or  otherwise^  whether 
as  between  him  and  the  immediate  vccoiver  t/iey  were  passed  as  true  or  not. 
And  further  on  in  the  case  the  court  say:  "The  word  'pass,'  as  used  in  the 
statute,  and  generally  as  applied  to  bank  notes,  is  technical,  and  means  to  de- 
liver them  as  money,  or  as  a  known  and  conventional  substitute  for  money." 
And  therefore  to  sustain  such  indictment, —  i.  <?.,  an  indictment  for  passin^r, — 
*M*t  must  be  proved  that  the  party  who  is  charged  passed  the  counterfeit  bill 
to  another  for  some  valuable  consideration,  or  otherwise  as  for  money  or  as  to 
he  vs'?d  for  money,  with  the  guilty  purpose  of  defrauding  the  community." 

§  '264.  A  sale  and  delivery  for  circulation  of  forged  notes  is  a  felonious  pass- 
ing within  the  act  of  congress, 

i  find  no  case  in  conflict  with  those  I  have  referred  to;  hence  the  conclusion 
at  which  I  arrived  when  the  question  arose  on  the  trial  is  riot  shaken,  but  con- 
tirmed.  The  congress  of  the  UnitoJ  States  has  detlneJ  it  an  offense  to  utter,  pass, 
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publish  or  sell  a  counterfeit  United  States  note,  with  intent  to  deceive  or  dtfriud, 
omitting  the  woixls  ''  as  trne,'^^  or  any  equivalent  words.  The  manner  of  passing, 
or  the  terms  upon  which  the  notes  are  put  off  or  disposed  of,  are  not  malerial, 
so  long  as  the  delivery  or  putting  off  of  the  false  notes  be  as  and  for  money,  in 
lieu  of  money,  pr  to  be  used  as  and  for  money,  with  intent  to  deceive  or  defraud. 
And  whether  the  receiver  knew  the  notes  were  false  or  not;  whether  he  took 
iliera  at  what  their  face  purporto:!,  or  for  one-half,  or  one-third,  or  any  other 
value,  if.  the  purpose  was  to  put  them  into  circulation  as  money,  it  is  not  only 
ixissing,  but  as  the  tendency  would  be  to  defraud  the  government,  it  must  be 
held  to  be  passing  with  intent  to  defraud  the  United  States.  A  sale  and  do- 
livery  for  circulation  of  forged  notes  is  a  felonious  passing  within  the  actof 
congress.  Pass,  utter,  publish,  and  sell,  are,  in  some  respects,  convertible  terms, 
and,  in  a  given  case,  pass  may  include  utter,  publish,  and  sell. 

§  265.  Repugnant  statutes. 

So  far  as  the  act  of  February  5,  1807,  is  repugnant  to  or  inconsistent  with 
the  act  of  June  30,  ISG-A,  it  should  be  held  to  repeal  the  latter;  but  I  am  not 
inclined  to  take  the  view  that  there  is  any  repugnancy.  I  think  a  given  case 
may  be  presented  under  either  statute,  and  this  case  is  one  of  them.  In  the 
one  case,  under  the  act  of  June  30,  1864:,  the  indictment  must  charge  the 
passing  to  have  been  with  intent  to  deceive  or  defraud;  to  prosecute  for 
the  same  act  of  passing  under  the  statute  of  February  5,  1807,  the  indictment 
must  charge  the  passing  to  have  been  with  intent  that  the  false  note  icill  he 
passed  as  true. 

In  conclusion,  I  would  remark  that  I  have,  by  letter,  referred  the  questions 
arising  underrthis  motion  to  my  learned  brother.  Justice  Swayne,  who  writes 
me  he  has  examined  the  authorities,  and  is  satisfied  that  I  decided  aright. 
Sustamed  by  the  high  authority  of  this  learned  justice  of  the  supreme  court  of 
the  United  States,  I  am  doubly  assured  that  the  judgment  which  I  pronounce 
is  no  denial  of  legal  rights  to  the  respondent.  The  motion  for  a  new  trial  is 
denied. 

§  268.  Intent.—  To  constitute  the  crime  of  counterfeiting  the  coin  of  the  United  States,  as 
defined  by  the  act  of  March  8,  1825,  it  must  be  shown  that  the  defendant  made  or  assisted  in 
making  the  spurious  coin,  with  the  fraudulent  intent  of  passing  it  as  genuine;  and  no  such 
intent  can  be  fairly  presumed,  unless  the  coin  is  of  the  character  and  in  a  condition  to  be 
used  for  purposes  of  fraud  or  imposition.  The  jury  are  the  judges  of  such  character  and 
condition.  If,  from  incompleteness  or  the  clumsiness  of  the  manufacture,  men  of  very  ordi- 
nary circumspection  and  intelligence  could  not  be  imposed  upon  by  them,  it  cannot  be  inferred 
iliat  they  were  designed  for  fraudulent  use.     United  States  v.  Burns,*  5  McL.,  23.     See  ^  67. 

§  2i>7.  The  act  of  congress  of  March  3, 1825,  punishing  the  act  of  passing  cbunterfeit  coin 
"with  intent  to  defraud  any  body  politic  or  corporate,  or  any  other  person  or  persons  whatso- 
ever," does  not  require  the  act.  in  order  to  be  punishable,  to  be  done  with  intent  to  defraud 
the  United  States  or  any  of  their  officers  acting  under  their  authority.  It  is  sufficient  that 
the  indictment  avers  the  act  to  have  been  done  with  intent  to  defraud  a  certain  person. 
Campbell  t\  United  States,*  10  Law  Rep.,  400. 

g  268.  To  sustain  an  indictment  under  the  act  of  congress  providing  a  penalty  against  any 
one  who  shall  falsely  make,  forgo  or  counterfeit  any  silver  coin  in  the  semblance  and  simili- 
tude of  any  silver  coin  of  the  United  States,  or  any  foreign  silver  coin  made  current  by  law, 
it  must  be  shown  that  the  defendant  made,  or  aided  in  making,  one  or  more  of  the  counter- 
feit coins  described  in  the  indictment,  and  that  he  made  them  with  guilty  intent  to  pass  tlieni 
as  genuine.  The  word  **  falsely  "in  the  statute  implies  that  there  must  be  a  fraudulent  or 
criminal  intent,  and  the  statute  contemplates  no  other  intent  than  that  of  passing  or  dispo.  - 
ingof  the  coin  fis  true.  If  the  defendant  made  the  counterfeit  coin  to  aid  hira  in  his  per- 
formances as  a  professor  of  magic,  and  without  intent  to  pass  them  as  true,  he  is  not  guilty. 
United  States  v.  King,*  5  McL.,  208. 

§  26X  On  an  indictment  for  counterfeiting  it  is  not  necessary  to  establish  by  positive  proof 
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that  the  notes  counterfeited  were  counterfeited  by  the  prisoner  with  intent  to  defraud,  but 
circumstantial  evidence  of  that  fact  is  sufficient  if  it  be  sufficient  to  satisfy  the  jury.  United 
States  V.  Moses,*  4  Wash.,  720. 

g  270.  Uttering:  counferrcit  coin.— One  may  be  convicted  of  uttering  and  passing  imita- 
tions of  the  coin  of  the  United  States  with  guilty  intent,  where  the  similitude  of  the  coun- 
terfeit coin  to  the  genuine  is  purposely  imperfect,  its  intended  use  being  confined  to  transactions 
in  which  deceptions  may  be  practiced  by  an  artful  exhibition  of  only  the  head  side.  In  such 
a  case  it  is  not  material  that  the  reverse  side  omits  some  of  the  words  and  devices  of  the 
genuine  coin,  and  contains  loops  like  eyes  of  shirt  studs  or  vest  buttons.  United  States  r. 
Bricker,*  3  Phil.,  420. 

g  271.  Fuiiishiueut  — Repeal  of  statute.— Section  14  of  the  act  of  April  30.  1790,  punisJi- 
ing  with  death  the  forgery  of  any  *' certificate,  indent  or  other  public  security,"  is  held  to 
have  been,  by  implication,  repealed  by  the  seventeenth  section  of  the  Crimes  Act  of  March  '3. 
lS2o,  inflicting  a  lighter  punishment  for  the  forgery  of  any  **  indent,  certificate  of  public 
stock  or  debt,  treasury  note,  or  other  public  security  of  the  United  States,"  etc.  United 
States  V.  Irwin,*  5  McL.,  178. 

§  272.  Coins  — Description.— The  act  of  March  3,  1825,  providing  in  general  terras  for  the 
crime  of  counterfeiting  the  gold  and  silver  coins  of  the  country,  and  foreiga  coins  made  cur- 
rent by  law,  without  naming  them,  the  fact  that  in  the  act  regulating  the  coinage  of  the  coun- 
try the  pieces  of  coin,  charged  in  the  indictment  to  have  been  forged,  are  designated  by 
different  names  from  those  used  in  the  indictment,  if  those  names  are  pertinent  and  of 
equivalent  meaning,  affords  no  sufficient  ground  for  arresting  the  judgment.  United  States 
r.  Burns,*  5  McL.,  23. 

jS  278.  Tlie  lessee  and  occupant  of  a  house,  who  procures  or  facilitates  its  use  by  others  for 
i;he  purpose  of  making  counterfeit  coin,  and  who,  kiTnwing  such  [persons  to  be  engaged  in 
siich  business,  promotes  the  execution  of  their  guilty  purpose  by  harboring  them  in  his  house 
while  thus  engaged,  is  guilty  of  assisting  in  making  the  coin.  United  States  v,  Tarr,*4  Phil., 
405. 

g  274.  Proof  of  existence  of  genuine  coins.—  Upon  the  trial  of  an  indictment  for  coun- 
t:»rfeiting  the  coin  of  the  United  States,  it  is  not  necessary  to  prove  that  there  are  genuine 
coins  of  which  those  mentioned  in  the  indictment  are  counterfeits.  This  is  a  fact  upon  which 
the  jury  may  act  without  evidence.     United  States  v.  Burns.*  5  McL.,  2.J. 

§275.  Repugnancy  of  statute— The  act  of  congress  of  June  27,  1798,  providing  for  the 
'  punishment  of  the  counterfeiting  of  notes  of  thcJ  United  States,  was  so  repugnant  in  its  pro- 
visions that  an  indictment  thereunder  could  not  be  sustained.  United  States  v.  Cantril,* 
4Cr.,  167. 

^276.  Presumption  as  to  place  where  off  ens  3  was  committed.— The  place  where  an  in- 
strument is  found  or  offered  in  a  forged  state  affords  prima  facie  evidence  or  a  presumption 
that  the  instrument  was  forged  there,  unless  the  presumption  be  repelled  by  some  other  fact 
in  tlie  case.     United  States  v.  Britton,*  2  Mason,  484. 

§277.  Upon  an  indictment  for  uttering  certain  forged  papei-s  in  Washington,  D.  C,  and  a 
special  verdict  that  the  defendant  uttered  the  forged  papers,  but  that  the  letter  inclosing  the 
same  was  written  in  Tennessee  and  maiUnl  there,  directed  to  the  postmaster-general  at  Wiish- 
ington,  and  was  opened  by  the  postmaster-general  there  at  a  certain  time,  the  defendant  not 
being  then  nor  ever  before  in  the  District  of  Columbia,  a  judgment  was  given  for  the  defend- 
ant.    United  States  v.  Wright,*  2  Cr.  C.  C,  296.  • 

§  278.  What  the  subject  of  forgery.— In  order  to  sustain  an  indictment  for  forgery,  it  is 
not  necessary  that  the  paper,  if  genuine,  should  be  obligatory.  If  it  is  void  upon  its  face, 
then  it  is  not  the  subject  of  forgery;  but  if  its  invalidity  is  owing  to  any  fact  not  appearing 
on  its  face,  it  is  the  subject  of  forgery.     United  States  t\  Mitchell,*  Bald.,  366. 

§  279.  The  defendant  having  been  indicted  for  uttering  a  forged  instrument  in  imitation 
of  a  draft  drawn  by  the  president  of  a  branch  of  the  Bank  of  the  United  States  on  tlie  prin- 
cipal bank,  it  was  held  tliat  the  genuine  instrument  which  was  imitated  was  not  a  bill  issued 
by  order  of  the  president,  directors  and  company  of  the  Bank  of  the  United  States,  accord- 
ing to  the  true  intent  and  meaning  of  the  eighteenth  section  of  the  act  of  April  16,  1816,  in- 
corporating the  Bank  of  the  United  States.     United  States  v.  Brewster,*  7  Pet.,  164. 

§  280.  The  counterfeiting  the  silver  coin  of  Spain,  called  a  •*  head  pistareen,*'  is  not  pun- 
ishable under  the  twentieth  section  of  the  act  of  congress  of  1825,  which  makes  it  a  felonv  to 
forge  and  counterfeit  any  coin  in  the  resemblance  and  similitude  of  any  foreign  gold  or  sil- 
ver coin,  which  by  law  now  is  or  hereafter  may  be  made  current  in  the  United  States.  This 
coin  is  not  made  current  by  law  in  the  United  States.    United  States  v.  Gardner,*  10  Pet..  618. 

g  281.  Passing  and  uttering.— The  passing  of  counterfeit  paper  is  putting  it  off,  or  giving 
it  in  payment  or  exchange.  Uttering  it  is  a  declaration  that  it  is  good,  or  an  offer  to  pass  it 
as  good.    Every  person  who  is  present  and  consenting  to  the  uttijring  or  passing,  or  in 
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any  way  aiding  or  assisting  in  doing  it,  or  doing  any  act  or  thing  in  concert  with  the  person 
who  utters  or  passes  the  pai)er  which  is  connected  with  their  common  object,  is  guilty  of  the 
offense.     United  States  v.  Mitchell,*  Bald.,  866. 

§  282.  BeliYering  coin  to  another  to  be  disposed  of.—  Under  the  act  of  Vir«:inia  of  Deceni- 
ter  19,  1T92,  whereby  the  passing  of  counterfeit  coin  *'  in  payment"  is  punishabU*  with  death, 
the  passing  of  such  coin,  knowing  it  to  be  counterfeit,  to  another,  to  be  dispossd  of  for  their 
joint  benefit,  or  for  the  sole  benefit  of  the  owner,  is  not  punishable.  United  States  v,  Venable, 
1  Cr.  C.  C,  416. 

g  2S3.  Security  for  grood  beharior.—  Upon  acquittal  of  a  charge  of  passing  counterfeit 
monej  against  the  act  of  Virginia  of  Dacember  19,  1792,  the  court  will  not  order  the  prisoners 
to  give  security  for  their  good  behavior,  it  havin;?  api>eared  that  they  had  uttered  counterfeit 
money,  but  not  **  in  payment "  of  a  debt  as  required  by  the  act.     Ibid. 

§  284.  Fictitiott!)  name. —  It  is  forgery  to  counterfeit  a  paper  in  tiie  name  of  a  ^)erson  who 
never  existed,  or  in  a  fictitious  nanus  or  on  a  bank  when  there  is  no  such  bank  as  the  paper 
purports,  or  in  an  assumed  name,  if  it  is  done  with  the  intention  to  tie  fraud,  and  the  paper 
purports  to  be  good  and  genuine.     United  States  v.  Mitchell,*  Bald.,  805. 

§  285.  Under  the  eighteenth  section  of  the  act  of  April  10,  1S16,  establishing  the  Bank  of  the 
United  States,  punishing  any  psrsou  who  shall  *'  falsely  make,  etc.,  any  bill  or  note  in  imita- 
tion of  or  purporting  to  be  a  bill  or  note  issued  by  order  of  the  president,  directors  and  com- 
pany of  said  bank,  etc. ;  or  shall  pass,  utter  or  publish,  or  attempt  to  pass,  utter  or  publish, 
a 3  true,  any  false,  etc.,  bill  or  note,  purporting  to  be  a  bill  or  note  issued  by  the  order  of  the 
president,  directors  and  company  of  the  said  bank,  etc.,  knowing  the  same  to  be  falsely  forged 
or  counterfeited,-'  it  is  immaterial  whether  the  bill  attempted  to  be  passed  be  signed  in  the 
name  of  the  real  officers  of  the  tank,  or  fictitious  persons  as  such  officers,  or  whether  it 
would,  if  genuine,  be  binding  on  the  bank.     United  States  v.  Turner,*  7  Pet.,  132. 

§  286.  The  forgery  of  a  written  request  to  lend  money  is  indictable  at  common  law. 
United  States  r.  Green,*  2  Cr.  C.  C,  520. 

g  287.  Note  of  Bank  of  United  States.--  The  forgery  of  an  indorsement  on  a  post  note  of 
the  Bank  of  the  United  States  is  not  a  counterfeiting  of  an  order  witltin  the  la\v  of  April  10, 
1816,  incorporating  the  bank.     United  States  v.  Stewart,*  4  Wash.,  226. 

^  288.  It  was  a  criminal  otfense  to  forge  or  pass  a  check  on  the  Bank  of  the  United  States, 
drawn  by  the  president  of  a  branch  bank.     United  States  t;.  Shellmire,*  Bald.,  370. 

§  289.  Falsely  altering  a  note  in  a  material  part,  with  intent  to  defraud  any  person,  is 
forgery.     United  States  v.  Wood,*  2  Cr.  C.  C,  164. 

§290t.  Possession  by  one  of  ssYeral.— Where  there  is  proven  to  have  been  a  concert  of 
action  between  several  defendants  for  effecting  the  common  object  of  passing  counterfeit 
bink  orders,  the  possession  of  such  orders  by  one  of  the  defendants  is  tlie  possession  of  all, 
and  the  fact  is  admissible  in  evidence  against  all.     United  States  v.  Hiuman,*  1  Bald.,  292. 

§  291.  Possession  of  forged  bank  notes,  with  intent  to  utter  them  as  true,  not  indictable. 
United  States  v.  Wright.*  2  Cr.  C.  C,  68. 

§  292.  Possession  of  other  eonnterfeit  papers. —  Knowledge  by  a  person  that  the  paper  he 
attempted  to  pass  was  counterfeit  may  be  inferred  from  his  having  in  his  possession,  or  the 
possession  of  an  accomplice  or  confederate,  other  counterfeit  paper  of  the  same  manufacture, 
or  of  similar  appearance,  or  that  such  paper  was  found  in  a  place  of  which  one  of  the  parties 
had  the  keys  or  control.     United  States  v.  Mitchell,*  Bald.,  360. 

§  293.  Possession  —  Proof  of  good  character.— When  a  man  is  an-ested  with  counterfeit 
money  in  his  possession,  knowing  it  to  be  counterfeit,  he  cannot  establish  his  innocence  by 
vague  hypotheses  or  theories  or  speculative  statements  in  relation  to  his  intentions  and  thi3 
manner  in  which  he  came  by  it.  But  he  may  relieve  the  charge  thus  placed  upon  him  by 
proof  of  former  character,  showing  that  he  would  not  be  likely  to  be  engaged  in  tiiat  class  of 
business,  or  that  he  obtained  the  money  in  due  course  of  business,  supposing  it  to  be  genuine. 
It  is  to  be  expected  that  every  honest  man  will  be  able  to  show  such  facts  in  regard  to  hi ) 
character  and  conduct  as  are  sufficient  to  rebut  any  evidence  of  guilty  intention.  The  absence 
of  evidence  of  such  good  character  is  to  be  taken  as  at  least  a  strong  circumstance  to  sliow 
that  the  person  accused  has  no  such  evidence  to  produce.  United  States  v,  Kenneally,*  5 
Biss.,  122. 

§  294.  Attempt  to  pass  coin. —  The  offense  of  attempting  to  pass  counterfeit  coin  is  made 
ont  when  it  is  proved  that  the  agent  of  the  accused,  employed  for  that  purpose,  attempted  to 
pass  such  coin.     United  States  r.  Morrow,*  4  Wash.,  733. 

g  295.  Besemblanee  sufficient  to  deceive.—  To  convict  of  passing  or  attempting  to  pass 

counterfeit  coin,  the  jury  must  be  satisfied  that  the  resemblance  of  the  forgt*d  coin  to  the 

genuine  is  sufficiently  strong  to  deceive  persons  exercising  ordinary  caution.    Ibid,    See  §  254. 

§  296.  Circamstantial  evidenoP.—  Where  the  defendant  was  shown  to  have  been  the  lessee 

of  a  room  which  he  occupied  in  connection  with  another  who  was  arrested  therein,  in  which 
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a  large  amount  of  spurious  coin  and  various  instruments  and  appliances  for  coining  were 
found;  and  it  was  also  proved  that  a  box  contiiiaing  pbistar  of  paris,  purchased  by  the  de- 
fendant, was  found  in  the  room,  and  that  when  arresteJ  several  pieces  of  counterfeit  coin 
were  found  on  his  person,  the  jury  were  told  that  these  were  circumstances  from  which, 
unexplained  by  testimony  of  the  defendant  relieving  him  from  the  suspicious  inferences 
otherwise  arising,  tliey  might  presuaii?  his  criminal  participation  in  making  the  spurious  coin 
found  in  his  possession.     United  States  v.  Burns,*  5  McL,,  23. 

§  297.  Where  several  persons  are  indicted  for  counterfeiting,  and  a  foundation  has  been 
laid  by  proof  of  connection  between  them,  evidenc3  may  ba  given  on  the  separate  trial  of 
each  that  imrts  of  the  apparatus  used  for  counterfeiting  were  found  in  the  possession  of 
others.     United  States  v.  Craig,*  4  Wash.,  729. 

§  298.  On  an  indictment  for  piissing  a  counterfeit  note  evidence  is  admissible  of  the  con- 
duct of  the  prisoner  at  the  time  of  the  passing  of  tlie  note  for  which  he  was  indicted;  of  his 
having  in  possession  or  passing  otlier  counterfeits  of  th^  same  or  a  diflferent  appearance;  of 
everything  he  said  or  did  at  the  time,  as  a  part  of  the  res  gcstce,  indicative  of  his  knowledge 
of  the  character  of  the  notes  he  has  about  him  or  is  passing.  Evidence  of  passing  notes  of 
tlie  same  appearance  and  manufacture  at  other  times  or  to  other  pereons  is  also  admissible  if 
their  general  resemblance  to  the  one  laid  in  the  indictment  is  such  that  a  person  who  knows 
the  one  to  be  a  counterfeit  could  not  reasonably  believe  tlie  others  were  genuine.  Bat  evi- 
dence of  passing  other  and  dissimilar  notes  at  other  times  is  inadmissible.  The  scienter  must 
be  brought  home  to  the  note  laid  in  the  indictment;  the  scienter  as  to  any  other  note,  how- 
ever clearly  proved,  is  only  a  matter  of  indifference.  United  States  r.  Roudenbush,*  Bald., 
514. 

t^  299.  Extrlnsie  circumstances.— An  indictm3nt  for  the  forg<*ry  of  an  ownei-*s  oath,  and 
other  writings  relating  to  an  importation  of  goods,  is  not  bad  because  it  does  not  aver 
the  existence  of  such  gorxls  subject  to  duty  as  are  referred  to  in  the  writifigs  alleged  to  be 
forged.     United  States  v.  Lawrence,*  13  Blatch.,  211. 

§  330.  In  determining  whether  a  writing  set  forth  in  an  indictment  is  sufficient  without 
extrinsic  averments  to  sustain  a  charge  of  forgery,  all  the  extrinsic  circumstances  tending  to 
the  fmud,  which  are  implied  from  the  writing,  shall  be  taken  to  exist.     Ibid. 

§  301.  The  forgery  of  a  military  land  warrant,  being  a  certificate  that  the  person  named 
in  it  is  entitled  to  locate  so  many  acres  of  public  lands,  is  not  witliin  the  seventeenth  section 
of  the  Crimes  Act  of  March  8,  18"25,  providing  for  the  punishment  of  the  forgery,  of  any 
"indent,  certificate  of  public  stock  or  debt,  ti*easury  note  or  other  public  security,"  etc. 
United  States  v.  Irwin.*  5  MoL.,  178. 

§302.  Section  14  of  the  act  of  April  30,  1790,  punishing  the  forgery  of  any  "  certificate, 
indent  or  other  public  security,"  includes  the  forgery  of  a  military  land  warrant.     Ibid, 

§  303.  National  currency. —  A  person  convicted  of  aiding  in  the  making  of  a  plate  to  use 
in  counterfeiting  national  currency  notes,  under  the  act  of  June  30,  1864,  moved  in  arrest  of 
judgment  that  the  eleventh  section  under  which  he  was  indicted  did  not  punish  the  counter- 
feiting of  national  currency,  and  that  the  thirte3nth  section,  wliich  provided  **  that  t!ie  words 
•obligation  or  other  security  of  the  United  States '  shall  be  held  to  include  national  currency," 
did  not  apply  to  cure  the  defect,  for  the  re:ison  that  the  phrase  **  obligation  or  security  of 
the  United  States  '*  did  not  occur  therein ;  but  the  court  held  that  as  the  phrase  did  not  occur 
anywhere  in  the  act,  it  must  be  presumed  that  the  thirteenth  section  referred  to  the  words 
used  separately  and  not  as  a  phrase,  and  that  as  the  \\ord  *'  obligation  "  occurred  in  the  elev- 
enth section,  it  included  national  currency,  and  the  judgment  could  not  be  arrested.  United 
States  V.  Rossi^ally,*  3  Ben.,  157. 

§  304.  The  offense  defined  in  section  12  of  the  act  of  June  30,  1864,  is  the  having  in  posses- 
sion genuine  plates  of  the  currency  of  the  United  States,  and  not  counterfeit  plates.  United 
States  V.  Addatto,*  6  Blatch.,  132. 

§  305.  Photographs  of  treasury  notes.—  It  is  an  offense  against  the  laws  of  the  United 
States  to  make  mmiature  photographs  of  United  States  treasury  notes,  though  they  would 
DOt  in  such  form  deceive  any  one.     Ex  parte  Holcomb,*  2  Dill.,  393. 

§  300.  Variance.— Under  the  act  of  congress  of  March  2, 1831,  called  the  penitentiary  act, 
enacting  **that  every  pei*son  duly  convicted  "  **of  having  passed,  uttered  or  published,  or 
attempted  to  pass,  utter  or  publish,  as  true,  any  such  falsely  made,  altered  or  counterfeited 
paper  writing  or  printed  paper  to  the  prejudice  of  the  right  of  any  other  person,"  etc., 
** knowing  the  same  to  be  falsely  made,"  etc.,  "  with  intent  to  defraud  such  person,"  "shall 
be  sentenced  to  suffer  imprisonment  and  labor,"  it  is  not  necessary  that  the  note  given  in  evi- 
dence should  coiTespond  in  words  and  figures  with  that  set  out  in  the  indictment.  United 
States  V.  Hall.  4  Cr.  C.  C,  229. 

§  807.  Upon  the  trial  of  «n  indictment  under  the  penitentiary  act  of  March  2,  1831,  for 
the  passing  of  a  forged  note,  which  had  been  lost  after  the  indictment  and  before  the  trial, 
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the  conrt  instructed  the  Jury  that  unless  they  should  believe  from  the  evidence  that  the  note 
IKLssedby  the  defendant  was  in  fact  false  and  counterfeit,  and  known  by  him  to  be  so,  and 
that  it  corresponded  with  that  set  out  in  the  indictment,  in  the  names  of  the  cashier  and 
president,  so  far  as  that  there  was  not  in  the  one  any  letter  added  or  omitted  which  would  vary 
the  sound  of  the'name;  and  that  the  note,  so  passed,  had  upon  its  face  the  letters  "  No/*  pre- 
fixed to  tlie  second  15,402  as  set  forth  in  the  indictment,  then  the  jury  ought  not  to  find  the 
traverser  guilty.    JbicL 

IV.  Defbaudino  the  Government. 

[Sec  §S  28r,  233  i.] 

^'308.  False  claim  for  boantj  land.— By  the  act  of  March  8,  1823,  which  provides  that  if 
any  person  **  shall  transmit  to,  or  present  at,  or  cause  to  procure  to  be  transmitted  to,  or  pre- 
sented at,  any  office  or  officer  of  the  government  of  the  United  States,  any  deed,  power  of 
attorney,  order,  certificate,  receipt,  or  other  writing,  in  support  of,  or  in  relation  to,  any  ac- 
couut  or  claim,  with  intent  to  defraud  the  United  States,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited,  every  such  person  shall  be  deemed  and  adjud;;ed  guilty  of 
felony,"  it  was  the  intention  of  congress  to  embrace  all  claims,  whether  for  land  or  money, 
and  the  act  embraces  a  claim  for  bounty  land.     United  States  v.  Wikox,*  4  BLitch.,  8S5. 

^309.  An  indictment  under  the  above  act  need  not  state  all  the  facts  necessary  to  be  estiib- 
lished  in  order  to  entitle  a  party  to  the  bounty  laud  claimed  in  the  application  alleged  to  have 
been  supported  by  false  papers.     Ibid. 

i  310.  To  an  indictment  grounded  upon  the  act  of  March  3,  1823,  and  charging  the  defend- 
ant with  transmitting  false  papers  to  the  pension  office,  in  8a[>ix»rt  of  an  a])plication  for 
bounty  land,  under  the  ninth  section  of  the  act  of  March  3,  1^.35,  a  deinura>r  u])on  the 
ground  (1)  that  the  act  could  not  be  extended  to  the  case  of  an  application  for  a  bounty  laud 
warrant;  i2j  that  the  papers  alleged  to  contain  false  statements  were  not  kucIi  as  were  enu- 
merated in  the  act,  but  were  merely  declarations  and  affidavits  subscribed  an  I  sworn  to  by 
the  signers;  (3)  that  no  offense  was  charged  to  have  been  committed  in  the  district  of  Vor- 
munt,  but  only  an  offense  in  the  District  of  Columbia,  was  overruled  by  the  court.  United 
Srates  V.  Bickford,*  4  Blatch.,  337. 

}^  811.  Under  the  act  of  March  3,  1823.  making  it  an  offense  for  any  person  to  transmit,  or 
cause  or  procure  to  be  transmitted  to  or  presented  at  any  office  of  the  United  States  any  false 
papers,  with  intent  to  defraud  the  United  States,  it  is  not  necessary  that  one  indicted  for 
transmitting  false  papers  to  the  pension  office,  in  support  of  an  application  for  bounty  land, 
should  have  actually  transmitted  the  papers.  It  is  an  offense  to  procure  such  papers  to 
enable  another  to  transmit  tliem.     Ibid. 

i  312.  Making  a  claim  against  the  government  under  Revised  Statutes,  5438,  consists  in 
asking  or  demanding  payment  from  the  government  for  services.  The  object  of  the  statute 
U  to  prohibit  and  punish  the  drawing  of  money  from  the  treasury  of  the  United  States 
without  having  rendered  legal  and  recognized  equivalents.  United  States  v.  Bittinger,*  21 
lilt.  Rev.  Rec,  342. 

^313.  The  words  "false,"  "fictitious,"  and  "fraudulent,"  as  used  in  Revised  Statutes, 
•>4*S,  have  no  special  legal  signification,  but  are  to  be  taken  as  commonly  used.  The  word 
"knowing,"  as  there  used,  means  having  a  clear  perception  of  the  falsity  of  the  claim  made. 
Ibid, 

^  314.  Where  an  officer  of  the  treasury  department  is  accused  of  fraud,  in  obtaining,  by 
drafts,  from  a  navy  agent,  public  money  placed  in  the  hands  of  the  navy  agent  as  navy 
a<;ent,  the  fraud,  if  any  has  been  committed,  is  a  fraud  upon  the  public.  United  States  v. 
Watkins.*  3  Cr.  C.  C,  441. 

§  315.  Place  of  commission  ol  ofTense.— Where  the  defendant  in  Washington,  D.  C,  in 
carrying  out  a  plan  to  defraud  the  United  States,  fraudulently  procures  money  from  the 
treasury  to  be  placed  to  his  credit  in  the  hands  of  a  navy  agent  in  New  York,  and  draws  a 
draft  on  this  fund  and  has  it  discounted  in  Washington  and  receives  the  proceeds  of  the 
draft  there,  the  offense  is  committed  in  Washington.  But  the  offense  is  not  complete  until 
ilie  draft  is  paid.     Ibid, 

g  316.  Under  sec.  5438,  R.  S.,  forbidding  and  punishing  the  making  and  prerenting  of 
fraudulent  claims  against  the  government,  or  vouchers  therefor,  an  indictment  may  be  found 
against  an  offender  in  the  district  where  the  claimswere  actually  made,  signed  and  approved, 
and  to  consummate  such  making  no  presentation  to  the  accounting  officers  of  the  govern- 
ment is  necessaiy.     Ex  parte  ShaffcMiberg,*  4  Dill.,  271. 

.5  317.  False  tokens  or  pretenses.— The  principle  which,  in  transactions  between  individu- 
uals,  requires,  in  order  to  make  fraud  indictable  as  a  public  offense,  that  it  should  be  com- 
mitted by  means  of  tokens,  or  false  pretenses,  or  forgery,  or  conspiracy,  does  not  apply  to 
direct  frauds  upon  the  public.    United  States  v.  Watkins,*  3  Cr.  C.  C,  441. 
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^  81S.  Wliere  the  defendant  is  charged  with  defrauding  the  United  States  by  drawing  a 
draft  on  a  navy  agent  and  procuring  such  agent  to  issue  a  requisition  on  the  treasury  cover- 
ing the  amount,  the  getting  the  money  out  of  the  treasury  into  the  hands  of  the  navy  agent 
is  a  necessary  link  in  the  chain  of  means  to  accomplish  the  fraud ;  and  if  that  siugle  link  is 
obtained  by  deceptive  practices  of  tlie  defendant,  those  deceptive  practices  are  as  effectual  in 
constituting  the  offense  as  if  every  other  link  in  the  chain  had  been  forged  by  tlie  like 
deception.     IbuL 

§  319.  It  may  be  a  fiaud  upon  the  United  States  for  the  fourth  auditor  of  the  treasury,  by 
false  appearances,  to  deceive  a  navy  agent  into  the  belief  that  he  had  authority  to  draw 
drafts  on  such  agent  to  be  paid  out  of  the  money  of  tlie  United  States,  so  as  to  induce  the 
navy  agent  to  pay  such  drafts,  although  the  fourth  auditor  has  no  such  authority,  and  al- 
though the  navy  agent,  in  iwyiDg  tlie  drafts,  may  act  in  his  own  wrong  and  without  actual 
authority.  If  the  fourth  auditor  has  authority  to  direct  sucli  an  appropriation,  still  he  may 
do  it  in  such  a  way  as  to  deceive  the  agent,  or  otherwise  to  use  such  deceptive  practices  in 
r.'gard  to  it,  as  to  constitute  the  drafts  a  fraud  upon  the  United  States.     Ibid, 

g  320.  False  or  forged  writings.—  Section  1  of  the  act  of  March  8,  1833,  punishing  the 
false  making,  forging,  or  alteriiig  of  any  writing,  for  the  purpose  of  obtaining  any  money  of 
the  United  States;  and  the  uttering  of  any  such  false,  forged,  or  altered  writing  with  intent 
to  defraud  the  United  States,  is  confined  to  instruments  designed  to  obtain  money  from  the 
United  Slates,  and  does  not  apply  to  the  uttering  of  a  forged  bond  required  by  the  regula- 
tions of  I  lie  secretary  of  the  treasury  established  in  pursuance  of  the  Internal  Revenue  Act 
of  June  30,  1834.     United  States  r.  Barney,*  5  Blatch.,  294. 

§121.  Under  section  5418  of  the  Revised  Statutes,  which  punishes  the  forgery  of  ''anj' 
bid,  proposal,  guaranty,  official  bond,  public  record,  affidavit,  or  other  writing,  for  the  pur- 
pose of  defrauding  the  United  States,"  the  words  '* other  writing"  include  an  owner's  oath 
required  to  be  taken  before  the  entry  of  goods  at  a  custom  house ;  also  an  importer's  entry  and 
an  importer's  bond.     United  States  v.  Lawrence,*  13  Blatch.,  211. 

^  322.  The  act  of  March  3,  1823,  providing  that  if  any  person  or  persons  shall  transmit  to, 
or  present  at,  or  cause  or  procure  to  be  transmitted  to  or  presented  at,  any  office  or  officer  of 
the  government  of  the  United  States,  any  deed,  etc.,  or  other  writing  in  support  of,  or  in  rela- 
tion to,  any  account  or  claim,  with  intent  to  defraud  the  United  States,  knowing  the  same  to 
be  false,  etc.,  every  such  person,  on  conviction,  shall  be  punished,  etc.,  does  not  require  the 
claim  or  account  to  be  in  favor  of  the  person  presenting  the  false  writing  in  support  of  it.  It 
applies  as  well  to  the  guilty  agent  of  the  person  in  whose  favor  the  claim  or  account  is  pre- 
sented.    United  States  v,  Kohnstamm,*  5  Blatch.,  222. 

§  323.  The  act  of  March  3,  1823,  punishing  the  presentation  at  any  office  of  the  United 
States  of  any  fabe  papers  in  support  of  any  claim,  with  intent  to  defraud  the  United  States, 
is  not  repealed,  as  to  offenses  already  committed,  by  the  ajt  of  March  2,  1863,  providing  for 
the  same  offense,  the  offenses  previously  committed  under  the  former  act  being  saved  \:y  the 
language  of  the  repealing  clause  of  the  latter,  saving  "all  rights  of  suit  or  prosecution, 
under  any  prior  act  of  congress,  on  account  of  the  doing  or  committing  of  any  act  heieby 
prohibited."    Ibid, 

%  324.  Section  1  of  the  act  of  March  3,  1823,  "  for  the  punishment  of  frauds  committed  on 
the  government  of  the  United  States,"  applies  only  to  instruments  altered  or  forged  for  the 
purpose  of  obtaining  moneys  from  the  United  States  or  their  officers  or  agents.  It  does  not 
apply  to  an  instrument  forged  for  the  purpose  of  obtaining  a  cession  of  land  from  the  United 
States,  or  the  confirmation  of  a  claim  to  land  alleged  to  have  been  granted  by  the  Mexican 
governraont.     United  States  v.  Reese,*  4  Saw.,  629. 

§325.  Fraud  not  sanciloued. —  Whei-e  the  defendant,  an  officer  of  the  government,  is 
charged  with  defrauding  the  United  States  by  drafts  on  a  navy  agent,  the  fact  that  the  gov- 
ernment has  since  allowed  a  credit  to  the  navy  agent  for  the  amount  of  the  drafts  does  not 
sanction  the  drafts,  nor  exculpate  the  defendant  from  the  fraud.  Nor  will  it  exculpate  him 
that  the  officers  of  the  government  have  entered  the  amounts  of  these  drafts  as  a  charge 
upon  the  defendant.     United  States  v,  Watkins,*  3  Cr.  C.  C,  441. 

§  328.  The  writing  transmitted  or  presented,  referred  to  in  that  part  of  section  8  of  the  act 
of  March  8,  1823,  punishing  any  person  who  "  shall  transmit  to  or  present  at,  or  cause  or  pro- 
cure to  be  presented  at  or  transmitted  to,  any  office  or  officer  of  the  government  of  the  United 
States,  any  deed,  ....  or  other  writing  in  support  of,  or  in  relation  to,  any  account  or 
claim,  with  intent  to  defraud  the  United  States,  knowing  the  same  to  be  false,  altered,  forge<l 
or  counterfeited,"  need  not  be  an  instrument  forged  or  counterfeited,  in  the  technical  sense 
of  the  term.  A  writing  genuine  as  to  its  execution,  but  false  as  respects  the  facts  embodied 
in  it,  is  within  the  act.  This  clause  in  the  section  provides  for  a  distinct  and  independent 
offense,  and  considerations  founded  on  the  structure  of  the  whole  section  will  not  control  tho 
language  used.    United  States  v.  Staat%  8  How.,  41  (§§  2542-44). 
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V.  Under  Election  Laws. 

[See  H  284,  2500.    Also  Cosbtitution  jlsd  Laws,  n,  2,  and  the  index  to  that  robject,  title  Suffrage] 

Summary  —  Disfranchisement  under  atate  laws,  %  ^^1.— Judges  of  election  not  liable  if  they 
act  in  gofxi  faith,  §§328,  '629.— Governor  not  an  election  officer,  §  330.— Swi^errisor  an 
election  officer,  §  331.—  Unlawful  commingling  of  spurious  ballots,  ^  S32.— Arresting  a 
deputy  marshal,  §g  333,  2Si.— Hindering  and  preventing  voters  from  freely  exercising 
their  right  to  vote,  §§  335,  B'dQ,— Averment  and  proof  as  to  the  Judges  holding  the  elec- 
tion, §  337. 

^  827.  State  statutes  disfranchising  persons  convicted  within  the  state  of  an  infamous 
crime,  deemed  by  the  laws  of  the  state  to  bo  a  felony,  do  not  include  persons  thus  convicted 
in  the  federal  courts  of  a  statutory  offense.     United  States  v.  Bamabo,  g,^  33S,  339. 

§  328.  Although  section  5515  of  the  Revised  Statutes  makes  the  naked  act  of  "  neglecting 
and  refusing  to  perform  their  duties,"  on  the  part  of  judges  of  election,  a  crime;  and  such 
judges  become  technically  guilty  of  the  offense  when  they  neglect  and  refuse  to  receive  the 
votes  of  persons  entitled  to  vote  at  the  election,  yet  the  law  disdains  to  punish  an  unlawful 
act  done  innocently,  or  ignorantly,  or  in  good  faith;  and  it  is  necessary  to  prove  that  the 
neglect  and  refusal  on  tlie  part  of  the  judges  of  the  election  were  coupled  with  some  wrong- 
ful purpose,  motive  or  intention  on  their  part.  United  St  ites  v.  Foster,  §^'  3i0-343.  See 
§  368. 

§  820,  The  fact  that  judges  of  an  election,  indicted  under  section  5515  of  the  Revised  Stat- 
utes for  refusing  and  neglecting  to  receive  the  votes  of  i>ersons  entitled  to  vote  at  the  elec- 
tion, acted  upon  the  opinion  of  the  judges  of  the  county  court  in  refusing  the  votes, 
is  evidence  of  good  faith,  but  cannot  excuse  them  for  *' neglecting  and  refusing  to  perform 
their  duty  "  with  wrongful  intent.    Ibid.    See  §  368. 

§  330.  The  governor  of  a  state  is  not  an  election  officer,  under  section  22  of  the  act  of 
<:ongress  of  May  81,  1870  (16  Statutes  at  Large,  145),  making  it  a  crime  for  any  officer  of  any 
election  at  which  a  representative  or  delegate  in  congress  was  voted  for,  to  issup,  among  othor 
things,  any  false  or  fraudulent  certificate  of  the  result  of  such  election.  United  States  i\ 
Clayton,  si^  344-348. 

§  831.  A  supervisor  of  elections  appointed  in  pursuance  of  the  act  of  congress  relating  to 
that  subject,  whose  duty  relates  to  the  registration  of  voters  as  preliminary  to  the  cxcrciso 
by  them  of  their  right  to  vote,  to  be  present  at  the  polls  during  the  time  the  votes  are  beinc;* 
cast,  to  engage  in  the  work  of  canvassing  the  ballots,  to  personally  scrutinize,  count  and  can- 
vass each  ballot  cast,  and  to  remain  with  the  inspectors  and  other  officers  of  such  election 
until  the  votes  are  canvassed  and  counted,  and  certificates  and  returns  are  wholly  completed, 
13  an  officer  of  the  election,  within  section  5515  of  the  Revised  Statutes,  punishing  **  every 
ofijcer  of  an  election**  who  neglects  or  refuses  to  perform  any  duty  in  regard  to  sucli  election 
r.quired  of  him  by  law.     United  States  v.  Fisher,  §§  349,  350. 

i;  832.  Under  section  5511  of  the  Revised  Statutes,  declaring  it  to  be  an  offense  for  any  one 
"  to  interfere  in  any  manner  with  any  officer  of  such  election  in  discharge  of  his  duty,"  an 
inlictment  which  charges  the  defendant  with  an  unlawful  commingling  of  spurious  ballots 
with  the  legal  ballots,  at  an  election  of  the  kind  referred  to  in  the  section,  and  tliat  such  un- 
lawful commingling  constituted  **  an  unlawful  interference  with  the  judges  of  the  election 
in  the  discharge  of  their  duties,"  is  sufficient.    Ibid. 

g  388.  A  deputy  marshal,  assigned  to  duty  at  a  polling  place,  aiTested  a  man  for  attempting 
to  vote  illegally.  Through  the  interference  of  a  crowd. the  prisoner  escaped,  and  the  mar- 
shal drew  a  pistol,  after  being  deprived  of  his  cane.  The  defendants,  police  officers,  then  ar- 
rested the  officer  on  the  ground  that  he  was  committing  a  breach  of  the  peace  under  the  state 
laws.  Held,  that  the  defendants  were  guilty  of  an  offense  under  the  statutes  of  the  Uuittd 
States.    United  States  v.  Conway,  §^  351-353. 

g  884.  The  question  whether  the  party  arrested  had  a  right  to  vote  or  not,  and  the  fact  of 
the  marshal's  drawing  a  pistol,  were  not  material.  The  officer  was  obstructed  in  the  dis- 
charge of  his  duty.    Ibid, 

g  385.  Proof  that,  at  an  election  for  representatives  in  congress,  the  defendant,  in  company 
with  others,  in  a  room  where  the  polls  were  opened,  made  an  attack  upon  a  line  of  voters 
waiting  for  the  opportunity  of  casting  their  ballots  for  a  member  of  congress,  and  drove 
them  from  the  room  with  violence,  under  the  pretext  that  certain  other  voters  not  in  the  Hue 
were  excluded  from  the  polls,  and  attempted  to  fasten  the  doors  against  their  readniission, 
makes  out  the  offense  defiiied  by  section  19  of  the  tci;  of  May  31,  IbTU,  punishing  any  person 
who  shall,  "  by  force,  threats,  menace,  intimidation  or  otherwise,  unlawfully  prevent  any 
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qualified  voter  from  freely  exercising  the  right  of  suflPrage."  "Unlawfully  preventing  a 
voler  from  freely  exercising  the  right  of  suffrage  "  may  be  construed  to  mean  *'  to  unlawfully 
prevent  him  from  voting,"  without  making  section  19  cover  the  same  offense  as  section  4  or 
the  same  act  defines  in  the  words  '*  preventing,  hindering  or  obstructing  a  qualified  voter 
from  voting,"  since  section  4  punished  only  the  offense  of  hindering,  preventing,  etc.,  when 
done  under  color  or  pretense  of  some  state  law,  and  the  act  was  amended  by  adding  sec- 
tion 19,  which  was  limited  to  offenses  committed  at  an  election  for  members  of  congress,  and 
included  all  preventions,  whethef  under  color  of  state  law  or  not.  United  States  r,  Souders, 
^§354-361. 

$5  336.  Under  section  19  of  the  act  of  May  31,  18T0,  punishing  any  person  who,  at  an  elec- 
tion for  representatives  in  congress,  shall,  *'by  force,  threat,  menace,  intimidation  or  other- 
wise, unlawfully  prevent  any  qualified  voter  from  freely  exercising  the  right  of  suffrage,' 
the  voter  need  not  be  absolutely  prevented  from  voting,  and  the  hindrance  need  not  continue 
during  the  whole  day.     Ibid. 

g  337.  An  indictment  under  section  19  of  the  act  of  May  31,  1870,  for  preventing  qualified 
votei's  from  voting  at  an  election  for  members  of  congress,  need  not  name  the  judges  who 
hold  the  election,  nor  is  it  necessary  at  the  trial  to  show  who  the  judges  were.  The  certificate 
of  the  result  of  the  election,  required  by  law  to  \ye  filed  by  the  judges  with  the  secretary  of 
state,  if  offered  in  evidence  by  the  government,  and  contradicts  the  oral  proof  as  to  who  the 
judges  were,  does  not  affect  the  case  of  the  governmant.  If  it  comes  from  the  proper  cus- 
tody it  is  conclusive;  and  if  not,  it  has  no  force  or  effect.     Ibid. 

[Notes.—  See  §g  362-372.] 

UNITED  STATES  v.  BARNABO. 
(Circuit  Court  for  New  York:  14  Blatchford,  74-79.     1876.) 

Opinion  by  Benedict,  J. 

Statement  of  Facts. —  The  accused  is  chirged  with  having  fraudulently 
registered  at  a  registry  of  voters  for  an  election  for  representatives  in  congress, 
he  being  at  the  time  disqualified  as  a  voter  by  reason  of  having  been  convictc<l 
of  a  felony.  The  conviction  set  forth  is  a  conviction  of  uttering  a  counter- 
feited security  of  the  United  States,  the  offense  being  created  by  section  5431 
of  the  Revised  Statutes  of  the  United  States.  A  demurrer  to  the  indictment 
presents  the  question  whether  the  laws  of  the  state  of  New  York  deprive  of 
the  right  of  suffrage  a  person  who  has  been  convicted,  in  a  court  of  the  United 
States,  of  an  offense  against  the  United  States,  of  the  character  described  in 
section  5431  of  the  United  States  Revised  Statutes. 

^  338.  The  statxUfiS  of  a  state  disfi'michhing  lyersons  convicted  of  infamoxcs 
crimes  do  not  embrace  cases  of  persons  convicted  in  federal  courts  of  offenses 
created  by  statute. 

The  question  is  new  in  this  court,  and  I  have  not  been  referred  to  any  case 
where  the  question  has  arisen  in  the  courts  of  the  state.  In  order  to  a  proper 
understanding  of  the  statutory  provisions  in  the  laws  of  the  state  of  New 
York,  bearing  upon  the  question,  mention  must  be  made  of  the  following  pro- 
visions in  those  laws.  According  to  the  provisions  of  section  25  of  the  act  of 
April  17, 1822,  no  person  was  allowecf  to  vote  who  had  been  '^convicted  of  any 
infamous  crime."  In  1823  the  second  constitution  of  the  state  took  effect,  and 
gave  authority  to  pass  laws  "excluding  from  the  right  of  suffrage  persons  who 
have  been,  or  may  be,  convicted  of  infamous  crimes."  In  1828  the  Revised 
Statutes  of  the  state  (1  R.  S.,  127,  §  3)  excluded  from  the  right  of  suffrage 
every  person  "convicted  within  this  state  of  an  infamous  crime,"  "unless  he 
shall  have  been  pardoned  by  the  executive,  and,  by  the  terras  of  such  pardon, 
restored  to  all  the  rights  of  a  citizen."  In  order  to  prevent  infractions  of  this 
law,  further  provision  was  then  made  (1  R.  S.,  135,  §  21),  that,  "if  any  person 
so  convicted  shall  vote  at  any  such  election,  unless  he  shall  have  been  pardoned 
and  restored  to  all  the  rights  of  a  citizen,  he  shall  be  deemed  guilty  of  a   mis. 
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(leraeanor/'  etc.  An  original  note  of  tho  revisers  to  chapter  6,  title  4,  article 
t  section  10,  says :  "The  act  of  1822,  section  25,  provides  that  no  person  who  has 
been  convicted  of  an  infamous  crime  shall  bi  |)erraitted  to  vote,  but  it  does  not 
l^int  out  any  mode  in  which  a  challenge  for  that  cause  shall  b3  determined. 
Parol  evidence  of  the  fact  of  conviction  ought  not  to  be  received;  nor  ought 
the  oath  of  the  person  challenged  to  be  demanded.  The  revisers  have,  there- 
fore, in  the  above  section,  required  the  production  of  the  record;  though  it  is 
ivorthy  of  consideration  whether  such  a  regulation  would  not  make  the  exclu- 
sion, to  all  practical  purposes,  a  nullity.  Pjrh:\ps  a  list  of  the  convicts  might 
be  annaally  furnished  to  the  town  clerks,  and  be  made  evidence  in  cases  of  this 
sort."  On  the  5th  of  April,  1842,  a  substitute  for  chapter  6  of  part  1  of  the 
Revised  Statutes  was  enacted,  in  which  it  was  provided  (title  1,  §  3)  that  "no 
person  who  shall  have  been  convicted  of  an  infamous  crime  deemed  by  the  laws 
of  this  state  a  felony^  Vit  any  time  previous  to  an  election,  shall  be  permitted 
to  vote  thereat,  unless  he  shall  have  b3en  panloned  before  or  after  his  term  of 
imprisonment  has  expired,  and  restored  by  pardon  to  all  the  rights  of  a  citizen."- 
This  provision  is  still  in  force,  and  the  question  in  hand  depends  upon  the  effect 
to  be  given  to  tin's  statute  of  the  state. 

§  339.  An  offense  created  by  an  act  of  congress  cannot  be  said  to  be  deemed 
'•  hy  the  laws  of  this  state  a  felony?^  The  dixfraachiHemiat  by  the  laws  of  JVeio 
York  includes  only  persons  convicted  of  infamous  crime  by  the  courts  of  that 
i^tate. 

It  will  be  noticed  that  the  language  of  the  original  act  of  1822  is  sufficiently 
broad  to  cover  all  convictions  of  any  infamous  crime,  wherever  had.  The  Re- 
vised Statutes  added,  in  express  terms,  the  limitation  that  the  conviction  must 
have  occurred  "  within  this  state,"  and,  by  implication,  the  further  limitation 
that  it  must  be  a  conviction  in  the  courts  of  the  stat?.  This  implication  ap- 
pears to  arise  out  of  the  exception  as  to  persons  *^  par^loned  by  the  exacutive, 
and,  by  the  terms  of  such  pardon,  re.Uored  to  all  the  rights  of  a  citiz?:!.''  The 
executive  of  the  state  only  can  be  refurrcd  to  here,  as  no  pardon  issued  iiy  the 
president  of  the  United  States  would,  by  its  terms,  restore  a  person  to  the 
rights  of  a  citizen  of  the  state  of  New  York.  It  would  appear,  therefore, 
proper  to  construe  the  statute  as  referring  to  those  crimes  only  that  can  be 
jvirdoned  by  the  governor  of  the  state.  Furthermore,  such  appears  to  have 
been  the  understanding  of  the  statute  by  the  revisers  themselves,  as  their  note 
above  referred  to  shows.  For,  the  remedy  proposed  by  them  in  the  note,  \vhile 
sufficient,  if  only  convictions  in  t'le  courts  of  the  state  are  within  the  scope  of 
the  statute,  is  wholly  insufficient  if  the  statute  includes  convictions  in  the  courts 
of  the  United  States.  The  limitation  which  thus  appears  in  the  Revised  Stat- 
utes is  more  plainly  seen  in  the  enactment  of  1842,  for  while,  in  th.it  act,  the 
exception  as  to  persons  pardoned  is  substantially  the  same  as  before,  the  dis- 
qualifying clause  requires  not  only  that  the  conviction  shall  be  of  an  infamous 
crime,  but  that  it  shall  be  of  a  crime  "deemed  by  the  laws  of  this  state  a 
felony."  This  statute  requires  not  only  that  the  crime  be  of  the  class  of 
infamous  crimes,  but,  also,  that  it  be  such  a  crime  as,  by  the  laws  of  the  state, 
is  declared  to  be  a  felony.  The  courts  of  the  United  States  take  cognizance 
only  of  statutory  offenses  against  the  United  States,  created  by  the  laws  of 
tho  United  States,  and  I  doubt  whether  it  can  be  said  that  any  more  statutory 
offense,  created  by  a  law  of  the  United  States,  is  "deemed  by  the  laws  of  the 
state  a  felony."  It  has  been  contended  that  the  \vord  'Uleemedy''*  as  it  is  used, 
shows  an  intention  to  include  all  crimes  presenting  the  feature  designated  by 
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the  laws  of  the  state  as  the  characteristic  of  a  felony,  namely,  a  liabilit}^  to  be 
punished  by  death  or  by  imprisonment  in  a  state  prison  (2  R.  S.,  702,  §  30), 
and  hence  it  is  concluded,  that,  inasmuch  as  the  accused,  upon  his  conviction 
under  section  5431,  became  liable  to  imprisonment  in  a  state  prison,  he  is 
within  the  scope  of  the  disqualifying  statute.  Here  this  difficulty  arises,  that, 
while  the  laws  of  the  state  are  framed  with  the  intent  th:it  the  mode  of  pun- 
ishment liable  to  bo  inflicted  shall  determine  the  character  of  the  offense,  as  a 
felony  or  otherwise,  the  laws  of  the  United  States  are  not  so  framed.  By  the 
laws  of  the  United  States,  upon  conviction  for  any  offense,  where  the  sentence 
imposed  is  an  imprisonment  for  a  period  of  more  than  one  year,  the  sentence 
may  be  directed  to  be  executed  in  a  state  prison.  R.  "S.  U.  S.,  §  5541.  And 
there  arc  offenses  ag:iinst  the  United  States  made,  by  express  terras,  misde- 
meanors, althougii  punishable  by  hard  labor  in  a  st:\te  prison.  It  would,  there- 
fore, result,  that  a  conviction  for  any  offense  against  the  United  States,  where 
imprisonment  for  a  period  of  more  than  one  year  can  be  inflicted,  would  have 
the  effect  to  disqualify  the  person  convicted. 

The  better  solution  of  the  question  is  to  be  found  in  other  provisions  of  the 
statutes  of  the  state,  now  to  be  mentioned.  On  the  Hth  of  May,  1872,  was 
passed  an  a?t  entitled  "An  act  in  relation  to  elections  in  the  city  and  county 
of  Xew  York,  and  to  provide  for  ascertaining,  by  proper  proofs,  the  citizens 
v»'ho  shall  be  entitled  to  the  right  of  suffrage  therein."  In  section  33  is  found 
adopted  the  suggestion  originally  made  by  the  revisers,  in  their  note  above 
referred  to.  By  this  section,  obviously  for  the  purpose  of  providing  means  of 
proving  such  convictions  as  work  the  disqualification  of  a  voter,  it  is  required 
that  tlie  clerks  of  the  courts  of  oyer  and  terminer  and  general  and  special  ses- 
sions shall  file  with  the  chief  of  the  bureau  of  elections  a  certified  record  of  all 
convictions  for  offenses  punishable  by  death  or  imprisonment  in  a  state  prison. 
Here,  the  remedj^  provided  by  the  law  affords  a  statutory  indication  that  the 
disqualifying  provision  is  understood  as  applying  only  to  cases  of  conviction  in 
a  court  of  the  state.  Furthermore,  section  7G  of  the  act  of  1S72  —  plainly 
inserted  for  a  better  enforcement  of  the  disqualifying  provision  —  declares 
that  "  if  any  person  who  shall  have  been  convicted  of  bribery,  felony  or  other 
infamous  crime,  vnder  the  laws  of  this  state,  shall  thereafter  vote,  ...  be 
shall,  upon  conviction  thereof,  be  adj.idged  guilty  of  a  felony,"  etc.  This  sec- 
tion throws  light  upon  the  language  of  the  disqualifying  provision  it  was  in- 
tended to  enforce,  and  shows  plainly  that  only  convictions  arising  under  the 
laws  of  the  state  are  intende<l  to  work  the  disqualification  of  a  voter.  1  there- 
fore conclude,  from  an  examination  of  the  statutes  of  the  state  appertaining 
to  this  subject,  that  these  statutes  do  not  deprive  of  the  right  of  suffrage  a 
person  who  has  been  convicted,  in  the  courts  of  the  United  States,  of  a  mere 
statutor}^  offense  against  the  United  States.  * 

Tiiis  conclusion  is  strengthened  by  the  construction  put,  by  the  courts  of  the 
state,  upon  the  provision  respecting  the  disqualification  of  witnesses,  contained 
in  the  laws  of  the  state,  where  the  language  used  is  broader  than  that  used  in 
respect  to  voters.  The  provision  in  respect  to  witnesses  is  that  no  person  sen- 
tcixed  upon  a  conviction  for  felony  shall  be  competent  to  testify  in  any  pro- 
ceeding, etc.,  unless  he  be  pardoned  by  the  governor,  etc.  2  K.  S.,  701,  §  23. 
In  Cole  V,  Cole,  50  How.  Pr.,  59,  66,  it  is  intimated  that  a  conviction  in  an- 
other state  would  not,  probably,  render  the  testimony  of  a  witness  inadmissible 
by  virtue  of  this  statute;  and  this  has  been  expressly  ruled  on  S3veral  occa- 
sions at  nisiprius,  as  I  am  informed.     The  cases  are  not  reported.     See,  also, 
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Commonwealth  v.   Green,  17  Mass.,  515;   Commonwealth  v.  Hall,  4  Allen/ 
305. 

It  is  proper  to  add  that  the  precise  question  in  hand  appears  to  have  been 
presented  to  the  attorney-general  of  the  state,  and  the  opinion  expressed  by  that 
officer  is  in  harmony  with  the  conclusion  I  have  reached.  See  Op.  Att'y-Qen'l 
State,  p.  413,  and  again  on  page  524,  where  the  attorney-general  says:  "I  am 
of  the  opinion  that  a  conviction  for  crime,  in  order  to  disqualify  an  elector, 
must  be  had  under  the  jurisdiction  of,  and  in,  the  courts  of  this  state,  and  that 
a  conviction  under  the  federal  laws  and  in  the  federal  courts  does  not  work 
such  disqualification."  In  accordance  with  these  views  the  demurrer  is  sus- 
tained, and  the  accused  must  be  discharged. 

UNITED  STATES  v.  FOSTER. 
(Circuife  Court  for  Virginia:  4  Hughes,  514-523;  6  Federal  Reporter,  247-256.    1881.) 

Statement  of  Facts. —  Foster  and  others,  judges  of  an  election,  were  in- 
dicted for  refusing  the  votes  of  John  Burton  and  a  number  of  other  persons,  on 
the  ground  that  their  capitation  taxes  had  been  paid  by  other  persons  than 
themselves,  and  the  further  ground  that  the  receipt  of  the  auditor  given  for 
the  receipt  of  the  treasurer  was  signed  by  "  G.  W.  Duesberry,  clerk,"  and  not 
by  the  auditor  himself. 

Charge  by  Hughes,  J. 

Gentlemen  of  the  Jury:  This  case  is  important  as  affording  an  opportunity 
for  a  judicial  construction  of  the  election  laws  upon  the  somewhat  difiScult 
questions  arising  on  the  evidence  before  us.  This  is  the  only  manner  in  which 
a  court  of  justice  can  concern  itself  with  elections.  Their  office  is  to  try  and 
pass  upon  controversies  between  parties;  either  between  the  government  and 
accused  persons  in  criminal  causes,  or  between  one  person  and  another  in  civil 
causes.  A  court  of  justice  can  regularly  have  to  do  only  with  causes  inter 
partes,  AH  its  forms  and  proceedings  lead  to  an  issue  of  fact,  or  law,  or  both 
letween  litigants;  and  its  function  consists  in  deciding  such  issues.  As  inci- 
dental to  this  function  it  may  grant  injunctions  and  restraining  orders  for  pro- 
tecting property  in  controversy  or  the  rights  of  litigants;  and  it  may  issue 
writs  of  habeas  corpus  as  a  means  of  ascertaining  whether  a  person  in  confine- 
ment is  lawfully  confined  upon  a  criminal  charge.  But  these  powers  and  pro- 
cesses are  only  incidental  to  its  chief  and  principal  office  of  determining 
controversies  inter  partes.  A  court  cannot  on  or  before  an  election  day  send 
oat  its  process  to  all  whom  it  may  concern  prohibiting  judges  of  election  gen- 
erally or  particularly  from  doing  this  or  that,  or  directing  them  to  give  a  law 
this  or  that  construction. 

§  340.  Powers  of  judges  of  election, 

judges  of  election  are  not  part  of  the  judiciary  establishment,  and  are  not 
amenable  to  instructions  from  courts  of  justice  in  the  exercise  of  their  high 
duties.  Whether  regarded  as  servants  of  the  legislature  or  as  a  branch  of  the 
executive,  judges  of  election  are  wholly  independent  of  courts  of  justice  in  the 
power  freely  to  perform  their  duty  in  the  manner  dictated  by  their  own  con- 
sciences, and  in  conformity  with  their  oaths  and  the  laws  of  the  state  and  Union. 
If  courts  attempt  interference  with  them  in  the  act  of  discharging  their  duty 
at  the  polls,  their  action  is  extra-judicial,  is  coram  non  judice^  is  without 
authority  of  law,  and  is  not  binding  upon  judges  of  election.  It  is  only  when 
a  case  like  the  one  at  bar  comes  in  a  regular  manner  before  a  court  of  justice, 
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and  election  laws  are  thus  brought  under  judicial  construction,  that  a  court  of 
justice  can  act  in  an  authoritative  manner;  and  it  is  only  then  that  its  construc- 
tion of  election  laws  enters  into  the  body  of  the  law  of  the  land,  and  as  such 
becomes  binding  upon  the  conscience  of  judges  of  election  in  the  same  manner 
with  the  statute  law  itself. 

The  principal  question  in  the  present  case  is  whether  the  men  who  offered  to 
vote  as  named  in  the  indictment  were  entitled  to  vote;  for  if  they  had  a  right 
to  vote,  and  their  votes  were  rejected,  then  these  judges  of  election,  the  de- 
fendants, in  rejecting  their  votes  did  "  neglect  and  refuse  to  perform  their  duty  " 
in  the  premises,  and  are  technically  guilty  of  the  charge  set  out  against  them 
in  the  indictment.  I  say  they  are  technically  guilty  by  the  mere  act  of  '•  neg- 
lecting and  refusing"  to  receive  the  votes,  for  the  law  on  which  the  indictment 
is  based,  section  5515  of  the  Revised  Statutes  of  the  United  States,  makes  t!io 
naked  act  of  so  ^^ neglecting  and  refusing^^  a  crime,  and  uses  no  qualifying 
term,  such  as  "  corruptly,"  or  "  wilfully,"  or  "  with  wrongful  intent,"  as  neces- 
sary to  be  proved  besides  the  naked  act.  But  although  such  is  the  wording  of 
the  statute,  I  instruct  j^ou  that  the  law  disdains  to  punish  a  man  who  inno- 
cently, or  ignorantly,  or  in  good  faith,  commits  an  unlawful  act;  and  therefore 
this  indictment,  though  it  need  not  necessarily  have  done  so,  charges  that  the 
neglect  and  refusal  to  perform  their  duty  by  these  defendants  was  "  unlawful." 
In  order  to  a  conviction  in  this  case,  I  instruct  you,  therefore,  that  the  prose- 
cution must  not  only  have  proved  a  neglect  and  refusal  by  these  defendants  to 
perform  the  duty  required  of  them  by  law,  but  that  the  neglect  and  refusal 
were  coupled  with  some  wrongful  purpose,  motive  or  intention  on  their  part. 

§  341.  Under  the  election  laxo  of  Virginia,  a  receipt  signed  hyihe  clerk  of  the 
auditor  for  the  receipt  of  the  treasurer  should  he  respected  hy  judges  of  election. 

The  principal  question  in  the  present  case,  I  repeat,  is  whether  the  thirteen 
persons  who  offered  to  vote  on  the  auditor's  receipts,  a  sample  of  which  is  given 
above,  were  entitled  to  vote.  It  is  conceded  that  in  all  other  respects  these 
persons  (who  were  all  colored)  were  qualified  voters.  It  is  also  conceded  that 
these  receipts  are  genuine  documents  —  that  is  to  say,  they  are  veritably  what 
they  purport  to  be :  receipts  issuing  from  the  "oflBce  of  the  auditor  of  public 
accounts"  of  the  "commonwealth  of  Virginia,"  at  Richmond.  Their  genuine- 
ness was  not  disputed,  and  could  not  have  been  disputed  in  any  part  of  the 
territory  of  Yirginia.  The  only  point  made  by  the  judges  of  election  was  that 
the  receipt  was  signed  by  a  clerk  in  the  auditor's  office,  and  not  by  the  auditor 
himself.  They  held  that  section  7  of  chapter  43  of  the  code  of  Yirginia,  in 
providing  that  on  the  treasurer's  reciept  for  money  paid  into  bank  being  deliv- 
ered to  the  auditor  the  latter  officer  shall  "grant  a  receipt  therefor,"  required 
that  this  receipt  for  a  receipt  should  be  signed  by  the  auditor  himself. 

When  this  question  was  submitted  to  me  by  the  grand  jury  which  found  this 
indictment,  I  answered  that,  the  genuineness  of  this  receipt  as  a  document  issu- 
ing from  the  auditor's  office  not  being  disputed,  its  sufficiency  must  be  pre- 
sumed until  the  contrary  is  shown.  This  I  did  on  the  well  known  maxim  of 
law,  omnia,  presumunter  rite  et  solemniter  esse  acta;  which  means  that  all  official 
acts  of  officers,  done  under  their  official  oaths,  in  the  line  of  their  official  duty, 
must  be  presumed  to  have  been  rightly  and  legally  done  in  due  form  until  the 
contrary  is  shown.  That  such  acts  were  rightly  done  must  be  taken  for 
granted  from  the  necessity  of  the  case;  else  infinite  inconvenience,  obstruction 
and  confusion  would  take  place,  and  the  affairs  of  society  could  not  go  on.  I 
also  asked  the  grand  jury  to  observe  that  the  language  of  the  code  in  respeot 
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to  the  auditor  was  not  that  he  shall  sign  and  grant  a  receipt  for  the  treasurer's 
receipt,  but  simply  that  he  shall  grant  such  receipt  The  law  seemed  to  con- 
template that  the  pressure  of  labor  upon  the  auditor's  office  might  be  so  great 
at  times  as  to  render  it  inconvenient  and  sometimes  impossible  for  him  to  sign 
all  receipts  with  his  own  sign-manual,  and  in  that  view  seems  to  have  employed 
the  word  "grant,"  instead  of  the  words  "sign  and  grant."  Besides,  a  mere  re- 
ceipt for  a  receipt  is  not  so  important  an  instrument  but  that  the  duty  of  sign- 
ing it  may  very  safely  be  delegated  to  a  clerk, 

§  342.  In  Virginia  judges  of  election  are  not  justified  in  rejectijig  a  vote 
because  the  capitation  tax  of  tlve  voter  was  paid  hy  another. 

Another  objection  of  the  defendants  to  receiving  the  votes  of  the  persons 
ho!  ling  these  receipts  was  founded  on  the  clause  of  the  recent  amendment  to 
the  state  coi.otitution  declaring  that  the  citizen,  in  order  to  be  entitled  to 
vote,  shall,  among  other  things,  "  have  paid  to  the  state,  before  the  day  of  elec- 
tion, the  capitation  tax  required  by  law  for  the  preceding  year; "  and  evidence 
was  offered  to  show  that  the  judges  surmised,  inferred  or  supposed  that  these 
persons  bad  not  paid  their  taxes  in  person ;  but  that  some  one  else  had  paid 
them  in  their  stead;  and  this  was  supplemented  with  still  other  evidence,  prov- 
ing it  to  have  been  the  opinion  of  these  defendants  that  taxes  so  paid  did  not 
remove  the  disqualification  from  the  persons  who  were  offering  to  vote. 

My  instruction  to  you,  gentlemen,  on  this  whole  set  of  opinions,  set  op  for 
th^e  defendants,  is  that  each  of  the  three  grounds  of  objection  to  the  votes  in 
question  is  insufficient.  The  clause  in  the  constitution  is  one  of  that  class  of 
clauses  which  all  legal  and  political  maxims  of  construction  require  to  be  liber- 
ally interpreted  and  applied.  If  a  citizen's  tax  has  been  paid,  and  he  is  other- 
wise qualified,  then  by  that  fact  he  becomes  a  qualified  voter.  If  it  is  paid  for  him 
by  another,  not  in  the  way  of  a  bribe,  and  without  any  understanding,  express 
or  implied,  that  he  is  to  vote  for  a  particular  candidate,  then  the  payment  is 
legal  and  in  every  way  proper.  If  it  is  paid  as  a  bribe,  or  with  an  under- 
standing, express  or  implied,  that  he  is  to  vote  for  a  particular  candidate,  then 
he  commits  an  offense  punishable  by  a  $20  fine,  for  which  he  may  be  prose- 
cuted; and  that  is  the  only  penalty  which  the  law  visits  upon  the  act;  it  does 
not  invalidate  the  vote  or  re-impose  the  disqualification  of  the  voter.  And  so, 
if  the  taxes  of  these  men  had  been  paid,  whether  in  violation  of  law  or  not  in 
violation  of  law,  the  right  to  vote  attached  to  them  on  such  payment  of  the 
lax,  and  their  votes  should  of  right  have  been  received.  Judges  of  election 
have  nothing  to  do  with  penal  laws.  They  are  not  at  liberty  to  suspect  as  to  a 
citizen  who  pleads  that  his  tax  has  been  paid,  that  another  person  has  paid  it 
for  him,  to  try  him  summarily  under  a  penal  statute,  which  condemns  him  only 
in  the  penalty  of  a  $20  fine,  and  to  convict  and  sentence  him  to  the  different 
})enalty  of  being  disqualified  from  voting  —  acting  in  the  space  of  five  minutes 
as  prosecutor,  judge  and  jury.  This  would  be  a  revival  of  Star-Chamber 
methods,  and  is  repugnant  to  all  our  American  ideas  of  free  government  and 
civil  liberty. 

I  therefore  instruct  you,  gentlemen,  that  these  receipts  were  sufficient  evi- 
dence of  the  payment  of  the  taxes  of  the  men  named  in  them;  that  these  men 
became  thereby  qualified  to  vote  on  the  receipts  whether  the  law  of  1878  had 
been  violated  or  not;  and  that  even  if  the  law  had  in  fact  been  violated,  such 
violation  only  subjected  the  parties  to  the  offense  to  a  fine  of  $20,  triable  and 
punishable  by  a  court  of  justice,  and  not  to  disfranchisement  by  these  judges 
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of  election;  for  the  violation  did  not  re-impose  the  disqualification  which  had 
existed  before  the  tax  had  been  paid, 

I  have  thus  disposed  of  the  principal  question  in  this  case  —  to  wit,  whether 
the  persons  named  in  the  indictment  as  having  oflfered  to  vote  were  qualified 
voters.  They  were  qualified  voters  under  the  law  of  the  land,  and  in  rejecting 
their  votes  the  defendants  did  "neglect  and  refuse  to  perform  a  duty  "  required 
of  them  by  the  laws  of  Virginia  and  the  United  States,  and  they  are  technic- 
all}'^  guilty  of  the  offense  charged  in  the  indictment. 

§  343.  the  rejection  hy  judges  of  election  of  the  votes  of  citizens  whose 

capitation  tax  has  been  paidy  if  done  with  an  improper  motive^  is  an  indictable 
offense. 

It  only  remains  for  me  to  say  something  on  the  question  whether  the  defend- 
ants neglected  and  refused  to  do  their  duty  in  the  premises  with  wrongful 
motive  or  intent.  You  can  only  judge  of  intention  by  words  and  acts.  Mea 
were  not  made  with  windows  in  their  breasts  through  which  we  might  read 
the  motives  of  their  conduct.  We  can  discover  intentions  only  from  words  and 
acts.  It  is  shown  that  the  judges  acted  upon  the  opinion  in  writing  of  the 
judge  of  the  corporation  court  of  Manchester,  an  officer  upon  whom  the  laws 
of  the  state  devolve  the  ministerial,  but  not  judicial,  duty  of  appointing  judges 
of  election.  It  is  certainly  natural  for  conscientious  men  to  consult  the 
opinions  of  lawyers  in  whose  learning  and  judgment  they  have  confidence.  But 
judges  of  election  ought  as  certainly  to  be  cautious  how  they  accept  opinions 
not  given  under  the  sanction  of  an  oath  or  of  official  responsibility,  as  the 
basis  of  their  action  in  so  grave  a  matter  as  the  disfranchisement  of  citizens 
from  the  privilege  of  voting.  It  is  not  a  part  of  the  duty  devolved  by  law 
upon  judges  of  courts  of  justice  to  give  opinions  on  questions  of  law  to  other 
than  grand  juries  or  persons  or  bodies  having  like  relations  to  their  courts 
If  given,  such  opinions  are  not  official,  have  not  the  sanction  of  an  official  oath, 
and  carry  no  other  authority  than  the  moral  weight  of  the  authors  of  them. 
The  defendants  in  this  case,  as  judges  of  election,  would  have  had  a  right  to 
call  upon  the  attorney-general  of  the  state  or  the  commonwealth's  attorney  of 
their  corporation  for  his  opinion  on  questions  arising  before  them ;  and  such  an 
opinion  would  have  come  to  them  under  the  sanction  of  the  official  oath;  but 
even  with  such  sanction  it  would  not  have  been  binding  upon  these  judges  of 
election.  They  are  officers  who  must  act  upon  their  oaths,  their  consciences, 
and  their  own  responsibility  to  the  law.  If  they  "neglect  and  refuse  to  per- 
form their  duty"  with  wrongful  intent,  it  is  a  poor  and  useless  shift  to  attempt 
to  shelter  themselves  behind  the  opinions,  whether  official  or  unofficial,  of 
lawyers  who  advised  them  to  do  so.  Still  the  fact  that  these  defendants  did 
seek  and  accept  legal  advice  is  an  indication  of  good  faith,  and  is  a  fact  proper 
to  be  considered,  even  if  the  advice  which  they  took  misled  them  into  the  com- 
mission of  a  penal  offense. 

With  these  remarks  I  will  leave  the  jury  to  deal  themselves  with  the  ques- 
tion whether  the  rejection  of  the  votes  under  consideration  was  done  in  good 
faith  or  with  wrongful  intent,  and  will  only  remark  that  if  that  question  is  left 
in  doubt  by  the  evidence,  the  defendants  are  entitled  to  the  benefit  of  the 

doubt. 
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UNITED  STATES  v.  CLAYTON. 
(Circuit  Court  for  Arkansas:  2  Dillon,  219-228*     1871.) 

Statement  of  Facts. —  This  was  an  indictment  against  Clayton,  who  was  at 
the  time  the  alleged  ofiFense  was  committed  the  governor  of  the  state  of  Arkan- 
sas. The  offense  charged  was  that  Clayton,  being  governor,  unlawfully  and 
fraudulently  issued  to  John  Edwards  a  certificate  that  he,  E'hvards,  had  been 
duly  elected  to  the  congress  of  the  United  States.  There  was  a  demurrer  to 
the  indictment. 

Opinion  bj^  Dillon,  J. 

The  indictment  against  the  defendant,  who  was  at  the  time  of  isi?uing  the 
certificate  of  election  to  Edwards  the  governor  of  the  state  of  Arkansas,  is 
founded  upon  section  22  of  the  act  of  congress  of  May  31,  1S70.  IG  Stats,  at 
Large,  145.  The  amendatory  act  of  February  28,  1871  (id.,  433),  does  not  apply- 
to  the  case,  since  the  indictment  is  for  an  act  committed  before  its  passage,  and 
is  not  based  upon  section  20,  which  this  last-named  statute  amends,  but  alone 
upon  section  22,  above  mentioned.  This  section  provides,  "  T/iat  antj  offiyr  of 
any  election  at  which  any  representative  or  delegate  in  the  congress  of  the 
United  States  shall  be  voted  for,  whether  such  ojffl:er  of  election  bo  appointed  or 
created  by  or  under  any  law  or  authority  of  the  United  States,  or  by  or  under 
any  state,  territorial,  district,  or  municipal  law  or  authority,  who  shall  neglect 
or  refuse  to  perform  any  duty  in  regard  to  such  election  required  of  him  by  any 
law  of  the  United  States,  or  of  any  state  or  territory  thereof;  or  violate  any 
duty  so  imposed,  or  knowingly  do  any  act  thereby  unauthorized,  with  intent  to 
affect  any  such  election,  or  the  result  thereof;  ov  frawhihntbj  make  any  false 
certificate  of  the  result  of  such  election  in  regard  to  such  representative  or  dele- 
gate, .  .  .  shall  be  deemed  guilty  of  a  crime,  and  liable  to  prosecution  and 
punishment  therefor,"  b}^  fine  or  imprisonment,  or  both. 

The  indictment  necessarily  proceeds  upon  the  theory  that  the  defendant, 
although  the  act  charged  against  him  was  one  required  by  the  laws  of  the  state 
to  be  done  by  him  in  the  capacity  of  governor,  was,  within  the  meaning  of  the 
act  of  congress  just  quoted,  an  officer  of  election^  and  as  such,  issued  and  deliv- 
ered to  Edwards  the  certificate  of  election  which  is  alleged  to  be  fraudulent. 
Accordingly,  one  of  the  counsel  for  the  government  well  observed  on  the  argu- 
ment that  the  decisive  question  hero  was,  whether  the  defendant,  within  the 
intention  of  congress,  was  or  was  not  an  election  oflScer,  and  acting  as  such  in 
making  and  delivering  the  election  certificate  set  out  in  the  indictment.  If  he 
is  not  an  eleciio?i  officer,  it  was  admitted  that  the  indictment  against  him  would 
not  lie.  To  this  fundamental  inquiry,  then,  we  first  direct  our  attention;  for, 
if  this  question  be  resolved  against  the  government,  that  is  an  end  of  the  case, 
and  it  is  unnecessary  to  consider  whether  congress  has  the  constitutional  power 
to  provide  for  the  punishment  of  state  officers  in  respect  of  acts  performed  by 
them  as  such,  under  state  authority.  And  so,  in  this  event,  it  would  be  equally 
unnecessary  to  determine  whether,  if  the  defendant  were  an  election  officer,  the 
indictment  sufficiently  avers  it,  or  charges  the  offense  with  the  particularity 
required  by  the  rules  of  criminal  pleading. 

§  344.  Qucere:  As  to  the  meaning  of  tJie  words  "  officer  of  election  " —  whether 
they  include  the  governor  of  a  state. 

The  act  of  congress,  in  the  section  under  consideration,  provides  for  the  pun- 
ishment of  "anj'  officer  of  election"  who  shall  "fraudulently  make  any  false 
certificate  of  the  result  of  any  election  in  regard  to  a  representative"  in  con- 
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gress.  The  question  is  one  as  to  the  meaning  of  the  phrase  "officer  of  election  '^ 
or  "election  oflBcer."  What  was  the  scope  of  the  legislative  intention?  Un- 
doubtedly, this  language  was  designed  to  include,  and  does  appropriately 
include,  local  judges  and  clerks  of  election  at  which  a  representative  in  congress 
is  voted  for.  But  did  congress  mean,  by  this  language,  to  include  the  chief 
executive  officer  of  a  state?  Did  it  mean  to  include  in  any  case  an  official  act 
of  the  governor  of  a  state,  and  to  provide  for  his  punishment  if  he  shall  neglect 
or  refuse  to  perform  any  duty  imposed  by  state  laws  in  respect  to  elections  for 
congress,  or  shall  violate  any  such  duty?  Did  it  mean  to  include  by  this 
description  an  official  act  of  the  governor,  which  in  any  case  cannot  be  done 
until  thirty  days  or  more  have  elapsed  since  the  election  was  holden  and  the 
polls  closed,  and  which,  in  the  case  made  by  the  indictment,  was  not  done  by 
hiin  until  nearly  four  months  after  the  election  had  ended?  Is  the  act  of  the 
governor  of  the  state,  in  granting  the  certificate  of  election,  the  act  of  an  elec- 
tion officer? 

§  345.  Rules  for  the  construction  of  criminal  statutes. 

This  is,  as  above  observed,  a  question  of  legislative  intention.  Xow,  in  what 
manner  do  the  courts  ascertain  the  legislative  will?  We  answer,  that  it  is 
ascertained  primarily  and  chiefly  by  the  language  the  legislature  has  used  to 
express  its  meaning.  We  must  suppose  in  the  enactment  of  statutes,  particu- 
larly statutes  so  important  as  the  one  untlcr  consideration,  that  congress  weighed 
well  the  words  it  employed.  In  the  office  of  interpretation,  courts,  particularly 
in  statutes  that  create  crimes,  must  closely  regard  and  even  cling  to  the  lan- 
guage which  the  legislature  has  selected  to  express  its  purpose.  And  where  the 
words  are  not  technical,  or  words  of  art,  the  presumption  is  a  reasonable  and 
strong  one  that  they  w^ere  used  by  the  legislature  in  their  ordinary,  popular  or 
general  signification.  Statutes  enjoin  obedience  to  their  requirements,  and, 
unless  the  contrary  appears,  it  is  to  be  taken  that  the  legislature  did  not  use  the 
words  in  which  its  commands  are  expressed  in  any  unusual  sense.  For  these 
reasons,  whose  cogency  is  obvious,  the  law  is  settled  that  in  construing  statutes 
the  language  used  is  never  to  be  lost  sight  of,  and  the  presumption  is  that  the 
language  is  used  in  no  extraordinary  sense,  but  in  its  common,  every-day  mean- 
ing. When  courts,  in  construing  statutes,  depart  from  the  language  employed 
by  the  legislator,  they  incur  the  risk  of  mistaking  the  legislative  will,  or  de- 
claring it  to  exist  where,  in  truth,  it  has  never  had  an  expression.  The  legiti- 
mate function  of  courts  is  to  interpretX\\Q  legislative  will,  not  to  supplement  it, 
or  to  supply  it.  The  judiciary  must  limit  themselves  to  expounding  the  law; 
they  cannot  make  it.  It  belongs  only  to  the  legislative  department  to  create 
crimes  and  ordain  punishments.  Accordingly,  courts,  in  the  construction  of 
statutable  offenses,  have  always  regarded  it  as  their  plain  duty  cautiously  to 
keep  clearly  within  the  expressed  will  of  the  legislature,  lest  otherwise  they 
shall  hold  an  act  or  an  omission  to  be  a  crime,  and  punish  it,  when,  in  fact,  the 
legislature  had  never  so  intended.  "  If  this  rule  is  violated,"  sa3^s  Chief  Jus- 
tice Best,  "the  fate  of  the  accused  person  is  decided  by  the  arbitrary  discretion 
of  the  judges  and  not  by  the  express  authority  of  the  laws."  Fletcher  v.  Lord 
Sondes,  3  Bing.,  580. 

§  346.  Statutes  will  not  he  extended  by  construction  to  cases  not  fairly  and 
clearly  embraced  in  their  tenns. 

The  principle  that  the  legislative  intent  is  to  be  found,  if  possible,  in  the  en- 
actment itself,  and  that  tl.  j  statutes  are  not  to  be  extended  by  construction  to 
cases  not  fairly  and  clearly  embraced  in  their  terms,  is  one  of  great  importance 
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to  the  citizen.  The  courts  have  no  power  to  create  offenses,  but  if  by  a  lati- 
tuJinarian  constraction  they  construe  cases  not  provided  for  to  be  within  legis- 
lative enactments,  it  is  manifest  that  the  safety  and  liberty  of  the  citizen  are 
put  in  peril,  and  that  the  legislative  domain  has  been  invaded.  Of  course,  an 
enactment  is  not  to  be  frittered  away  by  forced  constructions,  by  metaphysical 
niceties, or  mere  verbal  and  sharp  criticism;  nevertheless  the  doctrine  is  funda- 
mental in  English  and  American  law,  that  there  can  be  no  constructive  offenses; 
that  before  a  man  can  be  punished  his  case  must  be  plainly'  and  unmistakably 
within  the  statute,  and  if  there  be  any  fair  doubt  whether  the  statute  em- 
braces it,  that  doubt  is  to  be  resolved  in  favor  of  the  accused.  These  princi- 
ples of  law  admit  of  no  dispute,  and  have  been  often  declared  by  the  highest 
courts,  and  by  no  tribunal  more  clearly  than  the  supreme  court  of  the  United 
States.  United  States  v,  Morris,  14  Pet.,  40:1:;  United  States  v.  AViltberger, 
5  Wheat.,  76  (§§  1G33-36,  h}fra)\  United  States  v.  Sheldon,  2  id.,  119.  And 
see,  also,  Ferrett  v,  Atwill,  1  Blatch.,  151,  156;  Sedgw.  Const.  &  St.  Law,  324, 
326,  334;  1  Bish.  Cr.  L.,  sees.  134,  145. 

§  347.  The  g(fVernoT  of  a  state  i^  not  aix  officer  of  election  within  the  meaning 
of  action  Q2  of  the  act  of  congress  of  May  31.^  1S70, 

In  view  of  these  acknowledged  rules  of  law,  the  question  occurs:  Did  con- 
gress mean,  by  the  use  of  the  words  "  officer  of  election  "  or  **  election  oflicer," 
in  the  section  of  the  statute  on  which  the  indictment  is  framed,  to  include  the 
governor  of  a  state?  Is  the  governor  an  election  officer?  It  seems  to  us  not. 
These  words  are  apt  and  usual  words  to  describe  the  clerks  and  judges  of  the 
election,  but  not  to  describe  the  governor  of  a  state.  Such  is  not  their  ordi- 
nary or  usual  meaning.  To  make  them  apply  to  the  executive  of  a  state  in 
respect  to  an  act  done  a  month  or  more  after  the  election  is  closed  would  be  a 
forced  and  unnatural  meaning,  and  one  which  is  not  necessary  in  order  to  give 
the  statute  effect  or  operation.  We  hazard  nothing  in  saying  that  in  popular 
use  no  one  would  naturally  infer  that  the  words  '*  officer  of  election  "  included 
the  chief  executive  of  a  state. 

§  348.  Relation  of  the  states  to  the  general  goveimynent. 

Other  considerations  fortify  the  conclusion  that  congress  did  not  intend  to 
provide  for  the  indictment  of  the  governor  of  a  state.  The  states  are  integral 
and  indestructible  parts  of  the  general  government,  without  which  it  cannot 
exist  (Texas  v.  White,  7  Wall.,  700),  and  in  view  of  this  relation,  and  of  the 
high  position  and  important  relation  of  the  executive  of  a  state  to  the  United 
States,  as  well  as  to  the  state  itself,  it  would  seem  very  improbable  that  con- 
gre^  would  undertake  to  punish  the  governor  for  omitting  or  fraudulently 
discharging  the  duties  enjoined  by  the  laws  of  his  state.  The  punishment  by 
imprisonment  would  result  In  depriving  the  people  of  a  state  of  the  executive 
oflBcer  they  had  elected,  and  prosecutions  of  this  kind,  if  authorized,  could  not 
fail  frequently  to  lead  to  agitation,  and  disturb  that  harmony  which  should 
exist  between  the  state  and  its  people  and  the  general  government.  Under  the 
constitution  (article  1,  section  4),  congress  has  the  undoubted  power  to  provide 
its  own  officers  for  the  holding  and  conduct  of  congressional  elections,  and  it 
would  most  probably  exercise  it,  if  it  deemed  it  necessary,  in  preference  to 
undertaking  to  make  or  treat  the  governor  of  a  state  as  an  election  officer,  and 
to  punish  him  through  the  national  courts  for  malfeasance  or  nonfeasance  in 
office.  Commonwealth  of  Kentucky  v,  Dennison,  23  How.,  QQ  (§§  3615-25, 
infra).  And  especially  would  this  seem  to  be  so  in  view  of  the  fact  that  the 
certificate  of  the  govornor  is  not  binding  upon  congress,  each  house  of  which 

87 


§848.  CRIMES  AND  CRIMINAL  PROCEDURE. 

is,  by  the  constitution,  made  the  judge  of  the  elections,  returns  aaJ  qualifica- 
tions of  its  own  members.     Art.  1,  sec.  5. 

Admitting,  for  the  occasion,  the  power  of  congress  to  provide  for  the  punish- 
ment of  the  executive  of  a  state,  as  claimed  by  the  prosecution,  we  repeat  that, 
in  view  of  the  foregoing  considerations,  it  seems  to  be  improbable  that  it  would 
undertake  to  exercise  the  power.  At  all  events,  it  is  impossible,  on  legal  prin- 
ciples, that  any  such  intention  should  be  held  to  exist  from  the  use  of  the 
general  words  "  election  officers." 

"We  have  carefully  considered  the  very  able  arguments  which  have  been 
addressed  to  us  to  show  that  the  governor  is  embraced  in  the  more  general 
language  of  sections  19  and  20  of  the  same  act,  and  that,  if  so,  these  words, 
supposed  to  include  the  governor,  should,  though  omitted  by  the  legislature,  be 
inserted  by  judicial  engraftment  into  section  22,  on  which  the  indictment  is 
founded.  In  answer  to  the  argument,  we  deem  it  necessary  only  further  to 
observe  that  the  governor  is  not  in  terms  named  in  either  of  those  sections ; 
that  it  is  far  from  certain  that  they  intended  to  embrace  any  ofHcial  act  of  this 
oflScer;  and,  if  they  did,  we  could  not,  after  the  judgment  of  the  supreme  court, 
delivered  by  Chief  Justice  Marshall,  in  The  United  States  v.  Wiltberger,  supra, 
enter  upon  the  dangerous  and  unauthorized  work  of  incorporating  the  provis- 
ions of  one  section  of  a  law  into  another.  We  could  never  be  sure  that  we  did 
not  put  in  what  congress  qiay  have  purposely  left  out.  The  bill  charges  no 
indictable  offense,  and  the  demurrer  thereto  must  be  sustained. 

Demurrer  sustained. 

Caldwell,  J.,  concurs. 

UNITED  STATES  t?.  FISHER. 
(Circuit  Ck>urt  for  Ohio:  8  Federal  Reporter,  414-417.     1881.) 

Opinion  by  Baxter,  J. 

Statement  of  Facts. —  The  indictment  in  this  case  is  demurred  to.  It  con- 
tains six  counts  —  four  of  them  predicated  on  section  6515,  and  the  others  on 
section  5511,  of  the  Kevised  Statutes.  Section  5515  provides:  "That  every 
oflBcer  of  an  election,  at  which  a  representative  or  delegate  in  congress  is  voted 
for,  whether  such  officer  of  election  be  appointed  or  created  by  or  under  any 
law  or  authority  of  the  United  States,  or  by  or  under  any  state,  territorial,  dis- 
trict or  municipal  law,  or  authority,  who  neglects  or  refuses  to  perform  any 
duty  in  regard  to  such  election  required  of  him  by  any  law  of  the  United 
States,  or  of  any  state  or  territory  thereof;  or  who  violates  any  duty  so  im- 
posed; or  who  knowingly  does  any  act  thereby  unauthorized,  \vith  intent  to 
affect  any  such  election  or  the  result  thereof,     .    .     .     shall  be  punished,"  etc. 

One  of  these  counts,  which  will  serve  as  a  sample  of  them  all,  charges  that 
defendant,  "  being  an  officer  of  an  election  at  which  a  representative  in  congress 
for  the  first  congressional  district  of  Ohio  was  voted  for,  to  wit,  a  supervisor 
of  election,  duly  appointed  under  the  laws  of  the  United  States  for  the  voting 
precinct  A,  of  the  first  ^vard  of  the  city  of  Cincinnati,  did  unlawfully  and 
knowingly  do  an  act  unauthorized  by  the  laws  of  the  United  States,  or  of  the 
state  of  Ohio,  in  that,  while  the  judges  of  said  election  were  engaged  in  count- 
ing the  ballots  cast  in  said  precinct,  he  did  mingle  with  the  ballots  so  cast  cer- 
tain, to  wit,  fourteen,  ballots,  having  thereon  the  name  of  a  candidate  fo/ 
representative  in  congress  for  said  district  which  he  well  knew  had  not  beea 
voted  by  any  of  the  electors  of  said  precinct,  with  intent  to  affect  the  result 
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of  said  election  by  having  them  counted  as  ballots  cast  by  the  electors  of  said 
precinct,"  etc. 

§  349.    Who  is  an  "  ojlcer  of  an  election  "  under  Bevised  Statutes^  section  5515. 

No  objection  has  been  taken  to  the  frame  of  the  indictment.  But  defend- 
ant contends  that  none  but  officers  of  an  election  d^VQ  diXnQniMQ  to  indictment 
under  the  law.  and  that  supervisors  appointed  pursuant  to  the  act  of  congress 
relating  to  the  subject  are  not  such  officers.  We  assent  to  the  first  part  of  the 
proposition.  None  but  officers  of  an  election  are  within  either  the  letter  or 
spirit  of  the  law.  But  are  supervisors  such  officers?  An  office,  sa3's  Cowell, 
is  "  a  function  by  virtue  whereof  a  man  hath  some  employment  in  the  affairs  of 
another."  Webster  defines  it  to  be  "a  duty,  charge  or  trust;"  while  Burrill 
says  "the  idea  of  an  office  clearly  embraces  the  ideas  of  tenure,  duration,  fees 
or  emoluments,  rights  and  powers,  as  well  as  that  of  duty."  A  supervisor,  we 
think,  fulfils  all  these  conditions.  He  is  appointed  and  commissioned  by 
authority  of  law,  which  fixes  the  tenure  and  duration  of  his  office,  is  entitled 
to  fees,  vested  with  certain  powers  and  privileges,  and  charged  with  defined 
duties.  "When  in  the  discharge  of  these  duties  or  in  the  exercise  of  these  rights, 
he  speaks  and  acts  by  authority  of  law,  and  is  unquestionably  an  officer.  It 
seems  equally  clear  that  he  is  an  officer  of  elections.  Every  requirement  which 
the  law  makes  of  him  relates  directly  or  remotely  to  elections.  He  is  author- 
ized and  required  to  attend  at  all  times  and  places  fixed  for  the  registration  of 
voters,  who,  being  registered,  would  be  entitled  to  vote  for  a  representative  or 
delegate  in  congress,  and  to  challenge  any  person  offering  to  register;  to  attend  . 
at  all  times  and  places  when  the  names  of  registered  voters  may  be  marked  for 
challenge,  and  to  cause  such  names  registered  as  they  may  deem  proper  to  be 
BO  marked;  to  make,  when  required,  the  lists  provided  for  in  section  2020,  and 
verify  the  same;  and  upon  any  occasion  and  at  any  time,  when  in  attendance 
upon  the  duties  prescribed,  to  personally  inspect  and  scrutinize  such  registry, 
and  for  purposes  of  identification  to  affix  their  signatures  to  each  page  of  the 
original  list,  and  to  each  copy  thereof,  at  such  times,  upon  each  day  when  any 
name  may  be  received,  entered  or  registered,  and  in  such  manner  as  will,  in 
their  judgment,  detect  and  expose  the  improper  or  wrongful  removal  therefrom 
or  addition  thereto  of  any  name.     Section  2016. 

They  are  further  authorized  and  required  to  attend  at  all  times  and  places 
for  holding  elections  of  representatives  or  delegates  in  congress,  and  for  count- 
ing the  votes  cast  at  such  elections ;  to  challenge  any  vote  offered  by  any  per- 
son whose  legal  qualifications  they  may  doubt;  to  be  and  remain  where  the 
ballotrboxes  are  kept  at  all  times  after  the  polls  are  open,  until  every  vote  cast 
at  such  time  and  place  has  been  counted,  the  canvass  of  all  votes  polled  wholly 
completed,  and  the  proper  and  requisite  certificates  or  returns  made,  whether  the 
certificates  or  returns  be  required  under  any  law  of  the  United  States,  or  any 
state,  territorial  or  municipal  law;  and  to  personally  inspect  and  scrutinize 
from  time  to  time,  and  at  all  times,  on  the  day  of  election,  the  manner  in  which 
voting  is  done,  and  the  way  and  method  in  which  the  poll-books,  registry  lists, 
and  tallies  or  check-books — whether  the  same  are  required  by  any  law  of  the 
United  States,  or  any  state,  territorial  or  municipal  law  —  are  kept.  Section 
«)17. 

And  to  the  end  that  each  candidate  for  the  office  of  representative  or  dele- 
gate in  congress  may  obtain  the  benefit  of  every  vote  cast  for  him,  supervisors 
are  required  to  personally  scrutinize,  count  and  canvass  each  ballot  cast  in  their 
election  districts  or  voting  precincts,  etc. ;  and  the  better  to  enable  them  to  dis* 
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charge  their  duties,  they  are  authorized  and  directed,  in  their  respective  dis- 
tricts or  voting  precincts,  on  the  day  of  registration,  on  the  day  when  the 
registered  voters  nnay  be  marked  to  be  challenged,  and  on  the  day  of  election, 
to  take,  occupy  and  remain  in  such  position  as  will,  in  their  judgment,  best 
enable  them  to  discharge  their  duties;  and  when  the  voting  has  ceased,  to 
assume  such  position  in  relation  to  the  ballot-boxes,  for  the  purpose  of  engaging 
in  the  work  of  canvassing  the  ballots  and  performing  such  other  duties  as  are 
prescribed  by  law,  and  there  remain  until  every  duty  in  respect  to  such  can- 
vass, certificates,  returns  and  statements  has  been  wholly  completed.  Sections 
2018  and  2019.  An  pfficer  whose  only  official  duties  relate  to  the  registration 
of  voters  as  preliminary  to  the  exercise  by  them  of  their  right  to  vote,  to  be 
present  at  the  polls  during  the  time  the  votes  are  being  cast,  to  engage  in  the 
work  of  canvassing  the  ballots,  to  personally  scrutinize,  count  and  canvass 
each  ballot  cast,  and  to  remain  with  the  inspectors  and  other  officers  of  such 
election  until  the  votes  are  canvassed  and  counted,  and  certificates  and  returns 
are  wholly  completed,  is  an  officer  of  the  election  so  supervised  by  him  within 
the  meaning  and  intention  of  the  section  under  and  pursuant  to  w«hich  the 
counts  under  consideration  were  framed. 

§  360.  What  is  an  "  unlawful  interference  lolth  judges  (f  elect  ion  ^^"^  etc.,  within 
Eevised  Statutes,  section  65 IL 

The  remaining  counts,  based  on  section  5511,  proceed  against  defendant  as 
an  individual.  This  section  declares  it  an  offense  for  any  one  "  to  interfere 
in  any  manner  with  any  officer  of  such  election  in  the  discharge  of  his  duty.'' 
The  counts  thereunder  recharge  the  same  unlawful  commingling  of  votes  re- 
ferred to  in  the  preceding  counts,  and  aver  that  such  unlaw^ful  commingling  of 
the  spurious  with  the  legal  ballots  constituted  "an  unlawful  interference  wMth 
the  judges  of  the  election  in  the  discharge  of  their  duties."  I  am  unable  to 
see  any  valid  objection  to  them.  They  follow  the  law,  and  the  facts  alleged 
constitute,  beyond  doubt,  an  unlawful  interference,  within  the  plain  meaning 
of  the  statute.     The  demurrer  will  be  overruled. 

UNITED  STATES  v.  CONWAY. 
(Circuit  Court  for  New  York:  18  Blatchford.  566-570.     1881.) 

Opinion  by  Benedict,  J. 

Statement  of  Facts. —  The  defendants  were  indicted,  under  section  5522  of 
the  Revised  Statutes  of  the  United  States,  for  obstructing  a  marshal  of  the 
United  States  in  the  performance  of  his  duty.  The  facts  appearing  in  the 
case  are  as  follows:  One  Faser  was  a  deputy  marshal  of  the  United  States, 
duly  appointed  and  assigned  to  duty  at  a  polh'ng  place  in  the  seventh  election 
district  of  the  seventeenth  assembly  district  of  the  city  of  New  York,  on  the 
last  election  day.  On  that  day  a  man  named  Shafer  attempted  to  vote  at  such 
polling  place,  under  circumstances  sufficient  to  justify  the  belief  that  he  was 
not  entitled  to  vote.  The  attempt  was  made  in  presence  of  the  marshal  and 
of  a  supervisor  of  election,  who  directed  that  Shafer  be  arrested.  Thereupon 
Faser  arrested  Shafer  for  a  violation  of  the  laws  of  the  United  States,  com- 
mitted in  his  presence.  While  the  marshal  was  removing  his  prisoner  he  was 
surrounded  by  a  crowd.  A  cane  which  he  carried  was  seized  hold  of,  and  the 
escape  of^he  prisoner  was  effected.  The  marshal,  when  deprived  of  his  cane, 
drew  from  his  pocket  a  pistol.  The  defendants,  who  were  members  of  the 
municipal  police,  at  once  arrested  him  and  removed  him  to  a  police  station, 
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T^here  he  was  detained  some  four  hours.     Upon  these  facts  the  jury  found  the 
defendants  guilty.     They^  now  apply  for  a  new  trial. 

§  351.  It  is  not  error  to  omit  to  instruct  where  there  is  no  evidence  or  where  no 
instruction  is  asked. 

The  principal  proposition  argued  in  support  of  this  ap|)lication  is,  that  the 
court  erred  in  not  submitting  to  the  jury  the  question  whether  the  act  of  the 
marshal  in  drawing  a  pistol  was  not  a  breach  of  the  pL»ace.  To  this  proposi- 
tion one  suflBcient  answer  is,  that  no  request  was  made  of  the  court  to  have  such 
a  question  submitted  to  the  jury.  Another  answer  is,  that  there  was  no  evi- 
dence sufficient  to  justify  the  jury  in  finding  that  the  a«t  of  the  marshal  in 
drawing  his  pistol  was  a  breach  of  the  pence.  Still  another  answer  is,  that, 
assuming  the  drawing  of  the  pistol  to  have  been  a  breach  of  the  poac^?,  never- 
theless, the  arrest  and  removal  of  the  marshal  from  the  polling  place,  under  the 
circumstances,  was  an  offense  against  the  laws  of  Ibe  United  States. 

§  352.  The  arrest  of  a  deputy  marshil  of  tht  Unlf^d  St'itm^  while  i?i  the  dis- 
charge of  his  duty,  is  an  offense  against  section  ooll^  litci.ssl  S'atut^ii, 

The  statute  under  which  the  defendants  were  indicled  makes  it  an  offense 
for  any  person,  whether  with  or  without  an}'  authority,  power  or  process  of 
a'^y  state  or  municipality,  to  obstruct  or  hinder  a  deputy  marshal  in  the  per- 
formance of  any  duty  required  of  him  by  law.  In  this  instance  an  offense 
against  the  laws  of  the  United  States,  created  by  section  o511  of  the  Kevised 
Statutes,  had  apparently  been  committed  by  Shafer  in  tlie  presence  of  Faser, 
the  marshal.  It  thereupon  became  the  duty  of  the  marshal,  by  virtue  of  sec- 
tion 2022  of  the  Kevised  Statutes,  to  arrest  and  take  into  custody  the  offender. 
Accordingly,  the  marshal  did  arrest  the  offender,  and  while  engaged  in  main- 
taining custody  of  his  prisoner  he  was  arrested  by  the  defendants  and  removed 
from  the  polling  place.  By  the  act  of  the  defendants  in  arresting  and  remov- 
ing the  marshal,  it  was  rendered  impossible  for  him  to  maintain  castoJy  of  his  j 
prisoner,  or  to  regain  that  custody  if  the  prisoner  had  already  escaped  from 
his  control.  The  act  of  the  defendants  was  necessarily  an  obstruction  and  hin- 
drance of  the  marshal  in  the  performance  of  the  duty  in  which  he  was  then 
engaged,  namely,  the  duty  to  arrest  and  take  into  custody  the  person  who,  in 
his  pr^ence,  had  attempted  to  vote,  under  circumstances  justifying  the  belief 
that  he  was  not  entitled  to  vote.  The  question  whether  the  drawing  of  a  pistol 
by  the  marshal  was  necessary  to  enable  the  marshal  to  protect  his  custody  of 
the  prisoner  had  no  materiality.  The  material  question  was,  whether  the  mar- 
shal, while  engaged,  as  he  was,  in  maintaining  his  custody  of  Shafer,  had  been 
obstructed  and  hindered  by  the  defendants  in  the  discharge  of  that  daty.  So, 
also,  the  question  whether  Shafer  had,  in  fact,  the  right  to  vote  was  immaterial. 
When  it  was  shown  that  the  circumstances  under  which  Shafer  attempted  to 
vote  were  sufficient  to  justify  the  belief  that  he  had  no  such  right,  the  duty  of 
the  marshal  to  arrest  him  was  made  to  appear. 

§  353.  Interference  with  a  deputy  marshal  not  justified  hy  the  provisions  of  a 
state  law. 

It  has  been  further  contended  that  the  arrest  of  the  marshal,  under  the  cir- 
cumstances, was  no  offense,  because  the  laws  of  the  state  required  the  defend- 
ants, being  policemen,  to  arrest  any  person  believed  to  be  committing  a  breach 
of  the  peace,  and  equally  made  it  their  duty  to  remove  the  prisoner  to  a  police 
station.  But  the  law  of  the  United  States  (sec.  5522)  made  it  tlie  d#ty  of  the 
defendants,  under  the  circumstances,  not  to  obstruct  or  hinder  the  marshal  in 
,an  effort  to  maintain  the  custody  of  a  prisoner  duly  arrested  by  him.   This  duty, 
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created  by  the  laws  of  the  United  States,  was  not  aflfected  by  any  provision  of 
the  laws  of  the  state.  The  statute  of  the  United  States  says,  "  whether,  with 
or  without  any  authority,  power  or  process  of  any  state  or  municipality,"  and 
indicates  as  clearly  as  language  can,  the  intention  of  the  legislative  power  to 
be,  that  no  authority  derived  from  a  law  of  the  state  should  furnish  excuse  or 
justification  for  an  obstruction  of  a  marshal  in  tlie  performance  of  a  duty  re- 
quired of  him  by  law.  Upon  the  occasion  in  question,  this  statute  of  the 
United  States  was  the  paramount  law,  binding  upon  policemen  and  all  other 
persons.  To  this  law  the  defendants  owed  obedience,  any  authority,  power  or 
process  from  any  state  or  municipality  to  the  contrary  notwithstanding.  Hav- 
ing been  proved  to  have  disobeyed  this  law,  they  were  properly  convicted.  The 
rulings  and  charge  of  the  judge  at  the  trial  were  in  harmony  with  the  views 
here  expressed. 

These  views  derive  support  from  expressions  used  by  the  supreme  court  of  the 
United  States,  in  Ex  parte  Siebold,  100  U.  S.,  371  (Const.,  §§  326-34:3),  where 
the  court,  when  speaking  of  this  same  statute,  and  in  regard  to  a  line  of  argu- 
ment similar  to  that  which  has  been  addressed  to  us  on  this  occasion,  say : 
"  The  objection  so  often  repeated,  that  such  an  application  of  congressional 
regulations  to  those  previously  made  by  a  state  would  produce  a  clashing  of 
jurisdiction  and  a  conflict  of  rules,  loses  sight  of  the  fact  that  the  regulations 
made  by  congress  are  paramount  to  those  made  by  the  state  legislature;  and  if 
they  conflict  therewith,  the  latter,  so  far  as  the  conflict  extends,  cease  to  be 
operative."  And  again:  "  The  regulations  of  congress  being  constitutionally 
paramount,  the  duties  imposed  thereby  upon  the  officers  of  the  United  States, 
so  far  as  they  have  respect  to  the  same  matters,  must  necessarily  be  paramount 
to  those  to  be  performed  by  the  officers  of  the  state.  If  both  cannot  be  per- 
formed, the  latter  ^ivepro  ta7ito  superseded  and  cease  to  be  duties."  We  add,  that 
an  adoption  of  the  arguments  made  in  behalf  of  the  defendants  in  this  case 
would,  in  effect,  make  the  execution  of  the  laws  of  the  United  States  in  regard 
to  elections  to  depend  upon  the  will  of  the  state,  would  render  the  marshals  of 
the  United  States  subject  to  the  control  of  the  municipal  police  in  respect  to 
the  manner  in  which  they  should  discharge  their  duties  as  to  elections,  and,  in 
our  opinion,  would  go  far  to  nuUif}'^  the  law.  The  motion  for  a  new  trial  is 
denied. 

UNITED  STATES  v,  SOUDERS. 
(District  Court  for  New  Jersey:  2  Abbott,  456-470.     1871.) 

Opinion  by  Nixox,  J. 

Statement  of  Facts. —  The  defendant  in  this  case  has  been  indicted,  and 
upon  trial  convicted,  of  "  unlawfully  preventing  certain  legal  voters  from  freely 
exercising  the  right  of  suffrage  "  at  an  election  for  a  member  of  congress,  held 
on  the  8th  day  of  November  last,  in  the  township  of  Newton  and  county  of 
Camden.  The  indictment  was  framed  under  section  19  of  the  act  entitled 
"An  act  to  enforce  the  right  of  citizens  of  the  United  States  to  vote  in  the 
several  states,  and  for  other  purposes,"  approved  May  31,  1S70. 

It  may  be  assumed,  in  view  of  the  verdict  of  the  jury,  that  the  government 
proved,  at  the  trial,  that  on  that  day  —  fixed  by  law  for  the  election  of  a  rep- 
resentative in  congress,  and  the  several  state  and  county  officers  —  the  polls 
were  regijarly  opened  at  7  o'clock,  A.  M. ;  tliat  the  election  was  conducted  by 
certain  officers,  claiming  to  act  under  the  authority  of  the  township:  that 
during  the  progress  of  the  election,  at  about  half-past  ten  o'clock  in  the  morn- 
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ing,  whilst  the  room  in  which  the  election  was  held  was  well  filled  with  colored 
voters,  waiting  for  the  opportunity  of  casting  their  ballots,  a  violent  attack 
was  made  upon  them  by  a  company  of  white  men,  driving  them  forcibly  from 
the  room  into  the  street,  and  closing,  or  attempting  to  close,  the  door  against 
them ;  that  amongst  the  legal  voters  thus  rejected  were  John  E.iy,  Henry  W. 
Sizer,  Lorenzo  Wilson,  Wm.  II.  Xewsome  and  Moses  Wilcox;  that  these  men, 
with  others  driven  out,  almost  immediately  rallied,  and,  with  the  aid  of  their 
friends,  regained  admittance  to  the  room,  and,  in  turn,  drove  out  the  white 
men;  and  that  all  of  them  subsequently  voted.  The  jury  has  also  found,  as  a 
question  of  fact,  that  the  defendant,  Francis  Souders,  was  engaged  in  this  out- 
rage of  expelling  the  colored  voters  from  the  room,  and  thus  preventing  them 
from  freely  exercising  the  right  of  suffrage.  It  further  appears  that,  after  the 
morning  disturbance  was  quelled,  the  voting  was  resumed  and  continued  with- 
out any  serious  interruption  until  about  6  o'clock  in  the  afternoon;  that  eight 
hundred  and  sixteen  ballots  were  deposited ;  and  that  then  another  crowd  of 
white  men  took  possession  of  the  polls,  seized  the  ballot-box,  broke  it  in  pieces, 
and  scattered  the  ballots  upon  the  floor  and  in  the  street. 

Upon  submitting  this  case  to  the  jury,  at  the  trial,  I  reserved  two  legal 
questions  for  consideration  afterwards, —  more  in  deference  to  the  strongly  ex- 
pressed convictions  of  the  able  counsel  for  the  defense,  than  because  I  enter- 
tained any  serious  doubt  as  to  their  correct  import  and  meaning.  Since  then  I 
have  examined  the  briefs  submitted  by  the  counsel  for  the  government  and  of 
the  defendant,  elaborately  discussing  these  questions,  and  have  given  to  them 
that  careful  attention  which  their  importance,  as  bearing  upon  the  conviction 
of  the  defendant,  seemed  to  require.  The  first  question  involves  the  true  con- 
struction of  the  clause  of  section  19  of  the  act  entitled  "An  act  to  enforce  the 
right  of  citizens  of  the  United  States  to  vote  in  the  several  states  of  this 
Union,  and  for  other  purposes,"  under  which  the  indictment  against  this  de- 
fendant was  drawn ;  and  the  second,  the  legal  effect  upon  this  case  of  the 
certificate  of  election,  filed  in  the  office  of  the  secretary  of  state,  by  certain 
persons,  claiming  to  make  the  return  of  the  election  in  the  township  of  Newton 
in  the  county  of  Camden,  on  November  8,  1870. 

§  354.  Assaulting  voters  and  driving  them  from  the  polls  is  an  offense^  though 
the  voters  afterwards  succeed  in  voting. 

I.  The  charge  against  the  defendant  in  substance  is,  that  at  an  election  for  a 
representative  in  the  congress  of  the  United  States,  held  as  aforesaid,  he  un- 
lawfully prevented  certain  qualified  voters  from  freely  exercising  the  right  of 
suffrage,  by  force,  threats,  menaces  and  intimidation.  The  proof  is  that,  at 
said  election,  the  defendant,  in  company  with  others,  in  the  room  where  the 
polls  were  opened,  made  an  attack  upon  a  line  of  voters,  waiting  for  the  op- 
portunity of.  casting  their  ballots  for  a  member  of  congress,  and  drove  them 
from  the  room  with  violence,  under  the  pretext  that  certain  other  voters  not  in 
the  line  were  excluded  from  the  polls,  and  attempted  to  fasten  the  doors  against 
their  re-admission. 

It  is  insisted,  on  the  part  of  the  defendant,  that  this  is  not  the  offense  which 
congress  meant  to  define  in  the  clause  of  section  19,  under  which  the  indictment 
was  framed ;  that  preventing  a  voter  from  freely  exercising  the  right  of  suffrage 
is  not  preventing  him  from  voting;  that  the  one  is  a  mental  restraint,  and  the 
other  a  direct  physical  interference;  and  that  the  design  of  congress,  in  using 
these  words  in  this  section,  was  to  protect  men  in  voting  as  they  wished  to 
vole,  rather  than  to  secure  to  them  the  opportunity  of  voting.    It  is  further 
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maintained  that,  even  if  it  be  conceded  that  one  of  the  meanings  of  the  ex- 
pression, "  preventing  a  voter  from  freely  exercising  the  right  of  suffrage,"  is 
**  preventing  him  from  voting,"  yet  the  facts  of  the  case  do  not  prove  a  pre- 
vention, but  a  hindrance;  that  to  prevent  is  altogether  to  deprive  him  of  the 
opportunity  to  vote,  while  to  hinder  is  only  to  delay  him  temporarily  in  the  ex- 
ercise of  the  privilege;  and  that,  as  all  the  prosecutors  afterwards  voted,  the 
offense  defined  in  section  19  of  the  statute  was  not  committed. 

The  argument  is,  that,  in  the  first  place,  the  proper  definition  of  the  words 
used  will  not  admit  of  the  construction  claimed  by  the  government;  and  that, 
in  the  next  place,  all  the  sections  of  the  statute  must  be  so  construed  as  to 
render  them  operative,  consistent,  and  harmonious  with  each  other;  that  the 
construction  given  to  section  19  by  the  government  brings  it  in  direct  conflict 
with  the  provisions  of  section  4  of  the  act;  that  one  penalty  is  described  in 
section  4  for  "  preventing,  hindering  or  obstructing  a  qualified  voter  in  voting;" 
and  that  a  difl^erent  and  more  severe  penalty  is  affixed  in  section  19,  for  "  unlaw- 
fully preventing  him  from  freely  exercising  the  right  of  suffrage;"  and  hence, 
that  it  is  necessary  to  assume,  in  order  to  harmonize  the  provisions  of  these 
two  sections,  that  different  offenses  were  in  the  mind  of  congress  when  the  law, 
as  a  whole,  was  enacted. 

§  355.  In  construing  statutes^  the  object  of  all  inquiry  is  to  get  at  the  intention 
of  the  legislature, 

1.  Our  first  inquiry  will  be,  whether  a  proper  definition  of  the  words  used 
in  the  section  fairly  admits  of  the  meaning  insisted  upon  by  the  counsel  for  the 
government?  There  are  well  settled  rules  in  the  construction  of  statutes.  Tl^e 
object  of  all  inquiry  is  to  get  at  the  intention  of  the  legislature  in  passing  the 
law;  and  the  sole  duty  of  the  court  is  to  grant  to  that  intention,  when  ascer- 
tained, its  full  force  and  effect.  We  first  consider  the  language  employed, 
giving  to  words  and  sentences  their  obvious  import  and  signification;  having 
regard  more  to  their  general  and  popular  use  than  to  etymological  or  grammat- 
ical refinements.  If  any  doubt  remains,  we  then  look  at  the  context;  at  the 
subject-matter;  look  to  the  effects  and  consequences  of  this  or  that  interpreta- 
tion; to  the  reason  and  spirit  of  the  law  itself;  expounding  it  in  the  light  of 
the  mischief  of  the  old  law,  or  want  of  law;  and  the  remedy  which  the  legis- 
lature has  attempted  to  provide. 

§  356.   Where  a  statute  is  penal  it  must  have  a  strict  construction. 

Where  the  statute  is  penal  it  must  have  a  strict  construction;  for  the  law  is 
tender  as  to  the  rights  of  individuals,  and  courts  wisely  shrink  from  the  exer- 
cise of  the  power  of  punishment,  except  tipon  conviction  in  those  oases  where 
the  legislature  has  clearly  defined  the  offense  and  imposed  the  duty.  But  we 
must  not  err  fn  a  too  liberal  application  of  the  rule.  As  was  well  said  by 
Chief  Justice  Marshall,  in  United  States  v,  Wiltberger,  5  Wheat.,  95  (§§  1633- 
36,  infra) :  "  Though  penal  laws  are  to  be  construed  strictly,  they  are  not  to 
be  construed  so  strictly  as  to  defeat  the  obvious  intention  of  the  legislature. 
The  maxim  is  not  to  be  so  applied  as  to  narrow  the  words  of  the  statute  to  the 
exclusion  of  cases  which  those  words,  in  their  ordinary  acceptation,  or  in  that 
sense  in  wrhich  the  legislature  has  obviously  used  them,  would  comprehend. 
The  intention  of  the  legislature  is  to  be  collected  from  the  words  they  em- 
ploy. Where  there  is  no  ambiguity  in  the  words,  there  is  no  room  for  con- 
struction. The  case  must  be  a  strong  one,  indeed,  which  would  justify  a  court 
in  departing  from  the  plain  meaning  of  words,  especially  in  a  penal  act,  in 
search  of  an  intention  which  the  words  themselves  did  not  suggest." 
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§  357.  What  is  meant  hy  preventing  a  person  from  freely  exercising  the  right 
of  suffragej^ 

Holding  these  familiar  principles  in  mind,  let  us  consider  the  clause  of  the 
section,  the  meaning  of  which  we  are  trying  to  ascertain.  The  words  are, 
"that  if  at  any  election  for  representative,  etc.,  any  person  shall,  by  force, 
threat,  menace,  intimidation,  or  otherwise,  unlawfully  prevent  any  qualified 
voter  from  freely  exercising  the  right  of  suffrage,"  etc.  What  do  these  words 
mean?  It  would  seem  that  there  ought  not  to  be  any  difficulty  in  arriving  at 
their  signification,  if  we  give  to  them  their  obvious  and  usual  import.  When 
a  man  is  spoken  of  as  exercisiiig  a  right,  it  is  commonly  understood  that  he  is 
doing  something.  When  a  voter  casts  his  ballot  into  the  box,  do  we  not  sa}*" 
that  he  is  exercising  the  right  of  suffrage?  Can  any  words  be  used  that  better 
define  the  act  of  voting?  And  when  he  exercises  this  right  freely,  does  he  not 
do  it  according  to  his  pleasure,  without  any  constraint  either  upon  his  mind  or 
his  body?  His  will  must  be  uncontrolled,  and  his  physical  opportunity  for 
doing  the  act  must  not  be  interfered  with.  Any  control  over  the  one,  or  inter- 
ference with  the  other,  encroaches  upon  his  freedom  of  action,  and  produces 
the  mischief  which  the  words  of  the  statute  were  designed  to  guard  against 
and  enre. 

And  what  is  it  to  prevent  a  voter  from  exercising  this  right?    It  is  to  put 
such  a  restraint  upon  his  volition,  or  his  body,  that  he  cannot  perform  the  act; 
producing,  by  threats  or  otherwise,  such  apprehension  of  personal  loss  or  in- 
jury as  to  induce  him  not  to  vote,  or  to  vote  contrary  to  his  wishes,  being  a  re- 
straint upon  his  will;  and  intervening  between  him  and  the  buUot-box,  so  as 
to  render  it  physically  impossible  for  him  to  cast  his  vote,  being  the  restraint 
upon  his  body.     If  this  was  what  the  statute  forbid,  the  words  used  might 
afford  some  color  for  the  construction  asked  for  by  the  counsel  for  the  defend- 
ant.    But  it  forbids  more  than  this.     It  prescribes  penalties  against  those  who 
unlawfully  prevent  voters  from  freely  exercising  the  right  of  suffrage.     It  not 
only  guards  the  voter  against  being  stopped  in  the  act,  but  it  shields  him 
against  all  sorts  of  duress,  mental  or  bodily,  while  in  the  performance  of  the 
act.    Even  if  it  be  true  that  a  man  is  only  prevented  from  voting  when  he  is 
hindered  altogether  from  exercising  the  right  of  suffrage,  it  is  also  true  that  he 
is  prevented  ivom  freely  exercising  such  right,  when,  in  its  exercise,  any  kind 
of  constraint  is  placed  upon  him  by  force,  threat,  intimidation,  or  otherwise. 
I  am  of  opinion,  therefore,  that,  looking  at  the  words  of  the  section  in  their  ob- 
vious usual  signification,  and  without  any  reference  to  the  influence  and  con- 
trol which  other  sections  of  the  statute  ought  to  have  in  the  consideration  of 
its  construction,  the  indictment  properly  describes  the  offense  which  congress 
meant  to  define  and  punish,  and  the  proof  of  the  facts  in  the  case  sustains  all 
the  material  allegations  of  the  first  and  third  counts  of  the  indictment. 

2.  But  it  is  insisted  that  such  a  construction  of  section  19  will  bring  it  in 
conflict  with  section  4;  that,  if  we  hold  that  the  identical  offense  is  described 
in  these  two  sections,  we  subject  congress  to  the  imputation  of  passing  an  act 
prescribing  different  penalties  in  different  sections  for  the  same  misdemeanor; 
and  that  it  is  the  duty  of  the  court,  under  such  circumstances,  to  find  some 
other  intftrpretation  of  the  clause  in  section  9,  which  will  bring  the  two  into 
harmony  and  cause  them  both  to  stand.  The  court  recognizes  this  authority 
and  duty  when  the  occasion  arises  for  its  exercise,  but  finds  no  occasion  here. 
To  create  this  antagonism  it  is  necessary  to  assume  that  the  phraseology  of 
section  4  is  broad  enough  to  include  congressional  elections  as  well  as  state, 
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county  and  municipal.  It  does  not  do  so  in  terms;  and  I  am  not  willing  to 
assert  that,  if  that  section  stood  alone,  the  language  used  is  not  capable  of  such 
construction.  But  it  does  not  stand  alone,  and  it  must  be  construed  in  connec- 
tion with  other  sections  of  the  act;  and  if  the  absurd  consequences  suggested 
by  the  counsel  for  the  defendant  are  to  follow  the  assumption  that  section  4, 
as  well  as  section  19,  was  designed  to  apply  to  federal  elections,  is  it  not  more 
consonant  to  reason  and  the  principles  of  right  interpretation  that  we  should 
limit  the  provisions  of  the  one  to  state,  county  and  municipal  elections,  and  of 
the  other  to  the  election  of  members  of  congress,  than  to  wrest  the  words  from 
their  natural  and  obvious  meaning,  in  order  to  create  dififerent  and  distinct 
offenses  ? 

And  this  brings  us  to  the  inquiry,  What  offenses  did  congress  mean  to  guard 
against  and  punish  in  these  two  sections  of  the  act?  I  must  acknowledge  that 
the  question  is  not  free  from  embarrassment,  if  we  consider  the  words  only 
which  they  have  used  to  express  their  object.  The  whole  law  indicates  a  want 
of  precision  and  harmony  in  the  use  of  terms  that  suggests  either  haste  or  the 
work  of  more  than  one  mind  in  its  preparation. 

§  368.  Where  the  words  of  a  statute  do  not  clearly  disclose  the  intention  of  the 
legislature^  it  is  proper  to  consider  what  was  said  or  done  hy  the  law-making 
power  while  the  subject  was  under  consideration. 

In  construing  a  statute  it  is  one  of  the  fundamental  rules  to  ascertain  the 
intention  of  the  law  maker.  "Where  the  words  used  do  not  clearly  disclose  this 
intention,  it  is  proper  to  consider  what  was  said  or  done  by  the  law-making 
power  while  the  subject-matter  was  und^r  discussion,  in  order  to  arrive  at  their 
meaning.  Looking  carefully  into  the  mischief  avowedly  intended  to  be  reme- 
died by  the  law,  and  into  the  history  of  the  legislation  preceding  and  accom- 
panying its  enactment,  can  there  be  any  doubt  but  that  its  different  sections 
were  the  work  of  many  minds;  that  the  law  gradually  grew  from  a  single 
proposition,  including  only  one  object,  into  a  complex  one,  embracing  several; 
that  the  first  thirteen  sections  were  prepared  to  enforce  the  fifteenth  amend- 
ment; that  the  next  five  sections  were  inserted  to  more  effectually  provide  for 
carrying  out  the  fourteenth  amendment,  and  that  the  nineteenth  and  subse- 
quent sections  were  afterwards  added  to  accomplish  another  object,  to  wit,  to 
preserve  the  purity  and  freedom  of  elections  for  members  of  congress? 

Bills  were  pending  and  under  discussion  at  the  same  time  in  the  senate  and 
house  of  representatives,  with  different  provisions,  but  relating  to  the  same 
subject-matter,  and  having  the  same  end  in  view.  The  title  of  these  bills  and 
the  provisions  of  the  several  sections  show  that  the  primary  design  in  each  case 
was  simply  to  provide  the  appropriate  legislation  deemed  necessary  to  enforce 
the  fifteenth  amendment.  The  house  bill,  as  passed  on  May  16th,  and  sent  to 
the  senate  on  the  17th,  was  confined  to  this  object.  When  it  reached  that 
body  the  senate  bill  No.  810,  entitled  "  An  act  to  enforce  the  fifteenth  amend- 
ment of  the  constitution,"  was  under  discussion.  This,  substantially,  consisted 
of  the  first  thirteen  sections  of  the  law,  as  subsequently  passed,  and  a  motion 
had  just  been  made  to  enlarge  the  purposes  of  the  bill  by  adding  to  it  two 
other  bills,  then  pending  in  the  senate,  to  enforce  the  fourteenth  amendment, 
and  which  embraced  the  sections  from  the  fourteenth  to  the  eightebnth  inclu- 
sive of  the  present  law.  The  senate  amended  the  house  bill  by  striking  out  all 
after  the  enacting  clause,  and  substituting  their  original  bill  with  the  proposed 
amendments;  and  after  a  few  days'  discussion  the  object  and  scope  of  the  act 
were  still  further  enlarged  by  annexing  the  nineteenth  and  twentieth  sections^ 
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for  the  expressed  purpose  of  punishing  frauds  committed  in  the  election  of 
members  of  congress.     These  subsequent  sections  had  been  embodied  in  hoase 
bill  Xo.  477,  entitled  "  An  act  to  prevent  and  punish  election  frauds,"  and 
which  had  been  reported  to  the  house  from  the  committee  on  elections,  and 
was  then  pending  before  that  body  as  an  entirely  distinct  measure.     The 
bill  thus  amended  passed  the  senate,  and  the  remaining  sections  were  added 
to  it  by  the  committee  of  conference  on  the  disagreeing  votes  of  the  two  houses. 
Xot  much  homogeneousness  of  language  or  expression  should  be  looked  for  in 
an  act  tnus  made  up,  and  little  force  can  be  given  to  the  argument,  thai, 
because  different  words  and  forms  of  expression  have  been  used  in  different 
sections,  it  should  be  assumed  that  there  was  a  design  in  the  mind  of  the  law- 
making power  to  express  and  define  different  offenses. 
§  359.  Object  of  the  various  provisions  of  the  act  of  May  31^  1870, 
This  reference  to  the  origin  of  the  law  reveals  the  fact  that  the  manifest 
object,  in  section  14,  was  to  enforce  the  provisions  of  article  15  of  the  amend- 
ment to  the  constitution,  and  in  section  19  to  conserve  the  freedom  and  purity 
of  elections  for  members  of  the  house  of  representatives.     In  legislating  to 
enforce  the  provisions  of  the  fifteenth  amendment,  it  was  conceded  that  con- 
gress might  prescribe  penalties  against  national  or  state  officers,  for  interfering 
with  the  free  exercise  of  the  right  of  suffrage,  and  against  all  persons  claiming 
to  act  under  color  of  some  state  law  or  constitution;  and  the  question  at  once 
arose,  whether  the  constitutional  power  existed  in  congress  to  pass  any  law 
which  acted  upon  private  individuals.     That  amendment,  it  was  alleged,  related 
only  to  acts  done  by  the  United  Stat^  or  any  state,  to  abridge  or  deny  the 
right  to  vote  on  account  of  race,  color  or  previous  condition  of  servitude.    It 
had  no  reference  to  individuals  acting  as  such,  except  so  far  as  they  pretended 
to' be  acting  under  the  authority  of  existing  law,  state  or  national.     It  is  not 
necessary  for  me  to  express  any  opinion  upon  that  question  here  and  now;  but 
I  allude  to  it  in  order  to  say  that,  in  the  debate  upon  section  4,  it  seemed  to  be 
admitted,  both  by  the  friends  and  opponents  of  the  measure,  that  no  indict- 
ment could  be  sustained  under  that  section,  against  any  one,  unless  the  preven- 
tion of  voting,  or  the  denial  of  the  right  to  vote,  was  done  under  the  color  or 
pretense  of  some  state  law  or  regulation.     The  act  was  amended  by  adding 
sections  19  and  20,  expressly  to  cover  the  case  of  private  individuals,  who  were 
corrupting  the  fountain  of  political  life  and  social  order  by  fraud,  bribery, 
intimidation,  force,  or  other  unlawful  means,  and,  anticipating  the  objection 
raised  by  others  against  the  powers  of  congress  to  legislate  in  the  matter  of 
state  elections,  these  sections  were  limited  to  offenses  committed  at  an  election 
for  members  of  congress. 

§  860.  "  Unlawfully  preventing  a  voter  from  freely  exercising  ihe  right  of 
svffrageP 

I  am,  therefore,  of  opinion  that  the  words  "unlawfully  preventing  a  voter 
from  freely  exercising  the  right  of  suffrage  "  may  be  construed  to  mean  "  to 
unlawfully  prevent  him  from  voting,"  without  bringing  section  19  in  conflict 
with  section  4,  and  that  it  is  not  necessary  to  find  some  other  interpretation,  to 
harmonize  the  provisions  of  these  sections  of  the  act.  It  is  further  insisted,  that, 
to  constitute  the  offense  created  by  the  clause  of  section  Vd  under  consiJer- 
ation,  the  voter  must  be  altogether  frustrated  in  his  efforts  to  cast  his  ballot; 
that  the  whole  day  is  covered,  so  far  as  the  meaning  of  the  word  prevention  is 
concerned;  and  that,  as  these  prosecutors  found  the  opix)rtunity  to  vote  after 
their  rejection,  although  for  a  time  hindered,  the  offense  was  not  committed. 
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It  seems  to  me,  as  I  have  already  intimated,  that  such  a  construction  of  the 
statute  is  too  narrow,  and  that  it  defeats  the  purpose  which  congress  had  in 
view  in  enacting  it.  This  purpose  was  to  protect  men  in  the  discharge  of  their 
most  sacred  political  privilege.  That  would  be  a  slight  protection,  indeed, 
which  allows  bullies  and  rowdies  to  surround  the  ballot-box  from  the  opening 
to  the  close  of  the  polls,  keeping  off  all  legal  voters  by  threats,  intimidation  or 
force,  and  then  to  hold  that  the  offense  is  not  committed,  if  by  chance  the 
hindered  voters  should  avail  themselves  of  a  casual  opportunity  to  slip  in  their 
ballots  when  the  backs  of  these  vigilant  sentinels  were  turned.  And  yet  this 
result  follows  the  interpretation  asked  for.  "Rut  the  argument  here,  of  the 
counsel  of  the  defendant,  loses  all  its  force  when  we  call  to  mind  that  "exer- 
cising the  right  of  suffrage,"  in  the  statute,  is  qualified  by  the  word  "  freely,'' 
which,  in  his  reasoning,  he  seems  to  have  overlooked.  The  proposition  is,  that 
we  shall  not  prevent  a  voter  from  freely  exercising  the  right  of  suffrage. 

It  may  be  admitted  that  prevention,  in  its  strict  signification,  includes  more 
than  hindrance,  and  that  it  involves  the  idea  of  total  exclusion  from  the  right 
of  voting.  But  is  no  force  to  be  given  to  the  word  "freely?"  In  view  of  the 
fact  that  these  five  men  afterwards  voted,  the  counsel  for  the  defendant  asked 
whether  they  could  truthfuU}^  answer  "yes"  to  the  inquiry,  "  Were  you  pre- 
vented from  voting  on  the  8th  of  November  last?"  and  insisted  that  their 
correct  response  would  be,  "No;  we  were  hindered  —  not  prevented."  But 
suppose  the  inquiry  had  been,  "Were  you  prevented  from  freely  exercising  the 
rig.il  of  suffrage?"  they  w^ould  answer,  "Yes,  we  were  hindered. from  voting 
by  being  knocked  down,  shot,  forced  out  of  doors,  and  having  the  doors  closed 
against  us.  We  were  prevented  from  voting  freely.  We  voted  under  great 
diflBculties."  It  is  hardly  necessary  to  multiply  words  upon  this  point.  It  is 
in  proof  that  these  five  men  stood  waiting  in  line  before  the  ballot-box  with 
ballots  in  their  hands,  intending  to  vote  for  certain  individuals  upon  a  certain 
ticket,  which  they  wished  to  deposit;  that  while  thus  standing  prepared  to  ex- 
ercise and  intent  upon  exercising  their  right  of  suffrage,  Francis  Souder,  with 
others,  drove  them  from  the  room  and  shut  the  doors  against  them.  IIow  can 
it  be  said  that  they  were  not  prevented  from  exercising  their  vi^ht  freely? 

§  361.  Sufficiency  of  proof  to  show  that  an  election  was  held  and  the  char- 
acter of  the  election. 

II.  The  only  remaining  question  which  we  have  to  consider  is  the  legal 
effect  upon  this  case  of  a  paper  produced  by  the  government  from  the  office  of 
the  secretary  of  state,  and  purporting  to  be  a  certificate  of  election  filed  by 
certain  persons  claiming  to  make  the  return  of  the  election  held  in  the  town- 
ship of  Newton  on  November  8tb,  last.  The  reasoning  of  the  counsel  for  the 
defendant  upon  this  point,  as  it  appears  to  the  court,  is  founded  upon  a  misap- 
prehension of  the  allegations  of  the  indictment.  The  argument  is,  that  the 
indictment  charges  that  the  offense  was  committed  at  an  election  held  in  the 
township  of  Newton,  on  November  8th  last,  by  Alexander  B.  Mahan,  Samuel 
P.  Atkinson  and  Herman  Klusterman,  judges;  that  the  statute  requires  the 
jjdges  holding  the  election  to  file  a  certificate  of  the  results,  in  the  office  of 
the  secretary  of  state,  certifying  the  number  of  votes  polled  and  received  by 
each  candidate,  and  the  names  of  the  persons  voted  for,  and  that  such  paper 
bhall  be  an  official  paper;  that  to  sustain  the  allegation  in  the  indictment,  the 
l)rosecution  produced  this  certificate,  which  is  in  fact  signed  by  other  parties, 
and  therefore  does  not  prove,  but  directly  contradicts,  the  allegation. 

The  reply  we  have  to  make  to  the  argument  is,  that  there  is  no  such  allega* 
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tion  in  the  indictment,  nor  was  any  such  material  or  proper.  The  charpre  was 
that  a  stated  election  for  a  representative  in  the  congress  of  the  United  States, 
and  for  certain  state  oflRcers,  was  dul}^  held  on  that  day  at  the  township  of 
Xewton,  in  the  county  of  Camden.  The  facts,  therefore,  to  be  proved  were, 
not  that  Alexander  B.  Mahan,  Samuel  P.  Atkinson  and  Ilerman  Klusterman 
were  the  judges  who  conducted  the  election,  but  that  a  stated  election  was 
then  and  there  held;  that  it  was  conducted  by  persons  claiming  to  act  under 
the  authority  of  public  law,  and  that  it  was  held  for  the  purpose  of  electing  a 
member  of  congress. 

And  were  not  these  facts  proven?  A  large  number  of. witnesses  testified  to 
them.  Xo  one  raised  a  doubt  by  questioning  them.  The  defense  fully  showed 
them  by  producing  the  poll  book  required  to  be  kept  by  section  40  of  the  state 
election  law  (Six.  Dig.,  263),  having  the  proper  heading,  and  containing  a 
record  of  the  names  of  the  persons  whose  votes  were  received,  and  the  order 
of  their  reception,  and  oflFering  the  clerk  and  two  of  the  judges  of  election  as 
witnesses,  by  whom  the  facts  of  election  and  the  correctness  of  the  poll  book 
were  established.  But  it  seems  to  be  admitted  that  these  material  facts  were 
proved.  It  is  insisted,  however,  that  a  copy  of  a  certificate  was  produced 
from  the  office  of  the  secretary  of  state,  which  is  invested  by  the  statute  with 
the  character  of  an  official  paper,  and  which  contradicted,  and  therefore  inval- 
idated or  nullified,  the  verbal  proof. 

There  are  short  and  conclusive  answers  to  this:  1.  The  paper  thus  produced 
was  not  made  or  certified  in  the  manner,  and  did  not  come  from  the  source,  re- 
quired by  the  statute  to  constitute  it  an  official  paper.  It  appears,  upon  inspec- 
tion, to  have  been  the  copy  of  a  return  filed  with  the  clerk  of  the  county  of 
Camden,  with  the  certificate  of  that  clerk  appended  that  it  was  a  full  and 
correct  return  of  the  election  in  the  township  of  Jfewton,  as  fihd  in  his  office. 
It  did  not  come  to  the  secretary  of  state,  either  from  the  board  of  election  of 
the  township,  or  from  the  board  of  county  canvassers.  2.  But  admit  that  it 
has  the  prerequisites  necessary  to  make  it  an  official  paper.  Then  it  is  a  record, 
or  it  is  not.  If  a  record,  and  incapable  of  contradiction  by  verbal  evidence, 
as  claimed  by  defendant's  counsel,  all  the  facts  which  it  contains  must  be  ac- 
cepted as  true.  It  shows  that  there  was  an  election  in  the  township  of  Newton, 
in  the  county  of  Camden,  on  November  8th  last,  and  that  such  election  was  for 
a  representative  in  the  congress  of  the  United  States,  which  are  the  material 
facts  to  be  established;  and  all  the  verbal  testimony  in  the  cause,  to  the  effect 
that  some  other  judges  held  the  election,  must  be  regarded  as  untrue;  exhib- 
iting the  depravity  of  the  character  of  the  witnesses,  or  the  fallibility  of  their 
memory.  But  if  it  is  not  a  record,  and  may  be  contradicted  by  other  proof, 
then  the  verbal  evidence  offered  is  abundant  to  prove  these  necessary  facts  in 
the  case,  and  the  verdict  was  right. 

Thus,  after  a  careful  survey  of  the  law  and  the  evidence,  the  court  finds  no 
sufficient  reason  to  be  dissatisfied  with  the  result  at  which  a  patient  and  intelli- 
gent jury  arrived,  and  the  motion  for  a  new  trial  is  denied.     Motion  denied. 

§863.  Frandnlent  regr^stration. —  Congress  has  a  constitutional  right  to  provide  that  a 
fraudulent  registration  under  the  state  laws,  or  a  fraudulent  attempt  to  register,  for  the  pur- 
pose of  voting  for  a  representative  or  delegate  in  congress,  shall  be  a  crime  against  the 
United  States.     United  States  v.  Quinn,  8  Blatch.,  56. 

§dd3.  Naturalization  papers. — The  use  by  the  accused  of  a  certificate  of  naturaliza- 
tioD,  for  the  purpose  of  registering  as  a  voter,  knowing  that  the  certificate  had  been  issued 
without  his  pi-esence  in  court,  and  without  any  oath  being  taken,  is  not  suflicient  to  convict 
Mm  under  section  5426  of  the  Revised  Statutes.    United  States  v,  Burley,*  14  Blatoh.,  91. 
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g  384.  Issaingr  fraudiiloiit  certificate. —  On  an  indictment  against  an  officer  of  election  for 
issuing  a  false  and  fraudulent  certificate,  it  is  essential  to  prove,  as  claimed,  that  the  ballot- 
box  was  stuffed,  and  that  such  stuffing  was  done  with  the  procurement  or  knowledge,  or  in 
consequence  of  the  neglect,  of  the  officers  of  election.  It  is  not  sufficient  that  the  certificate 
was  false;  it  must  be  fraudulent  as  well.     United  States  v.  Baldridge.*  11  Fed.  R.,  553. 

j:^  365.  To  warrant  a  conviction  under  section  5515,  Revised  Statute i,  punishing  officers  of 
election  who  fraudulently  make  any  false  certificate  of  the  result  of  an  election,  it  must 
appear  that  the  prisoners  made  a  fraudulent  certificate  of  the  result  of  the  election  in  the 
district,  as  charged.     United  States  v.  Hayden,*  52  How.  Pr.,  471. 

§  360,  Illegal  voting. —  Upon  an  indictment  of  a  female  for  voting  at  an  election  for  con- 
gressmen in  New  York,  where  none  but  males  are  allowed  to  vote  for  members  of  the  most 
numerous  branch  of  the  legislature,  under  the  act  of  May  31,  1870,  providing  **  that  if  at  any 
election  for  representatives  in  the  congress  of  the  United  States,  any  person  shall  knowingly 
vote  without  having  a  lawful  right  to  vote,  .  .  .  every  such  person  shall  be  deemed 
guilty  of  a  crime,"  etc.,  it  is  no  defense  that  the  defendant  voted  in  the  belief  that  she  had  a 
right  to  vote.     United  States  v.  Anthony,  U  Blatch.,  200. 

§  367.  The  constitution  of  Oregon  declares  that  **the  privilege  of  an  elector  shall  be  for- 
feited by  a  conviction  of  any  crime  which  is  punishable  by  imprisonment  in  the  penitentiary." 
The  defendant  having  been  convicted  on  his  plea  of  guilty  to  an  indictment  for  assault  with 
a  dangerous  weapon,  which  offense  was  punishable  either  by  fine,  imprisonment  in  the  jail, 
or  in  the  penitentiary,  in  the  discretion  of  the  court,  and  having  been  sentenced  by  the  court 
to  pay  a  fine,  was  indicted  under  section  5511,  Revised  Statutes,  for  voting  for  a  representative 
in  congress  without  having  a  right  to  vote.  It  was  held  (1)  that  the  defendant  was  "con- 
yicted  "  within  the  meaning  of  the  above  constitutional  provision  when  he  pleaded  guilty, 
and  without  regard  to  the  judgment  of  the  court ;  (2)  that  the  crime  was  punishable  by  im- 
prisonment in  the  penitentiary  within  the  meaning  of  the  constitutional  provision,  and  that 
it  was  immaterial  that  it  could  be  and  was  otherwise  punished  in  the  discretion  of  the  court ; 
and  (3)  that  the  defendant  had  therefore  voted  without  having  a  right  to  vote.  United  States 
V.  Watkinds,*  7  Saw.,  85. 

§  36S.  Judges  of  election  are  not  punishable  criminally  unless  they  have  acted  from  a  cor- 
rupt motive.     United  States  v.  Gillis,  2  Or.  C.  C.  44.     See  g§  328,  829. 

§  869.  Upon  an  indictment  charging  judges  of  an  election  with  neglecting  their  duties  as 
such  judges,  contrary  to  section  5515  of  the  Revised  Statutes,  it  must  appear,  in  order  to  jus- 
tify a  conviction,  that  the  inspectors  of  election  intended  to  perpetrate  some  wrongful  act  or 
omission  of  duty,  or  were  guilty  of  some  palpable  neglect  that  would  lead  to  the  conclusion 
that  a  violation  of  law  was  designed.  The  delivery  of  the  keys  of  the  ballot-boxes  to  one  of 
the  policemen  attending  the  polls,  pursuant  to  a  custom  prevailing  in  the  district  for  many 
years,  is  not  such  a  criminal  neglect  of  duty,  the  character  of  the  policeman  being  unim- 
peached.     United  States  v,  Hayden,*  52  How.  Pr.,  471. 

§370.  Election  of  members  of  congress.— Congress,  under  section  5515  of  the  Revised 
Statutes,  cannot  punish  violations  of  state  election  laws  unless  such  violations  affect  the  elec- 
tion of  members  of  congress.     United  States  v.  Nicholson,*  3  Woods,  215. 

§  371.  On  an  indictment  under  section  5515  of  the  Revised  Statutes,  against  state  officers 
of  election  for  doing  an  act  intended  to  affect  the  result  of  an  election  of  members  of  con- 
gress, it  is  necessary  to  convict  to  show  the  intent,  and,  as  in  other  cases,  if  the  acts  done 
would  have  that  effect  it  must  be  presumed,  unless  the  presumption  is  rebutted,  that  they 
were  thus  intended.     Ibid. 

§372.  Congress  has  the  authority  to  provide  for  the  punishment  of  any  person  who  shall, 
by  threats,  force  or  intimidation,  prevent  any  person  from  giving  his  advocacy  and  support 
in  a  lawful  manner  to  the  election  of  his  favorite  member  of  congress.  United  States  v, 
Goldman,  3  Woods,  187  (§§  2290-93). 

YI.  Offenses  on  the  High  Seas. 

[See  a  504,  6:37,  791-796,  2623.    As  to  poTv^ers  of  master  and  duties  and  liabilities  of  seamen,  see  IMURinin  Law.] 

1.  In  General. 

Summary  —  Revolt;  proof  of  national  character  of  vessel^  §  373. — Jurisdiction;  high  seas, 
§§  374,  375.—  Master  vx)unding  or  imprisoning  crew;  **  creii^'*'  defined,  §  876. 

§  878.  Proof  that  the  ship  is  American  property  is  sufficient  proof  of  national  character  to 
support  an  indictment  of  seamen  for  endeavoring  to  make  a  revolt.  No  documentary  proof, 
such  as  a  bill  of  sale  or  registry,  is  necessary  where  the  above  fact  is  established.  United 
States  V,  Seagrist,  §§  377-380.    See  §§  385,  503. 
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g  371.  A  vessel  lying  iii  the  jwrt  of  Palermo,  not  within  any  inolosetl  dock,  nor  actually  at 
anr  pier  or  wharf,  but  lying  in  what  is  called  the  harbor,  fastonwl  to  the  Hhore  by  cable,  and 
communicating  with  the  land  by  her  boats,  is,  within  the  common  acceptance  of  the  term, 
on  the  *'  high  seas,"  outside  of  low-water  mark  on  the  coast.  A  revolt  committed  on  an 
American  vessel  in  such  a  position  is  therefore  within  the  jurisdiction  of  the  courts  of  tho 
United  States.     Ibid,    See  §  492. 

§  875.  The  offenses  of  mutiny,  and  the  endeavor  to  make  a  mutiny,  as  defined  by  the  act 
of  1835,  are  offenses  against  the  person  and  authority  of  the  master,  and  therefore  cogni- 
zable in  the  proper  circuit  court  of  the  United  States,  wlien  committed  on  an  Anu^ricau  bhip 
lying  within  the  jurisdiction  of  any  foreign  state,  under  the  act  of  March  3.  \><2'),  giving  the 
circuit  courts  jurisdiction  in  such  cases  where  the  offense  is  committed  "  by  any  |M-rson  be- 
longing to  the  company  of  said  ship,  or  any  passenger,  on  any  person  belonging  to  the  com- 
pany of  said  ship,  or  any  other  passenger."    Ibid, 

^  376.  Under  the  third  section  of  the  statute  of  183o,  providing  "  that  if  any  master  or 
other  officer  of  an  American  ship  or  vessel  on  tho  high  seas,  or  on  any  otlier  waters,  etc., 
shall  from  malice,  hatred  or  revenge,  and  without  justifiable  cause,  Ix'at.  wound  or  imprison 
one  or  more  of  the  crew  of  such  ship  or  vessel,"  etc.,  he  shall  be  punished,  etc.,  it  is  an  offense 
for  the  master  to  commit  the  acts  described  upon  the  chief  or  other  otticer  of  the  ship.  The 
word  ** crew"  includes  all  the  officers  except  the  master,  as  well  as  the  common  seamen. 
United  States  v.  Winn,  gS  3S1-384.    See  gg  458,  491,  499. 

[Notes.—  See  §§  385-510.] 

UNITED  STATES  v.  SEAGRIST. 
(Circuit  Court  for  New  York:  4  Blatchford,  420-425.     1860.) 

Statement  of  FAcre. —  Indictment  against  seamen  for  an  endeavor  to  make 
a  revolt  and  mutiny  on  an  American  ship  in  a  foreign  port.  They  were  con- 
victed, and  move  for  a  new  trial.  Further  facts  appear  in  tho  opinion  of  tho 
court 

Opinion  by  Betts,  J. 

The  ground  urged  for  a  new  trial  in  this  case  is  tho  alleged  misdirection  of 
the  court  to  the  jury  that  the  port  of  Palermo,  where  the  offense  is  charged 
by  the  indictment  to  have  been  committed,  is  a  place  within  the  admiralty 
jurisdiction  of  the  United  States.  The  objection  would  have  been  more  appro- 
priately taken  in  arrest  of  judgment,  but  the  validity  of  it  may  well  be  deter- 
mined in  either  mode  of  proceeding. 

§  377.  What  proof  of  the  national  character  of  a  iv.swcZ  is  svjjh.'icnt  in  a  trial 
of  seamen  indicted  for  attempting  to  malce  a  revolt. 

The  objection  that  no  documentary  proof,  such  as  a  bill  of  sale  or  registry, 
was  put  in,  establishing  the  national  character  of  the  vessel,  cannot  avail  the 
defendants.  The  master  testified  that  she  was  owned  in  this  city  by  American 
citizens,  and  it  was  only  necessary  for  tho  prosecution  to  prove  that  she  was 
American  property  to  support  tho  indictment.  It  was  not  in  any  way  an  issue 
on  the  trial  whether  she  was  entitled  to  the  privileges  of  an  American  bottom 
under  our  revenue  laws.  The  only  fact  involved  was  whether  she  was  Amer- 
ican property,  and  of  this  there  can  be  no  doubt.  3  Kent's  Comm.,  130,  lo2, 
150.  The  main  point  contested  on  the  trial  and  on  this  motion  rests  on  an 
exception  to  the  jurisdiction  of  the  court.  The  generic  offense  of  endeavoring 
to  make  a  revolt  was  first  declared  to  be  a  crime,  by  the  United  States  laws,  in 
the  crimes  act  of  April  30, 1790  (I  U.  S.  Stats,  at  Large,  115,  §  12) ;  and  the  courts 
have  recognized  the  offense  as  sufficiently  described  and  specified  under  that 
denomination  to  be  subject  to  judicial  cognizance.  United  States  v,  Kelly,  4 
Wash.,  528;  S.  C,  11  Wheat.,  417;  United  States  v.  Smith,  1  Mason,  147.  It 
was  decided  in  the  first  circuit  that  the  offense,  when  committed  within  a 
harbor  of  the  United  States,  was  punishable  under  the  act,  and  that  it  was  not 
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a  condition  to  the  jurisdiction  of  the  court  that  the  offense  should  have  bdea 
committed  on  the  high  seas.  United  States  v.  Hamilton,  1  Mason,  443.  In 
IJnited  States  v.  Keefe,  3  Mason,  475,  Judge  Story  ruled  that  an  indictment 
under  the  act  of  1790,  for  an  endeavor  to  make  a  revolt,  was  triable  in  the  cir- 
cuit court,  although  the  offense  was  committed  in  a  foreign  port,  the  criminal 
jurisdiction  in  admiralty  being  deemed  to  be,  in  a  general  sense,  co-ordinate  as 
to  place  with  the  civil  jurisdiction.  This  last  decision  was  made  in  1824,  and 
the  argument  on  the  present  motion  maintains  that  the  act  of  congress  of 
March  3,  1825  (4  U.  S.  Stats,  at  Large,  115,  §  5),  in  giving  directly  to  the  courts 
of  the  United  States  jurisdiction  over  certain  classes  of  offenses  committed  on 
board  of  American  vessels  in  foreign  ports,  necessarily  limits  the  jurisdiction 
to  those  specified  cases,  and  that  an  endeavor  to  make  a  mutiny  on  board  of  a 
ship  in  a  foreign  port  is  not  an  offense  on  any  person,  and  is,  therefore,  not 
subjected  to  the  cognizance  of  the  courts  of  the  United  Stales  by  the  provis- 
ions of  that  act.  The  language  of  the  statute  is:  "If  any  offense  shall  be 
committed  on  board  of  any  ship  or  vessel  belonging  to  any  citizen  or  citizens 
of  the  United  States  while  lying  in  a  port  or  place  within  the  jurisdiction  of 
any  foreign  state  or  sovereign,  by  any  person  belonging  to  the  company  of  said 
ship,  or  any  passenger,  on  any  person  belonging  to  the  company  of  said  ship, 
or  any  other  passenger,  the  same  offense  shall  be  cognizable  and  punishable  by 
the  proper  circuit  court  of  the  United  States." 

§  378.    When  a  vessel  may  he  considered  on  the  "  high  seas,"^^ 

In  considering  this  objection  it  is  worthy  of  notice  that  the  place  where  the 
vessel  lay  at  the  time,  although  called  the  port  of  Palermo,  was  not  within  any 
inclosed  dock,  nor  actually  at  any  pier  or  wharf.  She  lay  out  in  what 
was  called  the  harbor,  fastened  to  the  shore  by  cables.  She  communicated 
with  the  land  by  her  boats.  This  position  of  the  vessel  would  leave  her, 
within  the  common  acceptance  of  the  term,  on  the  "  high  S3as,"  outside  of  low- 
water  mark  on  the  coast.  United  States  v.  Hamilton,  1  Mason,  152;  The  Abby, 
id.,  360;  United  States  v.  Kessler,  Bald.,  15,  35  (§§  1G37-39,  {?ifra). 

§  379.  Construction  of  the  act  of  March  S,  1825  (.^  Slat,  at  Large^  115^  sec,  5). 

The  act  of  1825  was  not  designed  to  abrogate  or  curtail  the  jurisdiction  of 
the  United  States  over  crimes  committed  at  sea,  but  manifestly  to  remove 
doubts  whether  that  jurisdiction  could  be  exercised  when  the  locus  in  quo  wjs 
a  locked  harbor,  adapted  by  nature  or  artificially  to  cover  and  protect  vessels 
/.from  the  perils  of  an  open  coastage.  I  do  not  find  any  construction  given 
authoritatively  by  the  courts  of  the  United  States,  which  establishes  the  doc- 
trine that  the  act  of  1825  affords  the  exclusive  rule  of  decision  with  respect  to 
offenses  which  are  not  alleged  and  proved  to  have  been  committed  on  or  against 
,the  persons  of  individuals  on  shipboard.  A  case  occurred  in  1834,  before  the 
circuit  court  in  Pennsylvania,  in  which  the  judges  (Baldwin  and  Ilopkinson) 
adopted  that  view  of  the  law,  but  only  decided  that  larceny  within  a  port  in 
the  Bahamas,  committed  on  board  of  an  American  ship,  was  not  an  offense 
punishable  under  the  laws  of  the  United  States  (United  States  v.  Morel,  13  Am. 
Jur.,  279),  because  it  was  an  offense  against  property  alone;  and  the  court,  in 
illustration  of  their  conclusion,  referred  to  the  act  of  1825  as  omitting  to  extend 
the  admiralty  jurisdiction  over  any  '^'^^cription  of  offenses  within  foreign  ports, 
not  committed  on  or  against  some  j.erson.  Id.,  287,  288.  If  that  suggestion 
of  the  court  offers  the  true  exposition  of  the  act  of  1825,  the  crime  charged  in 
this  indictment,  and  proved  on  the  trial,  may,  without  any  impropriety  of  lan- 
guage, be  defined  to  be  one  against  the  master  of  the  vessel,  and,  being  charged 

103 


OFFENSES  ON  THE  HIGH  SEAS.— IN  GENERAL.  §8S0. 

in  the  words  of  the  second  section  of  the  act  of  March  3,  1S35  (i  U.  S.  Stat,  at 
Large,  776),  may  be  deemed  suflBciently  alleged,  without  any  more  pointed 
averment.  Whart.  Am.  Cr.  L.,  132  (2d  ed.).  The  first  count  of  the  indictment 
charges  that  the  vessel,  owned  by  a  citizen  or  citizens  of  the  United  States, 
whereof  Joseph  Davis  was  then  and  there  master  and  commander,  being  within 
a  foreign  port,  and  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  the  defendants,  being  four  of  the  crew  of  the  said  vessel,  "did  then 
and  there  endeavor  to  make  a  revolt,"  against  the  peace,  etc.  In  the  second 
count,  after  the  like  preliminary  averments,  it  charges  that  the  same  parlies 
"did  then  and  there  combine  and  confederate  with  each  other  to  make  a  revolt 
and  mutiny."  The  third  count,  after  the  like  preliminary  averments,  charges 
that  the  defendants  "did  then  and  there  solicit,  incite  and  stir  up  each  other  to 
disobey  and  resist  the  lawful  orders  of  the  master  of  the  said  ship,  and  to  neg- 
lect and  refuse  their  proper  duty  on  board  thereof,  and  to  betray  their  proper 
trust  therein."  The  first  section  of  the  act  of  1S35  defines,  in  very  precise 
terms,  the  crimes  of  revolt  and  mutiny,  and  affixes  a  specific  punishment  to  them; 
and  the  second  section  particularizes  the  acts  of  seamen  on  shipboard  which 
shall  subject  them  to  the  same  punishment  as  an  endeavor  to  make  a  revolt  or 
mutiny.  It  is  practically  unimportant  whgther  the  provisions  of  the  second 
section  are  expounded  as  so  many  instances  or  methods  in  which  the  offeuso  of 
an  endeavor  to  make  a  revolt  or  mutiny  may  be  manifested,  or  whether  they 
are  taken  distributively,  and  understood  to  be  so  many  separate  and  distinct 
offenses,  each  being  sufficient  of  itself  to  sustain  an  indictment.  The  three 
counts  of  this  indictment  are  so  framed  as  to  secure  to  the  United  States  the 
advantage  of  either  construction.  It  appears  to  me,  therefore,  that  the  court 
did  not  err  in  instructing  the  jury  that  if  the  acts  charged  in  the  indictment 
were  satisfactorily  substantiated  by  the  evidence,  and  if  the  defendants  com- 
mitted those  acts  with  intent  to  resist  the  master  in  the  free  and  lawful  exer- 
cise of  his  authority  and  command  on  board  of  the  vessel,  they  would  amount, 
in  law,  to  an  endeavor  to  make  a  revolt. 

§  380.  Tlte  C7'ime  of  endeavoring  to  make  a  revolt  is  one  against  the  master  of 
the  vessel^  and  it  is  sufficient  to  charge  it  in  the  words  of  the  act  of  IS  Jo. 

I  also  consider  that  the  court  wa^correct  in  further  instructing  the  jury  that 
the  offenses  of  mutiny,  and  the  endeavor  to  make  a  mutiny,  specified  in  the 
act  of  1835,  are,  as  defined  in  that  law,  by  necessary  implication,  offenses 
against  the  person  and  authority  of  the  master;  and  that  an  averment  of  the 
crime  in  the  language  of  the  statute  is  all  that  is  required  to  make  the  charge 
of  the  offense  complete,  within  the  supposed  requirements  of  the  act  of  1825, 
so  as  to  come  within  the  cognizance  of  the  court.  But,  independently  of  that 
view  of  the  case,  the  act  of  1835,  in  subjecting  the  offenses  therein  created  or 
described  to  the  admiralty  and  maritime  jurisdiction  of  the  court,  gives  to  the 
court,  in  my  opinion,  in  relation  to  those  cases,  a  cognizance  co-ordinate  with 
what  it  could  exercise  under  any  antecedent  law,  in  causes  of  like  character. 

The  motion  is,  accordingly,  overruled,  and  judgment  is  pronounced  against 
each  defendant  that  he  pay  a  fine  of  $10,  and  be  imprisoned  for  thirty  days. 

UNITED  STATES  v.  WINN. 
(Circuit  Court  for  Massachusetts:  8  Sumner,  209-220.    1838.) 

Statement  of  Facts. —  The  defendant  was  convicted  under  the  act  of  March 
3, 1835,  of  the  offense  of  imprisoning  a  member  of  the  crew.  He  moves  for  a 
new  trial.     The  person  imprisoned  was  one  Bassett,  chief  ofiicer  of  the  ship,  and 
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the  alleged  offense  was  committed  at  places  in  the  Pacific  Ocoan.  It  was 
contended  on  the  part  of  defendant  that  Bassett  was  not  a  member  of  the 
crew  within  the  meaning  of  the  act. 

Opinion  by  Story,  J. 

The  words  of  the  third  section  of  the  statute  of  1835,  oh.  40  [ch.  313],  are 
as  follows:  "That  if  any  master  or  other  officer  of  any  American  ship  or 
vessel  on  the  high  seas,  or  on  any  other  waters  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  shall,  from  malice,  hatred,  or  revenge, 
and  without  justifiable  cause,  beat,  wound  or  imprison  any  one  or  more  of  the 
crew  of  such  ship  or  vessel,  or  withhold  from  them  suitable  food  and  nourish- 
ment, or  inflict  upon  them  any  cruel  or  unusual  punishment,  every  such  person 
so  offending  shall,  on  conviction  thereof,  be  punished  by  fine  not  exceeding, 
etc.,  or  by  imprisonment  not  exceeding,  etc.,  or  by  both,  according  to  the 
nature  and  aggravation  of  the  offense."  And  the  question  now  presented  for 
the  consideration  of  the  court  is,  whether  the  offense,  when  committed  by  the 
roaster  upon  the  chief  or  other  officer  of  the  ship,  is  an  offense  within  the  pur- 
view and  intent  of  the  statute.  In  other  words,  is  the  word  "crew  "  in  tho 
section  used  in  contradistinction  to  officers  of  the  ship,  and  so  including  the 
common  seamen  or  mariners  only;  or  does  the  word  "  crew,"  in  the  sense  of 
the  statute,  embrace  all  the  officers  except  the  master,  as  well  as  the  common 
mariners. 

§  381  •   Construction  of  peiial  statutes. 

Now,  I  do  not  think  anything  material  in  the  construction  of  this  statute 
can  turn  upon  the  rule  so  ably  and  strenuously  expounded  at  the  bar,  that 
penal  statutes  are  to  be  construed  strictly.  I  agree  to  that  rule  in  its  true  and 
sober  sense;  and  that  is,  that  penal  statutes  are  not  to  be  enlarged  by  implica- 
tion, or  extended  to  cases  not  obviously  within  their  words  and  purport.  But 
where  the  words  are  general,  and  include  various  classes  of  persons,  I  know  of 
no  authority  which  would  justify  the  court  in  restricting  them  to  one  class,  or  in 
giving  them  the  narrowest  interpretation,  where  the  misciiief  to  be  redressed 
by  the  statute  is  equally  applicable  to  all  of  them.  And  where  a  word  is  used 
in  a  statute,  which  has  various  known  significations,  I  know  of  no  rule  that 
requires  the  court  to  adopt  one  in  preference  to  another,  simply  because  it  is 
more  restrained,  if  the  objects  of  the  statute  equally  apply  to  the  largest  and 
broadest  sense  of  the  word.  In  short,  it  appears  to  me  that  the  proper  course, 
in  all  these  cases,  is,  to  search  out  and  follow  the  true  intent  of  the  legislature, 
and  to  adopt  that  sense  of  the  words  which  harmonizes  best  with  the  context, 
and  promotes  in  the  fullest  manner  the  apparent  policy  and  objects  of  the  legis- 
lature. I  adopt  on  this  subject  the  doctrine  laid  down  in  the  case  of  the 
r.hooner  Industry,  1  Gall.,  117,  and  which,  I  am  persuaded,  is  in  perfect  con- 
sonance with  the  general  authorities  most  considered  and  most  relied  on  in 
cases  of  this  sort.  The  court  there  said:  "AYe  are  undoubtedly  bound  to 
construe  penal  statutes  strictly,  and  not  to  extend  them  beyond  their  obvious 
meaning  by  strained  inferences.  On  the  other  hand,  we  are  bound  to  interpret 
them  according  to  the  manifest  import  of  the  words,  and  to  hold  all  cases 
which  are  within  the  words,  and  tho  miscliiefs,  to  bt3  within  the  remedial  in- 
fluence of  the  statute."  The  most  restrictol  sfMi;t\  t':on.  is  not,  n^  a  matter  of 
course,  to  be  adopted  as  the  true  sense  of  the  statute,  unless  it  best  harmonizes 
with  the  context,  and  stands  best  with  the  words  and  with  the  mischiefs  to  be 
remedied  by  the  enactment. 
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§  382.  Definiticn  rfthe  word  ''crew?' 

Xow,  the  word  "  crew  "  has  several  well-known  significations.  In  its  gen- 
eral and  popular  sense,  it  is  eqnivalent  to  "company."  Thus,  for  example,  we 
find  the  most  general  definition  of  it  laid  down  in  Johnson's  dictionary  to  be 
"a  company  of  people  associated  for  any  purpose."  And  the  same  learned  lexi- 
cographer adds,  that,  when  spoken  with  reference  to  a  ship,  the  crew  of  a  ship, 
or  ship's  crew,  means  "the  company  of  a  ship,"  illustrating  it  by  a  verse  from 
Dryden's  translation  of  the  ^neid : 

"  The  anchor  dropped,  his  crew  the  vessel  moor." 
Falconer,  in  his  Marine  Dictionary,  says:  "The  crew  of  a  ship  {EqulpagCy 
French)  comprehends  the  officers,  sailors,  seamen,  marines,  ordinary  men,  serv- 
ants and  boys;"  adding,  "  but  exclusive  of  the  captains  and  lieutenants  in  the 
French  service."  Whether  this  definition,  so  far  as  it  is  applicable  to  the 
French  service,  is  correct  or  not,  it  is  not  necessary  to  decide,  though  M. 
Boulay  Paty,  in  his  vocabulary  annexed  to  his  edition  of  Emerigon,  has  de- 
fined equipage  somewhat  differently.  "  Equipage  se  forme  de  tous  les  Uommea 
cCun  Satimenty  pm'tes  sur  un  Hegisire^  qiw  Von  noinme  Role  d^ equipage,  Les 
officie7'8  sont  designes  sous  celui  d^Etat  MajorP  2  Emerigon  des  Assur.  par 
Boulay  Paty,  ed.  1827,  vol.  II,  p.  682.  Yalin,  after  giving  the  text  of  the  Or- 
dinance  of  the  Marine  (Liv.  2,  tit.  1,  Du  Capitaine,  art.  5),  ''  Appartiendra  au 
Maitre  de  faire  P Equipage  du  Valsseau^  de  choisir  et  louer  les  pilote,  contre- 
maitrey  7natelots  et  compagnons^'^  in  his  commentary,  adds, —  "  Ces  termeSy 
Matelots  et  compagnonSy  employes  dans  cet  article  sont  syaonymes,  De  tons 
tempSy  suivant  les  us  et  coutumes  de  la  mery  les  matelots  ont  cte  dtsignes  sous  le 
nam  de  compagnons  du  Maitre?^  1  Yalin  Comm.,  386.  In  this  sense,  it  is 
nearly  equivalent  to  our  phrase  crew,  or  ship's  company.  See,  also,  Pothier  on 
ilarit.  Contracts,  by  Gushing,  n.  163,  pp.  98,  99.  Eoccus  (De  Xav.  et  Naut., 
n.  9)  has  used  the  word  Nauta  in  the  same  general  sense.  Uahet  {Navis'\  etiam 
nautaSy  quod  est  nomen  generalCy  et  eomprehendit  omnes  personaSy  qucQ  in  navi 
deserviunty  et  faciurU  illam  navigare.  But  upon  a  question  of  the  construction 
of  our  own  laws,  little  light  can  be  derived  from  the  usages  of  language  in 
foreign  nations. 

The  general  sense  of  the  word  "crew,"  being  then,  as  I  thinkj  equivalent  to 
ship's  company,  which,  it  can  scarcely  be  doubted,  embraces  all  the  officers,  as 
well  as  the  common  seamen,  that  sense  ought  not  to  be  displaced,  unless  it  is 
manifest  that  the  legislature  have  used  the  word  "crew"  in  a  more  restrictive 
sense;  and  this  must  be  ascertained,  either  from  the  context,  or  from  the  ob- 
ject to  be  accomplished  by  the  enactment.  ]S'ow,  in  examining  our  laws  upon 
maritime  subjects,  it  will  be  found  that  the  word  "  crew  "  is  used  sometimes  in 
the  general  sense  above  stated,  and  sometimes  in  other  senses,  more  limited 
and  restrained.  It  is  sometimes  used  to  comprehend  all  persons  composing  the 
ship's  company,  including  the  master;  sometimes  to  comprehend  the  officers 
and  common  seamen,  excluding  the  master;  and  sometimes  to  comprehend  the 
common  seamen  only,  excluding  the  master  and  officers.  But  in  these  two  last 
classes,  I  think,  upon  close  examination,  it  will  be  found  that  the  context  al- 
ways contains  language  which  explains  and  limits  the  general  to  the  particular 
sense. 

There  are  various  acts  of  congress  in  which  the  words  "crew"  and  **' ship's 
company"  are  used  as  equivalent  to  each  other.  In  the  ninth  section  of  the 
act  of  1790,  ch.  56  [29],  requiring  a  certain  quantity  of  provisions  to  be  put  on 
board  for  every  person  in  a  foreign   voyage,  the  word  "crew"  seems  used  as 
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equivalent  to  ship's  company,  and  to  include  officers  as  well  as  common  sea- 
men. See,  also.  Passenger  Act  of  1819,  ch.  170,  §  3.  In  the  act  of  1803,  ch. 
C2,  §  1,  which  requires  the  master  to  deliver  to  the  collector  a  list  and  ''de- 
scription of  the  persons  composing  his  ship's  company,  to  which  list  the  oath 
or  affirmation  of  the  master  shall  be  annexed,  that  the  list  contains  the  names 
of  his  crew,"  etc.,  etc.,  it  is  plain  that  crew  and  ship's  company  are  used  as 
equivalent;  and  the  form  of  the  list  prescribed  by  the  treasury  department 
shows  that  all  the  officers  are  included  as  a  part  of  the  ship's  company  or  crew. 
See,  also,  Act  of  1813,  ch.  18-1,  §  3.  In  the  salvage  act  of  1800,  ch.  14:,  §  4,  the 
distribution  of.  the  salvage  in  cases  of  recapture  is  to  be  among  the  command- 
ers, officers  and  crew  of  public  armed  vessels;  and  in  case  of  private  armed 
vessels,  "among  the  owners  and  company,"  which  manifestly  includes  the 
master,  officers  and  common  seamen,  or  the  whole  ship's  company. 

Ill  the  piracy  act  of  1819,  ch.  200,  the  first  section,  in  providing  for  the  em- 
ployment of  the  public  ships  of  the  United  States  "in  protecting  merchant 
vessels  of  the  United  States  and  their  creivs  from  piratical  aggressions  and 
depredations,"  manifestly  includes  the  master  and  officers,  as  well  as  common 
seamen,  in  the  descriptive  word  "crew."  The  second  section  of  the  same  act 
uses  the  word  "crew"  in  the  same  comprehensive  sense,  as  applicable  to  the 
persons  belonging  to  the  piratical  vessel.  On  the  other  hand  the  third  section 
speaks  of  the  "commander  and  crew  of  every  merchant  vessel,"  and  authorizes 
them  to  oppose  and  defend  themselves  against  any  piratical  aggression,  in 
which  the  word  "crew"  as  clearly  comprehends  all  the  officers  and  common 
S3amen.  In  the  piracy  act  of  1820,  ch.  113,  §^  3,  4:  and  5,  the  words  "crew" 
and  "ship's  company"  are  used  as  exact  equivalents:  "If  any  person,  being 
of  the  crew  or  ship's  company  of  any  piratical  ship  or  vessel,  shall  land,"  etc., 
etc.;  and  "if  any  citizen,  etc.,  being  of  the  crew  or  ship's  company  of  any 
ship  or  vessel,  etc.,  shall  land,"  etc. ;  where  the  word  manifestly  comprehends 
the  master,  officers  and  common  seamen.  In  the  act  of  1792,  ch.  24,  §  8,  re- 
specting the  discharge  of  the  crew  of  the  vessel  in  a  foreign  country,  it  is 
provided  that  "the  master,  unless  the  crew  are  liable  b}' their  contract  to  be 
discharged  there,  or  do  consent,  shall  send  them  back."  Ilere  the  word  "  crew  " 
embraces  officers,  as  contradistinguished  from  the  master.  Ami,  generally,  it 
may  be  stated  that,  wherever  in  a  statute  the  words  master  and  crew  occur  in 
oonnection  with  each  other,  the  word  crew  embraces  all  the  officers  as  well  as 
the  common  seamen.     See  Abb.  Shipp.,  pt.  2,  ch.  1,  §  5,  pp.  87,  88. 

On  the  other  hand,  in  the  act  of  1817,  ch.  204:,  §  3,  providing  that  bounties 
in  the  fisheries  shall  be  to  such  vessels  only  where  "  the  officers  and  three- 
fourths  of  the  crew"  shall  be  citizens,  the  word  crew  is  used  as  applicable  to 
the  common  seamen  or  fishermen  only.  So,  in  the  act  of  1790,  ch.  5(3,  §  3, 
where  it  is  provided  "  that  if  the  mate  or  first  officer  under  the  master,  and  the 
majority  of  the  crew  of  any  ship  or  vessel,"  etc.,  shall  discover  the  vessel  to  be 
leaky,  etc.,  they  may  require  the  vessel  to  proceed  to  some  convenient  port  to 
examine  her  state,  the  same  construction  must  prevail;  or  rather,  the  word 
"crew"  there  comprehends  all  the  officers,  except  the  mate  or  chief  officer,  as 
well  as  the  common  seamen. 

The  result  of  this  examination  of  some  of  the  leading  provisions  of  our  own 
statutes  upon  similar  subjects  shows  that  the  word  crew  is  ordinarily  used  as 
equivalent  to  ship's  company,  and  that  whenever  it  is  not  intended  to  embrace 
the  officers,  the  context  manifestly  excludes  them  by  enumerating  them,  as 
contradistinguished  from  the  rest  of  the  crew. 
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§  383.  Tlie  word  ^^  crcw^'^^  when  used  in  a  statute^  deeined  to  include  every 
other  officer  except  tlie  master  or  commanding  officer. 

But,  passing  from  the  consideration  of  other  statutes,  let  us  now  proceed  to 
the  examination  of  that  of  1835,  ch.  40,  upon  which  our  judgment  must  finally 
turn.  The  first  section  provides  *'that,  if  one  or  more  of  the  crew  of  an 
American  ship  or  vessel,  on  the  high  seas,  etc.,  shall  unlawfully,  etc.,  usurp  the 
command  of  such  ship  or  vessel  from  the  master  or  other  lawful  commanding 
officer  thereof,  etc.,  etc.,  every  such  person,  etc.,  shall,  on  conviction,"  etc.,  be 
punished  as  provided  for  in  the  act.  Now,  it  seems  to  me  that  every  other 
officer  of  the  ship,  except  the  master  or  commanding  officer,  is,  and  ought  to 
be,  deemed  within  the  purview  of  the  act,  ns  one  of  the  crew.  He  may  com- 
mit the  ofifense  of  usurping  the  command  of  the  vessel,  as  well  as  a  common 
seaman ;  and  the  mischief  is  the  same  as  in  the  case  of  a  common  seaman ;  and 
he  is  one  of  the  crew  or  ship's  company  in  the  sense  of  the  general  maritime 
law.  Why,  then,  should  not  the  section  be  construed  to  embrace  all  cases 
within  the  words  and  within  the  mischiefs?  Wiiy  should  we  resort  to  the  nar- 
rowest possible  sense  of  the  words  instead  of  the  general  sense,  if  there  is  the 
same  mischief  in  each  case  to  be  suppressed,  and  the  same  public  policy  in  the 
protection  of  the  commercial  interests  of  the  country? 

The  second  section  admits  of  similar  considerations.  It  provides  that  'Mf 
any  one  or  more  of  the  crew  of  an  American  ship  or  vessel,  on  the  high  sea>, 
etc.,  shall  endeavor  to  make  a  revolt,''  etc.,  he  shall  bo  punished  as  stated  in 
the  act.  Why  is  not  an  officer,  not  being  the  commanding  officer,  to  be  deemed 
within  the  purview  of  the  section?  The  offense  would  be  even  more  reprehen- 
sible, when  committed  by  a  subordinate  officer,  than  by  a  common  mariner. 
So  far  from  there  being  any  public  or  presumed  policy  in  exempting  such  an 
officer  from  the  reach  of  the  penalties  of  the  section,  there  would  seem  to  bo 
a  very  strong  ground  for  holding  him  within  it.  Why,  then,  should  the  gen- 
eral import  of  the  word  "crew  "  be  restricted  in  his  favor? 

When  we  come  to  the  third  section,  the  language  is  somewhat  varied.  It 
provides  "that  if  any  master  or  other  officer  of  an  American  ship  or  vessel, 
on  the  high  seas,  etc.,  shall,  from  malice,  hatred,  or  revenge,  and  without  jus- 
tifiable cause,  beat,  wound  or  imprison  any  one  or  more  of  the  crew  of  such 
ship  or  vessel,  or  withhold  from  them  suitable  food  and  nourishment,  or  shall 
inflict  upon  them  any  cruel  and  unusual  punishment."  Now,  the  plain  object 
of  this  section  is  not  to  punish  every  offense  of  the  like  nature  committed  by 
any  person  belonging  to  or  on  board  of  the  vessel,  when  committed  upon  any 
other  person  belonging  to  or  on  board  of  the  same  vessel.  The  ofl'ense  can  be 
committed  only  by  the  master  or  an  officer  of  the  ship;  and  it  must  be  com- 
mitted upon  some  person  belonging  to  the  ship,  and  of  the  crew  of  the  ship. 
Hence,  the  like  offense,  when  committed  by  any  one  of  the  crew,  not  being  p.n 
officer,  or  by  a  passenger  or  a  stranger  on  board,  is  not  punishable  by  the  act. 
And  so,  on  the  other  hand,  the  offense,  when  committed  by  the  master  or 
other  officer  of  the  ship  upon  any  person  on  board  not  of  the  crew,  as  upon  a 
passenger  or  a  stranger,  is  also  not  within  the  reach  of  the  act.  It  was  mani- 
festly, then,  the  intention  of  the  act  to  punish  only  such  offenses  as  were  com- 
mitted by  persons  standing  in  a  particular  relation  to  each  other  on  board. 
There  is  also  some  reason  to  infer  that  the  object  of  the  section  was  confined 
to  the  offense  when  committed  by  a  superior  upon  some  person  who  stood  in 
relation  to  him  in  the  character  of  a  subordinate,  or  in  a  subordinate  station. 
The  consideration  that  the  acts  enumerated  are  required  to  be  done  by  officers 
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from  malice,  hatred,  or  revenge,  and  without  justifiable  cause;  that  some  of 
thera,  at  least,  are  of  a  nature  properly  within  the  functions  of  a  superior 
officer  on  board,  and  might  be  exercised  officially  for  a  justifiable  cause,  such 
as  imprisonment,  withholding  suitable  food  and  "nourishment,  and  inflicting 
cruel  and  unusual  punishments;  and  that  ordinarily  these  acts  could  not  be 
done  on  board  except  by  the  instrumentality,  consent  or  authority  of  the  su- 
perior officer  on  board, —  these  circumstances,  I  say,  do  greatly  enhance  the  pre- 
sumption that  the  offense  could  be  committed  only  by  a  superior  oflBcer  upon 
some  one  inferior  to  him.  In  this  view  the  words  "other  officer"  might  well 
be  interpreted  to  mean  commanding  officer,  standing  in  connection  with  the 
word  master,  so  as  to  import  an  officer  ejusdem  generis,  pro  hac  vice.  If  this 
were  to  be  admitted  as  the  true  interpretation  of  the  section,  then  the  word 
"crew"  would  naturally  embrace  all  the  ship's  company,  except  the  master  or 
commanding  officer,  at  the  time  of  the  oEFense. 

But  suppose  this  construction  not  to  be  entirely  free  from  doubt,  and  I  can- 
not but  think  that  there  is  considerable  force  in  it  as  a  true  interpretation  of 
the  legislative  intention,  from  the  very  words  used,  let  us  proceed  to  consider 
the  words  of  the  section  in  other  aspects.  The  words  must  be  read  distribut- 
ively,  "If  an^  master  shall,  from  malice,  etc.,  beat,  wound,  or  imprison,"  etc. 
or,  "if  any  other  officer  shall,  from  malice,  etc.,  beat,  wound,  or  imprison, 
etc.  Now,  if  the  first  clause  only  had  been  in  the  section,  "If  any  master 
shall,  from  malice,  beat,  wound  or  imprison  any  one  or  more  of  the  crew  of 
such  ship  or  vessel,"  I  confess  that  I  should  have  entertained  no  doubt  that  the 
word  "crew"  was  here  used  in  its  most  comprehensive  sense,  as  embracing  all 
the  officers  under  the  master,  as  well  as  the  common  seamen.  The  words  mas- 
ter and  crew,  in  such  a  connection,  naturally  embrace  all  persons  on  board 
constituting  the  ship's  company ;  and  our  statutes  (as  we  have  seen)  so  interpret 
them.  Can  it  make  any  difference  whatsoever  in  the  case,  that  the  words  "  other 
officer"  are  added?  They  only  extend  the  persons  who  may  become  offend- 
ers; but  they  do  not  change  or  limit  the  persons  against  whom  the  offense  may 
be  committed.  The  word  "crew"  ought  reasonably  (one  should  suppose)  to 
receive  the  same  interpretation,  whether  the  words  "  other  officer  "  are  in  or 
out  of  the  statute.  Xow,  because  the  offense  must  be  committed  by  the  master 
or  other  officer,  it  does  not  follow,  in  reason,  that  it  may  not  be  committed 
upon  another  officer  as  well  as  upon  a  common  seaman. 

§  384.  The  word  "crew^^  includes  officers  as  weli  as  common  seamen. 

If  the  word  "  crew,"  in  its  general  sense,  includes  officers  as  well  as  common 
seamen,  there  does  not  seem  any  ground  why  the  interpretation  should  be 
restricted  to  the  latter.  It  is  not  so  common  for  a  master  or  other  officer  to 
beat,  wound  or  imprison  another  officer,  as  to  beat,  wound  or  imprison  a  com- 
nxon  seaman.  But  the  act  is  not  the  less  reprehensible  in  the  former  case  than 
in  the  latter.  Indeed,  it  is  justly  considered  more  reprehensible;  for  it  goes  to 
the  overthrow  of  all  authority  and  discipline,  and  degrades  the  officers  in  the 
eyes  of  the  whole  body  of  seamen.  The  mischief  lo  be  remedied,  then,  is,  to 
say  the  least,  equal,  and  the  public  policy  the  same.  The  word  "  crew,"  in  its 
general,  appropriate,  and  even  popular  sense,  covers  both  cases.  It  admits,  i 
agree,  of  being  construed  in  a  more  restrained  sense,  which  will  not,  however, 
reach  the  whole  mischief.  But  my  difficulty  is,  how  the 'court  is  to  presume 
that  the  legislature  intended  the  more  restrained  sense,  when  the  word  in  its 
actual  connection  equally  admits  of  the  general  sense?  The  argument  for  the 
narrower  interpretation   comes   to   this,  that   the  words  "master  and  other 
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officers''' are  used  in  contradistinction  to**crew"in  the  clause.  But  I  tljink 
that  thej'^  are  used  merely  as  descriptive  of  the  offenders,  and  that  the  word 
**crew"  is  used,  not  in  contradistinction  to  "officers,"  but  in  contradistinction 
to  other  jiersons  who  might  be  on  b.>ard,  as  passengers  or  as  mere  strangers. 
The  argument  reads  the  clause  as  if  it  were,  "  If  any  master  or  other  officer 
shall  beat,  wound  or  imprison  any  of  the  rest  of  the  crew,  or  any  others  of  the 
crew,  not  an  officer."  Now,  I  am  not  prepared  to  say  that  this  is  the  true  read- 
ing. The  more  natural  construction  is,  "If  any  master  or  other  officer  shall 
beat,  wound  or  imprison  any  other  of  the  crew,"  if  we  must  interpolate  a  word 
to  express  the  full  sense. 

Upon  the  whole,  after  much  deliberation  upon  the  subject,  I  adhere  to  the 
construction  which  was  stated  to  the  jury  at  the  trial.  1  think  the  word 
"crew"  was  intended  to  include  the  officers  as  well  as  the  common  seamen; 
and  that  the  section  uses  the  word  as  equivalent  to  ship's  company.  In  this 
view,  it  is  used  in  the  same  sense  as  it  is  in  the  first  and  second  sections  of  tho 
act;  and  for  purposes  equally  important  to  the  due  protection  of  all  engaged  in 
the  maritime  service,  and  equally  necessary  for  the  safety  and  security  of  the 
vovage. 

Datis,  D.  J.,  concurred. 

g  385.  ReTolt. —  An  endeavor  to  make  a  revolt  in  a  ship  is  an  endeavor  to  excite  the  crew 
to  overthrow  the  lawful  authority  and  command  of  the  master  and  officers  of  the  ship.  It 
is  in  effect  an  endeavor  to  make  a  mutiny  among  the  crew  of  the  ship,  or  to  stir  up  a  general 
disobedience  or  resistance  to  the  authority  of  the  officers  of  tho  sliip.  A  mere  act  of  disobedi- 
ence to  a  lawful  command  of  the  officers  is  not  of  itself  an  endeavor  to  make  a  revolt;  but  to 
amount  to  the  offense  it  must  be  combined  with  an  attempt  to  excite  others  of  tho  crew  to  a 
general  resistance  or  disobedience  of  orders,  or  a  general  neglect  and  refusal  of  duty.  United 
States  r.  Smith,*  1  Mason,  147.     See  §  373. 

§  3S6b  It  seems  that  an  endeavor  to  make  a  revolt  is  an  endeavor  to  excite  the  crew  to 
overthrow  the  lawful  authority  of  the  master  and  officers  of  a  ship.    United  States  v.  Smith,* 

3  Wash.,  525. 

§  387.  Although  the  act  of  congress  punishing  a  revolt  does  not  define  it,  courts  may  give 
the  language  a  judicial  definition,  and  punish  the  acts  coming  within  it.  United  States  r. 
Kelly,*  11  ^Vlleat.,  417. 

§  388.  The  niakmg  of  a  revolt  on  shipboard  is  where  the  crew,  or  any  part  of  them,  throw 
off  all  obedience  to  the  commander,  and  forcibly  take  possession  of  the  vessel,  by  assuming 
and  exercising  the  command  and  navigation  of  her,  or  by  transferring  their  obedience  from 
the  lawful  commander  to  one  who  has  usurped  the  command.  Previous  confederacy  is  not 
necessary,  and  it  is  immaterial  whether  the  command  be  afterwards  regained  by  the  prowt^ss 
of  the  lawful  commander,  or  by  foreign  aid,  or  whether  the  possession  of  tho  vessel  remained 
with  the  mutineers  a  day,  an  hour,  or  only  a  few  minutes.     United  States  v.  HaskeU,* 

4  Wash.,  402. 

§  889.  An  endeavor  to  make  a  revolt  consists  of  an  endeavor  of  the  crew  of  a  vessel,  or 
any  one  or  more  of  them,  to  overthrow  the  legitimate  authority  of  the  commander,  witli 
intention  to  remove  him  from  his  command;  or,  against  his  will,  to  take  possession  of  the 
vessel  by  assuming  and  exercising  the  navigation  and  government  of  her,  or  by  transferring 
their  obedience  from  the  lawful  commander  to  one  who  has  usurped  his  station,  or  to  wiiom 
they  may  transfer  their  obedience.  United  States  v.  Kelly,*  4  Wash.,  528;  11  Whejit.,  418. 
§390,  Mere  insolent  conduct  of  seamen,  disobedience  to  orders,  or  even  violence  com- 
mitted on  the  pereon  of  the  master,  unattended  with  other  circumstances,  will  not  amount 
to  an  endeavor  to  make  a  revolt.     United  States  v.  Kelly,*  4  Wash.,  528. 

g  301.  An  illegal  combination  by  the  crew,  for  a  common  and  illegal  object,  a  refusal  to 
obey  the  lawful  orders  of  the  master,  and  inciting  each  other  to  persist  in  disobeying,  so  as 
to  overthrow  the  authority  of  the  master,  will  constitute  an  endeavor  to  make  a  revolt. 
United  States  v,  (Jardner,*  5  Mason,  402. 

§  392.  To  constitute  an  endeavor  to  make  a  revolt  by  a  seaman,  there  must  be  some  effort 
or  act  to  stir  up  others  of  the  crew  to  disobedience  of  the  lawful  commands  or  authority  of 
the  master.    United  States  v.  Savage,*  5  Mason,  460. 
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g  S93.  An  endeavor  to  commit  a  revolt  may  be  complete  by  stirring  up,  encotirni^in^  <  r 
combining  with  any  one  or  more  of  the  crew  to  produce  a  deliberate  disobedience  to  any 
lawful  order  of  the  master  or  other  officers;  but  tliere  must  be  a  clear  intent  to  produce  such 
a  revolt.     United  States  v.  Thompson,*  1  Sumn.,  171. 

§  304.  Assaulting  and  beating  the  master  does  not  amount  to  an  attempt  to  excite  a  revolt. 
United  States  v.  Lawrence,*  1  Cr.  C.  C,  94. 

§  395.  A  mere  conspiracy  of  the  crew  to  make  a  revolt  will  not  amount  to  an  endeavor  to 
make  a  revolt  unless  it  be  followed  by  some  overt  acts  tending  to  that  end ;  nor  is  concert 
among  the  crew  to  make  a  revolt  an  essential  ingredient  in  the  offense.  United  States  v. 
Kelly,*  4  Wash..  528. 

§  396.  The  master  of  a  ship  is  prevented  in  the  free  and  lawful  exercise  of  his  authority 
and  command,  within  the  meaning  of  the  act  of  1835,  ch.  40,  §  1,  punishing  a  revolt,  when 
he  is  prevented  by  the  force,  fraud,  threats  or  intimidations  of  the  crew  from  carrying  into 
effect  any  one  lawful  command.  The  command  to  continue  the  business  of  whaling  by  the 
master  of  a  whaling  ship  is  prima  facie  a  lawful  command.  United  States  t\  Borden,*  1 
Spr.,  374. 

i^  397.  A  combination  by  the  crew  to  refuse  to  pursue  the  business  of  the  vessel  is  not  of 
itself  intimidation  within  the  meaning  of  the  above  act.  But  if  by  array  of  numbers  and 
union  the  fears  of  the  master  are  excited,  and  through  such  fear  he  is  prevented  in  the  free 
and  lawful  exercise  of  his  authority,  there  is  intimidation.  Such  intimidation  must  be  done 
wilfully  and  knowingly  and  intentionally  to  prevent  the  master,  etc.  In  doing  this  the  crew 
must  also  have  acted  unlawfully.    Ibid. 

§  398.  If,  from  the  improper  conduct  of  the  captain,  the  crew  have  good  reason  to  heUeve 
that  they  will  be  subjected  to  unlawful  and  cruel  punishment,  or  that  a  groat  wrong  is  about 
to  bo  inflicted  upon  one  of  the  crew,  they  have  a  right  to  take  reasonable  measures  to  prevent 
it.     Ibid, 

§  399.  A  revolt,  in  the  sense  ©f  the  act  of  1790,  punishing  any  seamen  who  **  endeavor  to 
make  a  revolt,"  is  an  usurpation  of  the  authority  and  command  of  the  ship,  and  an  overthrow 
of  that  of  the  master  or  commanding  officer.  If  the  crew,  or  a  part  thereof,  conspire  to  re- 
fuse to  do  further  duty  on  board,  and  to  disobey  all  further  orders  of  the  master,  for  this  pur- 
pose, it  is  an  endeavor  to  make  a  revolt.  A  combination  to  resist  a  single  lawful  order  of  the 
master,  for  like  purposes,  and  any  act  done  in  pursuance  of  such  combination,  and  any  en- 
deavor to  stir  up  others  of  the  crow  to  such  resistance,  is  also  an  endeavor  to  make  a  revolt. 
United  States  v.  Hemmer,*  4  Mason,  105. 

g  400.  Where  the  crew,  by  violence,  prevent  the  master  from  punishing  a  seaman,  they  are 
guilty  of  an  endeavor  to  commit  a  revolt.     United  States  v.  Morrison,*  1  Sumn.,  448. 

§  401.  In  order  to  the  commission  of  the  offense,  it  is  not  necessary  that  there  should  be 
any  previous  deliberate  combination  for  mutual  aid  and  encouragement.     Ibid. 

^  402.  Actual  disobedience  to  some  order  given  is  not  necessary  to  constitute  an  endeavor 
to  make  a  levolt.  If  the  crew  have  combined  together  to  disobey  orders  and  to  do  no  duty, 
the  offense  is  complete  by  such  combination,  although  no  orders  have  been  subsequently  given. 
But  a  simple  refusal  by  one  or  more  to  do  duty  does  not  amount  to  the  offense,  unless  it  is 
done  by  a  common  combination,  or  to  effect  a  common  purpose.  The  parties  must  act 
together,  and  with  the  intention  of  mutual  encouragement  and  support.  United  States  v. 
Barker,*  5  Mason,  404. 

§  403.  If  the  crew  of  a  vessel,  or  any  two  or  more  of  them,  combine  or  confederate  to  re- 
fuse to  do  further  duty  on  board  the  ship,  and  to  resist  the  lawful  commands  of  the  officers 
in  regard  to  the  sailing  or  preparations  for  the  voyage,  or  if  tliey  encourage  each  other  in 
such  acts  of  refusal  and  disobedience,  it  is  an  endeavor  to  make  a  revolt,  and  punishable  by 
the  act  of  1835,  ch.  40,  §  2,  unless  some  justification  for  the  refusal  and  disobedience  is  made 
out.     United  States  v.  Cassedy,*  2  Sumn.,  583. 

f  g  404.  A  mutual  co-operation  and  combination  of  members  of  the  crew  of  a  vessel  to  refuse 
'ifluty  and  to  disobey  the  niiuster  amounts  to  an  endeavor  to  make  a  revolt,  within  the  meaning, 
of  chapter  9  ol^^  the  crimes  act  of  1790.     United  States  v.  Haines,*  5  Mason,  272. 

§  405.  A  revolt  on  shipboard  occurs  whenever,  by  overt  acts  of  the  crew,  the  authority  of 
the  master  in  the  free  navigation  or  management  of  the  ship,  or  in  the  free  exercise  of  his 
rights  and  duties  on  board,  is  entirely  overthrown,  and  there  is  intentionally  caused  by  such 
acts  an  actual  or  constructive  suspension  of  his  command.  Direct  or  positive  force  upon,  or 
constraint  or  imprisonment  of,  the  master,  is  not  essential.  A  positive  refusal  to  perform 
any  duty  on  board  until  he  has  yielded  to  some  illegal  demand  of  the  crew,  when  it  has  pro- 
duced a  suspension  of  his  power  of  command,  or  when,  by  a  general  combination,  the  crew 
refuse  obedience  to  the  lawful  orders  of  the  master,  is  a  revolt.  Mere  disobedience  of  orders 
by  one  or  two  of  the  seamen,  without  combining  with  the  others  to  produce  a  deliberate  dis- 
obedience, although  it  is  highly  censurable  and  may  be  punished  by  the  master  on  board  the 

110 


OFFENSES  ON  THE  HIGH  SEA&— IN  GENERAL.  §§400-418. 

ship,  is  not  a  revolt;  nor  does  mere  oflfensive  or  insolent  language  constitute  this  crime. 
United  States  r.  Forbes,*  Crabbe,  560. 

§  406.  On  an  indictment  for  resisting  tlie  lawful  authority  of  a  master  on  shipboard  it  is 
not  necessary  that  the  defendants  should  either  depi'ive  the  master  of  iiis  cuminaiui,  or  usurp 
it  themselves,  or  transfer  it  to  another.  It  is  enough  that  the  captain  i&sutMl  lawful  orders, 
which  they  refused  to  obey,  and  that  they  resisted  the  enforcement  of  the  onUrs  with  vio- 
lence.    United  States  r.  Peterson,*  1  \yoo<lb.  &  M.,  305. 

g  407.  On  an  indictment  for  an  attempt  to  excite  a  revolt  on  shipboard,  it  is  sufUcient  if 
the  defendants  collected  together  in  a  tumultuous  manner  in  a  noisy  and  iusubordiuate  btale. 
endangering  the  police  of  the  vessel,  and  likely  to  terminate  in  actual  disobedience  of  orders 
and  actual  resistance  to  the  master *s  lawful  authority.     Ibid. 

g  40S.  Under  the  act  of  congress  of  April  30,  1790,  making  it  an  offense  to  "endeavor  to 
make  a  revolt,"  and  under  the  act  of  March  3,  lS;io,  declaring  that  "unlawfull}-,  wilfully, 
and  with  force,  or  by  fniud,  threats,  or  other  intimidation,  depriving  the  master  of  his  law- 
ful authority  to  command,"  will  constitute  a  revolt,  a  coinliiiiation  and  coufevleiacy  by  tho 
crew  to  refuse  to  go  to  sea  in  a  brig,  and  to  prevent  the  brig  from  sailing  ]nir<uaiit  to  tho 
orders  of  the  master,  while  they  were  on  board,  and  this  determination  being  made  known 
to  the  master,  constitutes  an  endeavor  to  make  a  revolt.     United  States  v.  Nyo,  2  Curt.,  225, 

§  109. master  may  be  disjirmed.— If  a  master  of  a  ship,  witliout  any  disobedience  of 

orders  or  resistance,  is  about  to  attack  any  of  the  crew,  he  may  bo  disarmed,  if  done  in  repel- 
ling great  violence  which  is  threatened  and  impending  without  any  justifiable  cause.  But  if 
the  crew  are  disobedient,  and  resort  to  personal  violence  and  seditiously  resist  the  master  in 
enforcing  his  lawful  orders,  he  can  then  rightfull}-  arm  himself,  and  if  only  intending  to  use 
his  weapons  so  far  as  is  necessary  to  produce  obelienco  and  put  down  mutiny,  ho  cannot  be 
properly  opposed  or^  disarmed  by  his  crew.     Uniteil  States  i\  Peterson,*  1  Woodb.  &  M.,  305. 

§  410. unseaworthioess  of  Teasel. —  If  the  crew  of  a  vessel,  acting  in  goo<i  faith,  and 

upon  reasonable  grounds  of  belief,  refuse  to  go  to  sea  because  of  the  unseaworthiness  of  the 
vessel,  they  cannot  be  found  guilty  of  revolt,  even  though  the  jury,  upon  all  the  evidence, 
should  be  in  doubt  as  to  the  actual  seaworthiness  of  the  vessel ;  or  even  if  they  sliouKl,  upon 
a  measuring  cast,  be  inclined  to  think  she  might  have  been  seaworthy.  United  States  r. 
Givings,*  1  Spr.,  75. 

g  411.  If  seamen  upon  coming  on  board  of  a  vessel  make  an  examination  and  decide  that 
the  vessel  is  unseaworthy,  and  then  reasonably  object  to  enter  on  their  contract,  they  are  not 
punishable  as  criminals  for  refusing  to  begin  to  serve  at  all.  But  if,  after  full  examination, 
they  have  begun  their  service,  they  are  still  bound  to  obey  all  lawful  commands,  and  are  not 
justified  in  conduct  otherwise  mutinous  unless,  perhaps,  in  immediate  i)eril  of  life.  United 
States  r.Staly,*  1  Woodb.  &  M.,  338. 

g  412.  It  is  a  good  defense  to  an  indictment,  under  section  12  of  the  crimes  act  of  1790,  for 
a  combination  by  seamen  to  resist  the  lawful  authority  of  the  master,  that  the  ship  was 
clearly  unseaworthy  and  unfit  for  the  voyage,  and  the  combination  was  made  to  compel  the 
master  to  return  home  on  that  account.  And  also,  if  the  seamen  acted  bona  fide  upon  rea- 
sonable grounds  of  belief  that  the  ship  was  unseaworthy,  and  the  seaworthiness  of  the  ship 
was  doubtful,  they  ought  not  to  be  convicted.  If  the  ship  was  clearly  seaworthy  the  combi- 
nation was  unlawful.    United  Stiites  v.  Ashton,*  2  Sumn.,  13. 

$$  418.  attack  apon  master. —  An  attack  by  seamen  upon  the  master  of  tho  vessel,  to 

constitute  the  offense  of  endeavoring  to  make  a  revolt,  under  the  act  of  April  30,  1790,  must 
be  accompanied  by  some  evidence  indicating  on  the  part  of  the  assailants  an  intention  to  take 
possession  of  the  vessel.     United  States  v.  Smith,*  3  Wash.,  IS. 

g  414.  right  of  self-defeuse. —  If  seamen  are  justifiable  in  refusing  to  go  to  sea,  the 

master  has  no  right  to  compel  them ;  and  if  he  threatens  or  uses  violence  upon  them  for  the 
purpose  of  forcing  them  to  go  to  sea,  they  have  a  right  in  self-defense  to  use  such  force  as  is 
necessary  to  resist  his  attempt.     United  States  r.  Givings,*  1  Spr.,  75. 

§  415.  lawful  resistance. —  If  the  general  object  of  resi^sting  the  master  of  a  vessel  by 

the  crew  be  legal,  the  particular  acts  of  one  person  who  in  such  resistance  goes  farther  tlian 
is  necessary,  not  being  a  part  of  the  general  object,  does  not  render  the  otiiers  liable.     Ibnt 

^  416.  new  master. —  It  is  no  justification  for  an  endeavor  by  seamen  to  make  a  revolt 

that  a  new  master  has  been  substituted  in  place  of  the  one  under  which  they  shipped.  Their 
contract  is  with  the  owners  of  the  vessel,  and  they  are  not  discharged  from  this  contract  by 
the  death,  removal  or  resignation  of  the  original  commander.  United  States  v.  Cassedy,*  2 
Sumn.,  582. 

§  417.  If  a  person,  substituted  as  master,  is  grossly  incompetent  to  the  duties  of  his  station, 
from  want  of  skill,  or  from  grossly  bad  habits,  or  from  profligate  and  cruel  behavior,  it  may 
famish  a  suitable  excuse  for  a  refusal  to  do  duty  on  the  part  of  the  crew.     Ibid, 

§  418.  It  is  no  excuse  for  an  endeavor  to  make  a  revolt,  in  refusing  to  obey  orders,  that  the 
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iTiasler  under  whom  the  seamen  shipped  was  compelled  to  abandon  the  voyage  on  account  of 
sickness,  and  the  owners  to  substitute  a  new  master,  where  by  the  articles  the  seamen  ex- 
pressly agreed  to  make  the  voyage  under  the  master  under  which  they  shipped  or  any  other 
master.  And  even  without  such  a  stipulation  in  the  shipping  articles,  there  would  be  no 
excuse.  The  shipping  contract  is  not  dissolved  in  such  a  case.  United  States  v.  Hamilton,* 
1  Mason,  443. 

§  419.  Where  a  master  Is  dismissed  for  reasonable  cause  without  fraud,  the  contract  of  the 
seamen,  already  entered  into,  is  not  dissolved,  and  they  may  be  guilty  of  endeavoring  to 
make  a  revolt,  by  disobeying  the  orders  of  the  new  master.  United  States  v.  Haines,*  5 
Mason,  272. 

§  420.  power  to  remove  mate.— On  an  indictment  for  an  endeavor  to  make  a  revolt, 

it  was  held  that  the  master's  power  to  remove  the  mate  is  absolute ;  that  if  the  mate  is 
wrongfully  removed  he  must  look  to  the  law  for  redress,  and  must  not  attempt  to  redress  his 
wrongs  by  violence.     United  States  v.  Savage,*  5  Mason,  460. 

§  421.  in  a  home  part.— The  twelfth  section  of  the  act  of  April  30,  1790,  providing 

that  *'if  any  seaman  shall  confine  the  master  of  any  ship  or  other  vessel,  or  endeavor  to 
make  a  revolt  in  such  ship,"  he  is  to  be  punished  as  provided  by  the  act,  does  not  limit  the 
offense  to  the  high  seas.  The  offense  is  punishable  under  this  act  when  committed  in  Salem 
harbor.  The  limitation  of  certain  offenses  to  the  high  seas,  in  the  previous  part  of  this  sec- 
tion, does  not  include  this  offense.     United  States  v.  Hamilton,*  1  Mason,  443, 

§422.  in  a  foreign  port.— It  is  not  necessary  that  the  offense  of  endeavoring  to 

make  a  revolt  should  have  been  committed  on  the  high  seas  in  order  to  bring  the  case  within 
the  twelfth  section  of  the  crimes  act  of  April  30, 1790,  whose  words  are  that  **  if  any  seaman 
shall  confine  the  master  of  any  ship  or  other  vessel,  or  endeavor  to  make  a  revolt  in  such 
ship,"  he  shall  be  liable  to  the  punishment  prescribed  by  the  act.  If  committed  in  a  foreign 
port,  the  act  is  punishable  in  the  proper  circuit  court.     United  States  v.  Keefe,*  3  Mason,  475. 

§  423.  The  offense  of  endeavoring  to  make  a  revolt,  committed  either  on  the  high  seas  or 
in  a  foreign  port,  being  punishable  in  the  circuit  court  for  the  district  where  the  defendant 
is  apprehended,  or  into  which  he  may  first  be  brought,  it  is  immaterial  that  the  indictment 
alleges  the  crime  to  have  been  committed  on  the  high  seas,  wheu  in  fact  it  was  committed 
in  a  foreign  port.     Ibid. 

§  424. refusal  of  single  seaman  to  obey. —  A  mere  refusal  to  do  duty  on  the  part  of  a 

single  seaman,  without  any  attempt  to  encourage,  or  aid,  or  influence  any  others  of  the  crew 
to  the  same  act,  will  not  amount  to  an  endeavor  to  make  a  revolt.  If  each  seaman  separately 
refuses  to  do  duty,  without  any  encouragement  or  mutual  understanding,  there  is  no  en- 
deavor to  make  a  revolt.  To  constitute  the  offense  there  must  be  an  effort  to  excite  others 
to  disobedience,  or  some  common  understanding  to  act  together  for  mutual  encouragement. 
United  States  v.  Haines,*  5  Mason,  272. 

§  425.  deviation. —  Where  seamen  shipped  for  a  voyage  from  Boston  to  the  Penobscot 

river  and  thence  to  the  West  Indies,  and  the  vessel  on  its  voyage  returned  from  Penobscot 
river  and  touched  at  Boston,  and  the  seamen  thereupon  refused  to  do  further  duty  because 
tiiere  had  been  a  deviation  from  the  voyage,  it  was  held  tliat  such  refusal  was  justifiable  and 
was  not  an  endeavor  to  commit  a  revolt  within  the  statute  of  1835,  ch.  40.  United  States  i\ 
Matthews,*  2  Sumn.,  470. 

§  426.  by  one  not  a  seaman.—  Under  the  act  of  congress  punishing  "any  one  or  more 

of  the  crew  of  an  American  ship  or  vessel  on  the  high  seas,  or  on  any  other  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,"  who  *'  shall  endeavor  to  make 
a  revolt  or  mutiny  on  board  such  ship  or  vessel,  or  shall  conspire,  combine  or  confederate 
with  any  other  person  or  persons  on  board  to  make  such  revolt  or  mutiny,  or  shall  solicit,  in- 
cite or  stir  up  any  other  or  others  of  the  crew  to  disobey  or  resist  the  lawful  orders  of  the 
master  or  other  officer  of  such  ship  or  vessel,  or  to  refuse  or  to  neglect  their  proper  duty  on 
board  thereof,  or  betray  their  proper  trusts  therein,"  one  who  was  not  a  seaman  at  the  time 
naay  be  punished  for  soliciting  and  inciting  a  second  mate  who  was  doing  duty  as  a  seaman, 
and  who  was  an  unnaturalized  foreigner,  to  steal  money  on  board  the  ship.  United  States  v. 
Turner,*  2  N.  Y.  Leg.  Obs.,  258. 

§4'i7.  presumption  against  seamen. —  On  the  trial  of  members  of  the  crew  of  an 

American  vessel  for  refusing  to  do  duty,  contrary  to  the  act  of  March  3,  1833,  the  court  will 
presume  that  the  orders    disobeyed  were  orders  which   the  crew  were   bound   to   obey 
by  the  terms  of   the  shipping  articles,  where  the  crew  did  not,  at  the  tim^  the  orders 
w6re  given,  refuse  to  obey  them  on  the  ground  that  the  shipping  articles  did  not  require  such 
duty.     United  States  v.  Lynch,*  2  N.  Y.  Leg.  Obs.,  51. 

§428.  power  of  congress  to  punish.— Upon  an  indictment  of  the  members  of  the 

crew  of  a  whaling  vessel,  for  disobeying  the  orders  of  the  master,  and  endeavoring  to  make 
a  mutiny  and  revolt,  the  objection  that  congress  lias  no  constitutional  power  to  punish  mia- 
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demeanors  committed  on  the  high  seas  was  overruled.  The  court  were  of  the  opinion  (li-^t 
the  offense  charged  was  an  offense  against  the  law  of  nations,  and»  therefore,  within  the  ex- 
pr^s  constitutional  power  of  congress  to  punish ;  and  further,  that  as  congress  had  exercibed 
tills  power  by  various  acts  through  a  long  series  of  years,  it  was  not  proper  for  the  circuit 
court  to  question  its  rightful  exercise.     United  States  v.  Crawford,*  1  N.  Y.  Leg.  Obs.,  38S. 

429.  distressed  seamen  taken  on  board.— Distressed  seamen  taken  on  board  of  an 

American  vessel  at  a  foreign  port  to  be  brought  to  the  United  States,  at  the  request  of  the 
American  consul  there,  as  provided  by  section  4  of  the  act  of  February  28,  IsOi,  are  bouud 
Lo  l!o  duty  on  board  of  such  vessel  according  to  their  abilities,  and  may  be  puuisliL^d  for  the 
jffense  of  making  a  revolt,  trying  to  make  a*  rt'volt,  and  confining  the  captain,  as  defined 
ind  punished  by  the  act  of  congress.     United  States  v.  Sharp  *  Pet.  C.  C,  118. 

§  430.  pilot  an  oHieer. —  The  pilot  who  has  rentlered  himself  on  board  a  vessel  to  pilot 

^er  to  sea  is  an  officer  on  board  the  vessel,  within  the  meaning  of  the  act  of  March  3,  lU3o, 
punishing  members  of  the  crew  of  American  vessels  for  endeavoring  to  make  a  mutiny  or 
revolt,  or  for  resisting  the  lawful  orders  of  the  master  or  other  officer  of  the  ship.  A  refusal  of 
the  crew  to  obey  the  orders  of  the  pilot  to  put  the  vessel  to  sea  renders  them  liable  under  this 
act.     United  States  v.  Lynch,*  2  N.  Y.  Leg.  Obs..  251. 

p  431. refusal  to  proceed;  reference  to  shipping  articles.—  In  cases  where  the  refusal 

of  seamen  to  proceed  on  a  voyage  is  charged  as  constituting  the  offense  of  "  endeavoring  to 
make  a  revolt,"  the  shipping  articles  must  be  referred  to  to  determine  the  obligation  of  the 
seamen  to  proceed.  The  law  is  imperative  and  unequivocal  that  the  shipping  articles  must 
contain  a  statement  of  the  precise  voyage  or  voyages  for  which  the  sailor  contracts,  and  if  a 
deviation  from  such  specification  is  carried  out  (not  caused  by  vis  inajor)^  without  the  consent 
of  the  mariner,  by  going  to  intermediate  ports  and  landing  or  receiving  on  board  passengers 
or  freight,  or  an  ulterior  voyage  is  attempted  to  be  superadded  or  substituted,  and  the  sailors 
refuse  to  do  further  duty,  they  are  not  thereby  guilty  of  endeavoring  to  make  a  revolt.  So 
where  a  crew  signed  shipping  articles  for  a  vayage  from  New  Orleans  to  Havre,  and  thence  to 
one  or  more  ports  in  Europe,  should  the  master  require,  and  thence  back  to  a  port  of  discharge 
in  the  United  States;  and  passengers  and  freight  were  taken  on  at  Havre  for  the  port  of  New 
York,  and  the  cargo  of  a  distressed  vessel  to  carry  on  freight  to  Charleston,  and  jn  reaching 
New  York,  and  when  the  passengers  and  freight  for  that  port  had  been  landed,  and  the  cap- 
tain was  abcut  sailing  for  Charleston  to  deliver  the  remainder  of  his  cargo,  the  crew  refused 
to  proceed,  considering  the  voyage  ended,  it  was  held  that  they  were  not  guilty  of  making 
a  revolt;  since,  if  New  York  was  not  the  port  of  discharge,  the  coming  to  New  York  was  such 
a  deviation  from  the  voyage  contracted  for  in  the  shipping  articles  as  to  discharge  the  crew 
from  further  duty.     United  States  v.  White,*  6  N.  Y.  Leg.  Obe.,  230. 

§  433.  port  of  discharge.—  On  an  indictment  for  endeavoring  to  make  a  revolt,  it  is 

held  that  the  port  of  discharge  is  the  port  at  which  the  cargo  is  actually  unladen.  United 
States  V.  Barker,*  5  ^lason,  404. 

^'  433. ressel  not  licensed  and  enrolled.--  It  is  held  that  members  of  the  crew  of  an 

American  whaling  vessel  cannot  be  convicted  and  punished  for  an  attempt  to  revolt  under 
the  act  of  1835,  where  the  vessel  proceeded  on  the  voyage  on  which  the  revolt  is  alleged  to 
have  been  committed,  without  being  licensed  and  enrolled  as  required  by  the  act  of  February 
18,  1793,  entitled  "  An  act  for  enrolling  and  licensing  ships  or  vessels  employed  in  the  coast- 
ing trade  and  fisheries,  and  for  regulating  the  same."  United  States  v.  Jenkins,*  1  N.  Y. 
Leg.  Obs.,  344. 

^  434.  The  act  of  1835,  ch.  40,  provides  that  "if  any  one  or  more  of  the  crew  of  an  Amer- 
ican ship  or  vessel,  on  the  high  seas,  etc.,  shall  endeavor  to  make  a  revolt,"  he  and  they  shall 
on'couviction  be  punished  as  provided  in  the  act.  To  bring  the  case  within  this  statute,  the 
voyage  for  which  the  seamen  are  shipped  must  be  a  lawful  one,  and  they  must  at  the  time  be 
of  the  crew  of  an  American  vessel.  Since,  under  the  statute  of  1793,  ch.  52,  no  registered  ship 
or  vessel  can,  while  she  remains  registered,  engage  in  the  whale  fisheries,  the  crew  of  a  regis- 
tered vessel  shipped  for  a  whaling  voyage  and  engaged  in  a  whaling  voyage  cannot  be  guilty 
of  the  crime  punished  by  the  above  act.     United  States  v.  Rogers,*  3  Sumn.,  342. 

^  435. character  of  vessel.—  It  cannot  be  objected  that  an  endeavor  to  make  a  revolt 

cannot  be  committed  on  a  vessel  of  any  other  description  than  a  ship.  United  States  i\ 
Kelly,*  4  Wash.,  528. 

g  43<*.  ranning  away  with  vessel.—  In  order  to  constitute  the  offense  of  runnin;;  away 

with  a  vessel  by  seamen  employed  on  it,  it  must  appear  that  the  act  was  done  felon ioiisiy 
and  with  an  intent  to  convert  the  tliip  and  cargo,  or  either  of  them,  to  their  own  use.  United 
States  V.  Haskell,*  4  Wash.,  403. 

)5  487.  insnfflclent  crew, —  Where  the  crew  shipped  for  a  voyage  had  rendered  them- 

oelves  on  hoard,  and  the  vessel  had  left  her  fastenings  and  dropped  out  a  short  distance,  and 
Ike  master,  finding  that  he  had  shipped  a  more  numerous  crew  than  he  needed,  went  on  Shore 
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to  leave  some  of  them,  and  the  balance  refused  to  obey  orders  on  the  ground  that  they  w.-v  * 
going  to  sea  shorthanded,  and  they  were  indicted  for  the  offense,  the  jury  were  charged  tliat 
it  was  incumbent  on  the  prisoners  to  satisfy  the  jury  that  the  crew  left  on  board  were  incom- 
petent in  point  of  numbers  to  navigate  the  vessel  safely  at  sea.  United  States  v.  Lynch,*  2 
N.  Y.  Leg.  Obs.,  51. 

§  43S.  yielding  to  command  of  nsnrper.—  Where  seamen  are  charged  with  revolt,  and 

set  up  as  a  defense  that  they  acted  in  obedience  to  the  commands  of  a  usurper  throujrh  fear, 
the  defense  is  not  available  unless  the  fear  under  which  they  acred  is  the  fear  of  death,  and 
such  a  fear  as  a  man  of  ordinary  courage  and  fortitude  might  yield  to.  United  Slates  v. 
Haskell,*  4  Wash.,  402. 

§  439.  Confining  the  captain.—  To  find  a  seaman  guilty  of  the  offense  of  confining  the 
captain  as  defined  by  section  12,  Laws  United  States,  volume  2,  page  94,  it  is  not  necessary 
that  he  should  be  proved  individually  to  have  used  any  force  or  threats  to  comi>el  the  captain 
to  confine  himself  to  his  cabin  or  resign  his  commission,  if  he  joined  in  the  general  confed- 
eracy, and  by  his  presence  countenanced  the  acts  of  violence  which  produced  these  conse- 
quences.   United  States  v.  Sharp,*  Pet  C.  C,  118. 

§  440,  The  master  of  a  vessel  may  so  conduct  himself  as  to  justify  his  officers  and  crew  in  . 
placing  restraints  upon  him  to  prevent  the  commission  of  acts  which  might  endanger  tiie 
lives  of  the  whole,  and  in  such  a  case  they  are  not  punishable  for  confining  the  master.  IbidL 

§  441,  Under  the  act  of  congress  of  1790,  declaring  that  *4f  any  seaman  shall  confine  the 
master  of  any  ship  or  other  vessel,  or  endeavor  to  make  a  revolt  in  such  ship,"  he  shall  be 
punished,  confinement  is  not  limited  to  mere  personal  restraint  by  seizing  the  captain  and 
preventing  the  free  movements  of  his  body,  or  by  locking  him  up;  but  extends  to  preventing 
his  free  movements  about  the  ship,  by  force  or  intimidation,  as  by  limiting  him  to  walking 
on  a  particular  part  of  the  deck  by  terror  of  bodily  injury,  or  by  present  force.  United  States 
v»  Hemmer,*  4  Mason,  105. 

§  442.  E>iery  confinement  of  the  master  by  the  seamen  is  not  illegal ;  if  the  master  is  about 
to  do  an  illegal  act  they  may  restrain  him ;  they  may  also  confine  him  in  justifiable  self- 
defense,  but  they  are  bound  to  submit  to  reasonable  chastisement.  United  States  v.  Thomp- 
son,* 1  Sumn.,  172. 

§  448.  The  crew  are  not  punishable  for  confining  the  master  of  a  vessel,  where  they  do  so 
upon  evidence  sufficient  to  satisfy  a  reasonable  and  firm  man  that  the  captain  is  insane  and 
that  there  is  danger  that  he  will  blowup  the  vessel  if  permitted  to  go  at  large.  United  States 
V,  Sharp,*  Pet  C.  C,  118. 

§  444.  A  mere  assault  and  battery  committed  at  sea  by  a  seaman  upon  his  commander  does 
not  amount  to  a  confinement  of  the  commander,  nor  to  an  attempt  to  excite  a  revolt,  within 
the  meaning  of  the  act  of  congress  of  April  80,  1790.  United  States  t?.  Lawrence,*  ICr.  C. 
C,  94. 

§  445.  Any  confinement  of  the  master  of  the  vessel  by  the  seamen,  whether  by  depriving 
him  of  the  use  of  his  limbs,  or  shutting  him  up  in  the  cabin,  or  by  intimidation,  preventing 
him  from  the  free  use  of  every  part  of  the  vessel,  amounts  to  a  confinement  in  contemplation 
of  law.     United  States  r.  Smith,*  8  Wash.,  78;  United  States  v.  Sharp,*  Pet.  C.  C,  118. 

§  446.  The  offense  of  endeavoring  to  make  a  revolt  and  confining  the  captain  of  the  vessel, 
committed  in  a  river  at  St.  Ubes,  is  held  to  be  wiihin  the  jui'isdiction  of  the  circuit  court.- 
United  States  v.  ^mith,*  8  Wash.,  78. 

g  447.  If  a  refractory  seaman  seizes  the  captain  of  the  vessel  and  throws  him  upon  tlie 
deck  and  holds  him  there  for  twenty  or  thirty  minutes,  it  is  a  confinement  of  the  captain 
within  the  sense  of  the  law.  But  the  offense  does  not  consist  in  forcibly  restraining  the  cap- 
tain ;  it  must  be  feloniously  done ;  that  is,  with  violence,  and  without  justifiable  cause,  etc. 
United  States  v.  Henry,*  4  Wash.,  428. 

§  448.  If  the  mate  seizes  the  captain  by  the  collar  and  holds  him  upon  the  deck  until 
released  by  other  members  of  the  crew,  it  is  a  confinement  of  the  captain.  United  States  t?. 
Stevens,*  4  Wash.,  647. 

§  449.  Confinement  of  the  master  may  consist  in  holding  him  against  the  ship's  rail  against 
his  will,  if  only  for  a  minute.     United  States  v.  Thompson,*  1  Sumn.,  171. 

§  450.  On  an  indictment  for  confining  a  sea  captain,  evidence  to  show  that,  in  an  affray 
between  the  captain  and  a  seaman,  the  latter  held  the  captain  in  confinement  for  any  length 
of  time,  is  sufficient  to  sustain  the  charge.     United  States  v.  Smith,*  8  Wash.,  525. 

§  451.  If  the  captain  of  a  vessel  is  restrained  from  performing  the  duties  of  his  station  by 
such  mutinous  conduct  of  his  crew  as  might  reasonably  intimidate  a  firm  man,  this  amouiits 
to  a  constructive  confinement  of  the  captain  within  the  sense  of  the  law.  It  makes  no  differ- 
ence in  this  respect  that  the  master  does  in  fact  go  unmolested  to  every  part  of  his  vessel, 
whenever  he  pleases,  if  compelled  by  a  regard  for  bis  own  safety  to  go  armed.  United  Statofr 
r.  Bladen,*  Pet.  C.  C,  213. 
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§  452.  Tlie  seizing  of  the  master  of  a  vessel  by  a  member  of  the  crew,  and  the  attempt  to 
throw  him  overboard,  is  a  confinement  of  the  master  within  the  meaning  of  the  law,  al- 
though the  confinement  last  only  for  a  minute  or  two.  The  raising  of  a  chair  by  the  captain 
and  pushing  the  sailor  forward  with  it,  on  his  refusal  to  go  forward  when  ordered,  will  not 
justify  the  sailor  in  seizing  the  captain.    Ibid, 

g  4^  The  oflfense  of  confining  the  master  of  a  vessel  by  one  or  more  of  the  members  of 
the  crew,  being  punishable  under  the  twelfth  section  of  the  crimes  act  of  179),  whether  com- 
mitted on  the  high  seas  or  in  port,  and  section  5  of  the  later  crimes  act  having  declared  that 
if  an  offense  shall  be  committed  on  board  of  a  vessel  belonging  to  a  citizen  of  the  United 
States,  while  lying  within  a  port  within  a  foreign  jurisdiction,  by  any  person  belonging  to 
the  ship's  company,  or  by  any  passenger,  it  may  be  cognizable  in  the  proi>er  circuit  court  of 
the  United  States,  in  like  manner  as  if  it  had  been  committed  on  the  high  seas,  the  place 
where  the  offense  of  confining  the  master  is  committed,  whether  upon  the  high  seas  or  in 
por^  is  immaterial  and  need  not  be  proved.  Nor  does  the  proviso  to  this  latter  act  require 
that  the  indictment  should  negative  the  fact  that  the  defendant  has  been  acquitted  or  cou- 
victed  of  the  offense  by  a  tribunal  of  the  country  where  it  was  committed.  United  States  v, 
Stevens,*  4  Wash..  547. 

§  4o4*  Use  of  deadly  weapon  by  master. — Where  a  seaman  is  brandishing  a  deadly  weapon 
and  threatening  the  master  with  it,  and  there  are  indicatious  that  others  of  the  crew  are 
about  to  co-operate  with  him,  and  the  circumstances  are  such  as  to  induce  a  captain  of  ordi- 
nary firmness  and  discretion  to  believe  that  the  use  of  a  pistol  is  necessary  to  suppress  a  mu- 
tiny, and  the  captain  does  so  believe,  he  is  justified  in  using  the  pistol.  United  States  v. 
Colby,*  1  Spr.,  119. 

^  4oo.  The  miaster  of  a  vessel  is  not  authorized  to  use  a  dangerous  weapon  in  punishing  or 
c^rcing  a  seaman,  unless  in  a  case  of  necessity.  If  the  captain,  acting  as  a  man  of  ordinary 
firntness,  in  the  exercise  of  a  sound  discretion,  and  judging  honestly  from  the  circumstances 
as  they  appear  to  him  at  the  time,  sincerely  believes  that  the  danger  is  imminent,  and  requires 
the  use  of  a  dangerous  weapon  to  reduce  to  obedience  a  seaman  actually  in  mutiny,  and 
makes  use  of  such  a  weapon  from  honest  motives,  then  he  is  justified  in  so  doing,  although 
subsequent  event-s  make  it  appear  that  less  severe  and  dangerous  measures  might  perhaps 
have  accomplished  the  purpose.    Ibid. 

g  450.  The  word  "assault,"  in  an  indictment  against  the  master  of  a  vessel  for  assaulting 
a  seaman  with  a  dangerous  weapon,  carries  with  it  the  allegation  of^iillegality.  Such  an  in- 
dictment requires  proof  of  an  unjustifiable  offer  or  attempt  to  do  bo(Uly  harm;  but  malice 
is  not  an  ingredient  ef  the  offense,  and  need  not  be  proved.  United  States  v,  Lunt,*  i  Spr., 
811. 

§  457.  The  master  of  a  vessel  has  not  only  the  right  of  self-defense,  but  also  to  defend  his 
authority.  He  shall  not  use  more  force  to  maintain  his  supremacy  than  is  necessary.  It  is 
not  lawful  for  him  to  use  a  deadly  weapon  except  from  necessity.  If,  from  the  mutinous  and 
menacing  conduct  of  the  men,  he,  as  a  man  of  ordinary  firmness,  has  good  reason  to  believe, 
and  does  believe,  that  the  use  of  a  deadly  weapon  is  necessary  to  protect  his  autliority  as 
master,  and  to  prevent  his  being  deprived  of  command  by  force  and  violence,  he  will  be 
justified  in  using  a  deadly  weapon,  without  it  subsequently  appearing  that  the  danger  was 
apparent  and  not  real.    Ibid. 

^  45S.  Pnnishlng  seamen. —  Where  a  master  was  indicted  for  flogging  a  sailor  maliciously, 
and  without  justifiable  cause,  that  punishment  being  forbidden  by  law,  the  jury  were  in- 
structed that  as  flogging  was  absolutely  forbidden,  the  question  of  justifiable  cause  could  not 
enter  into  the  case,  for  no  provocation  could  justify  the  unlawful  act;  that  the  flogging  pro- 
hibited was  punishment  with  a  cat,  or  any  punishment  like  it  in  substance  and  effect;  that  it 
was  for  the  jury  to  find  whether,  as  a  matter  of  fact,  the  punishment  given  amounted  to  flog- 
ging; that  the  degree  of  punishment  was  immaterial,  provided  it  was  that  which  was  forbid- 
den ;  and  that  the  malice  to  be  shown  was  simply  a  departure  from  a  known  duty.  United 
States  r.  Cutler,*  1  Curt.,  501.    See  §  876. 

§  459.  An  indictment  against  the  master  of  a  ship  under  the  third  section  of  the  act  of 
March  3,  1835  (4  Stats,  at  Large,  776),  for  inflicting  a  cruel  and  unusual  punishment  on  a  sea- 
man, is  not  sustained  by  proof  that  the  punishment  was  a  flogging,  although  flogging  is  pro- 
hibited by  law,  and  no  matter  how  unjustifiably  it  was  inflicted.  United  States  v.  Collins,* 
2  Curt.,  194. 

§  460.  The  master  of  a  vessel  has  a  right  to  inflict  reasonable  punishment  for  the  offense  of 
desertion,  and  to  use  means  of  coercion  to  compel  obedience  to  orders,  and  the  performance 
of  duty;  but  the  punishment  inflicted  and  the  means  of  coercion,  except  in  extreme  cases, 
must  not  be  such  as  would  likely  be  permanently  injurious  to  the  health  of  the  seaman. 
United  States  v,  Alden,*  1  Spr.,  95. 
§  461.  Where  the  mate  of  an  American  vessel  lying  within  the  waters  of  Massachusetts 
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bay  assaults  a  seaman  with  a  cutlass,  it  being  a  dangerous  weapon,  the  ofT.?nse  is  mile  out 
under  the  crimes  act  of  March  3,  IS3'5.  unless  th"^  infliction  of  the  won n  Is  with  the  catla«^s 
is  justified  on  account  of  some  positive  necessity  really  then  existing,  or  on  account  of  some 
supposed  necessity,  then  honestly  and  reasonably  believed  to  exist  by  the  defendant,  either 
justifiable  or  excusable  in  law.  If  there  was  such  real  or  supposed  n^CL^ssity,  and  yet  the 
punishment  was  excessive  either  in  kind  or  degree,  the  offense  is  not  excused.  TI13  riglit  of 
the  mate  to  inflict  punishment  on  seamen  v,'h'm  the  mister  is  on  board  and  at  hand  can  be 
justified  only  by  the  immediate  exigency  of  tlie  sea  service,  or  as  a  necessary  means  to  sup- 
press mutinous,  illegal  or  flagi*ant  misbehavior  oii  tlitj  part  of  the  seaman,  or  to  comp<dl  obe- 
dience to  orders  or  other  duties  which  require  prompt  and  instant  action  and  interference  on 
the  part  of  the  officers,  and  admit  of  no  delay.  Tlie  authority  of  the  officers  of  a  shi])  to 
compel  obedience  and  inflict  punishment  is  of  a  civil  and  not  a  military  character.  United 
States  V.  Hunt,*  2  Story,  120. 

§  402.  In  the  third  section  of  the  act  of  congress  of  183."),  providing  **  that  if  any  master 
or  other  officer  of  an  American  ship  or  vessel  on  the  high  seas,  or  in  any  waters  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States,  shall,  from  malice,  hatred,  or 
revenge,  and  without  justifiable  cause,  beat,  wound  or  imprison  any  one  or  more  of  the  crew 
of  such  ship  or  vessel,"  he  shall  be  punished,  etc.,  the  word  *'  malice  "  means  a  wilful  inten- 
tion to  do  a  wrongful  act,  regardless  of  or  in  known  violation  of  duty.  United  States  t\ 
Taylor,*  2  Sumn.,  584. 

§  468.  The  word  malice,  as  used  in  section  5347  of  the  Revised  Statutes,  making  the  inflic- 
tion of  blows  on  a  seaman  from  malice  an  offense,  means  ill-natured  wilfulness.  It  is  a  wil- 
ful intention  to  do  a  wrongful  act.     United  States  r.  Harriman,*  1  Hughes,  525. 

§  4(>4.  To  secure  obedience  to  his  orders,  the  law  gives  to  the  officer  of  a  ship  authority  to 
use  force  at  the  moment.  In  the  exercise  of  this  authority,  however,  regard  must  be  had  to 
the  occasion  and  to  the  circumstances  of  the  ship,  and  especially  to  the  character  and  conduct 
of  the  seaman.  If  the  officer  exceeds  his  power  by  exercising  his  authority  harshly,  or  un- 
justly, or  maliciously,  he  is  answerable  when  he  returns  to  port.  It  is,  however,  the  duty  of 
the  seaman  to  endure  the  cruelty  at  the  time,  placing  reliance  upon  the  courts  and  juries  of 
his  country.    Ibid. 

%  465.  The  master  stands  in  the  relation  of  parent  to  the  seaman,  and  is  bound  to  exercise 
his  own  judgment  as  to  the  time,  the  manner,  and  the  circumstances  under  which  punish- 
ment is  to  be  inflicted  ^n  the  crew  for  any  past  misdemeanors,  or  for  any  present  misde- 
meanors not  inim'ed lately,  at  a  critical  moment,  affecting  the  ship's  safety.    Ibid. 

§  4U6.  The  master  generally  has  the  sole  authority  on  board  the  ship  to  authorize  the  pun- 
ishment of  any  of  the  crew.  He  cannot  delegate  to  an  inferior  officer  this  general  authority 
to  inflict  punishment  Npr  can  the  inferior  officer  inflict  punishment  at  his  own  pleasure. 
The  authority  of  an  inferior  to  give  blDws  exists  only  when  it  is  at  the  very  moment  abso- 
lutely required  by  the  necessities  of  the  ship's  service  to  compel  the  performance  of  duty.  If 
lie  inflicts  blows,  it  is  upon  him  to  establish,  upon  clear  evidence,  that  they  were  inflicted  in 
a  moment  of  peril  to  the  ship  or  in  self-defense.     Ibid, 

§  467.  For  misbehavior  of  a  mariner  at  sea,  the  captain  is  justifled  in  giving  him  moderate 
correction ;  and  in  case  of  resistance  or  mutinous  conduct,  he  may  suppress  it  in  the  best 
way  he  can ;  he  may  use  a  greater  degree  of  violence  in  such  a  case  than  in  case  of  misbe- 
havior merely.    United  States  v.  Wickham,*  1  Wash.,  316. 

§  468.  The  captain  of  a  ship  may  inflict  personal  chastisement  on  a  seaman  who  uses  offen- 
sive language  to  him.  The  seaman  may  endeavor  to  escape  from  it,  and  if  pursued,  or  other- 
wise exposed  to  a  repetition  of  such  treatment,  he  may  lawfully  resist  in  such  a  manner  as  to 
protect  hinibelf  against  injury.  If  the  master  makes  use  of  an  unlawful  weapon,  or  the  sea- 
man is  otherwise  exposed  to  apparent  danger  of  life  or  limb,  he  may  lawfully  resort  to  any 
species  of  defense  necessary  to  avert  the  danger.     United  States  v.  Smith,*  3  Wash.,  525. 

§469.  Leaving  seaman  in  foreign  port;  forcing  him  ashore.— If  a  master  maliciously 
leaves  a  member  of  his  crew  at  a  foreign  port,  he  is  liable  to  criminal  indictment.  To  justify 
leaving  men  at  a  foreign  port  there  must  be  such  an  exigency  as  would  control  the  judgment 
of  men  of  reasonable  firmness  for  sliip-masters.  A  greater  exigency  would  be  required  to 
justify  the  leaving  of  seamen  at  some  ports  than,  at  others.  The  law  is  said  to  be  jealous  of 
leaving  seamen  at  foreign  ports,  especially  if  they  are  confined  in  jail  there  and  thereby 
placed  under  the  control  of  persons  not  subject  to  our  laws.  United  States  r.  Lunt,*  18  Law 
Rep.,  0^3. 

§  470.  To  constitute  the  offense  created  by  section  10  of  the  act  of  1825,  declaring  that  "if 
any  master,  etc.,  shall,  during  his  being  abroad,  maliciously  and  without  any  justifiable 
cause,  force  any  officer  or  marine  of  such  ship,  etc.,  on  shore,  etc.,  he  shall,  on  conviction, 
be  punished  by  fine,"  etc.,  both  facts  must  concur.  The  act  must  be  done  both  maliciously 
and  without  justifiable  cause.    The  word  malice,  as  used  in  this  section,  does  not  mean  a 
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wicked,  malignant  and  revengeful  act,  such  as  in  cases  of  murder  constitutes  malice.  If  the 
act  be  wantonly  done,  that  is,  with  a  wilful  disregard  of  duty  or  right,  it  is  malicious,  in  the 
sense  of  the  statute.    United  States  v.  Ruggles,*  5  3fason,  192. 

§  471.  While  the  master  may,  in  extreme  cases,  imprison  a  seaman  in  a  common  jail  in  a 
foreign  port,  the  authority  is  confined  to  extreme  cases,  and  cannot  ba  justified  wlieu  a  more 
moderate  punishment  on  shipboard  would  be  effectual  and  safe.  And  where  authorized,  the 
imprisonment  must  be  with  the  intent  to  take  the  seaman  on  board  again,  and  bring  him 
home.  The  master  can  punish  only  to  promote  good  discipline,  and  compel  obedience  to  or- 
ders on  board  of  the  ship.  He  is  not  clothed  with  judicial  authority  to  sentence  seamen  to 
punishment  for  their  offenses.    Ibid. 

§  472.  In  a  prosecution  for  forcing  a  seaman  on  shore  in  a  foreign  port,  contrary  to  the  act 
of  1825,  it  is  not  material  that  the  seaman  is  a  foreigner.  A  •*  jiistificible  cans?,"  in  the  sense 
of  the  act.  is  not  every  case  of  misbehavior  which  would  justify  a  discharge,  but  the  right 
arises  only  in  extreme  cases;  and  **  maliciously,"  in  the  sense  of  the  act,  includes  all  acts 
done  wantonly  or  wilfully,  and  not  necessarily  those  done  in  a  spirit  of  hatred  or  revenge. 
United  States  v.  Coffin,*  1  Sumn.,  394. 

§  473.  The  master  must  act  on  his  own  responsibility  in  leaving  members  of  his  crew  in 
foreign  ports  on  account  of  misconduct.  It  is  proper  for  him  to  take  the  advice  of  the  con- 
sol,  but  such  opinion  is  only  advice,  and  the  responsibility  rests  with  the  master.  United 
States  V,  Lunt,*  18  Law  Rep.,  683. 

g  474.  If  a  master,  in  leaving  seamen  at  a  foreign  port,  acts  under  an  honest  mistake  of 
judgment,  especially  after  taking  the  advice  of  proper  i>ersons,  he  is  not  guilty  criminally. 
If  be  acts  in  known  violation  or  in  wilful  indifference  or  in  disregard  of  duty,  he  is  guilty. 
Ibid. 

§  475.  To  support  an  indictment  for  seizing  and  confining  the  master,  it  is  only  necessary 
to  show  that  the  act  was  unlawful  —  not  done  in  just  fiable  self-defense,  or  for  some  other 
legal  cause.    United  States  v.  Savage,*  5  Mason,  460. 

I;  476.  The  offense  of  forcing  an  officer  or  seaman  ashore  at  a  foreign  port,  as  defined 
and  punished  by  the  tenth  section  of  the  act  of  March  3,  1826,  may  be  committed  by  the 
commander  of  a  vessel,  without  using  any  physical  force  in  putting  tlie  person  on  shore ;  as 
if  he  left  the  sliip  under  a  well-grounded  fear  of  danger  to  his  life  from  the  commander  if  he 
continued  on  board  to  perform  his  duties  on  the  return  voyage.  But  mere  ill-treat  men  fc  re- 
ceived on  the  outward  voyage  would  not  be  sufficient  moral  force.  United  States  v.  Riddle,* 
4  Wash.,  644. 

§  477.  Under  the  tenth  section  of  the  crimes  act  of  1825,  providing  a  penalty  against  any 
master  of  a  vessel,  belonging  in  whole  or  in  part  to  any  citizens  or  citizen  of  the  United  States, 
who  **  shall,  during  his  being  abroad,  maliciously  and  without  justifiable  cause,  force  any 
officer  or  mariner  of  such  ship  or  vessel  on  shore,  or  leave  him  beliind  in  any  foroi  ;n  port  or 
place,  or  refuse  to  bring  home  again  all  such  oflicors  and  mariners  of  such  ship  or  vessel, 
whom  he  carried  out  with  him,  as  are  in  a  condition  to  return,  and  are  willing  to  return,"  it 
is  not  necessary  that  the  officer  or  mariner  should  have  been  forced  on  shore  as  well  as  left 
behind,  or  refused  to  be  brought  home.  It  is  sufficient  if  the  mariner  or  officer  is  either  forced 
ashore  or  left  behind,  or  refused  to  be  brought  home.  It  is  not  necessary  to  the  completion 
of  the  offense  of  leaving  the  officer  or  seaman  behind,  that  he  should  have  been  willing  and 
in  a  condition  to  return.  This  qualification  applies  to  the  third  and  last  ofTense  only.  United 
States  V.  Netcher,*  1  Story,  807. 

§  478.  Where  the  master  of  a  vessel  imprisons  a  seaman  at  a  foreign  port  and  leaves  him 
behind,  the  fact  that  the  seaman  had  previously  applied  for  a  discharge,  and  was  willing  to 
be  discharged  from  the  ship,  is  no  excuse  for  leaving  him  behind,  the  application  being  re- 
fused and  the  seaman  sent  to  prison  instead.     Ibid. 

§  479.  Casting  away  or  burning  a  vessel.—  Upon  an  indictment  for  burning  a  ship  con- 
trary to  the  act  of  1804,  punishing  with  death  "any  person,  not  being  the  owner,  who  shall, 
on  the  high  seas,  wilfully  and  corruptly  cast  away,  burn  or  otherwise  destroy  any  ship  or 
other  vessel,  unto  which  he  belongeth,  being  the  property  of  any  citizen  or  citizens  of  the 
United  States,"  the  court  were  of  opinion  that  a  partial  burning  was  not  within  the  statute. 
But  the  prisoner  desiring  that  the  jury  should  pass  upon  his  case,  the  court  consented,  re- 
serving for  the  prisoner  the  question  of  law.     United  States  v.  Lockman,*  11  Law  Kep.,  151. 

g  480.  To  "destroy  a  vessel,"  as  the  words  are  used  in  the  act  of  congress  punishing  the 
act  as  a  crime,  is  to  unfit  her  for  service  beyond  the  hopes  of  recovery  by  ordinary  means. 
This,  as  to  the  extent  of  the  injury,  is  synonymous  with  "  cfist  away."  Both  of  these  terms 
mean  such  an  act  as  causes  the  vessel  to  perish ;  to  be  lost,  to  be  irrecoverable  by  ordinary 
means.    United  States  v,  Jolins,*  1  Wash.,  863. 

§481.  Under  the  act  of  1804,  punishing  "any  person,  not  being  the  owner,  who  shall, 
upon  the  high  seaj,  wilfully  and  corruptly  cast  away,  burn  or  otherwise  destroy  any  ship," 
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etc.,  to  burn  "wilfully"  is  designedly  and  intentionally;  corruptly  is  from  a  bad  motive. 
The  burning  need  not  be  for  purposes  of  gain  or  hire.  United  States  v.  Lockman,*  11  Law 
Rep.,  151. 

§  482.  Where  a  vessel  was  left  on  the  high  seas  completely  water -logged,  beyond  the  power 
of  the  vessel,  into  which  the  captain  and  crew  were  taken,  to  save  her,  without  any  other 
vessel  in  sight,  and  filling  with  such  rapidity  as  to  render  her  loss  almost  certain,  and  the 
chance  of  her  being  saved  by  ordinary  means  altogothpr  hopeless,  it  was  cast  away  within  the 
meaning  of  the  first  section  of  the  act  of  March  2(5,  1804,  punishing  the  casting  away  of  ves- 
sels.    United  States  v.  Vanranst,*  3  Wash.,  146. 

§  483.  The  great  lakes  are  not  "high  seas"  within  tho  nnvining  of  tlie  seventh  section  of  the 
act  of  congress  of  July  29,  1850,  which  provided  for  tlie  piiiiislimcMit  of  any  person  who  shall 
wilfully  set  fire  to  any  vessel  on  the  high  seas.     ^Miller's  Casp.*  1  Brown.  15'\ 

§484.  Section  22  of  the  act  of  March  3,  ]82fS,  punishing  any  persons  who  "shall  on  the 
tigh  seas,  or  within  the  United  States,  wilfully  and  corruptly  conspire,  combine  and  confed- 
erate, with  any  other  pereon  or  persons,  such  other  person  or  persons  being  either  within  or 
without  the  United  States,  to  cast  away,  burn,  or  otherwis'^  destroy,  any  ship  or  vessel,  or 
procure  the  same  to  be  done,  with  intent  to  injure  any  person  or  body  politic  that  hath  under- 
written, or  shall  thereafterwards  underwrite,  any  policy  of  insurance  thereon,  or  on  goods  on 
board  Ihertof,  or  with  intent  to  injure  any  person  or  body  politic  tliat  hath  ient  or  advanced, 
or  thereafter  shall  lend  or  advance,  any  money  on  such  vei>sel  on  bottomry  or  respondentia" 
is  intended  to  protect  commerce,  internal  as  well  as  foreign.  The  protection  to  underwriters 
is  incidental.     United  States  v.   Cole.*  .")   McL.,  513. 

§  485.  It  is  no  defense  to  an  indictment  under  the  above  act  for  conspiring  to  destroy  the 
cargo,  that  the  invoices  or  bills  of  lading  were  false.    Ibid. 

§486.  To  sustain  an  indictment  under  this  act  it  is  not  necessary  to  prove  the  burning  of 
the  boat  or  that  the  underwriters  were  injured.  The  offense  consists  in  conspiring  to  burn 
the  boat  to  defraud  the  insurance  officers.    But  the  burning  of  the  boat  may  be  evidence.  Ibid. 

§  487.  Two  or  more  of  the  defend  ants  must  be  found  guilty,  or  the  conspiracy  under  the 
above  act  will  not  be  established.     Ibid. 

§  4S8.  The  common  design,  which  is  the  essence  of  this  charge,  may  be  made  to  appear, 
when  the  defendants  steadily  pursue  the  same  object,  whether  acting  separately  or  together, 
by  common  or  different  means,  all  leading  to  the  same  unlawful  result.     Ibid, 

§  489.  To  sustain  a  conviction  for  this  conspiracy,  it  must  be  proved  that  it  was  entered 
into  to  injure  the  underwritei"s.     Ibid. 

§  490.  Plundering  a  wreck.—  Section  9  of  the  act  of  March  3,  1835,  punishing  the  plunder- 
ing, stealing  or  destroying  of  any  money  or  goods  belonging  to  a  wrecked,  distressed,  lost, 
stranded  or  castaway  vessel,  applies  to  a  case  where  the  plunder  or  stealing  takes  place  after 
the  vessel  has  gone  to  pieces  and  disappeared.  But  it  does  not  apply  to  a  treasure  taken  from 
the  sea  by  an  expedition  fitted  out  after  the  treasure  has  ceased  to  be  under  the  charge  of  the 
officers  of  the  wrecked  vessel,  and  all  effort  for  the  recovery  of  the  property  has  been  given 
up  by  them.  The  treasure  is  then  derelict  and  abandoned  property.  United  States  v.  Smiley,* 
6  Saw.,  640. 

§  491.  A  cooper  is  a  seaman  in  contemplation  of  law.  United  States  v.  Thompson,*  1 
Sumn.,  169.    See  §  376. 

g  492.  High  seas. —  A  vessel  lying  outside  of  the  bar,  within  three  miles  of  the  shore,  is  on 
the  high  seas.    United  States  v.  Smith,*  1  Mason,  147.    See  gg  374,  375. 

§  498.  Foreign  seamen. —  The  seventh  section  of  the  act  of  July  20,  1790,  for  the  govern- 
ment and  regulation  of  seamen  in  the  merchant's  service,  applies  only  to  seamen  engaged  in 
the  merchant's  service  of  the  United  States,  and  a  foreign  seaman  in  a  foreign  vessel  cannot 
be  committed  for  desertion.     Ex  parte  D'Olivera,  1  Gall.,  474. 

§  494.  On  an  indictment  for  resisting  the  lawful  commands  of  the  captain  of  a  vessel  it  is 
not  necessary  to  show  that  the  defendants  are  citizens  of  the  United  States,  provided  the 
unlawful  acts  were  committed  upon  an  American  vessel.  United  States  v.  Peterson,*  1 
Woodb.  &M.,  305. 

§  495.  Seamen  on  foreign  vessels. —  Section  51  of  the  act  of  June  7,  1872,  commonly  called 
the  shipping  act,  providing  **  that  when  any  seaman  who  has  been  lawfully  engaged  .  .  . 
commits  any  of  the  following  offenses,  he  shall  be  liable  to  punishment  as  follows,  that  is  to 
say:  .  .  .  Fourthly,  for  wilful  disobedience  to  any  lawful  command  he  shall  be  liable  to 
imprisonment,  etc.  Fifthly,  for  continued  wilful  disobedience  to  any  lawful  command 
.  .  .  he  shall  be  liable  to  imprisonment,"'  etc.,  is  held  to  apply  to  seamen  employed  on 
other  than  American  vessels,  when  the  offense  is  committed  within  the  jurisdiction  of  the 
United  States.     United  States  v.  McArdle,*  2  Saw.,  307. 

§  490.  Disobedience  —  Entry  in  log-book.— A  prosecution  against  a  seaman  for  wilful  dis- 
obedience, etc.,  under  section  4598,  Revised  Statutes,  cannot  be  maintained  unless  the  master 
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make  an  entry  concerning  the  offense  in  the  oflBcial  log-book  as  soon  as  possible  after  the 
occurrence,  and  read  the  same  to  the  offender,  or  furnish  him  with  a  copy  of  the  same,  and 
enter  his  reply  thereto.     United  States  v.  Brown,*  3  Saw.,  603. 

g  497.  End  of  Toy  age. —  A  voyage  to  a  certain  port  for  a  cargo,  and  return  to  the  United 
States,  is  not  ended  until  the  arrival  of  the  vessel  at  the  port  of  discharge.  United  States  v. 
Smith,*  1  Mason,  147. 

§  498.  Self-defense. —  On  an  indictment  for  murder  against  a  sea  captain,  where  the  defense 
is  self-defense,  slighter  evidence  of  danger  may  be  adiuicted  in  his  justification  than  in  that 
of  a  person  on  land.  But  it  must  be  shown  that  there  was  a  necessity  for  what  he  did,  to 
prevent  an  apparent  intention  to  commit  a  felony.    United  States  i*.  Wiltbergcr,*  3  Wash.,  515. 

§  499.  Imprisoning  sailor.— To  sustain  an  indictment,  under  tlio  statute  of  Mnicli  3,  1835. 
against  the  master  of  a  vessel  for  imprisoning  a  member  of  his  crew,  it  must  not  only  be 
shown  that  the  imprisonment  was  unlawful,  but  that  it  was  inflicted  by  the  master  "  from 
malice,  hatred  or  revenge;"  and  this  latter  is  a  fact  to  b^  determined  by  the  jury.  United 
Stp.tes  V.  Alden,*  1  Spr.,  95.     See  g  376. 

.^'  500.  Murder. —  Where  a  seaman  was  in  such  a  state  of  weakness  and  exhaustion  that  he 
was  unable  to  perform  his  duty  as  a  seaman,  and  such  was  known  t©  the  master,  who  ordered 
the  seaman  to  go  aloft,  under  such  circumstances  as  that  lie  must  have  foreseen  that  the  en- 
forcement of  his  order  would  probabl}^  be  attended  either  by  death  or  enormous  bodily  injury 
to  the  seaman  by  falling,  so  that  the  jury  can  infer  that  it  must  have  been  persisted  in  from  per- 
sonal malice  to  the  deceased,  or  from  such  a  brutal  malignity  of  conduct  as  carries  with  it  the 
plain  indications  of  a  heart  regardless  of  social  duty  and  fatally  bent  on  mischief,  and  the 
seaman  fell  from  the  rigging  and  was  drowned  by  reason  of  his  weakness  and  exhaustion, 
the  master  is  guilty  of  murder.  In  the  absence  of  such  actual  or  constructive  malice,  if  the 
circumstances  of  the  case  show  that  there  was  gross  heedlessness,  want  of  due  caution,  and 
unreasonable  exercise  of  authority  on  the  part  of  the  master,  and  that  he  ought  to  have  known 
and  could  not  but  have  known  that  the  seaman  was  unfit  to  go  aloft,  and  that  there  was 
probable  and  immediate  danger  of  his  life  in  so  doing,  then,  uotwitlistanding  the  absence 
of  malice,  the  offense  is  at  least  manslaughter.     United  States  v.  Freeman,*  4  Mason,  505. 

§  501.  The  act  of  1790,  ch.  9,  applies  to  all  murders  and  robberies  committed  upon  or  on 
board  of  American  ships  upon  the  high  seas.     United  States  v.  Gibert,*  2  Sumn.,  37. 

^  502.  Character  of  the  vessel. —  To  sustain  an  indictment  for  an  offense  committed  on  the  . 
high  seas,  it  must  be  shown  that  the  vessel  on  which  the  offense  was  committed  was  an  ■ 
American  vessel.  But  the  character  of  the  ship  may  be  proved  by  parol,  witliout  the  pro- 
duction of  the  title  papers.  And  when  the  vessel  is  proved  to  have  cleared  and  sailed  from 
an  American  port,  on  a  whaling  voyage,  and  to  have  returned  there  after  the  voyage  was 
broken  up,  the  jury  may  i*easonably  infer  that  she  was  an  American  vessel.  United  States  v» 
Crawford,*  1  N.  Y.  Leg.  Obs.,  3»8.     See  §  373. 

§503.  Assaalt.— Under  the  act  of  March  3,  1825,  punishing  any  person  who,  upon  the 
high  seas,  on  board  an  American  vessel,  with  a  dangerous  weapon,  commits  an  assault  upon 
another,  it  is  an  assault  for  a  distressed  American  seaman,  who  is  being  sent  home  by  a  con- 
sul, to  threaten  the  mate  with  a  dangerous  weapon  in  his  hand,  on  being  ordered  to  do  duty, 
provided  he  was  so  near  the  mate  as  to  have  been  able  i6  inflict  a  blow  with  the  weapon  by 
extending  his  arm.  It  is  not  an  assault  if  the  prisoner  was  at  such  a  distance  from  the  mate 
as  that  he  could  not  have  possibly  reached  him.'  It  is  not  a  defense  that  such  a  seaman  was 
not  a  member  of  the  crew,  for  the  law  requires  him  to  do  such  duty  as  he  is  able ;  and  the 
mate  may  order  him  to  do  duty  if  the  captain  has  not  ordered  to  the  contrary.  United  States 
f.  Salisbury,*  2  N.  Y.  Leg.  Obs.,  63. 

g  504.  Upon  trial  of  an  indictment  of  the  second  mate  for  an  assault  with  a  dangerous 
Weapon  upon  an  emigrant  passenger  on  shipboard,  the  jury  were  instructed  that,  if  the  de- 
fendant was  using  this  weapon,  which  he  knew  to  be  dangerous,  in  a  reckless  manner,  so 
that  he  had  reasonable  cause  to  believe  that  he  might  injure  some  one,  he  w^as  guilty  of  a 
criminal  intent,  as  if  he  had  special  intention  to  injure  the  passenger.  If,  in  contest  with 
another  person,  he  used  it  unlawfully,  and  hit  the  passenger  by  accident,  he  would  be  guilty. 
But  if  he  hit  the  complainant  accidentally,  either  while  engaged  in  a  contest  in  wliich  he  had 
a  right  to  use  the  weapon,  or  when  using  it  to  make  a  noise  to  warn  the  passengers  to  cease 
noisy  disturbance,  if  used  so  as  not  to  be  likely  lo  injure  any  one,  he  would  not  be  guilty. 
The  acts  of  the  defendant,  his  language  used  after  the  occurrence,  and  the  reasonableness  of 
his  going  below  armed  with  such  a  weapon,  and  bis  general  peaceable  and  temperate  charac- 
ter on  this  and  other  voyages,  might  be  considered  in  ascertaining  his  motive.  United  States 
V.  McClare,*  17  Law  Rep.,  439. 

§  505.  If  tKe  mate,  on  casually  meeting  the  master,  presents  a  pistol,  which  he  declares  to 
be  loaded,  to  the  breast  of  the  latter,  it  is  an  assault  with  a  dangerous  weapon.  United  States 
P.  Stevens,*  4  Wash.,  517. 
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§506.  Using  a  British  pass, —  The  owner  and  commander  of  a  vessel  may  ho  punished 
under  the  act  of  August  18,  1813,  ch.  56,  for  using  a  British  pass  or  protection,  although  th« 
pass  consists  of  a  piece  of  blue  cloth  which  was  intended  to  be  affixed  to  the  masthead,  as  a 
signal  concerted  with  the  enemy,  upon  seeing  which  they  were  to  suffer  him  to  pass  unmo- 
lested.    United  States  v.  Briggs,*  3  Gall.,  362. 

§  607.  When  consul  may  send  seamen  home.—  A  consul  has  no  authority  to  take  seamen 
from  a  vessel  for  criminal  conduct,  and  send  them  home  in  another  vessel  for  trial,  except 
under  instructions  from  the  department  of  state.     United  States  v.  Lunt.*  18  Law  Rep.,  683. 

§  508.  Larceny. —  An  indictment  for  larceny  committed  on  ihe  high  seas  cannot  be  main- 
tained under  the  act  of  April  30,  1790,  where  the  ofTenso  was  committed  on  board  an  Amer- 
ican vessel,  while  lying  in  an  inclosed  dock,  in  the  port  of  Havre,  in  France,  into  which  dock 
the  water  was  admitted  only  at  the  will  of  the  owner.  United  States  v.  Hamilton,*  1  Mason, 
152. 

§  500.  Under  the  act  of  congress  of  1790,  an  indictment  will  not  lie  for  larceny  committed 
on  board  of  an  American  vessel  lying  at  the  port  of  Savannah  in  the  state  of  Georgia.  The 
circuit  court  of  the  United  States  has  no  jurisdiction  in  such  a  case.  United  States  v.  Davis,* 
2  N.  Y.  Leg.  Obs.,  85. 

§  510.  Upon  an  indictment,  based  ovl  the  act  of  April  30,  1790,  declaring  it  to  be  an  offense 
'*  if  any  person  upon  the  high  seas  shall  take  and  carry  away  witli  intent  to  steal  or  purloin 
the  personal  goods  of  another,"  and  charging  the  cook  of  a  vessel,  who  also  acted  as  steward, 
and  whose  duty  it  was  to  cook  for  the  officers  and  crew  alone,  with  stealing  and  purloining 
the  provisions  belonging  to  the  owners  of  the  vessel,  and  disposing  of  such  provisions  to  the 
steerage  passengers,  wlio  were  to  furnish  their  own  provisions,  the  court  instructed  the  jury 
that  the  taking  from  the  constructive  possession  of  the  owner  was  sufficient,  and  the  only 
question  to  be  determined  was  whether  the  goods  had  been  obtained  by  the  prisoner  with  a 
felonious  intent ;  that  if  the  prisoner  had  intended  to  make  away  with  the  provisions  of  the 
vessel  when  he  received  them  for  cooking,  he  was  guilty  of  larceny,  but  if  lie  had  taken 
possession  of  the  goods  in  the  first  instance  fairly  and  without  felonious  intent,  he  was  not 
guilty.    United  States  r.  Holland,*  2  N.  Y.  Leg.  Obs.,  55. 

;  2.  Piracy. 

rSee  §  awi,  infra.    Privateers,  see  War.] 

Summary  —  Power  to  define  piracies^  §  511. —  Defined,  %%  512,  513,—  Poxcer  to  punish  foreign- 
erSy  %  514. —  Powers  of  congress  generally ,  §  •'>15. —  Revolted  subjects  of  a  foreign  potrer; 
belligerent  rightSj  §516. —  Each  individual  liable;  national  character,  ^517. —  Ship  taken 
from  officers;  loss  of  national  character^  §  518. —  Murder  on  an  American  vessel,  $^  519. — 
Offense  within  foreign  jurisdiction,  §520. —  Ainerican  citizen  cruLsing  against  foreign 
nation,  S  521. —  Proof  of  national  character  of  vessel,  §  5'22. —  Murder  arid  robbery  on  a 
vessel  having  no  national  character,  §523.— X)o€/»  not  depend  upon  citizenship,  §524. — 
Whether  act  was  performed  on  shipboard  or  on  the  sea,  §  525. —  Burden  of  showing  that 
the  vessel  was  a  privateer,  %  526. —  Commission  issued  to  captor^  no  defense,  lohen,  §  527. — 
Power  to  punish  under  act  of  1790,  §  528. —  Robbery  and  larceny  defined,  gg  529-531. — 
Seizure  of  arms  by  rioters,  §  531. 

§511.  To  "  define "  piracies  in  the  sense  of  the  constitution  is  merely  to  enumerate  the 
crimes  which  shall  constitute  piracy ;  and  this  may  be  done  either  by  reference  to  crimes  hav- 
ing a  technical  name  and  determinate  extent,  or  by  enumerating  the  acts  in  detail  upon 
which  the  punishment  is  inflicted.     United  States  v.  Smith,  §§  532-534. 

^512.  Piracy  is  generally  defined  as  robbery  on  the  high  seas,  and  is  an  offense  defined  and 
.  punishable  by  the  laws  of  nations,  and  not  by  any  particular  municipal  code.     Ibid.     See 
§563. 

g  518.  Robbery,  though  not  punished  with  death  if  committed  on  land,  is  piracy  within 
the  eighth  section  of  the  act  of  congress  of  April  30,  1790,  if  committed  on  the  high  seas. 
United  States  v.  Palmer,  §§  535-541. 

§  514.  Although  congress  has  the  authority  to  punish  piracy  though  the  offenders  may  be 
foreigners  and  have  committed  no  acts  of  violence  against  the  United  States,  yet  under  the 
crimes  act  of  April  80,  1790,  the  unlawful  act  must  be  by  or  against  citizens  of  the  United 
States  in  order  to  constitute  piracy.     Ibid. 

§  515.  Congress  can  inflict  punishment  for  offenses  committed  on  board  the  vessels  of  the 
United  States,  or  by  citizens  of  the  United  States  anywhere,  but  congress  cannot  make  that 
piracy  which  was  not  piracy  by  the  law  of  nations,  in  order  to  give  jurisdiction  to  its  own 
courts  over  such  offenses.    (Per  Johnson,  J.)    Ibid. 
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g  516.  The  revolted  subjecte  of  a  foreign  government  are  no  more  liable  to  be  punished  as 
pirates  than  are  the  loyal  subjects.  A  commission  is  not  necessary  to  exempt  a  person  serv- 
ing on  a  ship  from  conviction  as  a  pirate.  It  is  only  necessary  to  show  that  war  exists  and 
that  the  vessel  is  really  documented,  owned  and  commanded  as  a  belligerent  vessel,  and  not 
colorably  so  for  piratical  purposes.     Ibid, 

§  51  ?•  When  embarked  on  a  piratical  cruise,  every  individual  becomes  equally  punishable 
under  the  crimes  act  of  April  80,  1790,  whatever  may  be  his  national  character,  or  whatever 
may  have  been  that  of  the  -vessel  in  which  he  sailed,  or  the  vessel  he  attacked.  United 
States  t?.  Pirates,  §S^  542-551. 

§  518.  When  a  ship  is  taken  from  her  officers,  and  proceeds  upon  a  piratical  ciiiise,  the  na- 
lional  character  of  the  crew  is  lost.     Ibid, 

g  519.  The  courts  of  the  United  States  may  punish  a  piratical  murder  on  board  of  an 
American  vessel,  or  by  means  of  a  gun  discharged  or  a  boat's  crew  sent  out  from  it.  And 
a  vessel  once  American  does  not,  by  starting  on  a  piratical  cruise,  so  become  a  foreign 
vossel  that  such  offenses  are  not  punishable  by  the  United  States,  under  the  crimes  act  of 
April  30, 1790.     Ibid, 

§5  520.  It  is  no  defense  to  a  charge  of  piracy  in  the  courts  of  the  United  States,  that,  though 
the  imlawful  act  was  committed  upon  the  high  seas,  yet  it  was  within  the  jurisdictional  lim- 
its of  a  foreign  state,  for  those  limits,  though  neutral  to  war,  are  not  neutral  to  crimes. 
Ibid. 

^  521.  An  American  citizen  who  fits  out  an  American  vessel  in  an  American  port  to  cruise 
against  a  foreign  nation  is  not  protected  by  a  commission  from  a  nation  at  war  with  such 
foreign  nation,  from  acts  upon  Americans  which  would  be  proper,  under  his  commission, 
against  the  foreign  nation  against  whom  he  is  cruising.    Ibid. 

§  522.  On  an  indictment  for  piracy,  it  is  competent  to  prove  the  national  character  of  the 
vessel  upon  which  the  aggression  was  committed,  by  evidence  in  pais,  in  the  absence  of  the 
6hip*s  papers.    Ibid. 

§  523.  Murder  or  robbery  committed  upon  the  high  seas  is  an  offense  cognizable  by  the  fed- 
eral conrts,  though  committed  on  board  of  a  vessel  not  belonging  to  citizens  of  the  United 
States,  if  she  had  no  national  character,  but  was  possessed  and  held  by  pirates,  or  persons  not 
lawfully  sailing  under  the  flag  of  any  foreign  nation.     United  States  v.  Holmes,  §,§  552-556. 

§  524.  On  an  indictment  for  piracy  it  makes  no  difference  whether  the  defendant  is  a  citi- 
zen of  the  United  States  or  not.  If  the  offense  is  committed  on  board  of  a  foreign  vessel  by 
a  citizen  of  the  United  States,  or  on  board  of  a  vessel  of  the  United  States  by  a  foreigner,  the 
offender  is  to  be  considered,  pro  hac  vice,  as  belonging  to  the  nation  under  whose  flag  he  sails ; 
and  so  if  it  be  committed  by  any  person,  either  a  citizen  or  a  foreigner,  on  board  of  a  pirat- 
ical vessel,  the  offense  is  cognizable  by  the  federal  courts.     Ibid. 

§  525.  Under  an  act  of  congress  punishing  certain  acts  committed  on  the  high  seas,  it  is 
immaterial  whether  the  acts  in  question  be  performed  on  shipbo»ard  oi  in  the  sea.     Ibid 

^  526.  In  a  prosecution  for  piracy,  where  it  is  claimed  tliat  the  vessel  on  which  the  depre- 
dations were  committed  was  a  privateer,  the  burden  of  showing  that  fact  is  on  the  defend- 
ants.   Ibid,    See  §  572. 

§  527.  A  commission  issued  to  a  person  who  captures  a  vessel  at  sea  is  no  protection  where 
it  appears  that  the  capture  was  not  jure  belli,  but  animo  furandi.  United  States  v.  Klin- 
toc rk,  §§  557,  558. 

g  528.  Although  under  the  crimes  act  of  April  30,  1790,  subjects  of  a  foreign  state  cannot 
be  punished  for  piratical  aggressions  on  foreign  vessels,  yet  wliere  the  aggressor  is  a  pirate, 
acting  in  defiance  of  all  law,  he  may  be  punished  by  tlie  United  States,  because  the  piratical 
act  is  against  it  as  one  of  the  family  of  nations.     Ibid. 

%  529.  Robbery  is  larceny  accompanied  by  intimidation  and  force,  and  the  felonious  intent 
in  taking  constitutes  the  offense.  The  taking  must  be  animo  furandi,  or,  what  is  the  same 
thing,  Ivxyri  causa.    United  States  v.  Durkee,  §§  559-562. 

g  530.  Larceny  is  a  wrongful  taking  of  goods,  and  the  lucri  causa  is  an  essential  element 
thereof.  To  constitute  the  offense  there  must  be  a  taking  from  the  possession,  a  carrying 
away  against  the  will  of  the  owner,  and  a  felonious  intent  to  convert  the  goods  to  the  defend- 
ant's use.     Ibid. 

§  5S1.  It  is  not  robbery  for  one  of  a  number  of  rioters  to  break  into  a  ship  and  seize  arms 
belonging  to  the  state  which  were  procured  to  be  used  against  the  rioters,  if  such  arms  were 
not  seized  for  the  purpose  of  appropriating  them,  or  any  part  of  them,  to  the  taker's  own  use, 
but  simply  for  the  purpose  of  preventing  their  being  used  against  his  associates.     Ibid. 

[Notes.— See  §§  66»-591.] 

121 


g532.  CRIMES  AND  CRIMINAL  PKOCi!:DCRE. 

UNITED  STATES  v.  SMITH. 
(5  Wheaton,  153-183.     1820.) 

Certificate  of  Division  from  the  U.  S.  Circuit  Court  for  Virginia. 

Statement  of  Factts. —  The  defendant  was  indicted  for  piracy,  and  the  ques- 
tion certified  was  whether  the  facts  found  by  the  jury  constituted  piracy  under 
the  act  of  March  3,  1819.  The  facts  found  by  the  special  verdict  were  as 
follows : 

That  the  prisoner  and  others  were  part  of  the  crew  of  a  private  armed  ves- 
sel, called  the  Creollo  (commissioned  by  the  government  of  Buenos  Ayres,  a 
colony  then  at  war  with  Spain),  and  lying-in  the  port  of  Margaritta;  that  the 
said  prisoner  and  others  of  the  crew  mutinied,  confined  their  ofiicer,  left  the  ves- 
sel, and  in  the  said  port  of  Margaritta,  seized,  by  violence,  a  vessel  called  the 
Irresistible,  a  private  armed  vessel,  Ij'ing  in  that  port,  commissioned  by  the 
government  of  Artigas,  who  was  also  at  war  with  Spain;  that  the  said  prisoner 
and  others,  having  so  possessed  themselves  of  the  said  vessel,  the  Irresistible, 
appointed  their  officers,  proceeded  to  sea  on  a  cruise,  without  any  documents  or 
commission  whatever;  and  while  on  that  cruise,  in  the  month  of  April,  1819, 
on  the  high  seas,  committed  the  ofl'ense  charged  in  the  indictment,  by  the 
plunder  and  robbery  of  the  Spanish  vessel  therein  mentioned. 

Opinion  by  Mr.  Justice  Story. 

The  act  of  congress  upon  which  this  indictment  is  founded  provides  "that 
if  any  person  or  persons  whatsoever,  shall,  upon  the  high  seas,  commit  the 
crime  of  piracy,  as  defined  by  the  law  of  nations,  and  such  offender  or  offendeis 
shall  be  brought  into,  or  found  in,  the  United  States,  every  such  offender  or 
offenders  shall,  upon  conviction  thereof,  etc.,  be  punished  with  death." 

§  &33.  Power  of  congress  to  define  piracy.  It  may  he  defined  by  enumerating 
the  crimes  constituting  it,  or  the  acts  punishable  as  piracy. 

The  first  point  made  at  the  bar  is,  whether  this  enactment  be  a  constitutional 
exercise  of  the  authority  delegated  to  congress  upon  the  subject  of  piracies. 
The  constitution  declares  that  congress  shall  have  power  "  to  define  and  punish 
piracies  and  felonies  committed  on  the  high  seas,  and  offenses  against  the  law 
of  nations."  The  argument  which  has  been  urged  in  behalf  of  the  prisoner  is, 
that  congress  is  bound  to  define,  in  terras,  the  offense  of  piracy,  and  is  not  at 
liberty  to  leave  it  to  be  ascertained  by  judicial  interpretation.  If  the  argument 
be  well  founded,  it  seems  admitted  by  the  counsel  that  it  equally  applies  to  the 
eighth  section  of  the  act  of  congress  of  1790  (1  Stats,  at  Large,  113),  ch.  9, 
which  declares  that  robbery  and  murder  committed  on  the  high  seas  shall  be 
deemed  piracy;  and  yet,  notwithstanding  a  series  of  contested  adjudications 
on  this  section,  no  doubt  has  hitherto  been  breathed  of  its  conformity  to  the 
constitution.  In  our  judgment  the  construction  contended  for  proceeds  upon 
too  narrow  a  view  of  the  langr.age  of  the  constitution.  The  power  given  to 
congress  is  not  merely  "to  define  and  punish  piracies;  "  if  it  were,  the  words 
"to  define"  would  seem  almost  superfluous,  since  the  power  to  punish  piracies 
would  be  held  to  include  the  power  of  ascertaining  and  fixing  the  definition  of 
the  crime.  And  it  has  been  wery  justly  observed,  in  a  celebrated  commentary, 
that  the  definition  of  piracies  might  have  been  left,  without  inconvenience,  to 
the  law  of  nations,  though  a  legislative  definition  of  them  is  to  be  found  in 
most  municipal  codes.  The  Federalist,  No.  42,  p.  276.  But  the  power  is  also 
given  "  to  define  and  punish  felonies  on  the  high  seas  and  offenses  against  the 
law  of  nations."     The  term  "felonies"  has  been  supposed,  in  the  same  work, 
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not  to  have  a  very  exact  and  determinate  meaning  in  relation  to  o(Ten.^es  ut  ;I.o 
common  law  committed  within  the  bod}^  of  a  county.  However  this  may  lo 
in  relation  to  offenses  on  the  high  seas,  it  is  necessarily  somewhat  indetermi- 
nate, since  the  terra  is  not  used  in  the  criminal  jurisprudence  of  the  admiralty 
in  the  technical  cense  of  the  common  law.  See  3  Inst.,  112;  Hawk.  P.  C,  cli. 
37;  Moore,  576.  Offenses,  too,  against  the  law  of  nations,  cannot,  with  any 
accuracy,  be  said  to  be  completely  ascertained  and  defined  in  any  public  code 
recognized  by  the  common  consent  of  nations.  In  respect,  therefore,  as  well 
to  felonies  on  the  high  seas  as  to  offenses  against  the  law  of  nations,  there  is  a 
peculifitr  fitness  in  giving  the  power  to  define  as  well  as  to  punish;  and  there  is 
not  the  slightest  reason  to  doubt  that  this  consideration  had  very  great  weight 
in  producing  the  phraseology  in  question. 

But  supposing  congress  were  bound,  in  all  the  cases  included  in  the  clause 
under  consideration,  to  define  the  offense,  still  there  is  nothing  which  restricts 
it  to  a  mere  loHcal  enumeration  in  detail  of  all  tiie  facts  constitutinir  the  of- 
fense.     Congress  may  as  Avell  define  by  using  a  term  of  a  kiK.wn  and  determi- 
nate meaning,  as  by  an  express  enumeration  of  all  the  particulars  included  in 
that  term.     That  is  certain  which  is  by  necessary  reference  made  certain. 
When  the  act  of  1790  declares  that  any  person  who  shall  commit  the  crime  of 
robbery  or  murder  on  the  high  seas  shall  bo  deemed  a  pirate,  the  crime  is  not 
less  clearl}"  ascertained  than  it  would  be  by  using  the  definitions  of  these  terms 
as  they  are  found  in  our  treatises  of  the  common  law.    In  fact,  by  such  a  refer- 
ence, the  definitions  are  necessarily  included  as  much  as  if  they  stood  in  the  text 
of  the  act.     In  respect  to  murder,  where  "malice  aforethought"  is  of  the  es- 
sence of  the  offense,  even  if  the  common  law  definition  were  quoted  in  express 
terms,  we  should  still  be  driven  to  deny  that  the  definition  was  perfect,  since 
the  meaning  of  "  malice  aforethought"  would  remain  to  be  gathered  from  the 
common  law.    There  would  then  be  no  end  to  our  difficulties  or  our  definitions, 
for  each  would  involve  some  terms  which  might  still  require  some  new  expla- 
nation.   Such  a  construction  of  the  constitution  is,  therefore,  wholly  inadmissi- 
ble.   To  define  piracies,  in  the  sense  of  the  constitution,  is  merely  to  enumerate 
the  crimes  which  shall  constitute  piracy ;  and  this  may  be  done  either  by  a  refer- 
ence to  crimes  having  a  technical  name,  and  determinate  extent,  or  by  enumer- 
ating the  acts  in  detail  upon  which  the  punishment  is  inflicted. 

§  533.  Piracy  is  an  (fffense  against  the  law  of  nations^  and  is  defined  ly  that 
law  as  robbery  upon  the  sea. 

It  is  next  to  be  considered  whether  the  crime  of  piracy  is  defined  by  the  law 
of  nations  with  reasonable  certainty.  What  the  law  of  nations  on  this  subject 
is  may  be  ascertained  by  consulting  the  works  of  jurists,  writing  professedly  on 
public  law;  or  by  the  general  usage  and  practice  of  nations;  or  by  judicial  de- 
cisions recognizing  and  enforcing  that  law.  There  is  scarcely  a  writer  on  the 
law  of  nations  who  does  not  allude  to  piracy  as  a  crime  of  a  settled  and  de- 
terminate nature;  and  whatever  may  be  the  diversity  of  definitions,  in  other 
respects,  all  writers  concur  in  holding  that  robbery,  or  forcible  depredations 
npon  the  sea,  animo  fxirandi^  is  piracy.  The  same  doctrine  is  held  by  all  the 
great  writers  on  maritime  law  in  terms  that  admit  of  no  reasonable  doubt,  (a) 
The  common  law,  too,  recognizes  and  punishes  piracy  as  an  offense,  not  against 
its  own  municipal  code,  but  as  an  offense  against  the  law  of  nations  (which  is 

fa)  Santerna,  lib.  4,  DOte  60,  for  instance,  says:  *' Inter  piratam  et  latronem,  non  sit  aliu  dlifereutia,  nisi  quia 
pirata  depredator  est  in  mari  et  potest  dici  fur  et  iatro  maris,  quia  latrocinium  et  furtum  sicut  fit  in  terra,  sic  fit 
in marL"  And Emerigon,  1  Emerig.  Assur.,  ch.  12,  sec.  39,  p.  5:^3:  "La  piraterie  eat un  brigaadage  sur  mer.  Le 
Brigandage,  sur  terre  est  appelld  vol  ou  rapine/'    So  Straccha  ''  Piratae  sunt  latrones  maritiiui." 
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part  of  the  common  law),  as  an  offense  against  the  universal  law  of  society,  a 
pirate  being  deemed  an  enemy  of  the  human  race.  Indeed,  until  the  statute  of 
28th  of  Henry  YIIL,  ch.  15,  piracy  was  punishable  in  England  only  in  the  ad- 
miralty as  a  civil  law  oflFense,  and  that  statute,  in  changing  the  jurisdiction,  has 
been  universally  admitted  not  to  have  changed  the  nature  of  the  offense. 
Hawk.  P.  C,  ch.  37,  sec.  2;  3  Inst.,  112.  Sir  Charles  Hedges,  in  his  charge  at 
the  admiralty  sessions,  in  the  case  of  Rex  v,  Dawson,  5  State  Trials,  declared, 
in  emphatic  terms,  that  "piracy  is  only  a  sea  term  for  robbery,  piracy  being  a 
robbery  committed  within  the  jurisdiction  of  the  admiralty."  Sir  Leoline 
Jenkins,  too,  on  a  like  occasion,  declared  that  "a  robbery,  when  com4nitteJ 
upon  the  sea,  is  what  we  call  piracy;"  and  he  cited  the  civil  law  writers  in 
proof.  And  it  is  manifest,  from  the  language  of  Sir  William  Blackstone  (4:  Bl. 
Comm.,  73),  in  bis  comments  on  piracy,  that  he  considered  the  common  law  defi- 
nition as  distinguishable  in  no  essential  respect  from  that  of  the  law  of  nations. 
So  that,  whether  we  advert  to  writers  on  the  common  law,  or  the  maritime 
law,  or  the  law  of  nations,  we  shall  find  that  they  univereally  treat  of  piracy  as 
an  oflFense  against  the  law  of  nations,  and  that  its  true  deflnition,  by  that  law, 
is  robbery  upon  the  sea.  And  the  general  practice  of  all  nations  in  punishing 
all  persons,  whether  natives  or  foreigners,  who  have  committed  this  offense 
against  any  persons  whatsoever,  with  whom  they  are  in  amity,  is  a  conclusive 
proof  that  the  offense  is  supposed  to  depend,  not  upon  the  particular  provisions 
of  any  municipal  code,  but  upon  the  law  of  nations,  both  for  its  definition  and 
punishment.  We  have,  therefore,  no  hesitation  in  declaring  that  pirac}'^,  by  the 
law  of  nations,  is  robbery  upon  the  sea,  and  that  it  is  sufficiently  and  constitu- 
tionally defined  b}^  the  fifth  section  of  the  act  of  1819. 

§  SSI.  Acts  held  to  constitute  jyiracy  under  act  of  March  5,  1819. 

Another  point  has  been  made  in  this  case,  Avhich  is,  that  the  special  verdict 
does  not  contain  sufficient  facts  upon  which  the  court  can  pronounce  that  the 
prisoner  is  guilty  of  piracy.  We  are  of  a  different  opinion.  The  special  ver- 
dict finds  that  the  prisoner  is  guilty  of  the  plunder  and  robbery  charged  in  the 
indictment;  and  finds  certain  additional  facts  from  which  it  is  most  manifest 
that  he  and  his  associates  wjro,  at  the  time  of  committing  the  offense,  free- 
booters upon  the  sea,  not  under  the  acknowledged  authority  or  deriving  pro- 
tection from  the  flag  or  commission  of  any  government.  If,  under  such 
circumstances,  the  offense  be  not  piracy,  it  is  difficult  to  conceive  any  which 
would  more  completely  fit  the  definition. 

It  is  to  be  certified  to  the  circuit  court  that,  upon  the  facts  stated,  the  case  is 
piracy,  as  defined  by  the  law  of  nations,  so  as  to  be  punishable  under  the  act  of 
congress  of  the  3d  of  March,  1819. 

Mr.  Justice  Livingston  dissented,  on  the  ground  "that  there  is  not  to  be 
found  in  the  act  that  definition  of  piracy  which  the  constitution  requires,"  and 
that  judgment,  therefore,  ought  to  be  rendered  for  the  prisoner. 

UNITED  STATES  v.  PALMER. 
(3  Wheaton,  610-644.     1818.) 

Ceetifioate  of  Division  from  U.  S.  Circuit  Court,  District  of  Massachusetts. 
Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  this  case,  a  series  of  questions  has  been  proposed 
by  the  circuit  court  of  the  United  Slates  for*the  district  of  Massachusetts,  on 
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which  the  judges  of  that  court  were  divided  in  opinion.  Tlie  questions  oc- 
curred on  the  trial  of  John  Palmer,  Thomas  Wilson  and  Barney  Calloghan, 
who  were  indicted  for  piracy  committed  on  the  high  seas.  The  first  four  ques- 
tions relate  to  the  construction  of  the  eighth  section  of  the  "  act  for  the  punish- 
ment of  certain  crimes  against  the  United  States."  The  remaining  seven 
questions  respect  the  rights  of  a  colony  or  other  portion  of  an  established  em- 
pire which  has  proclaimed  itself  an  independent  nation,  and  is  asserting  and 
maintaining  its  claim  to  independence  by  arms. 

The  eighth  section  of  the  act  on  which  these  prisoners  were  indicted  is  in 
these  words:  "And  be  it  enacted,  that  if  any  person  or  persons  shall  commit, 
upon  the  high  seas,  or  in  any  river,  haven,  basin  or  bay,  out  of  the  jurisdiction 
of  any  particular  state,  murder  or  robbery,  or  an}*^  other  oflPense,  which,  if  com- 
mitted within  the  body  of  a  county,  would,  by  the  laws  of  the  United  States, 
be  punishable  with  death;  or  if  any  captain  or  mariner  of  any  ship  or  other 
vessel  shall  piratically  and  feloniously  run  away  with  such  ship  or  vessel,  or 
any  goods  or  merchandise  to  the  value  of  Si>0,  or  yield  up  such  ship  or  vessel 
voluntaril3^  to  any  pirate;  or  if  any  seaman  shall  lay  violent  hands  upon  his 
commander,  thereby  to  hinder  and  prevent  his  fighting  in  defense  of  his  ship, 
or  goods  committed  to  his  trust,  or  shall  make  a  revolt  in  the  ship, —  every  such 
offender  shall  be  deemed,  taken  and  adjudged  to  be  a  pirate  and  felon,  and 
being  thereof  convicted,  shall  suffer  death ;  and  the  trial  of  crimes  committed 
on  the  high  seas,  or  in  any  place  out  of  the  jurisdiction  of  any  particular  state, 
shall  be  in  the  district  where  the  offender  is  apprehended,  or  into  which  he  may 
first  be  brought.^  • 

§  535.  Rohhery  when  committed  on  land  is  not  punishable  with  death;  hut  ij 
(.committed  at  sea  it  becomes  piracy  and  is  so  punishable. 

Robbery  committed  on  land,  not  being  punishable  by  the  laws  of  the  United 
Stat^  with  death,  it  is  doubted  whether  it  is  made  piracy  by  this  act,  when 
committed  on  the  high  seas.  The  argument  is  undersiood  to  be,  that  congress 
did  not  intend  to  make  that  a  capital  offense  on  the  high  seas  which  is  not  a 
capital  offense  on  land.  That  only  such  murder,  and  such  robbery,  and  such 
other  offense  as,  if  committed  within  the  body  of  a  county,  would,  by  the  laws 
of  the  United  States,  be  punishable  with  death,  is  made  piracy.  That  the 
word  "other"  is  without  use  or  meaning,  if  this  construction  be  rejected. 
That  it  so  connects  murder  and  robbery  with  the  following  member  of  the 
sentence  as  to  limit  the  words  murder  and  robbery  to  that  description  of  those 
offenses  which  might  be  made  punishable  with  death,  if  committed  on  land. 
That  in  consequence  of  this  word  the  relative  **  which  "  has  for  its  antecedent 
the  whole  preceding  part  of  the  sentence,  and  not  the  words  '*  other  offenses." 
That  section  consists  of  three  distinct  classes  of  piracy.  The  first,  of  offenses 
which,  if  committed  within  the  body  of  a  county,  would  be  punishable  with 
death.  The  second  and  third,  of  particular  offenses  which  are  e.uimerated. 
This  argument  is  entitled  to  great  respect,  on  every  account;  and  to  the  more, 
because,  in  expounding  a  law  which  inflicts  capital  punishment,  no  over  rigid 
construction  ought  to  be  admitted.  But  the  court  cannot  assent  to  its  correct- 
ness. 

The  legislature  having  specified  murder  and  robbery  particularly  are  under- 
stood to  indicate  clearly  the  intention  that  those  offenses  shall  amount  to 
piracy;  there  could  be  no  other  motive  for  specifying  them.  The  subsequent 
words  do  not  appear  to  be  employed  for  the  purpose  of  limiting  piratical  murder 
and  robbery  to  that  description  of  those  offenses  which  is  punishable  with 
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death,  if  committed  on  land,  bat  for  the  purpose  of  adding  other  offenses, 
should  there  b^  any,  which  were  not  particularly  recited,  and  which  were  ren- 
dered capital  by  the  laws  of  the  United  States,  if  committed  within  the  body 
of  a  county.  Ilad  the  intention  of  congress  been  to  render  the  crime  of 
piracy  dependent  on  the  punishment  affixed  to  the  same  offense,  if  committed 
on  land,  this  intention  must  have  been  expressed  in  very  different  terms  from 
those  which  have  been  selected.  Instead  of  enumerating  murder  and  robbery 
as  crimes  which  should  constitute  piracy,  and  then  proceeding  to  use  a  general 
term,  comprehending  other  offenses,  the  language  of  the  legislature  would  have 
been,  that  **any  offense"  committed  on  the  high  seas,  which,  if  committed  in 
the  body  of  a  county,  would  be  punishable  with  death,  should  amount  to 
piracy. 

The  particular  crimes  enumerated  were  undoubtedly  first  in  the  mind  of  con- 
gress. No  other  motive  for  the  enumeration  can  be  assigned.  Yet,  on  the 
construction  contended  for,  robbery  on  the  high  seas  would  escape  unpunished. 
It  is  not  pretended  that  the  words  of  the  legislature  ought  to  be  strained  be- 
yond their  natural  meaning,  for  the  purpose  of  embracing  a  crime  which  would 
otherwise  escape  with  impunity;  but  when  the  words  of  a  statute,  in  their 
most  obvious  sense,  comprehend  an  offense,  which  offense  is  apparently  placed 
by  the  legislature  in  the  highest  class  of  crimes,  it  furnishes  an  additional  mo- 
tive for  rejecting  a  construction  narrowing  the  plain  meaning  of  the  words, 
that  such  construction  would  leave  the  crime  entirely  unpunished. 

The  correctness  of  this  exposition  of  the  eighth  section  is  confirmed  by 
those  which  follow.  The  ninth  punishes  those  citizens  of  the  United  States 
who  commit  the  offenses  described  in  the  eighth,  under  color  of  a  commission 
or  authority  derived  from  a  foreign  state.  Here  robbery  is  again  particularly 
specified.  The  tenth  section  extends  the  punishment  of  death  to  accessories 
before  the  fact.  They  are  described  to  be  those  who  aid,  assist,  advise,  etc., 
etc.,  any  person  to  ^"commit  any  murder,  robbery,  or  other  piracy  aforesaid." 
If  the  word  "aforesaid"  be  connected  with  '*  murder"  and  "robbery"  as  well 
as  with  "other  piracy,"  yet  it  seems  difficult  to  resist  the  conviction  that 
the  legislature  considered  murder  and  robbery  as  acts  of  piracy.  The  eleventh 
section  punishes  accessories  after  the  fact.  They  are  those  who,  "  after  any 
murder,  felony,  robbery,  or  other  piracy  whatsoever,  aforesaid,"  shall  have 
been  committed,  shall  furnish  aid  to  those  by  whom  the  crime  has  been  per- 
petrated. Can  it  be  doubted  that  the  legislature  considered  murder,  felony 
and  robbery  committed  on  the  high  seas  as  piracies? 

If  it  be  answered  that,  although  this  opinion  be  entertained,  yet  if  the  legis- 
lature was  mistaken,  those  whose  duty  it  is  to  construe  the  law  must  not  yield 
to  that  mistake,  w-e  say  that  when  the  legislature  manifests  this  clear  under- 
standing of  its  own  intention,  which  intention  consists  with  its  words,  courts 
are  bound  by  it.  Of  the  meaning  of  the  term  robbery,  as  used  in  the  statute, 
we  think  no  doubt  can  be  entertained.  It  must  be  understood  in  the  sense 
in  which  it  is  recognized  and  defined  at  common  law.  The  question  whether 
this  act  extends  further  than  to  American  citizens,  or  to  persons  on  board 
American  vessels,  or  to  offenses  committed  against  citizens  of  the  United 
States,  is  not  without  its  difficulties..  The  constitution  having  conferred  on 
congress  the  power  of  defining  and  punishing  piracy,  there  can  be  no  doubt  of 
the  right  of  the  legislature  to  enact  laws  punishing  pirates,  although  they  may 
be  foreigners,  and  may  have  committed  no  particular  offense  against  the  United 
States.     The  only  question  is,  has  the  legislature  enacted  such  a  law?    Do  the 

126 


OFFENSES  ON  THE  HIGH  SEAS.— PIEACY.  ^  iU. 

words  of  the  act  authorize  the  courts  of  the  Union  to  inflict  its  penalties  on  per- 
sons who  are  not  citizens  of  the  United  States,  nor  sailing  under  their  fla<j,  nor 
offending  particularly  against  them? 

§  536.  The  act  {1  Stats,  at  Large^  113)  is  limited  to  offenses  against  the  United 
States  committed  on  the  high  seas,  and  does  not  provide  for  the  puniahuient  of 
offenses  hy  foreigners  or  on  foreign  ships.     Construction  of  statu  fis. 

The  words  of  the  section  are  in  terms  of  unlimited  extent.  The  words  "  an y 
person  or  persons"  are  broad  enough  to  comprehend  every  human  being.  But 
general  words  must  not  only  be  limited  to  cases  within  the  jurisdiction  of  ilic 
state,  but  also  to  those  objects  to  which  the  legislature  intended  to  apply  thorn. 
Did  the  legislature  intend  to  apply  these  words  to  the  subjects  of  a  foreign 
power,  who  in  a  foreign  ship  may  commit  murder  or  robbery  on  the  high  s jas  i 
The  title  of  an  act  cannot  control  its  words,  but  may  furnish  soiuo  aid  in 
showing  what  was  in  the  mind  of  the  legislature.  The  title  of  this  act  is,  "An 
act  for  the  punishment  of  certain  crimes  against  the  United  States."  It  would 
seem  that  offenses  against  the  United  States,  not  oflfenses  against  the  human 
race,  were  the  crimes  which  the  legislature  intended  by  this  law  to  punish. 
The  act  proceeds  upon  this  idea,  and  uses  general  terms  in  this  limited  sense. 
In  describing  those  who  may  commit  misprision  of  treason  or  felony,  the 
words  used  are  "  any  person  or  persons;"  yet  these  words  are  necessarily  con- 
fined to  any  person  or  persons  owing  permanent  or  temporary  allegiance  tn 
the  United  States. 

The  eighth  section  also  commences  with  the  words  "any  person  or  persons." 
But  these  words  must  be  limited  in  some  degree,  and  the  intent  of  the  legisla- 
ture will  determine  the  extent  of  this  limitation.  For  this  intent  we  must 
examine  the  law.  The  succeeding  member  of  the  sentence  commences  with 
the  words:  "If  any  captain  or  mariner  of  any  ship  or  other  vessel  shall 
piratically  run  away  with  such  ship  or  vessel,  or  any  goods  or  merchandise  to 
the  value  of  §50,  or  yield  up  such  ship  or  vessel  voluntarily  to  any  pirute.'* 
The  words  "any  captain,  or  mariner  of  any  ship  or  other  vessel,"  comprehend 
all  captains  and  mariners,  as  entirely  as  the  words  "  any  person  or  persons  " 
comprehend  the  whole  human  race.  Yet  it  would  be  difficult  to  believe  that 
the  legislature  intended  to  punish  the  captain  or  mariner  of  a  foreign  ship,  who 
should  run  away  with  such  ship,  and  dispose  of  her  in  a  foreign  port,  or  who 
should  steal  any  goods  from  such  ship  to  the  value  of  $;5(),  or  who  should  de- 
liver her  up  to  a  pirate  when  he  might  have  defended  her,  or  even  according 
to  previous  arrangement.  The  third  member  of  the  sentence  also  begins  with 
the  general  words  "any  seaman."  But  it  cannot  be  supposed  that  the  legis-^ 
lature  intended  to  punish  a  seaman  on  board  a  ship  sailing  under  a  foreign  fiag^j 
under  the  jurisdiction  of  a  foreign  government,  who  should  lay  violent  hands 
upon  his  commander,  or  make  a  revolt  in  the  ship.  These  are  offenses  against 
the  nation  under  whose  flag  the  vessel  sails  and  within  whose  particular  juris- 
diction all  on  board  the  vessel  are.  Every  nation  provides  for  such  offenses 
the  punishment  its  own  policy  may  dictate;  and  no  general  words  of  a  statute 
ought  to  be  construed  to  embrace  them  when  committed  by  foreigners  against 
a  foreign  government. 

That  the  general  words  of  the  two  latter  members  of  this  sentence  are  to  be 
restricted  to  offenses  committed  on  board  the  vessels  of  the  United  States 
furnishes  strong  reason  for  believing  that  the  legislature  intended  to  impose 
the  same  restriction  on  the  general  words  used  in  the  first  member  of  that 
sentence.    This  construction  derives  aid  from  the  tenth  section  of  the  act. 

127 


g§637,5C.i.  CUIMES  AND   CRIMINAL  PROCEDURE, 

That  section  declares  that  "any  person"  who  shall  "knowingly  and  wittingly 
aid  and  assist,  procure,  command,  counsel  or  advise  any  person,  or  persons,  to 
do  or  commit  any  murder  or  robbery,  etc.,"  shall  be  an  accessory  before  the 
fact,  and,  on  conviction,  shall  suflFer  death.  It  will  scarcely  be  denied  that  the 
words  "any  person,"  when  applied  to  aiding  or  advising  a  fact,  are  as  exten- 
sive as  the  same  words  when  applied  to  the  commission  of  that  fact.  Can 
it  be  believed  that  the  legislature  intended  to  punish  with  death  the  subject  of 
a  foreign  prince,  who,  within  the  dominions  of  that  prince,  should  advise  a 
person,  about  to  sail  in  the  ship  of  his  sovereign,  to  commit  murder  or  robbery? 
If  the  advice  is  not  a  crime  within  the  law,  neither  is  the  fact  advised  a  crime 
within  the  law.  The  opinion  formed  by  the  court  on  this  subject  might  be 
still  further  illustrated  by  animadversions  on  other  sections  of  the  act.  Bat  it 
would  be  tedious,  and  is  thought  unnecessary. 

The  court  is  of  opinion  that  the  Crime  of  robbery,  committed  by  a  person 
on  the  high  seas,  on  board  of  any  ship  or  vessel  belonging  exclusively  to  sub- 
jects of  a  foreign  state,  on  persons  within  a  vessel  belonging  exclusively  to 
subjects  of  a  foreign  state,  is  not  a  piracy  within  the  true  intent  and  meaning  of 
the  act  for  the  punishment  of  certain  crimes  against  the  United  States.  This 
opinion  will  probably  decide  the  case  to  which  it  is  intended  to  apply.  Those 
questions  which  respect  the  rights  of  a  part  of  a  foreign  empire,  Avhioh  asserts, 
and  is  contending  for,  its  independence,  and  the  conduct  which  must  be  ob- 
served by  the  courts  of  the  Union  towards  the  subjects  of  such  section  of  an 
empire  who  may  be  brought  before  the  tribunals  of  this  country,  are  equally 
delicate  and  difficult. 

§  637.  The  relations  of  the  United  States  to  insurgent  portions  of  foreign 
nations  is  of  excliisivehj  political  cognisance.  The  courts  can  only  follow  the 
co-ordinate  branches  of  the  government 

As  it  is  understood  that  the  construction  which  has  been  given  to  the  act  of 
congress  will  render  a  particular  answer  to  them  unnecessary,  the  court  will 
only  observe  that  such  questions  are  generally  rather  political  tha  n  egal  in 
their  character.  They  belong  more  properly  to  those  who"  can  declare  what 
the  law  shall  be;  who  can  place  the  nation  in  such  a  position  with  respect  to 
foreign  powers  as  to  their  own  judgment  shall  appear  wise;  to  whom  are  in- 
trusted all  its  foreign  relations;  than  to  that  tribunal  whoso  power,  as  well  as 
duty,  is  confined  to  the  application  of  the  rule  which  the  legislature  may  pre- 
scribe for  it.  In  such  contests,  a  nation  may  engage  itself  with  the  one  party 
or  the  other;  may  observe  absolute  neutrality;  may  recognize  the  new  state 
absolutely;  or  may  make  a  limited  recognition  of  it.  The  proceeding  in  courts 
must  depend  so  entirely  on  the  course  of  the  government  that  it  is  difficult  to 
give  a  precise  answer  to  questions  which  do  not  refer  to  a  particular  nation. 
It  may  be  said,  generally,  that  if  the  government  remains  neutral,  and  recog- 
nizes the  existence  of  a  civil  war,  its  courts  cannot  consider  as  criminal  those 
acts  of  hostility  which  war  authorizes,  and  which  the  new  government  may 
direct  against  its  enemy.  To  decide  otherwise  would  be  to  determine  that 
the  war  prosecuted  by  one  of  the  parties  was  unlawful,  and  would  be  to  arraign 
the  nation  to  which  the  court  belongs  against  that  party.  This  would  tran- 
scend the  limits  prescribed  to.  the  judicial  department. 

§  538.  That  defendants  are  in  the  service  of  a  self-declared  goverriment  may 
he  ])roved  as  other  facts  are  proved.  The  seal  of  such  government  does  not  prove 
itself 

It  follows,  as  a  consequence,  from  this  view  of  the  subject,  that  persons  or 
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vessels,  employed  in  the  service  of  a  self-declarsd  government,  thus  acknowl- 
edged  to  be  maintaining  its  separate  existence  by  war,  must  be  permitted  to 
prove  the  fact  of  their  being  actually  employed  in  such  service,  by  the  same 
testimony  which  would  bo  sufficient  to  prove  that  such  vessel  or  person  \vas 
employed  in  the  service  of  an  acknowledged  state.  The  seal  of  such  unac- 
knowledged government  cannot  bo  permitted  to  prove  itself;  but  it  may  be 
proved  by  such  testimony  as  the  nature  of  the  case  admits;  and  the  fact  that 
such  vessel  or  person  is  so  employed  may  be  proved  without  proving  the  seal. 

Opinion  by  Mb.  Justice  Johnson. 

The  first  of  these  questions  arises  on  the  construction  of  the  first  division  of 
the  eighth  section  of  the  act  for  the  punishment  of  certain  crimes.  That  act 
comprises  two  classes  of  cases,  tlie  second  of  which  may  again  be  subdivided 
into  two  divisioTis.  In  the  second  class  of  cases,  each  crime  is  specifically  de- 
scribed in  the  ordinary  mode  of  defining  crimes,  and  so  far  the  constitutional 
power  of  defining  and  punishing  piracies  and  felonies  on  the  high  seas  is 
strictly  complied  with.  But,  with  regard  to  the  first  class  of  cases,  the  legis- 
lature refers  for  a  definition  to  other  sources  —  to  information  not  to  be  found 
in  that  section  itself.  The  words  are  these:  "  If  any  person  shall  commit  upon 
the  high  seas,  etc.,  murder  or  robbery,  or  any  other  offense,  which,  if  committed 
in  the  body  of  a  county,  would,  by  the  laws  of  the  United  States,  be  punish- 
able with  death,  etc.,  such  person  shall,  upon  conviction  thereof,  suffer  death." 
Thus  referring  to  the  common  law  definition  of  murder  and  robbery  alone,  or 
to  the  common  law  definition  of  murder  and  robbsry,  with  the  superadded 
statutory  requisite  of  being  made  punishable  with  death,  if  committed  on  land, 
in  order  to  define  the  offense,  which,  under  that  section,  is  made  capitally 
punishable. 

The  crime  of  robbery  is  the  offense  charged  in  this  indictment,  and  the  ques- 
tion is,  whether  it  must  not  be  shown  that  it  must  have ieen  made  punishable 
with  death,  if  ooramitted  on  land,  in  order  to  subject  the  offender  to  that  pun- 
i>hment,  if  compiitted  on  the  high  seas.  And  singular  as  it  may  appear,  it 
really  is  the  fact  in  this  case,  that  these  men's  lives  may  depend  upon  a  comma 
more  or  less,  or  upon  the  question  whether  a  relative,  which  may  take  in  three 
antecedents  just  a?  well  as  one,  shall  be  confined  to  one  alone.  Upon  such  a 
question  I  here  solemnly  declare  that  I  never  will  consent  to  take  the  life  of  any 
iiian  in  obedience  to  any  court;  and  if  ever  forced  to  choose  between  obey- 
ing this  court  on  such  a  point,  or  resigning  my  commission,  I  would  not  hesitate 
adopting  the  latter  alternative.  But  to  my  mind  it  is  obvious  that  both  the  in- 
tent of  the  legislature  and  the  construction  of  the  words  are  in  favor  of  the 
prisoners.  This,  however,  is  more  than  I  need  contend  for,  since  a  doubt  rela- 
t  ve  to  that  construction  or  intent  ought  to  be  as  effectual  in  their  favor  as  the 
most  thorough  conviction. 

When  the  intent  of  the  legislature  is  looked  into,  it  is  as  obvious  as  the  light, 
md  requires  as  little  reasoning  to  prove  its  existence,  that  the  object  proposed 
was,  with  regard  to  crimes  which  may  be  committed  either  on  the  sea  or  land, 
to  produce  an  uniformity  in  the  punishment,  so  that  where  death  was  inflicted 
in  the  one  case  it  should  be  inflicted  in  another.  And  congress  certainly  legis- 
lated under  the  idea  that  the  punishment  of  death  had  been  previously  enacted 
for  the  crime  of  robbery  on  land,  as  it  had  in  fact  b2en  for  murder  and  some 
other  crimes.  And  in  my  opinion  this  intent  ought  to  govern  the  grammatical 
construction,  and  make  the  relative  to  refer  to  all  three  of  the  antecedents, 
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murder,  robbery  and  other  crimes,  instead  of  being  confined  to  the  last  alone. 
That  it  may  be  so  applied  consistently  with  grammatical  correctness,  none  can 
deny;  and  if  so,  in  favorem  vitm,  we  are,  in  ray  opinion,  Icirally  bound  to  give 
it  that  construction.  Again;  there  is  no  reason  to  thin!:  that  the  wovA  other 
is  altogether  a  supernumerary  member  of  the  sentence.  To  give  the  construction 
contended  for  in  behalf  of  the  United  States,  that  word  must  be  rendered  use- 
less and  inoperative;  the  sentence  has  the  same  meaning  with  or  without  :t. 
But  if  we  retain  it  and  substitute  its  definition,  or  examine  its  effect  upon  the 
meaning  of  the  terms  associated  with  it,  we  then  have  the  following  results: 
other  is  commonly  defined  to  mean  not  the  eaine,  or  (what  is  certainly  syn- 
onymous), not  before  mentioned.  With  this  expression,  the  sentence  would 
read  thus:  "murder,  or  robbery,  or  any  ofl'ense  not  before  mentioned,"  for 
which  the  punishment  of  death  is  by  law  inflicted.  And  as  the  use  of  the 
comma  is  exceedingly  arbitrary  and  indefinite,  by  expunging  all  the  commas 
from  the  sentence  the  meaning- becomes  still  more  obvious.  Or  if,  instead  of 
substituting  the  woi^ds  not  before  mentioned,  we  introduce  the  single  term  un- 
enumerated,  in  the  sense  of  which  the  term  other  is  unquestionably  used  by  the 
legislature,  the  conclusion  becomes  irresistible  in  favor  of  the  prisoners.  There 
is  another  view  of  this  subject  that  leads  to  the  same  conclusion;  by  supplying 
an  obvious  elision,  the  same  meaning  is  given  to  this  section.  The  word  other 
is  responded  to  by  than^  and  the  repetition  of  the  excluded  words  is  understood. 
Thus,  in  the  case  before  us,  by  supplying  the  elision,  we  make  "  murder,  rob- 
bery, or  any  crime  other  than  murder  or  robbery,"  punishable,  etc.,  the  signifi- 
cation of  which  words,  had  they  been  used,  would  have  left  no  doubt. 

There  are  several  inconsistencies  growing  out  of  a  construction  unfavorable 
to  the  prisoners  which  merit  the  most  serious  consideration.  The  first  is, 
the  most  sanguinary  character  that  it  gives  to  this  law  in  its  operation ;  for  it  is 
literally  true,  that  under  it  a  whole  ship's  crew  may  be  consigned  to  the  gallows 
for  robbing  a  vessel  of  a  single  chicken,  even  although  a  robbery  committed  on 
land  for  thousands  may  not  have  been  made  punishable  beyond  whipping  or 
confinement.  If  natural  reason  is  not  to  be  consulted  on  this  point,  at  least 
the  mild  and  benignant  spirit  of  the  laws  of  the  United  States  merit  attention. 
With  regard  to  the  mail,  this  inconsistency  actually  may  occur  under  existing 
laws,  should  the  mail  ever  again  be  carried  by  water  as  it  has  been  formerly. 
This  cannot  be  consistent  with  the  intention  of  the  legislature. 

But,  it  is  contended,  if  congress  had  not  intended  to  make  murder  and  rob- 
bery punishable  with  death,  independently  of  the  circumstance  of  those 
offenses  being  so  made  punishable  when  committed  on  land,  they  would  have 
omitted  those  specified  crimes  altogether  from  this  section,  and  have  enacted 
generally  that  all  crimes  made  punishable  with  death  on  land  should  be  pun- 
ished with  death  if  committed  on  the  seas,  without  enumerating  murder  and 
robbery.  This  is  fair  reasoning;  and  in  any  case  but  one  of  life  and  death  it 
might  have  some  weight;  but  in  no  case  very  great  weight,  because,  in  that  re- 
spect, a  legislature  is  subject  to  no  law^s  in  the  selection  of  the  course  to  bo  pur- 
sued. In  this  case  the  obvious  fact  is,  that  they  commenced  enumerating,  and 
fearing  some  omission  of  crimes  then  supposed  subject  by  law  to  death,  these 
general  descriptive  words  are  resorted  to.  But  every  other  crime  that  this 
division  of  the  section  comprises  was  punishable  with  death,  both  those  which 
precede  robbery  in  the  enumeration  and  those  which  come  after.  Robbery, 
except  in  case  of  the  mail,  stands  alone;  and  no  doubt  was  introduced  under 
the  idea  that  that  also  had  the  same  punishment  attached  to  it.     If  it  had  not, 
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n  r.irt,  tijen  it  was  not  the  case  on  which  the  legislature  intended  to  act,  anr', 
;;cjc»rdini^  to  my  views  of  the  grammatical  or  philological  construction  of  the 
sentence,  it  is  one  on  which  they  have  not  acted.  This  construction  derives 
considerable  force^  also,  frooi  the  consideration  that  this  act  is  framed  on  the 
model  of  the  British  statute,  which  avowedly  had  this  uniformity  for  its  object. 

The  second  question  proposed  in  this  case  is  one  on  which,  I  presume,  there  can 
be  no  doabt.  For  the  definition  of  robbery  under  this  act  we  must  look  for  the 
definition  of  the  terra  in  the  common  law,  or  we  shall  find  it  nowhere;  and,  ac- 
cording to  my  construction,  superadd  to  that  definition  the  circumstance  of  iis 
being  made  punishable  with  death,  under  the  la^vs  of  the  United  States,  if 
committed  on  land,  and  you  have  described  the  offense  made  punishable  under 
this  section.  There  are  eleven  questions  certified  from  the  circuit  court  of 
Massachusetts;  but  of  those  eleven  these  two  only  appear  to  me  to  arise  out 
of  the  case.  The  transcript  contains  nothing  but  the  indictment  and  impanel- 
ing the  jury.  !No  motion,  no  evidence,  no  demurrer  ore  tenus^  or  case  statec*, 
appears  upon  the  transcript,  on  which  the  remaining  questions  could  arise.  On 
the  indictment  the  first  two  questions  might  well  have  been  raised  by  the  court 
themselves,  as  of  counsel  for  the  prisoners;  but  as  far  as  appears  to  this  court, 
all  the  other  questions  might  as  well  have  been  raised  in  any  other  case.  1 
here  enter  my  protest  against  having  these  general  questions  adjourned  to  this 
court.  We  are  constituted  to  decide  causes,  and  not  to  discuss  themes  or  digeJ^t 
Rystems-  It  is  true,  the  words  of  the  act  respecting  division  of  opinion  in  the 
circuit  court  are  general;  but  independently  of  the  consideration  that  it  was 
not  to  be  expected  that  the  court  could  be  divided  unless  upon  questions  aris- 
ing out  of  some  cause  depending,  the  words  in  the  first  proviso,  **that  the  cause 
may  be  proceeded  in,''  plainly  show  that  the  questions  contemplated  in  the  act 
are  questions  arising  in  a  cause  depending;  and  if  so,  it  ought  to  be  shown  that 
they  do  arise  in  the  cause,  and  are  not  merely  hypothetical.  In  the  case  of 
Martin  v.  Hunter,  7  Cranoh,  603,  1  Wheat.,  304,  this  court  expressly  acted 
upon  this  principle,  when  it  went  into  a  consideration  of  the  question  whether 
any  estate  existed  in  the  plaintiff  in  error,  before  it  would  consider  the  question 
on  the  construction  of  the  treaty,  as  applicable  to  that  estate. 

§  539.  Congress  cannot  make  that  viraoy  which  is  not  piracy  hy  the  law  of 
nations. 

If,  however,  it  becomes  necessary  to  consider  the  other  questions  in  this  case, 
I  will  lay  down  a  few  general  principles,  which,  I  believe,  will  answer  all: 
1.  Congress  can  inflict  punishment  on  offenses  committed  on  board  the  vessels 
of  the  United  States,  or  by  citizens  of  the  United  States  anywhere;  but  con- 
gress cannot  make  that  piracy  which  is  not  piracy  by  the  law  of  nations,  in 
order  to  give  jurisdiction  to  its  own  courts  over  such  offenses. 

§  640.  Revolted  subjects  of  a  foreign  state  are  no  more  liable  to  be  punished 
as  pirates  than  loyal  subjects, 

2.  When  open  war  exists  between  a  nation  and  its  subjects,  the  subjects  of  the 
revolted  country  are  no  more  liable  to  be  punished  as  pirates  than  the  subjects 
who  adhere  to  their  allegiance;  and  whatever  immunity  the  law  of  nations 
gives  10  the  ship,  it  extends  to  all  who  serve  on  board  of  her,  excepting  only 
the  responsibility  of  individuals  to  the  laAvs  of  their  respective  countries. 

§  541.  All  that  is  necessary  to  exempt  parties  from  prosecution  as  pirates  is 
to  prove  that  war  really  exists^  and  that  the  vessel  is  really  a  belligerent^  not  af- 
fectedly so  for  piratical  purposes. 

3.  The  proof  of  a  commission  is  not  necessary  to  exempt  an  individual  serv- 

181  , 


g542.  CRIMES  AND  CRIMINAL  PaOCEDURE. 

ing  on  board  a  ship  engaged  in  the  war,  because  any  ship  of  a  belligerent  may 
capture  an  enemy;  and  whetlier  acting  under  a  commission  or  not,  is  an  im- 
material question  as  to  third  persons;  he  must  answer  that  to  his  own  govern- 
ment. It  is  only  necessary  to  prove  two  facts:  1.  .The  existence  of  open  war. 
2.  That  the  vessel  is  really  documented,  owned  and  commanded  as  a  belliger- 
ent vessel,  and  not  affectedly  so  for  piratical  purposes. 

4.  For  proof  of  propert}'  and  documents,  it  is  not  to  be  expected  that  any 
better  evidence  can  be  produced  than  the  seal  of  the  revolted  country,  with 
such  reasonable  evidence  as  the  case  may  admit  of  to  prove  it  to  be  known  as 
such;  and  a  seal  once  proved  or  admitted  to  a  court  ought  afterwards  to  be 
acknowledged  by  the  court  officially,  at  least,  as  against  the  party  who  has 
once  acknowledged  it 

UNITED  STATES  t\  PIRATES. 
(5  Wheaton,  184-206.     1820.) 

Certificates  of  Division  from  the  U.  S.  Circuit  Courts  for  South  Carolina 
and  Georgia. 

Statement  of  Facts. —  Three  of  the  indictments  in  these  cases  were  against 
Furlong.  The  first  two  charged  a  piratical  murder  by  Furlong,  a  British  sub- 
ject, from  an  American  vessel,  on  an  English  vessel  and  crew,  the  person  killed 
being  an  English  subject.  The  third  charged  a  piratical  robbery,  on  a  vessel 
of  the  United  States,  from  a  vessel  of  the  United  States  which  had  been  run 
away  with  by  her  captain  and  crew. 

In  the  case  against  Brailsford  and  Griffin,  one  of  the  questions  certified  was, 
whether  an  American  citizen,  who  tits  out  a  vessel  in  an  American  port,  to 
cruise  against  a  power  at  peace  with  the  United  States,  is  protected  by  a  com- 
mission from  a  belligerent  from  punishment  for  any  offense  committed  by  him 
against  vessels  of  the  United  States.  Another  had  reference  to  the  situation 
of  the  vessel, —  whether  it  was  **upon  the  high  seas," — and  to  the  meaning  of 
the  words  "out  of  the  jurisdiction  of  any  particular  state." 

The  indictments  against  Bowers  and  Mathews  charged  piratical  robberies, 
committed  in  one  case  upon  an  American  vessel,  the  Asia,  and  in  the  other 
upon  a  vessel  owned  by  British  subjects,  the  Sir  Thomas  Hardy.  The  defend- 
ants were  citiz?ns  of  the  United  States  and  a  part  of  the  crew  of  the  ship 
Louisa.  The  Louisa  was  commissioned  by  Buenos  Ayres,  and  commanded  by 
Almeida.  There  was  no  proof  that  she  was  American  owned.  Iler  crew  put 
the  officers  out  of  the  ship  and  proceeded  upon  a  piratical  voyage. 

The  nature  of  the  questions  certified  in  the  several  cases  will  appear  suf- 
ficiently from  the  opinion. 

Opinion  by  Mr.  Justice  Johnson. 

A  variety  of  questions  have  been  referred  to  this  court  in  these  cases;  and 
in  the  decisions  to  be  certified  to  the  circuit  court,  it  will  be  necessary  to  notice 
each  question  in  every  case;  but  in  the  opinion  now  to  be  e.xpressed,  the  whole 
may  be  considered  in  connection,  as  they  all  depend  upon  the  construction  of 
the  same  laws. 

§  642.  Individuals,  of  whatever  nationalitij^  embarked  on  a  jjiratical  crui^e^ 
are  punishable  under  act  of  April  30,  1790, 

In  the  two  cases  of  United  States  v.  Smith,  5  Wheat.,  153  (,?§  532-534:,  supra), 
and  United  States  v.  Klintock,  5  Wheat.,  144  (§^  557,  55S,  infra),  it  has  been 
already  adjudged  that  the  eighth  section  of  the  act  of  1790  was  not  repealed  bv 
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the  fifth  section  of  that  of  1819,  and  that  the  decision  in  Palmer's  case  does  not 
apply  to  the  case  of  a  crew  whose  conduct  is  such  as  to  set  at  naught  the  idea  of 
thus  acting  under  allegiance  to  any  acknowledged  power.  From  which  it  fol- 
lows that,  when  embarked  on  a  piratical  cruise,  every  individual  becomes  equally 
punishable  under  the  law  of  1790,  whatever  may  be  his  national  character,  or 
whatever  may  have  been  that  of  the  vessel  in  which  he  sailed,  or  of  the  ves- 
sel attacked. 

§  543.  national  character  of  vessel  and  crew  lost  when  the  crew  embark 

OJi  each  a  cruise. 

This  decision  furnishes  an  answer  to  all  those  questions  made  in  the  above 
cases,  which  are  founded  on  distinctions  in  the  national  character  of  the  pris- 
oner, or  in  that  of  I  he  vessels,  in  relation  to  the  piracies  committed  by  the 
crew  of  the  Louisa*  The  moment  that  ship  was  taken  from  her  officers,  and 
])i'oceeded  on  a  piratical  cruise,  the  crew  lost  all  claim  to  national  character, 
and  whether  citizens  or  foreigners,  became  equally  punishable  under  the  act 
of  1790.  It  also  furnishes  an  answer  to  all  the  exceptions  taken  in  the  case  of 
piracy  charged  against  Furlong.  For  whatever  the  court  might  have  thought 
of  the  effect  of  the  act  of  1819,  be  would  have  been  still  punishable  under  the 
act  of  1790.  The  indictment  against  him  is  general,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  it  matters  not  that  his  offense  was 
c>:>mmitted  subsequent  to  passing  the  act  of  1819,  since  the  other  act  still  re- 
mains in  force,  and  reaches  his  case. 

It  would  seem  to  be  unnecessary  to  go  further  in  the  cases  against  Furlong, 
a^  this  conclusion  decides  his  fate;  but  this  court  cannot  foresee  how  far  it  may 
be  necessary  to  the  administration  of  justice,  against  accessories  or  otherwise, 
la.it  the  question  in  the  cases  of  murder  should  also  be  decided.  The  question, 
whether  murder  committed  at  sea  on  board  a  foreign  vessel  be  punishable  by 
tie  laws  of  the  United  States,  if  committed  by  a  foreigner  upon  a  foreigner,  is 
one  which  involves  a  variety  of  considerations,  and  which,  in  the  two  cases 
before  us,  is  presented  under  an  obvious  distinction;  on  the  one  indictment  it 
appears  as  having  been  committed  simply  on  board  the  Anne,  of  Scarborough, 
a  foreign  vessel,  by  a  foreigner  upon  a  foreigner;  on  the  other,  as  committed 
on  board  the  Anne,  of  Scarborough,  from  an  American  vessel,  by  a  mariner 
of  the  American  vessel.  It  is  obvious  that  neither  case  comes  within  the 
express  words  of  the  decision  in  Palmer's  case.  And  with  regard  to  the  case 
in  which  the  American  vessel  is  brought  in  view,  there  can  exist  but  one  diffi- 
culty. 

§  544.  A  murder  committed  on  the  seas  by  a  boafs  crew  sent  for  the  purpose 
(I'om  a  piratical  vessel  is  punishable  under  act  of  1790, 

No  difference  can  be  supposed  to  exist  between  the  case  of  a  murder  com- 
mitted on  the  seas  by  means  of  a  gun  discharged  from  a  vessel,  and  by  means 
of  a  boat's  crew  dispatched  for  that  purpose,  as  was  actually  the  case  here. 
And  as  to  the  right  of  the  United  States  to  punish  all  offenses  committed  on 
or  from  on  board  their  own  vessels,  it  cannot  be  doubted;  nor  has  it  been 
<loubted  that  the  act  of  1Y90  extends  to  such  offenses  when  committed  on  the 
seas.  But  we  have  decided  that  in  becoming  a  pirate,  the  Mary,  of  Mobile, 
from  which  the  prisoner  committed  this  offense,  lost  her  national  character. 
Could  she,  then,  be  denominated  an  American  vessel?  We  are  of  opinion  that 
the  question  is  immaterial;  for,  whether  as  an  American  or  a  pirate  ship,  the 
offense  committed  from  her  was  equally  punishable,  and  the  words  of  the  act 
extend  to  her  in  both  characters.     But  if  it  were  necessary  to  decide  the  ques- 
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tion  we  should  find  no  difficulty  in  maintaining  that  no  man  shall,  by  crime, 
put  ofl?  an  incident  to  his  situation  which  subjects  him  to  punishment.  A  claim 
to  protection  may  be  forfeited  by  the  loss  of  national  character,  where  no 
rights  are  acquired,  or  immunity  produced  b}'  that  cause. 

§  545.  Section  8  of  the  act  of  1790  does  vot  extend  the  punishment  for  murder 
L)  cases  where  it  is  committed  hy  a  foreigner  upon  a  foreigner  in  a  foreign  ship; 
'iiherwise  as  to  pii'acy. 

The  other  case  presents  a  question  of  more  difficulty.  It  includes  the  case 
of  a  murder  committed  by  one  of  a  crew  upon  another,  on  board  a  foreign 
vessel  on  the  high  seas.  The  prisoner  is  a  British  subject,  ti)e  deceased  was  the 
same,  and  the  ship  also  British.  This,  though  not  in  ail  its  circumstances  the 
same,  is,  in  principle,  precisely  that  of  the  United  States  v.  Palmer  (3  Wheat., 
610;  §§  535-541,  supra).  The  only  diflFerence  is,  that  the  case  of  Palmer  sup- 
poses the  prisoner  and  the  deceased  to  belong  to  different  vessels,  and  the  cer- 
tificate of  the  court  would  seem  to  cover  the  case  of  an  American  as  well  as  a 
foreigner,  who  commits  an  offense  on  board  a  foreign  vessel. 

So  far  as  relates  to  the  point  now  under  consideration,  I  have  no  objection  to 
accede  to  the  decision  in  the  case  of  Palmer.  I  did  not  unite  in  the  opinion  of 
the  court  in  that  case,  on  this  point,  because  I  thought  it  was  carried  too  far  in 
being  extended  to  piracy  as  well  as  murder,  and  to  American  citizens  as  well 
as  foreigners.  To  me  it  appears  that  the  only  fair  deduction  from  the  obvious 
want  of  precision,  in  language  and  in  thought,  discoverable  in  the  act  of  1790, 
and  insisted  on  in  the  case  of  Palmer,  is,  that  in  construing  it  we  should  test 
each  case  by  a  reference  to  the  punishing  powers  of  the  body  that  enacted  it. 
The  reasonable  presumption  is,  that  the  legislature  intended  to  legislate  only 
on  cases  within  the  scope  of  that  power;  and  general  words  made  use  of  in 
that  law,  ought  not,  in  my  opinion,  to  be  restricted  so  as  to  excludj  any  cases 
within  their  natural  meaning.  As  far  as  those  powers  extended,  it  is  reason- 
able to  conclude  that  congress  intended  to  legislate,  unless  their  express  lan- 
gUMge  shall  preclude  that  conclusion.  It  is  true  that  the  eighth  section  declares 
murder  as  well  as  robbery  to  be  pirac}';  but  in  my  view,  if  anj^thing  is  to  be 
inferred  from  this  association,  it  is  only  that  they  meant  to  assert  the  right  of 
punishing  murder  to  the  same  extent  that  the}'  possessed  the  right  of  punishing 
piracy;  which  would  be  carrying  the  construction  beyond  what  I  contend  for. 
The  contrary  conclusion,  namely,  that  they  meant  to  limit  the  cases  of  piracy 
made  punishable  under  that  act  to  the  cases  in  which  they  might  upon  prin- 
cij)le  punish  murder,  is  rebutted  by  the  generality  of  the  terms  used;  and  it 
would  seem  that,  with  this  object  in  view,  they  ought  to  have  taken  the  con- 
trary course,  and  declared  piracy  to  be  murder. 

It  is  obvious  that  the  penman  who  drafted  the  section  under  consideration 
acted  from  an  indistinct  view  of  the  divisions  of  his  subject.  He  has  blended 
all  crimes  punishable  under  the  admiralty  jurisdiction  in  the  general  term  of 
piracy.  But  there  exist  well  known  distinctions  between  the  crimes  of  piracy 
and  murder,  both  as  to  constituents  and  incidents.  Robbery  on  the  seas  is  con- 
sidered as  an  offense  within  the  criminal  jurisdiction  of  all  nations.  It  is 
against  all,  and  punished  by  all;  and  there  can  be  no  doUbt  that  the  plea  of 
autrefois  acquit  would  be  good  in  any  civilized  state,  though  resting  on  a  pros- 
ecution instituted  in  the  courts  of  any  other  civilized  state.  Not  so  with  the 
crime  of  murder.  It  is  an  offense  too  abhorrent  to  the  feelings  of  man  to 
have  made  it  necessary  that  it  also  should  have  been  brought  within  this  uni- 
versal jurisdiction.     And  hence,  punishing  it  when  committed  within  the  juris- 
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diction,  or  (what  is  the  same  thing)  in  the  vessel  of  another  nation,  has  not 
bjen  acknowledged  as  a  right,  much  less  an  obligation.  It  is  punishable  under 
tlie  laws  of  each  state,  and  I  am  inclined  to  think  that  an  acquittal  in  ihis  case 
would  not  have  been  a  good  plea  in  a  court  of  Great  Britain.  Testing  ray  con- 
struction of  this  section,  therefore,  b}'  the  rule  that  I  have  assumed,  I  am  led 
to  the  conclusion  that  it  does  not  extend  the  punishment  for  morder  to  the 
uaso  of  that  oflfense  committed  by  a  foreigner,  upon  a  foreigner,  in  a  foreign 
ship.  Ijut  otherwise  as  to  piracj';  lor  timt  is  a  crime  within  the  acknowledged 
reach  of  the  paottfam^^  power  of  congress. 

§  frM.  American  citisefis  in  foreign  service  not  exempt  from  the  operation  of 
laws  of  t/ie  United  States. 

As  to  our  own  citizens,  I  see  no  reason  why  thcv  should  be  exempted  from 
the  operation  of  the  hiws  of  the  country,  even  though  in  foreign  service.  Their 
subjection  to  those  laws  follows  them  everywhere;  in  our  own  courts  they  are 
secured  by  the  constitution  from  being  twice  put  in  jeopardy  of  life  or  mem- 
ber, and  if  they  are  also  made  amenable  to  the  laws  of  another  state,  it  is  the 
result  of  their  own  act  in  subjecting  themselves  to  those  laws.  Nor  is  it  any 
objection  to  this  opinion  that  the  law  declares  murder  to  be  piracy.  These  are 
things  so  essentially  different  in  their  nature,  that  not  even  the  omnipotence 
of  legislative  power  can  confound  or  identify  them.  Had  congress,  in  this  in- 
stance, declared  piracy  to  be  murder,  the  absurdity  would  have  been  felt  and 
acknowledged;  yet,  with  a  view  to  the  exercise  of  jurisdiction,  it  would  have 
been  more  defensible  than  the  reverse,  for  in  one  case  it  would  restrict  the 
acknowledged  scope  of  its  legitirtiate  powers,  in  the  other  extend  it.  If,  by 
calling  murder  piracy,  it  might  assert  a  jurisdiction  over  that  oifense  committed 
by  a  foreigner  in  a  foreign  vessel,  what  oflfense  might  not  be  brought  within 
their  power  by  the  same  device?  The  most  offensive  interference  with  the 
governments  of  other  nations  might  be  defended  on  the  precedent.  Upon  the 
whole,  I  am  satisfied  that  congress  neither  intended  to  punish  murder  in  cases 
with  which  they  had  no  right  to  interfere,  nor  leave  unpunished  the  crime  of 
piracy  in  any  cases  in  which  they  might  punish  it;  and  this  view  of  the  subject 
appears  to  me  to  furnish  the  only  sufficient  key  to  the  construction  of  the  eighth 
section  of  the  act  of  1790. 

As  to  piracy,  since  the  decision  that  a  vessel,  by  assuming  a  piratical  charac- 
ter, is  no  longer  included  in  the  description  of  a  foreign  vessel,  no  case  of  diffi- 
culty can  occur,  unless  the  piracy  be  committed  by  the  crew  of  a  foreign  vessel 
upon  their  own  vessel,  or  by  persons  issuing  immediately  from  shore.  If  such 
cases  occur  under  the  act  of  1790,  I  shall  respectfully  solicit  a  revision  of 
Palmer's  case,  if  it  be  considered  as  including  those  cases,  and  shall  do  the 
same  in  the  case  of  murder  committed  by  an  American  in  a  foreign  ship,  if  it 
ever  occur,  under  the  belief  that  it  never  could  have  been  the  intention  of  con- 
gress that  such  an  offender  should  find  this  country  a  secure  asylum  to  him. 

§  647.  T/i^  character  of  a  vessel  may  he  established  as  a  matter  in  pais. 

There  are  a  few  minor  points  presented  in  these  cases  which  it  is  necessary 
to  notice.  It  was  moved,  in  favor  of  the  prisoners,  that  the  only  legal  testi- 
mony of  the  character  of  the  ships  plundered  must  have  relation  to  their 
register,  or  rather  to  the  documentary  papers  which  establish  their  national 
character.  But  this  we  think  wholly  indefensible.  It  is  obvious  that  such 
testimony  might  be  suppressed  in  various  ways  by  the  aggressors.  Nor  is  it 
at  all  decisive  of  the  real  ownership  of  a  vessel.  Our  laws  recognize  the  possi- 
bility of  the  register's  existing  in  the  name  of  one,  whilst  the  property  is  really 
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in  another  person.  The  h\ws  that  require  such  dociunents  to  be  on  board  a 
vessel  have  relation  to  financial,  commercial  or  international  objects,  but  are 
not  decisive  or  necessary  in  a  prosecution  for  this  offense.  Property  or  char- 
acter is  a  matter  in  paisy  and  so  to  be  established.  However,  it  is  unnecessary 
to  examine  the  question  further,  as  we  have  decided  that  the  national  charac- 
ter of  the  vessels  plundered  was,  in  these  cases,  wholly  immaterial  to  tho 
crime. 

§  648.  "  Out  of  the  jurisdiction  of  any  particular  atate^^  refers  to  states  of 
the  Union. 

It  was  also  moved,  in  two  of  the  cases  of  piracy,  that  as  the  offenses  charged 
were  committed  on  vessels  then  lying  at  anchor  near  the  shore  of  the  islands 
of  Mayo  and  Bonavista,  in  a  road,  and  within  a  marine  league  of  the  shore, 
the  prisoners  could  nob  be  convicted:  1.  Because  the  words  "out  of  the  juris- 
diction of  any  particular  state,"  in  the  eighth  section  of  the  act  of  1790,  in- 
clude foreign  as  well  as  domestic  states.  2.  Because  a  vessel  at  anchor  in  a 
road  is  not  a  vessel  on  the  high  seas,  as  charged  in  the  indictment. 

On  the  first  point,  we  think  it  obvious  that  out  of  any  particular  state  must 
be  construed  to  mean  "  out  of  any  one  of  the  United  States."  By  examining  the 
context  it  will  be  seen  that  particular  sta,te  is  uniformly  used  in  contradistinc- 
tion to  United  States.  For  what  reason,  it  is  not  easy  to  imagine;  but  it  is 
obvious  that  the  only  piracies  omitted  t6  be  punished  by  that  act  are  land  pi- 
racies, and  piracies  committed  in  our  waters. 

§  549,  A  vessel  in  an  open  road  is  at  sea. 

On  the  second  point,  we  are  of  opinion  that  a  vessel  in  an  open  road  may 
well  be  found  by  a  jury  to  be  on  the  seas.  It  is  historically  known  that  in 
prosecuting  trade  with  many  places,  vessels  lie  at  anchor  in  open  situations  (and 
especially  where  the  trade-winds  blow),  under  the  lee  of  the  land.  Such  ves- 
sels are  neither  in  a  river,  haven,  basin  or  bay,  and  are  nowhere  unless  it  be  on 
the  seas.  Being  at  anchor  is  immaterial,  for  this  might  happen  in  a  thousand 
places  in  the  open  ocean,  as  on  the  Banks  of  Newfoundland.  Xor  can  it  be 
objected  that  it  was  within  the  jurisdictional  limits  of  a  foreign  state;  for 
those  limits,  though  neutral  to  war,  are  not  neutral  to  crimes. 

§  560,  Each  count  in  an  indictment  is  a  substantive  charge;  a  verdict  con- 
forming  to  any  count  which  in  itself  will  support  it  is  sufficient 

It  was  also  moved  in  the  same  cases  that  as  there  were  two  counts  in  the  in- 
dictment, the  one  charging  the  offenses  as  committed  on  the  high  seas,  tho 
other  in  a  haven,  basin  or  bay,  a  general  verdict  of  guilty  could  not  be  sus- 
tained, on  account  of  repugnancy  and  inconsistency,  as  both  facts  could  not  be 
true.  But  on  this  it  is  only  necessary  to  remark  that  each  count  is  a  distinct 
substantive  charge.  Internal  repugnancy  in  any  one  is  a  good  exception,  but 
non  constat  as  to  the  whole,  taken  severally,  but  each  may  be  tor  a  distinct 
offense, 

§  551.  A  commission  to  cruise  as  a  privateer  does  not  excuse  acts  of  piracy. 

There  is  finally  another  question  certified  to  this  court  in  one  of  the  casjs 
which  arose  under  the  captures  made  by  the  Louisa.  It  is,  whether  an  ximer- 
ican  citizen,  fitting  out  a  vessel  in  an  American  port,  really  to  cruise  against  a 
power  at  peace  with  the  United  States,  is  protected,  by  a  commission  from  a 
power  belligerent  as  to  the  power  against  which  he  undertakes  to  cruise,  from 
offenses  committed  by  him  against  the  United  States?  It  will  be  seen  that  the 
object  of  this  question  is  to  bring  the  whole  crew  of  the  Louisa  under  the  im- 
munities which  it  is  supposed  Almeida  might  have  claimed  by  virtue  of  his 
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coDiTaission.  But,  having  decided  that  the  vessel  and  crew  had  forfeiiLu  ...i 
pretensions  to  national  or  belligerent  character,  this  question  is  anticipated. 
Yet,  lest  the  ingenious  views  on  this  point,  presented  to  the  court  by  one  of 
the  gentlemen  who  argued  it,  should  tempt  the  unwary  into  practices  that  may 
be  fatal  to  them,  we  think  it  proper  to  remark  that  in  Klintock's  case  it  has 
boen  decided  that  a  belligerent  character  may  be  put  off,  and  a  piratical  one  as- 
sumed, even  under  the  most  unquestionable  commission.  And  if  the  laws  of  the 
United  States  declare  those  acts  piracy  in  a  citiz:m,  when  committed  on  a  citizen, 
which  would  baonly  belligerent  acts  when  committed  on  others,  there  can  be  no 
reason  why  such  laws  should  not  be  enforced.  For  this  purpose  the  ninth  sec- 
tion of  the  act  of  1790  appears  to  have  been  passad.  And  it  would  be  difficult 
to  induce  this  court  to  render  null  the  provisions  of  that  clause,  by  deciding 
either  that  one  who  takes  a  commission  under  a  foreign  power  can  no  longer 
be  deemed  a  citizen,  or  that  all  acts  committed  under  such  a  commission  must 
be  adjudged  belligerent  and  not  piratical  acts. 

UNITED  STATES  v.'  HOLMES. 
(5  Wheaton.  412-420.    1819.) 

Opinion  by  Ms.  Justice  Washington. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  division  of 
opinion  of  the  judges  of  the  circuit  court  for  the  district  of  Massachusetts. 
The  defendants  are  indicted  for  murder  committed  on  the  high  seas;  and  the 
questions  adjourned  to  this  court  are, 

1.  Whether  the  circuit  court  had  jurisdiction  of  the  oflfense  charged  in  the 
indictment,  unless  the  vessel  on  board  of  which  the  offense  was  committed 
was  at  the  time  owned  by  a  citizen  or  citizens  of  the  United  States,  and  was 
lawfully  sailing  under  its  flag. 

2.  Whether  the  court  had  jurisdiction  of  the  offense  charged  in  the  indict- 
ment, if  the  vessel  on  board  of  which  it  was  committed,  at  the  time  of  the 
commission  thereof,  had  no  real  national  character,  but  was  possessed  and  held 
by  pirates,  or  by  persons  not  lawfully  sailing  under  the  flag,  or  entitled  to  the 
protection,  of  any  government  whatever. 

3.  Whether  it  made  any  difference  as  to  the  point  of  jurisdiction  whether 
the  prisoners  or  any  of  them  were  citizens  of  the  United  States,  or  that 
the  offense  was  consummated,  not  on  board  of  any  vessel,  but  in  the  high 
seas. 

4.  Whether  the  burden  of  proof  of  the  national  character  of  the  vessel  on 
board  of  which  the  offense  was  committed  was  on  the  United  States,  or,  under 
the  circumstances  stated  in  the  charge  of  the  court,  was  on  the  prisoner. 

§  652.  The  courts  oj  the  United  States  have  jtJurisdiGtion  in  cases  of  murder 
and  robbery  on  the  high  seas^  except  where  they  are  committed  on  a  vessel^  in  Jact 
txnd  in  rights  the  property  of  subjects  of  a  foreign  power. 

The  first  two  questions  have  been  decided  by  this  court  at  its  present  session. 
In  United  States  v.  Klintock,  6  Wheat.,  144  (§§  557,  558,  infra\  it  was  laid 
down  that,  to  exclude  the  jurisdiction  of  the  courts  of  the  United  States,  in 
cases  of  murder  or  robbery  committed  on  the  high  seas,  the  vessel  in  which 
the  offender  is,  or  to  which  he  belongs,  must  be  at  the  time,  in  fact  as  well  as 
in  right,  the  property  of  a  subject  of  a  foreign  state,  and,  in  virtue  of  such 
property,  subject  at  that  time  to  his  control. 

137 


§:s  553-550.  CRIMES  AND  CRIMINAL  PROCEDURE. 

§  553.  they  have  cognizance  in  cases  where  the  vessel  is  possessed  and 

held  hy  persons  not  lawfully  sailing  under  tJie  flag  of  a  foreign  nation. 

But  if  the  offense  be  committed  in  a  vessel,  not  at  the  time  belonging  to 
subjects  of  a  foreign  state,  but  in  possession  of  persons  acknowledging  obedi- 
ence to  no  government  or  flag,  and  acting  in  defiance  of  all  law,  it  is  embraced 
by  the  act  of  the  30th  of  April,  1790.  It  follows,  therefore,  that  murder  or 
robbery  committed  on  the  high  seas  may  be  an  offense  cognizable  by  the  courts 
of  the  Urvited  States,  although  it  was  committed  on  board  of  a  vessel  not  be- 
longing to  citizens  of  the  United  States,  as  if  she  had  no  natjpnal  character, 
but  was  possessed  mud  heid  by  pirates,  or  persons  not  lawfully  sailing  under  ihe 
flag  of  any  foreign  nation. 

§  554«  The  offender  should  he  considered^  pro  hao  viccj  as  belonging  to  the 
natioTi  under  whose  flag  he  sails. 

The  third  question  contains  two  propositions.  1.  As  to  the  national  char- 
acter of  the  offender,  and  of  the  person  against  whom  it  is  committed;  and, 
2.  As  to  the  place  where  the  offense  is  committed. 

In  respect  to  the  first,  the  court  is  of  opinion,  and  so  it  has  been  decided 
during  the  present  term,  that  it  makes  no  difference  whether  the  offender  be  a 
citizen  of  the  United  States  or  not.  If  it  be  committed  on  board  of  a  foreign 
vessel  by  a  citizen  of  the  United  States,  or  on  boiKd  of  a  vessel  of  the  United 
States  by  a  foreigner,  the  offender  is  to  be  considered,  jpr(?  hoc  vice,  and  in  re- 
spect to  this  subject,  as  belonging  to  the  nation  under  whose  flag  he  sails.  If 
it  be  committed,  either  by  a  citizen  or  a  foreigner,  on  board  of  a  piratical  ves- 
sel, the  offense  is  equally  cognizable  by  the  courts  of  the  United  States,  under 
the  above-mentioned  law. 

§  555.  It  is  immaterial,  under  the  act  of  congress,  whether  the  offense  is  com- 
mitted on  hoard  the  vessel  or  in  the  sea. 

2.  Upon  this  point  the  court  is  of  opinion  that  it  makes  no  difference  whether 
the  offense  was  committed  on  board  of  a  vessel,  or  in  the  sea,  as  by  throwing 
the  deceased  overboard  and  drowning  him,  or  by  shooting  him  when  in  the 
sea,  though  he  was  not  thrown  overboard.  The  words  of  the  above  act  of 
congress  are  general,  and  speak  of  certain  offenses  committed  upon  the  high 
seas,  without  reference  to  any  vessel  whatsoever  on  which  they  should  be  com- 
mitted; and  no  reason  is  perceived  why  a  more  restricted  meaning  should  be 
given  to  the  expressions  of  the  law  than  they  literally  import.  In  the  case 
of  Furlong,  for  the  murder  of  Sunley,  decided  during  the  present  term  of  the 
court,  it  was  certified  that  murder  committed  from  on  board  an  American  ves- 
sel, by  a  mariner  sailing  on  board  an  American  vessel,  by  a  foreigner  on  a  for- 
eigner, in  a  foreign  vessel,  is  within  the  act  of  the  30th  of  April,  1.790.  5  Wheat., 
184  (§§  542-551,  supra).  It  follows  from  this,  and  the  principles  laid  down 
in  Klintock's  case,  that  the  same  offense  committed  by  any  person  from  on 
board  a  vessel  having  no  national  character,  as  by  throwing  a  person  over- 
board and  drowning  him,  is  within  the  same  law. 

§  556.  Burden  of  proof ,  as  to  th^  national  character  of  the  vessel,  on  the  pris- 
oner under  the  circumstances. 

It  is  stated,  in  the  charge  of  the  court  below,  that  it  did  not  appear  by  any 
legal  proof  that  the  privateers  had  commissions  from  Buenos  Ayres,  or  any 
ship's  papers  or  documents  from  that  government,  or  that  they  were  ever 
recognized  as  ships  of  that  nation,  or  of  its  subjects;  or  who  were  the  owners, 
where  they  resided,  or  when  or  where  the  privateers  were  armed  or  equipped. 
But  it  did  appear  in  proof  that  the  captains  and  crew  were  chiefly  Englishmen, 
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Frenchmen  and  American  citizens;  that  the  captains  were  both  domiciled  at 
Baltimore,  where  the  family  of  one  of  them  resided,  and  that  he  was  by  birth 
an  Americaa  citizen.  It  was  also  proved  that  the  privateers  were  Baltimore 
built. 

Under  these  circumstances,  the  court  is  of  opinion  that  the  burden  of  proof 
of  the  national  character  of  the  vessel  on  board  of  which  the  offense  was  cou)p 
mitted  was  on  the  prisoner. 

UNITED  STATES  v.  KLINTOCK. 
1  (5  Wheaton,  144-153.    1820.) 

Cektificate  of  Division  from  the  U.  S.-  Circuit  Court  for  Virginia. 
Statement  of  Facts. —  Klintock,  a  citizen  of  the  United  States,  was  indicted 
for  piracy  committed  on  a  vessel  called  the  Norberg.  It  appeared  that  the 
vessel  on  which  he  sailed,  the  Young  Spartan,  was  cruising  under  a  commission 
from  one  Aurj',  who  styled  himself  brigadier  of  the  Mexican  republic,  and 
generalissimo  of  the  Floridas.  The  Norberg,  a  Danish  vessel,  was  seized  under 
Ibe  pretext  that  she  carried  Spanish  papers.  An  officer  from  the  Spartan  was 
sent  on  board,  carrying  Spanish  papers  concealed  in  a  locker,  and  then  it  was 
pretended  that  the  papers  were  found  on  board  the  Norberg,  and  she  was 
accordingly  seized. 

It  was  contended  that  Aury's  commission  protected  the  prisoner,  and  that 
tbe  fraud  practiced  did  not  support  the  charge  of  piracy.     Also  that  the  eighth 
section  of  the  act  of  1790  did  not  extend  to  an  American  citizen  committing 
a  piracy  upon  a  foreign  vessel  exclusively  owned  by  foreigners. 
Opinion  by  Marsuall,  C.  J. 

The  first  and  second  points  made  by  the  counsel  for  the  prisoner  may  be 
considered  together.  As  judgment  can  be  arrested  only  for  errors  apparent  on 
the  record,  we  should  feel  no  difficulty  in  certifying  our  opinion  of  the  insuf- 
ficiency of  these  on  that  ground,  were  we  not  persuaded  that,  from  some  inat- 
tention, the  questions  which  arise  properly  on  a  motion  for  a  new  trial  have 
teen  stated  by  the  clerk  as  a  motion  in  arrest  of  judgment,  and  that  the  same 
points,  if  undecided  now,  will  recur  when  judgment  is  about  to  bo  pronounced. 
In  a  criaiinal  case,  especially,  we  think  it  proper  to  decide  the  question  on  its 
real  as  well  as  technical  merits. 

§  557.  A  eomrnission  purporting  to  have  been  issued  hy  an  officer  of  an  unac- 
knowledged and  unkfiown  government  will  not  justify  a  capture  at  sea. 

So  far  as  this  court  can  take  any  cognizance  of  that  fact,  Aury  can  have  no 
power,  either  as  brigadier  of  the  Mexican  republic,  a  republic  of  whose  exist- 
ence we  know  nothing,  or  as  generalissimo  of  the  Floridas,  a  province  in  the 
possession  of  Spain,  to  issue  commissions  to  authorize  private  or  public  vessels 
to  make  captures  at  sea.  Whether  a  pereon  acting  with  good  faith  under 
such  commission  may  or  may  not  be  guilty  of  piracy,  we  are  all  of  opinion 
that  the  commission  can  be  no  justification  of  the  fact  stated  in  this  case. 
The  whole  transaction,  taken  together,  demonstrates  that  the  Norberg  was 
not  captured  juj^e  helli^  but  seized  and  carried  into  Savannah  animo  furandL 
It  was  not  a  belligerent  capture,  but  a  robbery  on  the  high  seas.  And  although 
the  fraud  practiced  on  the  Dane  may  not  of  itself  constitute  piracy,  yet  it  is  an 
ingredient  in  the  transaction  which  has  no  tendency  to  mitigate  the  character 
t>f  tbe  offense. 
The  third  and  fourth  errors  assigned  in  arrest  of  judgment  may  also  be  coa- 
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sidered  together.  The  questions  they  suggest  arise  properly  on  the  indictment, 
and  require  a  reconsideration  of  the  opinion  given  by  the  court  in  United  States 
V.  Palmer,  3  Wheat.,  610  (§§  535-5il,  supra).  The  question  propounded  to  the 
court  in  that  case  was  in  these  words:  "Whether  the  crime  of  robbery,  com- 
mitted by  persons  who  are  not  citizans  of  the  United  States,  on  the  high  seas,  on 
board  of  any  ship  or  vessel  belonging  exclusively  to  the  subjects  of  any  foreign 
state  or  sovereignty,  or  upon  the  parson  of  any  subject  of  any  foreign  state  or 
sovereignty,  not  on  board  of  any  ship  or  vessel  balonging  to  any  subject  or  citizen 
of  the  United  States,  bo  a  robbjry  or  piracy  within  the  true  intent  and  mean- 
ing of  the  said  eighth  section  of  the  act  of  congress  aforesaid,  and  of  which  the 
circuit  court  of  the  United  States  hath  cognizance  to  hear,  try,  determine  and 
punish  the  same?" 

The  same  question  was  again  propounde:!,  so  varied  only  as  to  comprehend 
the  offense  if  committed  by  American  citizens  in  a  vessel  belonging  to  for- 
eigners. 

The  court,  in  concluding  its  exposition  of  the  act,  thus  sums  up  its  opinion: 
'•  The  court  is  of  opinion  that  the  crime  of  robbery,  committed  by  a  person  on  the 
high  seas,  on  board  of  any  ship  or  vessel  belonging  exclusively  to  subjects  of  a 
foreign  state,  on  persons  within  a  vessel  belonging  exclusively  to  subjects  of  a 
foreign  state,  is  not  a  piracy  within  the  trua  intent  and  meaning  of  the  act  for 
the  punishment  of  certain  crimes  against  the  United  States."  The  certificate 
of  the  court  conforms  entirely  to  this  opinion. 

This  opinion  and  certificate  apply  exclusively  to  a  robbery  or  murder  com- 
mitted by  a  person  on  board  of  any  ship  or  vessel  belonging  exclusively  to 
subjects  of  a  foreign  state.  It  is,  we  think,  the  obvious  import  of  these  words, 
that,  to  bring  the  person  committing  the  murder  or  robbery  within  them,  the 
vessel  on  board  which  he  is,  or  to  which  he  belongs,  must  be  at  the  time,  in 
point  of  fact  as  well  as  right,  the  property  of  the  subjects  of  a  foreign  state, 
who  must  have  at  the  time,  in  virtue  of  this  property,  the  control  of  the  vessel. 
She  must  at  the  time  be  sailing  under  the  flag  of  a  foreign  state  whose  au- 
thority is  acknowledged.  This  is  the  case  which  was  presented  to  the  court; 
and  this  is  the  case  which  was  decided.  We  are  satisfied  that  it  was  properly 
decided. 

§  568,  The  act  of  April  SO^  1790,  section  5,  extends  to  all  persons  on  hoard 
vessels  cruising  piratically. 

But  the  reasoning  which  conducted  the  court  to  this  conclusion  is  founded 
on  sections  of  the  act,  the  general  words  of  which  ought  to  be  restricted  to 
offenses  committed  by  persons  who,  at  the  time  of  committing  them,  were 
within  the  ordinary'  jurisdiction  of  the  United  States;  and  the  language  em- 
ployed may  well  be  understood  to  indicate  an  opinion  that  the  whole  act  must 
be  limited  in  its  operation  to  offenses  committed  by  or  upon  the  citizens  of  the 
United  States.  Upon  the  most  deliberate  reconsideration  of  that  subject,  the 
court  is  satisfied  that  general  piracy,  or  murder,  or  robbery,  committed  in 
the  places  described  in  the  eighth  section,  by  persons  on  board  of  a  vessel  not 
at  the  time  belonging  to  the  subjects  of  any  foreign  power,  but  in  possession 
of  a  crew  acting  in  defiance  of  all  law,  and  acknowledging  obedience  to  no 
government  whatever,  is  within  the  true  meaning  of  this  act,  and  is  punishable 
in  the  courts  of  the  United  States.  Persons  of  this  description  are  proper  ob- 
jects for  the  penal  code  of  all  nations;  and  we  think  that  the  general  words 
of  the  act  of  congress  applying  to  all  persons  whatsoever,  though  they  ought 
not  to  be  so  construed  as  to  extend  to  persons  under  the  acknowledged  author- 
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itj  of  a  foreign  state,  ought  to  be  so  construed  as  to  comprehend  those  who 
acknow^Iedge  the  authority  of  no  state.  Those  general  terms  ought  not  to  be 
applied  to  offenses  committed  against  the  particular  sovereignty  of  a  foreign 
power;  but  we  think  they  ought  to  be  applied  to  offenses  committed  against  all 
nations,  including  the  United  States,  by  persons  who,  by  common  consent,  are 
equally  amenable  to  the  laws  of  all  nations. 

UNITED  STATES  r.  DURKEE. 
fCircuit  Court  for  California:  1  McAllister,  190-206.     1856.) 

Statement  of  Facts. —  Indictment  for  piracy,  the  act  charged  being  that 
defendant  and  others,  being  engaged  in  a  riot,  robl)ed  a  vessel  in  the  harbor  of 
San  Francisco  of  a  lot  of  arms,  the  property  of  the  state,  which  had  been 
brought  for  the  purpose  of  suppressing  the  riot.  Further  facts  appear  in  the 
charge  of  the  court. 

Charge  by  McAllister,  J. 

Gentlemen  of  the  jury:  We  approach,  we  trust,  the  termination  of  this  case 
with  the  single  desire  to  dispense  evenhanded  justice  between  the  parties. 
Each  of  you,  placed  upon  that  panel,  has  called  upon  his  God  to  witness  that 
he  has  neither  bias  nor  prejudice  in  this  case.  As  for  myself,  though  it  is  mj^ 
sworn  duty  to  convict  him  whom  the  law  condemns,  yet  to  convict  improperly 
under  the  forms  of  law  would  fill  me  with  horror  as  great  as  if  I  were  to  take 
into  my  own  hands  the  issues  of  life  and  death,  and  send  down  to  the  grave 
ray  fellow-creature  without  the  forms,  the  guards,  and  the  sanctions  which  the 
constitution,  the  laws,  and  humanity  have  thrown  around  him.  Animated  by 
this  sentiment,  I  proceed  to  state  to  you  the  law  which,  in  the  opinion  of  this 
court,  must  control  your  action.  In  order  to  fix  your  attention  on  the  only 
issue  you  are  sworn  to  try,  it  is  necessary  to  separate  it  from  all  collateral  con- 
siderations. The  defense  is  rested  upon  the  ground  that,  in  seizing  the  arms 
for  the  taking  of  which  the  prisoner  has  been  indicted,  he  was  acting  in  obedi- 
ence to  the  orders  of  a  body  which  we  charge  you  was  unauthorized  by  and 
banded  together  in  violation  and  defiance  of  the  laws.  It  is  our  duty  to  say  to 
you  that  no  orders  emanating  from  such  a  source  can  vary  the  character  of  the 
act  charged  against  the  prisoner,  if  it  be  established  that  he  is  guilty  of  it  under 
the  law  and  testimony  in  this  case. 

§  659.  The  aceused  must  be  acquitted  U7de88  found  guilty  of  the  offense 
charged. 

Again,  gentlemen,  the  prisoner  may  have  been  guilty  of  a  crime  or  crimes 
other  than  that  for  which  he  is  indicted;  he  may,  in  what  he  has  done,  have 
acted  with  those  who  deserve  execration  as  unfeeling  violators  of  the  laws  of 
their  country,  or  merit  approbation  as  patriotic  citizens.  In  a  word,  he  may 
have  transgressed  every  precept  of  the  moral  or  municipal  law.  Those,  and  all 
other  like  considerations,  must  be  dismissed  from  your  minds.  He  is  on  trial 
for  a  single  oflFense — piracy.  Any  other  crime  he  may  have  committed;  but 
if  you  shall  find  he  is  innocent  of  the  one  now  charged  against  him,  he  must  go 
free.  This  is  demanded  by  an  immutable  principle  of  justice.  No  man  can  be 
held  responsible  for  an  act  unless,  after  having  been  confronted  with  his  accuser 
and  an  impartial  trial  had,  he  has  been  found  guilty;  and  then  his  responsi- 
bility must  be  confined  to  the  specific  crime  that  has  been  proved  against  him. 
This  is  a  right  guarantied  even  to  a  malefactor.  It  has  been  truly  said  by  a 
distinguished  author  that  "  the  law  withdraws  its  protection  from  a'malefactor 
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while  actually  engaged  in  illegal  acts;  but  at  any  other  moment,  it  protects  his 
person  and  property  as  impartially  as  it  does  yours  or  mine.  For  instance,  if  a 
burglar  breaks  into  my  bouse,  I  may  then  and  there  cut  him  down  like  a  dog. 
If  a  pickpocket  puts  his  hand  into  my  pocket,  I  may  knock  him  down.  But  if 
I  break  into  a  notorious  felon's  house,  and  rob  him,  I  am  jnst  as  great  a  felon 
in  the  law's  eye  as  if  I  so  robbed  an  honest  citizen;  and  so,  if  I  attack  a  burg- 
lar's or  a  pickpocket's  person  and  life  at  any  moment  when  he  is  not  feloniously 
engaged,  I  am  none  the  less  a  villain  in  the  law's  clear  eye,  because  my  villainy 
is  aimed  at  an  habitual  villain.  And  here  the  law  is  not  only  just  but  expedi- 
ent; for  were  such  fatal  partialities  admitted,  we  should  soon  advance  from 
doing  acts  of  villainy  upon  villains  to  calling  anyone  a  villain  whom  we  wished 
to  wrong,  and  then  wronging  him."  Thus  vigilant  and  just  is  law;  it  views 
every  man  before  judgment  innocent,  so  far  as  affording  him  an  opportunity 
to  defend  himself  surrounded  by  those  guards  which  the  law  has  prescribed. 
To  deal  differently  with  an  accused  party  would  violate  alike  the  precepts  of 
municipal  law  and  the  dictates  of  natural  justice.  We  repeat,  then,  your  duty 
is  to  limit  your  attention  to  the  single  inquiry  whether  the  prisoner  is  guilty  or 
not  of  the  specific  crime  for  which  he  is  indicted. 

The  indictment  is  founded  upon  the  third  section  of  the  act  of  May  15, 1820. 
3  Stats,  at  Large,  600.  So  much  of  it  as  is  necessary  to  be  considered  is  in 
the  following  words:  **That  if  any  persons  shall  upon  the  high  seas,  or  in  any 
open  roadstead,  or  in  any  haven,  basin  or  bay,  or  in  any  river  where  the  sea 
ebbs  and  flows,  commit  the  crime  of  robb^t/  in  and  upon  any  ship  or  vessel,  or 
upon  any  of  the  ship's  company  of  any  ship  or  vessel,  or  the  lading  thereof, 
such  person  shall  be  adjudged  to  be  a  pirate,  and  being  thereof  convicted  before 
the  circuit  court  of  the  United  States  for  the  district  into  which  he  shall  be 
brought  or  in  which  he  shall  be  found,  shall  suffer  death."  The  power  of  con- 
gress thus  to  legislate  is  derived  from  that  clause  in  the  constitution  which 
declares  that  the  judicial  power  shall  extend  to  ''all  oases  of  admiralty  and 
maritime  jurisdiction."  Originally,  the  states  had  exclusive  jurisdiction  of  all 
crimes  committed  within  the  limits  of  their  respective  counties.  Then  came 
the  clause  in  the  constitution  referred  to.  In  relation  to  this,  the  supreme 
court  of  the  United  States  have  said,  "It  is  not  questioned  that  whatever 
may  be  necessary  to  the  full  and  unlimited  exercise  of  admiralty  and  maritime 
jurisdiction  is  in  the  government  of  the  Union.  Congress  may  pass  all  laws 
which  are  necessary  and  proper  for  giving  the  most  complete  effect  to  this 
power."     United  States  v.  Bevans,  3  Wheat.,  3S8  (§§  1616-19,  infra). 

§  560.  Concurrent  jurisdiction. 

The  legislation  of  congress  prior  to  the  passing  of  the  act  under  consider- 
ation has  been  limited  in  its  enactments  to  offenses  committed  on  the  high 
seas,  and  to  places  the  exclusive  jurisdiction  over  which  had  been  ceded  to  the 
general  government.  Finding  it  necessary  and  proper,  in  order  to  carry  out 
fully  the  power  vested  in  them  in  all  cases  of  admiralty  and  maritime  jurisdic- 
tion, congress  passed  the  act  under  which  this  indictment  is  framed;  which, 
while  it  accomplishes  the  contemplated  object,  impinges  no  further  upon  the 
jurisdiction  of  the  states  than  w^as  absolutely  necessary  to  achieve  the  object 
which,  under  the  grant  by  the  constitution,  it  was  in  their  power  to  effect. 
The  proviso  to  the  act  declares  "  That  nothing  in  this  section  contained  shall 
be  so  construed  as  to  deprive  any  particular  state  of  its  jurisdiction  over  such 
offenses  when  committed  within  the  body  of  a  county;  or  authorize  the  courts 
of  the  United  States  to  try  any  such  offenses  after  conviction  or  acquittnn-^n 

143 


OFFENSE.3  OX  THE  HIGH  SEAS.— PIRACY.  §§661,563. 

for  the  same  offense  in  a  state  court."  The  jurisdiction  of  the  federal  and 
state  judiciary  is  therefore  concurrent  in  this  case,  and  the  famihar  principle 
interrenes,  that  where  there  are  concurrent  jurisdictions  the  one  who  first 
obtains  possession  of  the  case  must  exert  it. 

§  561.  The  jurisdiction  of  the  federal  courts  depends  upon  acts  of  congress. 
Reference  to  tfie  common  law  for  the  definition  of  offenses. 

In  the  exercise  of  this  jurisdiction,  the  court  has  no  unwritten  criminal  code 
to  which  it  can  resort  as  a  source  of  jurisdiction;  nor  can  it  look  to  the  com- 
mon law,  further  than  as  a  guide  in  its  exercise  of  the  jurisdiction  conferred 
upon  it  expressly  by  statute.  Tho  legislative  authority  must  first  make  an  act 
a  crime,  aflSx  a  punishment  to  it,  and  declare  the  court  that  shall  have  juris- 
diction of  the  offense,  before  cognizance  can  be  taken  of  it.  United  States  v. 
Hudson,  7  Cranch,  32.  The  act  on  which  this  indictment  is  founded  declares 
rMery  committed  on  the  high  seas  and  in  certain  places  shall  be  deemed  to  be 
piracy.  To  beconje  a  pirate  under  this  law,  a  man  must  have  committed  rob- 
bery. Of  the  meaning  of  the  term  "  robbery,"  we  think  there  can  be  no  doubt. 
It  mast  be  understood  as  it  was  recognized  and  defined  to  be  at  common  law. 
Although  the  common  law  is  not  a  source  of  jurisdiction  in  the  courts  of  the 
United  States,  it  is  necessarily  referred  to  for  the  definition  and  application  of 
terms. 

§  662-   The  essential  requisite  of  larceny  or  rohhery  is  the  lucri  causa,         ^ 

The  only  inquiry,  then,  is,  what  was  robbery  at  common  law  at  the  time  of 
the  separation  of  the  American  colonies  from  the  parent  country?  United 
States  V.  Palmer,  3  Wheat.,  610  (§§  535-541,  svpra).  In  robbery,  which  is  larceny 
accompanied  by  intimidation  or  force,  Xhefdonions  intent  in  taking  constitutes 
the  offense.  Blackstone  tells  us  the  taking  and  carrying  away  must  be  done 
animo  furandi^  or,  as  the  civil  law  expresses  it,  lucn  causa.  Lord  Coke,  in 
his " Institutes,"  and  Hawkins,  in  his  "Pleas  of  tho  Crown,"  gives  the  same 
definition.  1  Hawk.,  93.  Archbold  states  that  "larceny, as  far  as  respects  the 
intent  with  which  it  is  committed,  is  where  a  man  knowingly  takes  and  carries 
away  the  goods  of  another  without  any  claim  or  pretense  of  right,  with  intent 
wholly  to  deprive  the  owner  of  them  and  to  appropriate  or  convert  them  to  his 
own  use.'*  In  Pear's  Case,  East's  P.  C,  tit.  Larceny,  §  2,  Baron  Eyre  defines 
larceny  to  be  "  the  wrongful  taking  of  goods  with  intent  to  spoil  the  owner  of 
them  causa  lucri.^^ 

The  foregoing  authorities  all  include  in  larceny,  as  an  essential  element,  what 
is  termed  the  lucri  causa.  A  similar  view  is  taken  by  the  supreme  court  of 
Missouri  in  the  case  of  State  of  Missouri  v,  Conway,  18  Mo.,  321.  "  The  taking 
[say  the  court]  must  be  done  animo  furandi^  or,  as  lucri  causa.  The  felonious 
intent  is  the  material  ingredient  in  the  offense."  To  constitute  this  offense, 
therefore,  in  any  form,  there  must  be  a  taking  from  the  possession,  a  carrying 
away  against  tho  will  of  the  owner,  and  a  felonious  intent  to  convert  it  to  the 
offender's  use.  Again,  in  the  state  of  Delaware,  it  was  ruled  that,  if  the  party 
indicted  for  larceny,  where  he  took  a  horse  for  the  stealing  of  which  he  was 
indicted,  intended  to  appropriate  him  to  his  own  use  by  selling  or  retaining  him 
to  his  own  use,  it  was  felony;  but  if  he  only  took  him  to  aid  him  in  his  escape 
as  a  runaway  slave,  it  was  no  more  th-in  a  trespass.     2  Harr.,  529. 

In  Alabama  the  supreme  court  considered  the  doctrine  at  common  law  to  be 
"that  the  criminal  intention  constitutes  the  offense,  and  is  the  only  criterion  to 
distinguish  a  larceny  from  a  trespass.  That,  according  to  the  common  law 
writers,  to  constitute  the  offense  of  larceny,  it  was  not  sufficient  that  the  goods 
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be  taken  for  the  purpose  of  destroying  them  to  injure  his  neighbor,  and  act- 
ually destroying  them.  Such  offense  would  be  malicious  mischief;  but  it 
would  want  one  of  the  essential  ingredients  of  larceny  —  the  lucri  causa  — 
the  intention  to  profit  by  the  act  by  the  conversion  of  the  property."  State  v, 
Hawkins,  8  Port.,  461.  In  that  case,  although  it  was  evident  the  prisoner  had 
secreted  the  slave  from  her  owner  with  a  view  to  do  the  owner  an  injury  by 
aiding  the  slave  to  obtain  her  freedom,  still, as  there  was  no  intention  to  convert 
the  slave  to  his  own  use,  the  party  was  held  to  be  not  guilty  of  larceny. 

The  courts,  then,  of  Missouri,  of  Delaware  and  of  Alabama,  in  the  tEree 
cases  cited,  consider  the  doctrine  of  the  common  law  to  be  that,  to  constitute 
larceny,  there  must  be,  as  an  essential  ingredient  and  a  necessary  element,  the 
aniimis  fxirandi  or  lucri  causa.  There  are  decided  cases  in  England  which  sus- 
tain a  similar  doctrine.  Thus,  in  Eex  v.  Hollowaj',  5  Carr.  &  P.,  624,  decided 
in  1833,  the  prisoner  was  indicted  for  stealing  a  gun  from  the  prosecutor,  who 
was  a  game-keeper.  The  latter,  knowing  him  to  be  a  poacher,  seized  him.  A 
companion  of  the  prisoner  rescued  him;  and  the  latter,  getting  free,  wrenched 
the  gun  from  the  prosecutor  and  ran  off  with  it.  It  was  proved  that  the  pris- 
oner said  he  would  sell  the  gun,  and  it  was  not  afterwards  found.  The  jury 
returned  that  they  did  not  think  that  the  prisoner,  at  the  time  he  took  the  gun, 
had  any  intention  of  appropriating  it  to  his  own  use.  "Then  [said  the  court] 
you  must  acquit  him.  It  is  a  question  peculiarly  for  your  consideration.  If  he 
did  not,  when  he  took  it,  intend  its  appropriation,  it  is  not  felony;  and  his 
resolving  afterwards  to  dispose  of  it  will  not  make  it  such." 

In  Rex  V.  Crump,  1  Carr.  &  P.,  658,  the  prisoner  was  indicted  for  stealing  a 
horse,  three  bridles,  two  saddles,  and  a  bag;  and  the  court  left  it  to  the  jury  to 
say  whether  the  prisoner  intended  to  steal  the  horse;  for  if  he  intended  to  steal 
the  articles,  and  only  to  use  the  horse  to  convey  the  articles  away,  he  would 
not  be  guilt}^  of  stealing  the  horse.  The  case  of  Rex  v.  Wright  vras  that  of  a 
servant  indicted  for  stealing  his  master's  plate;  and  it  appeared  that,  after  the 
plate  was  missed  but  before  complaint  was  made,  the  prisoner  replaced  it.  It 
was  in  proof  that  the  plate  had  been  pawned,  and  the  pawnbroker  testified  that 
the  prisoner  had,  on  previous  occasions,  pawned  plate  and  redeemed  it.  The 
court  left  it  to  the  jury  to  say  whether  the  prisoner  took  the  plate  with  intent 
to  steal  it,  or  to  raise  money  on  it  and  then  return  it;  for  in  the  latter  case  it 
was  no  larceny.     The  prisoner  was  acquitted. 

In  Rex  V,  Van  Muyen,  1  Russ.  &  Ry.,  118,  the  prisoner,  who  was  master  of 
a  Prussian  vessel  captured  by  the  British  and  carried  into  a  home  port,  was 
indicteil  for  stealing  certain  articles  from  the  ship.  There  was  no  evidence  to 
prove  whether  the  prisoner  had  taken  the  articles  for  his  own  use  or  that  of  his 
owners.  Chambers,  J.,  reserved  the  point  for  the  opinion  of  the  judges;  and  a 
majority  of  them  were  of  the  opinion  that  if  the  prisoner  had  taken  the  articles 
for  his  own  use,  it  was  larceny;  otherwise  it  was  not.  In  Regina  v.  Godfrey,  8 
Carr.  &  P.,  563,  it  was  decided  that,  where  a  person  from  curiosity,  either  per- 
sonal or  political,  opens  a  letter  addressed  to  another  person,  and  keeps  the  let- 
ter (this  in  the  absence  of  a  statute),  it  is  a  trespass,  not  a  larceny,  even  though 
a  part  of  his  object  may  be  to  prevent  the  letter  from  reaching  its  destination. 

The  foregoing  decisions  embody,  in  a  practical  form,  the  prmciple  enunciated 
in  the  definitions  given  by  the  text-writers.  We  will  now  advert  to  three  or 
four  recent  English  decisions  which  seem  to  qualify  the  doctrine.  In  the  year 
1815,  two  decisions  were  made  in  England,  which  were  subsequently  followed 
by  two  others,  without  comment  or  discussion.     The  first  is  that  of  Rex  v. 
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Cabbage,  1  Russ.  &  Ji}\,  292.  The  principle  enunciated  was,  "  that  if  the  intent 
be  to  destroy  the  article  taken,  it  will  be  sufficient  to  constitute  the  offense  of 
larceny,  if  done  to  serve  the  prisoner  or  any  other  person,  though  not  in  a  pecun- 
iary way."  The  case  was  this:  The  prisoner,  to  screen  his  accomplice,  who 
was  indicted  for  stealing  a  horse,  broke  into  the  prosecutor's  stable  and  took 
away  the  horse,  which  he  backed  into  a  coal  pit  and  killed.  A  majority  of  the 
judges  decided  this  was  larceny.  At  such  a  decision  we  are  not  surprised  to 
fiad  Lord  Abingdon  exclaiming,  in  1838,  when  that  case  was  cited  in  his  pres- 
ence, "I  cannot  accede  to  thatT' 

The  second  English  case  on  this  point  is  Rex  v,  Morfit,  1  Russ.  &  Ry.,  307, 
decided  on  the  authority  of  the  former.  There  A  and  B,  servants,  opened  the 
granary  of  their  master  by  means  of  a  false  key,  and  took  two  bushels  of  beans 
to  give  to  their  master's  horses,  in  addition  to  the  quantity  allowed ;  and  it  was 
held  to  be  larceny.  Some  of  the  judges  alleged  that  the  additional  quantity 
of  beans  would  diminish  the  work  of  the  men  who  had  to  look  after  the  horses, 
and  this  diminution  in  their  labor  was  considered  a  hicri  causa.  The  astute- 
ness with  which  the  lucn  causa  was  sought  for  and  discovered  in  that  case  is 
strong  proof  of  the  stringency  of  the  rule  which  requires  it  as  an  essential  in- 
gredient in  the  crime  of  larceny.  This  case  is  referred  to  by  a  recent  writer  as 
a  "singular  case  on  this  point."  Archb.  Cr.  L.,  ed.  1853.  Such  it  undoubtedly 
is,  as  in  effect  it  destroyed  the  distinction  which  had  existed  from  an  ancient 
period  between  larceny  and  trespass,  unless  we  can,  with  some  of  the  judges, 
detect  the  existence  of  the  lucri  causa  in  that  case.  Looking  into  the  cases 
last  cited,  and  the  grounds  on  which  they  were  decided,  we  deem  the  observa- 
tions made  in  relation  to  them  by  the  supreme  court  of  Alabama  not  inappro- 
priate. "It  appears  to  us  [they  say]  that  these  cases  cannot  be  considered 
authority  in  this  country.  The  shadowy  and  almost  imaginary  distinctions 
upon  which  they  rest  are  at  war  with  that  precision  and  certainty  which  are 
the  boast  of  the  criminal  law  of  England."     8  Port.,  465. 

These  cases  stand  in  direct  opposition  to  the  numerous  authorities,  English 
and  American,  above  cited.  They  introduced  a  change  into  the  common  law 
as  it  existed  at  the  time  of  the  emigration  of  our  ancestors  to  this  country; 
and  we  cannot  recognize  modifications  recently  made  in  the  common  law  of 
England  as  controlling  this  court.  If  an  authority  could  have  been  found 
emanating  from  an  American  court,  adopting  these  hair-breadth  distinctions, 
it  certainly  could  not  have  eluded  the  search  of  the  profession. 

After  a  careful  examination  of  the  law,  we  give  you,  gentlemen,  the  instruc- 
tions which  follow: 

1.  That  if  you  believe  from  the  evidence  that  the  prisoner  took  and  car- 
ried away  the  arms,  with  the  intent  to  appropriate  them^  or  any  portion  of 
them,  to  his  own  use,  or  permanently  deprive  the  owner  of  the  same,  then 
be  is  guilty. 

2.  But  if  you  shall  believe  that  he  did  not  take  the  arms  for  the  purpose  of 
appropriating  them,  or  any  part  thereof,  to  his  own  use,  and  only  for  the  pur- 
pose of  preventing  their  being  used  on  himself  or  his  associates,  then  the  pris- 
oner  is  not  guilty.     (Verdict,  not  guilty.) 

§  503.  Id  general. —  A  pirate  is  one  who  acts  solely  on  his  own  authority,  without  any 
commission  or  authority  from  a  sovereign  state,  seizing  by  force,  and  appropriating  to  himself, 
without  discrimination,  every  vessel  he  meets  with.  The  difference  between  a  pirate  and  a 
rubber  is  that  the  former  acts  on  the  sea  and  the  latter  on  the  land.  Davison  v.  Seal-skins,  3 
Paine,  833.     See  §  513. 
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§  564.  Piracy,  by  the  law  of  nations,  is  robbery  upon  the  sea;  antl  the  act  of  congress  pun- 
ishing with  death  any  person  who  shall,  **upon  the  high  seas,  commit  the  crime  of  piracy, 
as  defined  by  the  law  of  nations,"  defines  the  crime  with  reasonable  certainty.  United 
States  V.  Chapels,*  2  Wheeler,  205. 

§  565.  Any  aggression  of  an  armed  ship  which  is  unauthorized  in  its  character,  wanton 
and  cruel  in  its  commission,  and  utterly  without  any  sanction  from  any  public  authority  or 
sovereign  power,  whether  done  animo  furandi  or  lucri  catLsa  or  not,  is  piracy,  and  subjects 
the  vessel  to  forfeiture  whether  the  armament  was  for  a  legitimate  or  an  illegitimate  purpose. 
United  States  v.  Brig  Malek  Adhel,  2  How.,  210. 

§  566.  At  the  common  law  the  offense  of  piracy  consists  in  committing  on  the  high  seas 
those  acts  of  robbery  and  depredation  which,  if  committed  on  land,  would  have  amounted 
to  a  felony  there.  There  need  be  no  violence  used  to  the  master  or  owner  of  the  vessel,  or 
any  putting  in  fear,  as  would  be  required  to  constitute  robbery  on  land.  United  States  v. 
Tally,*!  Gall,  247. 

§  567.  Law  applies  to  citizeos  and  foreigners,  wlien.— The  act  of  congress  of  May  15,  1820, 
which  provides  "that  if  any  person  shall,  upon  the  high  seas,  ,  .  ,  commit  the  crime  of 
robbery,  in  or  upon  any  ship  or  vessel,  or  upon  any  of  the  ship's  company  of  any  ship  or 
vessel,  or  the  lading  thereof,  such  person  shall  be  adjudged  to  be  a  pirate,"  applies  to  all  per- 
sons, whether  citizens  or  foreigners.     United  States  v.  Baker,*  5  Blatch.,  6. 

§  568.  The  ninth  section  of  the  act  of  April  30,  1790,  declaring  that  "  if  any  citizen  shall 
commit  any  piracy  or  robbery  aforesaid,  or  any  act  of  hostility  against  the  United  States,  or 
any  citizen  thereof,  upon  the  high  seas,  under  color  of  any  commission  from  any  foreign 
piince  or  state,  or  on  pretense  of  authority  from  any  person,  such  offender  shall,  notwith- 
standing the  pretense  of  any  such  authority,  be  deemed,  adjudged  and  taken  to  be  a  pirate, 
felon  and  robber,"  applies  ouly  to  citizens  of  the  United  States,  and  not  to  foreigners.  Ibid. 

%  569.  Piracy,  as  punished  by  act  of  April  30,  1790,  must  be  committed  by  citizens  of  the 
United  States,  or  upon  board  of  vessels  of  the  United  States.  United  States  v.  Howard,*  3 
Wash.,  840. 

§570.  Capture  in  time  of  war.— The  capture  of  a  Spanish  vessel,  made  by  an  armed 
cruiser  of  the  Province  of  Carthagena,  while  that  province  was  at  war  with  Spain,  cannot 
be  considered  as  piracy  by  our  courts.    The  Neustra  Senora  de  la  Caridad,  4  Wheat.,  497. 

§  571.  A  capture  made  by  a  regularly  commissioned  vessel  of  an  unacknowledged  power, 
which  is  engaged  in  maintaining  a  contest  for  independence,  is  not  piracy.  The  Josefa  Se- 
gunda,  5  Wheat,  338. 

§  572.  PriYateers.—  The  act  of  June,  1812,  respecting  privateers,  is  confined  to  the  conduct 
of  persons  on  board  of  privateers,  and  is  intended  for  their  government.  For  piratical  acts 
committed  upon  others,  no  punishment  or  mode  of  trial  by  a  court  martial  is  prescribed.  If 
piracy  is  committe<l  by  the  officers  of  a  privateer,  the  offense  is  punished  by  the  proper  civil 
tribunal  of  the  United  States,  as  in  case  of  other  piracies.  United  States  v,  Jones,*  3  Wash., 
209.     See  §  626. 

§  578.  A  commission  as  privateer  affords  no  ground  of  protection  to  a  charge  of  piracy. 
Ibid. 

§  574.  The  principle  that,  in  a  state  of  war  between  two  nations,  a  commission  to  a  private 
armed  vessel  from  either  of  the  belligerents  affords  a  defense,  according  to  the  law  of  nations, 
in  the  courts  of  the  enemy,  against  a  charge  of  piracy  or  robbery  on  the  high  seas,  of  which 
they  might  be  guilty  without  such  authority,  did  not  apply  to  a  private  armed  vessel  commis- 
sioned by  the  Confederate  States,  the  United  States,  in  its  political  capacity,  not  having 
recognized  those  states  as  a  separate  government    United  States  v.  Baker,*  5  Blatch.,  6. 

§  575.  Where  punished. — Piracy  is  an  offense  against  the  law  of  nations  and  may  be  pun- 
ished by  the  nation  first  capturing  the  offenders.  United  States  v.  Darnand,  8  Wall.  Jr., 
160. 

§  576.  If  a  prize  be  found  to  be  a  pirate,  the  officers  and  crew,  and  all  others  on  board 
having  any  agency  in  the  ship,  are  to  be  prosecuted  in  the  circuit  court  of  the  United  States, 
according  to  the  laws  of  the  United  States,  without  respect  to  the  nation  to  which  each 
individual  may  belong.     Prize  Ship  and  Crew,*  1  Op.  Att'y  Gen'l,  85. 

§  577.  Robbery  defined. —  For  the  interpretation  of  the  word  "robbery  "  as  used  in  the  act 
of  May  15,  1820,  punishing  robbery  committed  upon  the  high  seas,  we  must  look  to  the  com- 
mon law.  By  this  standard  the  offense  consists  in  feloniously  taking  the  goods  or  property 
of  another,  of  any  value,  from  his  person,  or  in  his  presence,  against  his  will,  by  violence,  or 
putting  him  in  fear.  The  taking  must  be  felonious ;  that  is,  with  a  wrongful  intent  to  appro- 
priate the  goods  of  another.  It  need  not  be  a  taking  which,  if  upon  the  high  seas,  would 
amount  to  piracy  by  the  law  of  nations.  United  States  v.  Baker,*  5  Blatch.,  6.  See  §§  529- 
531. 

g  578.  It  is  clear  that  robbery  on  the  high  seas  is  declared  to  be  felony  and  piracy  by  the 
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eighth  section  of  the  act  "for  the  punishment  of  certain  crimes."  The  words,  "which,  if 
committed  within  the  body  of  a  county,"  etc.,  relate  not  to  "murder  or  robbery,"  but  to  the 
words  immediately  preceding,  "or  any  other  offense."  For  the  meaning  of  the  word  rob- 
bery, the  common  law  definition  of  the  term  may  be  resorted  to.  United  States  v,  Jones,*  3 
Wash.,  209. 

§  579.  Robbery — Paiiishnient. —  Under  an  act  of  congress  declaring  that  "if  any  person 
flhalL  upon  the  high  seas,  or  in  any  haven,  bay.  or  river,  out  of  the  jurisdiction  of  any  par- 
ticular state,  commit  murder,  robbery,  or  any  other  crime  or  misdemeanor,  which,  if  com- 
mitted in  the  body  of  a  county,  would,  by  the  laws  of  the  United  States,  be  punished  with 
death,  it  shall  amount  to  piracy,"  it  is  not  necessary  that  robbery  should  be  punished  with 
death  when  committed  on  land,  in  order  to  amount  to  piracy  when  committed  on  the  ocean. 
United  States  v.  Hutchings.*  2  Wheeler,  543. 

§  5S0.  Mast  act  feloniously. —  A  taking  upon  the  high  seas,  in  order  to  be  piracy,  must  be 
felonioua  A  commissioned  cruiser  by  exceeding  his  authority  does  not  thereby  become  a 
pirate  tinless  he  acts  feloniously  with  intent  to  commit  a  robbery,  and  the  quo  animo  may  be 
inquired  into.     Davison  r.  Seal-skins,  3  Paine,  833. 

§  581.  Kidnapped  AfHcans  regaining  their  liberty  by  killing  the  captain  and  taking  posses- 
sion of  the  vessel  on  which  they  were  carried,  on  the  high  seas,  are  not  pirates  or  robbers. 
United  States  v.  The  Amistad,  15  Pet.,  518. 

g  582.  Ans-mentinsT  force.— Our  treaty  with  Spain  declares  that  no  citizen  of  the  United 
States  "  shall  apply  for,  or  take  any  commission  or  letters  of  marque,  for  arming  any  ship  or 
ships  to  act  as  privateers"  against  the  king  of  Spain,  or  his  subjects,  or  their  property,  from 
any  prince  or  state  with  which  said  king  shall  be  at  war,  and  if  any  person  of  either  nation 
shall  take  such  commission  or  letters  of  marque,  he  shall  be  punished  as  a  pirate.  It  is  held 
that,  under  this  treaty,  a  foreign  public  ship  of  war,  augmenting  its  force  in  our  ports,  is  not 
a  piratical  vessel.     The  Santissima  Trinidad  and  St.  Ander,  7  Wheat.,  283. 

§583.  Punishment.— Congress  has  power,  under  its  authority  "to  define  and  punish 
piracies  as  felonies  committed  on  the  high  seas,  and  offenses  against  the  law  of  nations,''  to 
declare  that  piracy,  as  defined  by  the  law  of  nations,  shall  be  punished  with  death.  United 
States  V.  Chapels,*  2  Wheeler,  205. 

§584.  Mistake. —  An  apparent  piratical  aggression,  made  under  a  mistake  and  not  from 
motives  of  revenge  or  malignity,  or  from  abuse  of  power  and  a  settled  purpose  of  mischief, 
is  not  piracy.     The  Marianna  Flora,  11  Wheat,  1. 

g  585.  Innocence  of  owner  of  ship.— Under  section  4  of  the  act  of  March  3,  1819  (3  Stat. 
at  L.,  513),  the  innocence  of  the  owners  of  a  ship  guilty  of  piratical  aggressions  does  not  save 
the  ship  from  forfeiture  although  it  saves  the  cargo.    United  States  v.  Brig  Malek  Adhel,  2 
'  How..  210. 

§58d.  Confederating.— In  order  that  a  person  be  guilty  of  the  crime  of  confederating, 
corresponding,  combining  and  consulting  with  pirates,  it  must  be  shown  that  he  acted  with 
criminal  intent.    United  States  v.  Howard,*  8  Wash.,  340. 

?  587.  It  would  be  corresponding,  combining  and  confederating  with  pirates  for  a  pilot 
boat,  knowing  a  vessel  to  be  a  pirate,  to  allow  it  to  follow  such  pilot  boat  to  harbor,  and  then 
demand  pilotage,  and  request  a  donation  of  the  piratical  boat  and  cargo,  which  was  about  to 
be  abandoned  by  the  pirates.    Ibid, 

§  588.  Canro  of  prize. —  The  eighth  and  ninth  sections  of  the  law  for  the  government  of 
the  navy,  which  inflicts  punishments  upon  those  who  shall  take  from  a  vessel  captured  at  sea 
any  paN;  of  her  cargo,  or  embezzle  the  same,  or  who  shall  maltreat  any  of  the  persons,  relates 
expressly  to  prizes,  or  to  vessels  seized  as  prizes,  and  not  to  acts  of  piracy.  It  does  not  repeal 
the  former  act  of  congress  punishing  robbery  on  the  high  seas.  United  States  v.  Jones,*  3 
Wash.,  209. 

g  589.  Liability  of  crew  of  privateer. —  In  order  to  convict  inferior  oflScers  of  a  commis- 
sioned privateer  of  piracy  committed  under  the  orders  of  their  captain,  it  must  be  established 
that  the  prisoners  knew,  or  ought  to  have  known,  at  the  time  they  acted,  that  robbery,  and 
not  a  seizure  as  a  prize,  was  contemplated  by  the  captain  or  themselves.  It  is  in  tliis  point 
of  view  only  that  the  orders  of  the  captain  can,  in  any  manner,  afford  a  shield  to  those  whose 
duty  it  was  to  obey  them.  The  conduct  of  the  captain  in  dividing  the  plunder  with  the 
crew,  ordering  the  plundered  vessel  to  proceed  on  her  voyage,  and  failing  to  take  steps  to  ob- 
tain a  condemnation  of  the  property  seized,  would  be  sufficient  to  make  a  case  of  jiiracy 
against  him ;  but  acceptance  of  a  part  of  the  spoils  by  the  crew  does  not  fix  a  charge  of  felo- 
nious taking  upon  them,  where  the  orders  of  the  captain  were  not  inconsistent  with  the 
taking  of  the  vessel  as  a  prize,  and  the  crew  may  have  obeyed  these  orders  in  the  belief  that 
Buch  was  the  intention  of  the  captain.  United  States  v.  Jones,*  3  Wasli.,  228. 
S  MH>.  It  is  no  excuse  for  piracy  that  it  was  committed  under  the  orders  of  a  superior  offl- 
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cer  of  the  vessel,  where  the  prisoner  knew  or  ought  to  have  known  that  the  act  was  wrong. 
United  States  v.  Jones,  *  3  Wash.,  209. 

i^  501.  Rnnning'  away  with  vessel.— Under  the  statute  declaring  that  "if  any  captain  or 
mariner  of  any  ship  or  other  vessel  shall  piratically  and  feloniously  run  away  with  such  ship 
or  vessel,  or  any  goods  or  merchandise  to  the  value  of  $"30,  etc.,  every  such  offender  shall  be 
deemed,  taken  and  adjudged  to  be  a  pirate  and  a  felon,  jv»d,  being  convicted  thereof,  shall 
suffer  death,"  there  need  be  no  violence  or  putting  in  fear.  The  running  away  with  thie  ves- 
sel by  the  captain  or  mariner  piratically  and  feloniously  are  the  only  facts  necessary  to  con- 
stitute the  crime.  Piratically  and  feloniously  running  away  with  the  vessel  within  the 
meaning  of  the  act  is  running  away  with  it  with  the  wrongful  and  fraudulent  intent  thereby 
to  convert  the  same  to  the  taker's  own  use,  or  to  make  the  same  his  own  property,  against 
the  will  of  the  owner.    United  States  v.  Tully,*  1  Gall.,  247. 

YII.  Homicide. 

[See  SS  600, 1247, 1789, 1783,  9618.] 

Summary  —  Murder  defined,  §  592.— iVb  intent  to  kill,  §  593.— /2e50?'f  to  common  law  foi'  defi- 
nition, S  594.—  Malice  defined,  §§  595,  600;  express  and  implied  waZice,  §§  596-599. — Malice 
aforethought,  distinguishes  murder  from  homicide,  §§  600,  601 ;  need  not  exist  for  any  defi- 
nite period  before  the  act,  §  601.—  Burden  of  proving  malice;  presumed  from  circumstances, 
§  602.—  Manslaughter  defined,  %%  603, 605,  600,  621 ;  involved  in  tlie  crime  of  murder,  %  604. — 
I  Justifiable  and  excusable  homicide,  §§607-610,  617,  623;  whether  threats  unll  justify, 
§§  609,  610.—  State  law  controls  in  a  case  against  a  United  States  officer  on  removal  from 
state  court,  §  Q\l,—  Killing  by  an  officer  in  case  of  resistance,  ^  612. — Accidental  killing, 
§  QlS,-~  Killing  of  a  soldier  by  a  sergeant  on  duty,  §  614. —  Unlawful  act  in  obedience  to 
orders  of  superior,  §  615. — Duty  of  officer  of  the  guard  in  a  fort,  %  616. —  Words  will  not 
justify  a  killing,  %  617.—  Failure  of  master  to  save  a  sailor  who  falls  overboard,  g§  618- 
623. —  Death  from  omission  to  perform  duty,  §  619;  proof  of  past  life  and  character, 
§  620. — Neglect  by  captain  of  a  steamboat,  §§  623,  Q^^.— Presumption  as  to  character  of 
assault  by  deceased;  burden  of  proof,  §§  625,  626. — Manslaughter  on  tlie  high  seas,  §  627. 

§  592.  Murder  is  the  wilful  killing  of  a  human  being  in  the  peace  of  the  country,  with 
malice  aforethought,  either  express  or  implied.  United  States  v.  Outerbridge,  §§  628-635. 
See  §  671. 

§  598.  If  a  person  with  malice  aforethought  fires  a  gun  at  another,  not  intending  to  kill 
him,  but  only  to  do  great  bodily  harm,  and  the  shot  is  fatal,  it  is  murder.  United  States  v, 
Carr,  g§  64^-653. 

§  594.  The  act  of  congress  punishing  murder  committed  on  board  of  an  American  vessel 
upon  the  high  seas,  not  having  defined  the  crime,  nor  established  any  degrees  in  the  turpi- 
tude of  the  offense,  resort  must  be  made  to  the  common  law  for  its  definition.  United  States 
V.  Outerbridge,  §§  628-685. 

§  595.  Malice,  as  a  constituent  of  murder,  includes  not  merely  hatred  and  revenge,  but 
every  bad  and  unjustifiable  motive.     Ibid,     See  §  683. 

§  696.  Express  malice  exists  when  one,  with  deliberate  premeditation  and  design  formed 
in  advance,  kills  another,  such  premeditation  and  design  being  manifested  by  external  cir- 
cumstances capable  of  proof.     Ibid, 

§  597.  Malice  is  implied  by  law  from  any  deliberate  and  cruel  act  committed  by  one  person 
against  another.     Ibid. 

$$  598.  The  terms  "express  and  implied  malice"  indicate  the  same  state  of  mind,  but  they 
are  established  in  different  ways;  the  one  by  circumstances  showing  premeditation  of  the 
homicide,  and  the  other  being  inferred  only  from  the  act  committed.     Ibid, 

§  599.  Malice  is  implied  in  every  case  of  intentional  homicide.  If  there  are  any  circum- 
stances of  excuse  or  palliation  which  will  rebut  the  implication  of  malice,  it  is  for  the  defend- 
ant to  show  them.     Ibid, 

§  600.  Malice  aforethought  is  the  exact  criterion  which  distinguishes  murder  from  hoini« 
cide.  It  is  not  so  much  spite  or  malevolence  to  the  deceased  as  the  dictate  of  a  wicked, 
depraved  and  malignant  heart.  Such  malice  may  be  either  express,  as  where  it  is  evidenced 
by  such  acts  as  lying  in  wait,  threats  and  grudges;  or  implied,  as  if  one  kills  another  without 
provocation,  or  on  insufficient  provocation ;  for  in  such  a  case  the  law  implies  malice,  for  the 
act  is  one  which  could  not  be  done  except  from  the  dictates  of  a  wicked  and  depraved  heart. 
United  States  v.  Carr,  g§  64^-653. 
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§  601.  Although  the  malice  which  distinguishes  murder  from  homicide  is  called  mah'ce 
aforethought,  yet  there  is  no  particular  period  of  time  during  which  it  is  necessary  that  it 
should  have  existed,  or  the  prisoner  have  contemplated  the  homicide.  If,  for  example,  the 
intent  to  kiJl  or  do  other  great  bodily  harm  is  executed  the  instant  it  springs  into  the  mind, 
the  offense  is  as  truly  murder  as  if  it  had  dwelt  there  for  a  long  period.     Ibid. 

g  602.  While  it  is  true  that,  in  an  indictment  for  nuirri  >r.  it  is  npcossary  for  the  prosecution 
to  prove  a  malicious  killing,  and  that  mere  proof  of  a  killing  is  insuflicient  to  shift  the  bur- 
den of  proof  to  the  defendant,  yet  the  presumption  of  malice  may  be  raised  by  the  circum- 
stances under  which  the  killing  was  effected,  and  the  law  will  in  tlie  proper  case  imply  it  from 
the  circumstonces,  without  direct  proof  of  its  existence.  United  States  v.  Armstrong, 
§§  665-669.     See  §  713. 

^603.  Manslaughter  is  the  unlawful  killing  of  a  human  being  without  malice,  express  or. 
implied.  It  may  be  voluntary  or  involuntary.  It  is  voluntary  when  committed  with  a  de- 
sign to  kill,  under  the  influence  of  a  sudden  or  violent  passion,  caused  by  great  provocation, 
which  the  law  considers  such  a  palliative  of  the  offense  as  to  rebut  the  presumption  of  malice 
which  would  otherwise  arise.  It  is  involuntary  when  committed  by  accident,  or  without  any 
intention  to  take  life.    United  States  v.  Outerbridge,  g§  628-ft3o.    See  S?i  680,  691. 

§  604.  The  crime  of  manslaughter  is  involved  in  that  of  murder;  and  so  if  a  jury,  in  a  pros- 
ecution for  murder,  finds  that  the  homicide  was  without  malice,  they  may  find  the  defenjlant 
guilty  of  manslaughter  alone.    United  States  v.  Carr,  §§  64^653. 

§  605,  A  killing  of  a  person  not  done  wilfully,  but  upon  a  sudden  heat  provoked  by  an 
assault,  and  not  by  words,  is  manslaughter.    Jbid,    See  §g  680,  6^1. 

§  606.  Manslaughter  is  the  unlawful  killing  of  a  human  being  without  malice.  United 
States  V,  Armstrong.  §§  665-669.     See  §  680. 

§  607.  When  a  person  apprehends  that  another,  manifesting  by  his  attitude  a  hostile  inten- 
tion, is  about  to  take  his  life,  or  to  do  him  enormous  bodily  harm,  and  there  is  reasonable 
groniids  for  believing  the  danger  imminent  that  such  design  will  be  accomplished,  he  may,  if 
no  other  practicable  means  of  escape  are  at  hand,  oppose  force  by  force,  and  may  even  kill 
his  assailant,  if  that  l>e  necessary  to  avoid  the  apprehended  danger ;  but  he  must  act  and 
decide  as  to  the  necessity  and  the  force  of  the  circumstances  at  his  peril,  and  with  the  under- 
standing that  his  conduct  is  subject  to  judicial  investigation  and  review.  (Per  Clifford,  J., 
dissenting.)    Wiggins  t\  People,  etc.,  in  Utah,  §  670.     See  §  699. 

§  608.  To  make  homicide  justifiable,  the  intent  must  be  to  commit  a  felony ;  such  intent 
must  be  apparent.  And  it  must  also  api>car  that  the  danger  was  imminent,  and  the  species 
of  resistance  used  necessary  to  avert  it.  By  imminent  danger  is  meant  immediate  danger  — 
one  that  must  be  instantly  met  —  one  that  cannot  be  guarded  against  by  calling  on  the  assist- 
ance of  others  or  the  protection  of  the  law.    United  States  v.  Outerbridge,  g§  628-635. 

§  609.  Mere  threats  against  the  person  or  life  of  another,  witliout  any  attempt  at  execu- 
tion, will  not  justify  homicide;  nor  even  when  such  attempt  is  made,  unless  the  danger  be  so 
imminent  as  not  to  admit  of  any  delay  in  meeting  it  on  the  part  of  the  assailed.     Ibid. 

§  610.  On  a  trial  for  murder,  where  the  question  is  as  to  what  was  the  attitude  of  the  de- 
oeaeed  toward  the  plaintiff  at  the  time  of  the  fatal  encounter,  recent  threats  are  admissible 
to  show  that  this  attitude  was  one  hostile  to  the  defendant,  even  though  such  threats  were  not 
communicated  to  the  defendant.  Such  evidence  is  not  admissible  to  show  the  quo  animo  of 
the  defendant,  but  may  be  relevant  to  show  that  at  the  time  of  the  fatal  meeting  the  de- 
ceased was  seeking  defendant's  hfe.     Wiggins  r.  People,  etc.,  in  Utah,  §  670. 

§  611.  Upon  the  trial  of  an  officer  of  the  United  States  for  murder  in  executing  process, 
upon  an  indictment  found  in  a  state  court  but  removed  to  the  federal  court  under  tlie  act  of 
congress  providing  for  such  removals,  the  law  which  is  to  govern  is  the  law  which  prevails 
in  the  state.     United  States  r.  Rice,  §§  636^43. 

§  612.  Where  the  defendant,  a  United  States  deputy  marshal,  fired  upon  and  killed  the  de- 
ceased, the  court,  upon  the  trial,  instructed  the  jury  that,  if  the  prisoner  was  a  known  officer 
of  the  law  and  had  in  his  hands,  at  the  time  of  the  homicide,  legal  process  authorizing  and 
commanding  him  to  arrest  the  deceased,  and  the  deceased  made  resistance  to  the  execution 
of  legal  process  with  a  gun  in  his  hands,  and  had  manifested  and  continued  to  entertain  a 
purpose  to  use  such  gun  if  an  arrest  was  attempted,  the  defendant  was  not  guilty.  They 
were  further  instructed  that  if  resistance  was  made  but  had  entirely  ceased,  and  the  deceased 
had  yielded  himself  quietly  and  completely  into  the  custody  of  the  officer,  and  no  longer  had 
any  purpose  of  resistance,  the  defendant  was  guilty  of  manslaughter;  and  if  sufficient  time 
had  elapsed  for  the  prisoner  to  get  over  the  excitement  caused  by  the  resistance,  then  he  was 
guilty  of  murder.     lUd.    See  t$  688. 

§618.  If,  on  an  indictment  for  murder,  it  appears  that  the  act  which  resulted  in  the  homi- 
cid5  was  accidental  on  the  pari  of  the  defendant,  and  he  was  engaged  in  no  unlawful  act  at 
the  time,  the  defendant  must  be  acquitted.    United  States  v.  Carr,  gj?  64:^653.     See  g  715. 
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§  614.  The  killing  of  a  soldier  by  a  sergeant  on  duty  is  not  necessarily  a  justifiable  homi- 
cide, and  if  with  malice  it  is  murder.     Ibid. 

g  615.  The  orders  of  a  superior  officer  will  not  themselves  justify  the  killing  of  a  soldier. 
No  one  is  bound  to  perform  an  unlawful  act  on  the  order  of  his  superior,  and  if  he  does  so  it 
makes  such  superior  au  accomplice  in  the  crime.     Ibid, 

§  616.  It  is  the  duty  of  the  officer  of  the  guard  in  a  fort  to  preserve  the  peace  and  suppress 
disorderly  and  mutinous  conduct,  and  he  may  use  all  reassonahle  and  necessary  means  to  that 
end,  provided  the  force  used  is  proportionate  to  the  necessity  of  the  case.  But  the  officer  in 
such  a  case  is  not  bound  to  weigh  with  scrupulous  nicety  the  exact  amount  o(  force  neces- 
sary to  suppress  the  disorder.  The  exercise  of  a  reasonable  discretion  is  all  that  is  required. 
Ibid, 

§  617.  No  words  applied  by  one  man  to  another  will  justify  the  use  of  a  deadly  weapon, 
nor  can  they  be  the  lawful  occasion  of  that  "heat"  which  would  reduce  the  act  of  killing 
from  murder  to  manslaughter.  If  a  man  returns  provoking  language  by  a  blow  from  an 
instrument  calculated  to  produce  death,  and  death  follows,  the  act  will  be  murder.     Ibid, 

§  61 S.  It  is  not  murder,  but  only  manslaughter,  for  the  captain  of  a  vessel  to  wilfully  omit 
to  stop  the  ship  and  lower  the  boats  or  make  other  attempt  to  save  the  life  of  a  member  of 
the  crew,  who  has  fallen  overboard  by  accident  while  on  duty,  by  which  omission  of  duty 
the  seaman  is  drowned.     United  States  v,  Knowles,  gg  654-65S.     See  g  709. 

g  619.  Where  death  is  the  direct  and  immediate  result  of  the  omission  of  a  party  to  per- 
form a  plain  duty  imposed  upon  him  by  law  or  contract,  he  is  guilty  of  a  felonious  homicide. 
Ibid, 

§  620.  Where  the  commander  of  a  vessel  is  charged  with  allowing  a  sailor  falling  over- 
board to  perish,  without  any  effort  to  save  him,  when  by  proper  efforts  he  could  have  been 
saved,  and  there  is  any  doubt  as  to  the  conduct  of  the  defendant,  his  past  life  and  character 
are  entitled  to  consideration.     Ibid. 

§  621.  Where  a  passenger  or  a  seaman  falls  overboard  from  a  ship  at  sea,  and  is  not  killed 
by  the  fall,  it  is  the  duty  of  the  captain,  both  by  law  and  contract,  to  do  everything  consistent 
with  the  safety  of  the  ship  and  of  the  other  passengers,  necessary  to  rescue  the  person  over- 
board. Any  neglect  to  make  such  efforts  is  criminal ;  and  if  followed  by  the  loss  of  the  person 
overboard,  when  by  them  he  might  have  been  saved,  the  commander  is  guilty  of  man* 
slaughter.     Ibid,     See  §  680. 

g  622.  Where  the  captain  of  a  vessel  is  indicted  for  wilfully  omitting  to  attempt  to  rescue 
a  seaman  who  has  fallen  overboard  from  the  ship,  it  is  upon  the  defendant  to  prove  beyond 
a  reasonable  doubt  that  the  seaman  was  killed  by  the  fall.  But  to  convict,  the  jury  must 
come  to  a  conclusion  beyond  a  reasonable  doubt  that  the  seaman  could  have  been  saved  by 
proper  efforts,  and  that  his  death  was  the  consequence  of  the  defendant's  neglect.     Ibid. 

§  628.  Section  12  of  the  act  of  July  7,  1«38  (5  Stat,  at  L.,  306),  provides  that  •*  the  captain 
,  .  ,  of  any  steamboat,  •  .  .  by  whose  negligence  or  inattention  to  his  .  .  .  duties 
the  life  or  lives  of  any  person  or  persons  on  board  said  vessel  may  be  destroyed,  shall  bo 
deemed  guilty  of  manslaughter."  Held,  that  on  an  indictment  under  this  section  it  was  not 
necessary  to  prove  wilful  mismanagement  or  misconduct.  The  inquiry  is  only  whether  he 
did  something  that  is  forbidden  by  law,  and  whether  the  loss  of  life  charged  in  the  indictment 
arose  from  such  cause.  The  misconduct,  negligence  or  inattention  in  the  management  of  the 
vessel,  mentioned  in  the  statute,  is  the  omission  or  commission  of  any  act  which  may  natur- 
ally lead  to  the  consequences  made  criminal.  It  is  no  matter  what  may  be  the  degree  of 
misconduct,  whether  it  be  slight  or  gross,  if  the  proof  shows  that  the  accident  was  the  prob- 
able result  of  it.     United  States  v.  Farnham,  §,^  659-664. 

§  62i.  Section  7  of  the  same  act  provides  a  penalty  against  the  captain  for  neglecting  to 
raise  the  safety-valve  when  stopping.  Heldj  on  an  indictment  under  section  13,  that  it  was 
proper  to  show  that  the  safety-valve  had  not  been  raised  during  the  stoppage  of  the  boat  at 
which  the  explosion  took  place,  and  if  such  failure  was  the  proximate  cause  of  the  explosion, 
Buch  evidence  is  sufficient  to  support  the  indictment.     Ibid. 

§  625.  Where  a  person  is  indicted  for  murder  and  there  is  evidence  tending  to  show  that  an 
assault  was  made  by  the  deceased  upon  the  defendant  immediately  prior  to  the  killing,  the 
defendant  is  not  entitled  to  the  benefit  of  a  presumption  that  the  assault  was  of  a  character 
sufficient  to  excuse  or  justify  the  homicide.  The  law  presumes  every  man  innocent  till  he  is 
proved  guilty,  and  this  presumption  applies  as  well  to  the  act  of  the  deceased  as  of  the  de- 
fendant. The  misconduct  of  the  deceased  must  be  proved  as  a  matter  of  fact  and  will  not 
be  presumed  without  evidence.     United  States  v.  Armstrong,  g§  665-669. 

g  626.  Because  a  homicide  takes  place  immediately  after  an  assault  by  the  deceased  upon 
the  defendant  it  does  not  necessarily  follow  that  the  killing  was  not  malicious.  There  must 
be  some  reasonable  proportion  between  the  provocation  given  and  the  act  of  resentment.  It 
is  not  every  blow  which  will  excuse  the  use  of  a  deadly  weapon ;  but  in  order  to  repel  the  pre- 
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sumption  of  malice  the  provocation  must  be  such  as  would  account  for  the  deadly  blow  with- 
out imputing  to  the  defendant  any  more  than  that  infirmity  of  passion  which  belongs  to  men 
in  geneial,  and  if  the  fatal  blow  resulted,  not  from  tuch  common  infirmity  of  passion,  but 
from  a  cruel  and  relentless  disposition,  then  the  defendant  is  guilty  of  murder  notwithstand- 
ing the  assault.    Ibid, 

%  627.  An  act  of  congress  provided  for  the  punishment  of  manslaughter  on  the  high  seas, 
but  did  not  define  the  offense.  Held,  that  where  a  fatal  stroke  was  given  on  the  high  seas 
and  the  victim  died  on  land,  the  manslaughter  was  not  committed  outhe  high  seas,  and  con- 
sequently the  defendant  could  not  be  punished  imder  the  act  in  question.    Ibid. 

[Notes.— See  §^671-715.] 

UNITED  STATES  v.  OUTERBRIDGE. 
(Circuit  Ck)urt  for  California:  5  Sawyer,  620-625.    186a) 

Charge  by  Mr.  Justice  Field. 

Statement  op  Facts. —  Gentlemen  of  the  jury:  The  facts  of  this  case  lie  la 
a  very  narrow  compass,  and  the  principles  of  law  applic.ible  to  them  are  very 
simple  and  can  be  readily  understood.  You  are  the  exclusive  judges  of  the 
facts;  that  is  to  say,  it  is  your  province  to  pass  upon  the  evidence,  to  give  to  it 
such  weight  as  you  may  deem  it  entitled,  and  determine  therefrom  all  disputed 
questions  of  fact.  The  duty  of  the  court  will  end  when  it  states  to  you  the 
law  by  which  the  offense  charged  is  to  be  considered,  and  the  principles  by  which 
the  evidence  is  to  be  weighed.  The  prisoner  at  the  bar  is  indicted  for  the  crime 
of  murder.  The  indictment  charges  that  the  defendant  did,  on  the  1st  of  April 
of  the  present  year,  on  the  high  seas,  on  board  of  the  American  vessel  Jenny 
Prince,  belonging  to'citizens  of  the  United  States,  feloniously,  wilfully,  and  of 
malice  aforethought,  make  an  assault  upon  one  William  Anderson,  then  aboard 
of  said  vessel,  and  by  a  capstan  bar,  an  instrument  of  wood,  of  four  feet  in 
length  and  six  inches  in  circumference,  inflict  several  mortal  wounds  upon 
his  head  and  neck,  of  which  he,  on  the  same  day,  died.  The  charge  here  is 
of  the  murder  of  William  Anderson,  upon  the  high  seas,  on  the  1st  of  April 
last. 

§  628.  Laws  of  the  United  States  respecting  murder  on  the  high  seaSy  etc.  The 
Gammon  law  definitions  must  he  resorted  to.    What  is  murder  at  common  law. 

The  act  of  congress  under  which  the  indictment  is  found  provides  what  the 
punishment  shall  be  for  this  crime;  it  declares  that  the  punishment  shall  be 
death.  But  it  does  not  define  the  crime  itself,  nor  establish  any  degrees  in  the 
turpitude  of  the  ofifense,  as  does  the  law  of  the  state.  There  is  no  such  desig- 
nation made  in  the  laws  of  the  United  States  as  murder  in  the  first,  or  murder 
in  the  second  or  any  other  degree.  The  statute  simply  enacts  that  if  any 
person  upon  the  high  seas,  or  in  any  arm  of  the  sea  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any 
particular  state,  shall  commit  the  crime  of  wilful  murder,  such  person  shall, 
upon  conviction  thereof,  suffer  death.  We  must  therefore  resort  to  the  com- 
mon law  for  a  definition  of  the  crime.  In  the  absence  of  statutory  provisions, 
the  federal  courts  are  obliged  to  resort  to  that  law  for  guide  in  the  construction 
of  legal  terms  and  phrases.  By  that  law  murder  is  defined  to  be  the  wilful 
killing  of  a  human  being  in  the  peace  of  the  country,  with  malice  aforethought, 
either  express  or  implied. 

§  629.  Malice  defined. 

The  term  malice  is  here  used  in  a  technical  sense,  and  includes  not  merely 
hatred  and  revenge,  but  every  bad  and  unjustifiable  motive.  Express  malice 
exists  when  one,  with  deliberate  premeditation  and  design  formed  in  advance, 
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kills  another,  such  premeditation  and  design  being  manifested  by  extsrnal  cir- 
cumstances capable  of  proof,  such  as  lying  in  wait,  antecedent  threats,  and 
concerted  schemes  to  do  the  party  bodily  harm.  Malice  is  implied  by  the  law 
from  any  deliberate  and  cruel  act  committed  by  one  person  against  another. 
Thus  it  is  implied  when  one  man  kills  another  without  provocation,  or  where 
the  provocation  is  not  great,  for  no  person  except  one  of  an  abandoned  heart 
could  be  guilty  of  such  an  act  without  cause,  or  upon  any  slight  cause.  The 
terms  express  and  implied  malice,  in  truth,  indicate  the  same  state  of  mind, 
but  they  are  established  in  diflFerent  ways;  the  one  by  circumstances  showing 
premeditation  of  the  homicide,  and  the  other  being  inferred  only  from  the  act 
committed. 

§  630.  Manslaughter  defined. 

Manslaughter  is  the  unlawful  killing  of  a  human  being  without  malice,  ex- 
press or  implied.  It  may  be  voluntary  or  involuntary.  It  is  voluntary  when 
committed  with  a  design  to  kill,  under  the  influence  of  a  sudden  and  violent 
passion  caused  by  great  provocation,  which  the  law,  in  its  tenderness  to  the 
infirmity  of  human  nature,  considers  such  a  palliative  of  the  offense  as  to  rebut 
the  presumption  which  would  otherwise  arise  of  malice.  Manslaughter  is  in- 
voluntary when  committed  by  accident,  or  without  any  intention  to  take  life. 
As  you  will  thus  perceive,  the  diflference  between  murder  and  manslaughter 
consists  in  the  existence  of  malice,  express  or  implied,  in  the  one  case,  and  the 
absence  of  malice  in  the  other. 

§  631.    When  malice  is  implied. 

Now,  malice  is  implied  in  every  case  of  intentional  homicide;  that  is  to  say, 
when  once  it  is  established  that  a  person  was  intentionally  killed,  the  law  im- 
plies that  malice  existed  in  the  party  who  caused  the  death.  If  there  are 
any  circumstances  of  excuse  or  palliation  which  will  rebut  the  implication  of 
malice,  it  is  incumbent  upon  him  to  show  them.  The  burden  of  proof  rests  upon 
him,  for  the  law  presumes  that  every  person  intends  to  produce  the  results 
which  are  the  usual  consequences  of  his  acts.  A  man  cannot  strike  another 
violently  with  a  bar  of  iron  without  inflicting  bodily  pain;  if,  therefore,  he 
does  thus  strike  another,  the  law  presumes  that  he  intended  thus  to  inflict  pain. 
The  usual  effect  of  a  leaden  ball  fired  from  a  loaded  pistol  of  the  common  size, 
at  a  distance  of  a  few  feet  only,  striking  the  head  or  back  of  a  person,  is  to  kill 
such  person;  the  law  therefore  presumes  that  every  one  who  thus  fires  a  loaded 
pistol  within  a  few  feet  of  the  object  intends  to  kill;  it  therefore  implies  malice 
in  him.  In  the  present  case  there  is  no  question  as  to  the  homicide  charged, 
nor  is  there  any  question  that  the  homicide  was  committed  by  the  prisoner, 
nor  is  it  denied  that  the  blows  which  caused  the  homicide  were  intentionally^ 
given.  The  instrument  used  was  of  such  magnitude  and  weight  that  it  would, 
in  all  probability,  have  broken  the  skull,  had  it  been  applied  with  slight  force, 
but  the  evidence  shows  that  great  force  was  used.  There  is  no  element  in  the 
case  which  can  bring  the  homicide  within  the  definition  of  manslaughter. 
There  was  here  no  sudden  and  violent  passion  produced  by  great  provocation, 
which,  for  the  moment,  overpowered  the  reason  of  the  prisoner.  He  does  not 
rest  his  defense  upon  any  such  ground.  His  defense  is  that  he  was  justified 
in  taking  the  life  of  Anderson;  that  the  homicide  was  required  for  the  preser- 
vation of  his  own  life. 

§  632.  The  right  of  self-defense. 

Now  upon  this  subject  of  justification  the  law  is  explicit.  A  man  may  repel 
force  by  force  in  the  defense  of  his  person,  his  family  or  property,  against  any 
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one  who  manifestly  endeavors  by  violence  or  surprise  to  commit  a  felony,  as 
murder,  robbery,  or  the  like.     The  right  to  oppose  force  to  force  in  such  case 
is  founded  upon  the  law  of  nature,  and  is  not  and  cannot  be  superseded  by  the 
law  of  society. 
§  633.    WAat  is  justiJidbU  homicide. 

In  the  definition  of  justifiable  homicide  the  following  particulars,  says  Mr. 
Justice  Washington,  ''are  to  be  attended  to.  The  intent  must  be  to  commit  a 
felony-  If  it  be  only  to  commit  a  trespass,  as  to  beat  the  party,  it  will  not 
justify  the  killing  of  the  aggressor.  No  words,  no  questions  however  insulting 
and  irritating,  not  even  an  assault,  will  afford  such  justification;  although  it 
may  be  sufficient  to  reduce  the  offense  from  murder  to  manclaughter.  In  the 
next  place  the  intent  to  commit  a  felony  must  be  apparent,  which  will  be  suffi- 
cient, although  it  should  afterwards  turn  out  that  the  real  intention  was  less 
criminal,  or  was  even  innocent.  This  apparent  intent  is  to  be  collected  from 
the  attending  circumstances,  such  as  the  manner  of  the  assault,  the  nature  of 
the  weapons  used,  and  the  like.  And,  lastly,  to  produce  this  justification,  it 
must  appear  that  the  danger  was  imminent,  and  the  species  of  resistance  used 
necessary  to  avert  it."     United  States  v.  Wil^berger,  3  Wash.,  621. 

You  will  observe  from  this  language  that  the  intent  to  commit  the  felony 
must  be  apparent;  that  is,  in  the  process  of  execution,  so  that  the  movement 
towards  the  execution  becomes  cognizable  by  the  senses.  For  example,  if  a  man 
declares  that  he  will  kill  another,  and  moves  towards  him  with  a  heavy  weapon 
raised  in  the  position  to  strike,  or  with  a  pistol  cocked  and  directed  towards 
him,  the  intent  to  commit  a  felony  would  be  apparent,  although  in  point  of 
fact  the  party  may  never  have  intended  to  strike,  or  the  pistol  may  have  been 
unloaded.  As  observed  by  Mr.  Justice  Washington,  this  apparent  intent  is  to 
be  collected  from  the  attending  circumstances,  such  as  the  manner  of  the 
assault,  the  nature  of  the  weapons  used,  and  the  like. 
§  634.  Imminent  danger  defined. 

You  will  observe  from  the  language  cited  that  the  intent  to  commit  a  felony 
must  not  only  be  apparent,  it  must  also  appear  that  the  danger  was  imminent, 
and  the  species  of  resistance  used  necessary  to  avert  it.  By  imminent  danger 
is  meant  immediate  danger  —  one  that  must  be  instantly  met;  one  that  cannot 
be  guarded  against  by  calling  on  the  assistance  of  others  or  the  protection  of 
th«  law.  And  the  species  of  resistance  used,  that  is,  the  means  to  prevent  the 
threatened  injury,  must  be  such  as  were  necessary  to  avert  it.  Tested  by  those 
.  ruleSj  the  defense  utterly  fails.  We  will  not  even  presume  to  suggest  that  the 
threats  of  the  deceased  were  the  mere  coarse  vaporings  of  a  brutal  sailor,  never 
intended  to  be  carried  out.  We  will  assume  that,  at  the  time  they  were  uttered, 
they  were  the  expression  of  a  determined  purpose  on  the  part  of  the  deceased. 
There  is  no  evidence  of  any  subsequent  attempt  to  carry  them  into  execution; 
nor  is  there  any  evidence  that  there  was  not  adequate  means  with  the  captain 
and  the  rest  of  the  crew  for  the  protection  of  the  defendant.  The  danger,  if 
any  ever  existed,  that  the  threats  would  be  carried  into  effect,  was  not  imminent. 
The  deceased  was  at  the  time  asleep,  covered  by  a  sail  on  the  deck.  If  it  had 
been  reasonable  to  believe  that  on  awakening  he  would  have  proceeded  at  once 
to  the  execution  of  his  threat,  even  then  the  means  to  secure  him  and  prevent 
him  should  have  been  resorted  to.  There  was  sufficient  force  on  board  to  con- 
trol him. 
§  635.  Threats  do  not  justify  homicide. 
Mere  threats  against  the  person  or  life  of  another,  without  any  attempt  at 
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execution,  will  not  justify  homicide,  nor  even  when  such  an  attempt  is  made, 
unless  the  danger  be  so  imminent  as  not  to  admit  of  any  delay  in  meeting  it 
on  the  part  of  the  assailed.  No  other  rule  could  exist  with  proper  security  to 
human  life  in  society.  The  case  is  in  your  hands.  As  already  said,  you  are 
the  exclusive  judges  of  the  facts;  that  is  to  say,  it  is  your  exclusive  province 
to  pass  on  the  evidence,  and  to  give  it  such  weight  as  you  may  judge  it  enti- 
tled to  receive.     (Verdict,  guilty  of  murder.) 

UNITED  STATES  v.  RICE. 
(Circuit  Court  for  North  Carolina:  1  Hughes,  560-56a     1875.) 

Statement  of  Facts. —  Defendant,  a  deputy  marshal,  was  indicted  for  the 
murder  of  "Woody,  whom  he  was  seeking  to  arrest  for  a  violation  of  the  inter- 
nal revenue  laws.  "Woody  was  armed,  his  demeanor  was  hostile,  and  his  be- 
havior such  as  impressed  Rice  with  the  belief  that  he  intended  to  shoot  him. 
Thereupon  Hice  shot  Woody. 

Charge  by  Dick,  J. 

As  this  is  a  case  of  considerable  importance  to  the  defendant,  and  also  to 
the  due  administration  of  justice,  I  have  deemed  it  proper  to  commit  to  writ- 
ing my  instructions  to  the  jury  upon  the  questions  of  law  involved.  In  this 
court,  in  a  trial  for  crime  before  one  judge,  defendants  have  no  right  to  appeal, 
and  the  only  remedy  which  they  can  have  for  misdirections  to  the  jury  on  the 
part  of  the  judge  is  a  motion  for  a  new  trial  to  be  heard  before  the  other 
judges  of  the  court  who  were  not  present  at  the  trial;  then,  upon  a  certificate 
of  a  division  of  opinion  between  the  judges  upon  questions  of  law,  the  case 
may  be  carried  to  the  supreme  court  for  review.  In  all  capital  felonies  tried 
by  me,  sitting  alone,  I  will  allow  defendants  who  may  be  convicted  the  benefit 
of  these  remedies;  and  I  will  always  reduce  to  writing  my  instructions  to  the 
jury,  so  that  if  I  commit  an  error  it  may  be  corrected  by  the  other  judges 
who  are  authorized  to  preside  in  this  court.  All  persons  whose  lives  ape  put 
in  jeopardy  by  a  trial  in  court  ought  to  have  the  benefit  of  all  repvidies 
afforded  by  law  to  guard  against  error  and  injustice.  The  humane  and  reme- 
diable provisions  of  the  law  ought  to  be  fully  afiforded  by  courts  of  justice,  in 
favor  of  human  life. 

The  defendant  in  this  case  is  charged  with  murder  by  an  indictment  found 
iff  the  state  court,  and  removed  under  the  provisions  of  an  act  of  congress  to 
this  court.  Thisjcourt  has  no  original  jurisdiction  of  the  offense  charged,  but 
the  case  must  be  tried  in  the  same  manner  as  cases  originating  in  this  court; 
that  is,  the  forms  and  modes  of  proceeding  and  the  rules  of  evidence  must  be 
regulated  by  the  course  and  practice  of  this  court  in  criminal  trials.  The  law 
which  defines  the  offense  is  the  criminal  law  which  prevails  in  this  state.  This 
indictment  is  not  founded  upon  a  state  statute,  but  is  for  an  offense  at  common 
law.  The  laws  of  this  state  declare  that  the  common  law,  with  certain  speci- 
fied modifications,  shall  be  in  full  force  in  this  state.  If  the  indictment  was 
founded  upon  a  state  statute,  we  would  be  bound  to  regard  the  construction 
and  exposition  placed  upon  such  statute  by  the  supreme  court  of  the  state  as  a 
rule  of  decision.  As  it  is  founded  upon  the  common  law,  we  will  look  to  the 
decisions  of  the  state  supreme  court  as  highly  important  guides,  but  not  as  ab- 
solute authorities.  We  are  at  liberty  to  derive  information  as  to  the  principles 
of  the  common  law  from  the  decisions  of  all  the  courts  of  England  and  this 
country,  which  profess  to  administer  criminal  justice  according  to  that  wise, 
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jnst  and  time-honored  system  of  law.  It  is  conceded  that  the  alleged  homi- 
cide was  committed  by  the  defendant,  and  he  places  his  defense  upon  the 
ground  that  he  was  a  regularly  constituted  officer  of  the  United  States,  and 
had  in  his  hands  at  the  time  of  the  homicide  the  process  of  law  which  author- 
ized and  commanded  him  to  arrest  the  deceased  for  a  crime  against  the  United 
States;  that  the  deceased  resisted  the  execution  of  such  process  with  a  deadly 
weapon  in  his  hands,  and  had  manifested  a  purpose  to  use  such  deadly  weapon 
in  resistance;  and  that  the  homicide  was  necessarily  committed  in  the  attempt 
to  make  an  arrest. 

§  636.   The  protection  afforded  hy  the  common  law  to  ministerial  officers  in 
the  discharge  of  their  duties.     Their  right  to  repel  force  hy  force. 

This  defense  necessarily  leads  us  to  inquire  what  protection  the  common  law 
affords  to  ministerial  officers,  and  how  far  they  are  authorized  to  go  in  the  per- 
formance of  their  public  duties.  Social  order  and  political  government  are  de- 
pendent upon  the  observance  of  law  by  the  citizen.  The  mandates  of  the  law 
are  executed  by  officers  provided  for  such  purposes,  and  such  officers  are 
invested  by  the  law  with  the  authority  necessary  to  execute  its  mandates,  and 
it  affords  them  all  the  protection  possible  in  the  rightful  performance  of  the 
duties  imposed.  This  rule  is  absolutely  necessary  for  the  advancement  of  jus- 
tice, and  is  founded  in  wisdom  and  equity  and  in  the  principles  of  social  and 
political  order.  The  law  must  l^e  supreme  within  the'sphere  of  its  operation, 
or  its  influence  would  be  nugatory,  and  there  would  be  no  certain  rule  to  reg- 
ulate human  conduct  in  society  and  government,  and  all  the  rights  and  liberties 
of  citizens  would  soon  be  lost  in  a  chaos  of  anarchy.  Mr.  Justice  Foster  says: 
"Ministers  of  justice  while  in  the  execution  of  their  offices  are  under  the 
peculiar  protection  of  the  law."  Foster,  308.  If  an  officer  is  killed  while  per- 
forming his  duty,  the  law  deems  such  killing  murder  of  malice  prepense.  This 
protection  is  not  confined  to  the  precise  time  when  the  officer  is  performing 
his  official  duty,  but  extends  over  him  while  going  to,  remaining  at,  and  re- 
turning from,  the  place  of  action.  Any  opposition,  obstruction  or  resistance 
intended  to  prevent  an  officer  from  doing  his  official  duty  is  an  indictable 
offense  at  common  law,  and  the  punishment  is  regulated  by  the  nature  of  the 
offense. 

§  637. rights  of  private  persons  in  assisting  in  the  execution  of  the 

law. 

An  oflBcer  is  authorized  to  summons  as  many  persons  as  may  be  necessary  to 
assist  him  in  the  performance  of  his  legal  duties,  and  such  persons  are  bound 
to  obey  such  summons,  and  they  are  under  the  same  protection  afforded  to 
officers,  as  they  are  for  the  time  officers  of  the  law.  The  law  imposes  upon 
private  persons  the  duty  of  suppressing  affrays,  preventing  felonies  from  being 
committed  in  their  presence,  and  arresting  such  offenders  and  bringing  them  to 
justice;  and  such  private  persons,  while  performing  their  duties,  are  under  the 
protection  of  the  law.  We  may  confidently  lay  down  the  broad  general 
principle,  that,  when  any  person  is  performing  a  public  duty  required  of  him 
^iy  law,  he  is  under  the  protection  of  the  law.  An  officer  of  the  law  who  has 
legal  process  in  his  hands  is  bound  to  execute  it  according  to  the  mandate  of 
the  writ.  If  he  is  resisted  in  the  performance  of  this  duty,  he  must  overcome 
such  resistance  by  the  use  of  such  force  as  may  be  necessary  for  him  to  exe- 
cute his  duty.  If  necessary,  the  law  authorizes  him  to  resort  to  extreme 
measures,  and  if  the  resisting  party  is  killed  in  the  struggle  the  homicide  is 
justifiable.     Garrett's  Case,  K  C.  R,  144,  Winston. 
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§  638. rigJits  and  liabilities  of  the  officer  in  making  an  arrest. 

If  unnecessary  and  excessive  force  is  used,  after  resistance  has  entirely 
ceased  and  the  defendant  in  the  writ  has  manifested  his  willingness  to  submit 
to  the  mandates  of  the  law  and  be  arrested,  then  if  the  said  defendant  is  killed 
the  officer  will  be  guilty  of  manslaughter;  and  if  the  blood  had  time  to  cool, 
the  killing  would  be  murder.  2  TVhart.  Cr.  L.,  1030-31,  and  authorities  re- 
ferred to  in  note.  If,  however,  the  defendant  in  the  writ  only  ceases  his 
resistance  upon  the  officer  desisting  from  his  attempt  to  arrest,  and  still  keeps 
himself  in  a  condition  to  renew  the  resistance  with  a  deadly  weapon,  if  the 
officer  should  renew  the  eflFort  to  arrest,  and  the  officer  cannot  make  the  arrest 
without  great  personal  danger,  he  would  be  justified  in  killing  the  defendant. 
The  submission  of  the  defendant  in  such  a  case  is  not  complete,  and  as  long  as 
he  refuses  to  be  arrested  he  is  in  a  state  of  resistance;  and  if  he  is  armed  with 
a  deadly  weapon,  and  has  manifested  an  intent  to  use  it,  and  still  keeps  the 
weapon  in  his  possession  convenient  for  an  emergency,  and  the  officer  has 
reasonable  grounds  for  believing  that  the  weapon  will  be  used  if  an  arrest  is 
attempted,  the  officer  is  not  required  to  risk  his  life  in  a  rencounter,  or  desist 
from  an  elBTort  to  perform  his  duty.  When  a  person  puts  himself  in  an  armed 
and  deadly  resistance  to  the  process  of  the  law,  he  becomes  virtually  an  outlaw, 
and  oiEcers  are  not  required  to  show  him  the  courtesy  of  a  chivalrous  antag- 
onist and  give  him  aiv  open  field  and  fair  fight.  It  is  only  when  a  criminal 
submits  to  the  law  that  it  throws  round  him  the  mantle  of  protection  and 
administers  justice  with  merc3\  It  is  the  duty  of  every  oflFender  charged  with 
crime  in  due  process  of  law  to  quietly  yield  himself  up  to  public  justice.  State 
V.  Bryant,  65,  327;  Garrett's  Case,  Winst.,  144. 

§  639.  officer  must  show  his  warranty  when, 

A  known  officer,  in  attempting  to  make  an  arrest  by  virtue  of  a  warrant,  is 
not  bound  to  exhibit  his  warrant  and  read  it  to  a  defendant  before  he  secures 
him,  if  he  resists;  if  no  resistance  is  offered,  the  officer  ought  always,  upon 
demand  made,  show  his  warrant  to  the  party  arrested  or  notify  him  of  the 
substance  of  the  warrant,  so  that  he  may  have  no  excuse  for  placing  himself 
in  opposition  to  the  process  of  the  law.  This  is  only  a  rule  of  precaution.  A 
defendant  is  bound  to  submit  to  a  known  officer;  to  yield  himself  immediately 
and  peaceably  into  the  custody  of  the  officer  before  the  law  gives  him  the  right 
of  having  the  warrant  read  and  explained;  when  in  resistance,  the  law  shows 
him  no  favor.  A  defendant,  knowing  the  arresting  party  to  be  an  officer,  is 
bound  to  submit  to  the  arrest,  reserving  the  right  of  action  against  the  officer 
in  case  the  latter  be  in  the  wrong.  When  a  person  acts  in  a  public  capacity 
as  an  officer,  it  will  be  presumed  that  he  was  rightfully  appointed.  1  Whart. 
Cr.  L.,  sees.  1289,  2925 ;  Cooley's  Case,  6  Gray  (Mass.),  350.  One  who  is  not 
a  known  officer  ought  to  show  his  warrant  and  read  it,  if  required ;  but  it 
would  seem  that  this  duty  is  not  so  imperative  as  that  a  neglect  of  it  would 
make  him  a  trespasser  ah  initio^  when  there  is  proof  that  the  party  subject  to 
be  arrested  had  notice  of  the  warrant,  and  was  fully  aware  of  its  contents, 
and  had  made  up  his  mind  to  resist  its  execution  at  all  hazards.  Garrett's  Case, 
supra. 

§  640, unnecessary  force  not  allowed. 

The  law,  in  its  humanit}^  and  justice,  will  not  allow  unnecessary  force  to  be 
used  in  the  execution  of  its  process.  If  a  defendant,  \v4thout  any  deadly 
weapon  or  manifestation  of  excessive  violence,  makes  resistance,  an  officer  is 
not  justified  in  wilfully  shooting  him  down;  but  if  a  defendant  has  a  deadly 
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weapon,  and  has  manifested  a  purpose  to  use  it  if  an  arrest  is  attempted,  the 
officer  is  not  bound  to  wait  for  him  to  have  an  opportunity  of  carrying  his 
purpose  into  effect.  If  the  warrant  is  for  a  misdemeanor  and  a  defendant  at- 
tempts to  avoid  an  arrest  by  flight,  the  officer  has  no  right  to  shoot  him  down 
to  prevent  escape,  nor  even  after  an  arrest  has  been  made  and  defendant 
escapes  from  custody.  Forster's  Case,  1  L.  C.  C,  187.  The  rule  is  different 
in  cases  of  felony.  Br\^ant's  Case,  supra.  If  an  officer  has  process  in  his 
hands  issuing  from  a  court  of  competent  jurisdiction  over  the  subject-matter, 
authorizing  and  commanding  him  to  arrest  a  defendant,  he  is  entitled  to  the 
protection  which  the  laws  afford  officers  acting  under  process,  although  the 
process  in  his  hands  is  informal  and  irregular.  If  the  process  is  illegal  and 
void  on  its  face,  or  is  against  the  wrong  person,  or  its  execution  is  attempted 
oat  of  the  district  in  which  it  can  alone  bo  executed,  then  the  officer  would 
not  be  under  the  protection  of  the  law;  but  it  would  seem  that  if  he  kills  a 
resisting  party  under  such  circumstances,  he  would  only  be  guilty  of  man- 
slaughter, unless  he  had  actual  knowledge  of  his  want  of  authority,  or  acted 
from  express  malice.  I  have  stated  to  you  many  points  of  law  which  do  not 
directly  arise  in  the  case  before  us;  but  it  is  important  that  they  should  be 
known  and  well  understood  in  the  country,  where,  in  recent  years,  so  much 
violence  has  been  committed  — violence  in  the  name  of  law  and  violence  in  defi- 
ance of  law. 

The  principles  of  law  involved  in  this  case  having  been  explained  to  you  by 
the  court,  it  is  now  your  duty  to  ascertain  the  facts  from  the  testimony  and 
apply  them  to  the  law  as  laid  down  by  the  court.  In  performing  this  impor- 
tant and  solemn  duty  there  are  three  points  worthy  of  your  special  inquiry: 
1st.  Whether  the  prisoner  on  trial  was  a  known  officer  of  the  law  and  had  in 
bis  hands,  at  the  time  of  the  homicide,  legal  process  authorizing  and  command- 
ing him  to  arrest  the  deceased.  2(1.  Whether  deceased  made  resistance  to  the 
execution  of  legal  process  with  a  gun  in  his  hands,  and  had  manifested  and 
continued  to  entertain  a  purpose  to  use  such  gun  if  an  arrest  was  attempted. 
3d.  Whether  the  resistance,  if  made,  had  entirely  ceased,  and  the  deceased 
had  yielded  himself  quietly  and  willingly  into  the  custody  of  the  officer,  and 
no  longer  had  any  purpose  of  resistance. 
§  64-1.  The  court  recognizes  its  regular  officers  and  process. 
Upon  the  first  point  I  will  state,  as  a  conclusion  of  law,  that  it  is  the  duty 
of  a  court  to  recognize  its  regular  officers  and  process.  I  therefore  instruct 
you  that  the  defendant  was  a  regularly  constituted  officer  of  this  court  and 
the  process  under  which  he  professed  to  act  was  due  process  of  law.  The  or  ly 
questions  left  for  you  to  determine  on  this  point  are,  Did  the  prisoner  have 
such  process  in  his  hands  at  the  time  of  the  homicide?  Was  he  endeavoring  to 
execute  such  process?  Was  he  a  known  officer  of  the  law?  And  did  the  de- 
ceased have  good  reason  to  believe  that  there  was  an  indictment  against  him 
which  made  him  amenable  to  legal  process?  The  second  and  third  points  pre- 
sented involve  questions  of  fact  which  you  must  ascertain  and  determine  from 
the  testimony  in  the  case.  To  aid  you  in  the  performance  of  this  duty  I  will 
now,  in  obedience  to  the  requirements  of  the  law,  proceed  to  recapitulate  the 
testimony,  and  will  carefully  endeavor  not  to  express  an  opinion  on  the  sub- 
ject. I  solemnly  warn  you  not  to  allow  your  verdict  upon  questions  of  fact 
lo  be  influenced  by  any  impressions  that  you  may  form  as  to  the  conclu- 
sions of  my  mind.    You  must  form  your  opinions  upon  questions  of  fact 

157 


§  642.  CRIMES  AND  CRLMINAL  PROCEDURE. 

from  the  testimony,  and  allow  no  prejudice  or  outside  influence  to  control  your 
action. 

§  642.  Doubts  to  le  resolved  in  favor  of  defendant. 

From  this  recapitulation  and  your  own  recollection  you  will  perceive  that 
the  testiraonj"  is  very  conflicting.     It  is  your  duty  carefully  to  consider  the 
whole  testimony  and  reconcile,  as  far  as  you  can,  any  apparent  conflicts;  and. 
when  this  cannot  be  done,  you  must  believe  that  which  you  think,  under  all  the 
circumstances,  is  entitled  to  the  most  credit.     If,  upon  any  question,  you  have 
a  reasonable  doubt  as  to  the  truth  of  the  matter,  you  must  render  this  doubt  in 
favor  of  the  defendant.     This  is  the  humane  rule  of  the  law  in  all  criminal 
trials,  but  it  is  specially  important  and  imperative  in  trials  for  capital  felonies. 
There  are  some  circumstances  connected  with  this  case  which  I  feel  it  to  be  my 
duty  to  call  to  your  special  attention  in  order  that  they  may  not  have  an  im- 
proper influence  upon  your  action.     The  revenue  laws  have  been  the  subject  of 
much  exciting  discussion.     Some  persons  advocate  their  rigorous  enforcement, 
while  others  denounce  such  laws  as  unjust,  inexpedient  and  oppressive.     All 
persons  engaged  in  the  execution  of  these  laws  have  their  warm  friends  and 
bitter  opponents.     No  such  influences  should  enter  into  and  control  your  delib- 
erations.    A  citizen  on  trial  for  crime  is  entitled  to  be  confronted  in  court  by 
his  accusers  and  have  them  solemnly  sworn  to  tell  the  truth.     He  is  also  en- 
titled to  be  tried  by  a  jury  of  his  peers^  who  are  free  from  all  prejudices, 
and  who  in  their  action  will  have  an  eye  single  to  justice  and  truth.     These 
rights  are  as  old   as   the  common  law;  they  constitute  fundamental  prin- 
ciples of  English  and  American  freedom,  and  have  been  secured  in  the  federal 
and  all  state  constitutions.     They  extend  to  all  trials  for  crime,  but  they  ought 
to  be  especially  regarded  as  sacred  and  inviolable  where  human  life  is  put  in 
jeopardy. 

You,  gentlemen  of  the  jury,  acting  under  the  solemn  obligations  of  your 
oath,  and  as  fair-minded  and  impartial  men,  should  discard  all  opinions  and 
prejudices  which  you  may  have  formed  for  or  against  the  defendant,  and  try 
him  as  all  citizens  charged  with  crime  ought  to  be  tried  —  according  to  the  law 
and  the  testimony.  Gentlemen  of  the  jury,  if  you  come  to  the  conclusion,  after 
weighing  all  the  testimony,  that  the  deceased  made  resistance  to  the  execution 
of  legal  process  with  a  gun  in  his  hands,  and  had  manifested  and  continued  to 
entertain,  a  purpose  to  use  such  gun  if  an  arrest  was  attempted,  then  you  will 
find  the  defendant  not  guilty. 

2d.  If  you  find  that  resistance  was  made  but  had  entirely  ceased,  and  the  de- 
ceased had  yielded  himself  quietly  and  completely  into  the  custody  of  the 
oflicer,  and  no  longer  had  any  purpose  of  resistance,  then  the  prisoner  is 
guilty  of  manslaughter;  and  if  sufficient  time  had  elapsed  for  the  prisoner  to 
get  over  the  excitement  caused  by  the  resistance,  then  he  is  guilty  of  murder. 
If  you  have  any  reasonable  doubts  upon  these  questions,  then  the  defendant  is 
entitled  to  the  benefit  of  these  doubts.     (Verdict,  not  guilty.) 

UNITED  STATES  v.  CARR. 

(Circuit  Court  for  Georgia:  1  Woods,  480-487.     1872.) 

Charge  by  Woods,  J. 

Statement  of  FAars, —  The  prisoner  stands  at  the  bar  of  ^this  court  charged 
with  the  crime  of  wilful  murder.     The  indictment  is  based  upon  the  third  seo- 
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tion  of  the  act  of  congress,  approved  April  30,  1790  (1  Stat.,  113),  which  reads 
as  follows:  "That  if  any  person  or  persons  shall,  within  any  fort,  arsenal, 
dockyard,  magazine,  or  in  any  other  place  or  district  of  country  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States,  commit  the  crime  of  wilful 
murder,  such  person  or  persons  on  conviction  thereof  shall  suffer  death." 

It  charges  that  the  prisoner,  on  the  13th  of  July,  1872,  at  and  within  Fort 
Pulaski,  on  Cockspur  Island,  within  the  southern  district  of  Georgia,  the  said 
fort  being  at  that  time  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  did,  upon  the  person  of  one  Harmon  E.  Jordan,  commit  the  crime  of 
wilful  murder  by  shooting  him  with  a  musket.  To  this  indictment  the  prisoner 
has  pleaded  not  guilty,  and  has  put  himself  upon  the  country. 

§  643.  Burden  of  proof  on  the  prosecution. 

He  comes  to  the  bar  under  the  protection  of  that  humane  maxim  of  the  law, 
that  every  man  is  presumed  to  be  innocent  until  the  contrary  is  shown.  In 
other  words,  the  burden  of  proof  is  on  the  United  States  to  establish  the  pris- 
oner's guilL  Until  this  is  done,  in  the  eye  of  the  law  he  is  innocent.  The 
prosecution  must  prove  to  your  satisfaction  every  material  ingredient  of  the 
offense  of  wilful  murder  before  you  would  be  justified  in  returning  a  verdict 
of  guilty.  Counsel  for  prisoner  do  not  deny  that  on  the  13th  of  July  last  at 
Fort  Pulaski,  within  the  southern  district  of  Georgia,  Harmon  E.  Jordan  was 
killed  by  a  shot  fired  from  a  musket  held  in  the  hands  of  the  prisoner.  Nor 
do  they  deny  that  the  United  States  has  sole  and  exclusive  jurisdiction  over 
Cockspur  Island,  on  which  Fort  Pulaski  is  situate.  There  is,  therefore,  no  ques- 
tion raised  as  to  the  jurisdiction  of  this  court  to  try  the  accused. 

§  644.  Murder  defined. 

It  is  not  every  killing  of  a  human  being  that  is  criminal.  Many  homicides 
are  of  such  a  nature  as  to  be  no  crimes  at  all.  This  makes  it  necessary  for  the 
court  to  instruct  you  what  constitutes  the  crime  of  wilful  murder  as  known  to 
the  law.  Murder  is  defined  to  be  "  when  a  person  of  sound  memory  and  dis- 
cretion unlawfully  killeth  a«y  reasonable  creature  in  being  and  under  the  king's 
peace,  with  malice  aforethought,  express  or  implied."  3  Coke's  Inst.,  47.  In 
the  case  on  trial  it  is  not  denied  that  the  deceased,  Harmon  E.  Jordan,  was 
killed  by  a  musket  ball  fired  from  a  musket  held  in  the  hands  of  the  prisoner, 
nor  is  it  denied  that  the  prisoner  was  of  sound  memory  and  discretion  at  that 
time,  nor  that  Jordan  was  under  the  peace  and  protection  of  the  law,  so  that 
the  wilful  killing  of  him  would  be  a  crime.  Therefore,  according  to  the 
definition  just  quoted,  the  only  points  for  you  to  pass  upon  in  deciding  whether 
the  prisoner  at  the  bar  is  guilty  of  murder  are:  firsts  Was  the  killing  unlawful? 
and  secondy  Was  it  done  with  malice  aforethought,  express  or  implied? 

§  645.  Accidental  killing. 

Upon  the  point  whether  or  not  the  killing  was  unlawful,  you  will  first  inquire 
whether  the  act  of  the  prisoner  which  resulted  in  the  death  of  Jordan  was  in- 
tentional or  unintentional.  If  it  was  unintentional,  if  the  prisoner  had  no  pur- 
pose to  fire  his  piece,  but  it  was  discharged  by  him  accidentally,  and  at  the  time 
of  its  discharge  the  prisoner  was  engaged  in  no  unlawful  act,  then  the  act  of 
Wling  is  a  homicide  by  misadventure,  and  is  no  crime.  Therefore,  if  you  shall 
^  of  opinion  that  the  musket  of  the  prisoner  was  accidentally  discharged,  and 
lie  was  at  the  time  engaged  in  no  unlawful  act,  it  would  be  your  duty  with- 
out farther  inquiry  to  return  a  verdict  of  not  guilty.  If,  however,  on  the  other 
^and,  you  believe  the  prisoner  discharged  his  piece  purposely,  you  will  then 
inquire  further  whether  the  killing  was  lawful  or  unlawful. 
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§  646.  Killing  a  soldier  hy  a  aergearit  on  duty  not  necessarily  justifiable. 

The  simple  fact,  if  such  you  find  to  be  the  fact,  that  the  prisoner,  on  the  13th 
of  July  last,  was  sergeant  of  the  guard  at  Fort  Pulaski,  and  the  deceased  was 
at  the  same  time  and  place  a  private  soldier,  does  not  of  itself  make  the  killing 
a  lawful  homicide.  The  wilful  killing  of  a  soldier  by  a  guard  may  be  as 
clearly  murder  as  the  wilful  killing  of  one  citizen  by  another. 

§  647 •  Orders  of  a  superior  officer  will  not  of  themselves  justify  the  killing  of 
a  soldier. 

Nor  will  any  order  of  a  superior  officer  to  an  inferior  in  rank  justify  the 
wilful  killing  of  a  person  under  the  peace  and  protection  of  the  law.  A 
soldier  is  bound  to  obey  only  the  lawful  orders  of  his  superiors.  If  he  receives 
an  order  to  do  an  unlawful  act,  he  is  bound  neither  by  his  duty  nor  his  oath  to 
do  it.  So  far  from  such  an  order  being  a  justification,  it  makes  the  party  giv- 
ing the  order  an  accomplice  in  the  crime.  For  instance,  an  order  from  an 
officer  to  a  soldier  to  shoot  another  for  disrespectful  words  merely  would,  if 
obeyed,  be  murder,  both  in  the  officer  and  soldier. 

§  648.  Discretion  to  he  eocercised  in  suppressing  riotous  or  mutinous  hehavior. 

It  was  the  duty  of  the  prisoner  as  ofiicer  of  the  guard  to  preserve  the  peace 
within  the  fort,  and  to  suppress  disorderly  and  mutinous  conduct.  He  was 
authorized  to  use  all  proper  and  reasonable  means  to  accomplish  this  end.  But 
the  means  used  and  the  force  applied  should  be  measured  by  the  necessity  of  the 
case.  For  instance,  the  law  would  not  justify  the  killing  of  a  single  unarmed 
soldier,  even  though  drunken,  riotous  or  even  mutinous,  when  he  could  be 
arrested  without  resort  to  such  extreme  means.  The  means  used  must  be  pro- 
portioned to  the  end  to  be  accomplished.  In  order  to  determine  whether  the 
homicide,  now  under  investigation,  was  lawful  or  unlawful,  you  should  consider 
what,  under  the  circumstances  of  the  case,  would  appear  to  a  reasonable  man  to 
be  the  demands  of  duty.  Place  yourselves  in  the  position  of  the  prisoner  at  the 
time  of  the  homicide.  Inquire  whether  at  the  moment  he  fired  his  piece  at  the 
deceased,  with  his  surroundings  at  that  time,  he  had  reasonable  ground  to  believe, 
and  did  believe,  that  the  killing  or  serious  wounding  of  the  deceased  was  neces- 
sary to  the  suppression  of  a  mutiny  then  and  there  existing,  or  of  a  disorder 
which  threatened  speedily  to  ripen  into  mutiny.  If  he  had  reasonable  ground 
so  to  believe,  and  did  so  believe,  then  the  killing  was  not  unlawful.  But  if,  on 
the  other  hand,  the  mutinous  conduct  of  the  soldiers,  if  there  was  any  such,  had 
ceased,  and  it  so  appeared  to  the  prisoner,  or  if  he  could  reasonably  have  sup- 
pressed the  disorder  without  the  resort  to  such  violent  means  as  the  taking  of  the 
life  of  the  deceased,  and  it  would  so  have  appeared  to  a  reasonable  man  under 
like  circumstances,  then  the  killing  was  unlawful.  But  it  must  be  understood 
that  the  law  will  not  require  an  officer  charged  with  the  order  and  discipline  of  a 
camp  or  fort  to  weigh  with  scrupulous  nicety  the  amount  of  force  necessary  to 
suppress  disorder.  The  exercise  of  a  reasonable  discretion  is  all  that  is 
required. 

§  649.  Malice  aforethought  defined. 

If  you  shall  reach  the  conclusion  under  these  instructions  that  the  homicide 
under  consideration  was  lawful,  it  will  be  your  duty  without  further  inquiry 
to  return  a  verdict  of  not  guilty.  If,  however,  you  shall  be  of  opinion  that  the 
killing  was  unlawful,  you  will  then  proceed  to  inquire  whether  it  was  attended 
with  malice  aforethought,  express  or  implied.  **  Malice  aforethought  is  the 
grand  criterion  which  distinguishes  murder  from  other  homicide,  and  it  is  not 
so  properly  spite  or  malevolence  to  the  deceased  in  particular,  as  any  evil  de- 
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sign  in  general;  the  dictate  of  a  wicked,  depraved  and  malignant  heart ;  a 
purpose  to  do  a  wicked  act;  and  it  may  be  either  express  or  implied  in  law. 
Express  malice  is  when  one  with  a  sedate,  deliberate  mind  and  formed  design 
dotli  kill  another,  which  formed  design  is  evidenced  by  external  circumstances 
discovering  that  inward  intention,  as  lying  in  wait,  antecedent  menaces  or 
former  grudges,  and  concerted  schemes  to  do  him  some  bodily  harm.  So  in 
many  cases,  when  no  malice  is  expressed,  the  law  will  imply  it,  as  when  a  man 
wilfully  poisons  another;  in  such  a  deliberate  act  the  law  presumes  malice, 
though  no  particular  enmity  can  be  proved.  And  if  a  man  kills  another  sud- 
denly', without  any,  or  without  a  considerable,  provocation,  the  law  implies 
malice;  for  no  person,  except  of  abandoned  heart,  would  be  guilty  of  such  an 
act  upon  a  slight  or  upon  no  apparent  cause."    4  Black.  Com.,  198. 

"Although  the  malice  in  murder  is  what  is  called  malice  aforethought,  yet 
there  is  no  particular  period  of  time  during  which  it  is  necessary  it  should  have 
existed,  or  the  prisoner  should  have  contemplated  the  homicide.    If,  for  ex- 
ample, the  intent  to  kill  or  do  other  great  bodily  harm  is  executed  the  instant 
it  springs  into  the  mind,  the  offense  is  as  truly  murder  as  if  it  had  dwelt  there 
for  a  long  period."    2  Bishop  on  Crim.  Law,  sec.  677.     If  you  are  satisfied 
that  the  prisoner  at  the  bar  when  he  fired  upon  the  deceased  intended  not  to 
kill  him,  but  only  to  do  him  some  great  bodily  harm,  if  his  act  was  unlawful 
and  was  done  with  malice  aforethought,  as  it  has  been  explained  to  you,  still 
he  is  guilty  of  murder. 
§  650.  One  prosecuted  for  murder  may  he  found  guilty  of  manslaughter, 
A  recent  act  of  congress  declares  that  in  all  criminal  causes  the  defendant 
may  be  found  guilty  of  any  offense,  the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged  in  the  indictment.     Section  9^  Act  of 
Jane  1, 1871  (17  Stat.,  198).    We  instruct  you  that  the  crime  of  manslaughter 
is  included  in  the  crime  of  wilful  murder,  with  which  the  prisoner  is  charged 
in  the  indictment.     So  that  if,  after  a  careful  investigation,  you  should  con- 
clude that  the  prisoner  is  not  guilty  of  wilful  murder,  you  may  still  find  him 
guilty  of  manslaughter. 
§651.  Manslaughter  defined. 

"Manslaughter  is  defined  to  be  the  unlawful  killing  of  another  without 
malice,  express  or  implied,  which  may  be  either  voluntarily  upon  a  sudden 
heat,  or  involuntarily,  but  in  the  commission  of  some  unlawful  act."    4  Black. 
Com.,  191.    If  you  shall  be  of  opinion  that  the  killing  of  the  deceased  was  un- 
lawful, you  must  decide  whether  the  offense  of  the  prisoner  is  murder  or  man- 
slaughter.   It  is  not  claimed  in  this  case  that  the  firing  of  the  prisoner's  musket 
was  done  involuntarily  while  the  prisoner  was  in  the  commission  of  an  unlaw- 
ful act.    So  that  if  the  prisoner  is  guilty  of  manslaughter  at  all,  it  must  be 
because  he  is  guilty  of  a  killing  voluntarily  upon  a  sudden  heat. 
§  652.    Words  will  not  justify  the  use  of  a  deadly  weapon. 
Jfo  words  applied  by  one  man  to  another  will  justify  the  use  of  a  deadly 
weapon,  nor  can  they  be  the  lawful  occasion  of  that  "heat"  which  would  re- 
duce the  act  of  killing  from  murder  to  manslaughter.     If  a  man  returns  pro- 
voking language  by  a  blow  from  an  instrument  calculated  to  produce  death, 
and  death  follows,  the  act  will  be  murder.     State  v,  Merrill,  2  Dev.,  209 ;  1 
Eish.  Cr.  L.,  sees.  872,  873.     If  you  find  the  killing  of  the  deceased  was  un- 
lawful, but  without  malice,  as  we  have  defined  malice,  if  it  was  done  upon 
a  sudden  heat,  not  caused  by  the  words  merely  of  the  deceased,  but  by  an  as- 
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sault,  then  the  prisoner  is  guilty  of  manslaughter  and  not  of  murder,  and  such 
should  be  your  verdict. 

§  653.  Reasonable  doubt  defined. 

Before  you  can  find  the  prisoner  guilty  of  either  murder  or  manslaughter, 
you  must  be  satisfied,  beyond  reasonable  doubt,  that  every  ingredient  necessary 
to  the  offense  has  been  established  by  the  proof.  A  reasonable  doubt  is  not  a 
remote  and  far-fetched  or  fanciful  doubt.  It  must  be  suggested  by  the  evi- 
dence in  the  case,  and  of  such  strength  as  would  influence  a  reasonable  man  in 
the  conduct  of  his  own  affairs.  If  you  are  satisfied  beyond  any  reasonable 
doubt  of  the  guilt  of  the  prisoner  of  either  murder  or  manslaughter,  you  will 
return  a  verdict  of  guilty  accordingly.  If,  on  the  other  hand,  you  are  con- 
vinced of  the  prisoner's  innocence,  or  have  reasonable  doubt  of  his  guilt,  it 
will  be  your  pleasant  duty  to  say.  Not  guilty. 

In  your  retirement;  remember  the  great  magnitude  of  this  case  to  the  pub- 
lic and  the  prisoner;  bring  your  best  ability  to  bear  upon  the  investigation,  and 
acquit  yourselves  of  your  solemn  duty  like  good  and  lawful  men. 

UNITED  STATES  v.  KNOWLES. 
(District  Court,  Northern  District  of  California:  4  Sawyer,  517-523.     1864.) 

Charge  by  Mr.  Justice  Field. 

Statement  of  FAars. —  Gentlemen  of  the  jury:  The  defendant  is  charged 
in  the  indictment  with  the  crime  of  murder  upon  the  high  seas.  The  district 
attorney  does  not,  however,  seek  from  you  a  conviction  of  the  defendant  for 
this  offense.  He  asks  only  a  conviction  for  manslaughter,  and  the  trial  has 
been  conducted  as  if  the  indictment  charged  only  this  lesser  offense.  Indeed, 
the  facts  it  alleges  as  a  foundation  for  the  charge  would  not  warrant  a  convic- 
tion of  any  greater  offense.  It  alleges  that  the  defendant  was,  on  the  1st  day 
of  April,  1864,  captain  of  the  American  ship  Charger,  belonging  to  citizens  of 
the  United  States;  that  the  ship  had  on  board  ten  mariners,  and  among  them 
one  John  P.  Swainson ;  that  the  ship  was  provided  with  three  boats  for  the 
protection  and  safety  of  the  lives  of  the  persons  on  board  in  case  of  accident; 
and  that  it  was  the  duty  of  the  defendant  to  manage  and  control  the  ship  and 
boats  so  as  to  insure  such  protection  and  safety;  that,  on  the  1st  of  April,  1864, 
the  said  Swainson  was  employed  as  seaman  upon  the  royal-yard-arm  of  the 
mainmast  of  the  ship  in  furling  the  royal  sail;  that  whilst  thus  employed  he 
accidentally  fell  into  the  sea;  and  that  the  defendant  wilfully  omitted  to  stop 
the  ship,  or  to  lower  either  of  the  boats,  or  to  make  any  attempt  to  rescue  and 
save  Swainson,  as  was  his  duty  to  do;  that  Swainson  would  have  been  rescued 
and  saved  had  the  defendant  stopped  his  ship  and  lowered  either  of  his  boats, 
and  from  his  negligence  and  omission  in  this  respect  Swainson  was  drowned. 
As  you  will  thus  perceive,  gentlemen,  the  charge  is  that  the  death  of  Swainson 
was  occasioned  by  the  wilful  omission  of  the  defendant  to  stop  the  ship,  lower 
the  boats  and  rescue  him,  or  to  make  any  attempt  for  his  rescue.  In  the  major- 
ity of  cases  where  manslaughter  is  charged  the  death  alleged  has  resulted  from 
direct  violence  on  the  part  of  the  accused.  Here  the  death  is  charged  to  have 
been  occasioned  by  the  wilful  omission  of  the  defendant  to  perform  a  plain 
duty. 

§  654*    When  omission  of  duty  amounts  io  a  felonious  homicide. 

There  may  be  in  the  omission  to  do  a  particular  act  under  some  circumstances, 
as  well  as  in  the  commission  of  an  act,  such  a  degree  of  criminality  as  to  render 
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the  offender  liable  to  indictment  for  manslaughter.  The  law  on  the  subject  is 
this:  that  where  death  is  the  direct  and  immediate  result  of  the  omission  of  a 
party  to  perform  a  plain  duty  imposed  upon  him  by  law  or  contract,  he  is 
guilty  ol  a  felonious  homicide.  There  are  several  particulars  in  this  statement 
of  the  law  to  which  your  attention  is  directed.  In  the  firet  place  the  duty 
omitted  must  be  a  plain  duty,  by  which  I  mean  that  it  must  be  one  that  does 
not  admit  of  any  discussion  as  to  its  obligatory  force;  one  upon  which  different 
minds  must  agree,  or  will  generally  agree.  Where  doubt  exists  as  to  what 
conduct  should  be  pursued  in  a  particular  case,  and  intelligent  men  differ  as  to 
the  proper  action  to  be  had,  the  law  does  not  impute  guilt  to  any  one,  if,  from 
omission  to  adopt  one  course  instead  of  another,  fatal  consequences  follow  to 
others.  The  law  does  not  enter  into  any  consideration  of  the  reasons  govern- 
ing the  conduct  of  men  in  such  cases,  to  determine  whether  they  are  culpable 
or  not. 

In  the  second  place,  the  duty  omitted  must  be  one  which  the  party  is  bound 
to  perform  by  law  or  contract,  and  not  one  the  performance  of  which  depends 
simply  upon  his  humanity,  or  his  sense  of  justice  or  propriety.  In  the  absence 
of  such  obligations,  it  is  undoubtedly  the  moral  duty  of  every  person  to  extend 
to  others  assistance  when  in  danger;  to  throw,  for  instance,  a  plank  or  rope  to 
a  drowning  man,  or  make  other  efforts  for  his  rescue,  and  if  such  efforts  should 
be  omitted  by  any  one  when  they  could  be  made  without  imperiling  his  own 
life,  he  would,  by  his  conduct,  draw  upon  himself  the  just  censure  and  reproach 
of  good  men;  but  this  is  the  only  punishment  to  which  he  would  be  subjected 
by  society. 

In  the  third  place,  the  death  which  follows  the  duty  omitted  must  be  the 
immediate  and  direct  consequence  of  the  omission.     There  are  many  cases  in 
the  reports  in  which  this  doctrine  of  liability  for  negligence  resulting  in  death 
is  asserted.     In  one  case  a  defendant  had  been  employed  to  give  signals  to  rail- 
way trains  of  obstructions  on  the  road.     Having  on  one  occasion  neglected  to 
give  the  proper  signal  of  an  obstruction,  a  collision  followed,  causing  the  death 
of  a  passenger.     The  negligence  was  held  to  be  criminal,  and  the  defendant 
was  convicted  of  manslaughter.     Regina  v.  Pargeter,  3  Cox  C.  C,  191.     In 
another  case,  the  defendant  was  employed  as  the  ground  bailiflf  of  a  mine,  and 
as  such  it  was  his  duty  to  cause  the  mine  to  be  ventilated,  by  directing  air- 
headings  to  be  placed  where  necessary.     By  his  omission  to  do  this  in  a  par- 
ticular place,  the  damp  in  the  mine  exploded,  and  several  persons  were  killed. 
The  defendant  was  indicted  for  manslaughter,  and  the  court  instructed  the 
jury  that  if  they  were  satisfied  that  it  was  the  ordinary  and  plain  duty  of  the 
prisoner  to  cause  the  air-heading  to  be  made  in  the  mine,  and  that  a  person 
using  reasonable  diligence  would  have  had  it  done,  and  that  by  the  omission  the 
ileath  of  the  deceased  occurred,  they  should  find  the  prisoner  guilty.     Regina 
'0.  Karmes,  2  Carr.  &  K.,  368.     In  these  cases,  you  will  perceive  that  the  omis- 
sion which  resulted  fatally  was  of  a  plain  personal  duty,  and  that  the  accident 
was  the  immediate  and  direct  consequence  of  the  omission. 
§  656.  Duty  of  the  captain  of  a  ship  when  a  man  falls  overhoarrl. 
Now  in  the  case  of  a  person  falling  overboard  from  a  ship  at  sja,  whi'ther 
passenger  or  seaman,  when  he  is  not  killed  by  the  fall,  there  is  no  question  as 
to  the  duty  of  the  commander.     He  is  bound,  both  by  law  and  by  contract,  to 
do  everything  consistent  with  the  safety  of  the  ship  and  of  the  passengers  and 
crew,  necessary  to  rescue  the  person  overboard,  and  for  that  purpose  to  stop  the 
vessel,  lower  the  boats,  and  throw  to  him  such  buoys  or  other  articles  which 
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can  be  readily  obtained,  that  may  serve  to  support  liina  in  the  water  until  he  is 
reached  by  the  boats  and  saved,  No  matter  what  delay  in  the  voyage  may  be 
occasioned,  or  what  expense  to  the  owners  may  be  incurred,  nothing  will  excuse 
the  commander  fo»  any  omission  to  take  these  steps  to  save  the  person  over- 
board, provided  they  can  be  taken  with  a  due  regard  to  the  safety  of  the  ship 
and  others  remaining  on  board.  Subject  to  this  condition,  every  person  at  sea, 
whether  passenger  or  seaman,  has  a  right  to  all  reasonable  efforts  of  the  com- 
mander of  the  vessel  for  his  rescue,  in  case  he  should  by  accident  fall  or  be 
thrown  overboard.  Any  neglect  to  make  such  efforts  would  be  criminal,  and 
if  followed  by  the  loss  of  the  person  overboard,  when  by  them  he  might  have 
been  saved,  the  commander  would  be  guilty  of  manslaughter,  and  might  be 
indicted  and  punished  for  that  offense.  In  the  present  case  it  is  not  pretended 
that  any  efforts  were  made  by  the  defendant  to  save  Swainson,  nor  is  the  law 
as  to  the  duty  of  the  commander,  and  his  liability  for  omitting  to  perform  it 
under  the  conditions  stated,  controverted  by  counsel.  The  positions  taken  in 
the  defense  of  the  accused  are:  1.  That  Swainson  was  killed  by  bis  fall  from 
the  yard ;  2.  That  if  not  killed,  it  would  have  been  impossible  to  save  him  in  the 
existing  condition  of  the  sea  and  weather;  3.  That  to  have  attempted  to 
save  him  woiild  have  endangered  the  safely  of  the  ship  and  the  lives  of  the 
crew.  If  in  your  judgment  either  of  these  positions  is  sustained  by  the  evi- 
dence, the  defendant  is  entitled  to  an  acquittal.  * 

§  666.   What  is  a  reasonable  doubt 

The  killing  of  Swainson  from  his  fall  is  alleged  from  the  distance  he  must 
have  fallen,  and  the  absence  of  any  appearance  of  subsequent  motion  on  his 
part  in  the  water.  The  distance  was  one  hundred  and  ten  feet,  as  stated  by- 
one  of  the  witnesses  from  actual  measurement.  Another  witness  says  that 
Swainson  struck  the  water  on  his  back  or  front;  a  third  witness  states  that  the 
feet  of  Swainson  struck  the  water  first,  but  that  the  position  of  the  body  was 
somewhat  inclined.  From  the  noise  made  in  falling,  the  mate  was  of  the  opin- 
ion that  Swainson  struck  the  channels  on  the  side  of  the  vessel  in  his  fall.  You 
can  judge  of  the  probabilities  of  the  man  being  alive  after  a  fall  of  this  kind. 
If  you  believe  from  the  evidence  that  he  was  killed  by  the  fall,  that  is  an  end 
of  this  case,  and  you  need  not  pursue  your  inquiries  further.  But  more,  if  you 
have  any  reasonable  doubt,  by  which  I  mean  a  doubt  founded  upon  a  consider- 
ation of  all  the  circumstances  and  evidence,  and  not  a  doubt  resting  upon  mere 
conjecture  or  speculation,  whether  he  was  killed  by  the  fall,  you  need  not-  go 
further. 

§  657.  The  presumption  of  law  as  to  human  life.  Burden  of  proof  to  create 
a  rensonahle  doubt. 

The  prosecution  proceeds  upon  the  ground  that  he  was  not  thus  killed,  the 
district  attorney  relying  upon  the  general  presumption  of  the  law  that  a  man 
known  to  be  alive  at  a  particular  time  continues  alive  until  his  death  is  proved, 
or  some  event  is  shown  to  have  happened  to  him  which  usually,  in  the  experi- 
ence of  men,  proves  fatal.  The  fall  of  a  person  into  the  sea  from  a  height  of 
one  hundred  and  ten  feet  is  not  an  event  which  is  necessarily  fatal.  Nor  can 
it  be  said  that  in  the  experience  of  men  it  is  usuall}^  so.  Its  effect  depends 
very  much,  if  not  entirely,  upon  the  manner  in  which  the  party  falling  strikes 
the  water,  and  the  existence  of  obstacles  breaking  the  force  of  the  fall.  The 
fact,  therefore,  that  the  fall  of  Swainson  appears  in  the  evidence  presented  by 
the  prosecution  does  not  change  the  presumption  of  the  law  which  I  have 
mentioned.    The  burden  still  remains  upon  the  defendant  of  showing  that  the 
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fall  was  fatal,  or  of  sbowing  such  attending  circumstances  as  to  create  a  rea- 
sonable doubt  whether  such  was  not  the  fact.  Tou  will  not  take  the  fall  itself 
as  conclusive  on  this  point,  but  will  consider  it  in  connection  with  the  evi- 
dence of  the  manner  in  which  the  party  fell,  and  particularly  of  the  manner  in 
which  he  struck  the  water  in  falling. 

If  you  are  satisfied  that  the  fall  was  not  irara^Jiately  fatal,  the  next  inquiry 
will  be  whether  Swainson  could  have  been  saved  by  any  reasonable  efforts  of 
the  captain,  in  the  then  condition  of  the  sea  and  weather.  That  the  wind  was 
high  there  can  be  no  doubt.  The  vessel  was  going,  at  the  time,  at  the  rate  of 
twelve  knots  an  hour;  it  had  averaged,  for  several  hours,  ten  knots  an  hour. 
A  wind  capable  of  propelling  a  vessel  at  that  speed  would,  in  a  few  hours,  cre- 
ate a  strong  sea.  To  stop  the  ship,  change  its  course,  go  back  to  the  position 
where  the  seaman  fell  overheard,  and  lower  the  boats,  would  have  required  a 
good  deal  of  time,  according  to  the  testimony  of  several  witnesses.  In  the 
meanwhile,  the  man  overboard  must  have  drifted  a  good  way  from  the  spot 
where  he  fell.  To  these  considerations,  you  will  add  the  probable  shock  and 
consequent  exhaustion  which  Swainson  must  have  experienced  from  the  fall, 
even  supposing  that  he  was  not  immediately  killed. 

It  is  not  sufficient  for  you  to  believe  that  possibly  he  might  have  been  saved. 
To  find  the  defendant  guilty,  you  must  come  to  the  conclusion  that  he  would, 
beyond  a  reasonable  doubt,  have  been  saved  if  proper  efforts  to  save  him  had 
been  seasonably  made,  and  that  his  death  was  the  consequence  of  the  ilefend- 
ant's  negligence  in  this  respect.  Besides  the  condition  of  the  weather  and  sea, 
you  must  also  take  into  consideration  the  character  of  the  boats  attached  to  the 
ship.  According  to  the  testimony  of  the  mate,  they  were  small  and  unfit  for  a 
rough  sea. 

§  658.  If  there  is  douht  as  to  the  conduct  of  a  person  charged  with  crimej  evi- 
dence of  his  good  character  is  entitled  to  consideration.  • 

During  the  trial  much  evidence  was  offered  as  to  the  character  of  the  defend- 
ant as  a  skilful  and  able  officer,  and  as  a  humane  man.  The  act  charged  is 
one  of  gross  inhumanity ;  it  is  that  of  allowing  a  sailor  falling  overboard^ 
whilst  at  work  upon  the  ship,  to  perish,  without  an  effort  to  save  him,  when  by 
proper  efforts,  promptly  made,  he  could  have  been  saved.  If  there  be  any 
doubt  as  to  the  conduct  of  the  defendant,  his  past  life  and  character  should 
have  some  consideration  with  you. 

With  these  views,  I  leave  the  case  with  you.  '  It  is  one  of  much  interest,  but 
I  do  not  think  that,  under  the  instructions  given,  you  will  have  any  difficulty 
in  arriving  at  a  just  conclusion.     (Verdict,  not  guilty.) 

UNITED  STATES  r.  FARNHAM. 
(Circuit  Court  for  New  York:  3  Blatchford,  52S-541.     185^) 

Charge  by  Betts,  J. 

Statement  of  Facts. —  The  indictment  in  this  case  is  founded  on  the  twelfth 
section  of  the  act  of  July  7, 1S3S,  which  is  in  these  words:  "  And  be  it  further 
enacted,  that  every  captain,  engineer,  pilot  or  other  person  employed  on  board 
of  any  steamboat  or  vessel,  propelled  in  whole  or  in  part  by  steam,  by  wiiose 
misconduct,  negligence  or  inattention  to  his  or  their  respective  duties,  the  life 
or  lives  of  any  person  or  persons  on  board  said  vessel  nia\^  be  destroyed,  bhall 
be  deemed  guilty  of  manslaughter,  and,  upon  conviction  thereof,  before  any 
circuit  court  in  the  United  States,  shall  be  sentenced  to  confinement  at  hard 
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labor  for  a  period   of  not  more  than  ten  years."    The  seventh  section  of  the 
act  is  to  be  taken  in  connection  with  the  twelfth,  as  indicating  the  particular 
act  of  negligence  on  which  the  indictment  is  based.     That  section  is  as  follows: 
"  And  be  it  further  enacted:  That  whenever  the  master  of  any  boat  or  ve^i, 
or  the  person  or  persons  charged  with  navigating  said  boat  or  vessel,  which  is 
propelled  in  whole  or  in  part  bv  steam,  shall  stop  the  motion  or  headway  ot 
said  boat  or  vessel,  or  when  said  boat  or  vessel  shall  be  stopped  for  the  purpose 
of  discharging  or  taking  in  cargo,  fuel  or  passengers,  he  or  they  shall  open  tbe 
safety-valve,  so  as  to  keep  the  steam  down  in  said  boiler  as  near  as  practicable 
to  what  it  is  when  the  said  boat  or  vessel  is  under  headway,  under  the  penalty 
of  $200  for  each  and  every  offense." 

§  659.    W/uU  mvst  he  pmvrd  to  convict  a  captain  of  a  steamloat  of  man- 
slaughter  under  section  12  (f  the  act  of  Jxihj  7,  1S3S. 

The  indictment  charges  on  the  master  of  the  Eeindeer  the  crime  of  man- 
slaughter, because  by  his  misconduct,  negligence  or  inattention  at  the  time  an^ 
place  alleged,  the  lives  of  many  persons  on  board  were  destroyed.     Ihe  ques- 
tion at  issue  on  the  indictment  is,  whether  the  government  has,  by  legal  and 
sufficient  proof,  convicted  the  defendant  of  the  crime  of  manslaughter,     ine 
law  does  not  require  the  public  prosecutor  to  prove  wilful  mismanagement  or 
malconduct  by  the  accused.     The  inquiry  is  not  whether  he  was  guilty  or  m- 
tentional  negligence  or  inattention,  but  only  whether  he  did  what  is  forbidden 
by  the  law,  and  whether  the  explosion  and  destruction  of  life  charged  m  the 
indictment  arose  from  either  of  those  causes.     To  resolve  that  question,  you 
must  have  a  clear  and  accurate  understanding  of  the  meaning  of  the  terms 
used  by  congress  in  the  law.     By  misconduct,  negligence  or  inattention  in  the 
management  of  steamboats,  mentioned  in  the  statute,  is  undoubtedly  meant 
the  omission  or  commission  of  any  act  which  may  naturally  lead  to  the  conse- 
quences made  criminal;  and  it  is  no  matter  what  may  be  the  degree  of  mis- 
conduct, whether  it  be  slight   or  gross,   if  the  proof  satisfies  you  that  the 
explosion  of  the  boiler  was  the  necessary  or  most  probable  result  of  it. 

§  660.  The  captain  of  a  steamboat  is  responsible  for  the  proper  performance 
of  their  duties  by  the  pilots  engineer^  etc. 

In  order  to  possess  a  satisfactory  apprehension  of  the  language  of  the  act,  it 
is  important  to  understand  what  are  the  duties  of  the  captain  of  a  steamboat  — 
what  responsibility  he  incurs  personall}^  —  when  his  duty  is  merged  in  the  du- 
ties of  the  other  officers  —  and  when  the  responsibilities  of  the  other  officers  are 
independent  of  his.     Was  it  the  duty  of  the  master  to  see  to  the  state  of  the 
boiler,  or  that  proper  precautions  were  taken  to  relieve  it  from  the  pressure  of 
steam  when  the  boat  was  running  or  had  stopped,  or  did  that  duty  belong  ex- 
clusively to  the  engineer?    The  practice  and  opinions  of  experienced  officers 
and  engineers  on  the  subject  have  been  testified  to.     It  appears  that  a  practice 
has  grown  up  and  become  very  common  to  allot  to  the  different  officers  sepa- 
rate and  independent  trusts  and  commands;  and  it  is  a  general  notion  that  it 
belongs  to  the  pilot  to  navigate  the  vessel  independently  of  the  captain,  and 
that  the  engineer  is,  in  his  special  department,  not  subordinate  to  the  captain 
in  the  performance  of  his  duties.     If  that  were  the  true  construction  of  the 
law,  the  captain  would  stand  discharged  of  responsibility  for  all  acts  of  the 
engineer  appertaining  to  his  particular  department.     There  is  no  foundation  in 
law  for  such  distinction  and  restriction  in  the  duties  of  officers  of  steamboats. 
They  are  the  same  in  law  as  those  of  the  officers  of  other  vessels.     The  master 
is  commander-in-chief.     The  law  intrusts   him  with  the  control  of  the  vessel 
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and  of  every  department  of  service  on  board;  and  the  engineer  has  no  moi,3 
right  to  refuse  obedience  to  his  orders  than  has  the  mate.  The  captain  is 
charged  with  responsibility  for  the  right  performance  of  all  duties  which  ap- 
pertain to  the  command  and  management  of  the  propelling  power  of  the  vessel. 
If  thore  be  misconduct  or  neglect  in  the  engineer's  department  the  captain  is, 
by  the  maritime  law,  responsible  civilly,  and,  by  this  statute,  criminally,  for 
the  consequences.  But  if  he  procures  competent  persons,  and  gives  them  in- 
junctions to  perform  the  duties,  the  law  will  not  impute  guilt  to  him.  if  they, 
without  his  knowledge,  neglect  the  duties  assigned  to  them. 

Although  the  captain  may  not  select  or  engage  the  engineer,  and  the  owners, 
as  the}'  have  a  right  to  do,  employ  him  and  fix  the  amount  of  his  compensa- 
tion, yet  that  circumstance  in  no  way  withdraws  from  the  captain  the  rightful 
control  over  him  in  every  particular  of  his  service  on  board,  unless  his  author- 
ity is  expressly  made  independent  of  the  captain.  This  must  manifestly  be  so, 
or  there  could  be  no  unity  of  command  or  action  in  working  the  vessel.  The 
notion  expressed  by  some  of  the  witnesses,  that  an  engineer  holds  his  place  in- 
dependently of  the  authority  of  the  master,  and  that  the  latter  has  no  power 
to  restrain  him,  even  if  he  is  crowding  the  machinery  with  a  head  of  steam 
beyond  what  the  master  deems  to  be  safe  or  prudent,  has  no  foundation  in  law. 
The  master  has  supreme  command  in  all  respects  in  directing  the  navigation  of 
the  boat,  including  control  over  the  head  of  steam  to  be  used.  lie  is  responsi- 
ble for  every  misuse  or  neglect  of  that  authority,  and  is,  by  the  law  in  ques- 
tion, made  a  wrong-doer,  answerable  criminally  on  indictment,  if  he  omits  to 
interpose  and  suppress  the  danger.  lie  is  bound  to  see  that  all  persons  under 
his  command  do  their  duty  properly;  and  this  statute  especially  compels  him, 
at  his  personal  peril,  to  be  actively  awake  to  the  safety  of  his  passengers.  It 
makes  no  diflFerence  in  his  favor  if  the  engineer  be  the  more  skilled  and  com- 
petent man  in  respect  to  the  management  of  steam.  The  supremacy  of  author- 
ity is  with  the  master  on  general  principles;  and,  in  respect  to  specific  duties 
imposed  on  him  by  law,  he  is  responsible  that  proper  measures  be  taken  for 
their  performance. 

§  661 .  Thei'e  is  no  difference  between  the  reaponaihility  of  a  captain  of  a  steamer 
navigating  inland  waters  and  those  of  the  like  officers  on  sea-going  steamers. 

There  is  no  distinction,  in  law  or  raaritiifie  usage,  between  the  relative  duties 
and  responsibilities  of  different  oflicers  who  serve  on  vessels  propelled  by 
steam,  whether  such  vessels  navigate  inland  waters  exclusively  or  are  sea-going 
vessels.  The  pilot  cannot,  at  his  discretion,  take  a  course  differing  from  that 
directed  by  the  master.  Nor  can  the  engineer  raise  the  steam  to  or  keep  it  at 
a  gauge  beyond  what  is  prescribed  by  the  master,  whatever  may  be  the  desire 
or  judgment  of  the  pilot  or  engineer  in  those  respects.  It  belonging  to  the 
master,  of  right,  to  dictate  to  his  subordinate  oflicers,  it  will  be  presumed  that 
what  is  done  by  them,  under  his  observation,  is  so  done  by  his  direction  or 
assent,  unless  he  proves  his  ignorance  or  that  his  directions  have  been  disre- 
garded. 

§  663*  It  is  the  duty  of  the  captain  of  a  steamer  to  see  that  the  safety-valve  is 
raised  when  the  hoat  stops. 

The  great  question  in  this  case  is,  whether  the  omission  to  raise  the  safety- 
valve  when  the  vessel  stopped  at  the  dock  at  Bristol  was  an  act  of  misconduct, 
inattention  or  negligence  in  the  captain,  within  the  meaning  of  the  twelfth 
section  of  the  statute.  This  question  arises  on  the  seventh  section  of  the  same 
statute,  wiiich  I  have  already  read  to  you.     The  statute  does  not  charge  the 
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engineer  with  the  duty  of  raising  the  safety-valve,  but  it  is  inipjralivj  in  re- 
Bpect  to  the  master,  and  imposes  the  duty  on  him  to  see  that  the  safety-valve  is 
raised  when  the  boat  stops.  The  omission  to  do  so  thus  becomes,  in  respect  to 
him,  a  direct  violation  of  the  law,  and  has  an  important  bearing  upon  the 
meaning  and  application  of  the  twelfth  section. 

§  663.  It  is  imperatively  required  that  the  safety-valve  shall  he  raised  when  the 
boat  stops.     No  other  mode  of  lowering  the  pressure  of  steam  will  do. 

It  is  not  a  correct  interpretation  of  the  law  to  understand  it  as  requiring  the 
safety-valve  to  be  raised  only  in  the  contingency  that  the  boiler  has  acquired, 
while  stopped,  a  higher  pressure  of  steam  than  was  upon  it  when  the  boat  was 
under  headway;  for  that  would  permit  the  captain,  without  regard  to  danger, 
to  keep  the  head  of  steam,  during  stoppage,  the  same  as  it  was  before  coming 
to  the  dock.  This  would  be,  manifestly,  in  violation  of  the  whole  policy  of  the 
enactments,  because  a  boat  might  thus  be  running  under  any  head  of  steam, 
no  matter  how  extreme  and  perilous,  and  yet  the  steam  might  bo  maintained 
at  the  same  height  while  at  the  dock.  The  law  was  framed  to  promote  the 
safety  of  the  vessel  and  of  the  property  and  passengers  on  board.  The  whole 
purpose  aimed  at  would  be  frustrated  if  the  boat  could  be  allowed  to  retain, 
when  stopped,  any  pressure  of  steam  she  could  generate  whilst  in  motion.  The 
object  of  the  law  was  to  secure  a  low  state  of  steam,  at  all  events,  when  the 
boat  stopped;  and,  to  effect  this,  the  safety-valve  is  required  to  be  opened,  so 
as  to  keep  the  steam  down,  at  all  events,  to  whjit  it  was  when  the  vessel  was 
under  headway.  This  presupposes  that  she  is  running  with  no  more  steam 
than*  is  safe  and  prudent  in  the  condition  of  her  boiler.  It  would  be  in  itself 
an  act  of  misconduct  to  keep  at  any  time  a  gauge  of  steam  on  the  boiler  be- 
yond its  fair  capacity  to  bear;  and,  in  addition  to  that  plain  obligation  implied 
in  the  provisions  of  the  twelth  section,  congress  superadded,  in  the  seventh  sec- 
tion, the  express  duty  of  raising  the  safety-valve  on  stopping  the  boat. 

The  course  of  the  defense  would  seem  to  imply  that  the  accused  was  justi- 
fied in  carrying  any  amount  of  steam  within  the  range  of  fifty  pounds  to  the 
square  inch,  which  the  certificate  of  the  inspectors  suggests  the  boiler  would 
bear.  But  the  inspectors  have  no  authority,  under  the  act,  to  dictate  what 
amount  of  steam,  whether  forty  or  fifty  pounds,  more  or  less,  may  be  used,  or 
to  compel  steamboat  owners  or  masters  to  follow  their  advice  in  that  respect. 
It  was  wise  and  prudent  in  them  to  counsel  parties  on  that  subject.  But  this 
was  only  advisory  and  cautionary.  They  had  no  power  to  compel  obedience. 
Nor  was  their  opinion  backed  by  facts  which  could  give  to  it  any  special  im- 
portance with  the  engineer  or  master.  They  had  no  authority  to  test  the  suffi- 
ciency of  the  boiler  by  steam  or  hydraulic  pressure  to  ascertain  whether  it 
could  bear  fifty  pounds  or  ten  pounds  pressure  to  the  inch.  Moreover,  these 
inspections  are  only  periodical,  and  are  required  to  be  made  at  six  months  in- 
tervals. In  this  instance  the  period  for  re-inspection  had  nearly  come  around, 
and  that  should  have  been  a  further  caution  to  the  officers  of  the  Reindeer  to 
be  vigilant  and  prudent,  and  not  to  rely  upon  the  opinions  of  inspectors,  given 
months  previously,  as  to  the  present  safety  and  sufficiency  of  the  boiler. 

The  testimony  also  affords  reason  to  believe  that,  during  the  time  since  the 
last  inspection,  the  boat  had  been  running  in  active  competition  with  others, 
which  would  have  tended  to  overstrain  and  weaken  the  boiler,  and  to  render 
less  and  less  reliable  and  trustworthy  the  opinion  of  the  inspectors  upon  its 
former  condition  and  strength.  •  This  condition  of  things  is  necessarily  incident, 
in  a  greater  or  less  degree,  to  all  boats  in  use;  and,  therefore,  it  is  not  to  be 
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implied  that  congress  intended  to  take  the  height  of  steam  put  upon  a  boiler 
^whilst  a  boat  is  running  as  the  measure  of  what  may  be  retained  when  she  is 
stopped.  It  would  be  to  abrogate  the  beneficial  object  of  this  feature  of  the 
law,  so  to  construe  it.  The  whole  scope  of  the  enactment  shows  that  congress 
intended  that  steam  vessels  should  be,  at  all  times,  restrained  to  the  use  of  no 
more  steam  than  is  compatible  with  entire  safety;  and  the  particular  provision 
in  question  aims  to  fulfil  that  general  intention,  by  guarding  against  an  ac- 
cumulation of  steam  when  the  vessel  is  at  rest.  Masters  and  engineers  would 
be  responsible,  under  the  common  and  local  law,  for  putting  on  an  unsafe 
amount  of  steam  in  running  boats.  And  congress,  without  giving  further 
sanction  to  that  law,  by  inflicting  a  fine  or  punishment,  under  the  United  States 
authority,  for  its  violation,  has  applied  its  positive  enactments,  in  this  particular, 
by  an  absolute  injunction  that  the  safety-valve  shall  be  raised  whenever  the 
vessel  is  stopped.  It  is,  hoped  that  the  provisions  of  the  new  law,  which  goes 
into  effect  in  a  few  days  (Act  of  August  30,  1S52,  IOCS.  Stat,  at  Large,  61), 
will  prove  more  efficacious,  both  in  ascertaining  the  actual  strength  of  boilers, 
and  in  compelling  a  prudent  use  of  them  when  the  boat  is  in  motion,  than  has 
been  secured  under  the  existing  law;  but  its  regulations  have  no  application  to 
this  case. 

The  special  question  for  the  jury  to  consider  and  determine  is,  whether  the 
vessel  was  under  a  prudent  and  safe  head  of  steam  at  the  time  she  was  stopped 
at  the  landing,  and  whether  the  boiler  had  a  sufficient  supply  of  water;  and 
next,  whether  the  omission  to  open  the  safety-valve  at  that  time  was  the  cause 
of  the  explosion. 

A  ground  of  defense  taken  on  this  branch  of  the  case  is,  that  the  safety-valve 
is  required  to  be  raised  only  as  a  means  for  lowering  the  steam  in  the  boiler, 
and  that  the  method  pointed  out  in  the  act  need  not  be  adopted,  if  other 
and  better  means  are  employed  for  effecting  the  same  end.  In  this  view,  it  is 
oontended  that  the  accused  has  clearly  proved,  from  universal  practice  and  the 
judgment  of  skilful  and  experienced  men,  that,  when  coal  is  used  for  fuel, 
the  steam  in  the  boiler  is  more  speedily  and  certainly  reduced  and  made  safe, 
by  opening  the  furnace  and  flue-doors,  than  by  raising  the  safety-valve.  I  do 
not,  however,  interpret  the  statute  as  leaving  it  optional  with  the  master  to 
adopt  the  course  prescribed  by  the  statute,  or  to  substitute  another.  I  think 
the  statute  is  peremptory,  and  that  the  master  has  no  right  to  deviate  from  its 
particular  requirement.  The  plain  language  of  tho  act  must  govern,  and  the 
master  is  bound  to  obey  it.  Congress  has  the  like  power  to  dictate  in  this  par- 
ticular as  in  that  of  the  enrollment  or  inspection  of  steam  vessels  before  they 
are  allowed  to  run,  and,  in  either  case,  to  subject  owners  and  masters  to  penal- 
ties for  disobeying  the  prohibition. 

The  propriety  of  this  enactment,  or  its  fitness  to  secure  the  end  proposed,  or 
its  inutility  or  inferiority  to  other  raethorls,  could  not  be  determined  with  cer- 
tainty by  the  opinions  or  theories  of  exjjcrts,  if  it  were  left  an  open  question. 
This  has  been  clearly  evinced  by  the  evidence  on  this  trial.  The  statute  is  de- 
signed to  obviate  all  obscurity  or  speculations  on  this  point,  and  to  supply  a 
plain  and  determinate  rule  of  action  for  the  avoidance  of  a  special  hazard  and 
peril,  and,  what  is  equally  important,  to  insure  implicit  obedience  to  its  regula- 
tions. Engineers,  like  other  professional  men,  naturally  incline  to  give  slight 
heed  to  legislative  directions  which  stand  in  conflict  with  their  own  opinions 
and  practices.  But  it  cannot  be  necessary  to  say  more  on  this  head,  than  that 
theories  and  speculations  can  have  no  place  here.     Congress  has  the  power  to 
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give  the  rule,  and  we  must  accept  the  national  will,  as  expressed  in  the  law,  as 
fixing  the  method  which  must  be  observed  and  adhered  to,  without  regard  to 
its  abstract  reasonableness  or  usefulness.  Besides,  it  is  far  from  being  made 
clear,  upon  the  evidence,  that  the  usage  of  opening  the  doors  of  the  furnaces 
relieves  the  boiler  sufficiently,  or  that  the  idea  is  an  erroneous  one  which  in- 
duced congress  to  require  the  safety-valve  to  be  always  opened  for  the  dischargo 
of  steam  when  the  boat  is  stopped.  After  an  experience  of  twelve  or  thirteen 
years,  congress  appears  to  adhere  to  tlie  same  opinion;  and,  in  a  few  days,  a 
law  will  go  into  operation  compelling  steamboats  to  have,  not  only  one  but 
three  safety-valves  ready  for  use,  one  of  which  must  be  self-acting  and  out  of 
the  control  of  the  captain  or  engineer,  so  that  it  shall  open  at  a  particular  point 
of  steam,  no  matter  what  other  means  are  in  use  to  keep  the  steam  below  that 
point.  Xor  do  I  think  that  the  engineers  express  themselves  decidedly  of 
opinion  that  opening  the  doors  of  the  furnaces  and  flues  can  always  be  relied 
upon  as  sufficient,  nor  but  that,  under  many  circumstances,  it  will  be  necessary 
to  open  the  safety-valve  also,  especially  if  there  be  a  deficiency  of  water  in  the 
boiler. 

It  seems  to  the  court  plain  that  the  object  congress  had  in  view,  in  the  pro- 
vision, was  to  compel  the  master  to  have  the  safety-valve  opened  when  the 
boat  stops,  without  regard  to  other  measures  which  may  be  employed  to  pre- 
vent an  explosion.  If  experience  has  demonstrated  the  law  to  be  useless  or 
improvident, and  that  additional  danger  is  incurred  by  raising  the  safety-valve, 
the  legislature  should  have  been  appealed  to  for  a  repeal  or  modification  of  the 
law,  so  that  masters  need  not  be  compelled  to  use  means  calculated  to  increase 
danger  instead  of  warding  it  off.  The  legislative  will  must  govern;  and  that 
declared  by  this  law  must  be  obeyed  until  a  different  one  is  substituted  by 
congress.  But,  if  we  may  judge  by  the  late  enactment  on  the  subject,  there 
has  been  no  change  of  legislative  opinion.  It  is  no  matter  what  may  be  the 
inconvenience  or  expense  to  the  owners,  or  what  delay  it  may  cause  in  the 
progress  of  the  boat.  It  is  your  duty,  equally  with  that  of  the  court,  to  hold 
captains  of  steamboats  to  a  strict  obedience  to  the  direction  of  the  legislature, 
and  to  regard  an  intentional  deviation  from  it  as  a  fault.  A7hether  such  neg- 
lect or  misconduct  be  of  a  criminal  character  will  bo  more  particularly  con- 
sidered hereafter.  The  excuse  set  up  for  the  master,  in  this  instance,  that  he 
was  occupied  with  other  duties  of  his  command,  cannot  avail  as  a  defense,  be- 
cause it  was  in  no  way  necessary  that  he  should  be  personally  at  the  engine 
and  raise  the  valve  with  his  own  hand.  He  would  stand  acquitted  of  blame  if 
he  had  laid  express  commands  on  the  engineer  and  his  assistants  to  see  that  it 
was  done  at  every  stoppage.  lie  is  not  permitted  to  leave  this  duty  to  the 
judgment  and  discretion  of  the  engineer,  even  if  satisfied  the  latter  has  more 
skill  and  experience  than  himself. 

§  664.  The  omission  of  the  captain  of  a  steamboat  to  give  orders  that  the  safety- 
valve  shall  be  raised  when  the  boat  stops  is  legal  evidence  that  will  suppo?*t  an 
indictment  against  him  under  section  12  of  the  act  of  July  7, 1838. 

The  crime  created  by  the  statute  does  not  rest  upon  any  wrong  intention  of 
the  officer  who  is  subjected  to  indictment.  As  regards  the  defendant  in  this 
case,  he  is  not  accused  of  any  wilful  misconduct,  or  of  any  design  to  injure  the 
vessel  or  any  person  on  board,  or  to  put  either  in  danger.  The  indictment  is 
not  placed  upon  that  ground.  You  will  examine  the  evidence,  and  see  whether 
you  can  fairly  imply  from  it  that  the  captain  had  given  proper  orders  for  the 
safety-valve  to  be  raised  when  the   boat  was  stopped;  and,  if  not,  you  must 
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regard  his  omission  to  take  that  precaution  as  legal  evidence  of  misconduct, 
negligence  and  inattention,  tending  to  support  the  indictment.     In  order  to 
convict  him,  the  district  attorney  must  prove  some  act  of  negligence  or  omis- 
sion.    It  must  be  shown  that  the  accused  omitted  to  do  something  which  it  was 
incumbent  upon  him  to  do  in  fulfilhnent  of  his  duty,  or  that  he  did  something 
in  violation  of  his  duty.     The  mere  circumstance  of  the  valve's  not   having 
been   raised  is  not  to   be  taken  by  itself  as  full  proof  of  the  crime  charged 
against  the  captain.     The  essential  question  is,  not  whether  the  evidence  shows 
that  the  captain  was  negligent  of  his  duty,  but  whether  the  explosion  was 
caused  by  the  particular  negligence  proved;  that  is,  whether  the  proof  satisfies 
your  judgment  that  the  omission  to  raise  the  valve  was  the  proximate  cause  of 
the  explosion  and  of  the  death  of  the  persons  destroyed.     And,  in  examining 
this  point,  it  is  important  to  ascertain  what  was  the  actuil  state  of  tlie  boiler. 
If  it  was  insufficient,  from  some  inherent  defect,  at  the  lime  it  was  inspected,  or 
had  afterwards  become  so  from  ordinary  use,  and  there  was  nothing  discernible, 
by  reasonable  attention  and  diligence,  to  indicate  any  defect,  and  if,  further- 
more, it  appears  that  such  occult  defect  was  the  cause  of  the  exjolosion,  then 
the  defendant  cannot  be  made  responsible  criminally  for  consequences  arising 
out  of  that  condition  of  things.     It  is  necessary  that  this  branch  of  the  case 
be  carefully  considered,  and  if  it  appears  upon  the  evidence  that  the  boiler  must 
most  probably  have  exploded  under  a  cautious  use  of  steam,  and  that  it  was 
intrinsically  unsafe  under  such  circumstances,  the  omission  to  raise  the  valve  on 
stopping  the  boat  should  not   be  regarded  as  adequate  evidence  that  such 
omission  caused  the  explosion,  and  the  accused  ought  to  be  acquitted  of  the 
crime  charged  upon  him  by  the  indictment. 

It  is  incumbent  upon  the  jury  to  weigh  considerately  the  proofs  bearing 
upon  this  point,  and  to  be  satisfied  there  was  no  more  than  a  reasonable 
head  of  steam  upon  the  boiler  at  the  time  of  the  explosion ;  because  latent 
defects  in  that  will  afford  the  master  no  protection,  if  he  allowed  an  improvi- 
dent and  unsafe  pressure  of  steam  to  be  then  generated.  The  accused  is  called 
on  to  answer  for  his  negligence  or  misconduct  in  allowing  the  boiler  to  be 
under  a  dangerous  gauge  and  pressure  of  steam,  but  not  for  an  explosion  aris- 
ing from  other  causes.  The  only  direct  proof  of  any  act  of  misconduct,  negli- 
gence or  inattention  by  the  defendant  is  his  omission  to  have  the  safety-valve 
raised  at  the  time  it  was,  by  statute,  made  his  duty  to  raise  it;  but  you  must 
connect  with  that  and  consider  all  other  circumstances  in  evidence  attendant 
upon  the  catastrophe,  or  directly  preceding  it,  and  judge  from  the  whole  evi- 
dence whether  that  omission  was  the  productive  cause  of  the  explosion  and 
homicide  charged  upon  him.  If,  on  consideration  of  all  the  facts  and  circum- 
stances laid  before  you  by  the  testimony,  you  are  unable  to  determine,  to  the 
clear  satisfaction  of  your  judgment,  what  was  the  immediate  cause  of  this  dis- 
aster, and  of  the  appalling  destruction  of  life  which  attended  it,  or  if,  on  such 
review,  it  remains  doubtful  in  your  minds  whether  the  explosion  was  occasioned 
by  any  culpable  inattention  or  negligence  or  misconduct  of  the  defendant,  then 
he  is  entitled  to  your  aequittal. 

The  court,  at  the  request  of  the  jury,  gave  the  following  charge  on  the 
meaning  of  sections  7  and  12: 

The  command  of  the  seventh  section  being  positive,  that  the  master  shall 
open  the  safety-valve  on  the  stoppage  of  the  boat,  it  is  a  culpable  omission  in 
him  to  leave  it  to  the  option  of  the  engineer  to  open  the  valve  or  not,  at  his 
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discretion.  It  is  the  duty  of  the  master  to  give  explicit  orders  that  the  statu- 
tory direction  in  this  respect  be  strictly  obeyed.  The  true  construction  of  the 
law  does  not  authorize  the  master  to  keep  the  safety-valve  down  while  the  boat 
is  stopped,  although  the  steam  is  no  higher  during  the  stoppage  than  when  the 
boat  was  under  headway,  provided  the  pressure  before  she  stopjxjd  was  an 
unsafe  one.  The  law  does  not  authorize  the  master  to  keep  on  a  head  of  steam 
when  the  boat  is  stopped  which  was  dangerous  when  she  was  under  headway. 
The  twelfth  section  does  not  declare  that  the  particular  act  of  misconduct  or 
neglect,  in  keeping  down  the  safety-valve  when  the  boat  is  stopped,  is  a 
criminal  oflPense;  but  it  becomes  so,  under  that  section,  if  the  omission  to  open 
.  the  valve  at  that  time  causes  the  explosion  of  the  boiler.  If  the  jury  are 
satisfied,  upon  all  the  evidence,  that  an  improper  and  unsafe  pressure  of  steam 
was  kept  on  the  boiler,  and  that  it  exploded  from  that  cause,  and  of  the  further 
fact,  that,  if  the  safety-valve  had  been  opened  when  the  boat  was  stopped,  the 
danger  would  have  been  avoided,  then,  as  before  remarked,  the  master's  diso- 
bedience of  the  seventh  section  in  that  respect  w^ould  be  legal  evidence  against 
him  under  the  twelfth  section.  That  disobedience  i§  not  declared  to  be  of 
itself  a  crime;  but  yet- if  it  causes  the  death  of  a  person  on  the  boat  it  is  com- 
petent evidence  in  proof  of  the  misconduct  or  negligence  which  is  made 
criminal  by  the  twelfth  section. 

UNITED  STATES  v.  ARMSTRONG, 
(Circuit  Court  for  Massachusetts:  2  Curtis,  446-452.     1853.) 

Statkmknt  of  Facts. —  Proceedings  had  upon  the  indictment  of  the  defend- 
ant for  wilfully  and  maliciously  striking  one  Thompson  with  a  hatchet  on  board 
the  bark  Kelly,  while  on  the  high  seas,  of  which  wound  Thompson  afterwards 
died  in  the  United  States,  on  shore.  Thompson  and  the  defendant  were  respect- 
ively mate  and  cook  of  the  bark  Kelly ;  on  the  morning  of  the  22d  of  July, 
1S65,  Thompson  reprimanded  defendant  for  not  having  the  coffee  ready,  and 
told  him  that  if  he  failed  to  have  it  ready  by  five  the  next  morning  he  would 
give  cause  to  complain  to  the  master.  At  this  time  the  mate  was  outside  of 
the  galley  and  the  defendant  within.  Defendant  then  said  to  Thompson: 
**  You  had  better  not  commence  with  me,  sir;  if  you  do,  it  will  be  the  worse 
for  you."  Thompson  then  put  his  head  and  one  foot  in  the  galley,  and  imme- 
diately backed  out,  grappling  with  the  defendant,  who  had  his  arm  around  the 
mate's  neck;  defendant  then  struck  the  mate  on  the  head  with  a  hatchet  which 
ho  carried  in  his  right  hand,  and  was  about  to  repeat  the  blow  when  he  was 
overjH^wered  by  the  crew,  one  of  whom  remarked  at  the  time:  "You  have 
killed  that  man;"  and  defendant  answered:  **Let  him  die;  he  had  no  business 
to  kick  me,"  The  wound  inflicted  by  defendant  penetrated  Thompson's  skull; 
lie  was  put  ashore  at  Bojston,  where  he  lingered  for  a  few  days,  when  he  died. 

§  605.  T/ie  burden  offroi^inr/  a  tyiaUcfou^l'iUinr/  is  upon  f/ie prosecution;  the 
f*VhiVfu\'  UfVif  tiof  hr*  (iir^cf,  hui  ffuiy  he  imj^Htd  yrom  the  circumstances  under 
xchieh  the  hittituj  \ras  effected. 

("^hars^*  by  OruTrs,  J. 

In  the  case,  rniteil  States  \\  ^[ingo.  2  Curt.,  1,  tried  here  at  the  May  term, 
18^5,  this  court,  after  can^ful  consideration,  laid  down  the  rule  that,  whether 
the  orimo  Ix^  numler  or  manslauirhter,  is  not  to  be  docideil  ujK)n  any  presump- 
tion arisins::  fn>m  the  mori>  fact  of  killing;  but  that  the  government,  besides 
^rt>ving  the  homicide,  must  otTor  sutlieiont  loiral  evidence  that  the  killing  was 
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malicious.  And  if,  upon  the  whole  evidence,  the  jury  have  reasonable  doubt 
whether  the  killing  was  from  malice,  they  cannot  find  the  accused  guilty  of  the 
crime  of  murder.  To  those  principles  we  now  adhere.  But  you  will  observe 
that  they  go  no  further  than  this;  that  the  burden  of  proof  is  on  the  govern- 
ment to  prove  a  malicious  killing,  and  that  proof  of  the  mere  fact  of  killing 
does  not  change  this  burden  nor  support  it  by  raising  a  presumption  of  malice. 
But  this  is  entirely  consistent  with  such  a  presumption  being  raised  by  the 
circumstances  under  which  the  killing  was  effected.  Mere  homicide  does  not 
imply  malice.  But  circumstances  may  attend  a  homicide,  which,  in  point  of 
law,  stamps  it  as  malicious,  without  other  evidence  of  malice.  For  malice  may 
be,  and  is,  implied  by  law,  as  well  as  expressly  proved  by  direct  evidence.  And 
one  ground  for  the  implication  of  malice  is  the  nature  of  the  act  of  the  accused. 
If  the  prisoner,  without  such  provocation  or  excuse  as  the  law  deems  sufficient, 
intentionally  struck  a  hatchet  into  the  head  of  the  deceased,  and  thereby 
killed  him,  the  law  deems  this  a  malicious  killing,  and  the  offense  is  murder. 
In  such  a  case,  no  other  evidence  of  malice  is  required  than  that  furnished  by 
the  act  itself.  That  being  wicked,  cruel  and  barbarous,  the  law  considers  that 
it  procteded  from  a  wicked  and  depraved  heart,  fatally  bent  on  mischief. 

§  666.  The  accused  is  not  entitled  to  the  benefit  of  a  conjecture  which  would 
tend  to  presume  misconduct  hy  the  deceased. 

If,  therefore,  you  find  the  prisoner  intentionally  struck  the  mate  on  the  head 
with  a  hatchet,  the  blow  being  calculated  to  produce  and  actually  producing 
death,  you  should  find  him  guilty  of  murder,  unless  there  be  some  other  cir- 
cumstance in  the  case  which  should  control  this  implication  of  malice,  and 
account  for  the  act  without  its  existence.  The  prisoner's  counsel  insist  that 
there  is.  They  urge  that  there  is  evidence  tending  to  prove  that  the  mate 
assaulted  the  cook  in  the  galley,  and  that  moreover,  as  no  one  saw  what  passed 
there,  you  ought  to  presume  that  the  assault  by  the  mate  was  of  such  a  char- 
acter as  to  excuse,  if  not  to  justify,  the  homicide.  But  we  do  not  think  you 
can  make  any  such  presumption  in  the  absence  of  proof  showing  what  was 
done  by  the  mate.  It  is  true  the  prisoner  is  entitled  to  the  presumption  that 
he  is  innocent  till  his  guilt  is  proved.  But  the  same  presumption  exists  in 
favor  of  the  mate.  The  law  will  not  presume,  without  proof,  that  he  wrong- 
fully assaulted  the  cook,  any  more  than  it  will  presume,  without  proof,  that  the 
cook  assaulted  him.  It  presumes  no  misconduct  by  either;  misconduct  must 
be  proved.  But  when  it  has  been  proved,  he  who  apparently  was  a  wrong-doer 
cannot  escape  upon  a  suggestion  not  supported  by  any  evidence,  that  another, 
and  not  himself,  was  guilty,  and  therefore  you  cannot,  consistentl}''  with  the 
rules  of  law,  allow  the  prisoner  the  benefit  of  any  mere  conjectures  of  what 
might  probably  have  happened  in  the  galley.  If  the  evidence  points  to  any 
thing  as  having  there  happened,  you  are  to  consider  it,  but  3'^ou  are  not  to  as- 
sume, without  evidence,  that  the  mate's  misconduct  excused  or  extenuated  the 
act  of  the  prisoner.     Rex  v,  Oneby,  2  Ld.  Eaym.,  1500. 

§  667.  The  provocation  must  be  very  great  to  be  sufficient  to  extenuate  the 
offense  of  an  assault  with  intent  to  kilL 

It  is  urged  that  the  evidence  shows  the  mate  kicked  the  cook.  It  is  true 
the  cook  so  declared  immediately  after  the  affray,  and  his  declaration  is  before 
you  to  be  weighed  in  connection  with  the  other  evidence.  You  will  consider 
the  position  in  which  the  mate  stood,  leaning  forwurd,  the  upper  part  of  his 
body  and  one  foot  in  the  galley  and  the  other  on  deck;  the  time  which  elapsed, 
the  positions  of  the  parties  when  they  came  out  of  the  galley,  and  then  you 
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will  say,  if  j'ou  are  satisfied,  the  mate  kicked  the  cook.  If  ho  did  not,  this 
ground  wholly  fails.  If  he  did,  still  it  does  not  necessarily  follow  that  the 
killing  was  not  malicious.  Because  there  must  be  some  reasonable  proportion 
between  the  provocation  given  and  the  act  of  resentment.  It  is  not  every 
blow  given  which  will  account  for  the  use  of  a  deadly  weapon.  If  the  evi- 
dence in  this  case  had  described  the  provocation,  it  w^ould  be  the  duty  of  the 
court  to  declare,  as  matter  of  law,  whether  it  would  or  would  not  be  sufficient 
to  remove  the  presumption  of  malice  arising  from  the  fatal  use  of  a  deadly 
weapon.  But  it  is  not  practicable  to  do  so  in  this  instance,  because  we  do  not 
know  what  you  may  consider  to  have  been  done  by  the  mate  to  the  prisoner. 
We  can,  therefore,  only  say  that,  if  a  blow  of  considerable  violence  excites 
the  passions  of  the  one  assailed  and  so  causes  him,  in  the  heat  of  blood,  to  kill 
his  assailant,  the  killing  is  not,  in  general,  malicious;,  but  that  if  a  deadly 
weapon  is  used,  the  provocation  should  be  very  great  to  be  sufficient  to  exten- 
uate the  offense. 

§  668.  the  act  complained  of  hy  the  defendant  must  have  been  iuch  as 

would  naturally  produce  retaliation  by  a  fatal  blow  with  a  deadly  weapon. 

If,  from  the  evidence,  you  can  find  that  the  mate  inflicted  such  a  blow  on 
the  prisoner  as  would  account  for  his  returning  it  with  a  blow  on  the  head 
with  a  hatchet,  without  imputing  to  the  prisoner  any  more  than  that  infirmity 
of  passion  which  belongs  to  men  in  geneiral,  then  the  act  is  not,  in  law,  malicious. 
But  the  law  allows  for  the  infirmity  of  our  common  nature,  not  for  those  vio- 
lent and  wicked  passions  which  exist  in  some  men ;  and  if  the  act  of  the  mate 
was  such  as  to  produce  retaliation  by  a  fatal  blow  with  a  deadly  weapon,  not 
by  reason  of  the  common  passions  of  humanity,  but  from  a  cruel  and  relentless 
disposition,  then  the  defendant  is  guilty  of  a  malicious  killing,  notwithstanding 
you  may  find  the  mate  assaulted  him.     (Verdict,  guilty  of  manslaughter.) 

Motion  in  arrest  of  judgment  by  the  accused  on  the  ground  that  no  act  of. 
congress  made  punishable  a  mortal  stroke  on  the  high  seas,  without  malice,  fol- 
lowed by  death  on  shore. 

§  669.  Under  the  act  of  congress^  manslaughter  is  not  punishable  as  such  where 
the  assault  takes  place  on  the  sea^  but  death  follows  on  shore. 

Opinion  by  Curtis,  J. 

The  twelfth  section  of  the  act  of  April  30,  1790  (1  Stats,  at  Large,  115), 
makes  the  crime  of  manslaughter  on  the  high  seas  punishable  by  fine  and  im- 
prisonment. It  does  not  define  the  offense  otherwise  than  by  the  use  of  the 
term  manslaughter.  It  thus  remits  us  to  the  common  law  for  its  definition. 
Manslaughter  is  the  unlawful  killing  of  a  human  being  without  malice;  and 
there  is  not  such  a  killing  on  the  high  seas,  if  the  death  takes  place  on 
land.  In  accordance  with  this.  Judge  Washington,  in  United  States  v.  Magill, 
1  Wash.,  463,  decided  in  1806,  held  that  a  killing  with  malice  from  a  stroke  on 
the  sea  which  produced  death  on  shore  was  not  murder  on  the  high  seas. 
No  doubt  the  fourth  section  of  the  act  of  March  3,  1825  (4  Stats,  at  Large, 
116),  under  which  this  prisoner  was  indicted,  was  passed  to  remedy  this  defect 
of  jurisdiction. '  But  it  applies  only  to  a  malicious  killing  on  shore  by  a  stroke  at 
sea.  The  verdict  of  the  jury  negatives  malice,  which  is  an  essential  ingredient 
in  this  statutory  offense.  It  is  true,  the  offense  described  in  the  statute  is  not 
strictly  murder;  for  it  punishes  the  malicious  stroke,  given  at  sea,  when  the 
death  occurs  on  land.  But  it  is  an  offense  of  which  one  necessary  ingredient 
is  malice,  and  that  is  shown  by  the  verdict  not  to  have  existed  in  this  case. 
The  district  judge  concurs  in  this  opinion.     Judgment  arrested. 
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WIGGINS  V.  PEOPLE,  ETC.,  IN  UTAH, 
(3  Otto,  405-486.    1876.) 

Erbor  to  the  Supreme  Court  of  the  Territory  of  Utah. 
Opinion  by  Mb.  Justice  Miller. 

Statement  op  Facts. —  Section  3  of  the  act  of  congress  of  June  23,  1874 
(18  Stat.,  254),  allows  a  writ  of  error  from  this  court  to  the  supreme  court  of 
the  territory  of  Utah,  where  the  defendant  has  been  convicted  of  bigamy  or 
polygamy,  or  has  been  sentenced  to  death  for  any  crime.  The  present  writ  is 
brought  under  that  statute  to  obtain  a  review  of  a  sentence  of  death  asrainst 
plaintiff  in  error  for  the  murder  of  John  Kramer,  commonly  called  Dutch 
John,  in  Salt  Lake  City.  The  only  error  insisted  upon  by  counsel,  who  argued 
this  case  orally,  was  the  rejection  of  testimony  offered  by  the  prisoner,  as 
shown  by  the  following  extract  from  the  bill  of  exceptions: 

"The  defendant,  on  the  trial  of  this  cause,  called  Robert  Heslop  as  a  witness 
in  his  defense,  who  testified : 

"That  just  a  short  time  before  the  shooting  the  deceased  showed  him  a  pis- 
tol, which  he  (deceased)  then  had  upon  his  person.  Deceased,  at  this  time, 
was  sitting  on  a  box  on  the  opposite  side  of  the  street  from  the  Salt  Lake 
House,  and  in  front  of  Reggels'  store. 

"The -prosecuting"  attorney  admitted  that  this  was  after  the  deceased  was 
ejected  from  defendant's  saloon. 

"Whereupon  the  counsel  for  the  defendant  asked  witness  the  following  ques- 
tions: 

"What,  if  any,  threats  did  the  deceased  make  against  the  defendant  at  this 
time?  which  was  objected  to  by  the  prosecuting  attorney,  for  the  reason  it  was 
immaterial. 

"The  objection  was  sustained  by  the  court,  and  the  defendant,  by  his  coun- 
sel, then  and  there  duly  excepted. 

"Defendant's  counsel  then  asked  witness,  what,  if  anything,  did  deceased 
then  say  concerning  the  defendant? 

"(Objected  to  by  prosecuting  attorney  as  incompetent.) 

"Defendant's  counsel  thereupon  stated  that  they  expected  to  prove  by  this 
witness  that  in  that  conversation,  a  short  time  prior  to  the  killing,  the  deceased, 
in  the  hearing  of  said  witness,  made  the  threat  that  he  would  kill  the  defend- 
ant before  he  went  to  bed  on  the  night  of  the  homicide,  which  threats  we  can- 
not bring  home  to  the  knowledge  of  the  defendant. 

"Which  was  objected  to  by  the  counsel  for  the  prosecution,  because  it  was 
incompetent. 

"The  objection  was  sustained  by  the  court,  to  which  the  defendant  then  and 
there  excepted. 
•       "  This  witness  and  several  others  testified  that  the  deceased's  general  char- 
acter was  bad,  and  that  he  was  a  dangerous,  violent,  vindictive  and  brutal 
man." 

§  670.  Jiecent  threats  of  deceased  against  the  prisoner^  not  commMnicatcd  to 
the  lattery  are  competent  testimony. 

Although  there  is  some  conflict  of  authority  as  to  the  admission  of  throats 
of  the  deceased  against  the  prisoner  in  a  case  of  homicide,  where  the  threats 
had  not  been  communicated  to  him,  there  is  a  modification  of  the  doctrine  in 
more  recent  times,  established  by  the  decisions  of  courts  of  high  authority, 
which  is  very  well  stated  by  Wharton,  in  his  work  on  Criminal  Law,  §  1027: 

175 


§670.  CRIMES  AND  CRIMINAL  PROCEDURE. 

"Where  the  question  is  as  to  what  was  deceased's  attitude  at  the  time  of  the 
fatal  encounter,  recent  threats  may  become  relevant  to  show  that  this  attitude 
was  one  hostile  to  the  defendant,  even  though  such  threats  were  not  communi- 
cated to  defendant.  The  evidence  is  not  relevant  to  show  the  quo  animo  of 
the  defendant,  but  it  may  be  relevant  to  show  that,  at  the  time  of  the  meeting, 
the  deceased  was  seeking  defendant's  life."  Stokes  v.  People  of  New  York,  53 
N.  Y.,  174;  Keener  V.  State,  18  Ga.,  194;  Campbell  v.  People,  16  111.,  18;  Hol- 
ler V,  State,  37  Ind.,  57;  People  v.  Arnold,  15  Cal.,  476;  People  v,  Scroggins, 
37  id.,  676.  Counsel  for  the  government,  conceding  this  principle  to  be  sound, 
sustains  the  ruling  of  the  court  below,  on  the  ground  that  there  is  no  evidence 
in  the  case  to  show  any  hostile  movement  or  attitude  of  the  deceased  towards 
the  prisoner  at  the  time  of  the  fatal  shot,  and  that  there  is  conclusive  evidence 
to  the  contrary.  In  support  of  this  latter  position,  he  relies  on  the  testimony 
of  Thomas  Dobson,  the  only  witness  of  the  meeting  which  resulted  in  the  death 
of  deceased  by  a  pistol-shot  from  defendant. 

Before  criticising  Dobson's  testimony,  it  is  necessary  to  state  some  prelimi- 
nary matters.  It  appears  that,  on  the  night  of  the  homicide,  the  deceased  and  ' 
a  man  of  similar  character,  called  Bill  Dean,  got  into  a  quarrel  in  a  drinking 
saloon  kept  by  defendant,  in  which  they  both  drew  pistols.  Defendant  inter- 
posed, and  took  their  pistols  from  them,  and  turned  them  out  of  his  saloon  by 
different  doors.  He  gave  Dean  his  pistol  as  he  turned  him  out,  and  asserts  that 
he  also  returned  the  deceased  his  pistol ;  but  of  this  there  is  doubt.  Shortly 
after  this,  he  started  homewards,  and  fell  in  company  with  Dobson,  who  was 
a  night  watchman  of  Salt  Lake  City.  As  they  went  along  the  street.  Dean 
was  discovered  in  the  recess  of  a  doorway  on  the  sidewalk  with  a  pistol  in  his 
hands,  and  defendant  went  up  to  him,  took  it  away  from  him,  and  he  ran  down 
the  street.  Passing  on,  Dobson  and  defendant  came  in  front  of  a  hotel,  the 
Salt  Lake  House,  where  tjje  homicide  occurred,  of  which  Dobson,  the  only  wit- 
ness, tells  his  story  thus: 

"As  I  came  down  street,  about  2  o'clock  in  the  morning,  I  saw  Dutch  John 
sitting  on  the  carriage  steps  of  the  Salt  Lake  House,  with  his  face  resting  on 
his  hands,  apparently  in  a  stupor  or  asleep.  Wiggins,  the  defendant,  was  with 
me.  He  (Wiggins)  jumped  to  my  rear,  and  immediately  the  firing  com- 
menced. I  do  not  know,  and  cannot  tell,  who  fired  the  first  shot.  At  the  first 
report,  I  turned  round  and  saw  the  blaze  of  the  second  shot  from  a  pistol  in  the 
hands  of  Wiggins.  I  had  advanced  to  the  carriage  steps  and  said,  *  Jack,  don't 
kill  him.'  Wiggins  then  jumped  on  carriage  steps  and  fired  another  shot, 
which  passed  right  by  in  front  of  me  and  into  the  body  of  Dutch  John.  Dutch 
John  grabbed  me  around  the  legs,  and  we  fell  over  the  steps  into  the  street. 
When  I  turned  and  saw  the  first  shot  from  Wiggins'  pistol,  I  saw  Dutch  John's 
hands  raised,  and  heard  him  cry  out,  *  Don't  kill  me;  I  am  not  armed.'  Imme- 
diately after  the  firing  ceased,  Wiggins  stooped  down  as  if  to  pick  up  some- 
thing, and  when  he  raised  up  he  had  something  in  his  left  hand;  but  I  cannot 
tell  whether  it  was  a  pistol  or  not.  At  the  same  time,  Wiggins  made  the 
remark  to  the  deceased,  *Tou  wanted  to  kill  me,'  or  'You  tried  to  kill  me.'  I 
am  not  sure  which  expression  was  used." 

If  we  are  to  believe  implicitly  all  that  is  here  said  by  this  witness,  we  do  not 
see  in  "it  conclusive  evidence  that  defendant  fired  the  first  shot,  and  that  no 
previous  demonstration  was  made  by  deceased.  On  the  contrary,  he  sa3's  he 
does  not  know,  and  cannot  tell,  who  fired  the  first  shot.  He  does  say  that 
when  the  vision  of  Dutch  John  met  their  eyes,  the  defendant  "jumped  behind 
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witness,  and  immediately  "  (that  is,  jnst  after)  "  the  firing  commenced."  He  aI?o 
says  that*  immediately  after  the  firing  ceased,  defendant  stooped  down  as  if  to 
pick  tip  something,  and  arose  with  something  in  his  hand.  We  do  not  ihink 
that  this  statement  proves  at  all,  certainl}*  not  conclusively,  that  deceased  did 
nc4  fire  the  first  shot.  Either  there  must  have  been  some  reason  for  defendant's 
jumping  behind  witness,  and  he  must  have  picked  up  a  pistol  which  fell  from 
the  bands  of  deceased,  or  he  was  guilty  of  consummate  acting,  for  the  purpose 
of  deceiving  witness,  and  making  evidence  to  defend  himself  from  the  charge 
of  a  murder  which  he  intended  to  commit. 

It  is  difficult  to  believe  that,  on  a  sudden  encounter,  any  one  would  have 
such  cool  deliberation;  and  it  is  much  more  reasonable  to  believe  that  the  seek- 
ing of  safety,  by  jumping  behind  the  witness,  was  caused  by  some  movement 
or  other  evidence  of  hostile  intent  by  deceased  which  escap3d  the  less  vigilant 
eye  of  witness,  and  that  it  was  the  tlisplay  of  the  pistol  which  the  defendant 
afterwards  picked  up.  This  latter  view  is  supported  by  other  testimony,  to  be 
presently  noticed.  But  it  is  pertinent  here  to  remark,  that  both  the  effect  of 
this  witness'  testimony  and  his  credibility  were  t6  be  weighed  by  the  jury, 
and  that  doubt  was  thrown  on  the  latter  by  showing  that,  in  the  preliminary 
examination,  he  had  made  statements  at  variance  with  what  he  now  stated, 
which  were  more  favorable  to  defendant.  Take  all  these  to^jether,  and  we 
think  the  court  had  no  right  to  assume  that  it  was  boyond  doubt  that  defend- 
ant had  commenced  the  assault,  which  resulted  in  death,  by  firing  tho  first 
Slot,  without  any  cause,  real  or  apparent.  In  this  we  are  confirmed  by  other 
parts  of  the  testimony  displayed  in  the  bill  of  exceptions. 

It  is  nowhere  asserted  that  defendant  fired  more  than  three  shots.  A  wit- 
n.^ss,  however,  who  was  within  hearing,  swears  positively  that  he  heard  four 
sh^jts.  In  agreement  with  this,  it  is  proVed,  without  contradiction,  that  when 
defendant  was  arresteJ,  immediately  after  the  shotting,  three  pistols  were 
f  mnd  on  him.  Of  one  of  these,  three  barrels  were  empty;  of  another,  one; 
and  the  third  was  fully  loaded.  The  police-officer  who  arrested  defendant  says 
of  these  pistols,  **The  one  identified  as  Dutch  John's  had  one  chamber 
empty;  the  one  identified  as  Bean's  had  three  chambers  empty;  and  the  der- 
ringer was  loaded."  It  is  a  fair  inference  that  the  threa  empty  barrels  were 
those  he  had  discharged  at  deceased,  and  that  the  other  was  the  one  ho 
had  picked  up  after  the  shooting,  which  had  b?en  in  the  hands  of  deceased. 
Whence  comes  the  fourth  shot,  anil  who  emptied  the  chamber  of  deceased's 
pistol?  That  deceased  had  a  pistol  with  lijm  is  a  concession  made  by  the  prose- 
cuting attorney  on  the  trial.  It  will  be  seen,  in  the  extract  from  the  bill  of 
exceptions  first  given,  that  the  witness  Heslop  testifies  positively,  that,  just  a 
short  time  before  the  shooting,  the  deceased  showed  him  a  pistol,  which  he 
then  had  on  his  person,  while  sitting  on  a  box  on  the  side  of  the  street  oppo- 
site the  scene  of  the  homicide;  and  the  prosecution  admitted  that  this  was 
after  the  deceased  had  been  ejected  from  the  saloon. 

Here,  then,  was  a  man  who  had,  a  few  hours  or  minutes  before,  had  a  diffi- 
culty, in  which  pistols  were  drawn;  who  was  known  to  be  of  desperate  and 
vindictive  character;  who  had  shown  a  witness  a  pistol  within  a  few  minutes 
preceding  the  fatal  encounter,  and  that  pistol  was,  after  the  encounter,  picked 
upon  the  sidewalk,  where  it  occurred,  with  a  chamber  empty.  Also,  strong 
evidence  to  show  that  one  more  shot  was  fired  than  defendant  had  fired,  and 
the  probability  that  it  came  from  the  pistol  of  the  deceased  at  that  time. 
Now,  when,  under  all  these  circumstances,  the  witness,  and  the  only  witness 
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who  was  present  at  the  encounter,  swears  that  he  cannot  tell  wliere  tiie  li  •.  t 
shot  came  from,  though  he  knows  that  defendant  only  fired  three,  it  mist  bj 
very  apparent  that  if  the  person  to  whom  the  deceased  exhibited  that  pistol, 
a  few  minutes  before  the  shooting,  had  been  parmitted  to  tell  the  jury  that 
deceased  then  said  "  he  would  kill  defendant  before  he  went  to  bad  that  night," 
it  would  have  tended  strongly  to  show  where  that  first  shot  came  from,  and 
how  that  pistol,  with  one  chamber  emptied,  came  to  be  found  on  the  ground. 
This  testimony  might,  in  the  state  of  mind  produced  on  the  jur}'^  by  the  other 
evidence  we  have  considered,  have  turned  the  scale  in  favor  of  defendant.  At 
all  events,  we  are  of  opinion  that  in  that  condition  of  things  it  was  relevant  to 
the  issue  and  should  have  been  admitted. 

Judgment  reversed,  with  directions  to  set  aside  the  verdict,  and  grant  a  new 
trial. 

Mr.  Justice  Clifford  dissented,  holding  that  "evidence  of  previous  uncom- 
raunicated  threats  is  never  admitted  in  the  trial  of  an  indictment  for  murder, 
unless  it  appears  that  other  evidence  has  been  introduced  tendmg  to  show  tl^at 
the  act  of  homicide  was  committed  in  self-defense,  and  that  the  evidence  of 
such  threats  may  tend  to  confirm  or  explain  the  other  evidence  introduced  to 
establish  that  defense." 

§  671.  Marder  is  the  unlawful  killing  of  another  with  malice.    United  States  v.  Magill,* 

1  Wash.,  463.    See  §  592. 

§  672.  State  laws  defining  murder  govern  courts  of  the  United  States  in  trials  for  murder 
within  such  states.    Gleorgia  v.  O'Qrady,*  3  Woods,  496. 

§  678.  To  constitute  the  crime  of  murder  it  is  not  necessary  that  the  slaver  should  have  a 
particular  enmity  or  malevolence  against  the  deceased ;  it  in  sufficient  if  there  be  either  a 
deliberate  malice  in  the  act,  or  circumstances  of  cruelty  and  malignity,  carrying  in  them  the 
plain  indications  of  a  depraved,  wicked  and  malignant  spirit.  United  States  v.  Ross,*  1  Gall.« 
634. 

§  674.  If  in  a  fight  in  hot  blood  one  person  receives  a  wound  from  which  death  ensues  it  is 
not  murder.  If  the  encounter  takes  place  deliberately,  as  in  a  duel,  it  seems  that  the  killing 
would  be  murder.     United  States  v,  Mingo,*  2  Curt.,  1, 

§  675.  It  is  not  necessary,  to  constitute  murder,  that  the  party  should  himself  inflict  the 
mortal  wounds.  It  is  sufficient  if  he  is  present,  aiding  and  abetting  the  act.  United  States  v. 
Ross,*  1  Gall.,  624. 

§  676.  Under  a  statute  whereby  all  the  elements  of  murder  in  the  second  degree  are  con- 
tained in  murder  in  the  first  degree,  the  prisoner  has  no  reason  to  complain  that  the  jury 
found  him  guilty  of  the  lesser  crime,  where  the  evidence  warranted  them  in  finding  him 
guilty  of  the  greater.     Phillips  v.  Wyoming  Territory,*  1  Wyom.  Ty,  82. 

i^  677.  It  is  essential  to  the  crime  of  miyrder  that  the  killing  should  be  from  malice  afore- 
thought. Such  malice  need  not  be  proved  by  evidence  of  previous  threats,  or  preparation  to 
kill,  or  previously  premeditated  design  to  kill,  for  it  may  also  be  implied  from  the  nature  of 
the  act  of  the  accused.  If  a  person,  without  such  provocation  as  the  law  deems  sufficient  to 
reduce  the  crime  to  manslaughter,  intentionally  infiicts,  with  a  dangerous  weapon,  a  blow 
calculated  to  produce  and  actually  producing  death,  the  act  is  deemed  malicious  and  the 
crime  is  murder.    United  States  v.  McGlue,  1  Curt.,  1  (g§  814^54). 

§  678.  Murder  is  committed  where  a  person  of  sound  memoiy  and  discretion  unlawfully 
kills  a  reasonable  creature  in  being,  and  in  the  peace  of  the  United  States,  with  malice  afore- 
thought.   Guiteau's  Case,  10  Fed.  R.,  161  (g§  3124-44). 

§679.  A  homicide  committed  without  lawful  authority  and  with  deliberate  intent  is  com- 
mitted with  malice  aforethought,  although  the  prisoner  bore  no  ill-will  against  the  deceased. 
Ibicl. 

§  680.  or  manslaughter. —  When  an  involuntary  killing  happens  in  consequence  of 

an  unlawful  act,  it  will  be  either  murder  or  manslaughter,  according  to  the  nature  of  the  act 
which  occasioned  it  If  it  be  in  the  prosecution  of  a  felonious  intent,  or  if  in  its  conse- 
quences it  natui-ally  tended  to  bloodshed,  it  will  be  murder ;  but  if  no  more  was  intended 
than  a  mere  civil  trespass,  it  will  amount  to  manslaughter  only.     United  States  v.  Travers,* 

2  Wheeler,  490.     See  §g  603,  605,  606,  621. 
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§€S1-  pr^Tocation. —  Mere  words,  though  reproachful,  are  no  defense  in  eaco  >  f 

homicide,  and  will  not  alone  coDStitute  a  provocation  sufficient  to  free  the  party  killiug  f it.iii 
ihe  ^lilt  of  murder.    Jlnd. 

^  68i.  If  a  man  attacks  another  with  a  danf^rons  weapon  without  sufTicient  provocation,  t!  e 
law  implies  malice,  and  if  the  killing  be  without  other  provocation  than  words,  it  is  muiiKr. 
United  States  v.  Mingo,*  2  Curt,  1. 

g  <&KS.  maliee.—  Malice  aforethought  distinguishes  murder  from  manslaughter.    Such 

malice  is  not  merely  spite  or  malevolence  to  the  deceased  in  particular,  but  an  evil  desi^!i 
generally.  It  may  be  malice  expressed  and  manifested  by  deliberately  formed  designs  <  r 
declarations;  or  malice  imj^ied,  to  be  inferred  from  Such  circumstances  as  carry  in  them  the 
plain  indications  of  a  heart  regardless  of  social  duty,  and  fatally  bent  on  mischief.  Uuited 
States  r.  Travers,*  3  Wheeler.  490. 

§  684. burden  of  proof. —  In  a  prosecution  for  murder  where  blows  are  shown  to  have 

been  inflicted  upon  the  deceased  by  the  accused  and  that  insensibility  and  death  ensued,  the 
burden  to  prove  some  other  cause  of  death  is  on  the  accused.  United  States  v.  Wiltberger,* 
8  Wash.,  515. 

§  685.  In  an  indictment  for  murder  it  is  incumbent  upon  the  government  to  prove  a  felo- 
nious killing,  and  if  upon  the  whole  evidence  the  government  has  failed  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that  such  killing  was  felonious,  the  verdict  must  be  not  guilty. 
United  States  r.  Mingo,*  2  Curt.,  1 ;  United  States  r.  Armstrong,  2  Curt,  448  (.;$§  6ft5-669). 

ji  686- deceased  a  violator  of  the  law.—  The  fact  that  a  person  is  an  habitual  violator 

of  the  revenue  laws  is  no  defense  in  a  prosecution  for  murder  for  killing  iiim.  If  a  revenue 
officer  or  any  of  his  posse  shall  unnecessarily,  wantonly  or  wilfully  kill  such  a  man,  it  is  as 
much  murder  as  if  the  deceased  had  been  a  law-abiding  citizen.  Geoi^ia  v.  0*Qrady,*  3 
Woods,  496.     See  g§  595-602. 

g  687. proximate  cause. —  If  a  person  in  a  weak  state  of  health  is  beaten  by  another 

socraelly,  wilfully  and  deliberately  as  to  endanger  his  life,  or  produce  some  great  bodily  harm, 
and  the  person  b^,ten  dies  of  a  fever,  caused  by  such  beating  and  the  state  of  his  health,  then 
the  person  doing  the  beating  is  guilty  of  murder,  if  such  beating  was  inflicted  with  malice 
aforethought,  or  of  manslaugter  if  such  beating  was  without  malice,  unless  the  fever  became 
mortal  from  some  fault  of  the  deceased  or  his  attendants.  Unite<l  States  v.  Woods,  4  Cr.  C. 
C,  487. 

§  688. resisting  an  officer. —  Where  a  constable  was  killed  by  a  tenant  while  execut- 
ing an  order  from  the  landlord  to  make  a  distress  for  rent,  which  order  did  not  purport  to  be 
an  authority  to  him  to  act  as  constable,  the  court  instructed  the  jury  that  in  executing  the  order 
the  constable  was  not  acting  in  discharge  of  his  official  duty  within  the  principle  of  law  which 
makes  the  killing  mnrder,  when  it  would  not  have  been  murder  in  case  of  the  killing  of  a 
man  who  was  not  an  officer.  United  States  v,  Williams,  2  Cr.  C.  C,  438.  See  gg  232,  612, 
1218, 1468,  2644. 

g  689.  When  officers,  or  those  having  a  right  to  interpose  to  quell  riots  and  affrays,  do  in- 
terpose for  that  purpose,  and  their  object  is  declared  «nd  known,  and  they  are  resisted  and 
killed  in  sncb  resistance,  it  is  murder  in  the  persons  thus  resisting  and  killing.  But  even  in 
such  a  case,  there  must  be  sufficient  cooling  time  for  the  passion  arising  from  the  affray  to 
subside,  or  the  circumstances  must  be  snch  that  the  prisoner  should  be  reasonably  supposed 
to  have  sufficient  self-possession,  notwithstanding  the  excit(  iient,  to  know  the  officers  and 
their  object,  and  the  purpose  of  their  interference.  United  States  t;.  Travers,*  2  Wheeler, 
490. 

g  690.  aiding. —  If  several  persons  conspire  together  to  seize  a  vessel  and  run  away 

with  her,  against  the  will  of  the  master  and  crew,  and  mean,  in  the  execution  of  such  con- 
spiracy, to  kill,  if  necessary,  whomsoever  shall  oppose  them  in  executing  their  object,  all  who 
are  present  on  board,  aiding  and  assisting  in  accomplishing  the  object,  are  guilty  of  murder 
if  an  associate  kills  a  passenger  in  the  execution  of  the  unlawful  design.  United  States  v. 
Ross,*  1  Gall.,  624. 

§  691.  Manslaughter  is  the  unlawful  killing  of  another,  without  malice,  either  express  or 
implied.  It  differs  from  murder  in  the  important  particular  of  absence  of  malice;  as  where 
it  happens  in  a  sodden  heat,  when  passion  has  obtained  the  dominion  over  reason  and  the 
gentler  feelings  of  the  heart.  Out  of  respect  to  human  infirmities  the  law  mitigates  the 
offense  of  murder  into  manslaughter.  The  offense  is,  however,  unlawful,  for  no  man  is  per- 
mitted to  avenge  his  own  wrongs,  unless  in  a  case  of  great  emergency,  by  the  death  of  the 
supposed  offender.    United  States  v.  Wiltberger,*  8  Wash.,  515.     See  g?i  603,  605,  606,  621. 

§  692.  If  upon  a  sudden  quarrel  two  persons  fight,  and  one  of  them  kills  the  other,  it  is 
manslaughter.     United  States  v.  Travers,*  2  Wheeler,  490. 

§  698.  It  is  not  every  trivial  provocation  which,  in  point  of  law,  amounts  to  an  assault,  or 
even  a  blow,  that  will  reduce  the  crime  to  manslaughter.     It  the  punishment  inflicted  by  the 
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party  killing  be  outrageous  in  its  nature  or  continuance,  and  beyond  all  proi>ortion  to  the  of- 
fense, it  is  rather  to  be  attributed  to  the  effect  of  a  brutal  and  diabolical  malignity,  the  gen- 
uine malice  of  the  law.  than  human  frailty:  and  therefore  the  crime  will  amount  to  murder 
in  sucli  cases,  notwithstanding  the  provocation.     United  States  v,  Cornell,*  2  Mason,  60. 

g  69  i.  It  is  no  extenuation  of  t'.je  crime  of  murder  that  the  pei-son  killing  is  very  irritable 
and  easily  excited  to  the  most  ungovernable  passion  by  slight  provocation.     Ibid. 

g  095.  Where  a  tenant  was  indicted  for  the  murder  of  a  constable  while  the  latter  was  en- 
gaged in  levying  a  distress  for  rent  by  order  of  the  landlord,  the  court  was  of  the  opinion  that 
the  jury  might  find  a  verdict  of  manslaugliter,  although  they  should  be  satisfied  that  the 
constable  was  not  in  the  execution  of  his  oificial  duty  when  he  was  killed.  United  States  v. 
Williams,  2  Cr.  C.  C,  438. 

§  096.  Homicide  in  resisting  an  arrest  substantially  illegal  will,  at  most,  amount  only  to 
manslaughter.     United  States  v.  Travei-s,*  2  Wheeler,  490. 

S  097.  Under  section  5314  of  the  Revised  Statutes,  declaring  that  **  Every  captain,  engineer, 
pilot,  ...  by  whose  misconduct,  negligenc-^  or  inattention  to  his  duties  the  life  of  any 
person  is  destroyed,  .  .  .  shall  be  deemed  guilty  of  manslaughter,"  destruction  of  human 
life  is  the  essence  of  the  offense.  The  offender  is  not  guilty  when  the  misconduct  or  negli- 
gence occurs,  but  when  that  misconduct  bears  fruit  by  causing  the  death  of  a  human  being. 
Jn  re  Doig,  4  Fed.  R.,  193  (^'§  3192,  3193). 

g  09S.  Where,  in  an  indictment  for  murder  upon  the  high  seas,  the  unlawfulness/  wilful- 
ness and  maliciousness  of  the  acts  are  charged,  and  the  acts  charged,  when  proved  to  have 
been  done  willfully  and  with  malice,  would  constitute  the  crime  of  murder  under  section  5339 
of  the  Revised  Statutes,  and  when  proved  to  have  been  done  unlawfully  and  wilfully,  but 
without  malice,  w^ould  constitute  manslaugliter  within  section  5341,  the  prisoner  may  be 
found  guilty  of  manslaughter  only.     United  States  v.  Leonard,*  2  Fed.  R,  6159. 

5^  099.  Justifiable  or  excusable  homicide.—  Homicide  is  either  felonious  or  not  felonious. 
Homicide  not  felonious  is  either  justifiable  or  excusable.  Justifiable  homicide  may  be  com- 
mitted by  requirement  of  law  or  in  self-defense.  Excusable  homicide  is  that  which  occurs 
hy  misadventure,  or  in  .self-defense  under  particular  circumstances,  distinguishing  it  from 
justifiable  homicide  from  a  similar  motive.  The  homicide  in  self-defense  which  is  excusable, 
rather  than  justifiable,  is  that  whereby  a  man  may  protect  himself  from  an  assault,  in  the 
course  of  a  sudden  casual  affray  or  quarrel,  by  killing  him  who  assaults  him.  Felonious 
homicide  is  the  killing  of  any  human  being  without  justiiication  or  excuse,  and  is  either 
murder  or  manslaughter.  Manslaughter  is  the  unlawful  killing  of  another  without  malice, 
express  or  implied,  and  it  may  be  either  voluntarily  upon  a  sudden  heat,  or  involuntarily,  but 
in  the  commission  of  some  unlawful  act.  United  States  v,  Travers,*  2  Wheeler,  490.  See 
g§  C07-610. 

§  700.  Where  a  man  in  the  lawful  pursuit  of  his  business  is  assaulted,  and  kills  the  assail- 
ant, it  may  be  manslaughtei*  or  excusab  e  homicide,  according  to  the  weapon  used  in  the  as- 
sault, or  the  danger  to  be  apprehended ;  but  a  rightful  application  of  force  against  the  party 
killing  can  never  be  considered  as  an  assault.     Ibid. 

§  701.  The  law  of  self-defense  is  that  a  man  may  oppose  force  to  force,  in  defense  of  his 
person,  his  family  or  property,  against  one  who  manifestly  endeavors,  by  surprise  or  vio- 
lence, to  commit  a  felony,  as  murder,  robber}-,  or  the  like.  The  intent  must  be  to  commit  a 
felony.     United  States  v.  Wiltb?rger,*  3  Wash.,  515. 

g  702.  Where  the  only  object  on  the  part  of  the  deceased  was  to  quell  a  broil,  and  no  fel- 
ony was  threatened  or  contemplated,  and  the  only  injury  or  inconvenience  intended,  or 
which  could  under  the  circumstances  be  apprehended  by  the  prisoner,  was  arrest  and  con- 
finement, the  killing  by  the  prisoner  of  the  deceased  for  that  cause,  or  to  prevent  such  a  con- 
sequence, is  not  justifiable.     United  States  v.  Travers,*  2  Wheeler,  490. 

>5  703.  Where  an  officer,  attempting  to  make  a  legal  arrest  on  lawful  process,  is  resisted 
with  such  force  and  violence  that  bis  life  is  in  immediate  danger,  he  may  kill  his  assail- 
ant, and  such  killing  is  justifiable.  United  states  v.  Jailer  of  Fayette  County,  2  Abb., 
279. 

S  704.  If  several  persons  advance  upon  a  peaceable  party  in  a  threatening  manner,  with 
arms  drawn,  it  is  an  assault.  And  if  the  persons  so  assaulted  have  good  reason  to  believe, 
and  do  believe,  that  their  lives  are  thereby  in  danger,  and  that  it  is  necessary  for  them  to 
shoot  in  self-defense,  they  are  justified  in  shooting,  even  if  they  shoot  first.  United  States 
V.  Doyle,*  6  Saw.,  612. 

g  705.  Where  a  person  makes  a  first  attack  upon  another  with  a  deadly  weapon,  and  is 
killed,  such  homicide  is  not  excused  as  being  in  self-defense*,  unless  he  could  reasonably  have 
avoided  killing  his  adversary  without  certain  and  inlm^?diate  danger  of  his  life,  or  of  great 
bodily  injury.  He  need  not  act  with  the  utmost  coolness  and  deliberation,  provided  he  did 
not  embrace  the  opportunity  to  indulge  his  passion,  and  believed  at  the  moment  that  the 
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only  way  to  preserve  his  life  or  his  person  from  great  bodily  harm  was  to  inflict  the  mortal 
wound.     United  States  v.  Mmgo,*  2  Curt,  1. 

§  708.  A  soldier  employed  in  aiding  revenue  officers  in  raiding  illicit  distilleries,  being  in 
charge  of  a  distillery  just  captured,  and  in  a  neighborhood  known  to  be  hostile,  and  being 
iostructed  to  guard  against  surprises,  shot  at  and  killed  a  man  approaching  the  distillery  he 
was  guai-ding.  Being  indicted  for  murder,  it  was  held  that  if  the  defendant,  at  the  time  of  the 
shooting,  beheved  that  the  deceased,  at  the  time  of  the  shooting,  was  approaching  him  with 
hostile  and  felonious  intent,  and  that  in  consequence  he  stood  in  peril  of  his  life  or  great  bod- 
ily harm,  the  act  was  justified,  and  the  defendant  must  be  acquitted.  Georgia  v.  O'Grady,* 
3  Woods,  496. 

^  707.  A  soldier,  in  time  of  peace,  employed  as  a  part  of  the  posse  of  a  revenue  officer, 
has  only  the  same  rights  of  self-defense  under  the  laws  of  a  state  as  a  private  citizen.     Ibid, 

>$  708.  Where  the  prisoner,  having  been  severely  beaten  by  the  deceased,  fled  to  his  master's 
boat,  and  warned  the  deceased  that  if  he  came  on  board  he  would  shoot  him,  and  did  shoot 
him  when  he  jumped  on  board,  the  court  instructed  the  jury  that,  if  they  should  believe  from 
the  evidence  that  tho  prisoner  was  a  slave,  and  had  the  custody  and  command  of  the  boat  by 
authority  of  liis  master;  and  that  the  deceased  entered  upon  the  boat  after  being  warned 
by  the  prisoner  not  to  do  so,  and  with  intent  to  do  great  bodily  harm  to  the  prisoner ;  and 
after  being  in  the  boat  actually  assaulted  the  prisoner  with  intent  to  do  him  great  bodily 
harm;  and  that  the  prisoner  had  good  ground  to  appi*ehend,  and  did  fear,  that  the  deceased 
would  do  him  great  harm,  and  that  the  prisoner  then  killed  the  deceased  by  shooting  him, 
such  killing  amounted  only  to  excusable  homicide.  The  court  further  instructed  the  jury 
that  jumping  on  board  the  boat,  under  the  above  circumstances,  was  not  an  actual  assault 
on  board  the  vessel.     United  States  v.  Frye,  4  Cr.  C.  C,  539. 

S  709.  shipwreck. —  Where  a  boat  is  about  to  go  down,  and  it  is  necessary  to  throw 

Boin^  overboard  in  order  lo  save  the  balance,  the  selection  should  be  by  lot  if  there  be  time. 
United  States  t?.  Holmes,*  1  Wall.  Jr.,  1.    See  g§  61&-623. 

g  710.  Where  occupants  of  a  crazy  boat  have  thrown  other  occupants  into  the  sea,  to  pre- 
serve their  own  lives,  the  jury  are  to  determine  whether  "a  case  of  necessity"  has  arisen 
which  will  excuse  the  homicide.  That  the  pei-sons  accused  believed  such  a  necessity  to  exist 
is  not  sufficient  excuse.    Ibid. 

§  711.  The  case  does  not  become  one  "of  necessity,"  excusing?  Iiomicide,  unless  the  ordi- 
nary means  of  self-preservation  have  been  exhausted.  The  peril  must  be  instant,  overwhelm- 
ing, leaving  no  alternative  but  to  lose  one's  own  life,  or  to  take  the  life  of  another  person.  The 
slayer  must  be  under  no  obligation  to  make  his  own  safety  sacoadary  to  the  safety  of  the 
person  destroyed.     Ibid. 

^  71r?.  Where  a  ship  is  lost,  and  all  on  board  have  betaken  themselves  to  the  small  boats 
for  safety,  the  sailors  are  bound  to  preserve  the  boat  and  the  passengers.  If  the  emergency 
is  so  extreme  as  to  call  for  the  sacrifice  of  life,  the  sailor  owes  more  benevolence  to  the  pas- 
senger than  to  himself.  He  cannot  lawfully  struggle  with  a  passenger  for  a  plank  that  will 
support  but  one.  If  there  be  more  sailors  in  the  bojit  tiian  are  necessary  to  manage  it,  the 
superaumerary  sailors  have  no  right  to  sacrifice  the  lives  of  the  passengers  for  their  own 
Bifety.    Ibid, 

g  718.  Malic?  prcsnmed. —  Whenever  the  fact  of  killing  is  proved,  the  law  presumes  it  to 
b»  founded  in  malice Tintil  the  contrary  appeara;  all  circumstances  relied  on  in  justification, 
excuse  or  mitigation  are  to  be  satisfactorily  proved  by  the  prisoner,  unless  they  arise  out  of 
the  evidence  produced  against  him.    United  States  v.  Travers.*  2  Wheeler,  490.     See  §  603. 

§714.  Dangerous  weapon. —  Incases  of  homicide  upon  provocation  much  depends  upon 
the  instrument  employed,  and  upon  the  manner  of  chastisement.  United  States  v.  Cornell,* 
2  Mason,  60.     See  §  148. 

^  715.  MisftdTentnre. —  If  one  loads  a  gun  and  points  it  in  a  dangerous  direction,  under 
circumstances  which  make  the  act  unlawful,  and  the  gun  is  discharged  accidentally  and  one 
is  killed,  the  killing  is  not  by  misadventure.  United  States  v,  Travers,*  2  Wheeler,  490.  See 
S613. 

VIII.  Violation  of  Internal  Rkvenue  Laws. 

[See  XXVI,  5,  infra.    Also  see  Revenub.] 

Summary  —  Abi  necessary  to  prove  precise  quantity  of  spirits  removed,  §716;  nor  jyrecise 
time  of  removal,  §  717 ;  nor  that  there  was  a  concealment,  §  718;  nor  that  defendant  ivas 
present  at  the  time,  §  7 19,-^  Failure  to  pay  special  tax;  receipt  has  no  retroactive  effect, 
§  720.—  Who  a  retail  dealer,  §^  TZl,  722. 

§  716.  On  an  indictment  for  fraudulent  removal  of  a  quantity  of  spirits  it  is  not  necessary 
to  prove  the  removal  of  the  precise  quantity  alleged  in  ihe  indictment.     It  is  sufficieat  to 
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prove  any  quantity  more  or  less  than  that  alleged.     United  States  v,  Nunnemacher,  §§  723- 
733.    See  §742. 

g  717.  It  is  not  necessary  to  prove  that  the  removals  took  place  at  the  precise  time  alleged, 
but  it  is  necessary  to  prove  that  the  removals  were  about  that  time,  so  that  it  may  be  plain 
that  the  proof  is  not  of  some  other  transaction  than  that  alleged.     IbidL 

§  718.  It  is  sufficient  to  insure  a  conviction  that  it  be  shown  that  there  was  such  a  removal, 
without  showing  any  concealment.     Ibid. 

§  719.  It  is  not  necessary  to  show  that  the  defendant  w^as  actually  present  at  the  tinfe  of 
removal.  It  is  sufficient  if  it  be  shown  that  with  guilty  knowledge  or  intent  he  did  the  act 
himself,  or  jointly  with  others,  or  that  he  instigated,  encouraged,  incited,  advised,  procured 
or  assisted  in  the  removal.     Ibid. 

§  720.  The  revenue  law  (14  Stat,  at  Large,  112)  provides  "that  any  pei*son  who  shall  exer- 
cise or  carry  on  any  trade,  business  or  profession,  or  do  any  act  hereinafter  mentioned,  for 
the  exercising,  carrying  on  or  doing  of  which  a  special  tax  is  imposed  by  law,  without  pa^'- 
ment  thereof  as  in  that  behalf  required,  shall,  for  eveiy  such  offense,  besides  being  liable  to 
the  payment  of  the  tax,  be  subject  to  imprisonment  for  a  term  not  exceeding  two  yeai-s,  or  a 
fine  not  exceeding  $500,  or  both."  Under  this  section  a  receipt  for  th^  special  tax  can  have 
no  retrospective  eff**ct.  One  selling  liquor  without  a  license  cannot  blot  out  the  offense  by 
afterwards  paying  the  special  tax.  He  is  also  liable  for  selling  after  his  license  expires,  al- 
though he  sells  only  liquors  bou;;ht  before  the  expiration  of  the  license.  United  States  v. 
Angell.  g§  738-737.     See  gg  738.  775. 

§  721.  One  who  purchases  a  barrel  of  liquor  in  his  own  name,  although  with  the  money  of 
others  for  whom  he  purchases,  and  parcels  it  out  to  them  a^  they  desire,  is  a  retail  dealer, 
and  liable  if  he  has  no  license.     Ibid,    See  §  770. 

§  722.  Where  congress  has  by  statute  declared  what  shall  constitute  a  retail  dealer  in 
liquois,  an  instruction,  on  the  trial  of  an  indictment  for  retailing  liquor  without  a  license, 
which  defines  who  is,  and  who  is  not,  a  retail  dealer,  in  the  language  of  the  statute,  is  proper. 
Ibid. 

[NOTBS.—  See  §§  738-790.] 

UNITED  STATES  v.  NUNNEMACHER. 
(Circuit  Court  for  Wisconsin:  7  Bissell,  111-124.    187C.) 

Charge  by  Dyer,  J. 

Statiiiment  of  Facts. —  The  indictment  in  this  case  contains  four  counts. 
The  substance  of  the  first  count  is,  that  on  the  ISth  day  of  December,  1874, 
the  defendant  on  trial,  Jacob  Nunnemacher,  and  the  other  persons  named  in 
the  indictment,  removed  and  aided  in  the  removal  of  three  thousand  five  hun- 
dred proof  gallons  of  distilled  spirits,  on  which  the  tax  then  due  and  owing  to 
the  United  States,  and  required  by  law  to  be  paid,  had  not  been  paid,  from  the 
distillery  of  the  defendant  Christian  Gueniher  to  the  place  of  business  of  the 
defendant  August  Hauske,  and  to  a  place  other  than  the  distillery  warehouse 
of  the  said  Christian  Gueniher,  and  concealed  and  aided  in  the  concealment  of 
these  spirits. 

The  second  count  is  like  the  first,  except  that  the  time  of  alleged  removal 
and  conceariment  of  spirits  is  therein  named  as  the  21st  day  of  December,  1874, 
the  quantity  of  spirits  then  alleged  to  have  been  removed  is  stated  to  be  three 
thousand  proof  gallons,  and  the  place  to  which  and  where  they  are  alleged  to 
have  been  removed  and  concealed  is  stated  to  be  a  railroad  car  in  the  cit}'  of 
Milwaukee. 

The  third  count  is  like  those  that  precede  it,  except  that  concealment  is  not 
charged,  and  except  that  the  time  of  alleged  removal  of  spirits  is  therein  named 
as  the  23d  day  of  April,  1875;  a  railway  car  in  the  city  of  Milwaukee  is  the 
place  to  which  these  spirits  are  alleged  to  have  been  removed,  and  the  quantity 
of  such  spirits  is  said  to  be  three  thousand  five  hundred  proof  gallons. 

The  fourth  count  charges  that  on  the  ISth  day  of  December,  1874,  the 
defendants  named  in  the  indictment,  including  the  defendant  Jacob  Nunne- 
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macher,  conspired  togetlier  by  producing  an  J  distilling  large  qu.intities  of  dls- 
tiileJ  spirits  at  the  distillery  of  Christian  Guenthor,  and  to  transport  and 
remove  the  same  from  the  distillery  out  of  this  collection  district,  without 
payment  of  the  taxes  required  by  law  to  bo  paid  on  distilled  spirits,  unlawfully 
to  defraud  the  United  Slates  of  the  tax  on  said  spirits;  and  as  acts  charged  to 
have  b^jen  done,  to  carry  out  the  purpose  of  the  conspiracy,  it  is  alleged  that, 
on  different  da\'s  named  in  tha  count,  the  defendants  produced  and  distilled  at 
the  distillery  of  Christian  Guenther  various  quantities  of  spirits  which  are 
enumerated,  and  did  not  pay  the  tax  thereon  required  by  law  to  be  paid,  and 
removed  such  spirits  from  said  distillery  to  a  place  and  to  places  other  than  the 
distillery  warehouse  provided  by  law.  This  is  distinguished  from  the  other 
counts,  as  the  conspiracy  count,  in  this  indictment. 

The  first  three  counts  are  based  on  section  3296  of  the  Revised  Statutes, 
which  provides  that  "whenever  any  person  removes  or  aids  or  abets  in  the 
removal  of  any  distilled  spirits  on  which  the  tax  has  not  been  paid,  to  a  place 
other  than  the  distillery  warehouse  provided  by  law,  or  conceals  or  aids  in  the 
concealment  of  any  spirits  so  removed,"  he  shall  be  liable  to  certain  pen- 
alties. The  fourth  count  is  based  upon  section  5^4:0  of  the  statutes,  which 
provides  that  "if  two  or  more  persons  conspire  either  to  commit  any  offense 
against  the  United  States,  or  to  defraud  the  United  States  in  any  manner  or 
for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  "conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable"  to  certain 
penalties. 

Both  in  the  testimony  and  the  arguments  of  counsel  you  have  been  informed, 
not  only  of  the  different  processes  involved  in  the  distillation  of  spirits,  but 
also  of  many  of  the  requirements  of  law  that  must  be  regarded  in  carrying  on 
the  business.  Among  those  requirements  is  one  to  the  effect  that  there  shall  bo 
a  distillery  warehouse  connected  with  every  distillery,  where  all  spirits  manu- 
factured at  the  distillery  shall  be  deposited  and  kept  under  the  charge  of  a 
government  officer,  until  the  tax  thereon  has  been  paid  and  until  it  may  be 
lawfully  removed  therefrom  for  sale  or  other  disposition;  and  it  is,  as  we  have 
seen  from  a  statutory  provision  I  have  quoted,  an  offense  for  any  person  to 
remove  or  aid  in  the  removal  of  any  distilled  spirits  upon  which  the  tax  has 
not  been  paid,  to  a  place  other  than  the  distillery  warehouse  provided  by  law. 
§  723.  What  must  necessarily  be  established  to  support  an  indictment  charging 
a  defendant  with  having  removed  spirits  from  a  distillery  to  a  place  oilier  than 
a  distillery  warehouse. 

To  establish  the  offenses  charged  in  the  first  three  counts  in  this  indictment, 
as  against  the  defendant  on  trial,  it  must  be  shown:  As  to  the  first  count, 
that  on  the  18th  day  of  December,  1874,  or  at  about  that  time,  there  were 
spirits  at  the  distillery  in  question  upon  which  the  government  tax  had  not 
boen  paid ;  that  they  were  removed  to  the  place  of  business  of  August  Ilauske, 
or  after  such  removal  were  there  concealed ;  that  this  was  a  place  other  than  a 
distillery  warehouse  provided  for  or  authorized  by  law;  and  that  the  defendaRt 
removed,  or  concealed  after  removal,  or  aided  in  or  abetted  the  removal  or 
concealment  of,  such  spirits. 

As  to  the  second  count,  the  same  state  of  facts  must  be  shown,  except  that 
the  alleged  removal  or  concealment  of  spirits  must  be  proved  to  have  taken 
place  on  the  21st  day  of  December,  1874,  or  about  that  time;  that  the  alleged 
removal  was  made  to  a  place  other  than  a  distillery  warehouse  in  the  city  of 
Milwaukee;  and  that  the  place  of  concealment  was  a  railway  car.     As  to 
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the  third  count,  again  the  same  state  of  facts  must  be  shown,  except  that  the 
aileoed  removal  of  spirits  must  be  proved  to  have  taken  place  on  or  about  the 
23d  day  of  April,  1875,  and  that  the  place  to  which  the  spirits  were  removed, 
if  at  all,  was  a  railway  car  in  the  city  of  Milwaukee.  Concealment,  as  I  have 
stated,  is  not  alleged  in  this  count.  The  offense  here  charged  is  simply  the  act 
of  removal. 

§  721.  yroof  of  the  removal  of  any  quantity,  whether  less  or  more  than 

is  alleyed^  upon  which  no  tax  has  been  paid^  is  siijficient 

In  each  of  these  counts  particular  quantities  of  spirits  are  alleged  to  have 
been  removed  —  as  in  the  first,  three  thousand  five  hundred  proof  gallons,  in 
the  second  three  thousand  proof  gallons,  and  the  third  three  thousand  five  hun- 
dred proof  gallons.  Nevertheless,  it  is  not  necessary  to  prove  that  these  pre- 
cise quantities  were  so  removed.  So  far  as  quantity  is  concerned,  proof  of  any 
quantity  removed,  less  or  more  than  is  alleged,  upon  which  the  tax  had  not 
been  paid,  is  sufficient.  You  will  bear  in  mind  that  it  is  essential  that  it  bo 
proved  that  the  spirits,  if  any,  removed  or  concealed  as  alleged  in  the  first  and 
second  counts,  and  removed  as  alleged  in  the  third  count,  were  spirits  upon 
which  the  government  tax  had  not  been  paid,  that  the  places  of  removal  and 
concealment  were  as  alleged,  and  that  the  defendant  Jacob  Nunnemacher  was  a 
^*  party  to  or  aided  in  or  abetted  the  commission  of  the  acts  charged. 

§  726.  as  to  the  particular  time  of  removal,  it  is  necessary  at  lenst  to 

prove  that  the  illegal  removal  took  place  at  or  about  the  time  stated. 

Particular  times  of  removal,  and  removal  and  concealment  of  spirits,  are 
alleged  in  these  three  counts.  It  is  not,  however,  indispensable  that  the  prose- 
cution prove  that  these  alleged  transactions  took  place  at  the  precise  times 
stated.  If  it  be  shown  that  the  removal  of  spirits  alleged  in  any  one  of  these 
counts,  or  the  concealment  of  spirits  alleged  in  the  first  and  second  counts,  were 
made  at  or  about  the  time  therein  stated,  this  is  sufficient.  The  time  to  be 
proved  must  be  at  or  about  or  near  the  time  stated,  so  that  it  may  be  plain 
that  the  proof  is  not  of  some  other  transaction  than  that  alleged.  Evidence 
has  been  introduced  tending  to  show  removals  of  spirits  from  the  distillery 
mentiorxed,  to  places  other  than  the  distillery  warehouse,  at  periods  consider- 
ably anterior  and  even  several  years  prior  to  the  times  stated  in  either  of  these 
three  counts  in  the  indictment.  Concerning  this  evidence,  I  have  to  say  that  it 
was  only  permitted  to  be  given  in  support  of  the  fourth  or  conspiracy  count  in 
the  indictment,  and  that  evidence  is  not  to  be  considered  by  you  as  at  all  bear- 
ing upon  the  first  three  counts  or  either  of  them.  Evidence  of  removals  xyf 
spirits  in  previous  years  would  not  support  the  allegations  in  either  of  those 
counts.  To  use  it  for  such  purpose  would  be  to  accept  proof  of  one  offense  to 
convict  of  a  different  offense,  and  this  could  not  be  permitted.  Conviction  on 
either  of  the  first  three  counts  must  bo  of  the  specific  offense  therein  charged, 
and  the  evidence  to  establish  such  offense  must  be  of  the  transaction  or  trans- 
actions alleged  and  occurring  at  or  about  the  time  stated. 

§  726.  It  is  not  necessary  to  prove  a  concealment  of  the  spirits  after  illegal 
removal. 

I  have  said  that  to  convict  this  defendant  on  either  of  these  counts  it  must 
be  shown  that  he  was  a  party  to,  or  aided  in,  or  abetted  the^com mission  of,  one 
or  more  of  the  acts  charged.  In  this  connection  I  may  say  that,  although  the 
first  two  counts  allege  both  removal  and  concealment,  if  it  be  proved  that  the 
defendant  removed,  or  aided  in  or  abetted  the  removal  from  the  distillcrv,  of 
spirits  upon  which  the  tax  had  not  been  paid,  to  the  place  or  places  stated,  at 
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( r  about  the  time  or  times  alleged,  conviction  may  be  had  upon  the  count 
under  which  removal  may  be  proved,  if  at  all,  though  concealment  be  not 
shown. 

§  727.  It  is  not  necessary  to  prove  thai  the  party  indicted  should  have  actually 
leen present  at  tike  time  of  the  alleged  removal^  provided  he  directed  it  or  aided  or 
aheUed  therein. 

Now,  gentlemen,  the  three  counts  in  question  allege  the  commission  of  illegal 
acts.  This  defendant  is  charged  with  committing  those  acts.  I  may  first  state 
to  you  as  a  general  proposition  that  to  establish  this  charge  there  must  be 
shown  participation  in  or  connection  with  the  alleged  removal  or  concealment 
of  spirits  on  the  part  of  the  defendant,  with  intent  to  accomplish  or  forward  the 
commission  of  the  act.  If  he  personally,  with  guilty  knowledge  or  intent,  did 
the  act  either  for  or  by  himself,  or  jointly  with  others,  that  of  course  ends  the 
question.  To  instigate,  encourage,  incite,  advise,  procure  or  assist  in  the  re- 
moval of  spirits  on  which  the  tax  has  not  been  paid  from  the  distillery  to  a 
place  other  than  the  distillery  warehouse,  with  a  design  to  accomplish  or  pro- 
mote or  facilitate  such  removal,  is  to  aid  in  and  abet  the  commission  of  the 
act.  With  these  general  propositions  in  mind,  let  us  come  to  more  particular 
statements.  And  what  I  now  say  you  will  keep  in  mind  when  we  come  to  con- 
sider the  count  for  conspiracy,  for  the  same  general  rules  or  principles  apply 
nnder  that  count  as  under  those  we  are  now  considering. 

If  this  defendant  was  a  party  in  interest  in  the  business  of  this  distillery,  or 
was  a  party  participating  in  the  profits  of  the  business,  and  for  himself  or  with 
others,  directed,  prescribed,  ordered  or  set  on  foot  the  alleged  removal  or 
removals  of  spirits,  then  he  may  be  convicted  of  such  removal  or  removals,  and 
that,  too,  though  he  may  not  have  been  personally  present  at  the  time.  United 
States  V,  Blaisdell,  3  Ben.,  140.  If  he  was  not  such  a  party  in  interest,  but 
personally  and  knowingly  participated  in  the  act  or  acts  of  alleged  removal, 
then  his  relation  to  the  transaction  would  be  the  same  in  point  of  responsibility 
as  before.  If  he  leased  his  distillery  or  furnished,  for  hire  or  otherwise,  teams 
'and  teamsters  for  the  purpose  or  with  the  intent  of  providing  the  means  or 
affording  the  opportunity  to  facilitate  or  accomplish  the  removal  of  spirits  upon 
which  the  tax  had  not  been  paid,  from  this  distillery  to  a  place  other  than  the 
distillery  warehouse,  or  with  knowledge  that  such  instrumentalities  were  to  be 
80  used,  and  with  such  instrumentalities  so  furnished  and  employed,  the  alleged 
removals  or  either  of  them  were  made,  then  it  could  be  said  that  he  was  influ- 
enced by  an  unlawful  purpose,  that  he  derived  profit  or  advantage  from  tl:e 
prosecution  of  that  purpose,  and  he  would  be  in  that  case  a  guilty  participant 
in  the  act  or  acts.  In  other  words,  gentlemen,  in  such  case,  where  a  person 
with  unlawful  purpose  or  intent  designs  the  commission  of  a  criminal  act,  and, 
to  carry  out  that  purpose  or  eflfect  the  unlawful  object,  another  is  employed  to 
do  the  act,  that  act  becomes  the  act  of  the  principal,  and  he,  as  well  as  the 
agent,  is  criminally  accountable.  This  is  upon  the  principle  that  "  he  who  com- 
mands or  procures  a  crime  to  be  done,  if  it  is  done,  is  guilty  of  the  crime."  So 
too,  if  these  spirits  were  removed  as  alleged,  and  the  defendant  knew  them  to 
be  spirits  upon  which  the  tax  had  not  been  paid,  though  he  had  no  interest  in 
the  distilling  business  or  in  the  spirits  alleged  to  have  been  unlawfully  removed, 
if  he  intentionally  aided  in  or  abetted  the  removal  within  the  meaning  of  those 
terms,  as  I  have  before  stated  it  to  you,  then  he  offended  within  the  meaning 
of  the  statute. 
I  have  said  that  intentional  participation  in  or  connection  with  the  alleged 
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unlawful  acts  must  be  shown.  Troni  this  it  follows  that  proof  of  mere  suspicion 
or  bare  knowledge  that  the  act  is  being  done  by  others,  without  such  participa- 
tion in  it  or  connection  with  it,  is  not  sufficient.  If,  therefore,  thedefenxlanb 
leased  this  distillery  and  let  his  teamsters  and  teams,  without  knowledge  that 
they  were  to  be  employed  for  the  pur|)ose  of  making  or  accomplishing  unlaw- 
ful removals  of  spirits,  and  without  any  purpose,  intent  or  design  of  furnishiiig 
the  means  for  such  removals,  but  leased  and  let  Ihem,  so  far  as  his  intent  was 
concerned,  in  good  faith  for  the  transaction  of  lawful  business,  and  did  not  par- 
ticipate either  as  a  party  in  interest,  or  otherwise,  in  the  alleged  removals,  or 
intentionally  aid  in  or  abet  such  removals,  I  do  not  think  that,  while  such  orig- 
inal letting  of  the  distillery  and  teams  and  teamsters  was  continuing,  mere  sub- 
sequently acquired  knowledge  that  the  alleged  unlawful  transactions  were  in 
progress  would  justify  conviction  under  either  of  the  first  three  counts  in  this 
indictment.  Knowledge  of  the  commission  of  unlawful  acts  ma\%  however,  be 
taken  into  consideration  by  the  juiy,  in  connection  with  whatever  facts  and 
circumstances  may  be  proved,  to  aid  in  determining  whether  or  not  the  defend- 
ant was  a  participant  in  or  a  party  to  the  alleged  unlawful  acts,  if  such  acts  or 
either  of  them  be  shown. 

Now  it  is  claimed  on  the  part  of  the  government,  that,  at  the  times  stated  in 
the  first  three  counts  of  the  indictment,  this  defendant  was  in  fact  a  party  in 
interest  in  the  distilling  business  at  the  Kinnikinnic  distillery,  although  others 
were  having  the  active  management;  that  the  connection  of  Guenther  wMth  the 
business  as  a  manager  was  a  mere  cover  or  subterfuge  adopted  to  facilitate  the 
manufacture  and  removal  of  illicit  spirits  from  the  distillery,  for  the  benefit  of 
Jacob  and  Hermann  Nunnemacher;  that  this  defendant,  whether  directly  a 
party  in  interest  in  the  business  or  not,  leased  the  distillery  and  furnished 
teamsters  and  teams  for  the  purpose  of  removing  such  spirits  from  the  distillery 
to  .places  other  than  the  distillery  warehouse,  and  had  knowledge  that  they 
were  to  be  and  were  so  used,  and  that  all  the  circumstances  show  his  participa- 
tion and  intentional  co-operation  in  the  alleged  unlawful  acts  charged  in  these 
counts  of  the  indictment.     This  is  the  claim  on  the  part  of  the  prosecution. 

On  the  contrary,  it  is  claimed,  on  the  part  of  the  defense,  that  he  was  not  in 
any  manner  interested  in  the  business  of  distilling;  that  he  had  leased  the 
property,  and  that  others  operated  the  distillery  and  conducted,  controlled  and 
had  the  avails  of  the  business,  without  any  participation  therein  by  him,  except 
that  he  received,  as  he  claims,  rents  for  the  use  of  the  property,  stipulated  com- 
pensation for  the  employment  of  his  teams  and  teanisters,  and  a  portion  of  the 
slops  of  the  distillery  for  his  cattle  and  other  stock;  that  he  was  engaged  in 
carrying  on  his  farm,  dealing  in  cattle  and  hogs,  and  that  his  business  was  en- 
tirely disconnected  from  the  manufacture  of  spirits,  and  that  he  had  no  interest 
therein.  It  is  claimed  further  in  his  behalf  that  there  was  no  participation  by 
the  defendant  with  guilty  knowledge  or  intent  in  the  removal  or  concealment 
of  illicit  high  wines;  that  he  knowingly  rendered  no  aid,  assistance  or  encour- 
agement in  the  removal  of  such  spirits,  and  that  his  attention  to  teams  owned 
by  him  and  assisting  in  the  distillery  business,  was  merely  to  see  that  they  were 
not  overworked  and  w*ere  properly  used  and  cared  for;  and  it  is  also  claimed 
that  the  testimony  is  wholly  inadequate  and  insufficient  to  establish  either  of 
these  three  counts  as  against  this  defendant. 

Upon  the  fourth  count  in  the  indictment,  the  questions  requiring  your  atten 
tion  are  these:  1.  Was  there  such  a  conspiracy  as  is  alleged,  and  if  there  was, 
were  any  or  either  of  the  overt  acts  charged  in  this  count  committed  as  alleged, 
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in  execation  of  the  conspirac}',  or  to  carry  into  effect  its  object?  3.  If  such  a 
GODspiracj  was  formed  and  existed,  was  the  defendant  connected  with  it  as  one 
of  the  conspirators? 

§  728.  Conspiracy^  what  constitutes. 

A  conspiracy  is  formed  when  two  or  more  persons  agree  together  to  do  that 
which  is  unlawful  —  in  other  words,  when  they  combine  to  accomplish,  by  their 
united  action,  a  criminal  or  unlawful  purpose;  and  the  statutory  offense  is 
complete  when  such  agreement  is  made  or  such  combination  is  entered  into,  and 
one  or  more  of  the  parties  do  any  act  to  effect  the  object  of  such  conspiracy. 
To  illustrate,  if  two  or  more  persons  agree  together  that  by  fraudulent  prac- 
tices they  will  deprive  or  defraud  the  government  of  the  tax  required  to  be 
paid  on  distilled  spirits,  and  one  or  more  of  these  persons  do  any  act  to  effect 
the  object  of  such  agreement,  they  are  guilty  of  the  offense  of  conspiracy. 

"It  is  not  necessary  to  constitute  »  conspiracy  that  t^'o.or  more  persons 
should  meet  together  and  enter  into  an  explicit  or  formal  agreement  for  an  un- 
lawful scheme,  or  that  they  should  directly,  by  words  or  in  writing,  state  what 
the  unlawful  scheme  is  to  be,  and  the  details  of  the  plan  or  means  by  which 
the  unlawful  combination  is  to  be  made  effective.  It  is  sufficient  if  two  or 
more  persons,  in  any  manner  or  through  any  contrivance,  positively  or  tacitly 
come  to  a  mutual  understanding  to  accomplish  a  common  and  unlawful  de- 
sign." United  States  v.  Babcock,  3  Cent.  L.  J.,  144.  A  mere  agreement  or 
combination  to  effect  an  unlawful  purpose,  not  followed  by  any  act  done  by 
either  of  the  parties  to  carry  into  execution  the  conspiracy,  does  not  constitute 
the  offense.  There  must  be  both  the  corrupt  agreement  or  combination,  and 
an  act  done  by  one  or  more  of  the  parties  to  effect  the  illegal  object  or  design 
agreed  upon,  to  make  the  punishable  offense  under  the  statute.  If  the  con- 
spiracy is  formed  by  all  or  some  of  the  parties  charged,  and  the  act  to  effect 
the  object  of  the  conspiracy  is  done  by  only  one  of  the  parties^  this  constitutes 
a  complete  offense  as  to  both  or  all  of  the  members  of  the  conspiracy,  for  in  that 
ciise  the  act  of  one  becomes  the  act  of  both  or  all.  I  say  to  you  further,  that 
such  connection  with  or  relation  to  a  conspiracy  as  the  law  takes  notice  of  and 
punishes  is  not  dependent  upon  personal  pecuniary  interest  in  the  result  of  the 
unlawful  adventure.  "Where  there  is  an  attempted  attainment  of  an  unlawful 
end  by  two  or  more  persons,  who  are  actuated  by  a  common  design  of  ac- 
complishirTg  that  end,  and  who,  in  any  way  and  from  any  motive,  work 
together  in  furtherance  of  the  unlawful  scheme,  each  one  of  the  persons 
becomes  a  member  of  the  conspiracy.  In  determining  whether  the  person 
charged  is  one  of  the  alleged  conspirators,  it  is  obviously  proper  and  important 
for  the  jury  to  inquire  whether  any  interest  or  motive,  pecuniary  or  of  any 
other  character,  existed  for  participation  in  the  unlawful  enterprise,  and  this 
may  oftentimes  materially  aid  in  a  determination  of  the  question  as  to  whether 
the  person  accused  was  or  was  not  one  of  the  parties  to  the  alleged  conspiracy. 

To  establish  the  commission  by  the  defendant  of  the  offense  here  charged, 
you  must  be  satisfied  upon  the  testimony  that  a  conspiracy  was  formed  to  de- 
fraud the  United  States  of  the  tax  upon  distilled  spirits,  distilled  and  produced 
at  the  distillery  in  question;  thc\t  the  defendant  Jacob  ISTunnemaoher  was  a 
party  to  that  conspiracy,  and  that,  to  effect  the  object  of  such  conspiracy,  one 
or  more  of  the  defendants  named  in  the  indictment  did  one  or  more  of  the 
overt  acts  therein  alleged.  The  overt  acts  charged  in  this  count  are  the  re- 
movals of  certain  quantities  of  distilled  spirits,  upon  which  the  government  tax 
had  not  been  paid,  to  a  place  and  places  other  than  the  distillery  warehouse 
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provided  by  law.  It  is  not  essential  tjiat  the  precise  quantity  of  spirits  named 
in  the  count  should  be  proven,  nor  is  it  necessary  that  the  alleged  conspiracy 
should  be  shown  to  have  been  formed  at  the  precise  time  alleged.  It  is  suflBl- 
cient  if  it  be  shown  that  there  was  a  quantity,  or  were  quantities,  of  spirits  dis- 
tilled and  produced  at  the  distillery  named,  upon  which  the  tax  was  unpaid ; 
that,  at  about  the  time  charged  in  the  indictment,  there  was  a  conspiracy 
between  any  two  or  more  of  the  persons  who  are  alleged  to  have  conspired 
together  to  defraud  the  government  of  the  tax  on  such  spirits;  that  the  defend- 
ant on  trial  here  was  connected  with,  or  a  party  to,  such  conspiracy,  and  that 
the  unlawful  combination  was  followed  by  one  or  more  of  the  alleged  acts  done 
by  one  or  more  of  the  defendants,  for  the  purpose  of  accomplishing  its  object. 
There  must  be  at  least  two  parties  to  a  conspircicy,  and  the  defendant  Jacob 
Nunnemacher  may  be  convicted  under  the  allegations  of  the  fourth  count  of 
this  indictment,  if  it  be  established  beyond  reasonable  doubt  that  he  either 
conspired  with  any  of  the  defendants  named  in  the  count,  or  with  any  person 
or  persons  unknown  to  the  government  and  the  jury,  or  with  any  of  the  defend- 
ants named,  and  any  person  or  persons  so  unknown,  to  defraud  the  United 
States  of  the  tax  on  the  spirits  mentioned. 

§  729.  Proof  of  conspiracy, 

Te  establish  a  conspiracy  it  is  not,  as  I  have  already  said,  necessary  that  there 
should  be  "an  explicit  or  formal  agreement  for  an  unlawful  scheme"  between 
the  parties,  nor  is  it  essential  that  direct  and  positive  proof  be  made  of  an  express 
agreement  to  do  the  act  forbidden  by  law.  In  such  cases  it  is  frequently  im- 
possible to  produce  such  proof,  because  conspiracies  are  not  usually  meditated 
and  planned  in  the  presence  of  witnesses  not  parties  thereto,  nor  in  the  terms 
of  express  stipulations.  Hence  it  is  competent  to  prove  the  alleged  conspiracy 
by  circumstances.  The  understanding,  combination  or  agreement  between  tbd 
parties  in  the  given  case,  to  effect  the  unlawful  purpose  charged,  must  he 
proved,  because  without  the  corrupt  agreement  or  understanding  there  is  iio 
conspiracy.  But,  as  I  have  just  said,  circumstantial  evidence  may  be  resovted 
to  to  show  the  agreement  or  conspiracy.  The  acts  of  parties,  the  nature  of 
those  acts,  with  the  accompanying  circumstances,  the  character  of  the  transac- 
tion or  series  of  transactions,  as  the  evidence  may  disclose  them,  should  be 
investigated  and  considered,  and  are  sometimes  the  only  sources  from  which 
to  derive  the  evidence  of  an  agreement  which  may  be  express  or  implied  to  do 
the  act  which  the  law  condemns. 

§  730.  The  same  conspiracy  still  exists^  (hough  it  may  he  increased  subsequently 
by  the  addition  of  new  members. 

If  you  find  the  existence  of  the  conspiracy  as  alleged,  your  inquiry  upon 
this  count  will  be  narrowed  to  a  single  ultimate  question  of  fact,  namely :  was 
the  defendant  one  of  the  conspirators  —  a  fellow  conspirator  with  the  officers 
and  other  persons  named  in  the  indictment?  The  government  affirms  it,  and 
must  prove  it  by  legal  and  satisfactory  evidence  in  order  to  ask  a  verdict 
in  its  favor.  ...  In  this  connection  I  say  to  you  further,  that  the  identity 
of  a  conspiracy  is  not  necessarily  destroyed  by  the  connection,  at  a  subsequent 
period,  of  new  or  additional  parties  therewith.  In  other  words,  a  conspiracy 
may  be  formed  between  certain  persons,  other  persons  may  join  it  in  its  suc- 
ceeding stages,  and  so  its  existence  as  one  prolonged  conspiracy  may  be  con- 
tinued. As  the  defendant  is  indicted  for  conspiracy  with  the  persons  named 
in  the  indictment,  it  is  clear  that  the  charge  implies  that  the  defendant  knew 
there  was  such  a  conspiracy,  and,  with  such  knowledge,  knowingly  aided  the 
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conspirators  in  their  unlawful  scheme,  and  the  alleged  guilty  knowledge  and 
participation  must  be  proved  by  the  government. 
§  73  !•  The  different  niemhers  of  a  conspiracy  may  perform  different  acts. 
Guilty  connection  with  a  conspiracy  may  be  established  by  shOwMng  associ- 
ation by  the  person  accused,  with  others,  in  and  for  the  purpose  of  the  prose- 
cation  of  the  illegal  object.  Each  party  must  be  actuated  by  an  intent  to 
promote  the  common  design,  but  each  may  perform  separate  and  distinct  acts  in 
forwarding  that  design.  "If  two  persons  pursue  by  tlieir  acts  the  same  object, 
one  performing  part  of  an  aot,  and  the  other  another  part  of  the  same  act,  so 
as  to  complete  it  with  a  view  to  the  attainment  of  the  object  they  were  pur- 
suing, the  jury  are  at  liberty  to  draw  the  conclusion  that  they  have  been 
engaged  in  a  conspiracy  to  effect  that  object."     3  Archb.  Cr.  Pr.,  622. 

Co-operation  in  some  form  must  be  shown,  though  that  co-operation  need 
not  be  prompted  by  pei'sonal  pecuniary  interest.  There  must  be  intentional 
participation  in  the  transaction,  with  a  view  to  the  furtherance  of  the  common 
design  and  purpose,  though  that  participation  need  not  be  active  and  may  be 
subordinate.  If  parties  in  any  manner  work  together  to  advance  the  unlaw- 
ful scheme,  having  its  promotion  in  view,  and  "  actuated  by  the  common  pur- 
pose of  accomplishing  the  unlawful  end,"  they  are  conspirators.  If  a  person, 
understanding  the  unlawful  character  of  the  transaction,  encourages,  advises, 
counsels,  or  in  any  manner,  with  a  view  to  forwarding  the  enterprise  or  scheme, 
assists  in  its  prosecution,  he  becomes  a  conspirator. 
§  732.  Mere  Jcjiowledge  of  existence  of  conspiracy  -not  sufficient 
Mere  knowledge  that  a  conspiracy  has  been  formed  or  is  in  progress,  unac- 
companied by  such  acts  or  relation  to  it  as  show  intentional  connection  with 
or  prticipation  in  the  conspiracy,  is  not  sufficient  to  charge  the  person  with 
the  oflFense;  though  in  such  case,  the  fact  of  knowledge,  when  proved,  may  be 
considered  in  connection  with  the  conduct  of  the  person  and  all  the  circum- 
stances, in  determining  whether  or  not  he  is  a  party  to  the  conspiracy. 

UNITED  STATES  v.  ANGELL. 
(Circuit  Court  for  New  Hampshire:  11  Federal  Reporter,  84-47.     1881.) 

Statement  of  Facts. —  Motion  for  new  trial  and  in  arrest  of  judgment. 
Indictment  and  conviction  for  selling  liquors  by  retail  without  having  paid  the 
special  tax.     The  motion  was  founded  on  ten  exceptions  saved  at  the  trial. 

(The  first  part  of  the  opinion,  which  was  devoted  to  questions  on  the  admis- 
sibility of  evidence,  is  omitted.) 

§  733.  A  receipt  for  tax  for  selling  spirits  has  no  retroactive  effect. 

Opinion  by  Clark,  D.  J. 

As  to  the  fifth  exception  there  was  evidence  to  show  that  between  May,  1867, 
and  September,  1867,  the  respondent  exercised  the  business  of  a  retailer  of 
liquors  without  a  license,  and  without  paying  the  required  tax.  September  1, 
1867,  he  paid  the  tax  and  received  a  license,  and  no  attempt  was  made  or  proof 
offered  to  show  that  he  sold  after  that  time.  It  was  to  meet  the  proof  of  the 
sales  prior  to  September  1,  1867,  before  the  respondent  had  paid  his  tax  and 
received  the  license,  that  the  receipt  was  offered,  and  it  is  contended  that  the 
receipt  has  a  retroactive  effect,  and  is  a  full  answer  to  the  charge  and  proof. 
Bat  it  can  have  no  such  force.  The  revenue  law  (14  Stat,  at  Large,  112)  pro- 
vides "that  a^y  one  who  shall  exercise  or  carry  on  any  trade,  business,  or  pro- 
fession, or  do  any  act  hereinafter  mentioned,  for  the  exercising,  carrying  on 
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or  doing  of  whjch  a  special  tax  is  imposed  by  law,  without  payment  thereof  as 
in  that  behalf  required,  shall,  for  every  such  oflFense,  besides  being  liable  to  the 
payment  of  the  tax^  be  subject  to  imprisonment  for  a  term  not  exceeding  two 
years,  or  a  fine  not  exceeding  $500,  or  both."  Now,  if  the  fine  and  imprison- 
ment are  in  addition  to  the  tax,  or,  as  the  law  expresses  it,  besides  being  liable 
t^  the  payment  of  the  tax,  how  can  it  be  contended  that  the  payment  of  the 
tax  releases  from  the  fine  and  imprisonment?  Again,  the  penalty  had  been 
incurred  before  the  payment  of  the  tax,  and  the  receipt  given  could  not  oper- 
ate as  a  pardon.  The  law  makes  no  provision  for  such  an  efi^ect,  nor  could  the 
collector  of  taxes  confer  it.  The  collector  could  not  pardon  the  oflFense.  The 
president  alone  could  do  it.  If  there  had  been  any  proof,  or  any  question 
made,  about  any  sale  after  the  1st  of  September,  1867,  then  the  payment  of  the 
tax  and  the  license  would  have  been  competent,  and  a  full  answer  to  such  sub- 
sequent sale;  but  there  was  none,  and  it  was  offered  to  meet  the  sales  before 
the  payment  of  the  tax,  and  it  was  properly  rejected. 

§  784.    What  constitutes  a  retail  dealer  in  liquors. 

The  instructions  here  in  the  sixth  exception  asked  were  properly  refused,  and 
those  given  were  correct.  "When  the  respondent  was  employed  to  procure  some 
rum  for  various  parties,  he  had  two  courses  to  pursue.  Either  he  could  have 
purchased  for  the  parties  employing  him,  and  in  their  names,  or  he  could  pur- 
chase in  his  own  name,  and  afterwards  transfer  it  to  them!  He  chose  the 
latter  course.  He  purchased  for  himself  (though  with  theij  money)  and  trans- 
ferred it  to  them;  and  he  stood  exactly  in  the  place  of  a  person  selling  before- 
hand and  taking  pay  for  what  he  furnished  afterwards.  It  can  make  no 
difiference  that  he  did  this  without  a  profit.  A  man  often  sells  without  a  profit, 
or  at  a  loss;  still  it  is  a  sale.  Nor  is  it  very  material  to  consider  what  remedies 
the  principals  might  have  had  against  their  agent  if  he  had  not  delivered  them 
the  rum.  But  it  is  very  certain  no  one  could  have  clainied  the  whole  barrel  of 
rum,  nor  could  they  all  collectively  have  claimed  it;  the  most  that  can  be  said 
is  that  each  had  a  claim  for  a  s|>ecific  part.  But  the  very  material  question  is, 
to  whom  was  the  rum  sold  actually?  How  did  the  respondent  purchase  it?  In 
his  own  name  or  that  of  his  principals?  If  in  his  own  name,  he  could  not 
convey  it  to  other  parties  without  a  resale;  and  whenever  he  delivered  a  portion 
of  that  rum  to  any  person,  for  money  paid  either  before  or  afterwards,  it  was 
a  sale  of  so  much. 

Where  it  does  not  appear  that  an  agent,  making  a  contract,  acted  expressly 
or  ostensibly  as  a  public  agent,  it  will  be  deemed  a  private  contract.  Swift  v. 
Hopkins,  13  Johns.,  313;  Olney  v.  Wickes,  18  Johns.,  122.  A  government 
agent,  known  to  be  such,  is  personally  liable  on  his  contracts,  unless  he  discloses 
that  they  are  made  for  the  government.  Sheffield  v,  Watson,  3  Caines,  69.  A 
contract  made  by  an  agent  for  his  principal  should  be  in  the  name  of  the  prin- 
cipal. Spencer  v.  Field,  10  Wend.,  87.  When  he  acts  in  his  own.  name  he 
binds  himself.  Bank  of  Rochester  v.  Monteath,  1  Denio,  402;  Wiley  v.  Shank, 
4  Blackf.,  420.  There  can  be  no  doubt  that  if  the  respondent  had  purchased 
this  rum  on  credit  he  would  have  been  liable  to  the  vendor  for  its  amount. 
Why?  Because,  not  disclosing  that  he  was  an  agent  for  others,  he  had  made 
the  purchase  to  himself,  and  bound  himself,  so  that  when  he  transferred  it  from 
himself  to  others  it  must  be  regarded  as  a  sale.  The  transaction  clearly  was 
that  the  vendor  in  Boston  sold  a  barrel  of  rum  to  the  respondent.  He  knew 
nobody  else.  He  did  not  sell  so  many  gallons  to  A.  and  so  manjr  to  B.  and  so 
many  to  0.    Nor  did  the  respondent  purchase  so  many  for  A.  and  so  many  for 
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B.  and  so  inany  for  C,  separately,  but  he  made  one  purchase  of  a  barrel  to 
himself  and  then  parceled  it  out  as  parties  desired  it,  having  taken  pay  before- 
hand. 
§  78 5.  An  eaqrired  license  to  sell  liquors  ta  no  defense. 

Upon  exception  7  there  can  be  no  reasonable  doubt.  The  instroctions 
prayed  for  woatd  have  been  clearly  wrong  and  without  law.  Congress  has  the 
power  nnder  the  constitution  to  lay  and  collect  taxes,  duties  and  irapostr. 
Article  1,  §  8.  It  has  also  power  to  raise  armies,  and  provide  and  maintain  a 
navy,  and  to  do  various  things  requiring  money;  and  hence  an  implied  power 
to  raise  the  money  in  any  proper  manner  not  repugnant  to  the  constitution. 
This  congress  has  undertaken  to  do  by  a  tax  or  duty  upon  various  articles  an  1 
employments.  Among  other  things,  it  has  imposed  a  special  tax  of  $25  upon 
retail  dealers  in  liquors,  and  imposed  a  penalty  for  exercising  the  business  with- 
out paying  such  tax,  if  any  one  attempts  it.  There  was  proof  that  the  re- 
spondent undertook  to  retail  liquor  without  paying  the  tax;  and  to  excuse 
himself  from  the  penalty  the  defendiint  says  he  was  town  agent  for  the  town 
of  Sunapee,  and  while  so  agent,  he  had  a  license  from  the  United  States  to 
carry  on  the  business  of  a  retailer,  and  when  that  license  expired,  May  1,  1807, 
he  had  some  liquors  on  hand,  and  he  sold  afterwards  only  such  liquors,  and  was 
not  chargeable.  The  answer  to  this  is  that  his  former  license  was  to  exercise 
the  business  for  a  specific  iime^  anJ  when  that  time  expired  his  license  expired, 
no  matter  what  he  had  on  hand.  Suppose  that  while  his  license  lasted  he  had 
purchased  stock  enough  to  have  lasted  him  five  years,  could  he  on  that  account 
have  continued  to  sell  those  liquors  for  five  years?  It  would  bo  an  evasion  of 
the  law  to  have  allowed  it;  and  no  matter  from  whom  he  purchase  I  tiie  liquor, 
whether  from  the  town  or  from  the  state  of  New  Hampshire,  neither  could 
confer  on  him  any  authority  to  sell.  The  law  of  congress  is  paramount,  and 
the  court  gave  proper  instruction  upon  th6  point. 

§736.  An  instruction  defining  an  offense  in  the  language  of  the  statute  is 
proper. 

Upon  the  eighth  and  ninth  exceptions  it  is  sufficient  to  say  that  congress  has 
defined  (14  Stat,  at  Large,  116,  474)  what  constitutes  a  retail  dealer,  to  wit: 
"Every  person  who  shall  sell  or  offer  for  sale  foreign  or  domestic  spirits,  wino^, 
ale,  beer,  or  other  malt  liquors,  and  whose  annual  sales,  including  all  sales  of 
merchandise,  do  not  exceed  $25,000,  shall  bo  regarded  as  a  retail  dealer  in 
liquor."  And  the  court  instructed  the  jury  what  or  who  was  a  retail  dealer,  in 
the  language  of  the  law.  The  instructions  prayed  for  were  not  in  accordance 
with  the  statute,  and  could  not  properly  be  given. 

§  787.  It  is  not  indispensable  that  the  jury  in  retiring  shall  take  the  indict- 
ment with  them-. 

We  come'now  to  the  tenth  and  last  exception.  In  all  criminal  prosecutions 
the  accused  has  the  right  to  a  trial  by  jury,  and  to  be  informed  of  the  nature 
and  cause  of  his  accusation.  Article  6  of  the  amendments  of  the  constitution. 
That  the  trial  may  be  fair  the  jury  must  also  be  informed  of  the  nature  of  tho 
accusation;  and  before  the  trial  commences  the  indictment  is  read,  and  the 
charge  generally  explained.  It  was  so  done  in  this  case.  There  is  no  com- 
plaint that  the  jury  did  not  understand  the  cause,  or  it  had  not  been  stated  to 
them,  nor  that  the  indictment  was  not  present  at  the  trial,  nor  that  the  re- 
spondent had  not  sufficient  opportunity  to  examine  and  take  exceptions  to  it. 
Bat  we  are  asked  to  arrest  the  judgment  because,  inadvertently,  the  indictment 
was  not  sent  with  the  other  papers  to  the  room  of  the  jury  while  they  were 
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deliberating.  There  is  no  doubt  the  practice  is  thus  to  send  the  indictment 
with  the  jury, and  in  a  case  where  injury  resulted  to  the  respondent  the  court 
would  interfere  to  shield  him  from  that  injury.  But  the  court  cannot  presume 
such  an  injury,  and  there  is  no  pretense  of  any  here.  If  the  jury  had  needed 
the  indictment  when  in  their  room  they  could  have  called  for  it,  but  they  did 
not;  they  did  not  need  it;  they  knew  of  what  the  respondent  was  accused; 
they  knew  they  were  trying  him  on  the  charge  in  the  indictment,  and  they 
were  not  aware  of  its  absence  until'they  came  into  court.  We  think  such  aa 
inadvertence  is  no  cause  for  arresting  the  judgment.  Judgments  are  gener- 
ally arrested  for  mistakes  or  defects  in  the  record ;  and  in  Burnett  v.  Ballun,  2 
Nott  &  McC,  435,  it  was  held  they  would  only  be  arrested  for  error  apparent 
in  the  record.  But  they  are  sometimes  arrested  for  other  reasons;  as  the 
previous  opinion  of  a  juror,  misconduct  of  a  juror,  or  the  improper  separation 
of  the  jury.  But  here  is  no  error  in  the  record,  no  suggestion  of  the  want  of 
an  impartial  jury,  or  of  misconduct,  or  of  unfairness,  but  a  mere  inadvertence, 
working  no  damage  to  the  respondent.  There  must  be  judgment  on  the  ver- 
dict. 

§  738.  Sale  without  license.—  It  is  no  defense  to  an  indictment  in  a  state  court  for  keeping 
and  maintaining  a  place  for  the  keeping  and  sale  of  intoxicating  liquors  without  a  license 
from  the  state,  that  the  defendant  has  procured  and  paid  for  a  license  from  the  United  States 
under  the  internal  revenue  acts  of  congress.  The  circumstance  that  the  state  prohibition 
applies  to  merchandise  in  its  original  packages  is  immaterial.  Even  in  case  of  importation, 
that  circumstance  is  available  only  to  the  importer.  Pervear  v.  The  Commonwealth,  5  Wall., 
475.     See  g  720. 

§  73:>.  It  is  no  defense  to  a  prosecution  for  the  sale  of  liquoi-s  without  a  license  tKit  the 
defendant  honestly  intended  to  apply  them  to  the  use  of  the  sanitary  commission.  United 
States  V.  Dodge,*  Deady,  186. 

§  740.  A  prosecution  under  section  73  of  the  internal  revenue  act  of  June  30,  1884,  is  sus- 
tained by  proof  of  a  single  act  of  selling  or  offering  liquor  for  sale  without  a  license.     Ibid, 

g  741.  A  person  may  be  engaged  in  the  retail  liquor  business  under  the  provisions  of  that 
part  of  the  act  of  June  30.  1861,  relating  to  the  sale  of  liquors  without  a  license,  without  any 
particular  instance  of  selling  or  offering  to  sell.  A  person  is  engaged  in  the  business,  within 
the  meaning  of  the  act,  when  he  has  the  means  to  do  so  at  his  command,,  and  holds  himself 
out  to  the  world  in  tliat  capacity,  or  is  ready  or  offers  to  do  a  particular  act  constituting  such 
business.  If  he  should  not  succeed  in  securing  custom  or  making  sales,  this  fact  is  not  an 
excuse  for  having  engaged  in  the  business  without  a  license.  The  license  must  first  be  ob- 
tained, and  ihen,  and  not  l>efore,  the  party  is  at  liberty  to  offer  liquor  for  sale  in  quantities  of 
less  than  three  gallons.  The  liquor  may  be  offered  for  sale  without  a  special  or  personal 
Bolicitrition  to  any  particular  person  to  become  a  purchaser;  it  may  be  done  by  general  adver- 
tisement in  the  press,  or  by  the  exhibition  of  signs  or  symbols  in  the  vicinity  of  the  place  of 
the  allegc'd  business,  or  by  having  the  article  on  sale  with  the  intent  to  dispose  of  it  to  any 
person  offering  to  purchase.     Ibid. 

§  742.  Removinfi:  spirits.—  Under  the  internal  revenue  act  of  July  13,  1886,  r(*moving 
spirits,  and  aiding  and  abetting  such  removal,  nre  distinct  offenses;  and  a  person  cannot,  for 
the  same  specific  act,  be  convicted  both  of  removing,  and  aiding  and  abetting  in  removing,  so 
as  to  multiply  penalties.     United  States  v,  Blaisdell,*  3  Ben.,  133.     See  gg  716-719. 

§  743.  A  person  interested  in  a  distillery  who  prescribes,  orders,  directs  or  sets  on  foot  a 
removal  of  spirits  therefrom  contrary  to  law  is  guilty  of  such  removal  though  not  personally 
present;  and  any  person  not  interested  in  the  running  of  the  distillery,  who  was  actually  and 
personally  engaged  in  the  removal,  is  likewise  guilty.  Any  help  or  assistance  less  than  this, 
or  any  encouragement  or  assistance,  is  aiding  or  abetting  such  removal.     Ibid, 

§  744.  Where  five  counts  in  an  indictment  were  founded  on  section  30  of  the  act  of  March 
2,  1867,  declaring  "  that  if  two  or  more  persons  shall  conspire  ...  to  defraud  the  United 
States  in  any  manner  whatever,  and  one  or  more  of  said  parties  to  said  conspiracy  shall  do 
any  act  to  effect  the  object  thereof,  the  parties  to  said  conspiracy  shall  bo  deemed  guilty," 
etc.,  and  four  counts  were  founded  on  the  act  of  July  13,  1868,  authorizing  the  removal  i.t 
distilled  spirits  from  a  bonded  warehouse  w'*hout  the  payment  of  the  tax,  on  the  execution 
of  a  transportation  bond,  but  making  it  criminal  for  the  officers  of  the  revenue  to  allow  such 
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a  removal  upon  a  bond  known  by  them  to  be  false  and  fraudulent,  the  court  held  that  the  re- 
peal of  the  act  of  IJ^'OO  did  not  affect  a  subsequent  conviction  and  sentence  on  the  indict mnnt, 
although  the  couspii*acy  consisted  in  removing  spirits  on  a  fraudulent  bond,  and  that  the  act 
of  iS67  was  sufficient  to  sustain  the  conviction  and  sentence.  In  re  Calicott,*  1  Am.  L.  T. 
Rep.,  129. 

§  745.  Defendant  was  indicted  under  section  3318,  Revised  Statutes,  for  omitting  to  enter 
on  his  books  (he  being  a  wholesale  liquor  dealer'-  a  certain  lot  of  spirits  which  were  co  isi;^  i  -l 
1 1  him.  and  which  he  sold  after  paying  the  freight,  and  gave  the  buyer  an  order  for  the  spir- 
ii-.  wliich  were  accordingly  delivered  to  the  buyer  by  the  carrier.  Held,  a  removal  \yithin 
t  .e  meaning  of  section  3318.     United  States  r.  Miller,*  14  Blatch.,  93, 

>5  746.  On  an  indictment  against  several  persons  jointly,  for  removing  spirits  from  a  bonded 
w.trehoiise  with  intent  to  defraud  the  government,  the  defendants  cannot  be  convicted  except 
o?)  proof  of  facts  occurring  before  the  alleged  removaL  Evidence  of  acts  occurring  after- 
w.irds  are  admissible  only  to  explain  and  give  character  to  acts  proved  which  occurred  before 
ii«f  removal.     United  States  r.  Harries,*  2  Bond,  311. 

§  747.  On  an  indictment  for  removing  spirits  from  ft  bonded  warehouse  contrary  to  law,  it 
is  not  necessary  to  prove  that  the  bonded  warehouse  named  in  the  indictment  and  from  which 
the  spirits  were  removed  was  a  bonded  warehouse  sanctioned  and  authorized  by  the  proper 
officer  of  the  government.  It  is  sufficient  if  it  appears  that  it  was  known  and  recognized  as 
surh  by  the  defendants.     Ibid, 

§  748.  On  an  indictment  for  removing  spirits  from  a  bonded  warehouse  with  intent  to  de- 
fraud the  government,  if  the  defendants,  though  not  personally  present  at  the  removal  of  the 
spirits,  were  aware  of  the  removal  and  in  any  way  a»ded  or  abetted  it  by  any  concert  or 
arrangement  for  that  purpose,  with  intent  to  evade  the  tax,  they  are  constructively  present 
and  guilty.     Ibid, 

i  749.  Section  3317,  Revised  Statutes,  as  amended  by  the  act  of  March  1,  1979,  does  not  re- 
quire that  spirits  alleged  to  have  been  unlawfully  removed  from  a  distillery  to  a  place  other 
ihin  the  distillery  warehouse  provided  by  law,  and  charged  to  have  been  received  by  the  de- 
fendant, knowing  and  having  reasonable  ground  to  believe  that  the  tax  on  said  spirits  had 
n.)t  been  paid  as  required  by  law,  should  have  been  produced  at  and  removed  from  a  regis- 
te.vd  distillery.  The  language  of  the  statute  applies  as  well  to  spirits  produced  at  and  re- 
moved from  an  illicit  distillery.     United  States  v.  Byrne,*  19  Blatch.,  2.>9. 

,<  lo*}.  On  an  indictment  for  removing  spirits  from  a  bonded  warehouse  between  sunset 
an  I  sunrise,  there  can  be  no  conviction  without  proof  of  a  fraudulent  intent.  United  States 
r  Harries,*  2  Bond,  311 ;  United  States  v.  Smith,  2  Bond,  823  (g^  207-2U). 

5:  751.  An  indictment  for  removing  spirits  from  a  distillery  is  sustained  by  proof  of  their 
removal  from  the  bonded  warehouse  connected  with  such  distillery.  As  each  distiller  is  re- 
quired by  law  to  provide  such  a  warehouse,  it  is,  in  legal  effect,  a  part  of  his  premises  and  of 
ll;sdi^tiIlery.     United  States  v.  Smith,  2  Bond,  723  (.^§  207-214). 

^  752.  Stamp?.—  Under  the  internal  revenue  law,  the  stamp  on  a  package  of  distilled  spir- 
its must  be  effaced  or  obliterated  at  the  time  the  package  is  emptied.  United  States  v.  Adler,* 
15  Am.  L.  Reg.  (N.  S.),  45. 

§  753-  The  neglect  or  omission  of  an  employee  is  the  neglect  or  omission  of  his  employer. 
Ibid, 

g  754.  The  omission  to  obliterate  the  stamp  constitutes  the  offense,  without  reference  to 
the  intent.    Ibid, 

^  755.  Receipts  given  by  a  common  carrier  for  goods  received  for  transportation  were,  in 
effect,  inland  bills  of  lading,  and  not  subject  to  stamp  duty  under  the  act  of  1834.  United 
States  v^  Railroad  Co.,*  7  Am.  L.  Reg.  (N.  S.),  757. 

§  756.  It  seems  that  a  corporation  is  liable  to  indictment  for  the  acts  of  its  officers  and 
agents  in  violation  of  the  revenue  law.     Ibid. 

§  757.  Defendant  was  indicted  under  section  3324  of  the  Revised  Statutes,  for  failure  to  ob- 
literate the  stamp  on  a  cask  of  spirits  after  it  had  been  emptied.  It  appeared  that  his  wife 
attempted  to  empty  the  cask,  and  after  removing  what  could  be  obtained  through  the  faucet 
had  removed  the  cask  to  another  room  with  a  view  to  drawing  off  what  spirits  remained 
through  the  bung-hole.  Held,  that  the  defendant  was  not  criminally  liable  if  the  intention 
was  to  obliterate  the  stamp  as  soon  as  the  cask  was  emptied,  and  there  was  no  unreasonable 
delay.    United  States  v.  Buchanan,*  4  Hughes,  487;  9  Fed.  R.,  689. 

§  75S.  A  man  is  liable  for  the  act  of  his  wife  in  failing  to  obliterate  the  stamp  on  a  cask  of 
Bpirite  after  removing  the  contents,  the  cask  being  owned  by  the  husband  in  his  business  and 
the  wife  acting  as  his  agent     Ibid, 

§  759.  The  intent  is  the  essence  of  the  offense  created  by  the  act  of  July  13,  1866,  declaring 
"that  any  person  who  shall  make    ...    or  issue  any  instrument,  document  or  paper,  of 
anv  kind  or  description  whatsoever,    .     ,     .     for  the  paymynt  of  money,  without  the  sam« 
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being  duly  stamped,  .  .  .  with  intent  to  evade  the  provisions  of  this  act,  shall  for  c\c-y 
such  offense  forfeit  the  sum  of  $50."  Upon  the  trial  of  an  indictment  for  this  offense,  nt> 
judgment  can  be  rendered  on  a  special  verdict  which  does  not  find  the  intent.  United  States 
V.  Buzzo,*  18  Wall.,  125. 

§  700.  Every  man  is  presumed  to  intend  the  necessary  legal  or  legitimate  consequences  of 
his  acts.  So  the  omission  to  oboy  the  law,  the  defendant  being  supposed  to  know  the  law. 
must  be  presumed,  in  the  absence  of  explanations,  to  have  been  with  intent  to  violate  its  pro- 
visions.    United  States  v.  I4earned,*  1  Abb.,  483. 

§  7G1.  It  is  an  offense  against  the  revenue  laws  to  issue  due  bills  to  an  employe?,  payable  in 
merchandise  out  of  the  employer's  store,  without  affixing  thereto  a  revenue  stamp.     Ibid. 

§  762.  An  indictment  under  section  3376  of  the  Revised  Statutes,  for  having  in  possession 
revenue  stamijs  previously  used,  is  not  sustained  by  proof  of  possession  of  parts  of  stamps 
previously  used.     United  Jitates  v.  Loup,*  1  McC,  168. 

^  763.  Oa  an  indictment  for  not  stamping  a  receipt  for  the  payment  of  money,  the  proof 
was  that  the  receipt  was  drawn  for  board  and  horse  hire.  Held,  that  this  was  a  receipt  for 
the  pa^^ment  of  money,  and  not  for  the  payment  of  a  debt,  within  the  meaning  of  the  stat- 
ute.   United  States  v.  Moore,*  11  Fed.  R.,  248. 

§  764.  Under  the  act  of  congress  requiring  a  stamp  upon  a  receipt  for  the  payment  of  more 
than  $30,  it  is  not  the  payment  which  requires  the  stamp,  but  the  receipt,  and,  though  several 
payments  are  made  in  less  sums,  still  if  the  receipt  exceeds  that  sum  it  must  be  stamped. 
Ibid. 

§  765.  To  affix  to  a  box  of  domestic  cigars  upon  which  the  internal  revenue  tax  has  been 
paid,  a  stamp  in  the  similitude  of  a  customs  stamp  required  to  be  affixed  to  imported  cigars, 
is  an  offense  under  section  3397  of  the  Revised  Statutes.  United  States  r.  Jacoby,*  12  Blatch., 
491. 

§  766.  Liability  of  all  concerned. —  On  an  indictment  for  illegally  carrying  on  a  distillery, 
if  it  is  shown  that  the  defendants  were  in  any  way  connected  with  the  distillery  as  ownei*s, 
partners  or  employees,  during  the  time  it  was  mnning  illegally,  it  is  sufficient  to  convict 
tliem,  for  they  were  bound  to  know  whether  all  the  lawful  prerequisites  had  been  complied 
with.     United  States  v.  Dobbs,*  13  Int.  Rev.  Rec,  9. 

§  767.  On  an  indictment  for  illegally  carrying  on  a  distiller^',  if  it  is  shown  that  one  of  the 
defendants  was  present  while  the  distillery  was  running  illegally,  although  that  fact  is  a  cir- 
cumstance to  be  weighed  in  connection  with  other  testim3ny,  yet  alone  it  is  insufficient  to 
convict     Ibid. 

%  768.  Lottery. —  A  person  may  be  punished  by  imprisonment  under  the  thirteenth  section 
of  the  act  of  March  3,  1865,  as  amended  by  the  act  of  July  13,  1868.  for  engaging  or  being 
concerned  in  the  business  of  a  lottery  dealer,  without  paying  a  special  tax  therefor.  There 
is  nothing  in  the  seventy-third  section  of  the  act  of  June  30,  1864,  as  amended  by  the  act  of 
March  2,  1867,  inconsistent  with  the  above  acts.    In  re  Lindauer,*  7  Blatch.,  249. 

§  769.  Running  distillery  unlawfully. —  To  support  a  charge  of  violating  section  44  of  the 
act  of  July  20, 1868,  providing  a  penalty  against  **  any  person  who  shall  carry  on  the  business 
of  a  distiller  .  .  .  without  having  paid  the  special  tax  as  required  by  law,  or  who  shall 
carry  on  the  business  of  a  distiller  without  having  given  bonds  as  required  by  law,"  it  is  not 
necessary  to  aver  or  prove  that  the  accused  had  registered  his  still,  or  given  notice  of  his  in- 
ttntion  to  distill,  but  only  that  he  was  engaged  in  the  business  of  a  distiller  in  any  of  the 
ways  or  by  any  of  the  means  specified  in  the  definition  of  a  distiller  as  given  by  section  59  of 
the  same  act,  without  having  paid  the  special  tax  or  given  bond  as  required  by  law.  United 
States  V.  Mathoit,*  1  Saw.,  142. 

§  770.  Retail  liqnor  dealer.-— A  few  instances  of  selling  liquor  in  small  quantises  by  per- 
sons having  no  bar-rooms,  and  none  of  the  usual  appliances  of  retail  liquor  dealers,  with  no 
intention  apparent  of  defrauding  the  revenue,  do  not  constitute  a  carrying  on  the  business  of 
retail  liquor  dealing,  within  the  meaning  and  objects  of  section  3242  of  the  Revision.  United 
States  V.  Jackson,*  1  Hughes,  532.    See  §g  721,  722. 

§  771.  No  sign  on  distillery.— Section  3279  of  the  Revised  Statutes  provides  a  punishment 
for  the  offense  of  working  in  a  distillery  on  which  no  sign  is  placed  and  kept  United  States 
V.  Flynn,*  15  Blatch.,  802. 

g  772.  Mistake  of  law.— In  a  prosecution  under  the  revenue  law  it  is  no  defense  to  say  that 
the  alleged  criminal  act  was  done  under  a  mistaken  construction  of  the  law.  If  with  full 
knowledge  of  all  the  facts  and  the  consequences  of  the  violation  of  the  law  the  defendant 
chose  to  run  the  risk  of  construing  the  law  for  himself,  he  must  abide  the  consequences  of 
his  misconstruction.     United  States  v.  Learned,*  1  Abb.,  4S3. 

ii  773.  Limitations.— Section  5440  of  the  Revised  Statutes,  providing  a  penalty  against  any 
two  or  more  persons  who  "  conspire  either  to  commit  an  offense  against  the  United  States,  or 
to  defraud  the  United  States  in  any  manner  or  for  any  purpose,  and  one  or  more  of  said  par- 
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ties  do  any  act  to  eflft'ct  the  object  of  the  conspiracy,"  is  a  part  of  the  revenue  laws,  and 
prosecutions  under  it  are  not  barred  until  the  expiration  of  five  years,  a*  provided  in  section 
1040,  limiting  the  time  in  which  prosecutions  may  be  brought  for  crimes  arising  under  the 
revenue  laws.     United  States  v.  Fehrenback,*  2  Woods,  175. 

g  774.  Act  not  repealed.— The  act  of  July  13,  1SG6,  g  23,  punishing  the  carrying  on  of  the 
business  of  a  distiller  without  paying  a  special  tax,  is  not  impliedly  repealed  by  the  fifth  sec- 
tion of  the  act  of  March  31,  18G8,  punishing  a  distiller  who  attempts  to  defraud  the  govern- 
ment of  the  tax  on  the  liquors  distilled  by  him,  on  the  theory  that  the  offenses  are  the  same 
and  the  latter  act  provides  a  heavier  penalty.  The  offenses  are  not  the  same,  although  the 
extent  of  the  business  carried  on  is  made,  by  the  former  act,  the  measure  of  the  lowest  fine. 
United  States  v.  Gush  man,*  1  Low.,  414. 

*5  77o-  PAynient  of  tax  after  arrest. —  Where  a  person  has  been  arrested  for  carrying  on  a 
certain  bu«)iness  without  the  required  license,  and  the  offense,  to  some  extent,  examined  into, 
the  acceptance  from  the  prisoner,  by  the  officers  of  the  internal  revenue,  of  an  application 
for  a  license,  and  the  acceptance  from  him  of  the  amount  of  the  special  tax,  dot»s  not  work  a 
pardon  for  the  offense  previously  committed.  United  States  v.  Devlin.*  6  Blatch.,  71.  See 
§720. 

Si  776.  Neglect  of  officer  does  not  excuse  citizen.— The  neglect  or  failure  of  the  officer  of 
the  revenue  to  perform  the  duties  which  the  law  requires  of  him  does  not  excuse  the  citizen 
for  a  violation  of  the  law  caused  by  such  neglect.  Failure  of  the  officer  to  register  the  appli- 
cation of  a  citizen  for  license  to  cai'iy  on  a  certain  business  will  not  make  it  lawful  for  the 
citizen  to  proceed  without  a  license.     Ibid. 

g  777.  Distiller  in  default,  when.— Under  the  twentv-third  section  of  the  internal  revenue 
act  of  July  13,  1860,  a  distiller  is  not  in  default  for  the  mere  non-payment  of  his  special  tax 
of  $100,  until  ten  days  after  the  receipt  by  tiie  collector  of  the  assessment  list,  in  which  the 
special  tax  is  to  be4nserted,  and  he  cannot  bo  held  guilty  of  the  offense  created  by  this  sec- 
tion, unless  he  carries  on  the  business  after  he  is  in  default  for  non-payment  of  the  tax. 
United  States  v.  Shea,*  5  Blatch..  546. 

§  778.  What  tobacco  liablo  under  act  of  18S8.-In  the  statute  of  July  20,  1868,  which 
provides  that  any  person  who  shall  use,  sell,  or  offer  for  sale,  or  have  in  his  possession,  except 
Iq  the  manufactory  or  in  a  bonded  warehouse,  any  manufactured  tobacco,  or  snuff,  without 
proper  stamps  affixed  and  canceled,  shall  on  conviction  thereof  be  liable  to  a  penalty  therein 
prescribed,  there  is  no  exception  of  refuse  or  worthless  tobacco,  or  tobacco  to  be  re-manufact- 
ured, or  of  tobacco  upon  which  a  tax  has  been  paid.  Sach  kinds  of  tobacco  are  all  included 
within  the  act,  and  one  having  such  in  his  possession  is  liable  to  the  penalty,  wherever  he 
would  be  liable  to  the  penalty  for  having  in  his  possession  other  manufactured  tobacco. 
United  States  v.  Keyes,*  10  Fed.  R.,  876. 

S  779.  As  to  date  of  mfiiin  fact  are  of  tobacco.—  By  section  78  of  the  laws  of  July  80, 
1868,  declaring  that  "after  the  Isfc  day  of  Januar}',  1869,  all  smoking,  fine-cut  chewing 
tobacco,  or  snuff,  and  after  the  1st  day  of  July,  186^,  all  other  manufactured  tobacco  of  every 
description,  shall  be  deemed  and  taken  as  having  been  manufactured  after  the  passage  of 
this  act,"  such  tobacco,  if  on  hand  after  tlie  date  fixt^d  by  the  act,  must  b?  taken  to  have  been 
manufactured  since  the  act.  whether  such  be  the  actual  fact  or  not;  and  the  court  cannot  in- 
struct the  jury  that  a  defendant  is  not  liable  for  having  such  tobacco  in  his  possession  con- 
trary to  a  clause  in  the  same  act,  if  it  was  manufactured  before  the  act.     Ibid.    ^ 

§  780.  Sale  of  tobacso  at  retail.—  Section  3363  of  the  Revised  Statutes,  which  declares 
that  "  no  manufactured  tobacco  sliall  be  sold  or  offered  for  sale  unless  put  up  in  packages  and 
stamped  as  provided  in  this  chapter,  except  at  retail,  by  retail  dealers,  from  wood.m  packages 
stamped  as  provided  in  this  chapter,"  and  punishing  those  selling  such  tobacco  not  so  put  up 
and  stamped,  does  not  require  that  a  sale  at  retail  must  be  made  directly  and  literally  from 
tlie  package,  and  thereby  render  a  sale  of  a  part  after  it  has  been  separated  from  the  whole 
unlawful.  One  who  has  paid  a  special  tax  as  a  dealer  in  tobacco,  and  purchased  plug  tobacco 
iu  wooilen  packages,  put  up  and  stamped  as  required  by  the  internal  revenue  laws,  may  keep 
the  packages  in  the  back  room  and  sell  the  plugs  from  his  show  window,  without  beconiing 
h.iole  to  the  penalty  of  this  section.     United  States  v.  Veazie,*  6  Fed.  R.,  867. 

r  7^1.  3Ianafactnrcrs  of  tobacco  are  not  exempt  from  criminal  prosecution  for  violation  of 
tiit'  internal  revenue  laws.  The  government  may  proceed  by  indictment  as  well  as  in  rem. 
Uiutwl  Stalest?.  McGinnis,  1  Abb.,  120  (g§  2429-30). 

.s  7  2.  Assault  upon  revenue  officers.—  Where  a  party  of  internal  revenue  officers,  all  of 
^vbi>m  held  commissions  as  deputy  collectors  of  internal  revenue  for  the  district  of  Georgia, 
^vt  :c'.  while  in  search  for  illicit  stills,  fired  upon  by  distillers  in  ambush,  and  they  returned 
t.  e  lin-.  killing  one  of  the  distUlers  while  he  was  in  ambush  and  at  or  immediately  after  tho 
tiuiL'  of  the  discharge  by  himself  and  his  comrades  of  their  weapons  at  the  revenue  officers, 
tile  court,  upon  the  preliminary  examination  of  the  charge  against  the  revenue  officers,  dis- 
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charged  them  from  custody,  under  section  4733  of  the  code  of  Georgia,  on  the  ground  that 
there  was  no  "sufficient  reason  to  suspect  the  guilt  of  the  accused."  State  v.  Port,*  8  Fed. 
R.,  124. 

§  783.  Possession  of  cigars. —  An  indictment  under  section  8397  of  t lie  Revised  Statutes, 
charging  that  the  defendant  "did  buy,  receive  and  have  in  his  possession"  cigars  on  which 
the  tax  to  which  they  were  liable  had  not  been  paid,  is  divisible,  and  conviction  may  be  had 
on  proof  of  possession  alont*,  the  statute  using  the  words,  **  buys,  receives  or  has  in  posses- 
sion."   United  States  v.  Millard,*  13  Blatch.,  534. 

§  784.  A  peddler  was  indicted  under  section  73  of  the  act  of  lS6i,  for  carrying  on  business 
without  a  license.  He  had  applied  in  April  to  pay  the  tax  for  the  year  beginning  May  1st, 
but  the  assessor  was  not  ready  to  receive  the  tax,  and  did  not  present  the  bill  until  May  20th. 
In  the  mean  time  defendant  had  sold  out  his  business,  having  carried  it  on  for  a  few  days  in 
May,  and  refused  to  pay  the  tax.  H^ld,  that  an  indictment  would  not  lie.  United  States  v. 
Pressy.*  1  Low.,  319. 

§  785.  Rpctlflcr  of  spirits. —  Upon  an  information  prosecuted  under  section  8317  of  the 
Revised  Statutes,  as  amended  by  tlie  act  of  March  1, 1879,  charging  the  defendant  with  having 
carried  on  the  business  of  a  rectifier  of  distilled  spirits,  with  intent  to  defraud  the  United 
States  of  the  tax  on  distilled  spirits  rectified  by  him,  proof  of  partial  rectification,  and  that 
the  defendant  had  in  his  possession  a  rectifying  apparatus,  and  that  illicit  spirits  had  been 
conveyed  to  said  apparatus  in  ale  barrels,  and,  in  the  presence  of  the  defendant,  poured  into 
the  receiving  tub  of  said  apparatus,  on  two  different  occasions,  and  under  suspicious  circum- 
stances, is  sufficient  to  justify  the  jury  in  finding  him  guilty.  United  States  v,  Byrne,* 
19  Blatch.,  259. 

§  786.  Setting  out  means  of  fraud.—  Under  the  third  section  of  the  act  of  congress  of 
March  3,  1863  (18  Stat  at  Large,  739),  the  means  employed  to  effect  the  fraud  on  the  revenue 
may  be  set  out  in  the  indictment  or  information  or  not,  at  the  option  of  the  pleader.  United 
States  r.  Ballard,*  13  Int  Rev.  Rec,  195. 

§  787.  Fraadnlent  bOLds. —  A  deputy  collector  who  accepts  bonds,  knowing  them  to  have 
been  fraudulently  signed,  is  guilty  of  conniving  at  the  fraud  in  their  execution.  *  United 
States  V.  Allen,*  7  Int  Rev.  Rec,  164. 

§  788.  Material  fit  for  distillation. — Any  mash,  wort  or  wash  from  which  alcohol  may  be 
evolved,  whether  profitably  or  not,  is  fit  for  distillation,  within  the  meaning  of  the  revenue 
law  of  July  20,  186S,  and  the  production  and  use  of  such  wash,  wort  or  mash  in  the  manu- 
facture of  vinegar  is  a  violation  of  the  law.     United  States  v.  Prussing,*  2  Biss.,  344. 

§  789.  Use  of  excess  of  material,  etc.—  Under  an  indictment  charging  fraud  on  a  distil- 
ler, in  using  more  material  and  manufacturing  more  spirits  than  he  had  returned,  the  gov- 
ernment is  bound  to  exclude  every  other  conclusion  iii  order  to  convict.  United  States  v. 
Furlong.*  2  Biss.,  97. 

g  700.  Place  where  spirits  are  distilled.— Under  section  45  of  the  act  of  congress  of  July 
13,  1866,  the  ''place  where  spirits  is  distilled"  is  the  distillery  premises,  and  does  not  mean 
the  worm  or  the  still  itself.     United  States  v,  Blaisdell,*  8  Ben.,  182. 

IX.  Larceny. 

[See  $$  490,  508,  680, 1780,  2619.] 

Summary-  PZunderin.7  a  wreck;  indictment,  §  791 ,  has  no  analogy  to  the  crime  of  larceny  of 
goods  on  land,  g  792;  casting  goods  into  river,  §793;  not  material  xchether  goods  were 
taken  from  the  wreck  or  from  the  water,  %  794 ;  taking  goods  from  vxiter  is  prima  facie 
lawful,  §  795. —  Larceny  on  the  high  seas;  coin  and  bank-notes  are  personal  goods,  §  796. 

§  791.  Section  5358  of  the  Revised  Statutes,  punishing  **  every  person  who  plunders,  steals 
or  destroys  any  money,  goods  or  merchandise,  or  other  effects,  from  or  belonging  to  any 
vessel  in  distress,  or  wrecked,  lost,  stranded  or  cast  away  upon  any  sea.  ...  or  in  any 
place  within  the  adrpiralty  or  maritime  jurisdiction  of  the  United  States,"  does  not  define 
several  offenses:  one,  of  plundeHng  from  a  vessel;  another,  of  plundering  goods  belonging  to 
a  vessel;  another,  of  stealing  goods  from  a  vessel,  etc.  It  describes  a  single  offense,  which 
may  be  charged  in  the  language  of  the  statute.  An  indictment  framed  as  though  the  statute 
created  several  offenses  may,  nevertheless,  be  treated  as  if  it  charged  the  whole  as  one  ofTeu.-^o. 
If  the  defendant  has  either  plundered,  stolen  or  destroyed  the  goods  mentioned  in  the  indict- 
ment, from  a  vessel  wrecked  or  in  distress,  in  any  place  within  the  admiralty  or  mariiinie 
jurisdiction  of  the  United  States,  he  is  guilty  under  this  section,  without  reference  to  the 
separation  of  the  allegations  into  several  counts  as  if  the  section  created  several  offenses. 
Uniied  States  v.  Stone,  g§  797-803.     See  §  828. 
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§  792.  Neither  the  word  "steal,"  nor  other  words  used  in  section  6338  of  Revised  Statutes, 
panishing  the  offense  of  "plundering,  stealing  or  destroying "  any  goods  belonging  to  any 
distressed  or  wrecked  vessel,  authorize  the  importation  into  this  statute,  from  the  common  or 
statutory  laws  of  Ekigland  or  any  state,  the  elements  of  the  crime  of  larceny  of  goods  upon 
land  as  known  to  those  laws.  No  specific  intent  is  necessary  to  constitute  this  offense,  and 
any  intent  is  unlawful,  except  that  alone  of  taking  the  goods  for  the  purpose  of  restoring 
th^m  to  the  vessel  or  the  owner.  The  manner  of  taking  is  wholly  immaterial  also,  whether 
ly  open  force,  stealth  or  otherwise.    IhicL 

^  I93»  The  casting  of  goods  belonging  to  a  wreck  into  the  river  is  destroying  them  within 
tin-  meaning  of  section  5358  of  the  Revised  Statutes  punishing  such  an  offense ;  but  if  the  de- 
fon<Ui!it  rescued  the  goods  from  the  river  and  cast  them  back  again,  not  for  the  purpose  of 
depriving  the  owner  of  them,  but  because  he  thought  they  were  of  no  value,  he  is  not  guilty. 
Ibid. 

§  794.  Under  section  5358  of  the  Revised  Statutes,  punishing  the  offense  of  plundering, 
stealing  or  destroying  any  money,  goods,  etc.,  **  from  or  belonging  to  any  vessel  in  distress," 
etc.,  it  is  not  material  whether  the  goods  be  taken  from  the  wreck  itself,  or  from  out  of  the 
water,  or  while  cast  away  upon  the  shore.  From  the  moment  of  the  wreck,  or  the  com- 
mencement of  the  distress,  until  restored  to  their  rightful  owner,  the  goods  are  within  the 
protection  of  this  statute,  into  whosesoever  possession  they  may  come  with  knowledge  that 
they  belong  to  the  wrecked  or  distressed  vesseL  Nor  is  the  smalhie&s  of  their  value  material. 
Ibid. 

^  795.  The  taking  of  goods  belonging  to  a  wrecked  vessel  from  the  water  is  prima  facie 
lawful;  the  presumption  is  that  they  were  taken  with  the  proper  motive,  and  not  for  the  pur- 
pose of  stealing,  plunder  or  theft,  as  punished  in  section  53  )8  of  the  Revised  Statutes.    Ibid, 

§  i9&  It  is  held  that  foreign  and  domestic  coin  and  bank-notes  are  ** personal  goods" 
within  the  meaning  of  section  16  of  the  crimes  act  of  1790,  chapter  83,  providing  "that  if 
any  person,  etc.,  upon  the  high  seas,  shall  take  and  carry  away,  with  intent  to  steal  or  pur- 
loin, the  personal  goods  of  another,  the  person,  etc.,  shall,  on  conviction,  be  fined  not  exceed- 
ii'g  the  fourfold  value  of  the  property  so  stolen,"  etc.  United  States  v,  Moulton,  g§  804,  805. 
See  §§821,  880. 

l^OTES.—  See  §§  806-830.] 

UNITED  STATES  v.  iSTONE. 
(Circuit  Court  for  Tennessee:  8  Federal  Reporter,  232-962.    1881.) 

Statement  of  Facts.-  -  Stone  was  indicted  for  depredations  committed  on  a 
wrecked  steamboat  on  the  Mississippi  river.  The  proof  of  tiie  prosecution  was 
that  Stone  and  others  cut  into  the  texas  of  the  steamer  and  took  the  articles  in 
question  from  there^  and  that  Stone  afterwards  confessed  to  Bennett,  a  detect- 
iv^e,  that  he  had  done  so.  Defendant  denied  the  confession,  and,  testifying  for 
hims-'lf,  said  that  he  had  taken  the  articles  in  question  out  of  the  river.  Fur- 
ther facts  sufficiently  appear  in  the  opinion  of  the  court  on  a  motion  for  a  new 
Uial. 

The  court  charged  the  jury  that,  if  the  defendant  either  plundered,  stole  or 
destroyed  the  goods  mentioned  in  the  indictment  from  a  vessel  wrecked  or  in 
distress,  in  any  place  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  he  was  guilty  under  the  statute,  without  reference  to  the  separa- 
tion of  the  allegations  of  the  indictment  into  several  counts;  that  it  was  not 
inaterial  whether  the  gooiis  were  taken  from  off  the  wreck  itself,  from  out  the 
^vate^,  or  while  cast  away  upon  the  shore. 

On  the  meaning  of  the  word  "  steal,"  the  court  charged  as  follows:  "We 
are  not  authorized  by  the  use  of  the  word  'steal'  in  this  section,  nor  other 
^vo^ds  used  in  describing  this  oflPense,  to  import  into  this  statute  from  the 
common  or  statutory  laws  of  Enofland  or  the  state  the  elements  of  the  crime  of 
Varceny  of  goods  upon  land  as  known  to  those  laws.  No  specitic  intent  is 
necessary  to  constitute  this  offense,  and  any  intent  is  unlawful  and  sufficient 
loT  the  gailt  of  the  offender,  except  that  alone  of  taking  the  goods  for  the  pur- 
pose of  restoring  them  to  the  master  or  otiier  officer  of  the  unfortunate  vessel, 
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or  to  their  ultimate  rightful  owner.  If  a  person  near  tha  Wi'eck  does  not 
intend  to  restore  the  goods,  or  intends  to  make  any  other  use  of  them  than 
preserving  them  for  the  master  or  owner  of  the  vessel,  or  owner  of  the  goods 
he  must  let  them  alone  or  he  violates  this  statute.  Nor  is  the  time  when  the 
unlawful  intent  is  conceived  material.  If  t'le  accused  takes  the  gooJs  with  the 
lawful  intent  to  preserve  and  restore  them,  a^nd  afterwards  yields  to  the  temp- 
tation of  avarice  or  cupidity,  and  converts  or  destroys  them,  he  violates  this 
statute.  Again,  the  manner  of  taking  is  wholly  immaterial,  whether  by  open 
force  or  stealth  or  otherwise.  The  words  of  this  statute  are  sweeping  and 
comprehensive.  They  include  all  unlawful  taking,  whether  on  the  facts  the 
crime  at  common  law  \vould  be  piracy,  robbery,  larceny  simple,  mixed  or  com- 
pound, malicious  mischief,  or  what  not;  and  include  such  taking  as  would, 
under  statutory  offenses,  be  called  embezzlement,  criminal  or  fraudulent  breach 
of  trust." 

The  court  gave  the  following,  asked  by  the  defendint:  "If  the  jury  believe 
that  the  defendant  rescued  the  property  in  question  from  the  river,  and  after- 
wards, believing  or  supposing  that  said  property  was  not  worth  preservation, 
threw  it  again  into  the  river  for  the  sole  reason  that  h.3  thought  it  not  worth 
preservation,  and  not  for  the  purpose  of  depriving  the  owners  of  it,  then  you 
will  not  be  authorized  to  convict  him  of  this  offense  because  of  throwing  them 
into  the  river.  If  the  proof  shows  that  the  defendant  took  goods  belonging  to 
the  steamer  Vicksburgh  which  had  floated  from  the  wreck,  the  court  charges 
the  jury  such  taking  was  prima  faoie  lawful;  that  every  person  has  a  legal  right 
to  save  goods  which  belong'to  a  wreck,  and  are  derelict;  and,  when  he  does  take 
goods  under  such  circumstances,  no  presumption  of  guilt  can  arise  from  such 
taking  per  se;  on  the  contrary,  without  more,  the  fair  presumption  is  that  th'3 
taking  was  with  a  proper  motive." 

Other  instructions  were  refused,  but  the  questions  presented  are  covered  by 
the  instructions  given,  and  by  the  course  of  reasoning  in  the  opinion. 

§  797.  Construction  of  Revised  Statutes,  section  5358.  What  offenses  are  cre- 
ated by  it. 

Opinion  by  Ham^iond,  J. 

The  court  is  satisfied  that  the  construction  put  upon  the  Revised  Statutes 
(section  5358)  is  the  correct  one.  I  cannot  consent  to  emasculate  this  statute 
by  whittling  it  down  by  construction  to  the  paltry  proportions  of  larceny  of 
lost  goods  on  land,  as  understood  at  common  law;  and  certainly  nob-  to  the 
once  still  narrower  doctrine  of  our  state  that  there  can  be  no  larceny  of  lost 
property,  which  has  everywhere  been  repudiated  as  unsound,  and  is  now 
changed  by  statute.  T.  &  S  (Tenn.)  Code,  4635;  2  King  Dig!  (2d  ed.),  tit. 
"Larceny,"  §§  19S6,  1992;  2  Ben.  &  Heard,  Lead.  Or.  Cas.  (2J  ed.),  409,  420; 

1  Cr.  L.  *Mag.,  209,  214;  2   Whart.  Cr  L.  (7th  ed.),  §  1791  et  seq.;  id.,  §  1867; 

2  Bish.  Cr.  L.  (6th  ed.),  §  758,  note;  par.  17,  §  838;  §  880  et  seq.  I  am  of  opin- 
ion, therefore,  that  the  instructions  asked  by  the  defendant,  defining  larceny 
and  the  specific  intent  necessary  to  constitute  that  crime,  and  applying  it  to 
goods  "  floating  in  the  water,  at  the  time  when  they  had  escaped  from  the  cis 
lody  and  control  of  the  crew  of  the  steamer,"  were  properly  refused. 

§  708.    When  goods  are  and  are  not  ^^derelictV 

In  the  first  place,  goods  so  situated  are  neither  lost  nor  abandoned,  in  the 
circumstances  of  this  case,  while  floating  near  a  recent  wreck  to  which  they 
belong,  with  full  knowledge  on  the  part  of  those  who  take  them  that  they  do 
so  belong.    Even  in  the  eyes  of  the  common  law  they  are  not  lost,  but  certainly 
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not  in  those  of  llie  maritime  law.  2  Pars.  Ship.  &  Adra.,  2SS,  292;  1  Abb. 
Diet.,  word  "Derelict."  And  if  they  can  ever  belong  to  the  first  finder,  it  is 
only  when  they  are  both  derelict  and  abandoned.  Weyman  v.  Hurl  bat,  12 
Oliio,  8J.  Wreck  is  not  properly  so  called  if  the  real  owner  is  known,  and  is 
not  forfeited  till  a  year  and  a  day.  Id.;  Reg.  t?.  Thurborn,  1  Den.,  387;  2  Ben. 
k  Heard,  Lead.  Cr.  Cas.,  409,  411.  The  floating  goods  are  still  in  the  con- 
structive possession  of  the  owner  of  the  vessel,  more  like  those  in  a  house  on 
i  re,  and  are  not  abandoned  because  in  peril.  If  one  remove  them  for  preserva- 
tion, intending  to  keep  them  for  the  owner,  but  afterwards  secrete  and  appro- 
priate them,  there  is  no  larceny  at  common  law,  but  onl\'  a  breach  of  trust. 
Hex  c.  Leigh,  2  East,  P.O.,  C94;  2  Bish.  Cr.  L,  §  837;  2  Ben.  &  Heard,  Lead. 
Cr.  Cas.,  426.  If,  however,  the  intent  at  the  time  of  taking  had  been  to  appro- 
priate the  goods  to  her  own  use,  the  judgment  in  that  case  would  have  been 
ditlerent,  nor  would  the  defendant  have  been  excused  upon  any  theory  that 
she  entertained  a  bona  fitle  belief  that  when  a  house  was  on  fire  the  goods  in  it 
or  taken  from  it  belong  to  any  one  who  secured  possession  of  them,  or  that 
she  did  not  think  it  stealing  and  did  not  intend  to  steal,  but  only  to  take  what 
she  supposed  she  might  rightfully  take.  That  would  have  been  trying  the  act 
of  the  accused  by  her  own  mental  characterization  of  that  act.  On  that  theory, 
if  one  takes  money  from-  under  a  pillow  at  night,  and  by  stealth,  he  might  have 
his  crime  excused  by  showing  by  his  own  testimony  or  otherwise  his  state  of 
mind  on  the  subject,  and  that  he  entertained  an  honest  belief  that  hj  couU  do 
that  thing  without  any  wrong  to  the  owner.  This  seems  to  me  the  result  of 
ibe  argument  made  for  the  defendant  here,  when  we  are  asked  to  hold  that,  if 
lie  believed  that  he  had  a  right  to  take  these  goods  for  his  own  use,  he  is  not 
guilty. 

That  there  is  a  prevalent  belief  along  this  river  that  goods  floating  from  a 
wreck  may  be  appropriated  by  those  who  "capture"  them  from  the  water  is, 
perhaps,  true;  and  it  may  be  that  goods  so  situated  are  supposed  to  belong  to 
the  first  taker  by  those  who  know  better  than  to  apply  the  same  rule  of  con- 
duct to  goods  lost  or  in  peril  by  fire  or  other  disaster  on  land.     But  it  seems  to 
me  plain  that  this  preposterous  claim  of  right  cannot  serve  to  excuse  the  taking 
either  at  common  law  or  under  the  statute.     I  do  not  see  how  any  man  whose 
moral  sensibilities  are  not  blunted  by  the  temptation  always  afforded  by  such 
disasters,  whether  on  land  or  sea,  and  who  is  not  wholly  demoralized  in  the 
presence  of  the  temptation,  can  fail  to  recognize  the  wrong  in  it.     The  duty  of 
restoring  the  goods  is  enjoined  by  the  oldest  rules  of  the  moral  law.     Deut. 
xxii:  1-3.     Every  instinct  of  right  and  fair  dealing  suggests  their  return,  and 
this  statute  was  enacted  to  enforce  that  duty.     Ignorance  of  a  fact  may  some- 
limes  be  taken  as  evidence  of  a  want  of  criminal  intent,  but  not  ignorance  of 
the  law;  nor  will  any  belief,  not  even  a  religious  belief,  in  the  right  of  the  act 
tiscuse  the  crime.     Eeynolds  v.  United  States,  98  U    S.,  145,  167  (§§  854-865, 
iufra).    There  is  a  principle,  undoubtedly  often  misapplied,  I  think,  in  the  law 
of  larceny  that  excuses  the  taking  or  avoids  the  criminal  intent  where  there 
is  a  fair  color  of  claim  or  right  to  the  property.    For  example,  in  the  case 
already  put,  if  one  takes  money  from  under  a  pillow  at  night  by  stealth,  with 
the  intention  by  that  means  to  recover  that  which  had  been  before  in  his  belief 
^v^onglully  taken  from  him,  there  would  be  no  larceny,  although  the  money 
was  not  in  fact  the  same,  nor  was  there  in  truth  any  wrong  done  to  him. 
ilerry  v.  Green,  7  Mees.   &  W.,  627;  State?;.  Homes,"' 17  Mo.,  379;  State  v. 
Conway,  18  Mo.,  321;  State  v.  Deal,  64  K  C,  272;  Ilerber  v.  State,7  Tjx.,  69; 
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Rex  V.  Ilall,  3  C.  &  P.,  409;  1  Whart.  Cr.  L,  §  83;  2  Whart.  Cr.  L.,  §§  1770, 
1785;  2  Bish.  Cr,  L.,  §  851.  This  color  of  right,  however,  must  come  from 
some  claim  to  the  property  itself,  dehors  this  act  of  taking,  and  not,  as  I 
apprehend,  be  solely  predicated  upon  an  erroneous  belief  that  what  is  known 
to  belong  to  another  may  be  appropriated  to  one's  own  use  without  his  consent, 
or  without  compensation,  because  of  the  situation  in  which  it  is  found.  Nor 
will  any  usai^e  or  custom  justify  the  taking.  2  Bish.  Cr.  L.,  §  852 ;  1  Whart.  Cp. 
L.,  §  83tf.  Mr.  Kussell  mentions  the  taking  of  corn  by  gleaning,  under  an  errone- 
ous notion  which  universally  prevails  among  the  lower  classes  ihat  they  have  :i 
right  to  glean,  and  differs  wiih  Woodfall  on  his  statement  that  it  was  larceny. 
2  Russ.  Crimes  (8th  Am.  ed.),  10.  In  Com.  v.  Doane,  1  Cush.,  5,  however,  it 
was  held  that  a  custom  by  officers  to  appropriate  small  parts  of  the  cargo 
would  not  establish  a  claim  of  right. 

§  799.  ''Steal;'  '' plnnder,''  "  destroy,''  defined.     Rule  of  pleading. 

IBut  while  I  am  inclined  to  the  opinion  that  on  the  facts  of  this  case  a  com- 
mon law  indictment  for  larceny,  pure  and  simple,  might  ba  sustained,  if  the 
statute  had  intended  only  to  declare  that  offense  as  applicable  to  wrecks,  as 
the  statute  was  not  so  interpreted  and  the  jury  was  not  instructed  on  that 
theory,  the  conviction  cannot  be  sustained  on  that  groupd,  because  it  was  their 
province  to  determine  whether  the  facts  constituted  larceny.  It  is,  then,  still 
necessary  to  inquire  whether  the  charge  has  correctly  interpreted  the  statute 
as  one  declaring  an  offense  distinct  from  larceny,  or  rather  one  broad  enough 
to  cover  not  only  a  taking  by  larceny,  but  any  other  wrongful  taking.  If  we 
admit  that  the  facts  in  this  case  do  not  constitute  larceny,  or  that  those  do  not 
which  are  mentioned  in  State  v.  Conway,  supra^  where  an  iron  safe  belonging 
to  a  wrecked  vessel  was  taken  from  the  river  and  its  contents  appropriated 
after  notice  of  their  ownership,  under  circumstances,  said  by  the  supreme  court 
of  Missouri,  to  show  that  the  perpetrators  were  ''unmindful  of  the  duties  of 
good  and  honest  men,^'  lam  still  of  opinion  that  either  case  falls  within  this 
statute,  because,  if  not  stealing  in  the  sense  of  the  common  law,  it  was  plun- 
dering^ as  known  to  this  statute;  if  not  in  thQ  Conway  Case,  certainly  in  this, 
where  the  distressed  vessel  was  almost  in  £ight  and  the  goods  were  confessedly 
known  to  belong  to  her. 

Mr.  Stephen  says  of  this  word  "plunder"  that  he  does  not  know  that  it  has 
any  special  legal,  signification.  Steph.  Dig.  Crim.  Law  (St.  Louis  ed.,  1878), 
261,  266,  and  notes.  The  lexicographers  define  it  as  that  which  is  taken  from 
an  enemy  by  force:  "spoil;"  "rapine;"  " booty ^*  "pillage,"  etc.  Worcest. 
Diet.;  Webst.  Diet.  In  Roget^s  Thesaurus  it  will  be  found  grouped  with 
"mutilation,"  "spoliation,"  "destruction,"  and  "sack,"  at  section  610;  with 
**harm,"  "wrong,"  "molest,"  "spoil,"  "despoil,"  "laji  waste,"  "dismantle," 
"demolish,"  "consume,"  "overrun,"  and  "destroy,"  at  section  649;  with 
"booty,"  "spoil,"  and  "prey,"  at  section  793;  and  with  "taking,"  "catching," 
"seizing,"  "carrying away,"  "stealing,"  "  thieving,"  "depredation,"  "  pilfering," 
"larceny,"  "robbery,"  "marauding,"  "embezzlement,"  "filch,"  "  pilfer,"  and 
"purloin,"  at  sections  791,  792  (Sears'  ed.,  1866).  In  Abbott's  Law  Dictionary 
"plunder"  is  said  to  be  often  used  to  express  the  idea  of  taking  property  with- 
out right  to  do  so;  but  not  as  expressing  the  nature  of  the  wrong  involved,  or 
necessarily  imputing  a  felonious  intent.  2  Abb.  Diet.,  281:,  word  "Plunder." 
In  Bouvier's  Law  Dictionary  it  is  limited  to  the  idea  of  capturing  property 
from  a  |)ublic  enemy  on  land;  but  "plunderage"  is  defined  as  a  maritime  term 
for  the  "embezzlement"  of  goods  on  board  a  ship.     The  word  is  U3ed  in  Rev. 
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Stat.,  §  5361,  in  describing  an  intent  as  a  synonym  of  "despoil,"  this  being 
also  a  section  of  the  act  of  1825,  from  which  the  one  we  are  considering  was 
tdken.  The  first  English  statute  of -7  and  8  Geo.  IV.,  c.  29,  §  18,  used  the 
words  "plunder  or  steal,"  but  contained  a  proviso  that  where  things  of  small 
value  were  cast  on  shore  and  were  stolen,  without  circumstances  of  violence, 
the  offender  might  be  prosecuted  for  simple  larceny;  which  shows  that  the 
statute  was  not  regarded  as  declaring  the  crime  of  larceny  simply,  but  some- 
thing more.  Indeed,  anciently,  the  common  law  would  tak)  no  jurisdiction  of 
theft  upon  the  high  seas,  but  committed  the  oflFender  to  answer  in  the  admi- 
ralty. The  second  English  statute  of  1  Vict.,  c.  8T,  §  8,  use^  the  words  "  plun- 
der or  steal,"  as  docs  the  latest,  24  and  25  Vict,  c.  96,  §  64,  without  the  proviso, 
and,  with  the  exception  of  the  word  "destroy,"  the  act  is  the  same  as  our  act  of 
1825,  which  was  enacted  before  any  of  the  English  statutes.  2  Russ.  Crimes, 
150;  3  Fish.  Dig.  (Jacob's  ed.),  3322;  1  Bish.  Cr.  L.,  §  141.  In  Carter  v. 
Andrews,  16  Pick.,  1,  in  a  slander  case,  it  was  said  that  thouf^h  the  word  "plun- 
"der,"  in  its  ordinary  meaning,  imports  a  wrongful  acquisition  of  property,  yet 
it  does  not  express  the  precise  nature  of  the  wrong  done. 

"The  most  common  meaning,"  says  Mr.  Chief  Justice  Shaw,  "of  this  term 
*  plunder'  is  to  take  property  from  persons  or  places  by  open  force,  as  in  the 
case  of  pirates  or  banditti.  But  in  another  and  very  common  meaning,  though 
perhaps  in  some  degree  figurative,  according  to  the  general  tendency  of  men  to 
exaggerate  and  apply  stronger  language  than  the  case  will  warrant,  it  is  used 
to  express  the  idea  of  taking  property  from  a  person  or  place  without  just  right, 
but  not  expressing  the  nature  or  quality  of  the  wrong  done.  Like  many  such 
terms,  as  pillaging,  rilling,  pilfering,  embezzling,  swindling,  peculation,  and 
many  other  like  ambiguous  terras  which  have  not  acquired,  either  in  law  or 
philology,  a  precise  or  definite  mejining,  they  express  the  idea  of  wrongful  acqui- 
sition, but  not  the  nature  of  the  wrong  done."     Page  9. 

The  same  thing  may  be  said  of  the  word  '*  steal,"  though  it  is  not  as  indefi- 
nite as  "  plunder."  It  is  generally  used  to  express  the  crime  of  larcen}'^  —  which 
is  the  purel}'  technical  word,  about  the  meaning  of  which  there  can  be  no 
doubt, —  and  in  a  slander  case  it  would  need  no  innuendo  or  colloquium  to  give 
it  force.  Yet  we  often  use  it  in  a  sense  not  synonymous  with  larceny,  as  when 
we  Bf)eak  of  stealing  a  child,  stealing  a  wife,  stealing 'a  thought,  stealing  land, 
stealing  a  literary  composition,  or  the  like.  One  of  the  definitions  is  "to  take 
without  right  or  leave."  The  primary  idea  of  the  word  is  stealth,  or  a  secret, 
concealed  or  clandestine  taking;  but  it  is  quite  as  often  applied  to  open  taking, 
and  is  used  interchangeably  with  "rob,"  which  is  defined  "to  take  away" 
without  right — to  steal;  "to  take  anything  away  from,  by  unlawful  force  or 
secret  theft  —  (o  plunder;  to  strip."  Worcest.  Diet.,  words  "Steal,"  "Rob;" 
Webst.  Diet.,  same  words  and  "Purloin;"  2  Bouv.  Diet.,  word  "Stealing;" 
2  Abb.  iaw  Diet.,  word  "  Steal."  I  do  not  find  the  word  "  steal "  used  in 
defining  larceny  in  any  of  the  common  law  authorities  cited  by  Mr.  Bishop,  or 
elsewhere,  from  Lord  Coke  down.  2  Bish.  Cr.  L.,  §  758,  and  notes;  1  I3ish. 
Cr.  L.,  §  5G6;  2  Whart.  Cr.  L.,  §  1750.  And  the  truth  is,  I  think,  it  is  not  a 
technical  word,  in  the  strict  sense  of  that  term,  but  a  common  word  applied  to 
almost  any  unlawful  taking,  without  regard  to  exactness  of  use  or  accurate 
technical  terminology.  In  Dunnell  v.  Fiske,  11  Mete,  551,  Mr.  Chief  Justice 
Shaw  says:  "The  natural  and  most  obvious  import  of  the  word  'steal'  is 
that  of  felonious  taking  of  propert.y,  or  larceny;  but  it  may  be  qualified  by 

the  context."     Page  554. 
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In  Alexander  v.  State,  12  Tex.,  540,  where  the  words  of  the  statute  wera 
"steal  or  entice  away  a  slave,"  it  was  held  the  word  "steal "  imported  a  simple 
larceny,  and  "entice  away"  defined  a  separate ofiFense,  distinctly  differing  from 
the  other.  A  similar  statute  was  not  so  construed  in  South  Carolina,  but  as 
creating  a  statutory  offense  differing  from  larceny;  and  this  Texas  case  is,  I 
believe,  exceptional.  State  v.  Gossett,  9  Rich.  Law  (S.  C.),428.  In  Spencer  v. 
State,  20  Ala.,  24,  it  appears  that  in  the  Penal  Code  of  Alabama  there  were 
two  sections,  one  of  which,  the  twenty-fifth,  enacted  that  if  one  should  "fraud- 
ulently or  feloniously  steal'^  properly  in  any  other  state  or  country,  and  bring 
it  into  that  state,  he  might  be  convicted  and  punished  "as  if  such  larceny  "  had 
been  committed  in  Alabama.  Another,  the  eighteenth  section, ^enacted  that 
any  one  who  should  "inveigle,  ateal,  carry  or  entice  away"  any  slave,  etc., 
should,  on  conviction,  bo  punished,  etc.  The  words  "steal"  and  "larceny" 
were  held  to  be  technically  used  in  the  twenty-fifth  section,  and  required  that 
the  ingredients  of  larceny  should  exist;  while  in  the  eighteenth  section  the 
word  "steal,"  with  others  used,  embraced  not  only  larceny,  but  other  oflFenses 
different  from  that  offense  in  some  essential  particulars.  Perhaps  it  would 
have  been  more  accurate  to  say  that  the  eightee.ith  section  constituted  a  statu- 
tory offense  embracing  not  only  larceny,  but  other  acts,  essentially, differing 
from  those  entering  into  that  offense;  because  it  is  apparent  from  the  case,  and 
the  others  cited  in  the  opinion,  that  is  what  the  court  meant,  and  not  a  plural- 
ity of  offenses,  including  larceny.  In  Williams  v.  State,  15  Ala.,  259,  the  word 
"steal"  is  said  to  import  a  larceny,  when  technically  used,  but  in  this  eighteenth 
section  to  be  used  as  a  synonym  of  "carry  away;"  for  the  act  declares  that  the 
offense  shall  be  complete  without  an  intention  to  convert  to  use  of  the  taker  or 
some  other  person,  which  was  the  essential  ingredient  in  larceny.  So,  in  Mur- 
ray V,  State,  18  Ala.,  727,  it  was  held  that  although  the  acts  must,  undv^r  the 
twenty-fifth  section,  constitute  larceny  in  Alabama,  it  was  the  bringing  of  ihj 
slave  into  the  state  that  constituted  the  statutory  offense.  And  see  Ilam  v. 
State,  15  Ala.,  188.  Furthermore,  it  appears  from  these  cases  that  under  these 
two  sections  a  common  law  indictment  for  larceny  was  insufficient,  because  it 
did  not  describe  the  statutory  oSense;  and  this,  although  both  "steal"  and 
"larceny"  appear  in  a  technical  sense  in  one  of  the  sections;  for  Ihe  state 
could  not  punish  the  crime  of  larceny  committed  in  another  state,  nor  was  there 
any  such  crime  as  larceny  of  a  slave  at  common  law.  The  offenses  were  static 
tory^  and  must  be  so  charged;  and  it  will  be  found  they  were,  when  properly 
indicted,  charged  under  a  pleading  using  the  words  of  the  statute  in  one 
count,  as  to  which  I  shall  have  occasion  to  speak  further  hereafter.  I  cite  the 
cases  now  to  demonstrate  that  the  word  "  steal "  does  not  always  nor  necessarily 
import  the  crime  of  larceny.  If  congress  had  said  that  every  perso:i  who  shall 
steal  goods  belonging  to  a  wreck,  using  no  other  words,  I  skould  probably  hold 
it  to  denounce  only  acts  constituting  larceny  at  common  law,  in  obedience  to 
our  familiar  rule  of  construction  that  when  congress  defines  a  crime  by  only 
using  its  common  law  name,  w^e  interpret  it  by  the  common  law;  although, 
considering  the  character  of  the  property  and  the  nature  of  the  jurisdiction,  as 
arising  out  of  the  maritime  and  comiyiercial  control  of  the  United  States  over 
the  subject-matter,  it  might  well  be  doubted  if,  strictly  speaking,  there  could 
be  a  common  law  larceny  under  the  circumstances  mentioned  in  this  statute, 
and  whether  the  word  "steal,"  when  used  in  that  connection,  should  not  of 
itself  mean  more  than  it  does  at  common  law.  Associated,  as  in  this  statute, 
with  "plunder"  and  "destroy,"  I  have  no  doubt  it  does  mean  a  great  deal 
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more,  and  just  what  I  charged  the  jury  in  this  case.  The  Revised  Statutes^  in 
sections  5356  and  5357,  taken  partly  from  this  same  act  of  182*5,  and  partly 
from  others,  were  dealing  with  larceny  on  the  high  seas,  and  the  language  used 
shows  that  if  congress  intended  to  punish  only  that  offense  in  this  section  it 
would  have  employed  the  technical  language  for  the  purpose. 

The  \Yord  "destroy  "  is  also  somewhat  a  mariiirae  word,  and  is  used,  as  will 
be  seen  by  other  sections  of  this  chapter  of  the  Revised  Statutes,  to  denote  any 
kind  of  deprivation  of  the  owner  by  demolishing,  making  way  with,  or  other 
subversion  of  his  property.  Taken  altogether,  these  three  words  comprehentl 
any  kmd  of  taking  with  evil  intent,  and  we  have  implied  by  them  the  animo 
furandi  and  lucj*i  causa  of  larceny,  the  love  of  greed  accompanying  embezzle- 
ment, breach  of  trust,  and  such  self-appropriation  as  escapes  the  punishment 
for  larceny  for  want  of  a  trespass,  and  the  wicked  intent  that  belongs  to  such 
acts  as  we  call  malicious  mischief,  criminal  trespass,  and  the  like.  Any  of 
these  intents  are  sufficient  under  the  statute;  and,  although  there  must  neces- 
sarily be  a. general  evil  or  fraudulent  intent,  it  is  not  to  be  confined  to  that 
specific  intent  which  characterizes  larceny.  1  Bish.  Cr.  L.,  §§  205,  206,  207, 
343,  344,  345;  1  Whart.  Cr.  L.,  §  297;  2  Whart.  Cr.  L.,  §§  1794,  1800. 

It  is  said  by  a  learned  annotator  that  the  finder  of  a  lost  article  of  goods  may 
have  three  -motives:  (1)  To  keep  it  and  use  it  as  his  own;  (2)  to  keep  it  for  the 
owner  when  ascertained;  (3)  to  keep  it  for  a  reward.  2  Ben.  &  Ueard,  Lead. 
Cr.  Cas.  (2d  ed.),  431.  To  which  may  be  added,  in  cases  like  this,  that  of  de- 
priving the  owner  of  his  property  by  destruction,  if  that  can  be  an  intent  inde- 
pendent of  that  to  use  it  as  property  belonging  to  the  finder,  or  supposed  by 
him  to  belong  to  himself,  as  in  this  case.  I  am  unable  to  see  any  other  motive, 
and  the  ingenuit}*^  of  counsel  has  not  satisfactorily  suggested  any;  and  I 
charged  the  jury  in  this  case  that  if  the  second  and  third  of  these  motives  ex- 
isted this  stiirute  was  not  violated,  but  if  any  other  were  found  it  was,  and,  it 
seems  to  me,  clearly  so.  It  was  said  in  argument  one  might  drag  goods  from 
the  river  to  see  if  worth  saving,  and,  on  examination,  supposing  them  worth- 
less, immediately  cast  them  back.  I  understand  the  authorities  to  hold  that  if 
kept  but  for  a  moment  with  the  unlawful  intent  the  crime  is  complete.  2 
Whart.  Cr.  L.,  §  1789.  So,  if  in  th©  case  put  the  intent  were  to  appropriate  the 
goods  to  his  own  use,  the  statute  would  be  violated ;  but  if  it  were  to  save  them 
for  the  owner  it  would  not.  However,  if  excused  in  the  case  suggested  it 
would  not  be  for  want  of  unlawful  intent,  but  because  the  act  of  taking  had 
not  been  completed. 

§  800.  Cases  reviewed.     Construction  of  a  penal  statute, 

I  consider  the  case  of  The  United  States  v.  Pitman,  1  Spr.,  196, —  and  see  the 
Missouri's  Cargo,  id.,  260,  for  a  fuller  statement  of  facts, —  as  a  direct  author- 
ity in  support  of  the  charge  given  to  the  jury.  The  learned  counsel  for  the 
defendant,  who  have  defended  this  case  with  a  pertinacity  and  zeal  that  char- 
acterizes all  they  do,  and  a  professional  ability  that  could  not  be  surpassed, —  and 
Isiiy  this  sincerely,  and  not  to  assuage  defeat, —  have  gone  into  an  elaborate 
argument  and  citation  of  authorities  to  show  that  the  learned  judge  iu  that  case 
uses  the  word  "embezzlement"  as  the  synonym  of  "larceny,"  which,  it  is  said, 
was  the  crime  coranutted,  and  also  that  Chancellor  Kent  and  other  judges  have 
so  used  the  word.  I  shall  not  stop  to  inquire  whether  Pitman  could  have  been 
convicted  of  larceny  at  common  law,  but  I  doubt  it.  I  think,  however,  that  the 
court  in  that  case  did  not  so  use  the  word,  but  rather  in  the  sense  used  in  the 
maritime  law,  as  any  fraudulent  taking  by  the  crew  of  parts  of  the  cargo.     1. 
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Bouv.  Die,  word  "Embezzlement;"  1  Abb.  Diet.,  same  word;  The  Boston,  1 
Sumn.,  329;  Spurr  v,  Pearson,  1  Mason,  104;  Edwards  v.  Sherman,  Gilp.,  461; 
The  Rising  Sun,  1  Ware,  379;  Harley  v.  Gawley,  2  Saw.,  7;  Croinwell  v.  Island 
City,  1  Cliff.,  221,  where  the  word  is  used  in  the  sense  of  "plunder."  Also,  that 
it  is  there  used  in  the  larger  sense  that  we  find  it  in  our  ordinary  statutes  against 
the  wrongful  appropriation  of  another's  property.  It  is  to  be  observed,  too, 
that  Pitman  was  a  salvor,  and  the  original  taking  was  with  that  lawful  intent, 
and  yet  he  was  convicted  under  this  statute,  which  manifestly  applies  to  all  the 
cases  of  embezzlement  and  plunder  by  persons  claiming  salvage.  At  all  events, 
the  principle  of  construction  adopted  there  applies  as  well  to  this  case,  and  I 
am  content  to  extend  it,  if  need  be,  to  the  facts  we  have  here,  rather  than 
adopt  the  narrow  construction  insisted  on  by  counsel  for  the  defendant  Even 
a  penal  statute  should  not  be  so  strictly  construed  as  to  defeat  the  obvious  in- 
tention of  the  legislature.  American  Fur  Co.  v.  United  States,  2  Pet.,  358. 
The  charge  finds  support,  also,  in  the  case  of  United  States  v.  Coombs,  12  Pet., 
72  (§§  162S~32,  m/m);  United  States  v.  Palmer,  3  Wheat.,  610  (§§  535-541, 
8upra\  and  United  States  v.  Pirates,  5  Wheat,  184  (§§  542-551,  supra).  See, 
also,  The  Kensington,  1  Pet.  Adm.,  239;  United  States  v.  Davis,  5  Mason,  356, 
at  p.  361  (§§  lOBl-23,  infra).  '     ' 

§801.  It  is  not  necessary  in  an  indicttnent  to  distinguish  between  acts  described 
as  "  stealing^^''  '^ pbcndering  "  or  ^'  destroying.'*^ 

The  next  objection  taken  to  the  char^re  is  that  the  court  unwarrantably 
amalgamated  the  counts  in  the  indictment,  by  which  the  defendant  was  sur- 
prised and  misled.  It  is  said  the  court  made  a  new  indictment  and  departed 
from  the  pleading  of  the  government  in  order  to  avoid  trying  the  defendant 
upon  an  indictment  for  larceny.  This  only  amounts  to  saying  that  the  court 
refused  to  adopt  the  defendant's  view  of  the  statute  restricting  it  to  a  larceny 
of  lost  goods  on  land,  for  it  is  almost  too  plain  for  argument  that  under  our 
practice  the  form  of  the  pleading  is  immaterial  if  the  substance  of  the  aver- 
ments is  sufficient;  and  it  requires  some  injury  to  the  defendant  to  enable  him 
to  take  any  advantage  of  a  defect  in  form.  R  S.,  §  1025.  The  indictment 
is  misleading  no  doubt  in  chopping  this  offense  as  it  does,  into  pieces,  by  predi- 
cating one  oflfense  on  "  plunder,"  another  on  "steal,"  and  yet  another  on  "  de- 
stroy," and  subdividing  these  again  into  separate  offenses  in  relation  to  goods 
taken //"(jw  the  wreck  and  those  belonging  to  it.  The  process  may  as  well  have 
been  continued  by  a  like  separation  of  the  words  "money,  goods,  merchandise, 
or  other  eflFects;"  or,  still  further,  of  the  words  "in  distress,  wrecked,  lost, 
stranded,  or  cast  away  upon  the  sea,  or  upon  any  reef,  shoal,  bank,"  etc.,  etc. 
The  court  admits  that  it  did  not  detect  this  defect,  if  it  be  one,  until  it  came 
to  consider  the  charge  to  be  given,  and  the  request  of  the  defendant  to  charge 
the  jury  to  find  a  verdict  on  each  separate  count.  The  case  in  Sprague's  Re- 
ports was  passed  by  the  court  to  counsel  early  in  the  proceedings,  and  attention 
called  to  its  construction  of  the  words  ^plunder"  and  "steal;"  but  the  ques- 
tions on  the  form  of  the  indictment  were  not  raised  at  the  bar,  nor  suggested 
to  the  court,  otherwise  than  by  the  requests  for  instructions  handed  up  after 
the  argument.  This  will  account  for  any  surprise  so  far  as  the  court  may  be 
concerned;  and  if  the  fact  were  that  any  testimony  had  been  excluded,  or 
ruling  made,  to  the  prejudice  of  the  defendant,  because  of  the  failure  of  the 
court  to  detect  this  peculiarity  of  the  indictment,  and  because  of  the  supposi- 
tion that  we  were  trying  separate  offenses  under  it,  or  any  injury  could  have 
resulted,  I  should  now  grant  a  new  trial.    But  it  is  plain  to  me  that  no  harm 
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has  been  done  him  by  this  mode  of  pleading  and  trial.  Even  if  they  had  been 
separate  oflFenses  —  or  separate  indictments,  for  that  matter  —  tbey  could  have 
b'jen  consolidated  under  our  statutes  and  tried  together.  R.  S.,  §  102'. 
Again,  when  so  consolidated  into  one  indictment,  with  separate  counts,  a  gen- 
eral verdict  is  proper,  and  will  be  sustained  if  any  of  the  counts  ba  good  and 
charge  an  offense.  T.  &  S.  Code  (Tenn.),  §  5217;  2  King's  Dig.  (2d  ed.), 
i§  2185,2003,  and  cases  cited;  1  Archb.  Cr.  Pi.. (8th  ed,),  292,  and  notes; 
United  States  v.  Pirates,  5  Wheat.,  184r  (§§  5*2-551,  supra);  United  States  v. 
Patterson,  6  McL.,  4QQ,  469  (§§  2470-73,  infra);  United  States  v.  Peterson,  1 
Woodb.  &  M.,  305;  United  States  v.  Seagrist,  4  Blatch.,  420  (g§  377-380, 
supra).  This  last  case  is  a  direct  authority  for  disregarding  the  unnecessary 
separation  of  a  statutory  offense  into  several  counts  where  it  is  made  out  by 
proof  of  acts  of  differing  character,  but  all  included  in  the  statutory  definitioa 
of  the  offense.  It  was  a  case  where  the  defendants  were  indicted  very  much 
as  in  this  case,  under  the  second  section  of  the  act  of  March  3, 1835  (4  St.,  776, 
now  R.  S.,  §  5359),  for  endeavoring  to  make  a  revolt  or  mutiny,  etc.,  etc. 
The  court  says: 

'^It  is  practically  unimportant  whether  the  provisions  of  the  second  section 
are  expounded  as  so  many  instances  or  methods  in  which  the  offense  of  an 
endeavor  to  make  a  revolt  or  mutiny  may  be  manifested,  or  whether  they  are 
taken  distributively,  and  understood  to  be  so  many  separate  and  distinct  of- 
fenseSy  each  being  sufficient  of  itself  to  sustain  an  indictment.  The  three 
counts  of  this  indictment  are  so  framed  as  to  secure  to  the  United  States,  the 
advantage  of  either  construction.  It  appears  to  me,  therefore,  that  the  coart 
did  not  err  in  instructing  the  jury  that,  if  the  acts  charged  in  the  indictment 
were  satisfactorily  sustained  by  the  evidence,  and  if  the  defendant  committed 
those  acts  with  intent  to  resist  the  master  in  the  free  and  lawful  exercise  of  his 
aathority  on  board  of  the  vessel,  they  would  amount  in  law  to  an  endeavor  to 
make  a  revolt."     At  pages  423,  424. 

Reverting  to  the  Alabama  cases,  before  cited,  it  will  be  found  that  it  was 
held  that  a  common  law  indictment  for  larceny  could  not  sustain  a  conviction 
for  the  statutory  offenses  described  in  the  sections  of  the  Penal  Code  already 
cited.  So,  here,  a  common  law  indictment  for  larceny  —  if  we  had  any  such 
thing  in  our  practice,  as  we  have  not,  all  our  indictments  being  contrary  to  the 
form  of  the  statute —  would  not  do,  showing  plainly  that,  as  in  the  Alabama 
cases,  the  indictment  should  charge  the  offense  in  the  language  of  the  statute; 
and  it  was  done  in  those  cases  without  the  separation  we  have  here  into  counts 
charging  distinct  offenses,  which  I  have  endeavored  to  show  was  immaterial.  It 
is  the  same  in  Tennessee.  State  v.  Cnl'icutt,  1  Lea  (Tenn.),  714.  The  form  of 
indictment  given  under  the  English  statute  for  plundering  or  stealing  is  a  single 
count,  charging  that  the  defendant  "did  plunder,  steal,  take  and  carry  away, 
against  the  form,"  etc.,  etc.  It  is  stated,  however,  that  you  may  add  separate 
counts  distinguishing  between  "in  distress"  and  "wrecked,"  etc.  Archb.  Cr. 
PI.  (4th  Am.  ed.),  214;  2  Archb.  Cr.  PI.  (8th  Am.  ed.),  1332.  But  there  is  no  ob- 
jection to  stating  the  same  offense  in  different  ways  in  as  many  different  counts 
as  you  may  think  necessary.  1  Archb.  Cr.  PI.  (6th  ed.),  93,  and  notes;  id.  (8th 
ed.),  292,  and  notes.  And  where  the  statute  says  the  doing  of  this  or  that 
shall  constitute  the  offense,  the  indictment  may  charge  them  all  in  one  count, 
or  in  separate  counts,  at  the  election  of  the  pleader.  1  Bish.  Cr.  Pro.  (2d  ed.), 
§§  434-436.  But  whatever  form  is  adopted  the  verdict  should  be,  in  a  case 
like  this,  general  on  the  whole  indictment,  rather  than  separate  on  each  count, 
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and  it  is  not  error  to  so  direct  the  jury  as  to  relieve  thera  of  the  confusion  of 
finding  a  separate  verdict  for  the  different  acts  of  the  same  offense,  for  all  of 
which  there  was  the  same  punishment.  There  may  be  cases  of  different  grades, 
or  punisijment,  or  different  offenses,  where  the  court  should  direct  separate 
findings  on  the  separate  counts,  but  surely  this  is  not  one  of  them.  1  Bish. 
Cr.  Pro.  (2d  ed.),  §§  1005,  1009-1011.  And,  where  the  offense  qiay  be  charged 
in  one  count,  reciting  all  .the  statutory  acts  or  elements,  it  seems  to  me  more 
(ittingto  find  a  general  verdict,  and  not  to  confuse  with  asking  the  jury  to 
point  out  the  particular  act  by  following  the  separation  of  the  pleader.  The 
evidence  will  indicate  on  which  act  the  verdict  is  predicated,  if  it  be  at  all  mate- 
rial to  know  it,  in  the  subsequent  proceedings.  I  fail,  therefore,  to  see  any 
injury  to  the  defendant  m  the  directions  on  that  point  of  which  so  much  com- 
plaint has  been  made  in  the  argument.  The  jury  were  properly  told  to  find 
a  general  verdict,  and  it  is  a  mistake  to  treat  the  charge  as  altering  the  form 
of  the  pleadings  or  amalgamating  the  counts,  though  the  language  used  might 
possibly  be  so  construed.  -  The  object  of  the  court  was  to  rule  that  there  were 
not,  as  had  been  argued,  separate  and  distinct  offenses,  but  one  offense,  which 
might  be  compassed  by  the  doing  of  several  acts,  and  that  the  doing  of  any 
one  of  them  required  a  verdict  of  guilty.  This  being  so,  the  defendant  could 
not  rightfully  claim  to  be  tried  as  if  each  act  constituted  a  separate  offense; 
and  the  real  ground  of  complaint,  on  the  motion  for  a  new  trial,  is  that  the 
court  did  not  so  treat  the  case  because  the  attorney  for  the  government  had  so 
treated  it  in  his  pleading.  I  have  endeavored  to  show  that,  conceding  that 
there  were  charged  separate  offenses,  and  not  several  acts  of  the  same  offense, 
a  general  verdict  was  still  proper  and  lawful,  though  it  would  have  been,  in 
that  case,  correct  to  find  a  separate  verdict  on  each  count.  Hence,  in  any 
view,  no  error  has  been  committed  for  which  a  new  trial  should  be  granted. 
§  802.  The  rule  as  to  the  adniusihility  in  evidence  of  confessiona. 
We  come,  now,  to  the  objection  that  the  evidence  of  the  confession  was  im- 
properly admitted.  I  cannot  see  any  reason  why  it  s'loald  have  been  excluded. 
The  witness  Bennett  was  not  in  any  proper  view  a  person  in  authority;  neither 
was  Tarrant,  the  deputy  marshal.  In  Com.  v.  Tuckerman,  10  Gray,  173,  190, 
the  court  states  the  rule  to  be  that  all  confessions  "which  are  obtained  by 
threats  of  harm  or  promises  of  favor  and  worldly  advantage,  held  out  by  a  per- 
son in  authority,  or  standing  in  any  relation  from  which  the  law  will  presume 
that  his  communications  would  be  likely  to  exercise  an  influence  over  the  mind 
of  the  accused,  are  to  be  excluded  from  the  hearing  of  judicial  tribunals." 
Again:  "Whether  the  court  improperly  admits  them  cannot  be  determined  by 
reference  to  judicial  authorities,  which  can  only  supply  the  principle  of  law 
which  is  to  constitute  a  standard  of  decision ;  but  in  every  case  the  admissibil- 
ity in  evidence  of  confessions  must  depend  upon  the  peculiar  state  of  facts  and 
circumstances  existing  in  that  case."  Id.,  at  p.  192;  Com.  v,  Morey,  1  Gray, 
461,  4G3;  United  States  v.  Nott,  1  McL.,  499  (§§  89S-904,  infra). 

The  circumstances  in  Tuckerman's  Case,  supra^  are  instructive,  but  I  shall 
not  take  space  to  relate  them  here.  The  confessions  were  made  to  a  stock- 
bolder  and  director  of  the  corporation  injured  by  the  embezzlement,  and  yet 
were  admitted,  although  the  promises  were  stronger  than  we  have  here.  The 
'court  says:  "Thus,  if  an  accused  party  has  been  made  a  prisoner,  anything 
which  may  be  said  to  hirti  by  the  oflBcer  by  whom  he  is  held  in  custody  will 
always  be  scrutinized  with  greatest  care,  and  slight,  promises  of  favor  coming 
from  him  will  be  considered  a  sufficient  reason  for  rejecting  all  proof  of  subse- 
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qaent  confessions.  Bat  the  defendant  \Tas  not  nnder  arrest,  and  no  charge  had 
been  brought  or  coraplaint  made  against  him  at  the  time  of  his  interview  with 
Reed/'     At  page  193. 

The  court  then  compares  the  men  in  their  relations  and  respective  intelli- 
gence, and  refers  to  the  capacity  of  the  accused  to  know  what  he  was  doing, 
and  declares  that  what  was  said  must  always  bo  considered  in  the  light  of  the 
accompanying  circumstances,  which  are  never  to  be  .lost-sight  of  in  determining 
whether  the  promises  in  threats  were  limited,  explained  or  qualified  in  their 
meaning  by  whatever  else  was  said  and  done.  See,  also,  Com.  v.  Curtis,  97 
Mass.,  474,  578;  Com.  v,  Whittcmore,  11  Gray,  202;  Com.  v,  Cuffie,  108  Mass., 
2S7;  Com.  u  Smith,  119  Mass.,  311;  Com.  v.  Sego,  125  Mass.,  210.  The  cases 
in  the  federal  courts  substantially  agree  with  these  Massachusetts  cases.  United 
States  V.  Nott,  supra;  United  States  v.  rocklinijton,  2  Cranch,  C.  C,  293 ; 
United  States  v.  Kurtz,  t  Cranch,  C.  C,  682;  United  States  v.  Williams,  1 
Cliff.,  5;  United  States  v,  Graff,  14  Blatch.,  381 ;  Montana  v.  McClin,  1  Mont. 
T'y,  394;  Beery  v.  United  States,  2  Col.  TV,  186,  203,  in  which  tliere  is  an  able 
dissenting  opinion  attacking  the  rule  of  exclusion  and  recommending  its  aban- 
donment. Indeed,  it  is  generally  lamented  that  there  is  any  exclusion  of  the 
evidence  of  confessions  under  any  circumstances,  although  it  is  conceded  that 
the  rule  has  become  too  firmly  established  to  be  ignored.  The  Tennessee  cases 
are  likewise  in  accord  with'th^  best  case?  on  the  subject.  Beggarly  v.  State,  8 
Bax.,  520;  Self  u  State,  6  Bax.,  244;  Frnzier  v.  State,  id.,  539;  2*^  King,  Dig. 
(2d  ed.),  §  184.  And  I  have  found  no  more  exact  statement  of  the  law  of  the 
subject  than  that  made  by  that  learned  and  accurate  writer,  now  Mr.  Justice 
Stephen.     He  says: 

*'No  confession  is  deemed  to  be  voluntary  if  it  appears  to  the  judge  to  have 
been  caused  by  any  inducement,  threat  or  promise  proceeding  from  a  person  in 
authority  and  having  reference  to  the  charge  against  the  accused  person, 
whether  addressed  to  him  directly  or  brought  to  his  knowledge  indirectly;  and 
if  (in  opinion  of  the  judge)  such  inducement,  threat  or  promise  gave  the  ac- 
cused person  reasonable  grounds  for  supposing  that  by  making  a  confession  he 
would  gain  some  advantage  or  avoid  some  evil  in  reference  to  the  procee  lings 
against  him.  But  a  confession  is  not  involuntary  only  because  it  appears  to 
have  been  caused  by  the  exhortations  of  a  person  in  authority  to  make  it  as  a 
matter  of  religions  duty,  or  by  an  inducement  collateral  to  the  proceeding  or 
by  inducements  held  out  by  a  person  not  in  authority.  The  prosecutor,  officers 
of  justice  having  the  prisoner  in  cnstoHy,magistrates,  and  other  persons  in 
similar  positions,  are  persons  in  authority."  Steph.  Dig.,  "Evidence"  (May's 
ed.,  1877),  72.  See,  also,  1  Greenl.  Ev.  (12th  ed.),  §  219  et  seq.;  2  Ben.  &  Heard, 
Lead.  Cr.  Cas.  (2J  ed.),  484,  G30;  2  Russ.  Crimes  (8th  ed.),  824;  1  Whart.  Cr. 
L.  (17th  ed.),  §  683. 

The  real  question  is  whether  there  has  been  any  threat  or  promise  of  such  a 
nature  that  the  prisoner  would  be  likely  to  tell  an  untruth  from  fear  of  the 
threat  or  hope  of  profit  from  the  promise.  Steph.  Dig,  **  Evidence,"  p.  70,  and 
note;  Reg.  v.  Reason,  12  Cox,  228.  And  Chief  Baron  Kelly  said:  "  The  cases 
excluding  confession,  on  the  ground  of  unlawful  inducement,  have  gone  too  far 
fur  the  protection  of  crime."  Id.,  p.  73,  and  note;  Reg.  v.  Reeve,  12  Cox,  179. 
The  same  thing  was  said  by  Baron  Parke,  and  he  further  said  that  '*  he  could 
not  look  at  the  decisions  without  some  shame  when  he  considered  what  objec- 
tions had  prevailed  to  prevent  the  reception  of  confessions  in  evidence,  and 
liiat  justice  and  common  sense  had  been  too  frequently  sacrificed  at  the  shrine 
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of  mercy."    Rog.  v.  Baldry,  5  Cox,  623;  S.  C,  2  Ben.  &  Heard,  Lead.  Cr.  Cas. 
(2d  ed.),  484,  495. 

Mr.  Justice  Earle  said  that  the  sacrific3  was  made,  "not  at  the  shrine  of 
mercy,  but  at  the  shrine  of  guilL^^  Id.  I  am  aware  that  the  cases  on  this  sub- 
ject are  conflicting  to  that  extent,  that  if  we  look  only  for  precedents  any  given 
case  can  be  ruled  one  way  or  the  other,  so  o/ten  are  the  established  distinctions 
overlooked.  But  I  think  the  principle  to  be  extracted  from  them  amounts  to 
this:  The  court  will  submit  the  confession  to  the  jury  for  what  it  may  be  worth, 
in  all  cases  where  the  threat  or  promise  has  been  made  by  one  having  no  au- 
thority over  the  prosecution  for  the  offense,  and  will  exclude  it  in  all  cases 
where  there  has  been  a  threat  or  promise  of  the  nature  above  described,  to  one 
having  such  authority,  or  in  his  presence  or  by  his  sanction.  There  may  bo 
possible  qualifirntions  to  this  statement,  as  applicable  to  other  circumstances, 
but  it  is  sulflci<  '"ly  comprehensive  to  include  the  facts  we  have  in  hand.  As  I.' 
understand  the  law  established  by  the  cases  that  show  the  adjudication  to  have 
been  made  with  careful  consideration,  the  determination  of  the  question  of 
authority  depends  upon  the  relation  of  the  person  to  a  criminal  prosecution  for 
the  act  done  by  the  accused.  If  some  officious  person,  not  at  all  so  related  to 
the  prosecution  for  the  crime,  should,  by  threats  or  promises,  extort  a  confession, 
it  would  be  a  question,  not  of  the  competency  of  the  evidence  for  the  judges 
to  decide,  but  of  its  weight  with  the  jury.  The  elements  entering  into  the 
preliminary  inquiry  by  the  judge,  where  he  is  called  on  to  determine  the  com- 
petency of  the  evidence,  are  these: 

(1)  Has  the  person  to  whom,  or  in  whose  presence,  or  by^  whose  sanction,  th-;? 
alleged  confession  was  made,  any  autliorityf  (2)  Were  the  threats  or  promises 
of  that  character  that  should  exclude  the  confession  as  one  made  involuntarily  ? 

Both  these  questions  being  answered  in  the  affirmative,  the  evidence  is  ex- 
cluded as  a  matter  of  law^  the  judge  trying  the  facts  as  in  other  cases  of 
mixed  questions  of  law  and  fact;  but  either  being  answered  in  the  negative, 
the  evidence  goes  to  the  jury,  and  thereupon  they  try  this  as  they  do  all 
the  other  facts  of  the  case,  giving  such  weight  to  the  confession  as  they  see  fit. 
All  evidence  of  confessions  does  not  pass  through  this  ordeal  of  trial  by  tho 
judge,  except  to  determine  whether  it  belongs  to  the  one  class  or  the  other; 
for  if  they  have  been  made  to  persons  not  in  authority,  whether  voluntarily  or 
involuntarily,  they  go  to  the  jury,  to  be  by  them  discarded  if  thay  find  that 
tho}^  have  been  extorted  by  threats  or  induced  by  promises  of  that  kind  that 
'Mhe  prisoner  would  be  likely  to  tell  an  untruth  from  fear  of  the  threat  op 
hope  of  profit  from  the  promise." 

It  would  be  going  too  far,  perhaps,  to  say  that  the  term  ^^ confession'*^  im- 
plies, somewhat  in  the  nature  of  the  word,  an  acknowledgment  of  guilt  to  one 
in  authority,  not  competent  as  evidence,  if  the  judge  sees  that  the  person  in 
authority  has  taken  advantage  of  his  position  to  extort  or  induce  it;  while 
such  acknowledgment  to  one  not  in  authority  is  merely  an  admission  or  decla- 
ration of  the  party,  receivable  in  evidence  precisely  as  in  civil  cases,  to  be  val- 
ued by  the  jury  according  to  circumstances.  But  the  inexactness  is  more 
philological  than  technical,  and  this,  because  the  two  terms  are  ordinarily  used 
to  distinguish  between  civil  and  criminal  cases,  more  as  a  matter  of  conven- 
ience than  anything  else.  1  Greenl.  Ev.,  §  213.  But  when  we  come  to  classify 
confessions^  w^hen  so  broadly  used,  we  find  a  need  of  some  further  division 
than  that  of  judicial  and  extrajudicial.  Id.,  §  216.  Because,  whether  the 
given  case  falls  within  tho  one  or  the  other  of  the  classes  as  defined  by  Mr. 
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Qreenleaf,  we  find  that  it  is  subject  to  the  distinctions  above  adverted  to,  un- 
less we  treat  all  confessions  made  to  one  in  authority  as  judicial  —  which,  in 
a  broad  sense,  they  are  —  and  do  not  limit  that  class,  as  he  does,  to  those 
"made  before  a  magistrate,  or  in  court,  in  the  due  course  of  legal  proceedings." 
Otherwise,  extrajudicial  confessions,  as  defined  by  that  learned  author,  must 
be  again  distinguished  into  those  made  to  persons  in  authority  over  the  prose- 
cution, and  those  made  to  such  as  are  not.  Authoritative  and  unauthoritative^ 
official  and  extraofficial^  may  be  suggested  as  sufficiently  comprehensive  to  des- 
ignate the  distinctions  between  the  two,  though  I  should  prefer — following  a 
not  unnatural  signification  of  the  terms  —  to  limit  confessions  to  that  acknowl- 
edgment of  guilt  made  to  any  person  in  authority  over  the  prosecution,  and 
call  all  others  admissions.  Speaking  of  extrajudicial  confessions,  Mr.  Green- 
leaf  says:  "All  confessions  of  this  kind  are  receivable  in  evidence,  being 
proved  like  other  facts,  to  be  weighed  by  the  jury."     1  Greenl.  Ev.,  §  216. 

Again:  " Before  any  confession  can  be  received  in  evidence  in  a  criminal 
case,  it  must  be  shown  that  it  was  voluntary^^     Id.,  §  219. 

Now,  manifestly,  these  two  statements  of  the  texts  are  not  only  inaccurate, 
but  conflicting,  unless  attention  is  given  to  the  limitation  to  which  I  have  just 
alluded ;  and  with  such  attention  they  are  both  accurate  and  harmonious,  and 
abundantly  supported  by  the  best  considered  cases.  Some  such  classification 
will  greatly  aid  in  understanding  the  cases,  and  serves  to  somewhat  clear  up 
the  confusion  attending  the  subject  throughout  any  investigation  of  it.  The 
case  of  Beggarly  t>.  State,  supra^  contains,  in  the  opinion  of  a  very  able  judge, 
intimations  of  an  adherence  to  the  rule  suggested  by  Mr.  Greenleaf  as  the 
wiser  one,  though,  confessedly,  not  the  one  established  by  the  later  cases,  that 
all  confessions,  whether  made  to  persons  in  authority  or  not,  must  be  entirely 
excluded  hy  the  judge^  if  it  appear  to  him  that  the  threats  or  promises  used 
were  sufficient  to  overcome  the  mind  of  the  accused.  1  GreenL  Ev.  (12th  ed., 
by  Redfield),  §  223  and  note. 

In  Beggarly's  Case,  supra^  it  is  said :  "  In  regard  to  the  person  by  whom 
the  inducements  were  offered,  there  has  been  conflict  in  the  authorities  —  some 
holding  that  the  inducements  held  out  by  private  persons,  not  being  prosecutor, 
oflScer,  or  having  any  authority  over  the  prisoner,  are  not  sufficient  to  exclude 
confessions  thus  obtained;  but  the  sounder  rule  manifestly  is  that  this  is  a 
mixed  question  of  law  and  fact  for  the  judge,  and  while  it  is  proper  to  note 
the  difference  between  confessions  obtained  by  prosecutor,  officer  or  person  in 
authority,  and  those  obtained  by  private  persons,  yet,  if  in  fact  the  confessions 
were  forced  from  the  prisoner  through  hope  or  fear  presented  to  his  mind  by  a 
third  person,  they  should  be  rejected."     Page  526. 

This  was  said  in  regard  to  an  occurrence  that  did  not  result  in  any  confes- 
sion, but  a  denial  of -guilt,  the  adjudication  turning  upon  the  admissibility  of 
^sequent  confessions  received  in  evidence  in  the  court  below,  and  sustained 
because  the  prisoner  had  been  warned  and  all  the  influence  of  that  occurrence 
removed,  as  the  court  determined.  But,  as  to  the  occurrence  itself,  if  confes- 
sion had  resulted,  as  suggested  by  the  court,  it  would  have  been  as  well  re- 
jected, because  the  inducements  were  sanctioned  by  one  in  authority,  the 
magistrate,  namely.  It  is  true,  the  magistrate  did  not  talk  to  the  prisoner,  on 
account  of  a  delicacy  he  felt  about  his  official  position,  but  the  accused  was  in 
custody  before  him,  and  while  the  examination  was  in  progress,  by  his  consent, 
and,  as  I  infer,  by  his  instigation,  the  prisoner  was  taken  out  by  the  witness 
for  the  very  purpose  of  inducing  a  confession,  the  magistrate  instructing  the 
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witness  "  to  tell  hiin  about  turning  state's  evidence."  This  was  really  making 
the  person  talking  to  the  prisoner  an  agent  of  the  magistrate  to  do  what  he 
felt  a  delicacy  in  doing,  and,  under  the  circumstances  of  the  case,  it  fell  clearly 
within  the  rule  of  inducements  held  out  by  the  sanction  of  one  in  authority, 
which  are  as  fatal  to  the  evidence  as  if  held  out  by  himself.  2  Ben.  &  Heard, 
Lead.  Cr.  Cas.,  576,  516,  and  cases  cited;  Ileg.  v.  Taylor,  8  C.  &  P.,  733;  S.  C, 
34  E.  C.  L.,  608;  Keg.  v.  Sleeman,  6  Cox,  245,  and  other  cases  cited;  3  Jac. 
Fish.  Dig.,  3712.  It  does  not  appear  whether  the  case  of  Reg.  v.  Moore,  2 
Den.,  522;  S.  C,  12  Eng.  Law  &  Eq.,  583;  S.  C,  2  Ben.  &  Heard,  Lead.  Cas., 
499,  was  called  to  the  attention  of  the  court,  but  it  certainly  resolves  the  con- 
flict mentioned  in  the  above  extract  and  by  Mr.  Greenleaf  in  favor  of  the  ad- 
missibility of  all  confessions  made  to  a  third  person  not  in  authority,  to  be 
weighed  by  the  jury  according  to  the  circumstances  of  each  case.  It  was  so 
understood  by  the  learned  annotator  of  QreenleaPs  Evidence,  in  the  edition 
already  cited,  and  by  the  text-writers  since  that  case  was  reported,  and  by  the 
learned  judge  in  Com.  v.  Smith,  10  Gratt.,  734, —  one  of  the  ablest  expositions 
of  the  law  on  the  subject  I  have  found,  and  which  has  come  under  my  obser- 
vation since  the  foregoing  portion  of  this  opinion  was  written.  See,  also. 
Wolf  V.  Com.,  30  Gratt.,  833,  where  the  case  was  affirmed.  I  cannot,  there- 
fore, consider  these  expressions  in  Beggarly  v.  State  as  establishing  the  doctrine 
contended  for  as  the  rule  of  evidence  in  Tennessee,  even  if,  as  such,  it  were 
binding  on  this  court,  which  it  probably  is  not.  United  States  v.  Reid,  12 
How.,  361  (§§  2694-99,  infra). 

When  we  come  to  determine  who  are  persons  in  authority,  in  the  sense  of 
the  rule  above  indicated,  I  do  not  know  how  better  to  express  my  judgment 
on  the  question  than  to  adopt  that  of  the  learned  judge  in  Com.  v.  Smith, 
supra.  It  was  contended  by  the  learned  counsel  in  this  case  that  the  fact 
that  a  master  or  mistress  could  be  such  person  in  authority  would  show  that 
any  kind  of  domination  would  answer  the  rule,  and  that  official  authority 
was  not  essential  as  an  element  in  determining  the  question.  It  might  be 
a  sufficient  answer  to  this  to  say  that  the  facts  here  do  not  show  that  Ben- 
nett had  that  domination  over  the  mind  of  Stone  to  bring  the  case  within 
the  rule  as  thus  indicated.  The  authorities  already  cited  demonstrate  that 
the  person  must  have  some  authority  over  the  prosecution  of  that  particular 
offense,  whether  he  be  an  officer  of  the  law  or  not.  The  mere  fact  that  he  is 
an  officer  does  not  answer  the  purpose;  he  must  be  connected  with  the  prose- 
cution, and  have  authority  through  that  connection  over  the  prisoner.  Eeg.  v. 
Moore,  supra;  Com.  v.  Smith,  supra.  I  do  not  think  it  is  necessary  that  the 
legal  proceedings  shall  have  actually  commenced,  but  they  must  be  impending 
or  contemplated,  and  perhaps,  under  the  strict  rule,  the  accused  must,  in  some 
way,  be  in  the  actual  custody  of  the  person  in  authority,  or  suppose  himself  so 
to  be.  The  cases  of  master  or  mistress  occupying  that  relation  will  be  found 
to  be  where  the  offense  concerned  them  in  their  persons  or  property,  and  it 
does  not  arise  alone  out  of  their  attitude  of  master  or  mistress.  Eeg.  v.  Moore, 
supra;  Com.  v.  Smith,  supra.  Not  evenr  does  the  relation  of  a  parent  to  a 
child  of  tender  years  bring  the  case  within  the  rule  where  the  parent  is  unaf- 
fected by  the  crime.     The  Queen  v.  Eeeve,  L.  E.,  1  C.  C,  362. 

§  803.  The  TuLe  in  federal  courts  as  to  prosecutm'S. 

It  was  said  that  Bennett  was  a  detective  and  also  the  agent  of  the  owners 
of  the  goods,  and  stood  for  them  in  the  relation  of  prosecutor.  It  is  to  be  first 
observed  that  he  was  not  a  police  officer,  although  he  calls  himself  a  detective^ 
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bat  only  a  private  agent  employed,  not  to  prosecute  the  crime,  or  to  procure 
evidence  for  that  purpose,  but  to  gather  up  the  goods  or  their  value.     He 
undoubtedly,  during  the  progress  of  that  employment,  sought  to  influence  the 
parties   by  suggestions  of  prosecution  under   the  federal  statutes,  which  he 
printed  and  circulated;  but,  as  I  understand  the  evidence,  not  till  after  the 
alleged  confession  of  the  defendant  in  this  case.     And  at  that  time  he  had 
been  advised  by  counsel,  if  I  remember  the  testimony,  and  by  the  assistant 
United  States  district  attorney,  that  no  prosecution  would  lie  in   this  court. 
But  take  all  he  said  at  the  strongest,  and  it  may  well  be  doubted,  if  he  had 
been  in  authority  over  the  prosecution,  whether  the  confession  would  be  ex- 
cluded under  the  latest  cases.     The  Queen  v.  Jarvis,  L.  R,  1  C.  C,  96;  The 
Queen  v,  Keeve,  id.,  362.     But  I  did  not  place  my  judgment  on  this  ground, 
but  on  the  more  substantial  one  that  he  occupied  no  such  relation  to  the  pros- 
ecution as  would  exclude  the  evidence  of  the  confession;  conceding  that  it 
would  have  been  excluded  if  he  had  been  in  authority.     We  have  in  our  courts 
no  such  quasi  officer  as*  a  prosecutor,  as  known  to  the  common  law  and  our 
state  practice.     At  common  law  some  person,  generally   the  party  injured, 
though  it  might  be  another  person,  must  be  named  as  prosecutor,  except  in 
special  cases.     And  without  this  there  could  be  no  prosecution.     1  Archb.  Or. 
Pr.  (8th  ed.),  245,  and  notes;  id.  (6th  ed.),  47,  52,  79,  and  notes;  1  Bish.  Cr. 
Pr.  (3d  ed.),  §  690.     And  the  code  of  Tennessee  has  the  same  requirement. 
T.  &  S.  Code  (Tenn.),  §  5096.     It  is  through  this  semi-ofRciiii  relation  to  the 
prosecution  that  a  private  prosecutor  becomes  a  person  in  authority  in  this 
matter  of  the  evidence  of  confessions.     But  under  our  federal  practice  from  the 
earliest  times,  and  by  force  of  the  statute,  the  district  attorney  is  the  only  pros- 
ecutor known  to  our  law;  and  as  a  matter  of  fact,  in  this  court,  at  least,  no 
private  prosecutor  has  ever  been  recognized.     Act  of  1879,  ch.  20,  §  35  (1  Stat. 
02);  R.  S.,  §  771;  United  States  v.  Mundel,  6  Call  (Va.),  245,  247;  United  .' 
States  V.  McAvoy,  4  Blatch.,  418;  United  States  v.  Blaisdell,  3  Ben.,  132,  143, 
where  the  court  refused  to  recognize  an  agreement  of  the  executive  depart- 
ment not  to  prosecute  the  offender,  and .  said  that  ^'  when  there  is  no  district 
attorney  in  commission,  the  government  cannot  prosecute  in  this  court."     1 
Eish.  Or.  Pr.,  §  278  et  seq.    It  is  impossible,  therefore,  for  any  one  to  occupy 
the  place  of  a  private  prosecutor  in  this  court,  or  to  make  any  promises  of  im- 
munity that  will  avail  the  accused  in  that  capacity.     It  was  otherwise  at 
common  law;  for,  generally,  if  the  party  injured  refused  to  prosecute,  tliere 
could  be  no  prosecution.     With  us  the  district  attorney  alone  can  give  such 
assurances.     Neither  Bennett  or  his  principals   could,  therefore,  have  such 
authority  over  the  prosecution  as  to  bring  them  within  the  rule  we  are  consider- 
ini;.*  Being  owners  of  the  goods,  without  this  capacity  to  control  the  prosecu- 
tion, through  the  necessity  of  becoming  prosecutor,  does  not  answer  to  make 
.  them  persons  in  authority.     1  Whart.  Cr.  L.  (7th  ed.),  §  692;  id.,  §  686;  Ward 
i\  People,  3  Hill  (N.  Y.),  395.     The  case  of  Train  v.  State,  40  Ga.,  529,  stating 
a  contrary  doctrine,  is  predicated  upon  a  statute  regulating  the  subject  whicli 
abolishes  all  distinctions  between  persons  in  and  not  in  authority.     The  statute 
is  quoted  in  Earp  v.  State,  55  Ga.,  136;  S.  C,  1  Am.  Grim.  Rep.,  171.     The  State 
t.  Brockman,  46  Mo.,  566,  is  within  the  rule,  because  the  owner  of  the  goods 
'Was  a  prosecutor.     In  The  State  v.  Ilogan,  54  Mo.,  192,  the  witnesses  were  the 
officers  of  the  law  concerned  in  the  prosecution.     It  does  not  appear  in  State 
«.  Lawhorne,  66  N.  C,  638,  how  or  by  whom  the  confessions  were  obtained,  and 
the  case  involved  the  admissibility  of  subsequent  confession;  while  in  State  v. 
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Whitfield,  TO  X.  C,  356,  the  owner  was  the  prosecutor.  In  Flagg  v.  People, 
40  Mich.,  706,  the  prisoner  was  in  arrest  and  under  the  control  of  the  officers 
having  him  in  custody.  These  are  the  particular  cases  so  much  pressed  by 
counsel,  but  I  do  not  see  that  they  militate  against  the  views  I  have  here 
expressed. 

In  regard  to  Tarrant,  the  deputy  marshal,  his  mere  presence,  without  more, 
would  not  invalidate  the  confession.  He  must  be  in  authority  over  the  prose- 
cution and  prisoner,  and  sanction  the  threat  or  promise  held  out  by  others. 
See  the  cases  mentioned  in  the  comments  on  Beggarly's  Case,  supra;  1  Whan. 
Cr.  L.  (7th  ed.),  §  692,  at  p.  609;  State  v.  Gossett,  9  Eich.  Law  (S.  C),  428; 
State  V.  Cook,  15  Kich.  Law  (S.  C),  29;  Wiley  v.  State,  3  Cold.  (Tenn.),  362. 
He  was  present  only  in  his  character  as  the  assistant  of  Bennett.  I  have  no 
doubt  they  both  relied  upon  his  official  position  as  an  aid  in  procuring  settle- 
ments for  the  goods  taken  from  this  wreck;  but  Tarrant  was  not  using  his 
official  powers,  if  he  had  any,  to  extort  or  elicit  this  confession.  He  had  no 
warrant  of  arrest,  and  was  neither  attempting  nor  threatening  to  make  an 
arrest  J  and  there  was  no  cause  for  the  defendant  to  reasonably  suppose  that  he 
had  any  authority  to  hold  out  inducements  or  to  sanction  those  held  out  by 
Bennett. 

4  Finally,  I  may  say  that,  while  the  courts  are  constantly  lamenting  that  there 
is  any  rule  that  excludes  the  evidence  of  confessions  or  admissions  of  guilt  in 
any  case  from  the  consideration  of  the  jury,  who  have  just  as  much  capacity 
to  weigh  the  facts  of  duress  or  inducement  as  they  have  any  other  facts  in  the 
case,  and  who  finally  in  all  cases  pass  upon  the  question,  not  of  admissibility, 
but  of  duress  or  inducement,  whenever  the  judge  does  admit  the  proof,  I  see 
no  reason  why  the  rule  should  be  extended  in  the  least  beyond  the  established 
law  of  the  cases.    In  this  case  I  fully  submitted  to  the  jury  the  determination 

•  of  the  weight  they  would  give  to  the  evidence,  and  I  have  no  doubt,  if  there 
was  any  threat  or  inducement  to  impair  the  testimony,  the  defendant  received 
the  full  benefit  of  it.  He  could  have  been  properly  convicted  upon  his  own 
testimony  before  the  jury  without  the  confessions;  still,  if  they  were  improp- 
erly admitted,  he  would  be  entitled  to  a  new  trial  United  States  v,  De  Quil- 
feldt,  5  Fed.  R,  276  (§§  9-13,  sjipra).  Hence  I  have  given  the  subject  a  careful 
examination,  and  am  satisfied  the  evidence  was  properly  admitted.  The  other 
requests  refused  need  not  be  especially  noticed.  They  are  on  the  face  of  them 
not  in  accordance  with  the  views  I  have  taken  of  the  statute  and  the  law  of  the 
case  as  here  expressed,  and  after  thorough  reconsideration  I  am  of  opinion  a 
new  trial  should  be  refused.    Motion  overruled. 

UNITED  STATES  v.  MOULTON. 
(Circuit  Court  for  Majssachusetts:  5  Mason,  537-555.     1880.) 

Statement  of  Facts. —  Trial  had  under  an  indictment  founded  on  the  crimes 
act  of  1790,  ch.  36,  alleging  the  theft,  on  the  high  seas,  of  a  certain  amount  of 
foreign  and  domestic  coin,  and  several  bank-bills.  There  was  no  denial  of  the 
theft,  but  the  question  arose  as  to  whether  such  articles  were  personal  goods 
within  the  meaning  of  the  act. 

§  804.  Foreign  and  domestic  coins  are  ^^ personal  goodsP 

Opinion  by  Story,  J. 

The  sixteenth  section  of  the  crimes  act  of  1790,  ch.  36,  provides  "  that  if 
any  person,  etc.,  upon  the  high  seas,  shall  take  and  carry  away,  with  an  intent 
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to  steal  or  purloin,  the  personal  goods  of  another^  the  person,  etc.,  shall,  on  con- 
viction, be  fined  not  exceeding  the  fourfold  value  of  the  property  so  stolen,"  etc. 
The  question  is,  whether  foreign  coin,  and  domestic  coin,  and  bank-bills,  or  any 
of  them,  are  ^^ personal  goods  ^^  within  the  intent  of  the  statute.  In  the  strictest 
sense  of  the  common  law,  "personal  goods"  are  movables  belonging  to,  and 
the  property  of,  some  person,  which  have  an  intrinsic  value.  And  even  in  this, 
the  strictest  sorse,  there  cannot  be  any  legal  doubt  that  the  foreign  and  domestic 
coins  enumerated  in  the  indictment  are  ^^personal  gooda^^''  for  they  have  an  in- 
trinsic value.  In  a  more  large  and  liberal  sense,  the  terra  *'  goods "  may  embrace 
movables  not  having  any  intrinsic  value,  such  as  cboses  in  action  and  moneyed 
securities,  notes,  bonds  and  other  debts,  and  evidences  of  debts.  Thus,  a  be- 
quest by  a  party  of  all  his  goods  and  chattels,  without  any  other  restrictive  or 
explanatory  words,  would  carry  choses  in  action,  bonds,  etc.,  as  well  as  money 
and  other  valuable  movables.  And  this  upon  the  plain  import  of  the  words  as 
expressive  of  the  intention  of  the  testator.  Anonymous,  1  P.  Will.,  2G7.  But 
in  construing  penal  statutes,  courts  of  law  have  often,  in  favor  of  the  citizen, 
interpreted  the  word  "goods"  in  its  strictest  sense;  and,  indeed,  in  capital 
felonies,  have  sometimes,  in  favor  of  life,  adopted  a  far  more  limited  meaning, 
savoring  too  often  of  unseemly  nicety,  if  not  of  extravagant  refinement. 

The  words  of  the  present  enactment  approach  very  near  to  the  definition  of 
larceny  at  the  common  law.  The  usual  definition  of  that  offense  is,  the  felo- 
nious and  fraudulent  taking  and  carrying  away  by  any  person  of  the  mere  per- 
sonal goods  of  another  (4  Black.  Comm.,  229;  3  Inst.,  107;  2  East,  C.  L.,  553; 
2  Kussell,  Crimes,  1032) ;  and  according  to  Bracton  (Lib.  3,  ch.  32),  ^^furtum  est 
secundum  leges  contractatio  rei  alienm  frauduleiitay  cum  animo  furandi^  invito 
illo  dmnino  cvjus  res  ilia  fuerity^  answering  very  nearly  to  the  description  given 
by  a  late  learned  judge,  that  it  is  the  felonious  taking  of  the  property  of  an- 
other, without  his  consent  and  against  his  will,  with  intent  to  convert  it  to  the 
use  of  the  taker.  Hammond's  Case,  2  Leach,  C.  C,  1089;  2  Russell,  Crimes, 
1032,  1033;  2  East,  Cr.  L.,  553;  Curwood's  Hawk.,  B.  1,  ch.  19,  and  note,  ibid. 
In  the  above  definition,  "personal  goods  "  has  always  been  construed  to  mean 
such  movables  only  as  have  an  intrinsic  value;  and  therefore  as  not  compre- 
hending mere  choses  in  action.  The  common  law  did  not  deem  the  latter  the 
subject  of  larceny,  because  they  were  not  of  any  intrinsic  value,  and  did  not 
import  any  property  in  possession  of  the  person  from  whom  they  are  taken. 
4  Black.  Comm.,  234;  2  Russell,  Crimes,  1112;  2  East,  P.  C,  597;  Anonymous, 
Dyer,  5;  Rex  v.  Morris,  2  Leach,  C.  C,  525;  3  Inst.,  107,  109;  Co.  Litt.,  118  h; 
Calye's  Case,  8  Coke,  33  a.  It  was  upon  this  ground  that  this  court  thought 
itself  constrained  to  hold,  in  the  case  of  The  United  States  v.  Davis,  5  Mason, 
356  (§§  1621-23,  in/ra\  that  mere  choses  in  action  (such  as  a  private  promissory 
note  for  mone}^)  were  not  personal  goods  within  the  purview  of  the  act  of 
1790.  It  was  presumed  that  as  the  legislature  made  use  of  language  importing, 
almost  in  the  very  words  of  the  common  law,  a  definition  of  larceny,  such 
"  personal  goods  "  only  as  might  be  deemed  property  in  possession  at  the  com- 
mon law  were  within  the  contemplation  of  the  act.  But  to  carry  the  excei> 
tion  farther,  and  exclude  money  and  coin  of  foreign  or  domestic  coinage,  which 
are  in  the  strictest  sense  "  personal  goods,"  having  an  intrinsic  value,  would,  in 
our  judgment,  be  to  indulge  a  latitude  of  construction  not  properly  belongmg 
to  judicial  tribunals.  The  natural  sense  of  the  terms  of  the  act  ought  to  be 
adopted,  unless  the  context  affords  clear  proof  of  some  more  restrictive  appli- 
cation of  them.    Very  little  light  can  be  gathered  from  the  decisions  of  the 
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English  courts,  upon  the  construction  of  their  own  statutes,  to  assist  us  in  this 
part  of  the  inquiry.  In  the  first  place,  as  has  been  already  intimated,  courts 
of  law,  in  cases  of  capital  felonies,  have  been  very  astute,  perhaps  unjustifiably 
so,  to  escape  from  the  literal  meaning  of  the  words,  and  to  create  conjectural 
exceptions.  Such  a  proceeding,  if  it  may  be  properly  allowed  in  cases  affecting 
life,  is  wholly  inapplicable  to  cases  of  mere  misdemeanors,  and  to  other  cases 
not  capital.  There  is  much  masculine  sense  in  the  distinction  taken  on  this 
subject  by  the  court,  in  the  case  of  The  Commonwealth  v.  Fisher,  17  Mass.,  46. 
In  the  next  place,  there  is  not  a  single  decision  in  the  English  books,  to  our 
knowledge,  which,  in  point  of  authority,  ought  to  govern  in  the  construction  of^* 
the  present  act;  for  in  no  English  statute  are  the  objects  or  the  language  sub- 
stantially the  same  with  ours.  There  are  other  accompanying  word%  or  other 
clauses  in  the  context,  explanatory  of  the  legislative  intent,  -which  might  well 
authorize,  if  they  did  not  absolutely  require,  the  court  to  adopt  the  narrower 
construction,  in  favorem  vitas.  It  will  be  sufficient  to  cite  a  few  of  the  more 
prominent  cases  in  order  to  establish  this  position.  In  Ilex  v.  Leigh,  1  L3ach, 
C.  C,  52,  it  was  held  by  the  court  that  stealing  money  w.is  not  a  capital  lar- 
ceny within  the  statute  of  24  Geo.  2,  ch.  45.  The  words  of  that  statute  are, 
"all  and  every  person,  etc.,  who  shall  feloniously  steal  any  (j'^xls,  fcrres  or  ?ner' 
chandises  of  the  value  of  .forty  shillings,  in  any  ship,  birge,  etc.,  up>)n  any  navi- 
gable river,  or  in  any  port,  etc.,  or  upon  any  icharf  or  qu'iy  inljac'int  to  such 
river  ov po7*L^^  The  court  thought  that  the  construction  ought  to  b3  confined 
to  such  goods  and  merchandises  as  are  usually  lodged  in  ships  or  on  wharfs  and 
quays.  Reliance  was  also  placed  upon  the  accompanying  w^ords,  ^^  wares  and 
merchandises'^^  {ixosoitur  a  sociis),  and  upon  the  clause  as  to  ivharfd  and  quay^* 
and  very  properly,  for  it  was  difficult  to  presume  that  the  legislature  had  a  dif- 
ferent intent  as  to  goods  in  ships  and  on  wharfs;  and  money  is  not  usually 
lodged  on  wharfs.    Foster,  C.  L.,  79;  2  East,  C.  L,  G47. 

In  the  act  of  1790  there  are  no  such  accompanying  words;  "  personal  goods" 
stand  alone  in  the  text,  without  any  qualifying  clause.  In  Rsx  v,  Guy,  1 
Leach,  0.  C,  241,  which  was  an  indictment  for  receiving  two  guineas  which 
were  stolen,  it  was  held  that,  under  the  statutes  of  3  W.  &  M.,  ch.  9,  §  4,  and 
6  Ann,  ch.  31,  §  5,  there  cannot  be  an  accessory  after  the  fact  for  receiving 
money.  The  statute  of  W.  &  M.,  ch.  9,  provides  that,  "  if  any  person,  etc., 
shall  buy  or  receive  any  goods  or  chattels  that  shall  be  feloniously  taken  or 
stolen  from  any  other  person,  knowing  the  same  to  ibe  stolen,  he,  etc.,  slaall 
be  taken  and  deemed  an  accessory,  etc.,  to  such  felony,  after  the  fact."  The 
statute  of  5  Ann,  ch.  31,  provides  that,  "if  any  person,  etc.,  shall  receive  or 
buy  any  goods  or  chattels  that  shall  be  feloniously  taken  or  stolen,"  etc.,  in  the 
same  general  terms  as  that  of  W.  &  M.  2  East,  F.  C,  743,  744.  The  judges, 
in  the  construction  of  these  statutes,  seem  uniformly  to  have  held  that  the 
words  ** goods  and  chattels"  mean  such  goods  and  chattels  whereof  larceny 
could  be  committed  at  the  common  law,  upon  the  plain  ground  that  the  legis- 
lature did  not  intend  to  create  any  accessorial  offense,  except  in  cases  where 
there  was  a  principal  offense  already  committed.*  It  is  certain  that  guineas  are 
^"^ goods 'tU\(\  chattels^'*  in  the  common  law  sense  of  the  terms,  and,  as  such,  sub- 
jects of  larceny;  and  it  is  somewhat  difficult,  therefore,  to  account  for  the  de- 
cision in  Rex  v.  Guy  upon  the  principle  above  stated.  Mr.  East  supposes  the 
decision  to  have  proceeded  upon  the  ground  that  the  statutes  extended  only  to 
the  receipt  of  such  kind  of  goods  and  chattels,  the  property  in  which  being 
generally,  and  in  its  own  nature,  capable  of  being  ascertained  by  outward 
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marts  and  circumstances,  made  it  more  difficult  for  the  thief  to  disj)ose  of  them 
without  the  aid  of  a  receiver,  by  whom  he  was  encouraged  and  protected, 
whereas  money  has  no  such  distinguishing  marks.  2  East,  P.  C,  748;  2  Rus- 
sell, Crimes,  1307,  1308.  This  ground  seems  wholly  unsatisfactory;  for  if  lar- 
ceny might  be  of  money  at  the  common  law,  which  cannot  be  doubted  (ITawk.,  B. 
1,  ch.  32,  §  35;  2  Bl.  Comm.,  387),  there  seems  no  just  reason  why  the  accesso- 
rial offense  should  not,  if  the  words  of  the  acts  did  not  convey  any  restriction, 
be  held  co-extensive  with  the  principal  offense.  The  ground,  however,  such  as 
it  is,  is  inapplicable  to  the  principal  offense,  and  is  limited  to  receivers.  In  Rex 
^^  Morris,  2  Leach,  525,  it  was  decided  that  the  receiver  of  bank-notes,  know- 
ing them  to  be  stolen,  was  not  punishable  as  an  accessory  under  the  statute  of  3 
^.  &  M.,^ch.  9,  and  5  Ann,  ch.  31,  notwithstanding  the  express  declaratjon  in 
the  statute  of  2  Geo.  2,  ch.  25  (2  East,  P.  C,  508),  that  if  any  person  shall  steal 
any  bank-notes^  etc.,  "he  shall  be  deemed  guilty  of  felony,  of  the  same  nature 
and  in  the  same  degree,  etc.,  as  if  the  offender  had  stolen  or  taken  any  other 
goods  of  like  value,  with  the  money  due,"  etc.,  upon  the  ground  that  the  latter 
statute  did  not  reach, receivers  of  bank-notes  as  accessories  under  the  former 
statutes,  but  applied  only  to  the  principal  offender  in  the  larceny.  But  this 
case  has  been  since  shaken  by  the  decision  in  Rex  v.  Dean,  2  Leach,  C.  C,  798. 
See  2  East,  P.   C,  G-iG,  749;  2  Russell,  Crimes,  883,  and  note;  id.,  1307,  130S. 

These  are  the  most  material  cases,  and  they  fall  far  short  of  establish- 
ing the  proposition  that  "  personal  goods,"  in  the  act  of  1790,  do  not  include 
coin  or  money.  In  our  judgment,  it  would  be  an  unjustifiable  departure  from 
the  language  of  the  legislature  to  hold  that  coin  and  money  are  not  included 
within  the  prohibition.  They  are  equally  within  the  terms  and  the  reason  of 
the  enactment. 

§805.  Hank-hills  are  considered  ^^ personal  goods'*^  within  the  meaning  of 
the  crimes  act. 

In  respect  to  the  hank-Vills  included  in  the  indictment,  there  is  much  more 
difficulty.  I  agree  to  the  doctrine  of  Lord  Mansfield,  in  Miller  v.  Race,  1 
Burr.,  457,  that  bank-notes  are  usually  treated  in  the  common  business  of  life 
as  money  and  cash,  and  not  as  goods  and  chattels,  or  securities  for  money. 
But  that  case  turned  upon  very  different  considerations  from  those  which 
govern  in  the  construction  of  penal  statutes.  There  the  only  point  was, 
whether  bank-notes,  being  used  as  currency,  the  owner  could,  in  case  they 
were  stolen,  recover  them  against  a  subsequent  bona  fide  holder.  The  court  ad- 
judged that  he  could  not,  upon  sQund  principles  of  public  policy.  Now,  there 
is  strong  reason  to  believe  that  bank-notes  w^ere  not,  before  the  statute  of  2 
Geo.  2,  ch.  25,  held  to  be  "  goods  or  chattels,"  within  the  meaning  of  the  statutes 
of  W.  &  M.,  and  Ann,  above  referred  to.  This  is  not  decisive;  but  it  affords 
a  presumption  that  in  the  opinion  of  parliament  it  w^as  necessary  to  punish 
the  larceny  of  bank-notes  by  a  specific  description  eo  nornine.  Technically 
speaking,  bank-bills  are  merely  promissory  notes  for  the  payment  of  money ; 
and  they  may  be  declared  on  as  such.  Young  v,  Adams,  6  Mass.,  182;  Perry 
V.  Toates,  9  Mass.,  537.  They  are  not  in  all  cases  treated  as  money^  though  in 
most  instances,  for  the  purposes  of  civil  justice,  they  are  so.  In  Commonwealth 
v.  Carey,  2  Pick.,  47,  the  court  declared  that  a  bank-note  might,  in  an  indict- 
ment for  theft,  be  described  as  a  promissory  note  of  the  bank;  and  in  this  re- 
spect it  w^as  not  distinguished  from  other  private  choses  in  action.  In  Spangler 
V.  Commonwealth,  3  Binn.,  533,  the  court  seem  to  have  treated  bank-notes  as  no 
oiherwise  the  subjects  of  larceny  than  as  statutable  enactments  had  made  them 
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SO.  And  Yeates,  J.,  on  that  occasion  said  that  bank  and  promissory  notes  are 
mere  choses  in  action.  But  in  Commonwealth  v,  Boyer,  1  Binn.,  201,  upon  aa 
indictment  for  larceny  of  bank-notes,  the  court  thought  that  a  description  of 
them  as  the  "goods  and  chattels"  of  the  true  owner  was  suflBcient.  The  same 
doctrine  is  implied  in  Commonwealth  v.  Eichards,  1  Mass.,  337.  In  People  v. 
Holbrook,  13  Johns.,  90,  the  point  was  directly  decided;  and  it  was  held  that, 
in  such  a  case,  "goods and  chattels"  implied  property  or  ownership.  But  iu 
each  of  these  cases  there  was  a  state  statute,  which  made  the  larceny  of  bank- 
notes a  substantive  oflfense;  and  in  two  of  them,  the  state  statute  was  to  the 
same  eilect  as  that  of  2  Geo.  2,  ch.  25 ;  and  it  i&  not  impossible  that  these 
considerations  had  an  influence  upon  the  decision. 

The  doctrine  in  New  York  has  gone  farther;  and  bank-notes  have  been  held 
liable  to  be  taken  in  execution  upon  di  fieri  facias  as  money.  Handy  v.  Dobbin, 
12  Johns.,  220.  This  decision  would  be  entitled  to  very  great  weight,  if  it 
stood  wholly  uncontradicted.  But  in  Massachusetts  an  opposite  doctrine  has 
been  maintained.  Perry  v.  Coates,  9  Mass.,  537.  Still,  there  is  this  material 
difference  between  bank-notes  and  other  promissory  notes,  that  the  former  ia 
the  common  transactions  of  life  are  treated  as  money,  and  circulate  as  currency, 
and  therefore  have,  in  themselves,  an  intrinsic  value  in  the  common  estimation 
of  mankind.  They  are  at  least  as  much  within  the  policy  of  the  act  of  1790, 
ch.  30,  and  as  important  to  be  guarded  against  larceny  as  any  personal  prop- 
erty whatsoever.  Under  such  circumstances,  the  court  has  been  anxious  to 
ascertain  whether  bank-bills  have  been  in  any  cases  of  a  penal  nature  treated 
differently  from  any  other  choses  in  action ;  and  especially  whether  in  cases 
of  statutable  larcenies  they  have  been  distinguished  from  other  negotiable 
notes.  In  Eex  v.  Dean,  2  Leach,  C.  C,  798,  the  indictment  was  for  stealing  a 
hank-note  of  the  value  of  $20,  the  property  of  J.  M,^  in  his  dwelling-house. 
The  statute  of  12  Ann,  ch.  7,  §  1,  makes  stealing  ''any  money^  goods,  chattels^ 
wares  or  merchandises,  of  the  value  of  forty  shillings,"  a  capital  offense.  It 
was  objected  that  bank-notes  were  not  **  money,  goods,  chattels,  wares  or  mer- 
chandises," within  the  purview  of  the  statute.  But  the  judges  were  unani- 
mously of  opinion  that  they  were;  for  that  the  statute  was  intended  to  protect 
every  species  of  property.  But  the  statute  of  2  Geo.  2,  ch.  25  (2  East,  P.  C, 
597,  598),  already  referred  to,  doubtless  had  great  influence  in  the  decision, 
since  it  put  the  stealing  of  bank-notes  upon  the  same  footing  as  to  nature,  de- 
gree and  punishment  as  the  stealing  of  any  other  goods;  though  this  ground 
does  not  expressly  appear  in  the  opinion  of  the  judges.  In  Rex  v.  Clarke,  2 
Leach,  C.  C,  1036  (4:th  ed.),  the  indictment  was  for  larceny  of  certain  hankers* 
noteSy  and  for  certain  pieces  of  paper,  of  the  value,  etc.,  each  stamped,  and  re- 
issuable,  as  bankers'  notes,  payable  to  the  bearer.  It  appeared  in  evidence  that 
the  notes  had  been  taken  up  by  the  bankers'  agents,  and  were  stolen  from  a 
parcel  in  their  transit  to  the  bankers  for  the  purpose  of  being  reissued.  The 
objection  was,  that  the  notes,  having  been  paid,  were  of  no  value,  and  conse- 
quently not  the  subject  of  larceny.  The  prisoner  was  convicted;  and  the 
judges  held  that  he  was  rightly  convicted.  Mr.  Justice  Grose,  in  delivering 
their  opinion,  said,  *'The  question  submitted  in  this  case  to  the  consideratioa 
of  the  judges  was  whether  the  paper  and  stamps  are,  under  the  circumstances 
of  the  case,  ^A^  suhjtcts  of  larceny  at  the  common  law;  or  in  other  terms,  whether 
they  are  the  properly  of  and  of  any  value  to  J.  J,  and  A,  Z.  (the  bankers),  who 
were  unquestionably  the  owners.  These  gentlemen  have  paid  for  the  paper 
the  printing,  and  the  stamps  of  these  papers,  which  once  existed  both  in  char- 
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acter  and  vajue  as  promissory  notes.  Their  character  and  value  as  promissory 
notes  were  certainly  extinct  at  the  time  they  were  stolen.  But  even  in  this 
Btate  they  bore  about  them  a  capability  of  being  legally  restored  to  their 
former  character  and  pristine  value.  It  was  a  capability  in  which  these  owners 
had  a  special  interest  and  property.  The  act  of  reissuing  them  would  have 
immediately  manifested  their  value  as  papers,  etc.  In  what  sense  or  meaning, 
therefore,  can  it  be  said  that  these  stamped  papers  were. not  the  valuable  prop- 
erty of  their  owners?  They  were  indeed  only  of  value  to  those  owners;  but 
it  is  enough  that  they  were  of  value  to  them.  Their  value  to  the  rest  of  the 
Avorld  is  immaterial.  The.  judges  are,  therefore,  of  opinion  that  to  the  extent 
of  the  price  of  the  paper,  the  printing  and  the  stamps,  they  were  valuable 
property  belonging  to  the  prosecutors."  2  East,  P.  C.,  646,  740;  2  Eussell, 
Crimes,  984,  1307,  1308;  Eex  v.  Hammon,  2  Leach,  C.  C,  1083  (4th  ed.).  See, 
also,  S.  C,  2  Russ.  Cr.  L.,  147,  and  note  (2d  English  ed.,  1828).  It  cannot  es- 
cape observation  how  strongly  every  word  of  this  opinion  applies  to  the  case 
of  bank-notes  which  are  outstanding;  and  it  is  to  be  considered  that  the 
question  on  the  counts,  to  which  alone  the  opinion  applies,  was  as  to  the 
larceny  at  the  common  law.  If  bankers'  notes  payable  to  bearer  were  of 
the  value  of  the  stamps,  and  paper  and  printing,  because  reissuable,  and  there- 
fore to  be  deemed  valuable  property,  the  subject  of  larceny,  a  fortiori  bank- 
notes, for  which  the  holder  must  be  presumed  to  have  given  value,  and  which 
have  in  his  hands  a  present  value  as  currency,  must  be  deemed  such.  There 
is,  indeed,  such  a  persuasive  good  sense  in  the  opinion,  that  one  feels  very 
great  difficulty  in  escaping  from  its  conclusive  effect  in  cases  of  the  larceny 
of  other  mere  choses  in  action.  Eex  v.  Ransom,  2  Leach,  C.  C,  1090,  is  not 
so  strong  in  its  application.  But  Rex  v.  Vyse,  1  Ryan  &  M.,  C.  C,  218,  not 
only  affirmed  the  doctrine  in  Rex  v,  Clarke,  but  proceeded  a  step  farther.  It 
was  there  held  that  bankers'  notes,  so  paid  and  reissuable,  were  not  only  sub- 
jects of  larceny  at  common  law,  but  might  be  described  in  the  indictment  (as 
in  that  case  they  in  fact  were  described)  as  "goods  and  chattels"  of  the 
owners. 

These  cases  distinctly  show  that  in  modern  times  courts  of  justice  in  penal, 
and  even  in  capital,  cases  are  disposed  to  look  at  the  real  nature  of  the  things 
stolen,  and  though  they  are  in  form  choses  in  action,  yet,  if  possessing  a  real 
value  in  possession,  to  hold  them  subjects  of  larceny.  The  choses  in  action 
which  were  held  originally  not  to  be  the  subjects  of  larceny  at  the  common 
law  were  those  which  had  no  intrinsic  value  (bank-notes  were  not  then  in 
existence),  and  did  not  import  any  property  in  possession  of  the  person.  Can 
it  be  truly  said  that  bank-notes,  payable  to  bearer,  and  passing  as  currency^ 
have  no  present  value  in  possession?  The  present  indictment  has  described 
them  as  of  the  value  which  they  purport  on  their  face  to  promise  to  pay.  They 
pass  as  money;  they  are  received  as  money.  In  courts  of  justice  they  are 
treated  as  money.  On  a  declaration  for  money  had  and  received,  proof  that 
the  defendant  received  bank-notes  for  the  use  of  the  plaintiff  would  be  suf- 
ficient to  maintain  the  action.  They  have  a  present  value  in  possession,  not  as 
a  mere  promise  to  pay  money,  but  as  money  of  an  immediate,  positive, 
exchangeable  value.  *It  seems  to  us,  therefore,  that  it  would  be  an  over-refine- 
ment to  hold  that  they  are  not  "personal  goods"  within  the  sense  of  the  act 
of  1700.  They  are  far  better  entitled  to  the  appellation  of  "goods  and  chat- 
tels" than  the  paid  bankers'  notes  in  Clarke  and  Vyse's  cases  above  mentioned. 

Besides,  the  bank-notes  of  the  Bank  of  the  United  States,  by  the  express  pro- 
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visions  of  the  charter  (of  which,  as  a  public  act,  we  are  bound  judicially  to 
take  notice),  are  receivable  in  payments  to  the  United  States;  and  they  have, 
therefore,  a  present  value,  for  such  purposes,  as  cash.  The  same  cannot  be  said 
of  the  other  bank-notes  stated  in  the  indictment.  But  we  are  still  entitled  to 
consider  them  as  of  the  present  value  of  their  respective  denominations,  as  lliey 
are  so  alleged  in  the  indictment. 

If  this  were  an  indictment  at  common  law,  we  might,  as  to  the  latter  bank- 
notes, have  some  hesitation,  though  the  cases  of  Clarke  and  Yyse  would  cer- 
tainly go  far  to  remove  any  technical  scruples.  One  reason  why,  at  the  com- 
mon law,  bonds  and  other  choses  in  action  were  not  deemed  subjects  of  larceny- 
was  that  they  could  not  be  used  as  property  in  possession  by  the  thief,  but  were 
suable  only  by  the  owner.  But  bank-notes,  payable  to  bearer,  are  not  now 
liable  to  such  a  consideration;  for  they  are  of  present  worth  and  value  to  the 
holder,  and  pass  by  delivery.  Wc  are  now  construing  a  public  statute;  and  if 
we  can  perceive  that  the  words  of  tlie  statute,  in  common  and  legal  under- 
standing, are  large  enough  to  comprehend  bank-notes,  and  that  the  policy  of 
the  statute  applies  to  them  with  at  least  the  same  force  that  it  does  to  "per- 
sonal goods"  in  the  most  restrictive  sense  of  the  terms,  we  are  bound  to  give 
that  interpretation  which  carries  the  words  to  the  extent  of  the  mischief.  We 
may  say,  as  the  judges  did  in  Dean's  Case,  2  Leach,  C.  C,  798,  "that  the 
statute  was  intended  to  protect  every  species  of  property"  which  may  be 
deemed  valuable  property  in  possession.  In  the  case  of  Rex  v.  Robinson,  2 
Leach,  C.  C,  869,  the  judges  held  that  hanlc-noies  were  a  valuable  thing  under 
the  statute  of  9  Geo.  1,  ch.  22,  respecting  threatening  letters,  which  uses  the 
Avords  "money,  venison,  or  other  vahuthle  thi7ig?^  See,  also,  Rex  v.  Aslet,  2 
Leach,  C.  C,  958  (4th  ed.);  2  East,  P.  C,  1110;  2  Russ.  Crimes,  1830,  etc.  But 
a  private  promissory  note  has  been  held  not  to  be  so.  Rex  v.  Major,  2  Leach, 
C.  C,  894;  2  East,  P.  C,  118.  A  distinction  is  here  manifestly  taken  between 
choses  in  action  which  are  mere  evidences  of  a  debt,  and  those  which  have  a 
present  value  as  currency.  It  can  scarcely  be  doubted  that  under  the  statute 
of  30  Geo.  2,  ch.  24,  respecting  false  pretenses,  hanlc-notes  must  have  been 
deemed  "money,  goods,  wares,  or  merchandises,"  although  there  is  no  case, 
now  recollected,  which  turned  on  that  point."     See  2  East,  P.  C,  832. 

Upon  the  whole,  the  court  are  of  opinion  that  the  bank-notes  stated  in  tl^e 
indictment,  equally  with  the  coin,  are  personal  goods  within  the  act  of  1790, 
and  therefore  sentence  must  be  passed  upon  the  prisoner  accordingly. 

§  806.  At  common  law.—  An  indictment  at  common  law  for  larceny  can  be  sustained 
though  the  common  law  punishment  has  been  changed,  if  it  is  not  excluded  bj  statute. 
United  States  v.  Hammond,*  1  Cr.  C.  C  15. 

§  807.  Title  to  property.—  A  qualified  property  is  sufficient  to  support  an  indictment  for 
larceny,  and  evidence  that  the  property  was  taken  from  the  possession  of  the  person  named 
is  proper  to  go  to  the  jury.     United  States  v,  Duffy,*  1  Cr.  C.  C,  164. 

§  80S.  Severance  from  the  soil.— It  is  not  a  felony  to  take  and  carry  away  rails  from  a 
fence,  if  the  severance  and  carrying  away  are  one  continuous  act.  United  States  t?.  Wagner,* 
1  Cr.  C.  C,  814;  United  States  v.  Smith.*  1  Cr.  C.  C,  475. 

§  800.  By  one  in  possession  of  the  property. —  A  person  cannot  commit  larceny  of  prop- 
erty of  which  he  is  lawfully  in. possession.    Ex  parte  Kenyon,  5  Dili.,  3S9. 

§  810.  Goads  delivered  for  a  special  purpose. —  Where  a  workman,  to  whom  goods  are  de- 
livered for  a  special  purpose,  takes  them  away  with  intent  to  steal,  he  is  guilty  of  larceny. 
United  States  v.  Strong,*  2  Cr.  C.  C,  251. 

§  811.  Acting  with  servant  of  owner. —  Where  one  stole  wood,  in  collusion  with  the  serv-i 
ant  of  the  owner,  he  was  held  guilty  of  larceny,  notwithstanding  the  wood  was  delivered  to 
him  by  the  servant.     United  States  v.  Walker,  1  Cr.  C.  C,  402. 
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g  S12.  Property  of  married  Trom an.— Where  one  was  indicted  for  stealing  tlie  goods  of 
A.  B.,  and  it  appeared  in  evidence  that  A.  B.  was  a  feme  covert,  and  that  the  goods  were  the 
property  of  the  husband,  who  was  seeking  employment  elsewhere  and  not  contributing  to  her 
support,  and  that  she  kept  house,  the  court  refused  to  instruct  the  jury  that  the  defendant 
was  not  guilty  upon  the  indictment.     United  States  v.  Parsons,*  4  Cr.  C.  C,  726. 

§  S13.  Goods  left  In  prisoner's  Cf>ach,—  Where  the  owner  of  certain  goo;ls  left  them  in  the 
prisoner's  hackney  coach,  by  accident  or  mistake,  and  the  prisoner  found  them  there,  and, 
knowing  to  whom  they  belonged,  converted  them  to  his  own  use  witli  intent  to  steal  them, 
he  was  held  to  be  guilty  of  larceny.     United  States  r.  Pearl,*  5  Cr.  C.  C,  392. 

§  814.  Possession  obt-alned  frdnduleutly.—  Where  th()  d»'fendant  wont  to  B.,  who  had  sold 
cigars  to  C,  and  pretended  that  C.  had  sont  for  a  box  of  tliern,  whereupon  he  received  tlie 
ci.qrars,  and  appropriated  them  to  his  own  use,  the  court  held  that  he  was  not  guilty  of  larceny. 
Unit^  States  v.  Robertson,*  5  Cr.  C.  C.  38. 

^  5>15.  Property  of  the  United  States. —  Larceny  "of  the  personal  goods  of  the  United 
States  "  is  larceny  "  of  the  personal  goo^ls  of  another,"  as  those  words  are  us  'd  in  the  sixteenth 
section  of  the  act  of  April  30,  1790.     United  States  v.  Maxon,*  5  Blat^h.,  HOO. 

§  816.  The  stealing  of  the  goods  of  separate  owners  at  the  same  time,  by  the  same  person, 
and  in  the  same  place,  constitutes  separate  offenses.  And  so  wjiere  one  was  couviuted  on 
live  separate  indictments  for  stealing  on  the  same  day  the  goods  of  five  persons,  he  was  sen- 
t.^nced.  to  five  j-ears'  imprisonment ;  /.  e..  one  year  upon  each  indictment,  (TllURSTON,  J.,  dis- 
senterlj     United  States  v.  B'-erman,*  5  Cr.  C.  C,  412. 

ii  Hl7.  Property  of  deceased  person. —  An  indictment  for  stealing  the  property  of  A.  is 
supported  by  proof  that  tiie  property  belonged  to  the  estate  of  a  deceased  person,  which  was 
in  the  |x>ssession  and  management  of  A.     United  States  v.  Barlow,*  1  Cr.  C.  C,  91. 

g  SIS.  Stealing  a  slave. —  An  indictment  at  common  law  for  stealing  a  "mulatto  boy 
named  William  Foote,  of  the  price  of  ^oOO,  of  the  goods  and  chattels  of  one  Fanny  Thomas," 
was  quashed  because  it  did  not  aver  the  boy  to  be  a  slave.  On  motion  that  the  prisoner  be 
recognized  to  appear  at  the  next  term  to  answer  a  new  indictment,  the  court  held  that  an 
indictment  would  not  lie  at  common  law  for  stealing  a  slave.  Unitcii  States  v.  GodJey,  2  Cr, 
C.  C,  153. 

g  810.  By  a  servant  or  employee.— If  the  porter  and  watchman  of  the  Rank  of  (he  United 
States  is  sent  into  oue  part  of  the  banking  house  to  convey  a  number  of  notes  into  another 
{*art,  and  he  takes  one  or  more  of  tliem  and  converts  them  to  his  own  use,  he  is  guilty  of  lar- 
cc?ny  under  section  16  of  the  crimes  act  of  March  3,  1825.  .  He  is  not  guilty  of  embezzlement. 
United  States  v.  Clew,*  4  Wash.,  700. 

g  S'iO.  At  common  law,  the  person  who,  by  the  confidence  of  another,  is  intrusted  with  the 
possession  of  his  property,  cannot  commit  tlie  crime  of  larceny  by  appropriating  it  to  his  own 
use.  But  it  distinguishes  between  the  legal  possession  which  the  existence  of  a  tnist  implies, 
and  that  mere  charge  or  supervision  whicli  is  devolved  on  a  servant  or  clerk.  In  the  latter 
case  the  appropriation  is  larceny.     United  States  v.  Hutchison,*  4  Penn.  L.  J.  Rep.,  211. 

^  821.  Stealing  bank-note. —  Under  an  indictment  for  stealing  a  bank-note,  it  is  not  neces- 
sary to  prove  that  it  is  a  genuine  note  of  the  bank.  The  note  itself,  being  proved  to  be  the 
note  sU:)len,  is  prima  facie  evidence  of  \frhat  it  purports  to  be  on  its  face.  Nor  is  it  necessary 
to  prove  that  it  is  the  note  of  a  chartered  bank.  United  States  v.  Byers,  4  Cr.  C.  C,  171. 
See  §  796. 

§  822.  Where  a  statute  makes  it  an  offense  to  steal  the  notes  of  any  incorporated  bank,  the 
statute  of  incorporation  becomes  a  public  statute.     United  States  v,  Porte,*  1  Cr.  C.  C,  369. 

g  823,  Not  an  offense  at  common  law  to  steal  a  bank-note.  United  States  v.  Bowen,*  2 
Cr.  C.  C,  133;  United  States  v.  Carnot,*  2  Cr.  C.  C,  469. 

§  824.  Under  the  act  of  March  2,  1831,  enacting  *'that  every  person  convicted  of  feloni- 
ously stealing,  taking  and  carrying  away  any  promissoiy  note  or  other  instrument  of  writing 
for  the  payment  or  delivery  of  money,  or  other  valuable  thing,  to  the  amount  of  $5  or  up- 
wards, shall  be  sentenced  to  suffer  imprisonment  and  labor,"  parol  evidence  may  be  given  of 
the  contents  and  purport  of  the  bank-notes  stolen  where  they  have  been  passed  away  by  the 
owne*-.     United  States  v.  Lodge,  4  Cr.  C.  C,  673. 

§  825.  Upon  an  indictment  for  stealing  a  bank-note,  the  court  was  of  opinion  that  it  was 
larceny,  bank-notes  being  within  the  meaning  of  *'  personal  goods,*'  as  used  in  the  act  of  con- 
gretjs  of  April  SO,  1790.     United  States  v.  MuiTay,  1  Cr.  C.  C,  141. 

g  S2(j.  Where  an  act  of  congress  makes  it  an  offense  to  steal  "goods  and  chattels,"  a  party 
cannot  be  convicted  for  stealing  a  bank-note;  bonds,  bills  and  notes  are  not  goods  and  chattels 
at  common  law.     United  States  v.  Morgan,*  1  Cr.  C.  C,  278. 

§  827.  On  a  conviction  for  stealing  bank-notes,  those  which  have  passed  to  bona  fide  hold- 
ers in  the  way  of  business  will  not  be  required  to  be  delivered  up  to  the  owner.  United 
States  V.  Read,*  2  Cr.  C.  C,  159. 
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§  838.  Plundering  wrecked  ressel.— Where  an  indictment  alleges  that  the  defendant  did 
**  plunder,  steal,  take  and  carry  away  "  money  from  a  stranded  vessel,  proof  of  either  plun- 
dering or  stealing  is  sufficieot,  as  the  statute  punishing  the  offense  is  in  the  alternative. 
United  States  v.  Pitman,*  1  Spr.,  19G.     See  ^§  791-195. 

g  829.  The  word  **  plunder,"  as  used  in  the  act  of  congress  punishing  the  plundering  of  any 
property  from  or  belonging  to  any  wrecked  or  stranded  vessel,  is  not  limited  to  forcible  taking, 
but  includes  fraudulent  taking  or  embezzling.     Ibid, 

§  880.  "  Personal  goods."—  Choses  in  action  are  not  "  personal  goods,"  within  the  meaning 
of  section  16  of  the  crimes  act  of  1790,  ch.  8(3,  punishing  tlie  taking,  with  intent  to  steal  or 
purloin,  "  the  pei*sonal  goods  of  another,''  on  the  high  seas,  or  ia  any  of  the  places  withia 
the  sole  and  exclusive  jurisdiction  of  the  United  States.  United  States  v.  Davis,  5  Mason, 
856  (g§  1621-28).    See  §796. 

X.  Offenses  bt  Officers. 

[Se«SS611,61S.] 

Summary  — TF;^  an  officer,  %SZ1.— Embezzlement  by  officers  under  act  of  June  14,  1866, 
§  832. — Surgeon  for  examination  of  penaionera  not  an  officer,  §  833.—  Liability  of  state 
offi.cers,  8  834. 

§  881.  A  clerk  in  the  office  of  the  assistant  treasurer  of  the  United  States,  at  Boston,  ap- 
pointed by  such  assistant  treasurer,  with  the  approbation  of  the  secretary  of  the  treasury,  as 
authorized  by  the  general  appropriation  act  of  July  23,  1863,  is  an  officer  or  person  **  cliarged 
with  the  safe  keeping  of  the  public  money,"  within  the  meaning  of  the  sixteenth  section  of 
the  act  of  August  6,  1816,  and  is  puQishablc  under  that  section  for  loaning  the  public  moneys 
intrusted  to  him  for  safe-keeping.  (Miller,  Grier  and  Field,  JJ.,  dissent.)  United  States  v. 
Hartwell,  §§  885-841.    See  §  846. 

g  832,  The  third  section  of  the  act  of  June  14,  1866,  providing  "  that  if  any  banker,  broker 
or  other  person  not  an  authorized  depositary  of  the  public  moneys,"  shall  do  either  of  the 
acts  therein  specified,  every  such  act  shall  be  held  to  be  an  embezzlement,  and  concluding 
with  the  penal  sanction,  as  follows:  **  And  any  president,  cashier,  teller,  director,  or  other 
officer  of  any  bank  or  banking  association,  who  shall  violate  any  of  the  provisions  of  this 
act,  shall  be  deemed  and  adjudged  guilty  of  an  embezzlement  of  public  money,"  is  confined 
to  officers  of  banks  and  banking  associations,  and  does  not  apply  to  a  clerk  in  the  office  of 
the  assistant  treasurer,  at  Boston.     Ibid. 

g  883.  A  surgeon  appointed  to  make  periodical  examination  of  pensioners  by  the  commis- 
sioner of  pensions,  under  the  third  section  of  the  act  of  March  8,  1873  (R.  S.,  sec.  4777),  is  not 
an  officer  of  the  United  States  within  the  meaning  of  section  12  of  the  act  of  1825,  declaring 
that  **  every  officer  of  the  United  States  who  is  guilty  of  extortion  under  color  of  his  office 
shall  be  punished  by  a  fine  of  not  more  than  $500,  or  by  imprisonment  not  more  than  one 
year,  according  to  aggravation  of  the  offense."  United  States  v.  Germaine,  §§  842,  843.  See 
§846. 

§  834.  If  a  law  of  congress,  passed  as  necessary  and  proper  for  carrying  into  effect  any 
constitutional  provision,  is  corniptly  violated  by  any  person,  even  though  he  be  a  judicial 
officer  of  a  state,  such  person  is  amenable  to  prosecution  in  a  United  States  court  for  such 
offenses.  A  justice  of  the  peace  of  a  state  is  therefore  liable  to  punishment  in  a  United  States 
court  for  unlawfully  and  corruptly  endeavoring  to  influence,  obstruct  and  impede  the  due  ad* 
ministration  of  justice  in  a  court  of  the  United  States  by  issuing  a  warrant  of  arrest  for,  and 
sentencing  to  be  whipped  and  imprisoned,  a  witness  under  recognizance  in  such  court. 
United  States  v.  Kindred,  ^§  844,  845. 

[Notes.—  See  §§  846-850.] 

UNITED  STATES  v.  nARTWELL. 
(6  Wallace,  885-402.     1867. ) 

Ckrtificate  of  Division  from  U.  S.  Circuit  Court,  District  of  Massachusetts. 

Statement  of  Facts. —  Hartwell,  being  a  clerk  in  the  office  of  the  assistant 
treasurer  of  the  United  States  at  Boston,  was  indicted  for  embezzlement  of 
public  money,  the  indictment,  in  numerous  counts,  being  founded  on  the  statute 
of  1846,  and  on  that  of  1866.  The  court  below  being  divided  in  opinion,  cer- 
tified two  questions:  first,  whether  defendant  was  liable  under  the  sixteenth 
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section  of  the  act  of  1846  (the  Sub-Treasury  Act);  and,  second,  whether  any 
offense  was  charged  under  the  act  of  1866  of  which  the  court  has  jurisdiction. 

Opinion  by  Mr.  Justice  Swayne. 

This  case  comes  before  us  upon  a  certificate  of  division  in  opinion  of  the 
judges  of  the  circuit  court  of  the  United  States  for  the  district  of  Massachu- 
setts.    As  disclosed  in  the  record  the  case  is  as  follows: 

The  defendant  was  indicted  for  embezzlement.  The  indictment  contains  ten 
counts.  The  first  three  are  founded  upon  the  sixteenth  section  of  the  act  of 
August  6,  184:6,  the  remaining  seven  upon  the  third  section  of  the  act  of  June 
14,  1866.  The  counts  upon  the  act  of  1846  allege  that  the  defendant,  being 
an  officer  of  the  United  States,  to  wit,  a  clerk  in  the  office  of  the  assistant 
treasurer  of  the  United  States,  at  Boston,  appointed  by  the  assistant  treasurer 
with  the  approbation  of  the  secretary  of  the  treasury,  and  as  such  charged 
with  the  safe-keeping  of  the  public  moneys  of  the  United  States,  did  loan  a 
large  amount  of  said  moneys,  with  the  safe-keeping  whereof  he  was  intrusted 
in  bis  capacity  aforesaid.  The  names  of  the  borrowers  and  the  amount  and 
description  of  the  moneys  loaned  are  set  forth. 

The  succeeding  counts  allege  that  the  defendant,  being  a  person,  not  an 
authorized  depositary  of  the  public  moneys  of  the  United  States,  to  wit,  a 
clerk  in  the  office  of  the  assistant  treasurer  of  the  United  States,  at  Boston, 
appointed  by  him  with  the  approbation  of  the  secretary  of  the  treasury,  having 
the  care  and  subject  to  the  duty  to  keep  safely  the  public  moneys  of  the  United 
States,  did  knowingly  and  unlawfully  appropriate  and  apply  another  portion 
of  said  public  moneys,  of  which  he  had  the  care,  and  was  subject  to  the  duty, 
safely  to  keep  as  aforesaid,  for  a  purpose  not  prescribed  by  law,  to  wit,  did 
loan  the  same.  The  particulars  with  reference  to  the  loans  are  given  as  in  the 
preceding  counts. 

The  testimony  being  closed,  the  opinions  of  the  judges  were  opposed  upon 
the  points:  1.  Whether  the  defendant  was  liable  to  indictment  under  the  six- 
teenth section  of  the  act  of  August  6,  1846;  and  2.  Whether  there  is  any 
offense  charged  in  the  last  seven  counts  under  the  third  section  of  the  act  of 
June  14,  1866,  of  which  the  court  had  jurisdiction. 

The  section  referred  to  in  the  act  of  1846  describes  in  three  places  the  per- 
sons intended  to  be  brought  within  its  scope.  The  language  used  in  that  con 
nection  is:  "All  officers  and  other  persons  charged  by  this  act,  or  any  other 
act,  with  the  safe-keeping,  transfer  and  disbursement  of  the  public  money,  are 
hereby  required,"  etc.  "If  any  officer  charged  with  the  disbursement  of  the 
public  moneys  shall  accept* or  receive,"  etc.  "  The  provisions  of  this  act  shall 
be  so  construed  as  to  apply  to  all  persons  charged  with  the  safe-keeping,  trans- 
fer or  disbursement  of  the  public  money,  whether  such  persons  be  indicted  as 
receivers  or  depositaries  of  the  same." 

§  835.  A  clerk  appointed  hy  virtue  of  an  act  of  congress  hy  an  assisiarit  treas- 
urer^ with  the  approval  of  the  secretary  of  the  treasury^  is  a  public  officer. 

Was  the  defendant  an  officer  or  person  "  charged  with  the  safe-keeping  of 
the  public  money"  within  the  meaning  of  the  act?  We  think  he  was  both. 
He  was  a  public  officer.  The  general  appropriation  act  of  July  23,  1866  (14 
Stat,  at  Large,  200),  authorized  the  assistant  treasurer,  at  Boston,  with  the 
approbation  of  the  secretary  of  the  treasury,  to  appoint  a  specified  number  of 
clerks,  who  were  to  receive,  respectively,  the  salaries  thereby  prescribed.  The 
indictment  avers  the  appointment  of  the  defendant  in  the  manner  provided  in 
the  act. 
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§  S3ti.  ivhat  constitutes  an  office. 

An  otiice  is  a  pubHc  station  or  employment,  conferred  by  the  appointment  of 
government.  The  term  embraces  the  ideas  of  tenure,  duration,  emolument 
and  duties.  The  employment  of  the  defendant  was  in  the  public  service  of  the 
United  States.  He  was  appointed  pursuant  to  law,  and  his  compensation  was 
fixed  by  law.  Vacating  the  office  of  his  superior  would  not  have  affected  the 
tenure  of  his  place.  His  duties  were  continuing  and  permanent,  not  occasional 
or  temporar3\  They  were  to  be  such  as  his  superior  in  office  should  pre- 
scribe. 

§  837.  distinction  between  a  government  office  and  a  government  con 

tract, 

A  government  office  is  different  from  a  government  contract.  The  lattei 
from  its  nature  is  necessarily  limited  in  its  duration  and  specific  in  its  objects. 
The  terms  agreed  upon  define  the  rights  and  obligations  of  both  parties,  and 
neither  may  depart  from  them  without  the  assent  of  the  other.  United  States 
V.  Maurice,  2  Marsh.,  103 ;  Jackson  ^.  Healy,  20  Johns.,  493 ;  Vaughn  v.  Eng- 
lish, 8  Cal.,  39;  Sanford  v,  Boyd,  2  Cr.  C.  C,  78;  Ec  parte  Smith,  id.,  693. 
The  defendant  was  appointed  by  the  head  of  a  department  within  the  meaning 
of  the  constitutional  provision  upon  the  subject  of  the  appointing  power. 
Const.,  art.  II,  §  2. 

§  838.  What  the  sixteenth  section  of  the  act  of  ISJfi  declares  to  he  an  embezzLe- 
ment  and  a  felony. 

The  sixth  section  of  the  act  of  1846,  after  naming  certain  public  officers 
specifically,  proceeds:  "And  all  public  officers,  of  whatever  grade,  be,  and 
they  are  hereby,  required  to  keep  safely,  without  loaning,  using,  depositing  in 
banks,  or  exchanging  for  other  funds  than  as  allowed  by  this  act,  all  public 
money  collected  by  them,  or  otherwise  at  any  time  placed  in  their  possession  and 
custody^  till  the  same  is  ordered  by  the  proper  department  or  officer  of  the  gov- 
ern ment  to  be  transferred  or  paid  out."  This  clearly  embraces  the  class  of 
subordinate  officers  to  which  the  defendant  belonged. 

We  are  also  of  the  opinion  that  the  act  prescribes  punishment  for  the  offense 
with  which  the  defendant  is  charged.  The  first  part  of  the  sixteenth  section 
declares  that  if  any  officer  to  whom  it  applies  shall  convert  to  his  own  use, 
loan,  deposit  in  bank,  or  exchange  for  other  funds,  except  as  permitted  by  the 
act,  any  of  the  public  money  intrusted  to  him,  "  every  such  act  shall  be  deemed 
and  adjudged  to  be  an  embezzlement,"  and  is  made  a  felony.  It  next  enacts 
that  if  any  officer  charged  with  the  disbursement  of  public  moneys  shall  take 
a  false  voucher,  "every  such  act  shall  be  a  conversion  to  his  own  use  of  the 
amount  specified  "  in  such  voucher.  This  clause  then  follows:  "  And  any  officer 
or  agent  of  the  United  States,  and  all  persons  participating  in  such  act^  being 
convicted  thereof  before  any  court  of  the  United  States  of  competent  juris- 
diction, shall  be  sentenced  to  imprisonment  for  a  term  of  not  less  than  six 
months  nor  more  than  ten  years,  and  to  a  fine  equal  to  the  amount  of  the 
money  embezzled."  This  clause  is  to  be  taken  distributively.  It  applies,  and 
was  clearly  intended  to  apply,  to  all  the  acts  of  embezzlement  specified  in  the 
section  —  to  those  relating  to  moneys,  in  the  first  category,  as  well  as  to  those 
relating  to  vouchers  in  the  second.  The  context  of  the  section  and  the  lan- 
guage of  the  clause  both  sustain  this  view  of  the  subject.  If  this  be  not  the 
proper  construction,  then  the  consequence  w^ould  follow  that  in  this  elaborate 
section,  obviously  intended  to  cover  the  whole  ground  of  frauds  by  receivers, 
custodians  and  disbursers  of  the  public  moneys,  of  every  grade  of  office,  punish- 
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ment  is  provided  for  only  one  of  the  offenses  which  the  act  designates.  There 
is  no  principle,  which,  properly  applied,  requires  or  would  warrant  such  a  con- 
clusion. 

§  839.  The  sixteenth  section  of  the  act  of  1846  applies  to  subordinate  as  well 
as  to  principal  officers. 

It  is  urged  that  the  terms  used  in  the  sixteenth  section  to  designate  the  per- 
sons made  liable  under  it  are  restrained  and  limited  to  principal  officers,  by 
requirements  and  provisions  which  are  applicable  to  them,  and  are  inapplicable 
to  all  those  holding  subordinate  places  under  them.  To  this  there  are  several 
answers.  We  think  the  only  effect  of  these  provisions  is  to  operate,  according 
to  their  terms,  where  such  higher  officers  are  concerned.  They  are  without 
effect  as  to  the  subordinates,  to  whom  they  are  inapplicable.  They  do  not  take 
offenders  of  that  class  out  of  the  penal  and  other  provisions  of  the  statute, 
which  must  be  conceded  otherwise  to  embrace  them.  The  broad  language  of 
the  provision  in  the  preceding  sixth  section,  which  has  been  referred  to,  is 
coupled  with  no  qualification  whatever,  expressed  or  implied.  If  the  subordi- 
nates are  not  within  the  act,  there  is  no  provision  in  the  laws  of  the  United 
States  for  their  punishment  in  such  cases.  So  far  as  those  laws  are  concerned' 
they  may  commit  any  of  the  crimes  specified  with  impunity.  We  think  it  clear 
that  it  was  not  the  intention  of  congress  to  leave  an  omission  so  wide  and 
important  in  the  act,  and  our  minds  have  been  brought  satisfactorily  to  the 
conclusion  that  they  have  not  done  so. 

§  840.  Penal  laws  to  he  construed  strictly ^  but  reasonably  as  well. 

We  are  not  unmindful  that  penal  laws  are  to  be  construed  strictly.  It  is  said 
that  this  rule  is  almost  as  old  as  construction  itself.  But  whenever  invoked  it 
comes  attended  with  qualifications  and  other  rules  no  less  important.  It  is  by 
the  light  which  each  contributes  that  the  judgment  of  the  court  is  to  be  made 
up.  The  object  in  construing  penal,  as  well  as  other  statutes,  is  to  ascertain 
the  legislative  intent.  That  constitutes  the  law.  If  the  language  be  clear  it  is 
conclusive.  There  can  be  no  construction  where  there  is  nothing  to  construe. 
The  words  must  not  be  narrowed  to  the  exclusion  of  what  the  legislature 
intended  to  embrace;  but  that  intention  must  be  gathered  from  the  words,  and 
they  must  be  such  as  to  leave  no  room  for  a  reasonable  doubt  upon  the  subject. 
It  must  not  be  defeated  by  a  forced  and  over-strict  construction.  The  rule 
does  not  exclude  the  application  of  common  sense  to  the  terms  made  use  of  in 
the  act  in  order  to  avoid  an  absurdity,  which  the  legislature  ought  not  to  be 
presumed  to  have  intended.  When  the  words  are  general  and  include  various 
classes  of  persons,  there  is  no  authority  which  would  justify  a  court  in  restrict- 
ing them  to  one  class  and  excluding  others,  where  the  purpose  of  the  statute  is 
alike  applicable  to  all.  The  proper  course  in  all  cases  is  to  adopt  that  sense  of 
the  words  which  best  harmonizes  with  the  context,  and  promotes  in  the  fullest 
manner  the  policy  and  objects  of  the  legislature.  The  rule  of  strict  construc- 
tion is  not  violated  by  permitting  the  words  of  the  statute  to  have  their  full 
meaning,  or  the  more  extended  of  two  meanings,  as  the  wider  popular  instead 
of  the  more  narrow  technical  one;  but  the  words  should  be  taken  in  such  a 
sense,  bent  neither  one  way  nor  the  other,  as  will  best  manifest  the  legislative 
intent.  United  States  v.  Wiltberger,  5  Wheat.,  96  (§§  1633-36,  infray,  United 
States  V.  Morris,  14  Pet.,  475;  United  States  y.  Winn,  3  Sumn.,  211  (§§  381- 
384,  mpra)\  1  Bish.  Cr.  L.,  §  123;  Bacon's  Abr.,  tit.  Statute,  I. 

We  think  we  have  not  transcended  these  principles  in  coming  to  the  conclu- 
sions we  have  announced. 
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§  841.  The  third  section  of  the  act  of  1866,  June  H  {to  regulate,  etc.),  does 
not  apply  to  the  clerks  in  the  offices  of  assi8ta?it  treasurers. 

The  determination  of  the  second  question  certified  depends  upon  the  construc- 
tion of  the  third  section  of  the  act  to  which  it  refers.  That  section  provides 
"  that  if  any  banker,  broker  or  other  person,  not  an  authorized  depositary  of  the 
public  moneys,"  shall  do  either  of  the  acts  therein  specified,  every  such  act 
shall  be  held  to  be  an  embezzlement. 

The  penal  sanction  with  which  the  section  concludes  is  as  follows:  "  And  any 
president,  cashier,  teller,  director  or  other  officer  of  any  bank  or  banking  asso- 
ciation, who  shall  violate  any  of  the  provisions  of  this  act,  shall  be  deemed  and 
adjudged  guilty  of  an  embezzlement  of  public  money,  and  punished  as  provided 
in  section  2  of  this  act."  This  clause  is  limited  in  its  terms  to  the  officers 
named  in  it.  There  is  nothing  which  extends  it  beyond  them.  It  cannot,  by 
construction,  be  made  to  include  any  others.  It  is  confined  to  officers  of  banks 
and  banking  associations.  The  defendant  is  not  brought  within  the  act  by  the 
averments  contained  in  the  counts  of  the  indictment,  which  are  founded  upon 
it.  They  describe  him  only  as  a  clerk  in  the  office  of  the  assistant  treasurer  at 
Boston.  As  such,  the  act  does  not  affect  him,  and  the  court  has  no  jurisdiction 
of  the  offenses  charged.    These  counts  are,  therefore,  fatally  defective. 

The  first  point  certified  up  will  be  answered  in  the  affirmative  and  the  second 
in  the  negative. 

Answers  accordingly. 

JusTioES  MiLLEB,  Grier  and  Field  dissented  from  the  majority  on  the  answer 
given  to  the  first  question. 

UNITED  STATES  v,  GERMAINE. 
(9  Otto,  608-612.     1878.) 

Certificate  or  Division  from  U.  S.  Circuit  Court,  District  of  Maine. 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  defendant  was  appointed  by  the  commissioner 
of  pensions  to  act  as  surgeon,  under  the  act  of  March  3, 1873,  the  third  section 
of  which  is  thus  stated  in  the  Revised  Statutes  as  section  4777:  ''That  the 
commissioner  of  pensions  be,  and  he  is  hereby,  empowered  to  appoint,  at  his 
discretion,  civil  surgeons  to  make  the  periodical  examination  of  pensioners 
which  are  or  may  be  required  by  law,  and  to  examine  applicants  for  pension, 
where  he  shall  deem  an  examination  by  a  surgeon  appointed  by  him  necessary ; 
and  the  fee  for  such  examinations,  and  the  requisite  certificates  thereof  in 
duplicate,  including  postage  on  such  as  are  transmitted  to  pension  agents,  shall 
be  $2,  which  shall  he  paid  by  the  agent  for  paying  pensions  in  the  district  within 
which  the  pensioner  or  claimant  resides,  out  of  any  money  appropriated  for 
the  payment  of  pensions,  under  such  regulations  as  the  commissioner  of  pen- 
sions may  prescribe." 

He  was  indicted  in  the  district  of  Maine  for  extortion  in  taking  fees  from  pen- 
sioners to  which  he  was  not  entitled.  The  law  under  which  he  was  indicted  is 
thus  set  forth  in  section  12  of  the  act  of  1825  (4  Stat.,  118):  "Every  officer  of 
the  United  States  who  is  guilty  of  extortion  under  color  of  his  office  shall 
be  punished  by  a  fine  of  not  more  than  $500,  or  by  imprisonment  not  more 
than  one  year,  according  to  the  aggravation  of  his  offense." 

The  indictment  being  remitted  into  the  circuit  court,  the  judges  of  that  court 
have  certified  a  division  of  opinion  upon  the  questions  whether  such  appoint- 
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ni.Nit  inadtMlefenilant  an  officer  of  the  United  States  within  the  meaning  of 
tlio  above  act,  and  whether  upon  demurrer  to  the  indictment  judgment  should 
be  rendered  for  the  United  States  or  for  defendant. 

§  842.  A  surgeon  appointed  by  the  commissioner  of  pensions  is  not  an  officer 
of  the  United  States. 

The  counsel  for  defendant  insists  that  article  2,  section  2,  of  the  constitution, 
prescribing  how  officers  of  the  United  States  shall  be  appointed,  is  decisive  of 
the  case  before  us.  It  declares  that  "the  president  shall  nominate,  and  by  and 
with  the  advice  and  consent  of  the  senate  shall  appoint,  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the  supreme  court,  and  all  other  offi/iers 
of  the  United  States,  whose  appointments  are  not  herein  otherwise  provided 
for  and  which  shall  be  established  by  law.  But  the  congress  may,  by  law,  vest 
the  appointment  of  such  inferior  officers  as  they  may  think  proper,  in  the  pres- 
ident alone,  Jn  the  courts  of  law,  or  in  the  heads  of  departments."  The  argu- 
ment is  that  provision  is  here  made  for  the  appointment  of  all  officers  of  the 
United  States,  and  that  defendant,  not  being  appointed  in  either  of  the  modos 
here  mentioned,  is  not  an  offi/ier^  though  he  may  be  an  agent  or  employee 
working  for  the  government  and  paid  by  it,  as  nine-tenths  of  the  persons  ren- 
dering service  to  the  government  undoubtedly  are,  without  thereby  becoming 
its  officers. 

The  constitution,  for  purposes  of  appointment,  very  clearly  divides  all  its 
oflBcers  into  two  classes.  The  primary  class  requires  a  nomination  by  the  pres- 
ident and  confirmation  by  the  senate.  But  foreseeing  that,  when  offices 
became  numerous,  and  sudden  removals  necessary,  this  mode  might  be  incon* 
venient,  it  was  provided  that,  in  regard  to  officers  inferior  to  those  specially 
mentioned,  congress  might  by  law  vest  their  appointment  in  the  president 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments.  That  all  persons 
who  can  be  said  to  hold  an  office  under  the  government  about  to  be  established 
under  the  constitution  were  intended  to  be  included  within  one  or  the  other  of 
these  modes  of  appointment  there  can  be  but  little  doubt.  This  constitution 
is  the  supreme  law  of  the  land,  and  no  act  of  congress  is  of  any  validity  which 
does  not  rest  on  authority  conferred  by  that  instrument.  It  is,  therefore,  not 
to  be  supposed  that  congress,  when  enacting  a  criminal  law  for  the  punishment 
of  officers  of  the  United  States,  intended  to  punish  any  one  not  appointed  in 
one  of  those  modes.  If  the  punishment  were  designed  for  others  than  officers 
as  defined  by  the  constitution,  words  to  that  effect  would  be  used,  as  servant, 
agent,  person  in  the  service  or  employment  of  the  government;  and  this  has 
been  done  where  it  was  so  intended,  as  in  the  sixteenth  section  of  the  act  of 
1846,  concerning  embezzlement,  by  which  any  officer  or  agent  of  the  United 
States,  and  all  persons  participating  in  the  act,  are  made  liable.     9  Stat.,  59. 

§  843.  The  commissioner  of  pensions  is  not  the  head  of  a  department. 

As  the  defendant  here  was  not  appointed  by  the  president  or  by  a  court  of 
law,  it  remains  to  inquire  if  the  commissioner  of  pensions,  by  whom  he  was 
appointed,  is  the  head  of  a  department,  within  the  meaning  of  the  constitu- 
tion, as  is  argued  by  the  counsel  for  plaintiffs.  That  instrument  was  intended 
to  inaugurate  a  new  system  of  government,  and  the  departments  to  which  it 
referred  were  not  then  in  existence.  The  clause  we  have  cited  is  to  be  found 
in  the  article  relating  to  the  executive,  and  the  word  as  there  used  has  refer- 
ence to  the  subdivision  of  the  power  of  the  executive  into  departments,  for  the 
more  convenient  exercise  of  that  power.  One  of  the  definitions  of  the  word 
given  by  Worcester  is,  "a  part  ot  division  of  the  executive  government,  as  the 
vouxn— 15  m 
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department  of  state,  or  of  the  treasury."  Congress  recognized  this  in  tlie  act 
creating  these  subdivisions  of  the  executive  branch  by  giving  to  each  of  them 
the  name  of  a  department.  Here  we  have  the  secretary  of  state,  who  is  by 
law  the  head  of  the  department  of  state,  the  departments  of  vrar,  interior, 
treasury,  etc.  And  by  one  of  the  latest  of  these  statutes  reorganizing  the 
attorney-general's  office  and  placing  it  on  the  basis  of  the  others,  it  is  called 
the  department  of  justice.  The  association  of  the  words  "  heads  of  depart- 
ments" with  the  president  and  the  courts  of  law  strongly  implies  that  some- 
thing different  is  meant  from  the  inferior  commissioners  and  bureau  officars, 
who  are  themselves  the  mere  aids  and  subordinates  of  the  heads  of  the  depart- 
ments. Such,  also,  has  been  the  practice,  for  it  is  very  well  understood  that 
the  appointments  of  the  thousands  of  clerks  in  the  departments  of  the  treasury, 
interior  and  the  others,  are  made  by  the  heads  of  those  departments,  and  not 
by  the  heads  of  the  bureaus  in  those  departments. 

So^  in  this  same  section  of  the  constitution,  it  is  said  that  the  president  may 
require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the  executive 
departments,  relating  to  the  duties  of  their  respective  offices.  The  word  "  de- 
partment," in  both  these  instances,  clearly  means  the  same  thing,  and  the 
principal  officer  in  the  one  case  is  the  equivalent  of  the  head  of  department  in 
the  other.  "While  it  has  been  the  custom  of  the  president  to  require  these 
opinions  from  the  secretaries  of  state,  the  treasury,  of  war,  navy,  etc.,  and  his 
consultation  with  them  as  members  of  his  cabinet  has  been  habitual,  we  are 
not  aware  of  any  instance  in  which  such  written  opinion  has  been  officially 
required  of  the  head  of  any  of  the  bureaus,  or  of  any  commissioner  or  auditor 
in  these  departments. 

United  States  v.  Hart  well,  6  Wall.,  385  (§§  835-841,  supra),  is  not,  as  sup- 
posed, in  conflict  with  these  views.  It  is  clearly  stated  and  relied  on  in  the 
opinion  that  Hartwell's  appointment  was  approved  by  the  assistant  secretary 
of  the  treasury  as  acting  head  of  that  department,  and  he  was,  therefore,  an 
officer  of  the  United  States.  If  we  look  to  the  nature  of  defendant's  employ- 
ment, we  think  it  equally  clear  that  he  is  not  an  officer.  In  that  case  the 
court  said,  the  term  embraces  the  ideas  of  tenure,  duration,  emolument  and 
duties,  and  that  the  latter  were  continuing  and  permanent,  not  occasional  or 
temporary.  In  the  case  before  us  the  duties  are  not  continuing  and  permanent, 
and  they  are  occasional  and  intermittent.  The  surgeon  is  only  to  act  when 
called  on  by  the  commissioner  of  pensions  in  some  special  case,  as  when  some 
pensioner  or  claimant  of  a  pension  presents  himself  for  examination.  He  may 
make  fifty  of  these  examinations  in  a  year,  or  none.  He  is  required  to  keep 
no  place  of  business  for  the  public  use.  He  gives  no  bond  [and  takes  no  oath, 
unless  by  some  order  of  the  commissioner  of  pensions  of  which  we  are  not 
advised. 

No  regular  appropriation  is  made  to  pay  his  compensation,  which  is  $2  for 
every  certificate  of  examination,  but  it  is  paid  out  of  money  appropriated  for 
paying  pensions  in  his  district,  under  regulations  to  be  prescribed  by  the  com- 
missioner. He  is  but  an  agent  of  the  commissioner,  appointed  by  him,  and 
removable  by  him  at  his  pleasure,  to  procure  information  needed  to  aid  in  the 
performance  of  his  own  official  duties.  He  may  appoint  one  or  a  dozen  per- 
sons to  do  the  same  thing.  The  compensation  may  amount  to  $5  or  $500  per 
annum.  There  is  no  penalty  for  his  absence  from  duty  or  refusal  to  perform, 
except  his  loss  of  the  fee  in  the  given  case.  If  congress  had  passed  a  law  re- 
quiring the  commissioner  to  appoint  a  man  to  furnish  each  agency  with   fuel^ 
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at  a  price  per  ton  fixed  by  law  high  enough  to  secure  the  delivery  of  the  coal, 
he  would  have  as  much  claim  to  be  an  officer  of  the  United  States  as  the  sur- 
geons appointed  under  this  statute. 

We  answer  that  the  defendant  is  not  an  officer  of  the  United  States,  and 
that  judgment  on  the  demurrer  must  be  entered  in  his  favor.  Let  it  be  so 
certified  to  the  circuit  court. 


UNITED  STATES  v.  KINDRED. 
(Circuit  Court  for  Virginia:  4  Hughes,  493-501 ;  5  Federal  Reporter,  43-47.    1880.) 

Statement  of  Faots. —  Davis,  a  colored  man,  testified  against  Pond,  who 
was  charged  with  selling  liquor  contrary  to  law,  and  having  been  recognized  to 
appear  before  the  grand  jury  Pond  caused  him  to  be  arrested  on  a  charge  of  ob- 
taining goods  on  false  pretenses  in  Southampton  county,  whither,  upon  the 
requisition  of  Kindred,  a  justice  of  the  peace  for  that  county,  he  was  carried, 
but  upon  trial  was  acquitted.  A  second  similar  charge  was  made  by  Myrick 
at  the  instigation  of  Pond,  and  on  this  he  was  convicted  by  Kindred  and  sen- 
tenced to  be  whipped  and  to  six  months'  imprisonment.  The  whipping  was 
administered  and  Davis  was  thereafter  forthwith  sent  to  jail,  but  was  afterwards 
released  by  the  county  judge.  For  these  proceedings  Kindred  was  indicted  in 
the  United  States  circuit  court,  and  pleaded  to  the  jurisdiction,  demurred  to 
the  indictment,  and  moved  to  quash  the  indictment.  There  was  a  demurrer 
to  the  plea. 

Opinion  by  Hughes,  J. 

This  indictment  charges  the  defendant  with  unlawfully  and  corruptly  en- 
deavoring to  influence,  obstruct  and  impede  the  due  administration  of  justice 
in  the  district  court  of  the  United  States  for  the  eastern  district  of  Virginia  in 
having,  upon  a  warrant  sued  out  by  one  William  Myrick,  dealt  with  J.  P. 
Davis,  a  witness  under  recognizance  in  the  United  States  court,  in  the  manner 
set  forth  in  the  indictment  —  that  is  to  say,  the  indictment,  after  setting  out 
the  facts  connected  with  the  warrant,  including  whipping  and  unlawful  impris- 
onment, charges  that  Kindred  did  issue  said  warrant  of  arrest -and  did  impose 
said  sentence  upon  the  said  Davis  to  influence  and  obstruct  him  as  a  witness  in 
said  court  of  the  United  States,  and  with  the  further  intent  to  influence,  ob- 
struct and  impede  the  due  administration  of  justice  in  the  said  court.  There 
is  a  motion  to  quash  the  indictment  for  want  of  jurisdiction;  a  demurrer  to  the 
indictment  based  on  the  same  ground  of  defense ;  and  a  special  plea  in  bar  set- 
ting out  that  Kindred  in  all  that  he  did  acted  as  a  judicial  officer;  and  claim- 
ing that  if  he  acted  only  erroneously  he  is  exempt  from  trial  because  his  act 
was  judicial,  and  can  only  be  reviewed  by  a  state  court  of  appellate  jurisdic- 
tion; and  if  he  acted  corruptly  be  is  amenable  only  to  the  authorities  and 
courts  of  Virginia,  and  is  not  amenable  to  trial  and  punishment  by  any  court 
of  the  United  States.     To  this  plea  there  is  a  demurrer  by  the  United  States. 

§844.  A  judicial  officer  of  a  state  is  liable  to  indictment  in  a  court  of  the 
United  States^  if  acting  in  his  judicial  capacity ^  lie  corruptly  violates  an  act  of 
congress  passed  to  carry  into  effect  a  constitutional  provision. 

It  is  not  pretended,  if  there  were  no  charge  of  wilful  malfeasance  or  corrup- 
tion here,  but  only  of  erroneous  action  b}^  the  justice  of  the  peace  in  his  judi- 
cial capacity,  that  the  court  of  the  United  States  would  have  jurisdiction  to 
review  the  erroneous  judgment  committed  in  the  discharge  of  a  judicial  func- 
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tion.  Furthermore,  although  justices  of  the  peace  and  all  judicial  ofBcers  are 
liable  to  indictment  or  arraignment  in  some  manner  for  corrupt  acts  committed 
in  the  exercise  of  their  judicial  functions,  yet  it  is  not  pretended  that  a  court 
of  the  United  States  may  try  an  indictment  brought  for  anj^  such  corrupt  ju- 
dicial act  against  judicial  officers  of  the  state.  The  United  States  court  has 
no  such  general  power.  But  it  is  contended  by  the  United  States  that  if  a  law 
of  congress,  passed  as  necessary  and  proper  for  carrying  into  effect  any  consti- 
tutional provision,  is  corruptly  violated  by  any  person,  even  though  he  be  a 
judicial  officer  of  a  state,  such  person  is  amenable  to  prosecution  in  a  United 
States  court  for  such  offense. 

§  845.  Powers  of  the  federal  government 

The  federal  government,  its  officers  and  courts  have  certain  well-definea 
powers.  The  government  may  establish  a  postoffice  system,  do  all  acts  neces- 
sary to  conducting  it  efficiently,  pass  laws  for  punishing  depredations  upon  the 
mails,  and  empower  its  courts  to  enforce  those  laws.  So  it  may  establish  a  cus- 
toms system,  an  internal  revenue  system,  a  judiciary  system,  and  do  other 
things  especially  authorized  by  the  national  constitution ;  and  it  may  pass  all 
laws  necessary  and  proper  for  carrying  into  execution  the  specific  powers 
granted  by  that  instrument.  The  peculiarity  of  our  federal  government,  dis- 
tinguishing it  from  all  other  confederacies  previously  existing,  and  from  the 
confederacy  of  1780  to  1Y89,  which  existed  under  the  old  articles  of  confedera- 
tion, is  that  it  is  empowered  to  act  upon  individuals  in  the  states  in  the  exer- 
cise of  the  powers  that  have  been  adverted  to,  and  is  not  limited  in  its  powers 
to  demands  upon  the  constituent  states  in  their  corporate  capacity.  Its  laws 
affect  individuals,  its  authority  controls  individuals,  its  officers  deal  with  indi- 
viduals, its  courts  have  cognizance  of  individuals.  And,  as  the  law  is  not  a 
respecter  of  persons,  if  any  individual  wilfully  and  corruptly  violates  a  law 
of  congress,  it  will  in  general  not  avail  him  to  plead  that  he  is  exempt  from 
accountability  by  reason  of  his  being  an  officer  of  a  state,  and  did  the  act 
with  which  he  is  charged  as  an  officer  of  the  state. 

It  is  very  true,  as  has  been  decided  in  the  cases  cited  at  bar  by  defendant's 
counsel,  that  state  officers  are  as  such  exempt  from  the  operation  of  certain  laws  of 
the  United  States.  A  state  officer's  salary,  for  instance,  cannot  be  taxed  by  the 
United  States,  because  the  power  to  tax  would  carry  the  power  to  destroy,  and 
it  is  incompatible  with  the  comity  which  should  subsist  between  the  federal 
government  and  those  of  the  states,  that  any  general  law  of  congress  taxing 
salaries  should  be  extended  to  the  salaries  of  state  officers.  See  The  Collector 
v.  Day,  11  Wall.,  125.  So,  a  state  officer,  appointed  under  state  laws,  respon- 
sible to  state  courts,  and  charged  with  duties  and  service  to  the  state,  is  not  in 
general  liable  to  process  from  United  States  courts  requiring  him  to  perform 
positive  duties  imposed  bylaws  of  congress.  See  Commonwealth  of  Kentucky 
w.  Dennison,  24  How.,  107  (§§  3615-25,  infra). 

But  I  am  sure  that  none  of  these  and  like  cases  which  have  been  decided, 
and  were  cited  by  defendant's  counsel,  go  to  the  extent  of  deciding  that  a 
state  officer  who  wilfully  and  corruptly  violates  a  law  of  congress  passed  for 
any  of  the  constitutional  purposes  which  have  been  indicated  is,  qxia  state  offi- 
cer, clothed  with  impunity  for  his  crime  and  exempted  from  punishment. 
The  laws  of  the  United  States  operate  upon  individuals  without  any  reference 
in  general  to  their  relations  to  the  state.  The  accident  of  their  being  state 
officers  does  not  in  general  affect  their  liability  as  citizens  to  the  ordinary 
process  and  jurisdiction  of  the  courts  of  the  United  States;  and,  as  before  8aid| 
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if  they  commit  crimes  against  the  United  States,  they  are  punishable  for  such 
crimes. 

Now,  in  the  present  case,  a  law  is  charged  to  have  been  violated  which  is 
necessary  and  proper  to  securing  the  efficient  administration  of  their  functions 
by  the  courts  of  the  United  States.  There  could  be  no  proper  administration 
of  justice  if  the  strong  and  influential  were  at  liberty  to  arrest,  imprison  and 
otherwise  intimidate  the  weak  and  timid  and  detain  them  from  attendance  as 
witnesses  before  the  United  States  courts.  Congress  has  constitutional  power 
to  pass  laws  proper  for  preventing  the  commission  of  this  offense,  and  the  plea 
and  demurrer  of  the  defendant  virtually  admits  that  he  would  be  amenable  to 
these  laws  but  for  the  fact  that  he,  in  the  acts  complained  of,  was  acting  in  the 
judicial  capacity  of  a  justice  of  the  peace  of  the  state  of  Virginia.  So  that 
the  only  question  for  consideration  is,  whether  a  justice  of  the  peace  of  a  state 
may,  in  the  exercise  of  his  office,  wilfully  and  corruptly  violate  a  law  of  the 
United  States.  If  this  indictment  merely  charged  the  defendant  with  an 
erroneous  judgment  it  could  not  be  sustained ;  for  errors  committed  even  by  so 
humble  a  judicial  oflBcer  as  a  justice  of  the  peace  cannot  be  reviewed,  cor- 
rected or  punished  by  indictment  in  any  court,  but  must  go  up  to  an  appellate 
court  for  correction  on  appeal  or  writ  of  error. 

But  this  indictment  charges  a  wilful  and  corrupt  motive  and  action  on  the 
part  of  this  justice;  charges  an  offense  which  is  especially  made  punishable  by 
a  constitutional  law  of  congress  passed  in  1831.  That  justices  of  the  peace  and 
all  judicial  officers  are  punishable  at  common  law  for  corrupt  conduct  in  their 
judicial  office  when  so  expressly  charged  by  indictment  is  too  well  settled  to 
need  argument.  The  case  of  Jacobs  v.  Commonwealth,  2  Leigh,  709,  is  an 
instance  in  which  the  courts  have  recognized  this  liability  in  the  state  of 
Virginia. 

So,  the  only  question  is,  whether  justices  are  liable  under  an  act  of  congress 
to  indictment  for  a  statutory  offense,  charged  to  have  been  committed  wilfully 
and  corruptly.  I  think,  after  what  has  been  said,  that  this  proposition  is  too 
plain  for  argument,  and  I  will  overrule  the  defendant's  demurrer,  deny  his 
motion  to  quash,  and  sustain  the  prosecution's  demurrer  to  the  plea. 

g  84ft.  In  general.—  A  clerk  appointed  by  direction  of  the  secretary  of  the  treasury  to  a 
position  at  the  fractional  currency  counter  of  a  treasury  department  is  an  officer  of  the  United 
States  within  the  meaning  of  the  constitution  and  the  statutes  of  the  United  States  with  ref- 
erence to  the  liability  of  officers  charged  with  the  safe-keeping  of  public  money.  United 
States  V.  Bloomgart,*  2  Ben.,  356.     See  §:§  831,  838. 

§  847.  A  proposal  by  an  officer  alleged  to  be  in  default,  to  deposit  a  sum  to  secure  any  bal- 
ance that  may  be  found  against  him,  is  not  an  admission  that  anything  is  due  from  him. 
United  States  v,  Forsythe,*  6  McL.,  584. 

§  848.  A  clerk  in  a  postoffice,  acting  as  cashier,  is  a  public  officer  within  the  meaning  of  the 
penal  clause  of  the  sub-treasury  act  of  August  6,  1846,  and  liable  to  prosecution  under  it  for 
embezzling  the  funds  intrusted  to  him.  That  act  declares  "that  if  any  one  of  the  said  offi- 
cers, or  of  those  connected  with  the  postoffice  depai-trnent,  shaU  convert  to  his  own  use,  in 
any  way  whatever,  or  shall  use  by  way  of  investment,  in  any  kind  of  proi)erty  or  merchan- 
dise, or  shall  loan  with  or  without  interest,  or  shall  deposit  in  any  bank,  or  shall  excliange  for 
other  funds  except  as  allowed  by  this  act,  any  portion  of  the  public  moneys  intrusted  to  him 
for  safe-keeping,  disbursement,  transfer,  or  for  any  other  purpose,  every  such  act  siiall  be 
deemed  and  adjudged  to  be  an  embezzlement  of  so  much  of  the  said  moneys  as  shaU  be  thus 
taken,  converted,  invested,  used,  loaned,  deposited  or  exchanged,  which  is  hereby  declared  to 
be  a  felony."    Embezzlement,*  5  Op.  Att'y  Gen'l,  685. 

'  §  849.  It  is  not  necessary  that  an  officer  charged  with  a  certain  duty  omit  to  perform  it 
with  positive  criminal  intent,  before  he  can  be  punished  for  an  act  resulting  from  such  omia- 
Bion.    Negligence  or  indifference  leading  to  such  an  act  in  such  a  case  supplies  the  absence  ol 
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criminal  intent,  and  renders  the  offender  liable  the  same  as  if  the  intent  existed.    United 
States  V.  Thomson,*  12  Fed.  R.,  245. 

§  850.  An  officer  may  be  said  to  act  fraudulently  when  lie  acts  in  bad  faith,  in  disregard 
of  his  official  obligation  and  le<;al  duty.  The  law  exacts  from  him  fidelity,  care  and 
diligence  in  the  discharge  of  his  duties,  and  if,  in  disregard  of  his  official  duties  and  obliga^ 
tions.  he  acts  carelessly  and  indifferently,  so  that  evil  and  mischief  result,  which  can  be 
traced  to  the  negligent  and  indifferent  conduct  of  the  officer,  he  may  be  held  responsible,  and 
cannot  escape  upon  the  plea  that  he  had  no  actual  fraudulent  intent  in  doing  what  he  did,  or 
in  failing  to  do  the  thing  which  the  law  required.  Such  negligence  is  criminal  in  law. 
United  States  v.  Baldridge,*  11  Fed.  R.,  552. 

XI.  Polygamy. 

Summary  —  Religious  belief  will  not  justify  a  crime,  §  851. —  Statutes  constitutioncd,  §  853,^ 
Charge  as  to  consequences  of  polygamy^  %  853. 

§  851.  Religious  belief  is  no  justification  for  the  commission  of  any  overt  act  pronounced 
criminal  by  the  laws  of  the  United  States.  Religious  belief  is  no  justification  in  a  prosecu- 
tion for  polygamy.     Reynolds  v.  United  States,  $i^  b54-865. 

§  852,  The  statutes  of  the  United  Slates  punishing  polygamy  are  not  in  violation  of  the 
first  amendment  to  the  constitution,  which  guaranties  the  free  exercise  of  religion.  While 
the  law  cannot  interfere  with  opinion  and  belief,  it  can  with  acts  and  practices.     Ibid. 

§  853.  In  a  prosecution  for  polj-gamy  it  is  proper  for  the  court  in  charging  the  jury  to 
call  the  attention  of  the  jury  to  the  consequences  of  polygamy  to  the  women  and  children 
affected  by  it.    Ibid. 

[Notes.— See  §^860-870.] 

REYNOLDS  v,  UNITED  STATES. 
(8  Otto,  145-169.     1878.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Statement  of  Facts. —  Reynolds  was  indictecL  for  bigamy  under  section 
6352  of  the  Revised  Statutes.  There  was  a  plea  in  abatement  that  the  indict- 
ment was  found  by  a  grand  jury  composed  of  only  fifteen  members;  the  plea 
was  overruled.  Objections  were  made  to  a  number  of  persons  called  as  jurors, 
and  exception  was  taken  to  the  admission  of  the  testimony  of  a  witness,  given 
on  a  former  trial,  who  had  been  prevented  from  attending  the  trial  by  the  ac- 
cused. There  was  a  verdict  of  guilty  and  judgment  accordingly.  Further 
facts  appear  in  the  opinion  of  the  court. 

Opinion  by  TVaite,  C.  J. 

The  assignments  of  error,  when  grouped,  present  the  following  questions: 
1.  Was  the  indictment  bad  because  found  by  a  grand  jury  of  less  than  sixteen 
persons?  2.  Were  the  challenges  of  certain  petit  jurors  by  the  accused  improp- 
erly overruled  ?  3.  Were  the  challenges  of  certain  other  jurors  by  the  gov- 
ernment improperly  sustained?  4.  Was  the  testimony  of  Amelia  Jane  Schofield, 
given  at  a  former  trial  for  the  same  offense,  but  under  another  indictment,  im- 
properly admitted  in  evidence?  5.  Should  the  accused  have  been  acquitted  if 
he  married  the  second  time,  because  he  believed  it  to  be  his  religious  duty? 
6.  Did  the  court  err  in  that  part  of  the  charge  which  directed  the  attention  of 
the  jury  to  the  consequences  of  polygamy?  These  questions  will  be  consid- 
ered in  their  order. 

§  854.  T?ie  number  of  grand  jurors  in  a  territorial  court  is  governed  hy  ter- 
ritorial laws. 

1.  As  to  the  grand  jury.  The  indictment  was  found  in  the  district  court  of 
the  third  judicial  district  of  the  territory.  The  act  of  congress  "in  relation 
to  courts  and  judicial  officers  in  the  territory  of  Utah,"  approved  June  23, 
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1S74  (18  Stat.,  233),  while  regulating  the  qualifications  of  jurors  in  the  terri- 
tory, and  prescribing  the  mode  of  preparing  the  lists  from  which  grand  and 
petit  jurors  are  to  be  drawn,  as  well  as  the  manner  of  drawing,  makes  no  pro- 
vision in  respect  to  the  number  of  persons  of  which  a  grand  jury  shall  consist. 
Section  808,  Revised  Statutes,  requires  that  a  grand  jury  impaneled  before 
any  district  or  circuit  court  of  the  United  States  shall  consist  of  not  less  than 
sixteen  nor  more  than  twenty-three  persons,  while  a  statute  of  the  territory 
limits  the  number  in  the  district  courts- of  the  territory  to  fifteen.  Comp. 
Laws  Utah,  1876,  357.  The  grand  jury  which  found  this  indictment  consisted 
of  only  fifteen  persons,  and  the  question  to  be  determined  is,  whether  the  section 
of  the  Revised  Statutes  referred  to  or  the  statute  of  the  territory  governs  the 
case. 

By  section  1910  of"  the  Revised  Statutes  the  district  courts  of  the  territory 
have  the  same  jurisdiction  in  all  cases  arising  under  the  constitution  and  laws 
of  the  United  States  as  is  vested  in  the  circuit  and  district  courts  of  the  United 
States;  but  this  does  not  make  them  circuit  and  district  courts  of  the  United 
States.  We  have  often  so  decided.  American  Ins.  Co.  v.  Canter,  1  Pet.,  511; 
Benner  v.  Porter,  9  How.,  235;  Clinton  v.  Englebrecht,  13  "Wall.,  431:.  They 
are  courts  of  the  territories,  invested  for  some  purposes  with  the  powers  of  the 
courts  of  the  United  States.  Writs  of  error  and  appeals  lie  from  them  to  the 
supreme  court  of  the  territory,  and  from  that  court  as  a  territorial  court  to  this 
in  some  cases.  Section  808  was  not  designed  to  regulate  the  impaneling  of 
grand  juries  in  all  courts  where  offenders  against  the  laws  of  the  United  States 
cjuld  be  tried,  but  only  in  the  circuit  and  district  courts.  This  leaves  the  ter- 
ritorial courts  free  to  act  in  obedience  to  the  requirements  of  the  territorial 
laws  in  force  for  the  time  being.  Clinton  v.  Englebrecht,  supra;  Hornbuckle 
V.  Toombs,  18  Wall.,  648.  ^B  congress  may  at  any  time  assume  control  of  the 
matter,  there  is  but  little  danger  to  be  anticipated  from  improvident  territorial 
legislation  in  this  particular.  We  are  therefore  of  the  opinion  that  the  court 
below  no  more  erred  in  sustaining  this  indictment  than  it  did  at  a  former  term, 
at  the  instance  of  this  same  plaintiff  in  error,  in  adjudging  another  bad  which 
was  found  against  him  for  the  same  offense  by  a  grand  jury  composed  of 
twenty-three  persons.     1  Utah,  226. 

§  S55.  As  to  challenge  of  jurors  by  defendants 

2.  As  to  the  challenges  by  the  accused.  By  the  constitution  of  the  United 
States  (Amend.  VI),  the  accused  was  entitled  to  a  trial  by  an  impartial  jury. 
A  juror  to  be  impartial  must,  to  use  the  language  of  Lord  Coke,  "  be  indiffer- 
ent as  he  stands  unsworn."  Co.  Litt.,  155  b.  Lord  Coke  also  says  that  a  prin- 
cipal cause  of  challenge  is  "so  called  because,  if  it  be  found  true,  it  standeth 
sufficient  of  itself,  without  leaving  anything  to  the  conscience  or  discretion  of 
the  triers"  (id.,  156  J);  or,  as  stated  in  Bacon's  Abridgment,  "  it  is  grounded  on 
such  a  manifest  presumption  of  partiality  that,  if  found  to  be  true,  it  unques- 
tionably sets  aside  the  .  .  .  juror."  Bac.  Abr.,  tit.  Juries,  E.,  1.  "If  the 
truth  of  the  matter  alleged  is  admitted,  the  Iciw  pronounces  the  judgment;  but 
if  denied,  it  must  be  made  out  by  proof  to  the  satisfaction  of  the  court  or  the 
triers."  Id.,  E.,  12.  To  make  out  the  existence  of  the  fact,  the  juror  who  is 
challenged  may  be  examined  on  his  voir  dire,  and  asked  any  questions  that  do 
not  tend  to  his  infam}'  or  disgrace. 

All  of  the  challenges  by  the  accused  were  for  principal  cause.  It  is  good 
ground  for  such  a  challenge  that  a  juror  has  formed  an  opinion  as  to  the  issue 
to  be  tried.     The  courts  are  not  agreed  as  to  the  knowledge  upon  which  the 
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opinion  must  rest  in  order  to  render  the  juror  incompetent,  or  whether  the 
opinion  must  be  accompanied  by  malice  or  ill-will;  but  all  unite  in  holding" 
that  it  must  be  founded  on  some  evidence,  and  be  more  than  a  mere  impres- 
sion. Some  say  it  must  be  positive  (Gabbet,  Cr.  L.,  391);  others,  that  it  must 
be  decided  and  substantial  (Armistead's  Case,  11  Leigh  (Va.),  659;  Wormley's 
Case,  10  Gratt.  (Va.),  658;  Neely  v.  The  People,  13  111.,  685);  others,  fixetl 
(State  V,  Benton,  2  Dev.  &  B.  L.  (X.  C),  196);  and  still  others,  deliberate  and 
settled  (Staup  v.  Commonwealth,  74Penn.  St.,  458;  Curley  v.  Commonwealth, 
84  id.,  151).  All  concede,  however,  that,  if  hypothetical  only,  the  partiality  is 
not  so  manifest  as  to  necessarily  set  the  juror  aside.  Mr.  Chief  Justice  Mar- 
shall, in  Burr's  Trial,  1  Burr's  Tr.,  416,  states  the  rule  to  be  that  "light  im- 
pressions, which  may  fairly  be  presumed  to  yield  to  the  testimony  that  ma}*^  be 
offered,  which  may  leave  the  mind  open  to  a  fair  consideration  of  the  testi- 
mony, constitute  no  sufficient  objection  to  a  juror;  but  that  those  strong  and 
deep  impressions  which  close  the  mind  against  the  testimony  that  may  be  of- 
fered in  opposition  to  them,  which  will  combat  that  testimony  and  resist  its 
force,  do  constitute  a  sufficient  objection  to  him."  The  theory  of  the  law  is  that 
a  juror  who  has  formed  an  opinion  cannot  be  impartial.  Every  opinion  which 
he  may  entertain  need  not  necessarily  have  that  effect.  In  these  days  of  news- 
paper enterprise  and  universal  education,  every  case  of  public  interest  is  al- 
most, as  a  matter  of  necessity,  brought  to  the  attention  of  all  the  intelligent 
people  in  the  vicinity,  and  scarcely  any  one  can  be  found  among  those  best 
fitted  for  jurors  who  has  not  read  or  heard  of  it,  and  who  has  not  some  im- 
pression or  some  opinion  in  respect  to  its  merits.  It  is  clear,  therefore,-that 
upon  the  trial  of  the  issue  of  fact  raised  by  a  challenge  for  such  cause,  the 
court  will  practically  be  called  upon  to  determine  whether  the  nature  and 
strength  of  the  opinion  formed  are  such  as  in  law  necessarily  to  raise  the  pre- 
sumption of  partiality.  The  question  thus  presented  is  one  of  mixed  law  and 
fact,  and  to  be  tried,  as  far  as  the  facts  are  concerned,  like  any  other  issue  of 
that  character,  upon  the  evidence.  The  finding  of  the  trial  court  upon  that 
issue  ought  not  to  be  set  aside  by  a  reviewing  court,  unless  the  error  is  mani- 
fest. No  less  stringent  rules  should  be  applied  by  the  reviewing  court  in  such 
a  case  than  those  which  govern  in  the  consideration  of  motions  for  new 
trial,  because  the  verdict  is  against  the  evidence.  It  must  be  made  clearly  to 
appear  that,  upon  the  evidence,  the  court  ought  to  have  found  the  juror  had 
formed  such  an  opinion  that  he  could  not  in  law  be  deemed  impartial.  The 
case  must  be  one  in  which  it  is  manifest  the  law  left  nothing  to  the  "  con- 
science or  discretion  "  of  the  court. 

§  856.  A  person  who  ^^helieves^^  he  has  formed  an  opinmi  which  he  has  nev^ 
expressed  is  a  coinpetent  juror. 

The  challenge  in  this  case  most  relied  upon  in  the  argument  here  is  that  of 
Charles  Read.  lie  was  sworn  on  his  voir  dire^  and  his  evidence,  taken  as  a 
whole,  shows  that  he  "  believed"  he  had  formed  an  opinion  which  he  had  never 
expressed,  but  which  he  did  not  think  would  influence  his  verdict  on  hearing 
the  testimony.  We  cannot  think  this  is  such  a  manifestation  of  partiality 
as  to  leave  nothing  to  the  "  conscience  or  discretion  "  of  the  triers.  The  read- 
ing of  the  evidence  leaves  the  impression  that  the  juror  had  some  hypothetical 
opinion  about  the  case,  but  it  falls  far  short  of  raising  a  manifest  presumption 
of  partiality.  In  considering  such  questions  in  a  reviewing  court,  we  ought 
not  to  be  unmindful  of  the  fact  we  have  so  often  observed  in  our  experience, 
that  jurors  not  unfrequently  seek  to  excuse  themselves  on  the  ground  of  hav- 
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ing  formed  an  opinion,  when,  on  examination,  it  turns  out  tbat  no  real  dis- 
qualification exists.  In  such  cases  the  manner  of  the  juror  while  testifying 
is  oftentimes  more  indicative  of  the  real  character  of  his  opinion  than  his 
words-  That  is  seen  below,  but  cannot  always  be  spread  upon  the  record. 
Care  should,  therefore,  be  taken  in  the  reviewing  court  not  to  reverse  the  ruling 
below  upon  such  a  question  of  fact  except  in  a  clear  case.  The  affirmative  of 
the  issue  is  upon  the  challenger.  Unless  he  shows  the  actual  existence  of  such 
an  opinion  in  the  mind  of  the  juror  as  will  raise  the  presumption  of  partiality, 
the  juror  need  not  necessarily  be  set  aside,  and  it  will  not  be  error  in  the  court 
to  refuse  to  do  so.  Such  a  case,  in  our  opinion,  was  not  made  out  upon  the 
challenge  of  Read.  The  fact  that  he  had  not  expressed  his  opinion  is  important 
only  as  tending  to  show  that  he  had  not  formed  one  which  disqualified  him. 
If  a  positive  and  decided  opinion  had  been  formed,  he  would  have  been  incom- 
petent even  though  it  had  not  been  expressed.  Under  these  circumstances  it 
is  unnecessary  to  consider  the  case  of  Ransohoff,  for  it  was  confessedly  not  as 
strong  as  that  of  Read. 

§  857,  Upon  the  trial  of  a  defendant  for  poly  gamy  ^persons  who  are  themselves 
living  in  polygamy  are  not  competent  jurors.  If  a  challenge  to  such  jurors  was 
not  good  for  cause  it  was  for  favor. 

3.  As  to  the  challenges  by  the  government.  The  questions  raised  upon  these 
assignments  of  error  are  not  whether  the  district  attorney  should  have  beien 
permitted  to  interrogate  the  jurors  while  under  examination  upon  their  voir 
dire  as  to  the  fact  of  their  living  in  polygamy.  No  objection  was  made 
below  to  the  questions,  but  only  to  the  ruling  of  the  court  upon  the  challenges 
after  the  testimony  taken  in  answer  to  the  questions  was  in.  From  the  testi- 
mony it  is  apparent  that  all  the  jurors  to  whom  the  challenges  related  were  or 
had  been  living  in  polygamy.  It  needs  no  argument  to  show  that  such  a  jury 
could  not  have  gone  into  the  box  entirely  free  from  bias  and  prejudice,  and 
that  if  the  challenge  was  not  good  for  principal  cause,  it  was  for  favor.  A 
jndgment  will  not  be  reversed  simply  because  a  challenge  good  for  favor  was 
sustained  in  form  for  cause.  As  the  jurors  were  incompetent  and  properly 
excluded,  it  matters  not  hene  upon  what  form  of  challenge  they  were  set  aside. 
In  one  case  the  challenge  was  for  favor.  In  the  courts  of  the  United  States 
all  challenges  are  tried  by  the  court  without  the  aid  of  triers  (R.  S.,  sec.  819), 
and  we  are  not  advised  that  the  practice  in  the  territorial  courts  of  Utah  is 
different. 

§  858.  Where  a  witness  is  absent  iy  the  procurement  of  defendant^  his  testi- 
mony at  a  former  trial  may  he  given  in  evidence. 

L  As  to  the  admission  of  evidence  to  prove  what  was  sworn  to  by  Amelia 
Jane  Schofield  on  a  former  trial  of  the  accused  for  the  same  oflFense,  but  under 
a  different  indictment.  The  constitution  gives  the  accused  the  right  to  a  trial 
at  which  he  should  be  confronted  w'th  the  witnesses  against  him;  but  if  a 
witness  is  absent  by  his  own  wrongful  procurement,  he  cannot  complain  if 
competent  evidence  is  admitted  to  supply  the  place  of  that  whicb  he  has  kept 
away.  The  constitution  does  not  guaranty  an  accused  person  against  the 
legitimate  consequences  of  his  own  wrongful  acts.  It  grants  him  the  privilege 
of  being  confronted  with  the  witnesses  against  him;  but  if  he  voluntarily 
keeps  the  witnesses  away,  he  cannot  insist  on  his  privilege.  If,  therefore,  when 
absent  by  his  procurement,  their  evidence  is  supplied  in  some  lawful  way,  he 
is  in  no  condition  to  assert  that  his  constitutional  rights  have  been  violated. 

In  Lord  Morley's  Case,  6  State  Tr.,  770,  as  long  ago  as  the  year  1666,  it  was 
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resolved  in  the  house  of  lords  "  that  in  case  oath  should  bo  made  that  any  wit- 
ness who  had  be^n  examined  by  the  coroner  and  was  then  absent  was  detained 
by  the  means  or  procurement  of  the  prisoner,  and  the  opinion  of  the  judges 
asked  whether  such  examination  might  be  read,  we  should  answer  that,  if  their 
lordships  were  satisfied  by  the  evidence  they  had  heard  that  the  witness  was 
detained  by  means  or  procurement  of  the  prisoner,  then  the  examination  might 
be  read;  but  whether  he  was  detained  by  means  or  procurement  of  the  pris- 
oner was  matter  of  fact,  of  which  we  were  not  the  judges,  but  their  lordships.'* 
This  resolution  was  followed  in  Harrison's  Cas.^,  12  id.,  851,  and  seems  to 
have  been  recognized  as  the  law  in  EngUind  ever  since.  In  Regina  v.  Scaife, 
17  Ad.  &  Ell.  (X.  S.),  242,  all  the  judges  agreed  that,  if  the  prisoner  had  resorted 
to  a  contrivance  to  keep  a  witness  out  of  the  way,  the  deposition  of  the  wit- 
ness taken  before  a  magistrate  and  in  the  presence  of  the  prisoner  might  be 
read.  Other  cases  to  the  same  effect  are  to  be  found,  and  in  this  country  the 
ruling  has  been  in  the  same  way.  Drayton  v.  Wells,  1  Xott  &  M.  (S.  C),  409; 
Williams  v.  State,  19  Ga.,  403.  So  that  now,  in  the  leading  text-books,  it  is 
laid  down  that,  if  a  witness  is  kept  away  by  the  adverse  party,  his  testimony 
taken  on  a  former  trial  between  the  same  parties,  upon  the  same  issues,  may  be 
given  in  evidence.  1  Greenl.  Ev.,  sec.  163;  1  Taylor,  Ev.,  sec.  446.  Mr. 
AVharton  (1  Whart.  Ev.,  sec.  ITS)  seemingl}'  limits  the  rule  somewhat,  and 
confines  it  to  cases  where  the  witness  has  been  corruptly  kept  awa}'  by  the 
party  against  whom  he  is  to  be  called,  but  in  reality  his  statement  is  the  same 
as  that  of  the  others;  for  in  all  it  is  implied  that  the  witness  must  have  been 
wrongfully  kept  away.  The  rule  has  its  foundation  in  the  maxim  that  no  one 
shall  be  permitted  to  take  advantage  of  his  own  wrong;  and,  consequently,  if 
there  has  not  been,  in  legal  contemplation,  a  wrong  committed,  the  way  has 
not  been  opened  for  the  introduction  of  the  testimony.  We  are  content  with 
this  long-established  usage,  which,  so  far  as  we  have  been  able  to  discover,  has 
rarely  been  departed  from.  It  is  the  outgrowth  of  a  maxim  based  on  the 
principles  of  common  honest}'',  and,  if  properly  administered,  can  harm  no  one. 

§  859.  Qumre:  Whether  the  ruliiig  of  the  trial  court  in  admitting  evidence 
of  the  former  testimony  of  a  witness^  ahseiit  by  defendants  procurement^  is  review- 
able  by  a  court  of  error. 

Such  being  the  rule,  the  question  becomes  practically  one  of  fact,  to  be  settled 
as  a  preliminary  to  the  admission  of  secondary  evidence.  In  this  respect  it  is 
like  the  preliminary  question  of  the  proof  of  loss  of  a  written  instrument,  be- 
fore secondary  evidence  of  the  contents  of  the  instrument  can  be  admitted. 
In  Lord  Morley's  Case,  supra,  it  would  seem  to  have  been  considered  a  ques- 
tion for  the  trial  court  alone,  and  not  subject  to  review  on  error  or  appeal;  but 
without  deeming  it  necessary  in  this  case  to  go  so  far  as  that,  we  have  no  hesi- 
tation in  saying  that  the  finding  of  the  court  below  is,  at  least,  to  have  the 
effect  of  a  verdict  of  a  jury  upon  a  question  of  fact,  and  should  not  be  dis- 
turbed unless  the  error  is  manifest.  The  testimony  shows  that  the  absent 
witness  was  the  alleged  second  wife  of  the  accused;  that  she  had  testified  on 
a  former  trial  for  the  same  offense  under  another  indictment;  that  she  had  no 
home,  except  with  the  accused ;  that  at  some  time  before  the  trial  a  subpoena 
had  been  issued  for  her,  but  by  mistake  she  was  named  as  Mary  Jane  Schobold ; 
that  an  officer  who  knew  the  witness  personally  went  to  the  house  of  the  ac- 
cused to  serve  the  subpoena,  and  on  his  arrival  inquired  for  her,  either  by  the 
name  of  Mary  Jane  Schofield  or  Mrs.  Reynolds;  that  he  was  told  by  the  ac- 
cused she  was  not  at  home;  that  he  then  said,  "Will  you  tell  me  where  she 
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IS?"  that  the  reply  was  "No;  that  will  be  for  you  to  find  out; "  that  the  offi- 
cer then  remarked  she  was  making  him  considerable  trouble,  and  that  she 
would  get  into  trouble  herself;  and  the  accused  replied,  "Oh,  no;  she  won't, 
till  the  subpoena  is  served  upon  her,"  and  then,  after  some  further  conversa- 
tion, that  "  She  does  not  appear  in  this  case." 

It  being  discovered  after  the  trial  commenced  that  a  wrong  name  had  been 
inserted  in  the  subpoena,  a  new  subpoena  was  issued  with  the  right  narao^at 
9  o'clock  in  the  evening.  With  this  the  ofliccr  went  again  to  the  house,  and 
there  found  a  person  known  as  the  first  wife  of  the  accused.  lie  was  told  by 
ber  that  the  witness  was  not  there,  and  had  not  been  lor  three  weeks.  lie 
went  again  the  next  morning,  and  not  finding  her,  or  being  able  to  ascertain 
where  she  was  by  inquiring  in  the  neighborhood,  made  return  of  that  fact  to 
the  court.  At  10  o'clock  that  morning  the  casje  was  again  called;  and  the 
foregoing  facts  being  made  to  appear,  the  court  ruled  that  evidence  of  what 
the  witness  had  sworn  to  at  the  former  trial  was  admissible.  In  this  we  see 
no  error.  The  accused  was  himself  personally  present  in  court  when  the  show- 
ing was  made,  and  had  full  opportunity  to  account  for  the  absence  of  the  wit- 
ness, if  he  would,  or  to  deny  under  oath  that  he  had  kept  her  away.  Clearlv, 
enough  had  been  proven  to  cast  the  burden  upon  him  of  showing  that  he  had 
not  been  instrumental  in  concealing  or  keeping  the  witness  away.  Having  tho 
means  of  making  the  necessary  explanation,  and  having  every  inducement  to 
do  so  if  he  would,  the  presumption  is  that  he  considered  it  better  to  rely  upon 
the  weakness  of  the  case  made  against  him  than  to  attempt  to  develop  tho 
strength  of  his  own.  Upon  the  testimony  as  it  stood,  it  is  clear  to  our  minds 
that  the  judgment  should  not  be  reversed  because  secondary  evidence  was 
admitted. 

This  brings  us  to  the  consideration  of  what  t je  former  testimony  was,  and 
the  evidence  by  which  it  was  proven  to  the  jury.  It  was  testimor^y  given  on 
a  former  trial  of  the  same  person  for  the  same  offense,  but  under  another  in- 
dictment. It  was  substantially  testimony  given  at  another  time  in  the  same 
cause.  The  accused  was  present  at  the  time  the  testimony  was  given  and  had 
full  opportunity  of  cross-examination.  This  brings  the  case  clearly  within  the 
well-established  rules.  The  cases  are  fully  cited  in  1  Whart.  Ev.,  sec.  177.  The 
objection  to  the  reading  by  Mr.  Patterson  of  what  was  sworn  to  on  the  former 
trial  does  not  seem  to  have  been  because  the  paper  from  which  he  read  was  not 
a  true  record  of  the  evidence  as  given,  but  because  the  foundation  for  admitting; 
the  secondary  evidence  had  not  been  laid.  This  objection,  as  has  already  been 
seen,  was  not  well  taken. 

§  860.  A  party  committing  an  overt  act  in  violation  of  the  criminal  law  of^ 
the  land  cannot  plead  in  justification  his  belief  that  the  law  is  wrong ^  and  its  viO" 
lation  a  religious  duty, 

5.  As  to  the  defense  of  religious  belief  or  duty.  On  the  trial,  the  plaintiff 
in  error,  the  accused,  proved  that  at  the  time  of  his  alleged  second  marriage  he 
was,  and  for  many  years  before  had  been,  a  member  of  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  commonly  called  the  Mormon  Church,  and  a  l)e- 
liever  in  its  doctrines;  that  it  was  an  accepted  doctrine  of  that  church  "  that 
it  was  the  duty  of  male  members  of  said  church,  circumstances  permitting,  to 
practice  polygamy ;  .  .  .  that  this  duty  was  enjoined  by  diflferent  books 
which  the  members  of  said  church  believed  to  be  of  divine  origin,  and  among 
others  the  Holy  Bible,  and  also  that  the  members  of  the  church  believed  that 
the  practice  of  polygamy  was  directly  enjoined  upon  the  male  members  thereof 
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by  the  Almighty  God,  in  a  revelation  to  Joseph  Smith,  the  founder  and  prophet 
of  said  church ;  that  the  failing  or  refusing  to  practice  polygamy  by  such  male 
members  of  said  church,  when  circumstances  would  admit,  would  be  punished, 
and  that  the  penalty  for  such  failure  and  refusal  would  be  damnation  in  the 
life  to  come."  He  also  proved  "that  he  had  received  permission  from  the  rec- 
ognized authorities  in  said  church  to  enter  into  polygamous  marriage;  .  .  . 
that  Daniel  H.  Wells,  one  having  authority  in  said  church  to  perform  the  mar- 
riage ceremony,  married  the  said  defendant  on  or  about  the  time  the  crime  is 
alleged  to  have  been  committed,  to  some  woman  by  the  name  of  Schofield,  aad 
that  such  marriage  ceremony  was  performed  under  and  pursuant  to  the  doc- 
trines of  said  church." 

Upon  this  proof  he  asked  the  court  to  instruct  the  jury  that  if  they  found 
from  the  evidence  that  he  "  was  married  as  charged  —  if  he  was  married —  ia 
pursuance  of  and  in  conformity  with  what  he  believed  at  the  time  to  be  a  re- 
ligious duty,  that  the  verdict  must  be  *not  guilty.'"  This  request  was  refused, 
and  the  court  did  charge  "that  there  must  have  been  a  criminal  intent,  but 
that  if  the  defendant,  under  the  influence  of  a  religious  belief  that  it  was 
right, —  under  an  inspiration,  if  you  please,  that  it  was  right, —  deliberately 
married  a  second  time,  having  a  firsit  wife  living,  the  want  of  consciousness  of 
evil  intent — the  want  of  understanding  on  his  part  that  he  was  committing  a 
crime  —  did  not  excuse  him;  but  the  law  inexorably  in  such  case  implies  the 
criminal  intent." 

§  861.  Right  of  free  exercise  of  religion. 

Upon  this  charge  and  refusal  to  charge  the  question  is  raised  whether  re- 
ligious belief  can  be  accepted  as  a  justification  of  an  overt  act  made  criminal 
by  the  law  of  the  land.  The  inquiry  is  not  as  to  the  power  of  congress  to 
prescribe  criminal  laws  for  the  territories,  but  as  to  the  guilt  of  one  who 
knowingly  violates  a  law  which  has  been  properly  enacted,  if  he  entertains  a 
religious  belief  that  the  law  is  wrong.  Congress  cannot  pass  a  liw  for  the 
government  of  the  territories  which  shall  prohibit  the  free  exercise  of  religion. 
The  first  amendment  to  the  constitution  expressly  forbids  such  legislation. 
Keligious  freedom  is  guarantied  everywhere  throughout  the  United  States,  so 
far  as  congressional  interference  is  concerned.  The  question  to  be  determined 
is  whether  the  law  now  under  consideration  comes  within  this  prohibition.  The 
word  "  religion  "  is  not  defined  in  the  constitution.  We  must  go  elsewhere, 
therefore,  to  ascertain  its  meaning,  and  nowhere  more  appropriately,  we  think, 
than  to  the  history  of  the  times  in  the  midst  of  which  the  provision  was 
adopted.  The  precise  point  of  the  inquiry  is,  what  is  the  religious  freedom 
which  has  been  guarantied. 

Before  the  adoption  of  the  constitution  attempts  were  made  in  some  of  the 
colonies  and  states  to  legislate  not  only  in  respect  to  the  establishmint  of  re- 
ligion, but  in  respect  to  its  doctrines  and  precepts  as  well.  The  people  were 
taxed  against  their  will  for  the  support  of  religion,  and  sometimes  for  the  sup- 
port of  particular  sects  to  whose  tenets  they  could  not  and  did  not  subscribe. 
Punishments  were  prescribed  for  a  failure  to  attend  upon  public  w^orship,  and 
sometimes  for  entertaining  heretical  opinions.  The  controversy  upon  this  gen- 
eral subject  was  animated  in  many  of  the  states,  but  seemed  at  last  to  culminate 
in  Virginia.  In  1784,  the  house  of  delegates  of  that  state  having  under  con- 
sideration "a  bill  establishing  provision  for  teachers  of  the  Christian  religion,*' 
postponed  it  until  the  next  session,  and  directed  that  the  bill  should  be  published 
and  di;>tributed,  and  that  the  people  be  requested  "to  signify  their  opinion 
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respecting  the  adoption  of  such  a  bill  at  the  next  session  of  assembly."  This 
brought  out  a  determined  opposition.  Amongst  others,  Mr.  Madison  prepared 
a  "Memorial  and  Remonstrance,"  which  was  widely  circulated  and  signed,  and 
in  which  he  demonstrated  "that  religion,  or  the  duty  we  owe  the  Creator,"  was 
not  within  the  cognizance  of  civil  government.  Semple's  Virginia  Baptists, 
Appendix.  At  the  next  session  the  proposed  bill  wa^  not  only  defeated,  but 
another  "for  establishing  religious  freedom,"  drafted  by  Mr.  Jefferson,  was 
passed.  1  Jeflf.  Works,  45;  2  Ilowioon,  Hist,  of  Ya.,  29S.  In  the  preamble  of 
this  act  (12  Ilening's  Stat.,  84)  religious  freedom  is  defined;  and  after  a  recital 
"that  to  suflfer  the  civil  magistrate  to  intrude  his  powers  into  the  field  of 
opinion,  and  to  restrain  the  profession  or  propagation  of  principles  on  supposi- 
tion of  their  ill  tendency,  is  a  dangerous  fallacy  which  at  once  destroys  all 
religious  liberty,"  it  is  declared  "that  it  is  time  enough  for  the  rightful  pur- 
poses of  civil  government  for  its  oflBcers  to  interfere  when  principles  break  out 
into  overt  acts  against  peace  and  good  order."  In  these  two  sentences  is  found 
the  true  distinction  between  what  properly  belongs  to  the  church  and  what  to 
the  state. 

In  a  little  more  than  a  year  after  the  passage  of  this  statute  the  convention 
met  which  prepared  the  constitution  of  the  United  States.  Of  this  convention 
Mr.  Jefferson  was  not  a  member,  he  being  then  absent  as  minister  to  France. 
As  soon  as  he  saw  the  draft  of  the  constitution  proposed  for  adoption,  he,  in  a 
letter  to  a  friend,  expressed  his  disappointment  at  the  absence  of  an  express 
declaration  insuring  the  freedom  of  religion  (2  Jeff.  Works,  355),  but  was  will- 
ing to  accept  it  as  it  was,  trusting  that  the  good  sense  and  honest  intentions  of 
the  people  would  bring  about  the  necessary  alterations.  1  Jeff.  Works,  79. 
Five  of  the  states,  while  adopting  the  constitution,  proposed  amendments. 
Three  —  New  Hampshire,  New  York  and  Virginia  —  included  in  one  form  or 
another  a  declaration  of  religious  freedom  in  the  changes  they  desired  to  have 
made,  as  did  also  North  Carolina,  where  the  convention  at  first  declined  to 
ratify  the  constitution  until  the  proposed  amendments  were  acted  upon.  Ac- 
cordingly, at  the  first  session  of  the  first  congress  the  amendment  now  under 
consideration  was  proposed  with  others  by  Mr.  Madison.  It  met  the  views  of 
the  advocates  of  religious  freedom,  and  was  adopted.  Mr.  Jefferson  afterwards, 
in  reply  to  an  address  to  him  by  a  committee  of  the  Danbury  Baptist  Associa- 
tion (8  id.,  113),  took  occasion  to  say:  "Believing  with  you  that  religion  is  a 
matter  which  lies  solely  between  man  and  his  God ;  that  he  owes  account  to 
none  other  for  bis  faith  or  his  worship;  that  the  legislative  powers  of  the  gov- 
ernment reach  actions  only,  and  not  opinions, —  I  contemplate  with  sovereign 
reverence  that  act  jf  the  whole  American  people  which  declared  that  their 
legislature  should  *make  no  law  respecting  an  establishment  of  religion  or 
prohibiting  the  free  exercise  thereof,'  thus  building  a  wall  of  separation  between 
church  and  state.  Adhering  to  this  expression  of  the  supreme  will  of  the  na- 
tion in  behalf  of  the  rights  of  conscience,  I  shall  see  with  sincere  satisfaction 
the  progress  of  those  sentiments  which  tend  to  restore  man  to  all  his  natural 
rights,  convinced  he  has  no  natural  right  in  opposition  to  his  social  duties." 
Coming  as  this  does  from  an  acknowledged  leader  of  the  advocates  of  the 
measure,  it  maybe  accepted  almost  as  an  authoritative  declaration  of  the  scope 
and  effect  of  the  amendment  thus  secured.  Congress  was  deprived  of  all  legis- 
lative power  over  mere  opinion,  but  was  left  free  to  reach  actions  which  were 
itt  violation  of  social  duties  or  subversive  of  good  order. 
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§  862.  As  to  higamy  and  polygamy. 

Polygamy  has  always  been  odious  among  the  northern  and  western  nations 
of  Europe,  and,  until  the  establisiiment  of  the  Mormon  church,  was  almost  ex- 
clusively a  feature  of  the  life  of  Asiatic  and  of  African  people.  At  common 
law,  the  second  marriage  was  always  void  (2  Kent,  Com.,  79),  and  from  the 
earliest  history  of  England  polygamy  has  been  treated  as  an  offense  against 
society.  After  the  establishment  of  the  ecclesiastical  courts,  and  until  the 
time  of  James  I.,  it  was  punished  through  the  instrumentality  of  those  tri- 
bunals, not  merely  because  ecclesiastical  rights  had  been  violated,  but  because 
upon  the  separation  of  the  ecclesiastical  courts  from  the  civil  the  ecclesiastical 
were  supposed  to  be  the  most  appropriate  for  the  trial  of  matrimonial  causes 
and  offenses  against  the  rights  of  marriage,  just  as  they  were  for  testamentary 
causes  and  the  settlement  of  the  estates  of  deceased  persons. 

§  863.  it  is  competent  for  congress  to  enact  laws  punishhig  the  practice 

as  a  criminal  offense. 

By  the  statute  of  1  James  I.  (ch.  11),  the  offense,  if  committed  in  England 
or  Wales,  was  made  punishable  in  the  civil  courts,  and  the  penalty  was  death. 
As  this  statute  was  limited  in  its  operation  to  England  and  Wales,  it  was  at  a 
very  early  period  re-enacted,  generally  with  some  modifications,  in  all  the  colo- 
nies. In  connection  with  the  case  we  are  now  considering,  it  is  a  significant 
fact  that  on  the  8tli  of  December,  1788,  after  the  passage  of  the  act  establish- 
ing religious  freedom,  and  after  the  convention  of  Virginia  had  recommended 
as  an  amendment  to  the  constitution  of  the  United  States  the  declaration  in  a 
bill  of  rights  that  "  all  men  have  an  equal,  natural  and  unalienable  right  to  the 
free  exercise  of  religion,  according  to  the  dictates  of  conscience,"  the  legisla- 
ture of  that  state  substantially  enacted  the  statute  of  James  I.,  death  penalty- 
included,  because,  as  recited  in  the  preamble,  "it  hath  been  doubted  whether 
bigamy  or  polygamy  be  punishable  by  the  laws  of  this  commonwealth."  12 
Hening's  St.,  691.  From  that  day  to  this  we  think  it  may  safely  be  said  there 
never  h^s  been  a  time  in  any  state  of  the  Union  when  polygamy  has  not  been 
an  offense  against  society,  cognizable  by  the  civil  courts  and  punishable  with 
more  or  less  severity.  In  the  face  of  all  this  evidence  it  is  impossible  to  believe 
that  the  constitutional  guaranty  of  religious  freedom  was  intended  to  prohibit 
legislation  in  respect  to  this  most  important  feature  of  social  life.  Marriage, 
while  from  its  very  nature  a  sacred  obligation,  is  nevertheless,  in  most  civilized 
nations,  a  civil  contract,  and  usually  regulated  by  law.  Upon  it  society  may 
be  said  to  be  built,  and  out  of  its  fruits  spring  social  relations  and  social  obliga- 
tions and  duties,  with  ^vhich  government  is  necessarily  required  to  deal.  In 
fact,  according  as  monogamous  or  polygamous  marriages  are  allowed,  do  we 
find  the  principles  on  which  the  government  of  the  peoplJ,  to  a  greater  or  less 
extent,  rests.  Professor  Lieber  says,  polygamy  leads  to  the  patriarchal  prin- 
ciple, and  which,  when  applied  to  large  communities,  fetters  the  people  in  sta- 
tionary despotism,  while  that  principle  cannot  long  exist  in  connection  with 
monogamy.  Chancellor  Kent  observes  that  this  remark  is  equally  striking  and 
profound.  2  Kent,  Com.,  81,  note  (e):  An  exceptional  colony  of  polygamists 
under  an  exceptional  leadership  may  sometimes  exist  for  a  time  without  appear- 
ing to  disturb  the  social  condition  of  the  people  who  surround  iW;  but  there^ 
cannot  be  a  doubt  that,  unless  restricted  by  some  form  of  constitution,  it  is 
within  the  legitimate  scope  of  the  power  of  every  civil  government  to  deter- 
mine whether  polygamy  or  monogamy  shall  be  the  law  of  social  life  under  its 
dominion. 


POLYGAMY.  g§  864,  860. 

In  our  opinion,  the  statute  immediately  under  consideration  is  within  the  leg- 
islative power  of  congress.  It  is  constitutional  and  valid  as  prescribing  a  rule 
of  action  for  all  those  residing  in  the  territories,  and  in  places  over  which  the 
United  States  have  exclusive  control.  This  being  so,  the  only  question  which 
remains  is,  whether  those  who  make  polygamy  a  part  of  their  religion  are  ex- 
cepted from  the  operation  of  the  statute.  If  they  are,  then  those  who  do  not 
make  polygamy  a  part  of  their  religious  belief  may  be  found  guilty  and  pun- 
..4ied,  while  those  who  do  must  be  acquitted  and  go  free.  This  would  be 
introducing  a  new  element  into  criminal  law.  Laws  are  made  for  the  govern- 
ment of  actions,  and  while  they  cannot  interfere  with  mere  religious  belief  and 
opinions,  they  may  with  practices.  Suppose  one  believed  that  human  sacri- 
fices were  a  necessary  part  of  religious  worship,  would  it  be  seriously  con- 
tended that  the  civil  government  under  which  he  lived  could  not  interfere  to 
prevent  a  sacrifice?  Or  if  a  wife  religiously  believed  it  Wcis  her  duty  to  burn 
herself  upon  the  funeral  pile  of  her  dead  husband,  would  it  be  beyond  the 
power  of  the  civil  government  to  prevent  her  carrying  her  belief  into  practice? 

So  here,  as  a  law  of  the  organization  of  society  under  the  exclusive  dominion 
of  the  United  States,  it  is  provided  that  plural  marriages  shall  not  be  allowed. 
Can  a  man  excuse  his  practices  to  the  contrary  because  of  his  religious  belief? 
To  permit  this  would  be  to  make  the  professed  doctrines  of  religious  belief 
superior  to  the  law  of  the  land,  and  in  eflfect  to  permit  every  citizen  to  become 
a  law  unto  himself.  Government  could  exist  only  in  name  under  such  circum- 
stances. 

§  864r.  Criminal  intent 

A  criminal  intent  is  generally  an  element  of  crime,  but  every  man  is  pre- 
sumed to  intend  the  necessary  and  legitimate  consequences  of  what  he  know- 
ingly does.  Here  the  accused  knew  he  had  been  once  married,  and  that  his 
first  wife  was  living.  He  also  knew  that  his  second  marriage  was  forbidden 
by  law.  When,  therefore,  he  married  the  second  time,  he  is  presumed  to  have 
intended  to  break  the  law.  And  the  breaking  of  the  law  is  the  crime.  Every 
act  necessary  to  constitute  the  crime  was  knowingly  done,  and  the  crime  was 
therefore  knowingly  committed.  Ignorance  of  a  fact  may  sometimes  be  taken 
as  evidence  of  a  want  of  criminal  intent,  but  not  ignorance  of  the  law.  The 
only  defense  of  the  accused  in  this  case  is  his  belief  that  the  law  ought  not  to 
have  been  enacted.  It  matters  not  that  his  belief  was  a  part  of  his  professed 
religion:  it  was  still  belief,  and  belief  only.  In  Regina  v.  WagstaflF,  10  Cox,  C. 
C,  531,  the  parents  of  a  sick  child,  who  omitted  to  call  in  medical  attendance 
because  of  their  religious  belief  that  what  they  did  for  its  cure  would  be  effect- 
ive, were  held  not  to  be  guilty  of  manslaughter,  while  it  was  said  the  contrary 
would  have  been  the  result  if  the  child  had  actuall}''  been  starved  to  death  by 
the  parents,  under  the  notion  that  it  was  their  religious  duty  to  abstain  from 
giving  it  food.  But  when  the  offense  consists  of  a  positive  act  which  is  know- 
ingly done,  it  would  be  dangerous  to  hold  that  the  offender  might  escape 
punishment  because  he  religiously  believed  the  law  which  he  had  broken  ought 
never  to  have  been  made.  No  case,  we  believe,  can  be  found  that  has  gone  so 
far. 

§  869.  It  is  competent  for  the  court  in  charging  the  jury  to  call  their  atten- 
tion to  the  consequences  of  the  offense  to  innocent  third  persons. 

6.  As  to  that  part  of  the  charge  which  directed  the  attention  of  the  jury  to 
the  consequences  of  polygamy.  The  passage  complained  of  is  as  follows:  "  I 
think  it  not  improper,  in  the  discharge  of  your  duties  in  this  case,  that  you 
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should  consider  what  are  to  be  the  consequences  to  the  innocent  victims  of  this 
delusion.  As  this  contest  goes  on,  they  multiply,  and  there  are  pure-mindeil 
women  and  there  are  innocent  children, —  innocent  in  a  sense  even  beyond  the 
degree  of  the  innocence  of  childhood  itself.  These  are  to  be  the  sufferers ;  and 
as  jurors  fail  to  do  their  duty,  and  as  these  cases  come  up  in  the  territory  of 
Utah,  just  so  do  these  victims  multiply  and  spread  themselves  over  the  land." 

While  every  appeal  by  the  court  to  the  passions  or  the  prejudices  of  a  jury 
should  be  promptly  rebuked,  and  while  it  is  the  imperative  duty  of  a  reviewing* 
court  to  take  care  that  wrong  is  not  done  in  this  way,  we  see  no  just  cause  for 
complaint  in  this  case.  Congress,  in  1SG2  (12  Slat.,  501),  saw  fit  to  make  bigamy 
a  crime  in  the  territories.  This  was  done  because  of  the  evil  consequences  that 
were  supposed  to  flow  from  plural  marriages.  All  the  court  did  was  to  call  the 
attention  of  the  jury  to  the  peculiar  character  of  the  crime  for  which  the  ac- 
cused was  on  trial,  and  to  remind  them  of  the  duty  they  had  to  perform. 
There  was  no  appeal  to  the  passions,  no  instigation  of  prejudice.  Upon  the 
showing  made  by  the  accused  himself,  he  was  guilty  of  a  violation  of  the  law . 
under  which  he  had  been  indicted;  and  the  effort  of  the  court  seems  to  have 
been  not  to  withdraw  the  minds  of  the  jury  from  the  issue  to  be  tried,  but  to 
bring  them  to  it;  not  to  make  them  partial,  but  to  keep  them  impartial. 

Upon  a  careful  consideratioa  of  the  whole  case,  we  are  satisfied  that  no  error 
was  committed  by  the  court  below. 

Judgment  affirmed,  {a) 

§  8G6,  Bi^amj  and  polygnmj.—  On  conviction  for  bigamy,  at  Alexandria,  in  the  District 
of  Columbia,  in  1817,  the  defendant  was  held  entitled  to  the  benefit  of  clergy,  and  was  sen- 
tenced to  be  burnt  in  the  hand.    United  States  v.  Lambert,*  2  Cr.  C.  C,  137. 

§  8(»7.  Upon  the  trial  on  indictment  for  polygamy,  an  instruction  to  the  jury  that  "they 
should  consider  what  are  to  be  the  consequences  to  the  innocent  victims  of  this  delusion,*' 
was  held  not  to  be  an  error.     United  States  v.  Reynolds,*  1  Utah  T'y,  819. 

§  868.  That  plural  or  polygamous  marriage  is  a  part  of  the  religion  of  the  defendant  is  no 
defense  to  an  indictment  for  polygamy  under  the  statute  of  the  United  States  of  1862.  United 
States  V.  Reynolds,*  1  Utah  T'y,  226. 

§  869.  The  statute  of  1  Jac.  1,  ch.  11,  prohibiting  bigamy,  was  in  force  in  Maryland  on 
February  27,  1801,  and  by  the  act  of  congress  of  that  date  became  a  part  of  the  law  of  the 
county  of  Washington.  The  act  of  Maryland  of  1706,  declaring  that  this  English  statute, 
**and  every  article,  clause,  matter  and  thing  in  said  act  contained,  shall  be  and  are  in  full 
force,  to  all  intents  and  purposes,  within  this  province,"  made  the  act  in  force  in  Maryland  in 
the  same  manner  and  to  the  same  extent  as  it  was  in  force  in  England  and  Wales.  The 
words  "are  in  full  force"  imply  a  recognition  of  the  already  existing  validity  of  the  act  in 
Maryland,  and  such  was  the  fact.     United  States  v,  Jennegen,*  4  Cr.  C.  C,  118. 

^  870.  Upon  an  indictment,  in  the  District  of  Columbia,  for  bigamy,  it  is  incumbent  on  the 
United  States  to  prove  that  one  of  the  marriages,  which  took  place  in  Pennsylvania,  was  a 
valid  marriage  according  to  the  laws  of  Pennsylvania.  Qucere,  w^hether  a  marriage  de  Jure 
can  be  presumed  from  a  marriage  de  facto  in  Pennsylvania.     Ibid, 

(a)  Mr.  Justice  Field  concurred,  except  as  to  the  admission  of  evidence  given  on  a  former  trial  upon  a  dif- 
ferent Indictment. 

The  accused  was  sentenced  by  the  lower  court  to  imprisonment  at  hard  labor.  On  a  rehearing  this  was  held  to 
be  error,  and  the  judgment  was  reversed  and  the  cause  remanded,  with  instructions  to  the  lower  court  to  cause 
the  sentence  "  to  be  set  aside  and  a  new  one  entered  on  the  verdict  In  all  respects  like  that  before  imposed,  except 
so  far  as  it  requires  the  imprisonment  to  be  at  hard  labor." 
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THE  POSTOFFICE.— IN  GE.sERAL.  §§871-877. 

XII.    TnB   POSTOFFICE. 
[See  XXVI,  6,  infra;  also  SS 1104-1106.] 

1.  In  General. 

^^UVUABY  —  Obstructing  the  mail,  §§871,  S12.^  Stealing  from  the  mail;  letter  thrown  into 
hall  hy  carrier^  %  873;  opening  letter  as  agent,  ^  874;  proof  of  value  of  bank-notes,  g§  875, 
884 ;  letter  need  not  be  taken  out  of  building,  §  876 ;  accused  must  be  an  officer  or  em- 
ployee^ §  877;  law  applies  to  letters  in  transitu,  ^  878;  taking  without  criminal  intent, 
§  879 ;  taking  a  letter  from  a  place  where  it  is  kept,  %  880 ;  after  letter  has  passed  from 
control  of  postoffice,  §  881 ;  letter  not  intended  to  be  transported  by  post,  §  882;  mail  car- 
Tier  not  sworn,  §  883. 

§  871  •  The  act  of  congress  of  March  8,  1823,  punishing  any  person  who  "  shall  knowingly 
and  wilfully  obstruct  or  retard  the  passage  of  the  mail,  or  of  any  driver  or  carrier,  or  of  any 
horse  or  carriage  carrying  the  same,"  applies  only  to  those  who  know  that  their  acts  will  have 
that  effect,  and  perform  them  with  the  intention  that  such  shall  be  their  operation.  It  does 
not  apply  to  a  temporary  detention  of  the  mail  caused  by  the  arrest  of  the  carrier  upon  an 
indictment  in  a  state  court  for  murder.     United  States  v.  Kirby,  i:f§  885-883.     See  §  949. 

§  S72.  Horses  used  in  carrying  the  mail  cannot  be  seized  and  detained  by  one  who  has  fur- 
nished food  for  them,  if  by  such  act  the  mail  would  be  obstructed.  United  States  v,  Barney, 
§§  889-891.     See  §  949. 

§  873.  Section  3893  of  the  Revised  Statutes,  punishing  the  taking  of  *'  any  letter  .  .  , 
which  has  been  in  any  postoffice,  or  brancli  postofnce,  or  iri  thi)  custody  of  any  letter  or  mail 
carrier,  before  it  has  been  delivered  to  the  person  to  whom  it  was  directed,  with  a  design  to 
obstruct  the  correspondence  or  pry  into  the  business  or  secrets  of  another,"  or  the  secreting, 
embezzling  or  destroying  the  same,  protects  a  letter  thrown  into  the  hall  by  the  carrier, 
under  the  direction  of  the  person  to  whom  the  letter  was  directed,  to  leave  her  lettera  there. 
One  taking  such  a  letter  before  it  reaches  the  owner,  and  opening  and  reading  the  same,  and 
resealing  it  and  delivering  it  to  the  owner,  is  p.unishable.  United  States  v.  McCready,  g^  893, 
8;K1    See  g.:^  916,  936. 

§874.  The  act  of  March  3,  1825,  punishing  any  person  who  "shall  take  any  letter  or 
p icket  .  .  .  out  of  a  postoffice,  or  shall  open  any  letter  or  packet  which  shall  have  been 
in  a  postoffice,  or  in  custody  of  a  mail  carrier,  before  it  shall  be  delivered  to  the  person  to 
whom  it  is  directed,  with  a  design  to  obstruct  the  correspondence,  to  pry  into  another's 
business  or  secrets;  or  shall  secrete,  embezzle  or  destroy  any  such  mail,  letter  or  packet,"  does 
not  punish  the  agent  to  receive  the  letter  from  the  office  fully  authorized  by  the  party  to 
whom  it  was  directed,  who  embezzles  such  letter  before  delivering  it  to  his  principal.  But  if 
t!i»^  defentlant,  at  the  time  he  took  the  letter  from  the  postoffice,  did  it  with  the  criminal  in- 
tent of  opening  it  for  the  purpose  of  prying  into  another's  business  or  secrets,  the  act  is  lar- 
c-nr,  altliough  he  had  the  permission  of  the  person  to  whom  the  letter  was  directed  to  bring 
his  letters  from  the  office.  United  Stales  v.  Sander,  fcjg  891-897.  See  §  923. 
,>^87>.  To  justify  a  conviction  under  the  twenty-second  section  of  the  postoffice  act,  pun- 
i-iljiug  any  person  who  "shall  open,  embezzle  or  destroy  any  such  mail,  letter  or  packet,  the 
^i'\'.c  containing  any  article  of  value,"  it  must  be  proved  that  the  bank-notes  alh^ged  to  have 
^•I'li  laken  from  the  letter  were  of  some  value.  Any  one  whose  business  or  profeosioii  leads 
h  i:j  lo  an  acquaintance  with  such  notes  may  prove  them  to  be  genuine.  United  States  v, 
^  'tt,  j:.i  833-904. 

.s  S7G.  Under  the  t  .venty-second  section  of  the  postoffice  act,  punishing  any  person  who 
•'sij  ill  steal  the  mail,  or  shall  steal  or  take  from  or  out  of  any  mail,  or  from  or  out  of  any 
IK  atolHco,  any  letter  or  packet,"  the  letter  need  not  be  taken  out  of  the  postoffice  building 
i  I  orJer  to  constitute  the  offense.  If  the  defendant  opens  the  letter  and  takes  out  moue.. , 
iiul  reseals  the  letter  and  returns  it  to  its  place  without  leaving  the  room,  he  is  guilty  of  the 
ofivnse  under  the  statute.    Ibid, 

§877.  Section  21  of  the  act  to  regulate  the  postoffii^e,  declaring  that  "if  any  person  em- 
ployed in  any  of  the  departments  of  the  postofiico  establishment  shall  unlawfully  detain  or 
open  any  letter,  packet  or  mail  of  letters  with  which  he  sluill  be  intrusted,  or  which  shall  have 
come  into  his  jjossession,  and  which  are  inten-led  to  be  conveyed  by  post,  on  conviction,  shall 
^  punished,"  etc.,  applies  only  to  persons  eraploy(?d  in  the  postoffice  department,  as  carrier, 
postmaster  or  assistant  postmaster,  into  whosa  pos^cMsion  letters  int(Mided  to  be  conveyed  by 
P03t  ordinarily  come.  It  must  be  alleged  and  pr(nod  that  the  defendant  was  tlms  employrd. 
He  must  have  been,  at  the  time  of  the  act,  a  re^^alar  employee.  A  person  wUo  Isi  i  •  •  ' 
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assistant,  and  who  had  left  the  office,  and  occasionally  came  in  to  give  instructions  to  a  new 
assistant,  in  the  absence  of  tiie  postmaster,  and  who  received  no  compensation,  is  not  within 
the  statute.    Ibid. 

§  878.  Section  21  of  the  postoffice  act  of  1825,  providing  a  penalty  against  **  any  person 
employed  in  any  of  the  departments  of  the  postoffice  establishment "  who  **  shall  unlawfully  de- 
tain or  open  any  letter,  packet  or  mail  of  letters  with  which  he  shall  be  intrusted,  or  which 
shall  have  come  into  his  possession,  and  which  are  intended  to  be  conveyed  by  post,"  applies  to 
letters  in  transitu,  and  which  have  not  reached  their  place  of  destination,  it  does  not  apply 
to  letters  withheld  fi'ora  the  postmaster  by  his  assistant  after  they  have  reached  the  office  of 
their  destination.     United  States  v.  Pearce,  g§  905-907. 

g  S7t>.  Under  section  22  of  the  postoffice  act  of  1825,  providing  a  penalty  against  any  person 
wlio  s'.jall  steal  Iho  mail,  or  shall  steal,  take  from,  or  out  of,  any  postoffice,  any  letter  or  packet, 
.  .  .  whether  with  or  without  the  consent  of  the  person  having  custody  thereof,  and  shall 
o;)en,  embt^zzlvi  or  destroy  any  such  mail, letter  or  packet,  the  same  containing  an  article  of 
vnluo,  a  mere  taking  from  the  mail  without  any  criminal  intent  is  not  punishable.  The 
tak  ng  must  not  only  be  unlawful  but  felonious;  it  must  be  a  clandestine  taking  —  such  as 
would  am  )iint  to  a  larceny  of  personal  property.     Ibid. 

^  SvSO.  Furtively  and  feloniously  removing  a  letter  from  and  out  of  the  place  where  it  is 
kept  in  a  postoffice  is  stealing  it  from  and  out  of  the  postoffice  within  the  act  of  congress 
panfshing  the  offense,  whether  the  removal  be  beyond  the  building  containing  the  postoffice 
or  not,  or  the  abduction  be  no  more  than  the  transfer  of  the  letter  to  the  pocket  of  the  person 
taking  it.     United  States  v,  Marselis,  g§  908,  909. 

^  88 1 .  After  the  voluntary  termination  of  the  custody  of  a  letter  by  the  postoffice  department 
or  its  agents,  the  property  in  and  right  of  possession  to  the  letter  belong  wholly  to  its  real  pro- 
prietor, and  his  rights  are  under  the  guardianship  of  the  local  law  and  not  of  that  of  the 
United  States.  So  where  a  person  embezzlea  money  contained  in  a  letter  directed  to  another 
person  of  the  same  name  and  delivered  by  letter  carrier  to  another  for  him,  the  federal  courts 
have  no  jurisdiction  of  such  embezzlement.     United  States  v.  Parsons,  g§  910,  911. 

§  883.  On  an  indictment  under  the  act  of  March  8,  1^2'>,  for  stealing  a  bank-note  from  a 
letter  placed  in  the  mail  of  the  United  States  and  intended  to  be  conveyed  by  post,  it  is  no 
defense  that  the  letter  was  placed  in  the  mail  by  one  postmaster,  under  an  agr.?emont  with  n 
postmaster  at  an  intermediate  point  on  its  route,  that  it  was  not  to  be  sent  to  its  apparent 
destination,  but  returned  to  the  writer*  The  purpose  of  the  writer,  not  to  have  the  letter  go 
to  its  apparent  destination,  does  not  affect  its  character  or  prevent  it  from  being  a  letter  in- 
tended to  be  transported  by  post,  as  required  by  the  statute  and  charged  in  the  indictment. 
United  States  v.  Foye,  §§  912-915. 

§  883.  The  third  section  of  the  act  of  March  8,  1825,  expressly  subjects  persons  employeti 
in  the  conveyance  of  the  mails  to  all  pains,  penalties  and  forfeitures  for  violating  the  injunc- 
tions of  the  act,  though  not  sworn.  It  is  held  that  a  mail  carrier  is  punishable  under  the 
twenty-first  section  of  the  same  act  for  stealing  a  bank-note  from  a  letter  deposited  in  the 
mails,  although  he  has  not  been  sworn.     Ibid, 

§  884.  Where  a  mail  canier  was  indicted  under  an  act  of  congress  for  stealing,  from  a  let- 
ter deposited  in  the  mail,  ''a  certain  bank-note,  of  the  denomination  of  $5,  purporting  to  be 
issued  by  the  Casco  Bank  of  Portland,  in  the  state  of  Maine,"  an  instruction  that  if  the  jury 
believed  the  evidence  offered  by  the  government,  tending  to  prove  that  the  person  who.in- 
closed  the  note  in  the  letter  took  it  as  of  the  value  of  $">,  that  the  defendant  passed  it  in  dis- 
charge of  a  debt  of  $5,  and  the  testimony  of  a  broker  accustomed  to  receive  the  bills  of  the 
bank  that  it  was  like  the  bills  he  was  accustomed  to  receive,  it  was  competent  for  them  to 
find  that  this  was  a  bank-note  of  the  value  of  $5,  was  held  not  to  be  erroneous.    Ibid 

[Notes.-  See  §g  916-955.] 

UNITED  STATES  v.  KIRBY. 
(7  WaUace,  482-487.     1868.) 

Certifioatb  of  Division  from  the  U.  S.  Circuit  Court,  District  of  Kentuckj''. 

Statement  of  Facts. —  Defendants  were  indicted,  under  the  act  of  March  3, 
1825,  for  obstructing  and  retarding  the  passage  of  the  mail,  etc.  They  pleaded 
that  Farris,  the  mail  carrier,  had  been  indicted  for  murder  in  a  state  court  of 
Kentucky,  and  that  a  bench  warrant  was  issued  by  said  court  and  placed  in  the 
hands  of  Kirby,  sheriff  of  the  county,  and  that  Farris  was  arrested  on  said 
warrant,  without  any  intent  on  the  part  of  thd  defendants  to  retard  the  mail. 
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The  judges  were  divided  in  opinion  as  to  whether  the  defendants  were  liable  on 
the  facts  stated. 

§  885.  Acts  lawful  in  iJiemselves^  from  the  execution  of  which  a  temporary 
deUiy  io  the  mails  nnavoidaUy  follows^  are  not  punishable. 

Opinion  by  Mk.  Justice  Field. 

There  <2in  be  but  one  answer,  in  oar  judgment,  to  the  questions  certified  to 
us.  The  statute  of  congress  by  its  terms,  applies  only  to  persons  who  "  know- 
ingly and  wilfully"  obstruct  or  retard  the  passage  of  the  mail,  or  of  its  carrier; 
that  is,  to  those  who  know  that  the  acts  performed  will  have  that  effect,  and 
perform  them  with  the  intention  that  such  shall  be  their  operation.  When  the  ^ 
acts  which  create  the  obstruction  are  in  themselves  unlawful,  the  intention  to 
obstruct  will  be  imputed  to  their  author,  although  the  attainment  of  other 
ends  may  have  been  his  primary  object.  The  statute  has  no  reference  to  a:ts 
lawful  in  themselves  from  the  execution  of  which  a  temporary  delay  to  the 
mails  unavoidably  follows. 

§  886.  All  persons  in  the  public  service  are  exempt  from  arrest  upon  civil 
procesSy  but  the  rule  is  different  when  tlie  process  is  issued  upon  a  charge  of 
fdany. 

All  persons  in  the  public  service  are  exempt,  as  a  matter  of  public  policy, 
from  arrest  upon  civil  process  while  thus  engaged.  Process  of  that  kind  can, 
therefore,  furnish  no  justification  for  the  arrest  of  a  carrier  of  the  mail.  This 
is  all  that  is  decided  by  the  case  of  The  United  States  v.  Harvey,  8  Law  Rep., 
77,  to  which  we  are  referred  by  the  counsel  of  the  government.  The  ruje  is 
diflferent  when  the  process  is  issued  upon  a  charge  of  felony.  No  olficer  or 
employee  of  the  United  States  is  placed  by  his  position,  or  the  service?  he  is 
called  to  perform,  above  responsibility  to  the  legal  tribunals  of  the  country, 
and  to  the  ordinary  processes  for  his  arrest  and  detention,  when  accused  of  fel- 
ony, in  the  forms  prescribed  by  the  constitution  and  laws.  The  public  incon- 
venience which  m^y  occasionally  follow  from  the  temporary  delay  in  the 
transmission  of  the  mail  caused  by  the  arrest  of  its  carriers  upon  such  charges 
is  far  less  than  that  which  would  arise  from  extending  to  them  the  immunity 
for  which  the  counsel  of  the  government  contends.  Indeed,  it  may  be  doubted 
whether  it  is  competent  for  congress  to  exempt  the  employees  of  the  United 
States  from  arrest  on  criminal  process  from  the  state  courts,  when  the  crimes 
charged  against  them  are  not  merely  mala prohihita^  but  are  mala  in  se.  But 
whether  legislation  of  that  character  be  constitutional  or  not,  no  intention  to 
extend  such  exemption  should  be  attributed  to  congress  unless  clearly  mani- 
fested by  its  language. 

§887.  Rule  for  the  construction  of  statutes. 

All  laws  should  receive  a  sensible  construction.  General  terms  should  be  so 
limited  in  their  application  as  not  to  lead  to  injustice,  oppression  or  an  absurd 
consequence.  It  will  always,  therefore,  ba  presumed  that  the  legislature  in- 
tended exceptions  to  its  language  which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should  prevail  over  its  letter. 

§  888,  A  mail  carrier  may  be  arrested  on  a  charge  of  murder. 

The  common  sense  of  man  approves  the  judgment  mentioned  by  Puffendorf, 
that  the  Bolognian  law  which  enacted  ''that  whoever  drew  blood  in  the  streets 
should  be  punished  with  the  utmost  severity,"  did  not  extend  to  the  surgeon 
who  opened  the  vein  of  a  person  that  fell  down  in  the  street  in  a  fit.  The 
same  common  sense  accepts  the  ruling,  cited  by  Plowden,  that  the  statute  of 
1st  Edward  II.,  which  enacts  that  a  prisoner  who  breaks  prison  shall  be  guilty 

248 


§  889.  CRIMES  AND  CRIMINAL  PROCEDURR 

of  felony,  does  not  extend  to  a  prisoner  who  breaks  out  when  the  prison  is  on 
lire — "for  he  is  not  to  ba  hanged  because  he  would  not  stay  to  be  burnt." 
And  we  think  that  a  like  common  sense  will  sanction  the  ruling  we  make,  that 
the  act  of  congress  which  punishes  the  obstruction  or  retarding  of  the  passage 
of  the  mail,  or  of  its  carrier,  does  not  apply  to  a  case  of  temporary  detention 
of  the  mail  caused  by  the  arrest  of  the  carrier  upon  an  indictment  for  murder. 
The  questions  certified  to  us  must  be  answered  in  the  negative;  and  it  is  so 
ordered. 

Mr.  Justice  Miller  did  not  sit  in  this  case. 

UNITED  STATES  v.  BARNEY. 
(District  Court  for  Marj-land:  3  Hughes,  545-549;  3  Hall,  L.  J.,  128.     1809.) 

Opinion  by  Winchester,  J. 

Statemext  of  Facts. —  Tiie  indictment  in  tliis  case,  which  charges  the  de- 
fendant with  having  wilfully  obstructed  the  passage  of  the  public  mail  at  Sus- 
quehanna river,  is  founded  on  the  act  of  congress  of  March,  1799.  The 
defendant  sets  up  as  a  defense  and  justification  of  this  obstruction  of  the  mail, 
that  he  bad  fed  the  horses  employed  in  carrying  the  mail  for  a  considerable 
time,  and  that  a  sum  of  money  was  due  to  him  for  food  furnished  at  and  before 
the  time  of  their  arrest  and  detention. 

On  this  state  of  facts  two  questions  have  been  agitated.  1st.  Whether  the 
right  of  an  innkeeper  to  detain  a  horse  for  his  food  extends  to  horses  owned  by 
individuals  and  employed  in  the  transportation  of  the  public  mail?  And,  2d. 
Whether  such  right  extends  to- horses  belonging  to  the  United  States,  employed 
in  that  service? 

The  first  question  involves  the  consideration  of  principles  of  some  extent, 
and  to  decide  correctly  on  the  second  it  may  be  necessary  to  state  them  gen- 
erally. 

§  889.  Liefi  defined. 

Lien  is  generally  defined  to  be  a  tie,  bold,  or  security  upon  goods  or  other 
things  which  a  man  has  in  his  custody  till  ho  is  paid  what  is  due  to  him.  From 
this  definition  it  is  apparent  that  there  can  be  no  lien  where  the  property  is 
annihilated,  or  the  possession  parted  with  voluntarily  and  without  fraud.  2 
Vern.,  117;  1  Ath.,  234.  The  claim  of  a  lien  otherwise  well  founded  cannot 
be  supported  if  there  is,  1st.  A  particular  agreement  made  and  relied  on. 
Sayer's  Rep.,  224:;  2  R  A.,  92.  Or,  2d.  Where  the  particular  transaction  shows 
that  there  was  no  intention  that  there  should  be  a  lien,  but  some  other  security 
is  looked  to  and  relied  upon,     4  Burr.,  2223. 

If,  therefore,  in  this  case,  the  agreement  between  the  defendant  and  the 
public  agent  actually  was  that  he  should  be  paid  for  feeding  the  public  horses 
on  as  low  terms  as  any  other  person  on  the  road  would  supply  them,  he  could 
not  justify  detaining  the  horses;  for  the  particular  agreement  thus  made,  and 
under  which  the  food  was  furnished,  is  the  foundation  of  the  remedy  of  the 
defendant,  and  it  can  be  pursued  in  no  other  manner  than  upon  that  agreement. 
Or,  if  there  was  no  particular  agreement,  this  case  is  such,  that,  between  the 
defendant  and  a  private  owner  of  horses  and  carriages  employed  in  transport- 
ing the  mail,  I  incline  to  think  it  could  not  legally  be  presumed  a  iien  was  ever 
intended  or  contemplated.  A  carrier  of  the  mail  is  bound  not  to  delay  its  de- 
livery, and  unrder  severe  penalties,  and  it  can  scarcely  be  supposed  that  ho 
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would  expose  himself  to  the  penalty  for  such  delay  by  leaving  his  horses  sub- 
ject to  the  arrest  of  every  innkeeper  on  the  road  for  their  food,  or  that  in  such 
case  the  innkeeper  could  look  to  any  other  security  than  the  personal  credit  of 
the  owner  of  the  horses  for  reimbursement.  But  the  law  on  such  a  case  could 
be  only*  declared  on  facts  admitted  by  the  parties  or  found  by  the  jury,  and  is 
not  now  before  the  court. 

3d.  The  great  question  in  this  case  rests  on  a  discrimination  between  the  prop- 
erty of  the  government  and  individuals.  To  the  government  is  granted  by  the 
constitution  the  general  power  to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  ami  provide  for  the  common  defense  and  general  wel- 
fare of  the  United  States;  to  raise  and  support  armies;  to  provide  and  maintain 
a  navy;  to  establish  postofiices  and  post-roads;  and  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  these  and  all  other  constitutional 
powers  into  eflfect. 

§  890.  The  United  States  govenimeiit  cannot  he  st^edj  nor  can  a  lien  be  per- 
mitted  against  it 

Ihe  public  money  can  never  be  drawn  out  of  the  treasury  unless  by  consent 
of  the  legislature;  but  whenever  a  debt  is  contracted  in  the  establishment  of  a 
postoffice  or  road,  or  in  the  support  of  an  army,  or  in  the  provision  for  raising 
or  supporting  a  navy,  or  any  other  measure  of  general  welfare,  the  public  faith 
and  credit  is  pledged  for  its  payment.  On  the  public  faith  and  credit  advances 
are  made  to  the  government,  relying  on  the  constitutional  mode  of  reimburse- 
ment. If  it  were  otherwise,  what  dreadful  consequences  would  not  result!  A 
ship-carpenter  might  libel  public  ships,  a  quartermaster  retain  the  supplies  of 
the  army,  or  an  innkeeper  stop  the  progress  of  an  array  for  food  to  horses  of  a 
baggage  wagon.  Every  man  must  surely  deprecate  a  state  of  sooiety  where  no 
immunity  to  the  government  shall  be  aflForded  by  the  constitution  against  such 
evils.  Happily  we  are  not  so  exposed.  Congress  only  has  the  power,  and  it  is 
bound  by  the  most  sacred  of  moral  obligation  and  duty,  to  provide  for  the  pay- 
ment of  the  public  debts.  No  other  remedy  exists  for  a  creditor  of  the  gov- 
ernment than  an  application  to  congress  for  payment.  A  lien  cannot  be 
permitted  to  exist  against  the  government;  for  liens  are  only  known  or  admitted 
ia  cases  where  the  relation  of  debtor  and  creditor  exists  so  as  to  maintain  a 
suit  at  law  for  the  debt  or  duty  which  gives  rise  to  a  lien,  in  case  the  pledge  be 
destroyed  or  the  possession  thereof  lost. 

As  in  the  case  of  a  carrier  of  the  mail,  he  cannot  sue  for  the  hire  nor  retain 
the  mail,  because  he  cannot  sue.  Yet  the  carrier  of  private  proi)erty  may  sue 
or  retain,  because  the  government  is  not  answerable.  Justice  is  the  same, 
whether  due  from  one  to  a  million  or  a  million  to  one  man;  but  the  mode  of 
obtaining  that  justice  must  vary.  An  individual  may  sue  and  be  sued.  The 
United  States  cannot  be  sued.  Suability  is  incompatible  with  the  idea  of 
sovereign  power.  The  adversary  "proceedings  of  a  court  of  judicature  can 
never  be  admitted  against  an  independent  government  or  the  public  stock  or 
property.  The  ties  of  faith,  public  character  and  constitutional  duty  are  the 
sure  pledges  of  public  integrity,  and  to  them  the  public  creditors  must,  and,  I 
frust,  with  confidence  may,  look  for  justice.  They  must  not  measure  it  out  for 
themselves.  I  have  stated  these  principles  to  show^  that,  by  law,  the  defendant 
could  not  justify  stopping  the  mail  on  principles  of  common  law,  as  they  apply 
to  individuals  and  to  the  government. 
§81)1.  The  law  prohibits  any  obstructions  to  the  passage  of  the  mail. 
There  are,  however,  considerations  arising  from  the  act  of  congress  which 
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are  conclusive  to  ray  mind.  The  statute  is  a  general  prohibitory  act.  The 
common  law,  if  opposed,  must  give  way  to  it,  and  the  court  is  bound  to  decide 
according  to  the  correct  construction  of  that  law.  That  ihe  act  is  constitu- 
tional is  not,  nor  indeed  can  be,  questioned.  It  has  introduced  no  exception. 
Whether  the  acts  which  it  prohibits  to  be  done  were  lawful  or  unlawful  before 
the  operation  of  that  law,  or,  independent  of  it,  might  or  might  not  b3  justiQed, 
is  not  material.  This  law  does  not  allow  any  justification  of  a  wilful  and  vol- 
untary act  of  obstruction  to  the  passage  of  the  mail.  If,  therefore,  courts  or 
juries  were  to  introJuco  exceptions  not  found  in  the  law  itself,  by  admitting- 
justifications  for  the  breach  of  the  act,  \\*hich  justifications  the  act  does  not 
allow  to  be  made,  it  would  be  an  assumption  of  legislative  power.  Many  ex- 
ceptions might  be  introduced,  and  perhaps  with  propriety.  For  instance,  a 
stolen  horse  found  in  the  mail-stage.  The  owner  cannot  seize  him.  The  driver 
baing  in  debt,  or  even  committing  an  offense,  can  only  bo  arrested  in  such 
way  as  does  not  obstruct  the  passage  of  the  mail.  These  examples  are  as 
strong  as  any  which  are  likely  to  occur,  but  even  these  are  not  excepted  by  the 
statute,  and  probably  considerations  of  the  extreme  importance  to  the  govern- 
ment and  individuals  of  the  regular  transmission  of  public  dispatches  and  private 
comninnications  may  have  excluded  these  exceptions.  But  whatever  may  have 
been  the  policy  which  led  to  the  adoption  of  the  law,  which  the  court  will  not 
inquire  into,  it  totally  prohibits  any  obstruction  to  the  passage  of  the  mail. 

It  is  the  duty  of  the  court  to  expound  and  execute  the  law,  and,  therefore,  I 
am  of  opinion  and  decide  that  the  defendant  is  not  justifiable. 

UNITED  STATES  r.  McCREADY. 
(Circuit  Court  for  Tennessee:  11  Federal  Reporter,  23o-237.     1883.) 

Statemknt  of  Facts. —  Defendant  was  indicted  for  violating  Rivised  Statutes, 
section  3S92,  by  taking  and  opening  a  letter  addressed  to  Lettie  Amis,  "  to  pry 
into  the  business  and  secrets  of  said  Lettie  Amis.''  There  was  a  special  verdict 
reciting  the  facts  that  the  letter  was  taken,  opened  and  read  by  defendant,  and 
then  sealed  up  again  and  delivered  by  her  to  L':Jttie  Amis.  The  verdict  fur- 
ther stated  that  the  letter  carrier  had  thrown  the  letter  into  a  hall  where  Lettie 
Amis  had  directed  him  to  leave  her  letters. 

Opinion  by  Hammond,  D.  J. 

The  question  for- the  consideration  of  the  court  in  this  case  is  whether,  under 
the  facts  found  by  the  jury  in  their  special  verdict,  the  defendant  is  guilty,  as 
charged  in  this  indictment,  or  has  violated  the  provisions  of  the  statute  under 
which  it  is  drawn.  The  ind.ctment  charges  the  offense  literally  in  the  words 
of  the  statute,  and  the  special  verdict  finds  all  the  material  allegations  of  both 
counts  to  be  true.  But  it  is  insisted  for  the  defendant  that  these  facts  do  not 
constitute  a  violation  of  the  statute,  because,  as  the  letter  was  taken  by  the 
defendant  after  its  delivery  by  the  letter  carrier  at  a  place  designated  by  Lettio 
Amis  for  the  delivery  of  her  mail,  it  had  in  law  been  ^'delive?'ed"  within  tho 
intent  and  meaning  of  the  act;  and  that,  if  a  proper  construction  of  its  lan- 
j»n  ige  embraces  an  offense  committed  after  the  letter  has  passed  from  the 
actual"  control  of  the  postotfice  officials  and  agents,  and  before  manual  delivery 
to  the  person  to  whom  it  was  directed,  the  enactment  is  to  that  extent  beyond 
the  legislative  power  of  congress. 

The  clause  of  the  statute  material  to  be  considered  is  the  taking  of  "any 
letter    •     •    •     which  has  been  in  any  postoffice  or  branch  postoffice,  or  in  the 
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custody  of  any  letter  or  nuiil  carrier,  before  it  has  been  delivered  to  the  person 
to  whom  it  was  directed,"  with  the  unlawful  design.  From  the  language  used 
there  can  be  no  doubt  that  congress  intended  to  protect  letters  sent  by  mail 
from  embezzlement,  and  from  interference,  with  the  improper  designs  hero  enu- 
merated, until  they  reached  their  destination  by  a  proper  delivery.  The  offense 
croated  is  concerning  a  letter  which  ^'has  been^^  in  the  mail,  as  well  as  the 
unlawful  taking  of  a  letter  "out  of  the  postotfice,"  or  "from  a  letter  or  mail 
currier,"  evidencing  an  intention  on  the  part  of  congress  to  protect  postal  cor- 
respondence from  depredation  as  well  after  it  has  left  the  actual  custody  of  the 
agents  and  officers  of  the  postoffice  department  as  during  the  transit,  or  while 
in  the  postolfice  or  in  the  hands  of  the  letter  carrier  for  delivery.  The  offenses 
denounced  by  the  last  clause  of  the  statute  are  the  secretion,  embezzlement  or 
destruction  of  letters  before  they  have  reached  the  persons  to  w^hom  directed; 
and,  under  the  language  used,  none  of  these  offenses  could  be  committed  until 
after  the  letters  bad  left  the  custody  of  the  postal  authorities  and  agents;  and, 
according  to  the  defendant's  argument,  they  would  not,  therefore,  bj  punish- 
able. ,  Persons  employed  in  the  postal  service  of  the  government  are  punished 
for  these  offenses  by  the  preceding  section,  and  this  section  sjems  intended  to 
apply  to  other  than  postal  employees, 
§  892.  Authorities  reviewed. 

This  act  has  been  several  times  considered  by  the  circuit  courts,  and  a  few 
of  the  cases  will  be  examined.  la  the  case  of  United  States  v.  Parsons,  2 
Blatcb.,  104  (§§  910,  911,  infra),  decided  in  1849,  a  special  verdict  was  found, 
under  the  literal  facts  of  which  the  defendant  was  guilty  of  opening  (then  an 
offense  under  the  act  before  revision)  a  letter  with  the  design  here  charged. 
Without  discussing  the  authority  of  congress  to  pass  the  act,  the  court  held  it 
did  not  embrace  the  case  made  by  the  facts  found,  which  were  as  follows:  A 
letter  carrier  having  a  letter  for  delivery  directed  to  Charles  II.  Parsons,  gave 
it  to  A.,  in  the  defendant's  house,  in  the  absence  of  the  defendant,  who  after- 
wards, at  a  different  place,  gave  it  to  the  defendant,  who  opened  and  embezzled 
the  contents.  The  defendant's  name  was  the  same  as  that  on  the  direction  of 
the  letter.  The  court  says:  "  We  think  that  the  object  of  this  section  do3s  not 
look  beyofid  a  possession  of  letters  obtained  wrongfully  from  the  postoffice  or 
from  a  letter  carrier.  Its  Resign  is  to  guard  the  postoffice  and  its  legitimate 
agents  in  the  execution  of  their  duties  in  the  safe-keeping  and  delivery  of  let- 
ters. After  the  voluntary  termination  of  the  custody  of  a  letter  by  the  post- 
office  or  its  agents,  the  property  in  and  right  of  possession  to  it  belong  wholly 
to  its  real  proprietor,  and  his  rights  are  under  the  guardianship  of  the  local  law 
and  not  of  that  of  the  United  Stales.  All  action  and  authority  of  the  postoffice 
department  in  respect  to  the  letter  terminated  on  its  delivery  to  that  third  per- 
son, and  in  our  opinion  it  was  not  intended  that  the  act  of  congress  should 
apply  any  longer  than  while  the  letter  should  be  within  the  power  and  control 
of  that  department." 

It  seems  to  be  conceded,  however,  by  the  learned  judge  that  if  the  letter  in 
this  case  had  been  wrongfully  obtained  from  the  letter  carrier,  the  case  would 
have  been  within  the  statute;  yet  the  argument  used  in  support  of  the  doctrine, 
that  a  leiter  is  not  protected  after  the  termination  of  its  custody  by  the  post- 
office  agents,  woul  I  as  well  apply  to  a  wrongful  as  to  a  rightful  possession  of 
it.  In  tbq,  case  of  United  States  v,  Sander,  6  McL.,  698  (§§  894-S97,  infra), 
the  indictment  contained  two  counts, —  one  charging  the  defendant  with  open- 
ing a  letter  with  the  prohibited  designs;  the  other  with  secreting  and  emboz- 
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zling  it.  The  defense  was  that  defendant  was  the  authorized  agent  of  Phoebe 
Sturdivant,  to  whom  the  letter  was  directed,  and  that  a  delivery  to  him  was  in 
law  such  a  delivery  to  her  that  the  functions  of  the  government  over  the  letter 
thereupon  terminated.  The  court  so  held,  saying:  "A  letter  having  been  com- 
mitted to  the  postoffice  department  for  carriage  and  delivery,  if  once  parted 
with  by  the  postmaster  to  a  person  authorized  to  receive  it,  from  that  moment 
ceases  alike  to  be  under  the  control  of  the  department,  and  the  power  and 
authority  of  the  general  government.  .  .  .  When  the  functions  of  the  de- 
partment are  exhausted  by  the  proper  delivery  of  mail  matter  (onco  placed  in 
its  charge),  such  mail  matter  is  then  beyoad  the  reach  and  authority  of  ai^y 
legislation  of  congress." 

Yet,  while  the  learned  judge  in  charging  the  jury  in  that  case  instructed 
them  to  return  a  verdict  of  not  guilty  if  they  found  the  defendant  was  the 
authorized  agent,  as  alleged,  and  received  the  letter  from  the  postoffice  wiih- 
out  any  criminal  purpose  entertained  at  the  time,  he  also  charged  thai  if,  when 
he  obtained  it  from  the  postofBce,  he  had  the  criminal  intent  of  o|>ening  with 
the  design  specified  in  the  statute,  the  offense  was  complete,  having  liad  its 
inception  in  his  taking  the  letter  from  the  office  with  the  wroUi^ful  intent.  It 
is  diliicult  to  see  how,  under  the  above-quoted  construction  of  tiie  act,  the  ques- 
tion of  "design"  or  "intent"  could  enter  into  the  consider-ation  of  the  ques- 
tion if  the  defendant  was  the  authorized  agent  to  receive  the  letter,  or  how  the 
opening  or  embezzlement  of  the  letter  after  it  is  taken  by  rightful  authority 
from  the  postoffice,  but  with  an  intent  to  violate  the  seal  for  the  forbidden  or 
wrongful  purpose,  would  be  within  the  statute  or  within  the  scope  of  the  leg- 
islative power  of  congress,  while  one  so  taken  with  a  proper  intention  would 
not  be  longer  within  that  protection.  In  either  case  the  criminal  act  is  not 
done  until  after  the  letter  has  left  the  custody  of  the  officials  by  a  rightful  de- 
livery, and  the  protection  of  the  statute  is  extended  to  it  after  delivery  to  the 
agent  of  the  addressee. 

The  case  of  United  States  v.  Mulvaney,  4  Park.  C.  C,  164,  decided  in  1855,  in- 
volved a  construction  of  the  statute  under  consideration.  There  the  mail  carrier 
left  with  the  defendant  (John  Mulvaney),  at  his  place  of  business  (S2  Catharine 
street),  a  letter  directed  to  "John  Stewart,  care  of  John  Mulvaneyf  S2  Catha- 
rine street.  New  York  City."  Defendant  at  first  ol>j:?cted  to  receive  the  letter, 
but  did,  and  said  he  would  see  it  was  duly  delivered  to  the  person  to  whom  it 
was  directed.  The  letter  was  never  delivered  to  Stewart,  and  on  inquiry  being 
made  of  the  defendant  heat  first  denied  having  received  it,  but  afterwards  con- 
fessed to  having  received,  open  3d,  read  and  burned  it.  For  the  defense  it  was 
contended  —  i^mv/,  that  as  the  defendant  had  resorted  to  no  fraud  to  obtain 
possession  of  the  letter,  on  its  receipt  by  him  it  had  passed  beyond  the  control 
of  the  government,  and  its  jurisdiction  to  punish  for  the  offense  charged  no 
longer  existed;  and,  second^  that  there  was  no  proof  of  the  corpus  delicti 
charged  in  the  indictment,  except  the  uncorroborated  confession  of  the  defend- 
ant, which  was  not  sufficient  to  sustain  a  conviction;  and  the  court  sustained 
both  defenses.  No  opinion,  however,  was  written  in  the  case,  the  report  merely 
showing  the  conclusion  arrived  at. 

In  the  case  of  United  States  v.  Pond,  2  Curt.,  265  (§§  2154-59,  ??ifm),  the 
indictment  charged  the  defendant  with  opening  (then  an  otfense  under  the  orig- 
inal act)  a  letter  which  had  been  in  a  postoffice  before  it  had  beerwdelivered  to 
the  person  to  whom  it  was  directed,  with  the  design  obnoxious  to  the  statute. 
A  motion  was  made  to  quash  the  indictment  on  various  grounds,  and  was  over- 
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ruled  by  Judge  Curtis,  who  uses  the  following  language  as  to  the  grounds  of 
the  motion  pertinent  to  tiiis  inquiry :  "The  first  objection  is  that  the  indiclment 
does  not  allege  tjiat  the  defendant  unlawfully  opened  the  letter  in  question. 
But  following  the  words  of  the  act,  it  does  allege  such  facts  as,  if  true,  amount 
to  an  unlawful  opening;  for  it  avers  the  letter  was  opened  before  it  reached  the 
person  to  whom  it  was  addressed,  with  intent  to  obstruct  the  correspondence 
and  pry  into  the  business  or  secrets  of  another.  This  intent  renders  the  open- 
ing of  such  a  letter  unlawful,  and  it  would  add  nothing  material  to  call  it  so. 
.  .  .  It  is  further  objected  that  it  is  not  alleged  that,  at  the  time  of  the  open- 
ing, the  letter  was  in  the  custody  of  any  postmaster,  letter  carrier,  or  other 
person  having  lawful  charge  of  the  letter.  The  words  of  the  act  do  not  require 
that  the  letter,  when  opened,  should  bo  in  the  lawful  custody  of  any  one,  but 
only  that  it  had  been  in  the  postoffice,  or  in  the  custody  of  a  mail  carrier,  and 
was  opened  before  delivery  to  the  person  to  whom  directed.  And  I  do  not  per- 
ceive sufficient  reason  why  the  language  should  not  be  literally  construed.  Tf 
a  letter  should  be  obtained  by  fraud  or  theft  from  a  postoffice  by  one  person, 
and  be  opened  by  a  second  with  design  to  pry  into  the  business  or  secrets  of 
another,  or  obstruct  his  correspondence,  I  think  it  would  be  an  offense  within 
this  act.  And  so  in  any  other  case  which  has  occurred  to  me,  of  a  lawful  or 
unlawful  custody  at  the  time  of  the  opaning  with  such  intant." 

In  the  case  of  United  States  v.  DriscoU,  1  Low.,  303  (A.  D.  1860),  one  of  the 
indictments  considered  in  the  opinion  was  for  opening  a  letter  which  had  been 
in  apostoffice  before  it  had  been  delivered  to  the  person  to  wliom  it  was  directed, 
with  the  design  alleged  in  the  indictment  in  the  case  at  bar.     The  defendant 
was  an  errand  boy,  whose  duty  required   him  to  take  from  the  postoffice  all 
letters  arriving  by  mail  to  the  address  of  his  employers,  and  he  was  convicted 
of  embezzling  and  opening  his  employers'  letters  so  reoeivad  by  him,  and  the 
sole  question  discussfed  in  the  opinion  is  whether  the  agent  or  servant  of  a  per- 
son to  whom  a  letter  is  addressed  is  within  the  meaning  of  the  law.     The  in- 
dictments were  there  drawn  under  twenty-second  section  of  the  act  of  March 
3, 1825,  from  the  last  sentence  or  clause  of  which  section  3892  of  the  Revised 
Statutes  is  carved.     The  court  says:  "Some  of  the  language  is  broad  enough 
to  include  within  its  literal  meaning  every  letter  that  has  ever  been  in  a  post- 
oflBce,  and  every  person  that  can  deal  with  such  a  letter  before  it  reaches,  the 
manual  possession  of  its  owner;"  and  after  discussing  the  question  as  arising 
under  another  section  of  the  statute,  in  which  the  court  holds  that  the  taking 
must  be  unlawful,  and  that  the  taking  by  an  agent  was  lawful,  the  court  further 
says  as  to  the  provision  now  under  consideration:  "But  I  think  the  delivery 
means  in  this,  as  in  the  other  clause,  delivery  to  the  person,  or  to  his  authorized 
agent.     When  such  a  delivery  has  been  made,  the  government  is  discharged  of 
further  responsibility,  and  its  functions  cease  to  operate  upon  the  letter.    If  the 
clerk  or  servant  of  the  owner  betrays  his  trust,  that  is  a  matter  to  be  looked 
into  by  the  authority  of  the  state,  whose  laws  regulate  such  agencies.     .     .     . 
I  have  considered  this  question  once  before.     A  letter  had  been  left  at  a  shop 
where  the  letters  of  a  person  to  whom  the  particular  letter  was  addressed  were, 
with  his  knowledge  and  consent,  usually  left.   A  stranger,  the  defendant,  inter- 
meddled with  such  a  letter  after  such  delivery,  and  was  indicted  under  the  lat- 
ter clause  above  cited;  and  the  case  being,  by  consent,  submitted  to  me  in  a 
somewhat  informal  way,  I  ruled  upon  it,  and  the  result  was  a  nol.  pros^ 

The  case  of  United  States  v.  Nutt,  23  Int.  Rev.  Hec,  3S6,  reported  since  the 
revision  of  the  federal  statutes,  was  considered  by  the  district  court  for  the 

249 


g  892,  CRIMES  AND  ClUMINAL  PR0CEDJR3. 

northern  district  of  Oiiio  in  1877.  Thj  indictment  was  substantially  the  same 
as  the  one  we  are  considering,  except  that  the  taking  of  the  letter  was 
from  a  postoffice.  A  letter  signed  "  Nutt  Brothers"  h^  been  writtea 
by  John  M.  Nutt  to  Bau^hman,  at  Qnincy,  and  was  mailed  at  Sidney. 
The  next  day  John  M.  gave  the  defendant,  William  A.  Nutt,  a  written  order, 
signed  "Nutt  Brothers,"  to  tlie  postmaster  at  Quincy,  and  the  defendant  on  the 
order  received  the  letter  from  the  postmaster  and  opened  it.  The  defenses 
were  numerous  and  some  of  them  very  ingenious.  In  charging  the  jury  tlie 
court  said:  "  But  it  is  claimed  by  the  defendant  that  if  the  letter  was  obtained 
from  the  postoffice  with  the  assent  and  consent  of  the  postmaster  it  was  not  a. 
taking  under  the  provisions  of  the  statute  making  it  an  olfense.  I  direct  you 
on  that  subject  that  the  taking  of  a  letter  out  of  a  postoffice  in  which  it  was  regu- 
larly received,  b}'  a  person  other  than  the  person  to  whom  it  was  addressed,  and 
without  his  consent  or  direction,  but  with  the  consent  of  the  postmaster,  who 
voluntarily  delivered  it  to  him  to  be  delivered  to  the  proper  pjrson,  with  the 
design,  at  the  time,  to  obstruct  the  correspondence  or  pry  into  the  business  or 
secrets  of  the  person  to  whom  it  is  addressed,  is  a  violation  of  the  statute. 
•  .  .  It  is  not  necessary  to  show  that  the  letter  was  unlawfully  or  clandes- 
tinely taken  from  the  office  by  the  defendant  to  make  the  taking,  with  the 
design  specified,  a  violation  of  the  statute.  ...  It  is  claimed  that  the  de- 
fendant had  a  right  under  that  order  to  get  possession  of  the  letter.  I  direct 
you  on  that  subject  that  where  a  letter  is  placed  in  the  hands  of  the  officer 
charged  with  the  duty  of  mailing,  and  lias  been  mailed  and  passed  the  mailing 
office  into  the  custody  of  the  postoffije  department  for  delivery,  the  writer  loses 
control  of  it,  and  the  alleged  writer  has  no  right  to  take  it  out  of  such  custud^' 
and  prevent  or  delay  such  delivery."  See,  also,  UnitoJ  States  v.  Ewldy,  1  Bias., 
227,  and  United  States  v.  Tanner,  6  McL  ,138. 

Another  case,  that  of  United  States  v.  Thoma,  25  Int.  Rev.  Rec,  171,  was 
decided  in  1879  by  the  district  court  of  New  Jersey.  The  facts  found  by  the 
special  verdict  were  brieJBiy  that  about  December  7,  1877,  a  registered  letter 
was  sent  from  Switzerland  to  '*  Jacob  Schoch,  care  of  Charles  Thoma,  Long 
Branch,  N.  J.,"  containing  a  bill  of  exchange  in  favor  of  Schoch,  who  died  at 
Long  Branch  in  October  preceding,  of  which  place  he  had  for  several  years 
been  a  resident.  Thoma,  the  defendant,  received  the  letter  from  the  postoffice 
and  receipted  for  it,  and  under  advice  brought  it  again  to  the  postmaster,  who 
opened  the  letter  and  returned  it  to  the  defendant.  Schoch,  b;ifore  his  death, 
was  expecting  this  letter,  and  had  told  defendant  *'he  w^ould  have  the  first 
claim  on  it,"  the  former  being  indebted  to  the  defendant  at  the  time.  Schoch's 
widow,  who  lived  apart  from  him  in  New  York  city,  and  had  obtained  letters  of 
administration  on  his  estate  there,  had  demanded  the  letter  and  bill  of  exchange 
of  the  defendant,  who  refused  to  deliver  it  until  his  debt  was  paid  or  secured. 
The  court,  in  considering  these  facts,  says:  "  The  act  of  the  defendant,  as  thus 
explained,  brings  him,  I  am  inclined  to  believe,  within  the  letter  of  the  law 
but  not  within  its  spirit.  Penal  statutes  should  be  construed  strictly,  and  the 
retention  of  a  letter  by  a  person  who  came  lawfully  into  its  possession  is  not 
the  misdemeanor  that  congress  had  in  view.  .  .  .  But  the  delivery  of  the 
letter  to  the  defendant  terminated  the  action  and  authority  of  the  postoffice 
department  over  the  subject-matter.  It  was  directed  to  the  defendant's  care. 
He  was  designated  as  the  person  to  receive  it  from  the  posio!Kce.  So  far  as 
the  department  was  concerned  its  responsibility  ended  with  the  delivery  to  him. 
...     It  was  suggested  on  the  argument  that  Judge  Cadwallader  gave  a  dif- 
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ferent  view  of  the  section,  holding  in  a  recent  case  that  a  defendant  \vm3  Kh!)!  j 
to  its  penalties  who  opened  a  letter  addressed  to  his  care,  to  a  female  servant 
of  bis  family  —  t^e  letter  having  been  delivered  to  him  by  the  officials  of  the 
postoffica  The  case  is  not  reported,  and  there  may  have  been  circumslances 
connected  with  it  that  jastified  such  a  construction,  and  which  do  not  appear 
hera" 

See,  also,  United  States  v.  Mulvaney,  supra,  where  the  letter  was  taken  by 
the  defendant  in  whose  care  it  was  directed.  Under  this  section  of  the  Revised 
Statutes  it  may  be  that  delivery  of  a  letter  to  a  person  in  whose  care  it  is  ad- 
dressed is  such  a  delivery  as  that  the  person  receiving  it  is  not  guilty  of  the 
unlawful  taking  denounced  by  this  law.  Indeed,  the  regulations  of  the  post- 
master-general (made  by  legal  authority)  in  such  cases  require  the  delivery  to 
the  person  addressed,  rather  than  to  the  person  in  whose  care  addressed,  only 
when  so  requested  by  the  former.  Postal  Laws  and  Regulations,  §  280  (ed. 
187{>).  I  have  examined  with  consitlerable  care  the  cases  on  this  subject  arising 
tinder  the  English  postal  laws.  The  question  there  almost  always  turns  on  the 
definition  of  a  "post-letter,"  and  nearly  all  the  cases  discuss  it  with  reference 
to  the  time  or  circumstances  under  which  a  letter  becomes  a  post-letter,  or 
whether  it  has  ever  been  such,  rather  than  when  its  character  as  such  ceases, 
because  the  English  statute  points  out  with  so  much 'particularity  what  shall 
constitute  a  delivery,  or  rather  when  a  letter  shall  cease  to  be  a  post-letter;  its 
character  as  such  continuing  "to  the  time  of  its  being  delivered  to  the  person 
to  whom  it  is  addressed,  or  to  his  bouse  or  office,  or  to  his  servant  or  agent,  or 
other  person  considered  to  be  authorized  to  receive  the  letter  according  to  the 
asual  manner  of  delivering  that  person's  letters."  1  Vict.,  c.  36,  §  47.  A  few 
of  the  English  and  some  other  cases  examined  are  collected  in  a  note  to  this 
opinion,  {a) 

§  893.  A  letter  left  in  a  hall  by  a  letter  carrier,  with  the  sanction  of  the  owner ^ 
hnt  in  his  absence,  is  under  the  protection  of  Revised  Statutes,  section  889^,  and 
taking  and  opening  it  by  another  person  is  a  violation  of  that  statute. 

The  argument  made  for  the  defendant  in  this  case  would  incorporate  into 
our  statute  all  the  provisions  and  limitations  of  the  English  statute;  and  the 
court  here  is  asked  to  rule  on  the  question  presented  as  though  it  now  contained 
them.  But  I  cannot  accede  to  this  doctrine.  Congress  has  denounced  in  un* 
ambiguous  terms  the  intermeddling  with  correspondence  transmitted  by  mail 
"  before  it  has  been  delivered  to  the  person  to  whom  it  was  directed;"  and 
while  the  delivery  to  an  authorized  agent  of  the  addressee  may  possibly  be  a 
good  delivery  within  the  meaning  of  the  statute,  I  am  not  prepared  to  hold 
that  the  placing  of  a  letter  in  a  private  letter-box,  or  leaving  it  in  an  office  or 
hall,  by  the  letter  carrier,  in  the  absence  of  the  person  to  whom  it  is  addressed, 
even  with  his  sanction,  exposes  it  to  the  depredations  of  strangers  beyond  the 
purview  of  this  suction  or  the  power  of  congress  to  create  and  punish  the  of- 
fense.    Public  policy  requires  a  different  construction  of  this  statute;  and  the 

(a)  Notb.- Consult  United  States  v.  Nott,  1  McL.,  480  («§  898-904,  injra)\  United  States  v.  Pearc©,2  McL.,  14 
{%i  90&-007,  in/ra);  United  States  v.  Martin,  id.,  2n6;  United  States  v.  Lancaster,  id.,  431  (§«f  3474^79,  infra);  United 
States  V.  Fisher,  5  McL.,  .3;  United  States  v.  Wliitaker,  0  McL.,  842;  United  States  u.  Emerson,  5  McL.,  406;  United 
States  V.  Patterson,  6  McL., 46 J  (SSairO-IS,  infra)\  Unitefl  States  v.  Belew,  2  Marsh.,  ifc«;  United  States  v.  Foyo, 
1  Curt.,  3:4  iii  913-915,  infra);  Dewee's  Cose,  Cliose's  Dec  ,  633;  United  States «.  Wilson,  1  Bald.,  liW;  United  States 
r.  Wood,  8  Wash..  440;  United  Statei  v.  Hart,  1  Pet.  C.  C,  8J0;  United  States  v.  Baugh,  1  Fed.  R.,  784  (§§  2400-68, 
infra);  United  States  v.  Hardyman,  13  Pet.,  176;  Rex  v.  Harley,  1  Car.  &  Kir.,  89;  Rex  v.  Gardner,  1  Car.  &  Kir. 
(17  E.  C.  L.),  688;  Reg.  v.  Newey,  Id.,  G20,  note  a;  Reg.  v.  Jones,  2  Car.  &  Kir.,  :l36;  Reg.  v.  Looney,  id.,  4CC;  Reg.  v. 
BSckenteff,  id.,  761 ;  Reg.  v.  Wynn,  id.,  853;  Rex  r.  Peaivon,  iC.&  P.,  472;  Reg.  v.  Mense.  1  Car.  &  Marsh.,  £31.  And 
as  to  construction  of  statutes,  Spofford  v.  Kirk,  97  U.  S.,  484,  400;  United  States  u  Justices  of  IiauderdaJe  County, 
XO  Fed.  R,  4J0.    Compare,  also,  R.  S.,  H  8^^»  3891,  5467,  &1G9,  5470,  5471. 
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laws  creating  and  governing  our  entire  postal  system,  now  grown  to  such  huge 
dimensions,  have,  by  their  various  provisions  and  the  regulations  made  in  pur- 
suance thereof,  undertaken,  since  the  establishment  of  tiie  government,  to  pro- 
tect correspondence  from  all  manner  of  depredation  and  unlawful  interference 
from  the  time  of  mailing  till  it  reaches  the  hands  of  those  entitled  to  break 
the  seal.  For  example,  section  3923  provides  that  a  receipt  shall  be  ^dken  upon 
the  delivery  of  any  registered  mail  matter  and  returned  to  the  sender;  section 
3936  prescribes  how  undelivered  letters  shall  be  returned  to  the  writers;  ar.d 
sections  3938  and  3939  provide  for  a  like  return  of  request  letters  and  valuable 
dead  letters.  Mail  matter  directed  to  and  left  at  hotels  "  must  be  returncJ  to 
the  postofflce  as  soon  as  it  is  evident  that  it  will  not  be  claimed."  *'  Officers  of 
clubs  and  boards  of  trade  or  exchange  should  not  hold  unclaimed  letters  longer 
than  ten  days,  except  at  the  request  of  the  person  addressed."  Post.  Laws  & 
Reg.,  p.  30.  See,  also,  id.,  §§  275-294,  as  to  the  delivery  of  letters  addressed 
to  a  firm,  letters  coming  from  the  pension  office,  those  directed  to  officials, 
minors,  deceased  persons,  assignees,  defunct  corporations,  fictitious  persons,  and 
those  sent  to  a  place  at  which  there  is  no  postoffice.  See,  also,  ''Delivery  of 
Letters,"  13  Op.  of  Atty.  Gen.,  395,  406,  481.  In  this  last  opinion  letters  ar- 
rived at  a  postolBce,  directed  to  a  young  lady  over  eighteen,  but  under  twenty- 
one,  years  of  age,  which  were  claimed  both  by  herself  and  her  guardian,  and 
the  attorney -general  held  she  was  entitled  to  thorn,  citing  the  section  now  under 
consideration.  See,  also,  official  opinions  of  assistant  attorneys  general  of  post- 
office  department  (Post.  Laws  &  Reg.,  328,  331,  333,  337,  344),  and  opinion  No. 
67,  referred  to  on  page  347  jn  manuscript  which  I  have  obtained  from  the  de- 
paitment,  it  being  the  departmental  construction  of  section  3892.  The  opinion 
uses  this  language:  "It  was  evidently  the  intention  by  the  section  (and  it 
should  be  so  construed)  to  make  the  taking  or  receiving  by  any  person  of  a 
letter  of  the  description  set  out  in  the  section,  '  with  a  design  to  obstruct  tho 
correspondence  or  pry  into  the  business  or  secrets  of  another,'  an  offense  com- 
plete in  itself." 

The  word  "deliver"  has  perhaps  as  many  different  shades  of  meaning  ascer- 
tained by  judicial  Interpretation  as  any  other  term  known  to  the  law.  I  have 
examined  a  large  number  of  cases  in  which  it  has  been  defined,  including  those 
involving  the  delivery  of  deeds,  the  delivery  of  goods  under  a  contract,  the 
delivery  by  and  to  common  carriers  and  vessels,  and  the  delivery  of  notices, 
telegrams,  and  the  like.  A  few  of  the  cases  will  be  briefly  noticed.  Osirander 
V.  Brown,  15  Johns.,  39,  and  Price  v.  Powell,  3  N.  Y.,  322,  decide  that,  "as 
between  carrier  and  consignee,  delivery  implies  mutual  acts  of  the  two.  Land- 
ing the  property  on  the  wharf  at  the  end  of  the  voyage  is  not  a  good  delivery 
without,  at  the  least,  giving  notice  to  the  consignee."  In  the  case  of  O'Bannon 
V.  Southern  Express  Oo.,  51  Ala.,  481,  it  was  held  that  merely  placing  goods  in 
such  a  position  that  the  receiving  clerk  in  a  carrier's  office  might  see  them,  but 
without  calling  his  attention  to  them,  is  not  a  delivery.  In  Cox  v.  Todd, 
7  DowL  &  R,  131 ;  S.  C,  16  0.  L.,  277,  on  a  contract  that  barley  should  be  de- 
livered  during  April,  the  court  uses  this  language:  "If  the  word  ^ deliverecV 
means  no  more  than  J;'c?w^A^,  then  the  plaintiff  has  performed  the  contract; 
but  I  think  that  is  not  the  meaning."  The  case  of  Hill  v,  Humphreys,  2  Bos. 
&  Pull.,  343,  was  an  action  for  the  recovery  of  attorneys'  fees.  By  the  English 
statute,  before  such  an  action  could  be  maintained,  a  bill  of  the  fees  thirty  days 
before  suit  was  required  to  be  "  delivered  to  the  party  to  be  charged  therewith, 
or  left  for  him  at  his  dwelling-house  or  last  place  of  abode."     The  bill  was  left 

253 


THE  POSTOFPICB.—  IN  GENERAL.  g  S^ ). 

at  defendant's  connting-house,  and  Lord  Eldon  directed  a  non-sait.  Iti  Vincent 
V,  Slayniaker,  12  East,  372,  an  action  of  the  same  character,  the  delivery  w.is 
to  an  attorney  of  the  defendant,  and  it  was  held  a  good  delivery  to  the  defen  1- 
ant  by  a  divided  court,  Lord  Ellenborough  dissenting.  Later,  in  ISiD,  and 
after  this  statute  had  been  amended  by  allowing  a  delivery  at  the  place  of 
business  or  by  post,  the  case  of  McGregor  v.  Keiiey,  3  Exch.,  79i,  an  action 
for  such  a  bill  of  fees,  was  decided.  The  plea  alleged  that  no  bill  had  been 
delivered  to  defendant  or  sent  by  post  to  or  left  for  hira  at  his  place  of  business 
or  dwelling-house;  replication  Ih^l  plaintiff  did  deliver  to  defendant  The 
proof  was  that  witness  went  to  defendant's  house  and  delivered  the  bill  to  a 
servant  at  the  door.  It  was  objected  that  this  was  no  proof  of  delivery  to  the 
defendant  Pollock,  C.  B.,  overruled  the  objection,  and  the  case  was  reserved 
for  the  consideration  of  the  court  whether  there  was  proof  of  personal  deliverijy 
and  the  only  question  considered  was  whether  there  was  any  evidence  from 
which  a  jury  might  infer  that  defendant  received  the  bill,  and  it  was  resolved 
that  there  was.     1  Taylor,  Ev.,  §  182;  2  Whart.  Ev.,  §  1326,  and  cases  cited. 

In  most  of  the  cases  decided  on  this  statute  adversely  to  the  views  we  enter- 
tain, the  courts  base  their  decisions  on  the  ground  that  after  the  letter  carrier, 
or  other  postal  agent,  has  parted  with  actual  possession  of  a  letter  "all  action 
and  authority  of  the  postoffico  department  terminates  as  to  it;"  but  non  con- 
stat that  it  then,  and  before  it  actually  reaches  .the  person  for  whom  it  was 
intended,  becomes  a  subject  of  'public  plunder,  beyond  the  power  of  the  gov- 
ernment to  punish  for  its  embezzlement  or  destruction.     Some  of  the  cases,  by 
their  reasoning,  intimate  that  the  act  is  unconstitutional  as  being  beyond  the 
h^gitimate*  scope  of  legislative  enactment  delegated  to  congress.     But  the  late 
case  of  United  States  v.  Hall,  98  U.  S.,  343,  decided  in  1878,  overrules  all- such 
objections^     This   was  an  indictment  under  section   4783,  Eevised  Statutes, 
against  a  guardian  for  embezzling  the  pension  money  of  his  ward,  in  violation 
of  his  trust.     The  case  came  before  the  supreme  court  of  the  United  States  on 
a  certificate  of  division  in  opinion  between  the  judges  of  the  circuit  court,  and 
involved  substantially  two  questions:  Firsts  whether  the  offense  is  committed 
when  the.  embezzlement  charged  did  not  take  place  until  the  pension  money 
was  paid  over  by  the  government  to  the  defendant,  as  guardian  of  his  ward; 
and,  second^  whether  the  act  of  congress  defining  the  offense  charged  is  a  valid 
law,  passed  in  pursuance  of  the  constitution.     Both  these  questions  were  de- 
cided in  the  aflHirmative  by  a  unanimous  court.  Justice  Clifford  delivering  the 
opinion,  which  is  an  exhaustive  review  of  the  legislation  of  congress,  and  of 
the  cases,  both  state  and  federal.     The  reasoning  in  that  case,  and  its  analogy 
to  the  one  under  consideration,  are  decisive  of  the  questions  here,  and  accord 
fully  with  my  own  judgment  on  the  principles  here  involved.     And,  indeed,  if 
a  guardian,  who  is  an  officer  of  the  state,  under  bond  for  the  faithful  discharge 
of  his  duties  as  such,  is  punishable  for  embezzling  the  pension  money  of  his 
ward,  after  he  had  lawfully  received  it,  and  after  its  final  and  complete  pay- 
ment by  the  United  States,  a  fortiori,  one  is  punishable  who  wrongfully,  with- 
out   any  authority   of  law   or   pretense  of  authority,  in   fact,  embezzles  or 
unwarrantably  interferes  with  mail  correspondence  which  has  parted  from  the 
actual  possession  of  the  postal  authorities,  but  before  its  receipt  by  the  person 
for  whom  it  was  intended,  and  to  whom  it  was  directed,  and  to  whom  the  gov- 
ernment undertook  to  convey  and  deliver  it;  provided,  of  course,  the  offense 
is  created  by  statute  in  either  case,  as  is  the  fact.     Every  objection  made  here, 
as  well  as  many  others,  was  urged  in  United  States  v.  Hall.    It  was  there  in- 
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sisted  that  the  statute  was  municipal  in  its  character,  operating  directly  on  the 
conduct  of  individuals;  that  if  congress  may  pass  such  a  law  it  may  assume 
ail  the  police  regulations  of  the  state;  that,  as  the  state  law  authorized  the 
guardian  to  receive  the  money,  he  cannot,  under  an  act  of  congress,  be  pun- 
ished for  embezzlement  after  lawfully  receiving  it;  and  that,  when  the  pay- 
ment is  made  to  the  guardian,  the  money  ceased  to  be  under  the  constitutional 
control  of  the  United  States.  But  the  supreme  court  was  "unhesitatingly  of 
a  different  opinion,"  for  reasons  stated  with  remarkable  force  and  clearness. 

The  wisdom  of  the  policy  which  originated  this  and  kindred  statutes  for  the 
protection  of  the  mails,  and  has  kept  them  alive  and  operative,  substantially 
in  their  present  form,  for  sixty  years,  cannot  but  be  apparent  when  we  con- 
sider for  a  moment  the  object  for  which  they  were  designeiJ,  and  the  multi- 
plicity of  varied  interests,  commercial,  social,  governmental,  financial,  and  in 
short  of  every  description,  which  are  intrusted  to  the  mail  department  of  the 
public  service.  And  it  is  of  the  utmost  importance  that  the  immense  corre- 
spondence of  the  country  should  be  most  carefully  and  scrupulously  guarded 
by  wholesome  laws  made  for  its  protection  at  all  times  and  under  all  circum- 
stances, from  the  time  of  mailing  until  it  reaches  those  who  are  entitled  to  its 
secrets.  The  public  have  a  right  to  repose  just  this  kind  and  degree  of  confi- 
dence in  the  postal  system  of  the  government ;  and  in  my  judgment  congress, 
if  it  has  not  already  done  so,  can  constitutionally  enact  laws  for  the  protection 
of  the  mails  to  such  an  extent. 

The  system  of  mail  delivery  in  cities,  by  letter  carriers,  is  of  comparatively 
modern  date,  and  is  constantly  increasing  with  the  growth  and  development  of 
the  country.  It  necessarily  affords  greater  and  more  abundant  opportunity  for 
the  commission  of  oflFenses  like  those  charged  in  this  case  than  the  older  method 
of  delivery  at  the  postoffice.  Letters  are  left  in  private  boxes,  on  tables,  coun- 
ters and  under  doors,  and  if  the  system  is  to  be  efficient  they  must  be  protected 
in  that  situation.  Indeed,  the  postmasters-general  have  for  years,  by  their 
printed  regulations,  urged  the  public  to  "  provide,  in  cities  where  letter  carriers 
are  employed,  letter  boxes  at  places  of  business  or  private  residences,  thereby 
saving  much  delay  in  the  delivery  of  mail  matter."  For  the  above  reasons,  it 
seems  to  me  that  section  3892  should  receive  a  liberal  construction  by  the 
courts.  The  evil  to  be  remedied  and  guarded  against  is  so  easy  of  accomplish- 
ment it  could  not,  under  an  opposite  or  different  construction,  be  prevented  by 
the  existing  statute.  It  is  ample  in  its  letter  and  spirit,  and  was,  no  doubt,  in-' 
tended  to  protect  the  seals  of  all  correspondence  through  the  mails  until  actual 
manual  delivery  to  the  party  addressed,  or  his  authorized  agent.  The  courts 
should,  in  my  judgment,  effectuate  that  intention  by  so  construing  it,  and  not 
devolve  the  duty  of  affording  the  required  protection  on  the  states  upon  any 
theory  that  there  is  a  want  of  constitutional  power  in  congress  to  do  it.  It 
seems  an  unnecessary  separation  of  the  subject-matter  to  so  divide  the  duty  of 
protection. 

I  am,  therefore,  of  the  opinion  that  the  special  verdict  in  this  case  renders 
the  defendant  guilty  of  the  offense  charged  in  the  indictment, 

UNITED  STATES  v.  SANDER. 
(Circait  Court  for  Ohio:  6  McLean,  698-^3.    1855.) 

Charge  by  Willson,  J. 

Statement  of  Facts. —  This  is  an  issue,  upon  a  plea  of  not  guilty,  to  an  in- 
dictment founded  upon  the  last  clause  of  the  twenty-second  section  of  the 
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act  entitled  "An  act  to  reduce  into  one  th(3  several  acts  establishing  and  regu- 
lating the  postolHce  department,"  of  the  3J  March,  1825.  By  this  clause  of 
the  statute  it  is  provided  "  that  if  any  person  shall  take  any  letter  or  packet 
not  containing  any  article  of  value  or  evidf^nce  thereof  out  of  a  postoffice,  or 
shall  open  any  letter  or  packet  whicli  shall  have  been  in  a  postolHce  or  in  ens- 
tody  of  a  mail  carrier  before  it  shall  he  delivered  to  the  person  to  whom  it  is 
directed,  with  design  to  obstruct  the  correspondence,  to  pry  into  another's  busi- 
ness or  secrets,  or  shall  secrete,  embezzle  or  destroy  any  such  mail,  letter  or 
packet,  such  offender,  upon  conviction,"  etc. 

The  indictment  contains  two  counts.  The  first  charges  that  the  defendant, 
on  the  5th  day  of  May,  1855,  at  Vermilion,  etc.,  did  open  a  letter  which  had 
been  put  into  the  mail  at  Cold  water,  in  the  state  of  Michigan,  to  be  conveyed 
by  post  and  directed  to  Phoebe  Sturdevant,  Vermilion,  Ohio,  with  a  design  to 
obstruct  the  correspondence  and  tt)  pry  into  another's  secrets.  The  second  count 
charges  that  the  "defendant,  at  Vermilion,  in  the  district  aforesaid,  on  the 
5th  day  of  May,  1855,  did  secrete  and  embezzle  a  certain  letter  which  had  be- 
fore been  in  the  postoffice  at  Vermilion,  in  said  district,  before  it  had  been 
delivered  to  the  jierson  to  whom  it  was  addressed  and  directed,  and  which  let- 
ter was  then  and  there  directed  to  Pi:oe!)e  Sturdevant,  at  said  Vermilion,  and 
which  said  letter  had,  before  that  time,  been  put  into  the  mad  of  the  United 
States  at  Coldwater,  in  the  state  of  Michigan,  and  was  intended  to  be  conveyed 
by  post  to  Vermilion  aforesaid,  and  which  said  letter  had  before  that  been  con- 
veyed by  mail,  and  was  deposited  in  said  postoffice  at  Vermilion,  and  had 
not,  before  the  same  was  so  secreted  and  embezzled  by  said  defendant,  been 
delivered  to  said  Phoebe  Sturdevant." 

§  894.  A  count  is  not  bad  which  charges  two  distinct  acts  connected  with  the 
same  transaction^  both  being  indictable. 

At  the  commencement  of  the  trial  of  the  cause  the  defendant's  counsel  made 
a  motion  to  quash  the  second  count  of  the  indictment  for  duplicity.  The  court 
overruled  the  motion,  with  an  intimation  to  counsel,  however,  that  if  the  court, 
on  reflection,  should  deem  the  ruling  wrong,  they  would  direct  the  j.iry  to  ex- 
clude the  t^estimony,  as  impertinent  to  the  second  count  of  the  indictment.  We 
are  satisfied  that  the  second  count  is  not  defective  for  duplicity.  When  a  stat- 
ute makes  two  or  more  distinct  acts,  connected  with  the  same  transaction,  in- 
dictable, each  one  of  which  may  be  considered  as  representing  a  stage  in  the 
same  offense,  it  has  been  repeatedly  held  that  they  may  be  coupled  in  one  count. 
Thus,  setting  up  a  gaming  table,  and  inducing  others  toJ>et  upon  it,  may  con- 
stitute distinct  offenses;  for  either,  unconnected  with  the  other,  an  indictment 
will  lie.  Yet,  when  both  are  perpetrated  by  the  same  person  at  the  same  time, 
they  constitute  but  one  offense,  for  which  one  count  is  suflScient,  and  for  which 
but  one  penalty  can  be  inflicted. 

§  895.  As  to  use  of  technical  terms  in  an  indictment.     • 

In  describing  an  offense  under  this  statute  no  technical  words  are  necessary. 
In  the  case  of  The  United  States  v.  Mdls,  7  Pet.,  U2  (§§  2452-53,  i?}/ra),  the 
court  say:  "The  general  rule  is  that  in  indictments  for  misdemeanors  created 
by  statute,  it  is  sufficient  to  charge  the  offense  in  the  words  of  the  statute. 
There  is  not  that  technical  nicety  required  as  to  form  which  seems  to  have 
been  adopted  and  sanctioned  by  long  practice  in  cases  of  felony."  In  the  case 
of  Mills  the  indictment  was  substantially,  in  form,  like  the  second  count  of 
this;  both  charge  the  secreting  and  embezzling  in  one  count,  and  both  are 
founded  on  the  same  section  of  the  postoffice  law.     The  same  ruling  has  been 
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adopted  bv  this  court  in  the  case  of  The  United  States  v.  Lancaster,  2  McL., 
431  (§§  2474-70,  infra). 

But  a  more  serious  and  grave  question  is  raised  by  defendant's  counsel  in  re- 
questing the  court  to  charge  the  jury  "that  if  they  should  find  the  letter  in 
question  had  been  delivered  by  the  postmaster  at  Vermilion  to  the  defendant, 
who  was  at  the  timj  a  fully  authorized  agent  of  Phoebe  Sturvlevant,  to  receive 
it,  that  any  embezzlement  by  him  thereafter,  and  before  delivery  to  her,  does 
not  constitute  an  offense  under  the  statute."  It  is  claimed  by  counsel  that  a 
delivery  to  an  authorized  agent  is  a  delivery  to  the  principal,  and  that  when 
this  is  done  the  functions  of  the  postoffice  department,  and  the  powers  of  the 
federal  government,  are  at  an  end  in  the  premises. 

We  believe  this  position  of  counsel  to  be  well  taken.  It  is  a  familiar  prin- 
ciple of  law  that  an  act  done  by  an  authorized  agent,  within  the  scope  of  his 
authority,  is  an  act  of  the  principal:  ^^  Qui  facU  per  aluim  facit  per  «^." 
Hence  it  is  that  the  delivery  of  goods  by  a  third  person  to  an  agent,  and  his 
acceptance  of  them  for  his  principal,  is,  in  contemplation  of  law,  a  delivery  to 
and  acceptance  by  the  principal.  So  payment  made  by  a  third  person  to  the 
agent  in  the  course  of  his  employment  is  payment  to  the  principal,  and  whether 
actually  paid  to  the  principal  or  not,  by  the  agent,  it  is  conclusive  on  him. 

A  letter,  packet,  or  other  thing  valuable,  having  been  committed  to  the  post- 
office  department  for  carriage  and  delivery,  if  once  parted  with  by  the  post- 
master to  a  person  authorized  to  receive  it,  from  that  moment  ceases  alike  to 
be  under  the  control  of  the  department  and  the  power  and  authority  of  tho 
general  government.  The  sanction,  by  the  federal  courts,  of  the  contrary  doc- 
trine, would  be  dangerous  in  its  tendency  and  subversive  of  reserved  state 
authority.  No  power  is  given  to  congress  to  legislate  upon  the  subject,  except 
what  is  incident  to  and  necessary  to  carry  out  the  grant  contained  in  the 
eighth  section  of  the  first  article  of  the  constitution.  The  grant  is  simply 
^^  that  congress  shall  have  powp.r  to  establish  postoffices  and  post-roads;  '*  and  while 
we  would  not  adopt  the  limited  and  narrow  construction  given  to  this  grant  by 
President  Monroe,  in  his  special  message  to  congress  of  4th  May,  1822,  yet  we 
would  not  extend  implied  powers  further  than  what  is  necessary  to  carry  out, 
with  safety  to  the  public,  the  legitimate  operations  of  the  postolfice  establish- 
ment. When  the  functions  of  the  department  are  exhausted  by  the  proper 
delivery  of  mail  matter  (once  placed  in  its  charge)  such  mail  matter  is  then  be- 
yond the  reach  and  authority  of  any  legislation  of  congress. 

§  896.  //  an  authorized  agent  of  the  person  to  whom  a  letter  is  addressed  re- 
ceives ilie  letter  with  criminal  intent  of  opening  it  to  pry  into  anotJiers  hushiesSy 
he  is  guilty  of  larceny  of  the  letter. 

It  is  for  the  jury  to  determine  from  the  testimony  whether  the  defendant 
was  the  authorized  agent  of  Phoebe  Sturdevant  to  take  this  letter  from  the 
postoffice  at  Vermilion.  If  he  so  received  it,  without  any  criminal  purpose  at 
the  time,  you  will  have  done  with  the  case  by  returning  a  verdict  of  not  guilty. 
But  on  the  contrary,  if  you  are  satisfied  from  the  testimony,  beyond  a  reason- 
able doubt,  that  the  defendant,  at  the  time  he  obtained  the  letter  from  the  post- 
office,  did  it  with  the  criminal  intent  of  opening  it  for  tlic  purpose  of  prying 
into  another's  business  or  secrets,  then,  although  he  may  have  had  the  previous 
consent  of  Phoebe  Sturdevant  to  bring  her  letters  from  the  postoffice,  you  wilL 
be  required,  nevertheless,  to  examine  the  evidence  as  to  the  otFense  charged  in 
the  first  count  of  the  indictment;  for  in  that  case  the  offense  had  its  inception  at 
the  time  of  his  taking  the  letter  from  the  office,  as  that  act  was  .in  itself  a  larceny 
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§  897.  ^4ls  to  proof  of  crimifial  intent. 

We  do  riot  intend  to  recapitulate  the  testimony  or  comment  upon  it.  We 
will  say,  however,  that  there  is  in  this  country  a  growing  unwillingness  to  rest 
convictions  on  confessions  alone.  Yet  it  is  hardly  to  be  supposed  that  a  maa 
who  is  innocent  will  make  statements  to  difiFerent  persons,  and  perform  acts  at 
different  tiroes,  which,  taken  together,  go  directly  to  prove  an  alleged  commis- 
sion of  a  crime.  When  it  is  a  question  of  intention  of  the  accused,  for  an 
alleged  violation  of  law,  the  jury  in  no  case  can  have  furnished  them,  by  the 
prosecution,  positive  proof;  when  the  intent  is  material,  however,  it  must  be 
shown  by  the  government;  and  this  is  to  be  done  by  proving  overt  acts  of  the 
defendant  from  which  the  intention  can  be  implied,  as  every  man  is  supposed 
to  intend  the  necessary  consequences  of  his  own  acts. 

Take  the  case,  gentlemen,  and  under  the  rules  of  law,  as  given  to  you  by  the 
court,  Fctorn  a  verdict  according  to  the  evidence.     (The  jury  failed  to  agree.) 

UNITED  STATES  v.  NOTT. 
(Circuit  Court  for  Ohio:  1  McLean,  49&-509.    1839.) 

Charge  by  the  Court. 

Statement  of  Facts. —  The  defendant  having  been  indicted  at  the  present 
term  for  stealing  bank-notes  out  of  a  letter  received  in  the  postoffice  at  Akron, 
pleaded  not  guilty  and  went  to  trial.  The  indictment  contained  twelve  counts, 
which  will  be  more  particularly  noticed  hereafter. 

Francis  Dod,  a  witness,  states  John  Dod  wrote  a  letter  at  his  request  to  Eliza- 
beth Dod,  directed  to  Akron,  in  which  were  inclosed  two  ten-dollar  bills;  one  on 
the  State  Bank  of  Indiana,  and  the  other  on  the  Cleveland  Bank.  He  identifies 
the  notes  presented  at  the  trial.  The  letter  not  being  received  by  Elizabeth 
Dod,  the  witness  went  to  Akron  to  inquire  after  it,  about  the  8th  May  last. 
On  inquiry  at  the  office,  the  letter  was  handed  to  him,  which  he  opened  and 
found  that  the  money  had  been  taken  oiit.  The  letter  had  been  first  charged 
with  twelve  and  a  half  cents  postage,  but  had  subsequently  been  charged 
thirty-seven  and  a  half  cents.  Witness  complained  to  Mr.  Johnson,  the  post- 
master, of  the  loss  of  the  money ;  and  while  they  were  conversing  on  the  sub- 
ject, the  defendant  happened  to  pass  by.  The  defendant  before  4,his  had  been 
a  regular  assistant  postmaster  at  Akron,  but  a  short  time  before  had  left  the 
oflBce.  He  still,  however,  at  the  request  of  the  postmaster,  gave  occasional  in- 
struction to  the  assistant  in  the  office,  who  had  little  or  no  knowledge  of  the 
business.  The  postmaster  spoke  to  the  defendant  and  inquired  whether  he  had 
any  knowledge  of  the  letter,  the  witness  at  the  same  time  handing  him  the 
letter.  The  defendant  said  that  the  boy  in  the  office  informed  him  the  letter 
had  been  opened  by  Elizabeth  Davis,  supposing  it  was  intended  for  her,  but 
finding  it  was  not,  she  returned  it,  and  the  letter  was  resealed ;  that  the  letter 
contained  two  bank-notes,  which  induced  the  defendant  to  alter  the  charge  of 
postage  to  thirty-seven  and  a  half  cents. 

The  postmaster  states  that  the  next  day,  being  in  company  with  the  defend- 
ant and  several  others,  he  charged  the  defendant  with  stealing  the  money. 
Some  one  present  observed,  how  can  this  matter  be  settled,  and  the  defendant 
observed,  bow  can  it  be,  seeing  he,  the  postmaster,  was  so  determined.  The 
postmaster  observed  that  he  had  nothing  against  the  defendant  but  this,  and 
that  he  had  no  vengeance  to  gratify;  but  that  the  transaction  should  be  prose- 
cuted and  exposed.  The  defendant  then  asked  the  postmaster  to  walk  with 
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him.  They  went  up  to  the  third  story  of  the  house  where  the  defendant 
lodged,  and  the  defendant  stepped  into  another  room  and  soon  returned  with 
one  of  the  notes,  which  the  letter  contained,  in  his  hand.  The  other  he  had 
passed  away  to  a  person  in  town.  He  confessed  that  he  took  the  money,  etc. 
And  the  defendant's  counsel  moved  the  court  to  exclude  this  testimony  from 
the  jury,  and  also  the  whole  evidence  that  has  been  heard,  being  connected 
with  it,  on  the  ground  that  the  confession  was  made  under  such  circumstances 
as  to  render  it  inadmissible.  And  19  Com.  L.  Rep.,  519,  533,  44:^;  2  Russ., 
648,  645;  2  Stark.,  27,  and  6  Ilalst.,  183,  were  read  to  sustain  the  position 
taken. 

§  898.  Rule  conceryiing  confessions  of  persons  charged  with  crime. 

Confessions,  as  has  often  been  said,  should  be  received  with  great  caution,  for 
experience  has  shown  that  they  often  mislead,  and  sometimes  convict  an  in  no 
cent  person.  Under  a  charge  of  a  highly  criminal  offense,  the  mind  must 
always  be  agitated,  and  may  be  influenced  by  hopes  or  apprehensions,  which  it 
is  difficult,  if  not  impossible,  sometimes  to  comprehend.  To  make  a  confession, 
therefore,  evidence,  it  must  be  made,  so  far  as  can  be  ascertained,  in  the  absence 
of  any  excitement  which  creates  a  hope  to  obtain  favor,  or  to  avoid  a  threat- 
ened punishment.  But  the  court  in  such  cases  must  judge  of  the  motives 
which  induce  the  confession,  from  the  confession  itself,  and  the  circumstances 
under  which  it  was  made. 

§  899.  modern  English  doctrine. 

The  modern  doctrine  on  this  subject  in  England  seems  to  have  been  carried 
great  lengths  in  favor  of  the  prisoner.  And  in  one  of  the  cases  read,  the  con- 
fession was  excluded  because  a  bystander,  unknown  to  the  prisoner,  and  who 
had  no  right  to  interfere,  observed  in  his  hearing  that  he  had  better  confess. 
This  was  going  farther  to  exclude  confessions  than  the  reason  of  the  rule 
would  seem  to  require.  And  in  some  of  the  cases  all  subsequent  confessions 
are  supposed  to  have  been  made  under  the  influence  which  at  first  operated ; 
and  on  this  ground  they  have  also  been  excluded  from  the  jury.  It  is  difiicult 
to  lay  down  any  precise  form  of  words  which,  if  addressed  to  the  prisoner, 
shall  exclude  his  confessions.  Every  case  must  be  governed  by  its  own  cir- 
cumstances. In  the  present  case,  so  far  as  the  facts  are  developed,  there  seems 
to  have  been  no  promise  held  out  to  induce  a  confession,  nor  any  threat  to 
extort  one.  On  the  contrary,  the  postmaster,  by  his  remarks,  guarded  the  de- 
fendant against  any  such  motive.  For,  while  he  informed  him  that  he  had  no 
vengeance  to  gratify,  he  declared  that  the  case  should  be  prosecuted,  and  the 
whole  matter  exposed.  There  is,  therefore,  no  ground,  under  any  of  the  cases 
cited,  to  exclude  the  confession.  But  if  a  promise  had  been  made  as  an 
inducement  to  the  confession,  the  facts  connected  with  the  confession  could 
not  be  withdrawn  from  the  jury.  And  in  this  case  the  facts  connected  with 
the  confession  of  the  defendant,  unless  explained,  go  strongly  to  fix  the  oflfense 
upon  him.  In  company  with  the  witness  he  went  to  his  lodgings,  and  there  he 
handed  to  the  witness  one  of  the  notes,  which  is  proved  to  have  been  inclosed 
in  the  letter.  Now,  unless  he  shall  show  how  he  came  by  this  note,  the  pre- 
sumption that  he  feloniously  abstracted  it  from  the  letter  is  strong.  But  the 
whole  confession  is  clearly  admissible  to  the  jury. 

In  a  subsequent  part  of  the  case,  a  witness,  being  called  by  the  defendant, 
proved  that  before  the  confession  of  the  defendant,  stated  by  the  postmaster, 
an  assurance  was  given  him  that  the  whole  matter  might,  perhaps,  be  com- 
promised if  he  would  confess,  and  that  the  prosecutor  would,  probably,  be 
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satisfied  on  the  reimbursement  of  his  expenses.  And  the  court  then  stated  to 
the  counsel  that  the  facts  which  the  first  witness  does  not  contradict  change 
tlie  aspect  of  the  evidence,  and  ren  Jcr  the  confession  inadmissible.  And  they 
remarked  that  in  their  charge  to  the  jury  they  should  exclude  as  evidence  thi 
confession.  * 

§  960.  Under  the  twenty-first  section  of  the  act  of  1825^  no  one  can  he  con- 
victed who  is  not  employed  in  the  post  office  department 

The  evidence  being  closed,  the  defendant's  counsel  prayed  the  court  to  in- 
struct the  jury  that  they  could  not  find  the  defendant  guilty,  under  the  first, 
second  and  twelfth  counts  in  the  indictment,  unless  they  are  satisfied  from  the 
evidence  that,  at  the  time  the  offense  is  alleged  to  have  boen  committed,  the 
letter  in  question  was  "intended  to  be  conveyed  by  post."  In  the  three  counts 
specified,  the  letter  is  described  as  a  "letter  intended  to  be  conveyed  by  post." 
By  the  twenty-first  section  of  the  act  to  regulate  the  postofiice,  etc.,  it  is  pro- 
vided "  that  if  any  person  employed  in  any  of  the  departments  of  the  post- 
office  establishment  shall  unlawfully  detain  or  open  any  letter,  packet  or  mail 
of  letters,  with  which  he  shall  be  intrusted,  or  which  shall  have  come  to  his 
possession,  and  which  are  intended  to  be  conveyed  by  post,  on  conviction  shall 
be  punished,"  etc.  And  if  such  letter  contain  a  bank-note  or  any  article  of 
value,  the  punishment  is  greatly  increased.  This  provision  is  only  applicable 
to  a  person  employed  in  the  postoffice  department,  as  a  carrier,  a  postmaster  or 
assistant  postmaster,  into  whose  possession  letters  intended  to  be  conveyed  by 
post  ordinarily  come.  It  does  not,  therefore,  apply  to  any  one  disconnected 
with  the  postoffice,  who  may  steal  a  letter  from  a  postoffice  or  the  mail. 

Under  the  regulations  of  the  department  it  is  made  the  duty  of  a  carrier  to 
receive  letters  between  postoffices,  and  he  is  required  to  deposit  them  to  be 
mailed  in  the  first  postoffice  on  his  route.  Should  he  purloin  a  letter  thus  re- 
ceived, instead  of  depositing  it  in  a  postoffice,  he  would  be  guilty  of  violating 
the  law.  The  letter  was  intended  to  be  conveyed  by  post,  and  it  came  into  his 
possession  in  the  line  of  his  official  duty.  So  a  letter,  intended  to  be  con- 
veyed by  post,  comes  into  tht  possession  of  a  postmaster  or  assistant  postmas- 
ter, when  deposited  in  the  postoffice,  to  be  forwarded  by  post.  And  the  section 
undoubtedly  reaches  the  case,  where  a  letter  is  purloined  by  a  person  em- 
ployed in  the  department,  either  from  the  office  to  which  it  was  directed,  or 
on  its  passage  to  such  office.  But  the  counts  must  charge  the  defendant  as 
employed  in  the  postoffice  department,  and  it  must  bo  shown  that  he  was 
thus  employed,  before  he  can  be  found  guilty  under  this  section  of  the  statute. 

§  901.  On  a  charge  for  stealing  hanhnotes  from  the  mail,  it  is  necessary  to 
show  that  they  had  some  value. 

The  court  are  also  requested  to  charge  the  jury  that  they  cannot  convict 
the  defendant  under  the  seventh,  eighth,  ninth  and  tenth  counts,  unless  they 
are  satisfied  from  the  evidence  that  the  notes  in  question  are  genuine,  and  are 
of  some  value.  The  twenty-second  section  of  the  postoffice  act,  under  which 
this  indictment  seems  principally  to  have  been  framed,  provides  that  "  if  any 
person  shall  steal  the  mail,  or  shall  steal  or  take  from  or  out  of  any  mail, 
or  from  or  out  of  any  postoffice,  any  letter  or  packet;  or  if  any  person  shall 
take  the  mail,  or  any  letter  or  packet  therefrom,  or  from  any  postoffice, 
whether  with  or  without  the  consent  of  the  person  having  custody  thereof, 
and  shall  open,  embezzle  or  destroy  any  such  mail,  letter  or  packet,  the  same 
containing  any  article  of  value,  etc.,  shall  be  punished,  on  conviction,  ^  therein 
provided." 
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In  a  late  case  in  England  it  has  been  decided  (King  v.  Ellen,  Russ.  &  Ryl., 
188)  that  the  genuineness  of  an  instrument  inclosed  in  a  letter,  under  a  pro- 
vision somewhat  similar  to  the  above,  need  not  be  proved.  The  statute  con- 
templates that  the  article  inclosed  shall  be  of  some  value;  and  on  this  ground 
the  punishment  inflicted  is  much  moi>e  severe  than  where  a  letter  is  ab- 
stracted which  contains  no  article  of  value.  This  article  would  seem,  there- 
fore, to  constitute  an  important  part  of  the  oflfense,  and  some  evidence  of  its 
value  must  therefore  be  given. 

§  902.  Proof  of  genuineness  of  hanTc-notes. 

It  is  clearly  not  necessary  to  prove  the  handwriting  of  the  presidents  and 
cashiers,  whose  signatures  appear  on  the  face  of  the  notes,  by  one  who  has  seen 
them  write.  Any  one  whose  business  or  profession  leads  him  to  an  acquaint- 
ance with  such  notes  may  prove  them  to  be  genuine.  And  the  jury,  in  the 
exercise  of  their  judgment,  may  find  them  to  be  genuine  from  an  inspection  of 
them,  and  the  acts  of  the  defendant.  The  defendant  passed  one  of  the  notes,  as 
appears  from  the  evidence,  at  its  full  nominal  value,  and  if  this  and  the  other 
evidence  in  the  case  shall  satisfy  the  jury  that  the  notes,  or  either  of  them, 
were  genuine  and  of  some  value,  they  can  act  accordingly.  A  counterfeit  note 
being  of  no  value,  or  a  note  on  a  bank  which  never  existed,  or  is  wholly  in- 
solvent, would  not  constitute  the  offense  under  the  statute.  In  these  cases  the 
notes  inclosed  in  the  letter  stolen  are  seldom  recovered,  and  the  only  evidence 
of  their  genuineness  is  that  they  appeared  to  be  so  to  the  person  who  inclosed 
them;  and  that  being  on  solvent  banks,  they  were  of  value.  This  evidence 
has  often  been  held  sufficient  to  go  to  the  jury,  and  on  which  convictions  have 
been  had. 

§  903.  It  is  not  necessary  thxit  the  letter  stolen  should  have  been  taken  out  of 
the  postoffice  building. 

The  court  are  further  requested  to  charge  the  jury  that  they  cannot  find  the 
defendant  guilty  under  the  fifth,  sixth,  seventh,  eighth  and  ninth  counts,  unless 
they  are  satisfied  from  the  evidence  that  the  letter  therein  mentioned  was 
taken  from  and  out  of  the  office  by  the  defendant:  And  an  authority  is  cited 
from  19  Com.  Law  Kep.,  533,  sustaining  the  instruction  asked.  In  this  report 
the  British  statute  is  not  recited  so  that  it  can  be  compared  with  the  act  under 
.  consideration.  The  words  of  the  act  are,  if  any  person  "  shall  steal  from,  or 
out  of,  any  postoffice."  And  the  instruction  supposes  that  the  offense  is  not 
perpetrated  under  this  section,  unless  the  letter  shall  be  taken  out  of  the  post- 
office  building.  That  if  the  letter  be  feloniously  taken  and  rifled  of  its  contents, 
by  an  individual  who  returns  it  before  he  leaves  the  postoffice  room,  the  offense 
is  not  committed.  This  would  indeed  be  a  singular  construction  of  the  statute. 
The  word  postoffice,  as  used  in  this  section,  does  not  mean  the  building  in  which 
the  postoffice  is  kept,  but  the  case  or  pigeon  holes  where  the  letters  are  de- 
posited. And  when  a  letter  is  feloniously  taken  from  the  place  where  it  is 
ordinarily  and  properly  deposited,  the  offense  is  consummated.  And  it  is  of 
no  importance  to  inquire  whether  the  offender  remained  in  the  poom  or  went 
out  of  it.'  In  the  present  case,  if  the  prisoner  opened  the  letter,  took  out  the 
money,  resealed  the  letter,  and  returned  it  to  the  place  of  deposit,  before  he 
left  the  room,  he  is  guilty  of  the  offense  under  the  statute. 

§  904.  Difference  in  the  offense  when  committed  hy  a  person  employed  in  the 
postoffice  department  and  by  one  who  is  not. 

And  the  defendant's  counsel  further  ask  the  court  to  instruct  the  jury  that 
they  cannot  find  the  prisoner  guilty  under  the  first,  second,  third,  fourth  and 
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twelfth  counts,  which  charge  the  prisoner  as  an  assistant  postmaster,  unless 
the}'  shall  be  satisfied  from  the  evidence  that  he  was,  at  the  time  the  offense  is 
alleged  to  have  been  committed,  actually  employed  under  a  valid  contract  as  an 
assistant.  Where  a  person  not  employed  in  the  postoflice  department  shall  .be 
convicted  of  stealing  a  letter  from  the  mail  or  a  postotfice,  which  contains  bank- 
notes, etc.,  he  is  punishable  by  imprisonment  not  less  than  two  nor  more  than 
ten  years.  But  if  such  person  be  employed  in  the  department,  he  is  punish- 
able by  imprisonment  not  less  than  ten  years,  nor  more  than  twenty-one  years. 
This  diflFerence  of  punishment  in  the  two  cases  shows  how  much,  in  the  opinion 
of  the  legislature,  the  offense  is  aggravated  when  committed  by  a  person 
employed  in  the  department.  The  fact,  then,  of  his  employment  must  not 
onl}'  be  stated  in  the  indictment,  but  it  must  be  distinctly  proved. 

The  employment  within  the  law  is  not  that  of  a  casual  assistant,  who  may 
occasionally  be  in  the  postoffice  and  assist  in  distributing  or  making  up  the  mail. 
But  he  must  be  a  regular  assistant  employed  by  the  postmaster,  and  whose  duty 
i^  is  to  perform  the  various  functions  which  apj)ertain  to  the  office.  The  prisoner, 
it  appears,  had  been  a  regular  assistant  in  the  postoffice  at  Akron,  but  some 
time  before  this  occurrence  he  had  left  the  office,  and  engaged  in  other  busi- 
ness. He  was  under  no  obligation  to  act  as  assistant  postmaster,  nor  did  he 
receive  a  compensation.  The  extent  of  his  engagement  was,  in  the  absence  of 
the  postmaster,  to  give  some  instructions  to  the  boy  in  the  office  respecting  his 
duties,  of  which,  being  inexperienced,  he  was  ignorant.  This,  we  think,  is  not  an 
employment  within  the  law.  We  do  not  say  that  a  regular  written  contract 
would  be  necessary,  but  we  are  of  the  opinion  that  the  person,  to  come  within 
the  law,  must  be  a  regular  assistant. 

The  jury  will  disregard  the  confessions  of  the  prisoner,  because  made  under 
circumstances  which  ought  to  exclude  them  from  consideration.  But  they  will 
give  full  weight  to  the  facts  connected  with  the  confessions.  The  notes  taken 
out  of  the  letter  were  in  possession  of  the  prisoner,  and  he  has  wholly  failed  to 
show  in  what  way  he  received  them.  Much  has  been  said,  gentlemen  of  the 
jury,  of  the  high  importance  of  this  case,  and  of  the  ruinous  consequences  of  a 
conviction.  The  case  is  important,  but  the  court  and  jury  must  be  governed 
by  the  facts  and  the  law,  and  are  not  answerable  for  the  consequences.  If 
these  shall  cover  the  defendant  with  infamy,  and  blight  his  future  prospects,  it 
is  the  result  of  his  own  acts.  His  reproaches  should  be  against  himself,  and 
not  against  the  law  or  the  administrators  of  the  law. 

(The  jury  returned  a  verdict  of  guilty,  and  on  a  subsequent  day  the  defend- 
ant was  sentenced  to  confinement  in  the  state  penitentiary  for  two  years,  at 
hard  labor.) 

UNITED  STATES  v.  PEARCE. 
(Circuit  Court  for  Michigan:  2  McLean,  14-19.     1839.) 

Opinion  by  the  Coubt. 

Statement  of  Faots. —  This  was  an  indictment  under  the  postoffice  law.  It 
contained  two  counts  as  follows:  "That  the  defendant  was  employed  in  the 
postotfice  department  of  the  United  States,  as  an  assistant  to  Lemuel  Brown, 
the  postmaster  of  the  United  States  at  the  said  township  of  Shiawassee,  and 
did  then  and  there  unlawfully  and  forcibly  detain  from  the  said  Lemuel  Brown, 
postmaster  as  aforesaid,  two  packages  of  letters  with  wiiich  he,  the  said  Josiah 
Pearce,  was  then  and  there  intrusted,  as  such  assistant  to  the  said  Lemuel 
Brown,  postmaster,  as  aforesaid,  against  the  peace,"  etc.     "And  the  jurors 
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aforesaid,  upon  their  oaths  aforesaid,  do  further  present  that  the  said  JTosiah 
Pearce,  to  wit,  on  the  25th  day  of  January,  1839,  at  the  said  township  of  Shi- 
awassee, in  the  district  aforesaid,  unlawfully,  fraudulently  and  deceitfully,  did 
ta|^e  from  the  mail  of  the  United  States  three  packages  of  letters,  against  the 
peace,"  etc. 

It  was  proved  that  Lemuel  Brown  was  postmaster,  and  being  about  to  leave 
the  neighborhood  for  some  months  he  appointed  Pearce,  the  defendant,  assist- 
ant, the  person  who  had  acled  as  assistant  in  the  office  being  unwell.  After 
an  absence  of  about  three  months  Brown  returned,  and  finding  that  the  de- 
fendant had  removed  the  offico  to  his  own  house,  and  that  there  was  complaint 
respecting  the  removal,  ho  called  on  the  defendant  at  his  house,  in  company 
with  his  former  assistant,  whose  appointment  had  not  been  revoked,  and  in- 
formed the  defendant  that  he  would  relieve  him  from  any  further  care  of  the 
office,  and  would  take  the  papers,  etc.  Certain  letters  directed  to  the  postmas- 
ter, received  in  his  absence,  and  others  received  by  the  hist  mail,  and  the  dead 
letters,  were  handed  to  him;  but  the  defendant  refused  to  deliver  the  other  let- 
ters, or  pay  over  the  money  he  had  received  for  postage,  and,  seizing  a  gun, 
threatened  to  shoot  the  postmaster  if  he  did  not  leave  the  house.  The  post- 
master retired,  and  left  the  letters  he  had  received  with  his  former  assistant, 
with  instructions  to  act  as  his  assistant.  lie  did  so,  and  handed  out  the  letters 
in  his  possession  as  they  were  called  for.  The  postmaster  boarded  at  the  house, 
with  the  assistant,  at  which  the  office  was  kept. 

In  the  course  of  two  or  three  days  after  this,  the  defendant  made  oath  be- 
fore a  justice  of  the  peace  that  certain  property  had  been  stolen  or  fraudulently 
taken  from  him,  specifying  certain  letters,  etc.,  which  were  legally  in  his  pos- 
session; on  which  a  search  warrant  was  issued,  and  the  letters  in  the  possession 
of  the  regular  assistant  taken  from  him,  and  he  was  arrested  and  taken  before 
a  justice  of  the  peace.  On  examination  the  assistant  was  released,  but  the 
letters  were  delivered  over  by  the  justice  to  the  defendant,  w^ho  continued  for 
some  days  to  open  the  mail  and  hand  out  letters,  claiming  a  right  so  to  act  by. 
virtue  of  his  appointment.  The  postmaster  then  applied  to  the  authority  of 
the  United  States,  instituted  a  prosecution  against  the  defendant,  and,  through 
the  instrumentality  of  the  marshal,  obtained  possession  of  the  postoffice,  letters 
and  papers. 

§  905.  The  provision  of  the  postoffice  law,  that  a  postmaster  shall  reside  at  the 
place  where  the  office  is  Jcept^  is  directory  to  the  postmaster-general,  and  an  office 
is  not  vacated  until  he  acts. 

The  defendant  offered  evidence  to  prove  that  the  postmaster  had  agreed  to 
resign  the  office  in  his  favor;  that  he  had  sold  him  the  case  in  which  the  let- 
ters were  deposited;  that  he  had  removed  from  Shiawassee,  and  consequently 
had,  under  the  law  and  instructions  of  the  department,  vacated  the  oBBce. 
And  in  support  of  this  last  position  the  postoffice  act  was  read,  which  provides 
that  no  person  shall  hold  the  office  of  postmaster  who  does  not  reside  at  the 
place  where  the  office  is  kept.  But  the  court  held  that  this  provision  was  di- 
rectory to^the  postmaster-general,  and,  indeed,  was  imperative  on  him;  but 
that,  until  he  acted,  the  postmaster  and  his  sureties  were  responsible  to  the  de- 
partment, and  to  individuals  who  should  be  injured  by  any  neglect  of  duty  in 
theoJBBce;  that,  if  the  postmaster  had  intended  to  remove,  about  which  fact 
there  was  contradictory  evidence,  the  weight  of  the  evidence  being  decidedly 
against  the  allegation  that  he  had  removed,  it  could  constitute  no  justification 
to  the  defendant. 
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The  evidence  being  closed,  the  district  attorney  claimed  a  conviction  of  the 
defendant  under  that  part  of  the  twenty-second  section  of  the  postuffioo  act 
of  1S25  which  provides  that,  "  if  any  person  shall  steal  tho  mail,  or  shall 
steal,  or  take  from,  or  out  of,  any  mail,  or  from,  or  out  of,  any  postoffice,  any 
letter  or  packet  therefrom,  or  from  any  postoffice,  whether  with  or  without 
the  consent  of  the  person  having  custod}'^  thereof,  and  shall  open,  embezzle 
or  destroy  any  such  mail,  letter  or  packet,  the  same  containing  any  article  of 
value,  etc,  shall,  on  conviction  thereof,  be  imprisoned  not  less  than  two  nor 
exceeding  ten  years."  And  it  is  insisted  that  a  conviction  should  be  had,  also, 
under  the  twenty-first  section,  for  the  detention  of  letters,  on  the  first  count 
in  the  indictraant. 

The  twenty-tirst  section  provides  that,  "if  any  person  employed  in  any  of 
the  departments  of  the  postoffice  establishment  shall  unlawfull}^  detain  or 
open  any  letter,  packet  or  mail  of  letters  with  which  he  shall  be  intrusted,  or 
which  shall  have  come  into  his  possession,  and  which  are  intended  to  be  con- 
veyed by  post,"  he  shall,  on  conviction  thereof,  be  punislicd,  etc.  Tiie  evidence 
does  not  show  that  the  defendant  detained  any  letters  which  came  into  his 
possession,  "and  which  were  intended  to  be  forwarded  by  mail;"  and  it  is  the 
detention  of  such  letters  that  is  punishable  under  this  clause  of  the  statute.  It 
applies  to  letters  ifi  transitu^  and  which  have  not  reached  their  place  of  desti- 
nation; letters  deposited  in  a  postoffice  to  be  forwarded,  or  handed  to  a  mail 
carrier  on  his  route,  betw^een  postolRces,  come  within  the  provision  if  fraudu- 
lently detained. 

As  there  is  no  evidence  against  the  defendant,  showing  the  detention  of  such 
letters,  he  cannot  be  convicted  on  the  first  count  in  the  indictment.  More 
difficulty  arises  in  giving  a  construction  to  the  twenty-second  section  as  apply- 
ing to  the  facts  proved.  The  language  of  the  act  is,  if  any  person  shall  steal, 
or  take  from  any  mail  or  postoffice,  a  letter,  etc.,  shall  be  punished,  etc.  Now 
to  give  a  literal  construction  to  this  language,  the  taking  from  the  mail,  or  a 
postoffice,  a  letter,  is  punishable  the  same  as  for  stealing  it.  This  could  not 
have  been  the  intention  of  the  legislature.  A  mere  taking  may  be  an  innocent 
act,  as  if  done  through  mistake,  or  without  any  criminal  intent;  and  we  find 
in  the  latter  part  of  the  same  section,  that,  if  any  person  shall  take  any  letter  or 
packet  not  containing  any  article  of  value,  out  of  a  postoffice,  a  very  different 
punishment  is  inflicted.  It  could  not  have  been  the  intention  of  the  legislature 
to  provide  different  penalties  for  the  same  act;  and,  consequently,  the  taking 
in  the  part  of  the  section  first  cited  must  either  be  limited  to  letters  containing 
some  article  of  value,  or  to  a  felonious  taking. 

§  906.  Under  the  postoffice  law  the  aunple  taking  of  a  letter  without  felonious 
intent  is  not  criminal. 

The  taking  of  a  letter  which  contains  an  article  of  value  is  limited  in  this 
section  to  a  taking  with  or  without  the  consent  of  the  person  having  the  cus- 
tody thereof,  and  where  such  letter  is  embezzled  or  destroyed.  This  provision 
does  not  embrace  the  class  of  offenses  provided  for  in  the  previous  part  of  the  , 
section,  which  is  stealing  or  taking.  The  design  of  the  taking  is  shown  by  the 
embezzlement  or  destruction  of  the  letter.  But  is  a  simple  taking,  without  a 
IlIuiuous  intent,  punishable  the  same  as  for  stealing?  TVe  think,  when  the 
statute  is  taken  together,  and  its  object  and  scope  are  considered,  that  such  a 
construction  cannot  be  sustained-  To  come  within  this  provision  of  the  statute, 
the  taking  must  not  only  be  unlawful  but  felonious;  it  must  be  a  clandestine 
taking  —  such  as  would  amount  to  larceny  of  personal  property.     This  con- 

263 


g§  907, 008.  CRIMES  AND  CRIMINAL  PROCEDURE. 

Btruction  is  not  only  justified  by  a  diflferent  punishment  being  provlJjd  in  the 
same  section,  for  taking  a  letter  from  a  postoffice,  but  by  the  first  taking  being 
placed  in  the  same  class  and  punished  as  for  the  stealing  or  the  embezzlement 
of  a  letter. 

§  907.  Proof  of  criminal  intent 

The  conduct  of  the  defendant  was  highly  reprehensible  in  refusing  to  sui 
render  the  office,  on  the  demand  of  the  postmaster;  and  still  more  so  on  his 
obtaining  possession  of  the  letters  delivered  to  the  postmaster,  under  the  forms 
of  law.  This  proceeding  was  an  aggravation  of  his  offense,  and  can  only  be 
palliated,  in  any  degree,  by  the  ignorance  of  those  who  were  engaged  in  it. 
It  was  a  prostitution  of  the  forms  of  law  to  attain  an  illegal  object.  But  unless 
the  defendant  in  taking  the  steps  he  did  take  hal  a  criminal  intent,  he  is  not 
guilty  under  the  above  section.  If  he  was  honestly  engaged  in  the  prosecution 
of  what  he  supposed  to  be  a  right,  and  his  whole  conduct  evinced  nothing 
more  than  a  disposition  to  hold  the  office  and  fairly  to  discharge  its  duties,  he 
was  hot  guilty  of  a  felonious  taking  within  the  meaning  of  the  statute.  It  is 
the  intent,  in  all  instances,  which  constitutes  the  crime,  and  which  is  ascertained 
by  the  acts  of  the  offender.  In  many  instances  the  act  itself  being  a  crime  of 
great  enormity,  the  whole  burden  of  proving  an  innocent  intent  is  devolved 
on  the  party  accused.  In  this  case  enough  appears  in  the  evidence  to  show  that 
the  defendant  did  not  intend  to  steal  the  mail,  or  any  letters  or  packets  from 
the  postoffice.     Of  this,  however,  the  jury  can  judge.     (Verdict,  not  guilty.) 

UNITED  STATES  v.  MARSELIS. 
(Circuit  Court  for  New  York:  2  Blatchford,  108-113.     1849.) 

Statement  of  Facts. —  This  was  a  special  verdict,  to  the  effect  that  the  de- 
fendant was  a  clerk  in  the  postoffice  of  New  York,  and  embezzled  two  letters 
containing  money;  that  the  letters  were  not  in  his  custody,  but  that  he  obtained 
them  by  leaving  his  regular  business  and  going  to  the  table  on  which  they  were 

lying. 

Opinion  by  Betts,  J. 

The  points  raised  on  the  special  verdict  in  this  case  are,  whether,  within  the 
meaning  of  the  twenty-second  section  of  the  act  of  1825,  the  defendant  stole 
the  mail  or  the  letters  from  or  out  of  the  postoflSce.  ^ 

§  908.  Meanifig  of  the  words  "  mail "  and  ^^j>o8toffio^  "  as  used  in  acts  of  con- 
gress. 

The  terms  inail  and  postoffice  seem,  each  of  them,  to  bear  in  the  acts  of  con- 
gress, and  in  general  acceptation,  both  a  generic  and  a  specific  sense.  Instances 
are  presented  in  sections  2,  4, 11  and  22  of  the  act  of  1825  of  the  employment 
of  the  term  mail  as  embracing  the  whole  body  of  mailable  matter  transmitted 
from  office  to  office,  and  also  the  particular  packets  addressed  from  and  received 
at  different  postoffices.  The  instructions  of  the  postmaster-general  under  the 
act  are  to  the  same  effect.  So,  also,  the  terra  postoffice  is  applied  by  section  1 
to  the  department,  which  is  not  at  all  concerned  in  receiving  and  delivering 
letters.  In  its  ordinary  use,  the  term  embraces  the  htisiiiess  of  keeping,  for- 
warding and  distributing  mailable  matter,  equally  with  the  place  wlaere  such 
business  is  conducted.  And,  manifestly,  such  place  to  constitute  a  postoffice 
need  not  be  a  building  set  apart  for  that  use,  or  any  apartment  or  room  in  a 
building;  but,  according  to  the  extent  of  business  done,  may  be  a  desk  or  a 
trunk  or  box  carried  about  a  house,  or  from  one  buildmg  to  another.     The  place 
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of  the  deposit  of  the  mailable  matter  would,  in  this  sense,  constitute  the  post- 
office^  and  anything  taken  out  of  that  place  of  reception  or  keeping  would  be 
taken  from  or  out  of  the  postolBce,  without  regard  to  the  distance  of  removal, 
or  to  circumjacent  inclosures  or  rooms. 

§  909.  What  is  a  sufficient  asportation  of  a  letter  to  constitute  the  offense  of 
stealing  from  the  mail  or  the  posUffice  under  section  22  of  tlie  act  of  March  5, 
1825. 

We  do  not  feel  called  upon  to  define  the  exact  signification  of  the  word  mail^ 
or  to  determine  whether  the  packets  taken  by  the  defendant  are  properly  de- 
scribed under  that  denomination;  for,  in  our  opinion,  judgment  must,  on  the 
other  point,  be  rendered  against  him  upon  the  special  verdict.  He  took  the 
letters  in  the  postoffice  building,  from  and  out  of  that  part  of  it  appropriated 
to  their  deposit,  with  intent  to  convert  their  contents  to  his  own  use.  This  was 
an  asportation  sufficient  to  constitute  larceny  at  common  law,  and  consummated 
the  oflfense  of  stealing^  denounced  by  the  act  of  congress.  Furtively  and  felo- 
niously removing  a  letter  from  and  out  of  the  place  where  it  is  kept  in  a  post- 
office  is  stealing  it  from  and  out  of  the  {)ostoffice,  whether  the  removal  be 
beyond  the  building  containing  the  postoffice,  or  the  abduction  be  no  more  than 
the  transfer  of  the  letter  to  the  pocket  of  the  person  taking  it. 

We  concur  in  the  conclusion  of  the  district  court  of  this  district  in  a  case 
heretofore  pending  in  that  court  against  this  same  defendant,  that  he  is  liable 
to  conviction  under  the  twenty-second  section  of  the  act,  although  he  was  em- 
ployed in  the  postoffice,  and  might,  perhaps,  be  subject  to  indictment  under  the 
twenty-first  section  of  the  act.  Judgment  of  conviction  must  be  rendered 
against  the  defendant  upon  the  special  verdict. 

UNITED  STATES  v.  PARSONS. 
(Circuit  Court  for  New  York:  2  Blatchford,  104-108.    1849. 

Statement  OF  Facts. —  A  letter  was  delivered  to  Parsons  by  a  person  with 
whom  the  mail  carrier  had  left  it.  It  was  addressed  to  "  Charles  H.  Parsons," 
and  contained  another  letter  and  $33  in  money.  It  was  not  intended  for 
defendant,  but  for  another  person  of  the  same  name.  Defendant  opened  it  and 
is  charged  with  appropriating  its  contents.  The  indictment  was  found  under 
section  22  of  the  act  of  March  3,  1825. 

Opinion  by  Betis,  J.  ♦ 

The  facts  found  by  the  special  verdict  are  within  the  letter  of  the  statute. 
The  letters  had  been  in  a  postoffice,  and  were  opened,  and  their  contents 
embezzled  by  the  defendant,  before  they  had  been  delivered  to  the  persons  to 
whom  they  were  directed.  The  special  verdict,  however,  raises  the  question 
whether  the  intent  and  proper  construction  of  the  twenty-second  section  of  the 
postoflBce  act  of  March  3,  1825,  embraces  the  case. 

§  910.  Construction  of  statutes  of  Ilarch  3,  1825,  and  of  July  2,  1836. 

The  forty-first  section  of  the  act  of  July  2,  1836  (5  U.  S.  Stat,  at  Large,  89), 
gives  to  persons  intrusted  with  the  delivery  of  letters  the  character  of  umiI 
carriers,  within  the  meaning  of  the  twenty -second  section  of  the  act  of  1:  J'i. 
Therefore,  the  letters  in  .question  in  the  present  case,  while  in  charge  of  sucli 
letter  carrier,  are  to  be  regarded  as  in  the  postoffice,  or  in  the  custody  of  a  mail 
earner.  What,  then,  is  the  true  import  and  force  of  the  phrase,  "shall  have 
been  in  a  postoffice  or  in  custody  of  a  mail  carrier,"  and  of  the  phrase,  "  before 
it  shall  have  been  delivered  to  the  person  to  whom  it  is  directed?"     Are  they 
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of  unlimited  extent,  covering  every  condition  of  a  letter  until  it  reaches  its 
rightful  destination?  To  give  the  lan.^iLige  this  construction  would  be  to  con- 
tinue letters  which  had  been  once  in  the  mail  still  under  the  power  and  control 
of  the  federal  government,  in  every  change  and  transfer  from  person  to  person 
and  place  to  place,  and  without  limitation  of  time.  Legislation  of  such  scope 
and  extent  would  clearly  not  be  in  furtherance  of  the  functions  and  duties  of 
the  postoBSce  department,  but  in  protection  of  the  private  property  of  individ- 
uals, after  it  had  become  detached  from  that  department,  and  was  wholly  out 
of  the  charge  of  its  agents.  Such  legislation  would  thus  necessarily  take  the 
quality  and  form  of  a  municipal  regulation,  governing  the  relations  and  respon- 
sibilities of  individuals  to  each  other,  in  respect  to  letters  and  their  contents 
which  had  been  in  the  postoffice,  although  not  obtained  from  the  postoffice  or 
any  of  its  agents,  or  in  the  possession  of  a  party  through  any  act  of  fraud  or 
deceit  against  the  postoffice  laws.  And  congress  would  thus  in  effect  bo 
invested  with  the  power  to  compel  every  person  into  whoso  possession  a  letter 
which  had  been  in  the  postoffice  should  come,  to  take  upon  himself  the  respon- 
sibility of  carrying  and  delivering  it  to  the  person  to  whom  it  should  bo 
directed. 

§  911.  When  the  custody  of  a  letter  hy  the  postoffice  department  has  been  vol- 
untarily terminated  hy  its  ajents^  the  rights  of  the  owner  of  the  Utter  are  7io 
longer  under  the  protection  of  the  laws  of  the  United  States;  he  must  look  to  the 
local  law. 

We  think  that  the  object  of  this  twenty-second  section  does  not  look  beyond 
a  possession  of  letters  obtained  wrongfully  from  the  postoffice  or  from  a  letter 
carrier.  Its  design  is  to  guard  the  postoffice  and  its  legitimate  agents  in  the 
execution  of  their  duties,  in  the  safe-keeping  and  delivery  of  letters.  After  the 
voluntary  termination  of  the  custody  of  a  letter  by  the  postoffice  or  its  agonts, 
the  property  in  and  right  of  possession  to  it  belong  wholly  to  its  real  proprietor, 
and  his  rights  are  under  the  guardianship  of  the  local  law,  and  not  of  that  of 
the  United  States.  The  delivery  of  the  letter  in  the  present  case  by  the  letter 
carrier  was  to  a  person  at  the  house,  as  was  supposed  by  both,  of  the  person  to 
whom  it  was  directed.  The  defendant  was  not  then  at  the  house,  and  in  no 
way  participated  in  the  delivery.  The  person  who  received  the  letter  supposed 
that  it  belonged  to  the  defendant,  and  afterwards  carried  it  and  delivered  it  to 
him  at  a  different  place,  as  being  rightfully  his.  All  action  and  authorit}''  of 
the  postoffice  department,  in  respect  to  the  letter,  terminated  with  its  delivery 
to  that  third  person;  and,  in  our  opinion,  it  was  not  intended  that  the  act  of 
congress  in  question  should  apply  any  longer  than  while  the  letter  should  bo 
within  the  power  and  control  of  that  department.  From  that  time  the  law  of 
the  state  takes  authority  over  it,  as  the  property  of  one  of  its  citizens. 

A  question  was  raised  on  the  argument  as  to  the  power  of  congress  to.  legis- 
late on  the  subject  indefinitely,  and  to  pass  laws  governing  the  conduct  of  per- 
sons in  respect  to  letters  which  have  been  mailed,  after  such  letters  have  become 
entirely  disconnected  from  the  postoffice  department.  But  the  construction  we 
have  given  to  the  act,  limiting  its  operation  to  letters  yet  remaining  under  the 
authority  of  the  department,  renders  it  unnecessary  to  consider  this  question. 

Judgment  for  defendant. 
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UNITED  STATES  v.  FOYE. 
(Circuit  CJourt  for  Massachusetts:  1  Curtis,  364-369.     1853.) 

Opinion  by  Curtis,  J. 

Statement  of  Facts. —  The  prisoner,  being  a  mail  carrier,  was  indicted  for 
stealing  a  bank-note  from  a  letter  deposited  in  the  mail  of  the  United  States, 
and  intended  to  be  conveyed  by  post.     Having  been  found  guilty  by  the  jury, 
he  has  moved  for  a  new  trial,  and  in  arrest  of  judgment. 
§  91 2.  Defendant  liable  thowjh-  not  sicorn. 

The  first  cause  assigned  for  a  new  trial  is  that  the  defendant,  not  having 
been  sworn,  was  not  liable  to  be  convicted  as  a  mail  carrier  under  the  twenty- 
first  section  of  the  act  of  March  3,  1S25  (4:  Stat,  at  Large,  102).  This  cause  is 
not  sufficient.  The  third  section  of  the  act  expressly  subjects  persons  employed 
in  the  conveyance  of  the  mails  to  all  pains,  penalties  and  forfeitures  for  violat- 
ing the  injunctions  of  this  act,  though  not  sworn.  The  twenty-first  section,  by 
inflicting  a  penalty  on  the  act  charged  in  the  indictment,must  be  considered  as 
enjoining  mail  carriers  not  to  commit  that  act;  and,  consequently,  if  they  do 
it  they  are  subject  to  the  penalty  provided  in  the  twenty-first  section. 

§  01 3,  A  prisoner  con  victed  ofstealinrj  .  m d 2?assing  a  hanh-noie  cannot  be  heard 
to  say  titat  it  was  a  counterfeit. 

The  second  ground  of  the  motion  is,  that  the  jury  were  erroneously  instructed 
concerning  certain  evidence.  The  indictment  charges  that  the  letter  contained 
*•  a  certain  bank-note  of  the  denomination  of  $5,  purporting  to  be  issued  by  the 
Casco  Bank  of  Portland,  in  the  state  of  Maine;  the  said  bank-note  being  an 
article  and  evidence  of  value,  viz.,  of  the  value  of  fS5."  Evidence  was  offered 
by  the  government  tending  to  prove  that  the  person  who  inclosed  the  note  in 
the  letter  received  the  bill  as  of  the  value  of  §5;  that  the  defendant,  after  taking 
it  from  the  letter,  paid  it  to  a  creditor  in  discharge  of  a  debt  of  $5;  and  a 
broker,  who  was  much  accustomed  to  receive  bills  purporting  to  be  issued  by 
the  Casco  Bank,  having  examined  this  bill,  testified  that  it  was  like  the  bills 
he  was  accustomed  to  receive  and  pay.  The  jury  were  instructed  that,  if  they 
believed  this  evidence,  it  was  competent  for  them  to  find  this  note  was  a  bank- 
note of  the  value  of  $5.  In  this  instruction  we  think  there  was  no  error.  The 
act  of  the  defendant  in  passing  this  note  in  payment  of  a  debt  of  $5  was  equiv- 
alent to  an  affirmance  by  him  that  it  was  what  it  purported  to  be.  It  is  a 
familiar  rule  that  the  indorser  of  negotiable  paper  is  estopped  to  deny  the 
genuineness  of  all  signatures  which  precede  his  own.  And  though  this  rule  is 
not  applicable  to  paper  passing  by  delivery  only,  and  the  defendant  was  not 
estopped,  as  against  the  United  States,  from  showing  this  was  not  a  bank-note, 
3'et  we  have  no  doubt  his  uttering  it  as  genuine  was  evidence  to  go  to  the  jury 
to  prove  it  to  be  a  bank-note  and  of  the  value  of  $5 ;  and,  if  so,  it  would  warrant, 
in  point  of  law,  in  the  absence  of  all  other  evidence,  a  finding  to  that  effect. 
§  914.  Accused  liable  for  stealing^a  decoy  letter. 

The  next  cause  assigned  is,  that  the  particular  letter  proved  did  not  support 
the  allegation  in  the  indictment,  which  charges  that  one  J.  Pike  Stickney  de- 
posited iu  the  postofficeat  Georgetown  a  letter  addressed  to  John  Blake,  Ips- 
wich, "which  was  intended  to  be  conveyed  by  post,  and  was  then  and  there 
mailed,  to  be  conveyed  in  the  mail  of  the  United  States  to  the  town  of  Ipswich 
aforesaid."  The  evidence  showed  that  Stickney  was  the  postmaster  at  George- 
town; that,  in  consequence  of  the  loss  of  money  from  the  mail  on  that  route, 
he  agreed  with  the  postmaster  at  Newburyport  to  deposit  in  the  mail  a  letter 
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containing  money,  addressed  to  John  Blake,  Ipswich;  if  the  letter  should  arrive 
safely  at  New  bury  port  it  was  not  to  be  sent  on  to  Ipswich,  but  was  to  be  re- 
turned to  Stickney.  In  pursuance  of  this  arrangement  this  letter  and  money 
were  sent,  arrived  safely  at  Newbury  port,  and  were  returned  to  Stickney,  who 
I  the  next  day,  remailed  the  same  letter,  and  the  bag  containing  it  was  com- 
mitted to  the  prisoner,  who  was  the  mail  carrier  between  Georgetown  and 
New  bury  port.  The  letter  was  mailed  precisely  like  other  letters,  that  is  to 
say,  a  bill  was  made  out  containing  the  usual  entries;  this  bill  and  the  letter 
were  inclosed  in  a  wrapper,  and  the  packet  addressed  to  Ipswich,  and  deposited 
in  the  mail- bag  with  other  packets. 

The  first  objection  is,  that  this  was  not  a  letter  intended  to  be  conveyed  by 
post,  within  the  meaning  of  the  act  and  of  the  indictment.  And  the  prisoner's 
counsel  relies  chiefly  on  the  decision  of  the  judges  on  a  question  reserved  in. 
the  case  of  The  Queen  v.  Eathbone,  1  C.  &  M.,  220.  But  we  consider  that 
case  distinguishable  from  this.  By  1  Vic,  ch.  36,  §  47,  it  is  enacted  that  "  post- 
letter  shall  mean  any  letter  or  packet  transmitted  by  the  post  .under  the  au- 
thority of  the  postmaster-general."  The  prisoner  was  indicted  for  stealing  a 
post-letter.  It  appeared  that  an  inspector  placed  the  letter  which  was  stolen 
among  some  other  letters,  which  the  prisoner,  who  was  employed  in  the  post- 
oflBce,  was  to  sort,  and  inclosed  in  it  a  sovereign  to  try  the  prisoner's  honesty, 
which  was  suspected.  This  letter  the  prisoner  stole,  and  it  was  held  not  to  ba 
a  post-letter,  within  the  meaning  of  the  act;  for  though,  in  fact,  the  letter  was 
in  the  postofRce,  it  had  not  corai  there  in  the  course  of  business,  and  so  was 
not  transmitted  by  post  undar  the  authority  of  the  postmaster-general. 

In  the  case  at  bar  the  only  material  difference  between  the  letter  stolen  and 
any  others  in  the  same  bag  was,  that  it  was  not  intended  to  be  sent  to  its  ad- 
dress, but  it  was  intended  to  be  conveyed  by  post  from  Georgetown  to  New- 
buryport,  and  was  regularly  mailed  for  that  purpose.  We  do  not  think  the 
purpose  of  the  writer,  not  to  have  the  letter  go  to  its  apparent  destination,  af- 
fects its  character,  or  prevents  it  from  being  a  letter  intended  to  be  transmitted 
by  post,  or  takes  it  out  of  the  protection  of  the  statute. 

§  915.  T/ie  description  of  the  termini  of  the  mail  route  caiinot  l)e  treated  as 
surphcsagey  but  must  be  proved  as  laid. 

But  a  far  more  difficult  question  arises  under  the  other  part  of  the  objection. 
The  indictment  alleges,  not  only  that  Ihis  letter  was  intended  to  be  conveyed 
by  post,  but  describes  where  it  was  to  be  conveyed;  it  fixes  the  termini  as 
Georgetown  and  Ipswich.  The  allegation  is,  in  substance,  that  the  letter  was 
intended  to  be  conveyed  by  post  from  Georgetown  to  Ipswich.  The  ques- 
tion is,  whether  the  words  from  Georgetown  to  Ipswich  can  be  treated  as  sur- 
plusage. It  was  necessary  to  allege  that  the  letter  was  intended  to  be  conveyed 
by  post.  The  words  from  Georgetown  to  Ipswich  are  descriptive  of  this  intent. 
They  describe  more  particularly  that  intent  which  it  was  necessary  to  allege. 
In  United  States  v.  Howard,  3  Suran.,  15  (§§  20G5-70,  infra),  Mr.  Justice  Story 
lays  down  the  following  rule,  which  we  consider  to  be  correct:  "No  allega- 
tion, whether  it  be  necessary  or  unnecessary,  v;hether  it  be  more  or  less  partic- 
ular, which  is  descriptive  of  the  identity  of  that  which  is  legally  essential  to 
the  charge  in  the  indictment,  can  ever  be  rejected  as  surplusage."  Apply  that 
rule  to  this  case.  It  is  legally  essential  to  the  charge  to  allege  some  intent  to 
have  the  letter  convey' cd  somewhere  by  post.  Suppose  the  indictment  had 
alleged  an  intent  to  have  it  conveyed  between  two  places  where  no  postolfice 
existed,  and  over  a  route  where  no  post-road  was  established   by  law.     Inas- 
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much  as  the  court  must  take  notice  of  the  laws  establishing  postolRces  and 
post-roads,  the  indictment  would  then  have  been  bad,  because  this  necessary 
allegation  would,  on  its  face,  have  been  false.  Words,  therefore,  which  de- 
scribe the  termini  and  the  route,  and  thus  show  what  in  particular  was  in- 
tended to  identify  the  intent,  and  show  it  to  be  such  an  intent  as  was  capable, 
in  point  of  law,  of  existing.  And  we  are  obliged  to  conclude  that  they  cannot 
be  treated  as  surplusage,  and  must  be  proved  substantially  as  laid.  We  are 
of  opinion,  therefore,  that  there  was  a  varianca  between  the  indictment  and 
the  proof,  and  that  for  this  cause  a  new  trial  should  be  granted. 

§  91&  Opening:  letters. —  When  a  letter  is  oace  placed  in  the  postoffice.  it  is  in  the  custody 
of  the  law,  and  no  one  except  the  writer  or  the  person  to  whom  it  is  directed,  or  some  person 
authorized  by  him,  has  the  right  while  it  is  there  to  open  it  for  the  mere  purpose  of  ascer- 
taining its  contents.  The  letters  of  prisoners  are  witliin  this  rule,  and  the  officer  in  whose 
custody  they  are  has  no  right  to  open  such  letters  without  their  consent.  United  States  v, 
Eddy,*  1  Biss.,  227.     See  §§  873-883. 

§  917.  Permission  given  to  a  sheriff  by  a  prisoner  in  his  custody  to  inspect  all  letters  written 
by  him  does  not  give  the  sheriff  authority  to  open  a  letter  of  such  prisoner  after  it  is  once 
deposited  in  the  postoffice,  though  it  was  deposited  by  another  without  the  sheriff^s  knowl- 
edge.   Ihxd, 

%  918.  Neither  postmasters  nor  postoffice  agents,  nor  officers  of  any  kind  or  grade,  have 
any  authority  to  open  letters  while  in  the  postoffice,  under  the  pretext  that  there  might  be 
something  improper,  or  even  criminal,  written  therein.    Ibid, 

g  919.  A  state  officer  having  a  prisoner  in  his  custody  may  exercise  a  certain  discretionary 
power  over  his  written  correspondence  with  others  so  long  us  that  correspondence  is  out  of 
the  jurisdiction  or  control  of  the  postoffice  department;  but  when  it  is  placed  within  the 
legal  custody  of  the  officers  or  agents  of  the  department,  and  while  it  continues  there,  the 
laws  of  the  United  States  operate  on  it,  and  not  the  laws  of  the  state.     Ibid. 

g  920.  Where  the  defendant  was  indicted  for  taking  from  the  postoffice  and  reading  a  let- 
ter directed  to  another,  the  jury  were  instructed  that  the  writer  of  the  letter  had  a  right  to 
control  the  use  of  it,  and  if  the  letter  was  written  with  a  view  that  the  defendant  should 
read  it,  as  well  as  the  person  to  whom  it  was  directed,  the  defendant  was  not  guilty ;  and 
although  the  letter  was  directed  to  another,  yet  if  the  writer,  before  writing  it,  requested  the 
defendant  or  authorized  him  to  take  the  letter  out  of  the  office  and  read  it,  the  defendant  was 
not  guilty  of  any  violation  of  the  postoffice  law  in  so  doing.  United  States  v.  Tanner,*  6 
McL.,  128. 

^  921.  Section  21  of  the  postoffice  law  of  1825,  which  makes  it  criminal  for  any  person 
employed  in  any  of  the  departments  of  the  postoffice  establishment  to  open  any  letters  '*  with 
which  he  shall  be  intrusted,  or  which  shall  have  come  into  his  possession,  and  which  are 
intended  to  be  conveyed  by  post,"  does  not  apply  to  letters  to  be  delivered  at  the  same  place 
where  they  are  lodged  in  the  pojtoffice.     Unted  States  v.  Oliver,*  4  Law  Rep    197. 

^  922.  Postmaster  opening  letter  as  agent.—  A  postmaster  was  indicted  under  section 
5467,  R.  S.,  for  embezzling  a  letter  containing  a  ten-dollar  note.  It  appeared  tliat  some  time 
after  the  alleged  act  he  gave  to  the  person  to  whom  the  letter  was  addressed  two  five-dollar 
notes.  The  defendant  alleged  that  he  was  authorized  to  open  the  letter  and  to  act  as  the  agent 
of  the  person  to  whom  it  was  addressed.  The  court  held  that  such  an  agency  is  incompatible 
with  the  duties  of  a  postmaster,  and  that  very  strict  proof  ought  to  be  required  by  the  jury 
of  such  an  agency,  expressly  granted  and  conceded  by  the  real  owner  of  the  letters.  Also, 
that,  to  constitute  an  offense  under  the  indictment,  some  evidence  is  necessary  of  the  genu- 
ineness and  value  of  the  note  charged  to  have  been  stolen  out  of  the  letter.  United  States  v. 
Bramham,*  3  Hughes,  557.     See  §  874. 

g923.  Robbing  the  mail.— Robbing  the  carrier  of  the  mail  of  the  United  States,  or  other 
pereon  intrusted  therewitli,  of  such  mail,  by  stopping  him  on  the  highway,  demanding  the 
surrender  of  such  mail,  and  at  the  same  time  showing  weapons  calculated  to  take  his  life, 
Buch  as  pistols  or  dirks,  and  obtaining  possession  of  the  mail  by  the  means  aforesaid,  against 
the  will  of  the  carrier,  is  such  a  robbing  of  the  mail,  and  such  a  putting  the  life  of  the  car- 
rier or  person  intrusted  therewith  in  jeopardy,  by  the  use  of  dangerous  weapons,  as  will 
Bring  the  offense  within  the  terms  of  the  nineteenth  section  of  the  act  of  congress  of  April 
30,  1810,  declaring  that  **if  in  effecting  such  robbery  of  the  mail  the  first  time,  the  offender 
shall  wound  the  person  having  the  custody  thereof,  or  put  his  life  in  jeopardy  by  the  use  of 
dangerous  weapons,  such  offender  or  offenders  shall  suffer  death."    United  Stalos  v.  Hure,*  2 

Wheeler,  288. 

269 


§§924-937.  CRIMES  AND  CRIMINAL  PROCEDURE. 

g  924.  Putting  the  mail  carrier  in  fear,  and  Ills  life  in  peril  or  danger,  is  putting  bis  life  iv 
jeopardy,  within  the  meaning  and  intent  of  the  act  of  congress  of  April  30,  1810,  declaring 
that  if,  in  robbing  the  mail,  "  the  offender  shall  wound  the  person  having  the  custody  thereof, 
or  put  his  life  in  jeopardy  by  the  use  of  dangerous  weapons,"  such  offender  shall  suffer  death. 
United  States  v.  Wood,*  3  Wheeler,  325. 

§  925.  On  an  indictment  for  robbing  the  mail  it  was  not  necessary  that  the  carrier  from 
whom  it  was  taken  should  have  taken  the  oath  prescribed  by  the  postoffice  law.  United  States 
V.  Wilson,*  Bald.,  78. 

§  926.  On  an  indictment  for  robbing  "  the  mail "  it  is  not  essential  that  the  whole  mail  be 
robbed,  but  it  is  sufficient  that  any  bag,  valise  or  portmanteau  containing  mail  be  taken  and 
cut  into  and  its  contents  rifled.     Ibid. 

g  927.  On  an  indictment  for  robbing  the  mail  and  putting  the  carrier's  life  "in  jeopardy  " 
it  is  sutHcient  to  prove  that  the  robbei*s  showed  the  carrier  deadly  weapons,  thereby  putting 
him  in  fear  of  his  life,  and  that  they  effected  the  robbery  by  these  means.  A  person  is  in 
jeopardy  when  placed  in  circumstances  which  would  justify  his  taking  the  life  of  his  assail- 
ant.    Jeopardy  means  danger,  peril,  reasonable  fear,  and  well-grounded  apprehension.    Ibid, 

§928.  Theft  by  carrier.— Under  the  twenty-second  section  of  the  postoffice  act  of  1825, 
declaring  it  to  be  an  offense  '*if  any  person  shall  steal  the  mail,  or  shall  steal  or  take  from  or 
out  of  any  mail,  or  from  or  out  of  any  postoffice,  any  letter  or  packet,"  etc.,  one  charged,  as 
carrier,  with  stealing  the  mail,  may  be  convicted,  and  cannot  plead  in  justification  that  he  is 
a  caiTier.     United  States  v.  Burroughs,*  3  McL.,  405. 

§  929.  A  carrier  of  the  mail  is  '*  a  person  employed  in  any  of  the  departments  of  the  gen- 
eral postoffice,"  within  the  meaning  of  section  18  of  the  act  of  April  30,  1810,  '*  regulating 
the  postoffice  establishment,"  and  inflicting  certain  penalties  for  stealing  letters  from  the 
mail.     United  States  v.  Belew,*  2  Marsh.,  280. 

§  930.  A  letter  carrier  was  charged  with  embezzling  a  letter  which  was  intended  to  be  con- 
veyed by  mail,  and  which  contained  an  article  of  value,  which  had  been  intrusted  to  the  ac- 
cused, and  had  come  into  his  possession  as  such  letter  carrier.  Held,  that  the  indictment 
charged  an  offense  under  section  5467  of  the  Revised  Statutes.  United  States  v,  Pelletreau,* 
14  Blatch.,  126. 

§  931.  Embezzlement.— An  errand  boy,  whose  duty  it  was  to  take  from  the  postoffice  all 
letters  arriving  by  mail  to  the  address  of  his  employers,  was  indicted  under  section  22  of  the 
act  of  March  3,  1825,  for  embezzling  letters  so  received,  and  for  opening  such  letters.  Held, 
that  he  was  not  liable  under  said  section.     United  States  v,  DriscoU,*  1  Low.,  303. 

g  932.  There  are  two"  offenses  defined  in  section  279  of  the  Revised  Postal  Laws  of  1872, 
each  punishable  by  imprisonment,  to  wit,  embezzling  a  letter  and  stealing  its  contents. 
United  States  v.  Taylor,*  I  Hughes,  517. 

g  933.  An  embezzlement  of  money  order  funds  by  a  postmaster  is  shown  where  the  post- 
master has  actually  applied  the  funds  to  his  own  use,  or  where  he  has  failed  to  pay  over  such 
funds  when  required,  either  by  the  law  or  regulations,  or  when  demand  is  made  by  an  officer 
authorized  for  that  purpose.  It  is  not  a  defense  that  the  funds  were  temporarily  extracted 
and  that  the  postmaster  intended  to  replace  them,  or  that,  after  proceedings  against  him,  he 
had  paid  the  money  embezzled  over  to  the  department.  United  States  v.  Gilbert,*  17  Int. 
Rev.  Rec,  54. 

§  934.  Upon  an  indictment  of  a  postmaster  for  embezzling  letters  containing  articles  of 
value,  where  none  of  the  other  postmasters  along  the  intended  route  of  the  letters,  and 
through  whose  hands  the  letters  must  have  passed  in  order  to  reach  their  destination, 
were  called  as  witnesses,  and  the  defendant  was  proved  to  be  of  good  character,  the  evidence 
of  a  witness  of  bad  repute  among  his  neighbors,  who  testified  that  he  saw  the  defendant  open 
the  letters  and  take  their  contents,  under  circumstances  very  improbable,  was  held  to  be  of 
very  little  weight.     United  States  v.  Emerson,  6  McL.,  406. 

§  935.  Section  279  of  the  act  approved  June  8,  1872, — which  act  was  a  revision, —  has  been 
transcribed  verbatim  in  the  Revised  Statutes,  section  5467,  until  the  latter  and  concluding 
part  of  the  section  is  reached;  there  the  words  "every  such  person  ahall,  on  conviction 
thereof,  for  every  such  offense,"  have  been  omitted,  and  as  the  section  now  reads  no  pen- 
alty is  prescribed  for  any  offense  under  that  section,  save  for  stealing  the  valuable  contents 
of  a  letter  by  an  employee  in  the  postal  service.  The  section  cannot  be  made  to  cover  the 
offense  of  embezzling  a  letter  with  valuable  contents.  United  States  v.  Long,*  10  Fed.  R., 
879. 

§  936.  Stealing  from  the  mail. —  The  mail  of  the  United  States  embraces  everything  which 
may  by  law  be  transported  or  conveyed  by  post,  and  every  unlawful  taking  from  the  mail  of 
anything  which  constitutes  a  part  of  it  is  a  crime.  United  States  v,  Dennis,*  1  Bond,  104. 
See  S§  873-883. 

g  937.  A  person  employed  in  the  postoffice  department  who  steals  any  article  of  value 
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from  the  mails  is  liable  under  section  12  of  the  act  of  1864,  no  matter  whether  the  article  is 
Bpecifically  enumerated  as  mailable  or  not.     United  States  v.  Kandall,*  Deady,  524. 

?^  93S.  It  is  not  an  offense  punishable  by  the  United  States  for  a  postoffice  official  to  steal 
the  contents  of  a  letter,  unless  the  letter  came  into  tlie  hands  of  the  postoffice  department  for 
transportation  and  delivery.     United  States  v.  Winter,*  13  Blatch.,  o3). 

§  939.  On  an  indictment  for  stealing  a  letter  it  is  no  objection  that  the  letter  is  a  decoy  sent 
on  purpose  to  entrap  the  defendant.     United  States  v.  Cottingham,*  2  Blatch.,  470. 

§  940.  Under  section  5467  of  the  Revised  Statutes,  which  declares  it  to  be  an  offense  for  any 
person  employed  in  any  department  of  the  postal  service  to  steal  or  take  any  article  of  value 
enumerated  in  the  st^itute  from  any  letter  intended  to  be  conveyed  by  m.iil,  which  couijs  into 
his  possession  **  either  in  the  regular  course  of  his  official  duties  or  in  any  other  manner  what- 
ever." a  local  mail  agent  at  a  railway  station,  also  in  the  employment  of  the  railroad  as  tele- 
graph operator,  who  has  taken  the  usual  oath  of  office  for  the  faithful  performance  of  his 
duties,  but  receiving  no  compensation  from  the  government,  and  whose  duty  it  is  to  receive 
the  mail-bags  from  the  trains,  and  deliver  them  to  the  trains,  is  punishable  for  stealing  an 
article  of  value  from  a  letter  delivered  to  him  to  be  delivered  to  the  mail  agent  on  the  train  to 
be  mailed.    United  States  v.  Hamilton,*  9  Fed.  R.,  442. 

g  941.  Under  section  21  of  the  act  of  March  3,  1825,  declaring  that  "  if  any  person  em- 
ployed in  any  department  of  the  postoffico  establishment  shall  secrete,  embezzle  or  destroy 
any  letter,  mail  or  bag  of  letters  with  which  he  shall  be  intrusted,  or  which  shall  have  come 
into  his  possession,  and  are  intended  to  be  conveyed  by  post,  containing  any  bank-note,"  etc., 
an  indictment  which  alleges  that  the  letter  containing  the  bank-note  was  put  intathe  post- 
office  to  be  conveyed  by  post,  and  came  into  the  custody  and  posses.sion  of  the  defendant  as 
driver  of  the  mail  stage,  is  sufficient.  It  need  not  be  alleged  or  proved  that  the  letter  was 
mailed.    United  States  v.  Martin,*  2  McL.,  256. 

§  942.  Where  a  portion  of  certain  bank-notes  belonged  to  S.  and  B.,  and  the  residue  to  C.  and 
K. ;  and  the  latter  persons  deposited  their  notes  with  the  former  persons  to  be  forwarded  to 
the  bank  to  procure  exchanges ;  and  all  the  not^s  were  inclosed  in  a  letter  by  S.  and  K.,  which 
was  signed  by  them ;  and  all  the  notes  were  stolen  from  the  mail,  the  property  in  the  notes 
was  correctly  laid  in  the  indictment  as  that  of  S.  and  K.  United  States  v.  Burroughs,* 
8  McL..  405. 

§  043.  Upon  the  trial  of  an  indictment  for  stealing  a  letter  from  the  mail,  which  letter  con- 
tained a  draft,  where  there  is  no  evidence  implicating  the  defendant  with  tlie  violation  of 
the  mail  shown  to  have  taken  place,  except  evidence  of  the  possession  by  the  defendant  of  the 
draft,  it  will  be  for  the  jury  to  determine,  first,  wliether  the  evidence  sufficiently  proves  the 
fact  of  the  possession  of  the  draft  by  the  defendant;  and  secondly,  whether,  if  in  his  posses- 
sion, he  abstracted  it  from  the  mail.  If  he  came  feloniously  into  possession  of  the  draft  by 
aDy  other  means  than  by  stealing  it  from  the  mail,  the  circuit  court  has  no  jurisdiction. 
United  States  v.  Crow,*  1  Bond,  51. 

§  944.  Evidence  of  the  previous  good  character  of  a  person  indicted  for  stealing  a  letter  from 
the  mail,  and  proof  that,  on  hearing  of  the  charges  against  him,  he  came  from  a  distance  to 
his  home  and  courted  a  full  investigation  of  the  charges,  is  entitled  to  weight,  unless  the 
evidence  of  guilt  is  clear  beyond  a  reasonable  doubt.     Ibid. 

§  915.  A  postmaster  was  indicted  for  stealing  a  letter  from  the  mail  containing  money. 
The  good  character  of  the  defendant  was  proved,  and  all  the  ptMsons  through  whose  hands 
the  letter  would  pass  in  reaching  its  destination  were  not  examined  as  witnesses.  The  court 
charged  the  jury  that  the  defendant's  character  should  have  weight  in  their  deliberations, 
and  that  unless  they  were  satisfied  beyond  a  reasonable  doubt  of  the  defendant's  guilt  they 
ought  to  acquit.     United  States  v.  Whitaker,*  6  McL.,  342. 

§  946.  Where  the  defendant  was  charged  with  receiving  an  article  which  had  been  stolen 
from  the  mail  in  the  state  and  district  of  Illinois,  knowing  the  same  to  have  been  so  stolen, 
and  it  was  proved  that  the  letter  containing  the  article  was  mailed  at  Fairfield  and  directed  to 
a  person  at  Shawneetown,  the  circuit  court  for  the  district  of  Illinois  charged  the  jury  that, 
if  they  were  able  to  say  from  this  proof  that  this  mail  route  was  in  the  state  of  Illinois,  it 
was  sufficient  proof  of  the  place  of  the  commission  of  the  crime  to  sustain  the  charge. 
United  States  v.  Keene,*  5  McL.,  509. 

§  947.  In  order  to  convict  a  person  on  a  charge  of  buying  or  receiving  a  land  warrant, 
knowing  that  it  had  been  stolen  from  the  mail,  contrary  to  the  forty-fifth  section  of  the  post- 
ofice  act  of  1823,  punishing  any  person  who  shall  *'  buy,  receive  or  conceal,  or  aid  in  buying 
or  in  concealing,  any  article  mentioned  in  the  twenty -first  section  of  this  act,  knowing  the 
same  to  have  been  stolen  or  embezzled  from  the  mail  of  the  United  States,  or  out  of  any 
postoffice,"  it  must  be  proved  that  the  land  warrant  was  stolen  from  the  mail  by  the  person 
by  whom  it  was  alleged  to  have  been  stolen,  and  that  the  defendant  received  it  knowing  it  to 
have  been  so  stolen.    Ibid, 
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§  948.  Treasury  notes  issued  by  authority  of  the  act  of  congress  passed  October  12,  1^7, 
are  promissory  notes  within  the  meaning  of  the  act  of  congress,  approved  March  3,  1825, 
punishing  the  buying,  receiving  or  concealing  of  certain  articles,  knowing  them  to  have  been 
stolen  from  the  mail.     United  States  v.  Handyman,*  13  Pet.,  176. 

§  949,  Obstructing  the  mail,—  Where  the  agent  of  the  legal  owner  of  lands,  who  had  been 
placed  in  actual  jjossossion  thereof  under  the  order  of  a  competent  judicial  tribunal,  executed 
by  the  proper  officer,  placed  obstructions  on  the  track  of  a  railroad  running  through  the 
land,  and  refused  to  remove  the  obstructions  or  allow  the  train  to  proceed  when  told  that  it 
carried  the  United  States  mail,  he  >Vas  held  by  the  commissioner  on  the  preliminary  hearing; 
on  his  recognizance  to  answer.     United  States  v,  De  Mott,*  3  Fed.  R.,  478.     See  §§  871.  873. 

§  960.  Driving  a  carriage  through  a  crowded  and  |)opulous  street  at  such  a  rate  or  in  such 
a  manner  as  to  endanger  the  safety  of  the  inhabitants,  is  an  indictable  offense  at  common 
law.  And  if  a  mail  carrier  so  drives  his  carriage,  a  constable  may  stop  him,  without  a  war- 
rant, in  order  to  prevent  a  breach  of  the  peace,  without  rendering  himself  liable  for  obstruct- 
ing the  passage  of  the  mail.     United  States  r.  Hart,*  Pet.  C.  C,  390. 

§  951.  Under  the  act  of  congress  of  1825,  punishing  "  any  person  who  shall  knowingly  and 
wilfully  obstruct  or  retard  the  passage  of  the  mail,  or  of  any  driver  or  carrier,"  a  constable 
is  liable  for  arresting  a  carrier  while  engaged  in  carrying  the  mail,  upon  a  warrant,  in  an 
action  of  trespass,  issued  by  a  justice  of  the  peace.  The  mere  service  of  the  warrant  is  not 
punishable,  but  any  detention  of  the  carrier  is  within  the  act.  United  States  v.  Harvey,* 
8  Law  Rep.,  77. 

§  952.  Municipal  corporations  have  the  right  to  make  ordinances  regulating  the  speed 
of  railroad  cars  and  trains  within  the  corporate  limits,  as  well  of  those  carrying  the  mail 
of  the  United  States  as  of  those  which  do  not.  The  fact  of  conveying  the  mail  does  not  ex- 
empt the  officers  of  the  railroad  company  from  fine  for  breach  of  such  regulations.  And 
this,  notwithstanding  the  act  of  congress  punishing  any  person  who  "shall  knowingly  and 
wilfully  obstruct  or  retard  the  passage  of  the  mail,  or  of  any  driver  or  carrier,  or  of  any 
horse  or  carriage  conveying  the  same."    Obstruction  of  Mail,*  5  Op.  Att'y  Gren'l,  554. 

§  958«  An  indictment  for  obstructing  and  retarding  a  horse  and  vehicle  while  parrying  the 
mail  is  not  sustained  by  proof  of  preventing  a  horse  from  being  taken  out  of  the  stable  to  be 
used  for  the  purpose  of  carrying  the  mail.     United  States  '0,  McCracken,*  3  Hughes,  544 

§954.  False  retnrn  bj  postmaster.— The  act  of  June  30,  1879,  declares  "that  a  post- 
master making  a  false  return  shall  be  deemed  guilty  of  a  misdemeanor,"  etc.  Held,  that  a 
person  aiding  a  postmaster  to  make  a  false  return  is  liable  to  the  punishment  provided  by  the 
statute.     United  States  v.  Snyder,*  3  McC,  377;  S.  C,  8  Fed.  R.,  805. 

§  955.  Franking  printed  matter  sealed  in  envelopes  for  another  is  not  an  offense  under  the 
law  punishing  the  franking  of  letters  for  another.    De  wee's  Case,*  Chase's  Dec.,  581. 

2.  Ifon-mailahle  Matter, 

SlTMMART  —  Letters  and  circulars  concerning  lotteries;  evidence,  %i  956,  957 ;  laws  apply  to 
sealed  letters,  and  are  valid,  §  958. — Scheme  for  circulating  counterfeit  money,  g  959; 
gist  of  the  offense  under  section  6480;  evidence,  §  960.—  Giving  information  as  to  things 
calculated  to  produce  abortion  or  prevent  conception,  gg  961-985, 970,  973;  immaterial  that 
the  articles  would  not  produce  the  effect  intended,  §§964,  ^:)o.— Immaterial  thai  articles 
could  not  he  obtained  at  place  designated,  g  ^^,— Meaning  of  toord  indecent,  §  967. — Law 
does  not  apply  to  pHvate  sealed  letters,  §§  968,  969.—  Sending  articles  in  answer  to  a  decoy 
letter,  §^  970,  973.— Pow;er«  of  congress^  §§971,  972.—  Causing  articles  to  be  mailed  by  an- 
other, %  974. 

§  956.  Under  section  8894,  Revised  Statutes,  punishing  any  person  who  shall  deposit  or 
send  by  mail  any  "letter  or  circular  concerning  lotteries,"  etc.,  it  is  not  necessary  for  the 
government  to  prove  that  the  lottery  was  one  established  by  law,  having  a  legal  existence, 
and  that  the  parties  issuing  the  tickets,  etc.,  were  a  corporation,  as  they  purported  to  be, 
and  had  or  carried  on  a  real  lottery.     United  States  v.  Noelke,  §g  975-987. 

§  957.  In  a  prosecution  for  sending  circulars  relating  to  a  lottery  through  the  mail,  based 
on  section  3b94,  Revised  Statutes,  the  occupation  of  the  defendant,  as  dealer  in  lottery  tickets, 
and  other  extrinsic  circumstances,  are  proper  to  be  considered  by  the  jury,  on  the  question 
whether  the  circular  related  to  a  lottery.  On  this  question  they  may  also  consider  the  fact 
that  an  act  creating  the  lottery  was  on  the  statute  book  of  a  state.     Ibid, 

§  958.  The  laws  of  the  United  States  prohibiting  the  depositing  in  the  mail  of  letters  or 
circulars  concerning  lotteries  apply  to  sealed  letters,  and  are  constitutional  and  valid.  In  re 
'    kson,  §§  988-990.    See  §  1018. 
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^  Oo*>.  Evidence  proving  that  the  defendant  devis?{!  a  scheme  for  putting  counterfeit  money 
into  circulation  bv  sending  through  the  mail  to  a  certain  person  a  letter  calculated  to  induce 
that  person  to  purchase  counterfeit  money  at  a  low  price,  for  the  purpose  of  putting  it  oft  as 
good,  is  siifficient  to  sustain  an  indictment  under  section  5480  of  the  Revised  Statutes, 
although  there  is  no  evidence  to  show  an  intention  to  defraud  any  particular  pei*son.  United 
States  V.  Jones,  g§  991-905. 

g  960.  The  gist  of  the  offense  created  by  section  5480  of  the  Revised  Statutes  consists  in  the 
abuse  of  the  mail.  The  corpn^i  delicti  is  the  mailins;  of  the  letter  in  execution  of  the  unlaw- 
ful scheme.  There  being  direct  proof  of  the  mailing  of  the  letter  by  some  one,  and  the 
letter  itself  showing  its  unlawful  character,  it  is  competent  to  prove  that  the  defendant  was 
the  sender  by  his  own  admission.     Ibid, 

g  961.  Under  section  8893  of  the  Revised  Statutes,  a  publisher  of  a  newspaper  may  be  pun- 
ished for  knowingly  mailing  a  newspaper  containing  an  advertisement  from  which  no  one 
could  fail  to  understand  that  it  was  intended  to  give  information  where,  how,  and  by  whom 
articles  and  things  designed  for  the  procuring  of  abortion  and  prevention  of  conception  could 
be  obtained  and  made.  It  is  sufficient  if  the  advertisement  gives  the  forbidden  information 
indirectly.     United  States  i\  Kelly,  g)5  994,  995.     See  §  1018. 

g  962.  It  is  not  necessary  that  any  particular  article  or  its  specific  properties  should  be 
indicated  in  the  advertisement.     Ibid. 

%  983.  Section  8893,  Revised  Statutes,  makes  it  an  offense  to  mail  a  notice  showing  where, 
or  how,  or  of  whom,  or  by  what  means  certain  articles  (to  prevent  conception  or  procure 
abortion)  can  be  obtained  or  m<ide.  Where  the  indict  ment  alleges  in  the  conjunctive  *'  where 
they  may  be  had  and  made,"  the  proof  of  either  is  an  offense,  and  the  indictment  is  not  bad 
for  the  conjunctive  allegation.     Ibid, 

§  964.  Under  the  act  of  July  12,  1876,  prohibiting  the  sending  through  the  mails  any- 
thing designed  or  intended  to  prevent  conception  or  procure  abortion,  the  fact  that  the  arti- 
cles fi.?nt  in  answer  to  letters  asking  for  something  which  might  have  that  effect  would  not 
have  that  effect  is  not  material,  the  articles  being  SL^nt  with  the  statement  that  they  were 
just  what  the  writer  wanted.     Bates  v.  United  States,  i:^,^  101 0-U. 

§  965.  It  is  no  defense  to  an  indictment  for  depositing  in  the  miil  an  article  designed  or 
intended  to  prevent  conception,  etc.,  to  show  that  in  fact  the  powder  was  harmless.  The 
words  **  designed  or  intended  for  the  prevention  of  conception,  etc.,  used  in  the  statute  are 
simply  descriptive  of  the  article  made  contraband  and  do  not  relate  to- the  knowledge  or 
intent  of  the  sender.     United  States  r.  Bott,  g.^  996,  997. 

^  966.  On  an  indictment  for  depositing  in  the  mail  an  advertisement  or  notice,  giving  in- 
formation where  and  of  whom  certain  articles  made  contraband  by  statute  could  be  ob- 
tained, it  is  immaterial  whether  or  not  such  articles  could  have  been  obtained  at  the  place 
desi^mated      Ibid. 

§  967.  The  word  "indecent,"  as  used  in  the  statute  forbidding  the  mailing  of  any  written 
or  printed  communications  containing  lewd,  lascivious,  obscene  or  indecent  matter  or  epi- 
thets, means  immodest  or  impure;  and  language,  though  coarse  and  even  profane,  is  not 
within  the  inhibition  of  the  act.  So  the  epithet,  *•  d — n  scoundrel  and  rascal,"  is  not  inde- 
cent, within  the  meaning  of  the  act.     United  States  v.  Smith,. §  998.     S.»e  i^  lOJl. 

i^OGS.  Section  :3892,  Revised  Statutes,  as  amended  by  the  act  of  July  13,  1876,  declaring 
that  "every  obscene,  lewd  or  lascivious  book,  pamphlet,  picture,  paper,  writing,  print,  and 
every  letter  upon  the  envelope  of  which,  and  every  postal  card  upon  which  indecent,  lewd, 
obscene  .  .  .  terms  or  language  may  be  written  or  printed,  are  hereby  declared  to  be  non- 
mailable matter,"  and  punishing  the  mailing  of  such  matter,  does  not  include  a  private  sealed 
letter,  outwardly  unobjectionable,  addressed  to  a  certain  person,  although  it  contains  ob- 
scene and  indecent  matter.     United  States  v,  Williams,  gg  999-1003. 

§  060.  The  statute  forbidding  the  deposit  in  the  mails  of  any  *'  obscene,  etc.,  pnper,  writ- 
ing, print,  or  other  publication  of  an  indecent  character,"  does  not  include  a  seah^d  letter 
though  obscene  and  indecent.  It  is  not  a  publication  within  the  meaning  of  the  statute,  if 
s^nilpd.  Though  it  seems  that  such  matter  on  the  outside  of  an  envelope  would  be  within  the 
law.    United  States  v,  Loftis,  ^g  1008,  1004. 

§  970.  The  act  of  congress  of  July  12,  1876  (19  Stat,  at  Large,  90),  which  punishes  any  ono 
who  shall  knowingly  deposit  in  the  mails  any  letter  giving  information  where  any  jirticle  de- 
signed to  prevent  conception  can  be  procured,  does  not  anply  to  a  case  where  a  person,  in 
answer  to  a  decoy  letter  written  by  a  detective  in  the  name  of  a  fictitious  person,  mails  an 
answer  which,  of  itself,  conveys  no  information  as  to  where  such  article  can  be  obtained. 
United  States  v,  Whittier,  §g  1005-1009.     See  §  1016. 

§971.  Congress  has  plenary  power  over  the  mails  and  postal  service  of  the  United  States; 
and  while  it  has  no  power  to  conserve  public  morals  or  to  prevent  the  use  of  ineans  to  pre- 
vent conception  or  procure  abortion,  yet  it  has  the  right  to  declare  such  articles  or  anything 
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relating  thereto  to  be  unmailable,  and  to  punish  any  one  depositing  such  unmailable  matter 
in  the  mails.     Ibid.    Sec  g  1015. 

8  072.  In  construing  the  statute  forbitldiog  the  sending  through  the  mails  of  anything  to 
prevent  conception  or  to  procure  abortion,  or  anything  relating  thereto,  reg.urd  must  be  had 
to  the  limitations  of  the  powera  of  con;^r<»ss.  and  the  purpose  of  congress  to  prevent  the 
mails  from  being  used  to  transix)i-t  ma'ter  corrupting  to  public  morals.     Ibid. 

§  973.  To  an  indictment  under  the  act  of  July  12,  1876,  punishing  any  person  who  shall  de- 
posit or  cause  to  be  deposited  for  mailing  or  delivei-y  anything  declared  to  be  non-mailal>le, 
it  is  no  objection  that  a  detective  of  th^  postoflTice  department  sent  letters  to  the  defendant 
requesting  him  to  send  the  coTnmunij:ati.>ns  under  fl  -titious  names,  and  they  were  sent  to  the 
detective  and  received  by  him  under  those  names.  They  were  communications  sent  to  a  real 
person  under  a  fictitious  name.     Bates  v.  Un  ted  States,  g§  1010-14. 

§  974.  The  act  of  July  12,  1870,  declaring  that  any  person  who  shall  knowingly  deposit  or 
cause  to  be  deposited,  for  mailing  or  deliver}',  anything  declared  to  be  non-mailable  matter, 
is  deemed  to  be  guilty  of  a  misdemeanor,  applies  as  well  to  one  causing  such  matter  to  be 
mailed  by  another  person  as  to  one  mailing  it  himself.    Ibid. 

[Notes.— See  §§  1010-1021.] 


UNITED  STATES  v.  NOELKB. 
(Circuit  Court  for  New  York:  17  Blatchford,  554-672 ;  1  Federal  Reporter.  426-444.     18S0.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  The  defendant  was  indicted  under  section  3S9i  of 
the  Revised  Statutes,  which  provides  as  follows:  **No  letter  or  circular  con- 
cerning lotteries,  so  called  gift  concerts,  or  other  similar  enterprises,  offering 
prizes,  or  concerning  schemes  devised  and  intended  to  deceive  and  defraud  th  » 
public  for  the  purpose  of  obtaining  money  under  false  pretenses,  shall  be  car 
ried  in  the  mail.  Any  person  who  shall  knowingly  deposit  or  send  anything 
to  be  conveyed  by  mail,  in  violation  of  this  section,  shall  be  punishable  by  a 
fine  of  not  more  than  $500,  nor  less  than  $100,  with  costs  of  prosecution." 
The  indictment  contained  two  counts.  The  first  count  charged  that  the  de- 
fendant did  "  unlawfully  and  knowingly  deposit  in  the  mail  of  the  United  States, 
and  send  to  be  conveyed  by  the  said  mail,  a  certain  letter  and  circular  concern- 
ing a  lottery,  which  said  letter  and  circular  was  then  and  there  of  the  tenor 
and  in  the  words  and  figures  following,  that  is  to  say : 

"'New  York,  Nov.  7,  1879. 
"  'Chas.  D.  J.  Noelke,  Banker  and  Broker, 

"  '238  Grand  Street,  bet.  Christie  and  Bowery. 
"'2?(?(zr  Sir: — Tours  of  5th  inst.,  inclosing  $2,  received.     Inclosed  please 
find  2  i  La.  tickets,  as  pr.  your  order. 

a  i  Yery  respectfully, 

"  '  ClIAS.    D.  J.    NOELKE. 

"  *  All  prizes  payable  in  full  on  presentation  of  ticket. 
"  'Official  copy  of  drawings  mailed  as  soon  as  received.' 
which  said  letter  and  circular  was  then  and  there  inclosed  in  an  envelope  and 
addressed  as  follows,  that  is  to  say : 
"*M.  Many, 

"*c.  o.  P.  Howell,  Esq., 

"  *  Trenton,  New  Jersey, 

'** Mercer  Co.'" 
The  second  count  charged  that  the  defendant  "  did  unlawfully  and  knowino^lv 
deposit  in  the  mail  of  the  United  States,  and  send  to  bo  conveyed  by  the  said 
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!  mail,  a  certain  circular  concerning  a  lottery,  which  said  circular  was  then  and 

,  there  inclosed  in  an  envelope,  which  said  envelope  was  addressed  as  follows: 

'^ '  M.  Many, 

"  '  c.  o.  P.  Howell,  Esq., 

"  *  Trenton,  New  Jersey, 

"'Mercer  Co.' 
and  which  said  circular  purported  to  be  an  announcement  of  the  one  hundred 
and  fourteenth  grand  monthly  distribution  of  the  Louisiana  State  Lottery,  to 
take  place  at  New  Orleans,  Tuesday,  November  11,  1879,  describing  the  list  of 
prizes,  the  plan  of  the  lottery,  a  list  of  capital  prizes,  and  a  statement  of  their 
authority  for  and  method  of  doing  business."  The  defendant  pleaded  "  not 
guilty,"  and,  after  a  trial  before  Benedict,  J.,  and  a  verdict  of  "  guilty  "  on  botli 
counts,  he  now  moves  in  arrest  of  judgment,  and  for  a  new  trial,  upon  exce|> 
tions. 

§  976.  Under  the  statute  forbidding  the  mailing  of  lottery  paperSy  the  same 
instrument  may  he  both  a  letter  and  a  circular. 

The  first  objection  taken  to  the  tirst  count  is,  that  the  writing  set  out  in  that 
count  is  improperly^ described  as  a  "letter  and  circular."  It  is  insisted  that  the 
statute,  in  proscribing  a  letter  or  circular,  recognizes  the  distinction  between 
the  two  things;  that  by  a  circular  is  intended  a  written  or  printed  communi- 
cation, general,  and  not  personal,  in  its  character,  and  that  by  a  letter  is  in- 
tended a  communication  personal  and  individual  in  character,  and  not  general; 
that,  if  the  paper  set  forth  is  a  letter,  then  it  is  not,  and  cannot  be,  a  circular, 
within  the  meaning  of  the  statute,  and,  if  it  is  a  circular,  then  it  cannot  be  a 
letter.  We  think,  however,  that  the  same  paper  may  be  both  a  letter  and  a 
circular.  No  doubt  there  may  be  many  circulars  that  are  not  letters,  but 
a  circular  which  is  in  the  form  of  a  letter  may  be  well  described  as  a  letter  and 
a  circular,  and  there  is  no  reason  for  excluding  such  a  circular  from  the  opera- 
tion of  the  statute.  There  is  nothing  on  the  face  of  the  paper  set  forth  in  the 
first  count  indicating  that  it  was  not  a  circular,  that  is,  a  paper  intended  to  be 
issued  to  a  great  number  of  persons,  or  for  general  circulation;  yet  it  undoubt- 
edly is  a  letter  in  form.  This  mode  of  describing  it  may,  perhaps,  have  im- 
posed on  the  government  the  necessity  of  proving  that  tlie  paper  was  both  a 
letter  and  a  circular;  although,  where  an  instrument  is  set  out  in  full,  the  de- 
scription has  been  held  to  be  surplusage.  Regina  v.  Williams,  2  Den.  C.  C., 
61;  United  States  v.  Trout,  4  Biss.,  105  (§§  2:340-43,  infra)\  United  States  v. 
Bennett,  16  Blatch.,  838  (§§  2480-89,  infra).  But,  whether  these  cases  ap[)ly 
to  the  present  case  or  not,  we  think  the  count  is  not  for  this  reason  bad. 

§  976«  the  indictment  need  not  charge  that  it  teas  concerning  a  lottery 

"  offering  prizes^ 

(2)  It  is  also  objected  to  the  first  count  that  it  omits  to  charge  that  the  paper 
vras  one  "concerning  a  lottery  offering  prizes."  This  objection  is  based  on  an 
erroneous  reading  of  the  statute.  The  things  proscribed  are  (l)  'Mottarics;" 
(2)  "so-called  gift  concerts ; "  (3)  "similar  enterprises  offering  prizes;"  and 
(i)  "schemes  devised  and  intended  to  deceive  and  defraud  the  public  for  the 
purpose  of  obtaining  money  under  false  pretenses."  The  words  "offering 
prizes"  qualify  and  limit  the  words  "similar  enterprises."  They  indicate  the 
nature  of  the  similarity  to  "lotteries"  and  "so-called  gift  concerts,"  which 
must  characterize  other  "enterprises"  than  "lotteries"  and  "gift  concerts,"  to 
bring  them,  also,  within  the  embrace  of  the  statute.  The  words  are  wholly 
unnecessary,  and  would  be  tautological,  as  descriptive  of  "lotteries"  and  "gift 
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concerts,"  for  the  offering  of  prizes  is  well  understood  to  be  an  essential  pirt 
of  a  "  lottery  "  or  a  "gift  concert."  This,  we  think,  is  the  obvious  construction 
and  meaning  of  the  statute. 

§  1)77.  Omissions  that  are  matters  of  form  and  cured  hy  verdict 
(3)  It  is  also  objected  lo  the  first  count  that  it  omits  averments  necessary 
to  show  the  illegal  quality  of  the  writing  set  forth;  that,  as  set  out,  the  paper 
does  not,  on  its  face,  and  without  e.xplanation,  concorn  a  lottery;  that  the  ex- 
pression "La.  tickets"  is  unintelligible  until  more  than  intrinsically  appears  is 
supplied  by  innuendo;  and  that  there  is  no  allegation  of  the  existence  of  a 
lottery  of  and  concerning  which  tiie  paper  was  written. 

It  is,  undoubtedly,  an  established  rule  of  criminal  pleading  that,  in  setting 
out  a  writing  as  an  alleged  violation  of  a  statute,  where  words  constitute  the 
rjist  of  the  offense,  if  the  paper  itself,  in  it?  own  terms,  does  not  purport  to  bo 
the  thing  prohibited,  the  indictment  should,  by  further  averment  or  innuendo, 
set  forth  that  essential  fact.  The  word  "lottery"  is  not  used  in  the  paper  set 
out  in  the  first  count.  The  expressions  "Lti.  pckets,"  "all  prizes,"  and  "offi- 
cial copy  of  drawings,"  do  not,  perhaps,  necessarily  refer  to  a  lottery,  although 
it  is  difficult  to  imagine  any  other  subject  to  which  they  could  be  reasonably 
attributed;  but  the  paper  is  averred  to  be  "a  certain  letter  and  circular  con- 
cerning a  lottery,"  and  although  this  is  an  inartificial  and  informal  mode  of 
averring  that  the  words  "tickets,"  "prizes"  and  "drawings,"  used  in  the  paper, 
were  used  in  reference  to  tickets,  prizes  and  drawings  of  and  in  a  lotterj^  we 
think  that  the  defect  is  not  available  to  the  defendant  after  verdict.  By  sec- 
tion 1025  of  the  Revised  Statutes  it  is  provided:  "No  indictment  found  and 
presented  by  a  grand  jury,  in  any  district  or  circuit  or  other  court  of  the 
United  States,  shall  be  deemed  insufficient,  nor  shall  the  trial,  judgment  or' 
other  proceeding  thereon  be  affected,  by  reason  of  any  defect  or  imperfection 
in  matter  of  form  onl}^  which  shall  not  tend  to  the  prejudice  of  the  defendant." 
This  statute  was  passed  July  1,  1ST2,  being  the  eighth  section  of  "An  act  to 
further  the  administration  of  justice"  (17  U.  S.  Stat,  at  Large,  198),  and,  while 
its  operation  is  necessarily  limited  by  that  provision  of  the  constitution  (Amdt. 
6)  which  secures  to  every  person  accused  the  right  "  to  be  informed  of  the  cau-e 
and  nature  of  the  accusation,"  which  has  been  held  to  maun  that  the  offense 
must  be  set  out  "with  clearness  and  all  necessary  certainty,  to  apprise  tiie 
accused  of  the  crime  with  which  he  stands  charged  "  (United  States  v,  Gruik- 
shank,  92  U.  S.,  658;  Const.,  §§  898-911),  yet  we  think  that  the  informality  of 
the  averment  that  the  expressions  used  in  the  paper  set  forth  were  used  con- 
cerning a  lottery  was  one  which  it  was  competent  for  congress  to  allow  tije 
accused  to  waive  by  going  to  trial  on  the  indictment,  and  that  this  kind  of  im- 
perfect and  informal  averment  of  a  fact  essential  to  make  the  offense  complete 
was  one  of  those  "matters  of  form"  designed  by  the  statute  to  be  disregarded, 
where  it  appears  that  the  defendant  was  not  prejudiced  thereby.  It  is  not  the 
case  of  an  entire  want  of  an  averment  of  a  material  fact,  but  rather  a  case  of 
an  informal  averment  of  such  fact,  and  yet  an  averment  such  that  no  person 
of  ordinary  intelligence  would  fail  to  understand,  from  reading  this  indictment, 
that  the  meaning  was  that  these  expressions  were  used  with  reference  to  a  lot- 
tery. The  design  of  the  statute  was  to  discourage  the  practice,  on  the  part  of 
defendants,  of  lying  by  till  after  trial  and  verdict,  and  then  urging,  as  ground 
for  arrest  of  judgment,  mere  defects  of  form,  where,  to  all  reasonable  cer- 
tainty, they  had  not  been  misled  or  prejudiced.  And,  whatever  might  be  the 
effect  of  this  defect  in  the  indictment,  o.n  a  motion  to  quash,  or  on  demurrer, 
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fve  think  it  no  sufficient  ground  in  arrest  of  judgment.  It  is  quite  clear  that 
the  defendant  suffered  no  prejudice  on  this  account.  We  think,  also,  that  this 
defect  in  the  indictment  is  one  of  those  defects  of  informal  averment,  which, 
as  distinguished  from  a  defect  consisting  in  the  total  want  of  an  essential  aver- 
ment, is  cured  after  verdict,  even  at  common  law.  Hey  man  n  v.  The  Queou,  12 
Cox,  C.  C,  383;  Bradlaugh  v.  The  Queen,' L.  R,  3  Q/B.  Div.,  642. 

§  978«  Letters  designed' to  promote  the  lottery  business  are  within  the  statute. 
All  letters  concerning  lotteries  are  not  within  it, 

(4)  It  is  also  objected  to  the  first  count,  that  it  omits  necessary  allegations 
to  show  that,  in  the  sense  contemplated  by  the  statute,  the  letter  set  forth  was 
one  concerning  a  lottery.  The  argument  is  that  the  statute  was  n  t  intended 
to  prohibit  all  letters  concerning  a  lottery,  bat  only  such  as  were  designed  to 
promote  and  further  the  illegal  or  immoral  business  of  setting  up  and  carrying 
on  lotteries.  It  is  true  that,  where  an  act  is  prohibited,  and,  upon  the  necessary 
construction  of  the  statute,  it  is  evident  that  the  act  is  intended  to  be  proscribed 
only  under  certain  circumstances,  or  upon  facts  coming  within  the  well  under- 
stood reason  of  public  policy  which  led  to  the  enactment  of  the  statute,  it  is 
not,  generally,  sufficient  to  charge  the  offense  in  the  words  of  the  statute.  Non 
constat  the  act  may  be  within  some  of  the  implied  exceptions  (United  States 
V.  Gooding,  12  Wheat.,  460;  United  States  v.  Pond,  2  Curt.,  268;  §§  2154-59, 
infra),  and,  no  doubt,  many  innocent  letters  may  be  written  and  sent  by  mail 
concerning  lotteries,  as,  for  instance,  a  letter  from  a  m.in  to  his  son,  cautioning 
him  not  to  be  induced  to  spend  his  money  for  lottery  tickets.  This  statute, 
clearly,  has  many  implied  exceptions.  But  we  think  that,  assuming  that  there 
is,  as  we  have  held  that  there  is,  an  averment,  in  substance,  that  the  expressions 
in  the  letter  set  out  referred  to  a  lotter}'',  it  does  appear  clearly,  on  the  face  of 
the  paper,  that  it  is  such  a  letter  as  is  within  the  prohibition  of  the  statute.  It 
admits  of  no  possible  meaning  unless  it  is  understood  to  be  a  communication 
in  the  course  of  a  direct  dealing  in  lottery  tickets.  Such  a  letter  is,  unmistak- 
ably, within  the  reason  and  the  prohibition  of  the  statute. 

§  1)7  9.  When  an  offense  cojisists  oj  written  or  spoken  words,  the  words  must  he 
set  out  in  hcBC  verba  i?i  the  indictment, 

(5)  The  alleged  defect  in  the  second  count  is,  that  the  circular  should  have 
been  set  forth,  not  as  it  is,  by  a  description  of  its  contents,  but  in  hmo  verba. 
Where  the  oflfense  consists  of  words  spoken  rr  written,  the  general  rule  is,  that 
those  words  must  be  set  forth  in  the  indictment.  This  rule  has  been  applied  in 
a  large  number  of  cases,  including  the  offense  of  sending  threatening  letters. 
Rex  V,  Lloyd,  2  East,  1122.  It  seems  to  us  that  the  present  case  is  within  the 
general  rule.  In  the  recent  case  of  United  States  v.  Bennett,  16  Blatch.,  338 
(§.^  2480-89,  infra),  the  rule  was  recognized  in  the  case  of  an  indictment  for 
sending  obscene  matter  through  the  mail,  but  it  was  held  that  the  rule  did  not 
apply  where  it  appeared  by  the  indictment  that  the  matter  was  too  indecent  to 
be  put  upon  the  records  of  the  court,  in  which  particular  case  the  courts  in  this 
country  have  held  that  the  rule  does  not  apply.  This  objection  appears  to  have 
been  regarded  as  one  of  substance  and  not  of  form  merely,  and,  therefore,  not 
aided  by  verdict  at  common  law  (Bradlaugh  v.  The  Queen,  L.  R,  3  Q.  B.  Div., 
618);  and,  for  the  same  reason,  we  think  it  is  not  cured  by  the  statute  above 
referred  to  (R  S.,  §  1025). 

The  motion  in  arrest  must,  therefore,  be  sustained  as  to  the  second  count,  and 
overruled  as  to  the  first  count. 
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§  980.  In  a  'prosecution  for  rising  the  mail  to  promote  lotteries^  it  is  no  oljjec- 
tion  to  the  competency  of  a  juror  that  he  is  in  favor  of  enforcing  tlie  laws  against 
lotteries. 

The  first  three  exceptions  taken  upon  the  trial  were  during  the  impaneling 
of  the  jury.  A  juror  being  called,  was  asked  by  the  defendant's  counsel: 
**  Have  you  any  prejudice  against  the  lottery  business  or  those  who  are  engaged 
in  it?"  This  was  objected  to  and  excluded,  and  the  defendant  excepted.  The 
j  iror  was  then  asked:  "Are  you  disposed,  in  j'our  mind,  to  put  an  end  to  the 
iralHc  in  lottery  tickets?"  This  was  objected  to  and  excluded,  and  ihe  defend- 
ant excepted.  The  juror  was  then  asked:  "Are  you  in  favor  of  active  meas- 
ures for  the  suppression  of  the  lottery  business?"  This  was  objected  to  and 
excluded,  and  the  defendant  excepted.  The  juror  had  previously  testified  tiiat 
he  knew  nothing  about  the  case;  and  he  subsequently  testified,  being  further 
interrogated  by  the  defendant's  counsel,  that  he  had  heard  nothing,  and  read 
nothing,  nor  talked  with  anybody  at  all,  about  the  prosecution  of  lottery  deal- 
ers, and  that  he  felt  that  he  could  go  into  the  jury  box  without  any  prejudice 
for  or  against  the  defendant  and  decide  the  case  strictly  within  the  evidence, 
without  regard  to  anything  that  he  had  heard  or  known  outside  of  the  evidence, 
lie  was  then  sworn  as  a  juror.  It  must  be  assumed  that  the  juror  might  have 
answered  these  questions  in  the  affirmative,  and  the  question  is,  whether  he 
would  be  rendered  incompetent  as  a  juror  by  the  fact  that  he  had  a  prejudice 
against  the  lottery  business  or*those  who  engaged  in  it,  or  that  he  was  disposed, 
in  his  mind,  to  put  an  end  to  the  traffic  in  lottery  tickets,  or  in  favor  of  active 
measures  for  the  suppression  of  the  lottery  business. 

Parties  have  a  right  tJ  b3  tried  by  an  impartial  jury.  This  does  not  niouu 
that  they  have  a  right  to  have  jurors  who  have  no  prejudice  or  no  opinion  as 
to  the  policy  of  enforcing  the  laws.  If  the  juror  had  answered  all  these  ques- 
tions in  the  affirmative,  it  would  only  show  that  he  entertained  a  prejudice  in 
favor  of  enforcing  the  laws  of  the  state  of  New  York  against  lotteries,  which 
have  been  in  force  for  a  great  number  of  years.  We  see  nothing  in  this  preju- 
dice to  disqualify  him.  In  fact,  if  he  is  a  gooJ  citizen,  and  fit  to  sit  on  the 
jury  at  all,  he  is  bound  to  have  a  prejudice  against  what  is  forbidden  by  law, 
and  against  those  who  break  the  law,  and  is  bound,  also,  to  ba  in  favor  of  active 
measures  for  the  enforcement  of  the  criminal  laws  of  the  state.  The  cases  cited 
by  the  defendant  as  analogous  to  this  are  not  in  point.  Albrecht  v.  Walker, 
73  III.,  69,  was  an  action  for  damages  for  the  sale  of  intoxicating  liquor  to  the 
plaintiff's  husband.  A  juror  testified  that  he  had  a  prejudice  against  the  busi- 
ness in  which  the  defendant  was  engaged,  but  not  against  the  defendant  him- 
self, and,  although  he  might  have  a  prejudice  against  the  man  engaged  in  the 
business,  he  did  not  know  that  he  would  start  out  in  the  investigation  with  a 
prejudice  against  the  man  engaged  in  it.  In  reference  to  this,  Mr.  Justice 
Breese  says:  "All  honest  men  have  a  prejudice,  so  to  speak,  against  larceny 
and  other  crimes,  but,  if  no  prejudice  exists  against  a  party  charged  with  the 
crime,  we  do  not  think  that,  of  itself,  is  ground  of  challenge  for  cause."  In 
Winnesheik  Ins.  Co.  v,  Schneller,  60  III.,  472,  the  juror  testified  that  hs  had  a 
prejudice  against  insurance  companies  generally;  that  it  was  founded  on  the 
fact  that  he  could  not  comprehend  their  proceedings;  but  that  the  prejudice 
would  not  affect  his  verdict.  On  this  the  court  said:  "It  was  error  to  over- 
rule the  challenge  of  the  juror.  ...  A  man  may  have  a  prejudice  against 
crime,  against  a  mean  action,  against  dishonesty,  and  still  be  a  competent  juror- 
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This  is  proper,  and  such  prejudice  will  never  force  a  juror  to  prejudge  an  inno- 
cent and  an  honest  man.  As  to  this  juror,  the  feeling  he  entertained  against 
insurance  companies  was  of  a  bigoted  and  reprehensible  character."  The  case 
of  Maretzek  v.  Cauldwoll,  2  Abb.  Pr.  (N.  S.),  407,  was  an  action  for  libal  re- 
specting the  plaintiff's  conduct  as  a  theatrical  manager.  A  juror  testifud  that 
he  was  opposed  to  theatrical  representations.  It  was  held  that  he  should  not 
have  been,  as  matter  of  law,  excluded  on  that  account,  but  that  it  was  gro'ind 
caly  for  challenge  to  the  favor.  But  it  will  ba  observed  that  the  j:iror  had  a 
prejudice  against  a  whole  class  of  persons,  to  which  the  plaintiff  belonged,  by 
reason  of  their  being  engaged  in  a  business  which  was  not  unlawful.  So  where 
defendants,  who  were  Roman  Catholics,  were  indicted  for  a  riot  growing  out 
of  prejudices  between  Roman  Catholics  and  others,  it  was  held  propL»r  to  allow 
a  juror  to  be  asked  if  he  had  any  bias  or  prejudice  against  Roman  Catholcs. 
Toe  People  17.  Christie,  2  Abb.  Pr.,  2oQ.  Where  the  subject-matter  inquired 
about  is  one  on  which  there  is  public  agitation  or  diversit}^  of  opinion  in  thj 
community,  and  strong  feelings  are  excited,  greater  latitude  of  inquiry  must 
clearly  be  allowed  than  where  the  question  relates  simply  to  a  matter  about 
which  there  is  no  such  agitation  or  diversity  of  opinion.  As  to  the  business  of 
dealing  in  lottery  tickets,  it  seems  to  us  that  there  is  no  such  diversity  of  opin- 
ion or  public  agitation  in  respect  to  the  policy  of  the  laws  prohibiting  it,  and 
in  respect  to  its  injurious  effects  upon  the  morals  and  well-biing  of  tho  commu- 
nity, as  to  make  these  questions  proper  or  reasonably  necessary  to  ascertain  the 
impartiality  of  the  jurors.  Moreover,  at  the  time  these  questions  were  asked, 
it  had  not  appeared  that  the  defendant  was  a  dealer  in  lottery  tickets;  and  if 
the  questions  would  have  been  competent  all,  as  tending  to  disclose  a  prejudice 
against  the  defendant,  that  fact  should,  it  seems,  have  been  shown  or  cvidemce 
of  It  offered.  Without  regard  to  that  point,  however,  we  think  the  facts 
offered  to  be  shown  immaterial,  because  they  did  not  tend  to  disclose  any  preju- 
dice which  would  render  the  juror  incompetent.  If  the  counsel  expected  to 
follow  these  questions  up  by  others  more  material,  he  should  have  put  such 
further  questions  or  suggested  the  point.  As  the  record  stands  it  cannot  be 
assumed  that  he  desired  to  show,  against  the  competency  of  the  juror,  any- 
thing more  than  would  have  been  shown  by  the  affirmative  answers  to  thes3 
questions- 

§  98L  In  a  prosecution  for  using  tJie  mail  to  promote  lotteries  it  is  compel 
tent  to  give  in  evidence  other  papers  contained  in  the  same  envelope  as  part  of  the 
res  gesicB, 

(7)  Objection  was  also  made  to  the  admission  in  evidence  of  other  papers 
inclosed  in  the  same  envelope  with  the  letter  or  circular  set  forth  in  the  first 
coant,  as  it  was  put  in  the  mail.  Those  other  papers  tended  strongly  to  show 
that  the  paper  set  forth  related  to  a  lottery.  They  were  the  circular  described 
in  the  second  count  and  two  tickets  purporting  to  be  tickets  in  a  lottery  called 
"The  Louisiana  State  Lottery."  There  can  be  no  doubt  that  they  were  com- 
petent evidence,  as  part  of  the  res  gestm, 

§  982.  Eoidence  of  other  persons  who  have  visited  the  place  qfhusiness  named 
in  the  circidar  and  seen  lottery  tickets  sold  there  is  admissible, 

(8)  A  witness  for  the  prosecution  testified  that  he  visited  the  place  of  busi- 
ness referred  to  in  the  letter  set  forth  in  the  first  count,  No.  238,  Grand  street, 
a  few  days  after  the  time  alleged  in  the  indictment  when  the  letter  was  mailed, 
and  that  he  saw  there  several  other  papers  bearing  the  same  device  or  mono- 
gram as  were  on  the  papers  inclosed   with  said  letter,  and  saw  the  defendant 
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there,  with  a  hand  stamp,  make  the  same  impression  on  a  slip  of  paper.  Tiio 
witness  was  then  asked:  '*  What  else  did  you  see  and  do  there  at  that  time?" 
Thii  question  was  objected  to.  The  objection  was  overruled  and  the  defendant 
excepted.  The  witness  then  testified  to  seeing  a  lottery  ticket  sold  there  by 
tlie  defenilant's  clerk  while  the  defendant  was  present,  and  to  statements  made 
by  the  defendant  to  the  witness;  that  this  clerk  was  in  his  employ  and  that 
this  was  his  business,  and  that  the  defendant  tried  to  prevent  a  deputy  marshal, 
who  was  with  the  witness,  from  entering  the  place.  The  defendant  objected 
to  this  evidence,  and  moved  to  strike  it  out.  The  motion  w\is  denied,  and  the 
ilefondant  excepted.  The  witness  further  testified,  under  tha  defend  int's  objec- 
tion and  exception,  that  he  found  in  the  front  office  a  place  for  the  sale  of 
lottery  tickets,  and  in  the  back  part  a  policy  shop.  It  is  now  insisted  that  this 
testimony  was  wholly  irrelevant  and  "  utterly  foreign  to  the  charga."  It 
seems  to  us,  however,  that  it  tended  to  trace  to  the  defendant  the  possession, 
prior  to  their  mailing,  of  the  papers  inclosed  in  the  envelope,  and  that  his 
declarations  as  to  his  business,  so  soon  after  the  mailing  of  this  letter,  were 
competent  as  bearing  on  the  question,  whether  or  not  it  was  he  who  mailed  the 
letter.  It  tended  to  show  that  he  had  motive  and  opportunity  to  commit  the 
oflfense  with  which  he  was  charged,  and  such  circumstantial  evidence  is  always 
competent. 

§  983.  Court  may  grant  time  to  prosecution  to  supply  proof, 

(9)  After  the  district  attorney  had  announced  the  testimony  for  the  prose- 
cution closed,  the  defendant  moved  for  an  acquittal,  on  the  ground  that  no  evi- 
dence had  been  introduced  tending  to  show  the  existence  of  a  lottery  of  and 
concerning  which  the  papers  in  question  were  written  or  made.  The  district 
attorney  then  asked  time  to  supply  this  proof,  which  was  granted  under  objec- 
tion and  exception  on  the  defendant's  part,  and  an  adjournment  was  had  for 
this  purpose.  It  is  now  insisted  that  this  was  error,  but  we  are  of  opinion  that 
it  was  within  the  discretion  of  the  presiding  judge  to  permit  the  case  to  be 
reopened. 

§  984.  Louisiana  statute  concerning  lotteries  is  a  public  act.  Proper  proof 
of  such  statute, 

(10)  On  the  coming  in  of  the  court,  the  district  attorney  offered  in  evidence 
pages  24:,  25  and  26  of  a  volume  entitled  "Laws  of  1863,  of  tha  State  of  LouN 
slana,"  being  an  act  to  authorize  the  incorporation  and  establishment  of  the 
Louisiana  State  Lottery  Compan^^  to  be  referred  to.  This  was  objected  to,  on 
the  ground  that  a  private  act  cannot  be  proved  by  the  introduction  of  the  book 
containing  it.  The  objection  was  overruled,  and  the  defendant  excepted.  The 
book  from  which  this  act  \vas  read  has  been  before  us.  It  boars  the  imprint, 
"Published  by  Authority,"  on  the  title  page.  The  act  in  question,  passed 
August  11,  1868,  is  entitled  "  An  act  to  increase  the  revenues  of  the  state,  and 
to  authorize  the  incorporation  and  establishment  of  the  Louisiana  State  Lottery 
Company,  and  to  repeal  certain  acts  now  in  force."  The  first  section  is  as  fol- 
lows: ''That,  whereas  many  millions  of  dollars  have  been  withdrawn  from 
and  lost  to  this  state  by  the  sale  of  Havana,  Kentucky,  Madrid  and  other 
lottery  tickets,  policies,  combinations  and  devices,  and  fractional  parts  thereof, 
it  shall  hereafter  be  unlawful  to  sell,  offer  or  expose  for  sale  any  of  them,  or 
any  other  lottery,  policy  or  combination  ticket  or  tickets,  devices  or  certificates, 
or  fractional  parts  thereof,  except  in  such  manner  and  by  such  persons,  their 
heirs,  executors  or  assigns,  as  shall  be  hereinafter  authoriz3d."  Tiie  second  sec- 
tion declares  that  certain  persons  named  "are  hereby  constituted  and  declared 
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a  corporation  for  the  objects  and  purposes,  and  with  the  powers  and  privileges, 
hereinafter  specified  and  set  forth,"  and  then  follow  "articles  of  incorpora- 
tion," which  declare,  among  other  things:  "The  objects  and  purposes  of  this 
corporation  are,  First.  Tbe  protection  of  the  state  against  the  great  lossos  here- 
tofore incurred  by  sending  large  amounts  of  money  to  other  states  and  foreign 
countries,  for  the  purchase  of  lottery  tickets  and  devices,  then  by  impoverish- 
ing our  own  people.  Second.  To  establish  a  solvent  and  reliable  homo  institu- 
tion for  the  sale  of  lottery,  policy  and  compensation  tickets,  etc.,  at  terms  and 
prices  in  just  proportion  to  the  prizes  to  be  drawn  and  to  insure  perfect  fairness 
and  justice  in  the  distribution  of  such  prizes.  Third.  To  provide  means  to 
raise  a  fund  for  educational  and  charitable  purposes  for  the  citizens  of  Louisi- 
ana." The  articles  also  provide  that  tbe  corporation  shall  pay  to  the  state  of 
Louisiana  $40,000  |)er  annum,  to  be  credited  to  the  educational  fund.  The 
third  section  of  the  act  imposes  a  penalty  on  any  person  for  selling  or  offering 
for  sale  any  lottery  tickets  in  violation  of  the  act.  The  fourth  section  grants 
to  the  corporation  the  exclusive  privilege,  for  twenty-five  3'ears,  of  establishing 
a  lottery  and  selling  tickets.  The  seventh  section  repeals  certain  l.nvs,  namely, 
an  act  passed  February  17,  1SG6,  entitled  "An  act  to  license  the  vending  of  lot- 
tery tickets;'*  "  An  act  to  authorize  the  sale  of  stamps  to  venders  of  lottery 
tickets,"  passed  February  28,  18G6;  and  an  act  to  amend  the  last  named  act, 
passed  March  22,  1806;  and  "all  other  laws  or  parts  of  laws  inconsistent  with 
or  contrary  to  the  provisions  of  this  act."  The  acts  thus  expressly  repealed 
are  clearly  general  statutes.  The  act  of  February  17, 18GC,  was  an  act  creating 
offenses  and  imposing  penalties. 

We  have  no  doubt  that  this  statute,  read  in  evidence,  is  to  be  regarded  as  a 
general  statute  or  public  act,  and  not  as  a  private  act.  It  is  largely  made  up 
of  provisions  in  the  nature  of  general  legislation,  and  the  fact  that,  incident- 
ally, and  as  a  means  towards  making  such  general  legislation  effectual,  it  grants 
corporate  powers  to  certain  persons,  does  not  make  it  the  less  a  general  law. 
Laws  are  either  public  or  private,  and  this  is  clearly  public.  The  objection  that 
it  was  not  proved  as  a  private  law  has  no  force. 

§  08  5,  It  28  not  necei(sarijy  in  a  prosecution  for  violating  the  lottery  law,  to  show 
that  i/ie  lottery  had  a  legal  existence  or  was  authorized  by  laio, 

(11)  The  prosecution  having  rested  again,  the  defendant's  counsel  renewed 
his  motion  to  direct  a  verdict  of  acquittal,  upon  the  ground  specified  in  the 
former  motion,  that  there  was  no  evidence  of  the  existence  of  a  lottery  of  and 
concerning  which  the  papers  in  question  could  have  been  written  or  made, 
or  that  they  are  letters  and  circulars  concerning  any  lottery;  also,  on  the  fur- 
ther ground  that,  be  the  act  what  it  may,  there  is  no  evidence  of  any  action  in 
acceptance  of  the  charter  there  tendered,  or  that  an  organization  under  that 
act  was  ever  effected  by  the  corporators  named  therein,  or  that  the  corporation, 
if  it  ever  existed,  had  not  been  dissolved  by  some  one  of  the  various  methods 
known  for  the  dissolution  of  corporations  at  the  time  the  indictment  was  found, 
or  that  the  charter  had  not  been  forfeited  or  withdrawn  by  subsequent  legisla- 
tion. This  motion  was  denied  and  the  defendant  excepted.  This  exception  is 
based  upon  the  theory  that  ft  was  necessary  for  the  government  to  prove  that 
the  lottery  was  one  established  by  law,  having  a  legal  (xistence,  and  that  it 
was  necessary  to  prove  that  the  partj^or  parties  who  issued  ihe  tickets  inclosed 
in  the  envelo]>es,  Avhich  purported  to  be  issued  by  the  Louisiana  State  Lottery 
Company,  were  a  corporation,  as  tliey  purported  to  be,  and  that  they  had  or 
carried  on  a  real  lottery.     There  was  abundant  evidence  in  the  case  to  justify 
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the  denial  of  this  motion,  that  there  were  some  parties  purporting  to  be  and 
calling  themselves  by  tUe  name  of  the  Louisiana  State  Lottery  Company,  who 
were  carrying  on  a  lottery;  but  it  wa3  wholly  immaterial  whether  they  were 
the  same  persons  named  in  this  acfe,  or  vvkether  those  persons  had  accepted 
their  charter  or  not.  It  was  none  the  less  a  lottery  in  fact,  and  within  the  pro- 
hibition of  the  statute,  whether  legally  established  or  wholly  illegal,  whether 
its  promoters  were  duly  incorporated  or  not.  Indeed,  we  think  that  the  mail- 
ing of  a  letter  or  circular  concerning  a  projected  lottery,  one  not  yet  in  exis*- 
ence,  would  clearly  be  within  the  letter  and  the  spirit  of  the  statute,  if  it  weiv 
a  letter  or  circular  promoting  or  designed  to  aid  in  the  organization  and  setiiii^j 
up  of  a  lottery.  There  was,  therefore,  no  reason  why,  at  this  stage  of  tlie  case, 
the  court  should  -direct  an  acquittal  of  the  defendant  when  the  papers  them- 
selves, with  the  mailing  of  which  he  was  charged,  bore  on  their  face  strong,  if 
not  conclusive,  evidence  that  they  related  to  an  existing  or  established  lot- 
tery. No  more  evidence  of  the  existence  of  a  lottery  need  to  have  been  given 
to  justify  a  conviction  than  the  papers  and  tickets  inclosed  in  the  en- 
velope. 

§  986.  The  occupation  of  the  defendant  and  other  extraneous  circumstances 
are  properly  to  he  considered  by  the  jury, 

(12)  The  remaining  exceptions  are  to  the  judgo's  charge  to  the- jury.  The 
judge  charged  the  jurj^  among  other  things,  as  follows:  "In  order  to  convict 
you  must  find  that  it  is  a  letter  concerning  a  lottery,  in  the  one  case,  and  a 
circular  concerning  a  lottery  in  the  other;  and  in  determining  that  question 
3'ou  are  not  confined  to  the  words  in  the  paper.  You  may  look  at  the  sur- 
rounding circumstances — the  letter  sent,  which  was  the  order,  the  tickets 
inclosed  in  Exhibit  No.  1  {i,  e.,  the  letter  set  out  in  the  first  count),  apparently 
in  compliance  with  the  order,  the  occupation  of  the  defendant,  and  all  the 
other  circumstances  in  the  case,  in  order  to  determine  whether  or  not  that  let- 
ter, forming  the  subject  of  the  first  count,  was  concerning  a  lottery.  If  you 
find  that  it  was  concerning  a  lottery,  then  it  was  an  illegal  article  in  the  mail, 
in  case  you  find  it  to  have  been  there  deposited.  If  you  find  that  this  Exhibit 
No.  1  was  deposited  in  the  mail,  and  you  find  that  these  two  papers  that  were 
in  it,  in  one  case,  a  letter,  and,  in  the  other  case,  a  circular,  were  concerning  a 
lottery,  then  the  question  arises:  Who  deposited  these  papers  in  the  mail? 
Before  proceeding  to  that,  I  should  remark  that  there  has  been  evidence  going 
to  show  the  existence  of  a  lottery  known  as  the  Louisiana  State  Lottery.  The 
evidence  from  the  statute  book  of  the  state  of  Louisiana,  together  with  the 
sale  of  the  tickets  put  in  evidence,  in  the  absence  of  any  evidence  to  the  con- 
trary, will  justify  j'ou  in  finding  that  there  is  such  a  lottery  as  the  Louisiana 
State  liOttery.  If  you  find  that  this  letter,  Exhibit  No.  1,  was  deposited  in  the 
mail,  and  that  the  papers  in  it  are  concerning  a  lottery  in  existence,  the  Louisi- 
ana State  Lottery,  you  then  come  to  the  question  whether  the  defendant  is 
shown  to  have  deposited  Exhibit  No.  1  in  the  mail,  as  charged."  The  court 
further  charged  the  jury  that  they  must  be  satisfied,  beyond  a  reasonable 
doubt,  that  the  letter.  Exhibit  No.  1,  was  mailed,  that  the  papers  in  it  were  con- 
cerning a  lottery,  and  that  the, man  who  deposited  it,  or  caused  it  to  be  depos- 
ited, was  the  defendant.  The  defendant  excepted  to  that  part  of  the  foregoing 
portion  of  the  charge  which  states  that  the  occupation  of  the  defendant  is  to 
be  considered  in  determining  whether  the  letter  concerns  a  lottery,  and  that 
the  jury  may  resort  to  surrounding  circumstances  to  determine  as  to  the  char- 
acter of  the  letter  and  circular;  also,  to  the  language,  "  that  the  evidence  of  the 
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statate  book  and  the  sale  of  the  tickets  here  prove  that  there  is  such  a  thing  as 
the  Louisiana  Lottery." 

Thereupon  the  court  further  charged,  that  the  evidence  of  the  statute  of 
Louisiana,  and  of  the  sale  of  tickets,  was  evidence  from  which  the  jury  might 
conclude  that  there  was  such  a  lottery,  in  the  absence  of  proof  to  the  contrary. 
To  this  further  charge  the  defendant  excepted. 

That  the  defendant's  occupation,  of  a  dealer  in  lottery  tickets,  and  the  other 
extrinsic  circumstances,  were  proper  to  be  considered  by  the  jury,  on  the  que  - 
tion  whether  the  letter  related  to  a  lottery,  if,  in  their  judgment,  they  tfirew 
any  light  on  the  meaning  of  the  letter,  in  case  its  meaning  was  doubttui,  which 
it  does  not  seem  to  us  to  have  been,  we  think  there  can  be  no  question.  A 
party's  acts  and  deolarations  may  always  be  resorted  to  to  show  the  meanin*^ 
of  his  writings,  and  obscure  or  doubtful  expressions  can  often  be  elucidateJ 
only  by  a  reference  to  surrounding  circumstances. 

There  was  no  ground  of  exception  in  that  part  of  the  charge  which,  upon 
the  question  whether  the  letter  was  concerning  a  lottery,  allowed  the  jury  to 
consider  the  fact  that  there  was  such  an  act  on  the  statute  book  of  L  >uisiuna* 
In  determining  whether  or  not  there  was  such  a  lottery  as  thit  named  upon 
the  papers  inclosed  with  the  letter,  the  fact  that  such  an  act  had  been  passed 
was  a  circumstance  that  was  competent  evidence.  The  tickets  and  papers  in- 
closed were  such  as  would  be  likely  to  follow  and  result  from  the  passage  and 
acceptance  of  such  an  act,  and,  although  there  was  no  othjr  evidence  that  the 
statute  had  been  ever  acted  upon,  these  papers  were,  we  think,  some  evidence 
of  that  fact,  and  there  was  a  correspondence  and  apparent  connection  between 
the  a<^t  and  the  tickets,  and  papers,  which  made  the  act,  without  further  evi- 
dence of  any  action  taken  under  it,  a  circumstance  tending  to  show  that  there 
was,  in  fact,  such  a  lottery.  As  we  have  held  above,  the  regularity  of  the  or- 
ganization of  the  company,  or  the  legality  of  the  acceptance  of  the  charter,  or 
i(s  continued  legal  existence,  were  wholly  immaterial,  and  aside  from  the  ques- 
tion in  this  case.  In  the  particulars  thus  excepted  to,  we  think  the  defendanc 
has  no  just  ground  of  complaint. 

(13)  The  judge  also  charged  the  jury  as  follows:  *^If  you  find  that  the  ao- 
cased  received  an  order  for  two  half  tickets,  such  as  were  in  the  letter,  Exhibit 
No.  1,  together  with  $2  inclosed  therefor,  sent  to  him  under  a  tictitious  n:m^ 
and  if  you  find  that  Exhibit  No.  1  was  thereafter  deposited  in  the  postothce 
for  mailing,  and  was  a  compliance  with  the  order  which  the  accused  had  re- 
ceived, those  circumstances,  together  with  the  undisputed  fact  that  the  accused 
was  engaged  in  selling  lottery  tickets,  that  the  name  used  in  the  address  of  the 
letter  in  Exhibit  No.  1  was  the  same  as  that  signed  to  the  order,  and  was  fic- 
titious, and  that  the  letter  was  accompanied  with  tickets  bearing  his  stamp  and 
his  business  card,  in  the  absence  of  evidence  tending  to  show  the  contrary,  will 
justify  the  conclusion  that  the  defendant  was  the  person  who  did  de[)osit  in 
the  postofBce,  for  mailing,  the  letter.  Exhibit  No.  1,  or  procured  it  to  be  so 
deposited."  To  this  part  of  -the  charge  the  defend  mt  excepted.  The  judge 
«iso,  in  the  same  connection,  distinctly  charged  the  jury  that  this  was  a  ques- 
tion of  fact  for  them  to  pass  upon,  and  that  tbey  should  give  the  defendant 
the  benefit  of  any  reasonable  doubt  arising  from  the  lack  of  sufficient  evidence; 
that,  if  the  evidence  given  on  the  purt  of  the  government  did  not  satisfy  their 
uunds  on  the  disputed  question  of  fact,  they  were  to  give  him  the  benefit  of 
the  doubt;  but  that,  if  they  were  satisfied  beyond  a  reasonable  doubt,  it  was 
their  duty  to  convict  him.     We  think  there  was  no  error  in  this  portion  of  the 
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charge.  The  question  of  fact  was  fairly  submitted  to  the  jury,  and  the  matters 
referred  to  by  the  court  were  such  as  they  had  the  right,  and  were  bound,  to 
consider,  in  determining  that  question. 

§  987,  The  presumption  from  a  postmai'h  that  a  letter  was  mailed  is  not  over- 
thrown hy  proof  tliat  sometimes  envelopes  have  been  postmarked  which  were  not 
in  fact  mailed, 

(14)  The  defendant's  counsel  requested  the  court  to  charge  as  follows:  "N"o 
presumption  arises,  in  this  case,  from  the  impression  of  a  postolBce  stamp  upon 
the  envelope  inclosing  either  of  the  papers  in  evidence,  as  to  the  mailing  of 
any  or  either  of  such  papers."  The  court  refused  so  to  charge,  and  the  de- 
fendant excepted.  The  letters  in  question  bore  the  stamp  or  mark  of  the  New 
York  postoffiee,  and  it  is  conceded  that  the  general  rule  is  that  such  a  stamp 
or  mark  would  h^ prima  facie  evidence  that  the  letter  had  been  in  the  mail; 
but  it  is  contended  that  no  such  presumption  arises  in  this  case,  because  there 
is  evidence  that  the  witness  Comstock,  who  testified  that  he  took  these  letters 
from  the  mail,  also  testified  that  he  had  received  from  the  postmaster  at 
Trenton,  New  Jersey,  and  other  postmasters,  during  the  past  twelve  months,  a 
large  number  of  empty  envelopes,  bearing  the  stamp  of  their  postoffices,  which 
had  never  been  through  the  mail.  The  letter  or  order  referred  to  in  the  charge 
to  which  the  letter.  Exhibit  No.  1,  appeared  to  be  an  answer,  was  testified  to 
by  the  witness  as  being  inclosed  in  such  a  stamped  envelope,  bearing  the  post- 
mark of  the  Trenton  office;  and  he  testified  that  he  delivered  it  to  the  super- 
intendent of  the  registered  letter  department  of  the  New  York  postoflice,  on 
the  6th  of  November,  1879,  the  day  after  its  date,  and  the  day  before  the  date 
of  Exhibit  No.  1.  The  argument  is,  that  this  evidence  ghows  such  a  deviation 
from  the  system  of  business  on  which  this  presumption  rests,  that  the  presump- 
tion fails.  We  think,  however,  that  there  is  nothing  in  this  evidence  which 
controls,  or  prevents  the  application  of,  the  general  rule  of  evidence,  that  the 
regular  postmark  is  presumptive  evidence  of  the  mailing  of  the  letter.  It  does 
not  show,  as  the  defendant's  counsel  claims,  any  "gross  irregularities  on  the 
part  of  officials  of  the  postoffiee,"  or  that  "the  supposed  system  is  so  disre- 
garded as  to  be  no  system."  Notwithstanding  the  occasional  departures  from 
the  rule  shown,  which  appears  to  have  been  in  aid  of  justice,  the  general  rule 
still  remains,  that  the  postmark  is  an  indication  that  the  letter  offered  in  evi- 
dence has  been  through  the  mail.  . 

Upon  the  whole  case,  therefore,  we  find  no  error  upon  the  trial,  and  the 
motion  for  a  new  trial  must  be  overruled. 

IN  RE  JACKSON. 
(Circuit  Court  for  New  York:  14  Blatohford,  245-253.     1877.) 

Opinion  by  Blatohfokd,  J. 

Statement  of  Facts. —  On  the  8th  of  March,  1877,  a  United  States  com- 
missioner for  this  district  issued  a  warrant  to  the  marshal,  which  recited 
that  complaint  on  oath  had  been  made  to  him,  charging  that  A.  Orlando 
Jackson  did,  on  or  about  tha  23d  of  Februar}^  1877,  "at  the  southern  dis- 
trict of  New  York,  unlawfully,  wilfully  and  knowingly  deposit  and  cause 
to  be  deposited  in  the  postoffiee  and  mails  of  the  United  States,  then  and 
there,  for  mailing  and  delivery,  certain  circulars  concerning  lotteries,"  and  com- 
manded him  to  apprehend  said  Jackson.  Jackson  was  arrested  under  this 
warrant,  and  brought  before  the  commissioner  on  the  13th  of  March,  and  was 
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identified  as  the  party  charged,  and  discharged  on  bail  to  await  trial.  Subse- 
quently he  was  surrendered  by  bis  surety,  and  he  demanded  an  examination 
before  the  commissioner  on  the  charge,  and  it  was  had,  and  the  commissioner, 
on  the  2J  of  May,  decided  that  there  was  probable  causo  to  balieve  that  Jack- 
son committed  the  offense  charged,  and  he  committed  him  to  the  custody  of 
the  marshal,  to  await  the  action  of  the  grand  jury,  in  default  of  §500  bail. 
Thereupon  he  has  been  brought  before  this  court  on  a  writ  of  habeas  corpus 
issued  to  inquire  into  the  cause  of  his  imprisonment,  and  the  proceedings 
which  took  place  before  the  commissioner  have  been  brought  before  this  court 
by  a  writ  of  certiorari.  It  appeared  before  the  commissioner  that  Jackson,  on 
the  23d  of  February,  1877,  deposited  in  the  postotfice  at  New  York  city,  to 
be  conveyed  by  mail,  a  sealed  letter  envelope^  addressed  as  follows:  "J. 
Ketcham,  Lock  Drawer  164,  Qloversville,  N.  Y.,"  and  which  contained  circi:- 
lars  concerning  a  lottery  described  as  "The  Kentucky  State  Lottery,  Simmons 
and  Dickinson,  Managers,"  and  also  circulars  concerning  Louisiana  and  Havana 
lotteries,  the  postage  on  which  was  duly  prepaid  by  stamps,  and  that  the  above 
named  lotteries  Avere  authorized  by  the  laws  of  the  respective  states  of  Louisi- 
ana and  Kentucky,  and  of  the  kingdom  of  Spain. 

§  988.  Section  889^  of  the  Revised  Statutes^  as  amended  by  the  act  of  July 
12j  1876,  prohihiting  the  carrying  in  the  mails  of  circulars  or  letters  {sealed  or 
unsealed)  concerning  lotteries^  is  C07istitutional  and  valid,  (a) 

The  prosection  in  this  case  is  founded  on  section  3894  of  the  Revised  Stat- 
ates,'  which,  as  amended  by  section  2  of  the  act  of  July  12,  1876  (10  XL  S. 
Stat,  at  Large,  90),  provides  that  "no  letter  or  circular  concerning  lotteries, 
so-called  gift  concerts,  or  other  similar  enterprises,  offering  prizes,  or  con- 
cerning schemes  devised  and  intended  to  deceive  and  defraud  the  public,  for 
the  purpose  of  obtaining  money  under  false  pretenses,  shall  be  carried  in  the 
mail;"  and  that  "any  person  who  shall  knowingly  deposit  or  send  anything 
to  be  conveyed  by  mail,  in  violation  of  this  section,  shall  be  punishable  by  a 
fine  of  not  more  than  $500,  nor  less  than  $100,  with  costs  of  prosecution." 
The  amendment  of  1876  consisted  in  striking  out  the  word  "illegal"  before 
the  word  "lotteries,"  from  the  section  as  originally  enacted  in  the  Revised 
Statutes.  A  part  of  the  statutory  provision  embodied  in  section  3894  of  the 
Revised  Statutes  was  originall}'  enacted  July  27, 1868,  as  section  13  of  the  act  of 
that  date  (15  U.  S.  Stat,  at  Large,  196),  in  these  words:  "  It  shall  not  be  lawful 
to  deposit  in  a  postoffice,  to  be  sent  by  mail,  any  letters  or  circulars  concerning 
lotteries,  so-called  gift  concerts,  or  other  similar  enterprises  offering  prizes  of 
any  kind  on  any  pretext  whatever."  No  specific  penalty  or  punishment  was 
imposed  for  a  violation  of  this  provision.  On  the  8th  of  June,  1872,  it  was 
enacted  as  follows,  by  section  179  of  the  act  of  that  date  (17  U.  S.  Stat,  at 
Large,  302):  "It  shall  not  be  lawful  to  convey  by  mail,  nor  to  deposit  in  a 
postoffice  to  be  sent  by  mail,  any  letters  or  circulars  concerning  illegal  lotteries, 
so-called  gift  concerts,  or  other  similar  enterprises  offering  prizes,  or  concerning 
schemes  devised  and  intended  to  deceive  and  defraud  the  public  for  the  purpose 
of  obtaining  money  under  false  pretenses,  and  a  penalty  of  not  more  than 
§500,  nor  less  than  $100,  with  costs  of  prosecution,  is  hereby  imposed,  upon 
conviction,  in  any  federal  court  of  the  violation  of  this  section."  It  is  to  be 
noted  that  the  word  illegal  was  not  in  the  act  of  1868,  but  was  inserted  in  the 

(a)  The  power  possessed  by  congress  embraces  the  regulation  of  the  entire  postal  system  of  the  country.  Tlie 
Tif^ht  to  designate  what  shall  be  carried  necessarily  involyes  the  right  to  determine  what  shall  be  excluded.  Ex 
parte  Jackson,  6  Otto,  7S7. 
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act  of  1872,  and  continued  in  the  Revised  Statntes,  and  stricken  out  by  the  act 
of  1876. 

Congress  has,  at  various  times,  exercised  the  power  of  excluding  from  the 
mail  various  articles,  capable  of  being  conveyed  in  sealed  letter  envelopes,  and 
of  declaring  it  to  be  a  punishable  offense  to  deposit  such  articles  in  the  mail. 
By  section  U8  of  the  act  of  June  8,  1872  (17  U.  S.  Stat,  at  Large,  302),  it  was 
enacted  that  no  obscene  book,  pamphlet,  picture,  print  or  other  publication  of 
a  vulgar  or  indecent  character,  shall  be  carried  in  the  mail,  and  that  any  per- 
son who  shall  knowingly  deposit  for  mail  or  for  delivery  any  such  obscene 
publication  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall,  for  every  sach  offense,  be  fined  not  more  than  $500,  or  imprisoned 
not  more  than  one  year,  or  both,  according  to  the  circumstances  and  aggrava- 
tion of  the  offense.  By  section  2  of  the  act  of  March  3,  1873  (17  U.  S.  Stat, 
at  Large,  599),  such  inhibition  was  extended  to  every  "obscene,  lewd  or  lasciv- 
ious book,  pamphlet,  picture,  paper,  print  or  other  publication  of  an  indecent 
character,"  and  to  every  "article  or  thing  designed  or  intended  for  the  preven- 
tion  of  conception  or  procuring  of  abortion,"  and  to  every  "article  or  thing 
intended  or  adapted  for  any  indecent  or  immoral  use  or  nature,"  and  to  every 
"written  or  printed  card,  circular,  book,  pamphlet,  advertisement  or  notice  of 
any  kind,  giving  information,  directly  or  indirectly,  where,  or  how,  or  of 
whom,  or  by  what  means,  either  of  the  things  before  mentioned  may  be  ob- 
tained or  made;"  and  it  was  enacted  that  any  person  who  shall  knowingly 
deposit,  or  cause  to  be  deposited,  for  mail  or  delivery,  any  of  said  articles  or 
things,  or  any  notice  or  paper  containing  any  advertisement  relating  to  said 
articles  or  things,  and  any  person  who,  in  pursuance  of  any  plan  or  scheme  for 
disposing  of  any  of  said  articles  or  things,  shall  take,  or  cause  to  be  taken,  from 
the  mail  any  such  letter  or  package,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall,  for  every  offense,  be  fined  not  less  than  $100, 
nor  more  than  $5,000,  or  imprisoned  at  hard  labor  not  less  than  one  year,  nor 
more  than  ten  years,  or  both,  in  the  discretion  of  the  judge.  These  provisions 
were  re-enacted  in  section  3893  of  the  Revised  Statutes,  and  by  section  1  of  the 
act  of  July  12,  1876  (19  Stat,  at  Large,  90). 

It  is  contended  for  the  relator,  that,  if  section  3894  can  be  construed  to  cover 
sealed  letters,  it  is  void,  as  not  within  any  power  conferred  on  congress  by  the 
constitution.  The  argument  is,  that  prior  to  the  adoption  of  the  constitution, 
which  conferred  on  congress  (art.  1,  sec.  8)  the  power  "  to  establish  postotfices  and 
post-roads,"  the  states  and  the  people  had  enjoyed  for  many  years  the  right  of 
having  conveyed  by  post  all  sealed  letters,  without  reference  to  their  contents  (un- 
less such  contents  were  liable  to  destroy,  deface  or  otherwise  injure  the  contents 
of  the  mail-bag,  or  the  persons  of  those  engaged  in  the  postal  service,  such  as 
liquids,  poisons,  glass  or  explosive  materials) ;  and  that  such  grant  of  power  must 
be  construed  as  not  authorizing  congress  to  exclude  from  the  mail  what  was  legiti- 
mate mail  matter  at  the  time  of  the  adoption  of  the  constitution.  It  is  further 
said  that  congress  is  bound  to  provide  for  carrying  by  mail  everything  which 
it  prohibits  from  being  carried  otherwise  than  by  mail;  and  that  it  has  made 
it  a  punishable  offense  to  carry  letters  for  hire  outside  of  the  mail.  It  is  further 
said  that  the  exercise  of  a  power  absolutely  to  prohibit  the  carrying  in  the 
mail  of  sealed  letters  containing  information  of  a  certain  character  is  not  the 
exercise  of  a  power  which  is  either  proper  or  necessary  for  carrying  into  exe- 
cution the  power  of  establishing  postoffices  and  post-roads;  that  a  power  of 
exclusion,  based  upon  the  contents  of  sealed  letters,  is  an  arbitrary  power,  and 
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may  be  extended  to  the  exclusion  of  matters  which  depend  on  caprice  or  whim ; 
and  that  the  exclasion  in  the  present  case  extends  to  matters  which  are  lawful 
under  the  laws  of  some  of  the  states  of  the  Union,  and  to  matters  over  which 
the  federal  government  has  no  jurisdiction. 

On  the  part  of  the  United  States  it  is  contended  that  it  is  within  the  consti- 
tutional power  of  congress  to  determine  what  shall  be  mail  matter;  and  that, 
in  pursuance  of  such  power,  it  may  lawfully  exclude  certain  articles  and  things 
from  the  mail,  although  such  articles  and  things  are  contained  in  sealed  en- 
velopes, and  may  declare  it  to  be  an  offense  to  deposit  such  articles  and  things 
in  the  mail. 

The  meaning  of  the  clause  in  the  constitution  (art.  2,  sec.  8),  that  congress 
shall  have  power  "to  make  all  laws  which  shall  be  necessary  and  proper  to 
carry  into  execution  the  foregoing  powers,"  has  been  settled  by  judicial  con- 
struction. It  does  not  mean  that  no  law  is  authorized  which  is  not  indispen- 
sably necessary  to  give  effect  to  a  specified  power.  Congress  possesses  the 
choice  of  means,  and  is  empowered  to  use  any  means  which  are  in  fact  condu- 
cive to  the  exercise  of  a  power  granted  by  the  constitution.  United  States  v. 
Fisher,  2  Cranch,  358,  396.  The  necessity  spoken  of  in  the  clause  is  not  to  be 
understood  as  an  absolute  one,  but  congress  is  to  be  allowed  that  discretion 
with  respect  to  the  means  by  which  the  powers  conferred  on  it  are  to  be  carried 
into  execution  which  will  enable  it  to  discharge  the  high  duties  assigned  to  it 
in  the  manner  most  beneficial  to  the  people.  If  the  end  is  legitimate  and  within 
the  scope  of  the  constitution,  then  all  means  which  are  appropriate,  and  are 
plainly  adapted  to  that  end,  and  are  not  prohibited,  but  consist  with  the  letter 
and  spirit  of  the  constitution,  are  constitutional;  and,  if  a  particular  law  is  not 
prohibited,  and  is  really  calculated  to  effect  any  of  the  objects  intrusted  to  the 
government,  an  inquiry  by  a  court  into  the  degree  of  its  necessity  would  bo  to 
pass  the  line  which  circumscribes  the  judicial  department  and  to  tread  on  leg- 
islative ground.  McCulIoch  v.  State  of  Maryland,  4  Wheat.,  421,  423  (Const., 
§§  380-308);  Legal  Tender  Cases,  12  Wall.,  530. 

The  principal  argument  on  the  part  of  the  relator  is,  that,  inasmuch  as  the 
exclusive  power  is  given  to  congress  to  establish  postoflices  and  post-roads,  it  is 
not  authorized  to  refuse  to  carry  in  the  mail  anything  which  was  lawful  mail 
matter  at  the  time  the  constitution  was  adopted.  This  line  of  reasoning  has 
been  sought  to  be  applied  to  other  matters  of  federal  cognizance,  but  has  not 
met  with  favor.  Thus,  congress  is  authorized  to  establish  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States;  and  it  has  been  con- 
tended, in  respect  to  laws  on  that  subject  which  have  been  enacted  by  congress, 
that  the  power  of  congress  is  limited  to  the  principle  on  which  the  English 
bankruptcy  system  was  founded  when  the  constitution  was  adopted,  and  cannot 
extend  to  authorizing  voluntary  bankruptcies,  or  to  putting  into  involuntary 
bankruptcy  others  than  traders,  or  to  granting  discharges  without  the  consent 
of  creditors,  or  to  authorizing  such  compositions  as  are  now  provided  for.  But 
the  view  has  prevailed,  that  congress,  in  passing  laws  on  the  subject  of  bank- 
ruptcies, is  not  restricted  to  laws  with  such  scope  only  as  the  English  bank- 
ruptcy laws  had  when  the  constitution  was  adopted,  and  that  it  is  sufficient  if 
the  statute  relates  to  the  subject  of  bankruptcies.  In  re  Klein,  1  How.,  278; 
In  re  Silverman,  1  Saw.,  410;  United  States  v,  Pusey,  6  K  B.  R,  2S4;  In  re 
Keiman,  7  Ben.,  455,  and  12  Blatch.,  562.  So,  also,  in  respect  to  admiralty  and 
maritime  juris<liction.  The  constitution  declares  (art.  3,  sec.  2)  that  ihe  judicial 
power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and  mari- 
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time  jurisdiction.  Prior  to  the  decision  in  the  case  of  The  Propeller  Genesee 
Ciiief  V.  Fitzhugh,  12  How.,  4i3:  it  had  always  been  understood  and  held 
that,  under  the  constitution,  such  jurisdiction  was  confined  to  tide-waters.  In 
that  case  it  was  held  that,  according  to  the  true  construction  of  the  grant  in  the 
constitution,  the  admiralty  jurisdiction  extended  to  all  public  navigable  waters, 
whether  influenced  by  the  tide  or  not.  In  England,  in  the  text-writers  and 
the  decisions,  the  jurisdiction  of  the  admiralty  had  always  been  spoken  of  as 
confined  to  tide-water;  tide-water  and  navigable  water  being,  in  England, 
synonymous  terras,  and  "  tide- water"  meaning,  in  England,  nothing  more  than 
public  rivers  as  contradistinguished  from  private  ones.  At  the  time  the  con- 
stitution was  adopted,  and  our  courts  of  admiralty  went  into  operation,  the 
English  definition  of  the  jurisdiction,  that  it  was  confined  to  the  ebb  and  flow 
of  the  tide,  was  adopted  here  by  the  courts.  But  it  afterwards  became  evi- 
dent that  a  definition  which  would  limit  public  rivers  in  this  <Joantry  to  tide- 
water rivers  was  utterly  inadmissible,  and  it  was  held  that  the  lakes  and  tho 
waters  connecting  them  were  public  waters  and  within  the  grant  of  admiralty 
and  maritime  jurisdiction  in  the  constitution. 

§  981).  In  what  ?nanner  a  grant  of  power  to  congress  in  the  constitution  is  to 
he  construed. 

These  illustrations  serve  to  show  that,  in  construing  a  grant  of  power  in  the 
constitution,  it  is  to  be  construed  according  to  the  fair  and  reasonable  import 
of  its  terms,  and  its  construction  is  not  necessarily  to  be  controlled  by  a  refer- 
ence to  what  existed  when  the  constitution  was  adopted.  A  power  to  establish 
postoffices  and  post-roads  is  executed  by  the  single  act  of  making  the  estab- 
lishment; but  under  such  power  it  has  always  been  held  to  be  lawful  to  carry 
the  mail  along  the  post-road,  from  one  postoiflce  to  another,  and  to  punish  those 
who  steal  letters  from  tho  postoflBce  or  rob  the  mail.  So,  under  the  power  to 
establish  postoffices  and  post-roads,  it  must  be  held  that  congress  has  the  right 
to  prescribe  what  it  will  carry  along  the  post-road  as  part  of  the  mail,  and  what 
it  will  not  carry,  and  to  render  its  enactments  efficient  by  punishing  as  an  offense 
the  violation  of  them.  Whether  certain  things  shall  be  excluded  or  not  is  a 
matter  for  the  sound  discretion  of  congress,  and  the  discretion  of  a  court  cannot 
be  substituted  for  the  discretion  of  congress.  The  discretion  of  congress  can- 
not be  fettered  by  the  consideration  that  a  given  thing  was  general!}'  or  even 
universally  allowed  to  be  carried  in  the  mail  when  the  constitution  was  adopted. 
To  argue  against  the  existence  of  such  discretion  because  it  is  possible  for 
congress  to  abuse  its  exercise,  by  excluding  from  the  mail  letters  containing 
matter  of  a  given  character,  through  caprice  or  from  partisan  prejudice,  is  to 
argue  against  the  existence  of  all  discretion  in  congress  in  the  exercise  of  any 
of  the  powers  conferred  on  it.  All  such  discretion  may  be  abused,  but  the 
correction  of  the  abuse  must  be  left,  under  our  form  of  government,  to 'the 
expression  of  the  will  of  the  people  by  means  of  the  elective  franchise. 
The  existence  of  the  abuse  is  no  argument  against  the  existence  of  the  power. 
Because  an  individual  judge  might  not,  if  a  legislator,  have  thought  it  .wise 
to  exclude  from  the  mad  a  sealed  letter  containing  matter  of  a  given  char- 
acter, it  is  not  for  him,  in  the  exercise  of  his  judicial  functions,  to  hold  that 
such  exclusion  is  not  within  the  constitutional  auth  )rity  of  congress. 

Whether  the  provisions  of  law  which  forbid  and  punish  the  carrying  of  let- 
ters outside  of  the  mail  will  be  construed  as  applying  to  letters  which  congress 
forbids  to  be  carried  in  the  mail  is  a  question  which  does  not  arise  in  thi?  case. 
It  is,  undoubtedly,  not  indispensaoly  necessary  to  the  exercise  of  the  power  of 
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establishing  postoffices  and  post-roads,  that  letters  or  circulars  concerning  lot- 
teries should  be  excluded  from  the  mails.  But  congress  is  not  prohibited  from 
excluding  them,  and,  if  congress  regards  it  as  most  beneficial  to  the  people, 
and  as  calculated  to  effect  in  the  most  proper  manner  the  objects  of  establish- 
ing postoffices  and  of  carrying  the  mail,  to  exclude  from  the  mail  letters  con- 
cerning lotteries,  whether  legal  ones  or  illegal  ones,  it  is  for  congress,  and  not 
for  a  court,  to  judge  of  the  degree  of  necessity  for  such  exclusion.  It  is  also  con- 
tended, for  the  relator,  that  section  3894  of  the  Revised  Statutes  does  not  cre- 
ate an}'^  crime  or  offense  against  the  United  States.  This  is  not  so.  The  word 
"punishable,"  and  the  fact  that  the  amount  of  the  fine  imposed  is  discretion- 
ary, indicate  that  a  crime  is  intended  and  not  a  pecuniary  penalty  to  be  recov- 
ered by  a  civil  action. 

§  990.  Although  the  only  punishment  prescribed  hy  a  statute  he  a  fine^  the 
offender  may  he  arrested  and  imprisoned  or  hailed  and  held  for  trial. 

It  is  farther  urged  that,  because  the  only  punishment  is  a  fine,  and  there  can 
be  no  imprisonment  except  for  the  non-payment  of  the  fine,  the  relator  cannot 
be  arrested  and  deprived  of  his  liberty  in  the  first  instance.  But  section  1014 
of  the  Revised  Statutes  provides  that,  for  any  crime  or  offense  against  the 
United  States,  the  offender  may  be  arrested  and  imprisoned  or  bailed  for  trial. 
If  there  be  a  crime  or  offense,  an  arrest  for  trial  may  be  made,  to  be  followed 
by  imprisonment  if  no  bail  is  taken,  or  by  bail,  even  though  the  punishment, 
on  conviction,  be  a  fine  alone.  The  arrest  is  made  to  secure  a  trial  for  the 
offense. 

The  writ  is  dismissed  and  the  relator  is  remanded  to  the  custody  of  the  mar- 
shal under  the  process  of  commitment  by  which  he  was  held. 

UNITED  STATES  v.  JONES. 
(Circuit  CJourfc  for  New  York:  10  Federal  Reporter,  46»-471.    1883.) 

Opinion  by  Benedict,  D.  J. 

Statement  of  Facts. —  The  accused  was  tried  upon  an  information  framed 
under  section  5480  of  the  Revised  Statutes.  Having  been  convicted  he  now 
raoves  for  a  new  trial.  One  ground  of  the  application  is  that  the  evidence 
failed  to  make  out  an  offense  such  as  is  described  in  section  5480.  The  evi- 
dence was,  and  the  jury  under  the  charge  must  have  found,  that  the  accused 
devised  a  scheme  to  put  counterfeit  money  in  circulation  by  sending  through 
the  mail  to  one  Bates  a  letter  calculated  to  induce  Bates  to  purchase  coun- 
terfeit money  at  a  low  price,  for  the  purpose  of  putting  it  off  as  good. 
The  evidence  further  showed,  and  the  jury  found,  that  the  accused,  in 
order  to  carry  his  said  scheme  into  effect,  did  place  in  the  postoflSce  at  New 
York  city  a  letter  such  as  described  in  the  information,  for  the  purpose  of  in- 
ducing Bates  to  purchase  counterfeit  money  at  a  low  price,  in  order  that  !.(» 
mi^ht  put  it  off  as  good  money  for  its  face  value.  This  evidence  was  sufficient 
to  make  out  an  offense  such  as  is  created  by  the  statute  under  which  this  in- 
formation was  framed,  notwithstanding  the  absence  of  any  evidence  to  show 
an  intention  on  the  part  of  the  accused  to  defraud  Bates  or  any  other  particular 
I)erson. 

§  991  •    What  is  a  schemes  to  defraud  under  Revised  Statutes^  section  6^80. 

The  scheme  to  defraud  described  in  the  information  may  be  a  scheme  to  de- 
fraud any  person  upon  whom  the  bad  money  might  be  passed,  and  it  is  within 
the  Boope  of  the  statute,  although  no  particular  person  bad  been  selected  as 
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the  subject  of  its  operation.  Any  scheme,  the  necessary  result  of  which  would 
be  the  defrauding  of  somebody,  is  a  scheme  to  defraud  within  the  meaning  of 
section  54S0,  and  a  scheme  to  put  counterfeit  money  in  circulation  is  such  a 
scheme.  We  are,  therefore,  of  the  opinion  that  the  offense  charged  was  proved 
by  the  evidence. 

§  992.  GorpuB  delicti  may  he  proved  by  d*^fendanfs  admission. 

Another  point  taken  is  that  there  was  no  evidence  of  the  corpus  delicti  ex- 
cept the  defendant's  admission.  But  the  gist  of  the  offense  consists  in  the 
abuse  of  the  mail.  The  corpus  delicti  was  the  mailing  of  the  letter  in  execu- 
tion of  the  unlawful  scheme.  There  was  direct  evidence  of  the  mailing  of  (he 
letter  by  some  one,  and  the  letter  itself  showed  its  unlawful  character.  This 
much  being  shown,  it  was  certainly  competent  to  prove  that  the  defendant  was 
the  sender  of  the  letter  by  his  admission  to  that  effect. 

§  993.  Evidence  of  handwriting;  proof  hy  experts. 

Another  point  made  is  that  error  was  committed  at  the  trial  by  the  re- 
fusal to  permit  the  jury  to  inspect  a  copy  of  the  letter  proved  to  have  been 
mailed,  which  copy  the  accused  made  in  the  presence  of  the  jury.  In  this 
there  was  no  error.  It  is  not  allowable,  upon  an  issue  as  to  handwriting,  to 
put  in  evidence  papers,  otherwise  irrelevant,  merely  for  the  purpose  of  enabling 
the' jury  to  institute  a  comparison  of  the  writing.  The  statute  of  the  state  of 
New  York,  permitting  a  comparison  of  writings  for  the  purpose  of  determin- 
ing handwriting,  has  no  effect  upon  criminal  proceedings  in  the  courts  of  the 
United  States.  In  those  courts  the  extent  of  the  rule  is  to  permit  the  jury  to 
compare  writings  lawfully  in  evidence  for  some  other  purpose.  It  has  never 
been  permitted  to  introduce  writings  for  the  mere  purpose  of  enabling  the  jury 
to  institute  a  comparison  of  writings.  To  permit  the  practice  here  sought  to 
be  established  would  be  to  permit  the  defendant  to  make  evidence  for  himself. 

The  last  point  made  is  that  error  was  committed  in  refusing  to  permit  an 
expert  in  handwriting  to  say  whether  the  original  letter  put  in  evidence 
by  the  government,  and  the  copy  of  it  made  by  the  accused  in  the  presence 
of  the  jury,  were  in  the  same  handwriting.  Here  was  no  error.  It  was 
not  shown  that  the  expert  knew  the  defendant's  handwriting,  and  whether 
the  two  letters  were  in  the  same  handwriting  was  immaterial,  except  upon 
the  assumption  that  because  the  copy  of  the  letter  was  made  by  the  de- 
fendant it  was  in  his  usual  handwriting, —  an  assumption  by  no  means  justifi- 
able by  the  circumstances  under  which  the  copy  was  made.  The  motion  is 
accordingly  denied. 

UNITED  STATES  «.  KELLY. 

(Circuit  Court  for  Nevada:  8  Sawyer,  666-571.    1876.) 

Statement  of  Facts. —  Indictment  of  the  publisher  of  a  newspaper  for  mail- 
ing a  newspaper  containing  an  advertisement  of  a  person  proposing  to  furnish 
advice  and  remedies  to  prevent  conception,  and  procure  abortion,  in  violation 
of  section  3893,  Kevised  Statutes.     There  was  a  demurrer  to  the  indictment. 

§  994.  Mailing  an  advertisement  giving  information  where  advice  and  ma- 
terial for  preventing  conception  and  procuring  abortion  can  be  procured  is  a 
violation  of  section  S893,  Revised  Statutes.  \Rule  for  construing  such  advertise- 
ment. 

Opinion  by  Sawyer,  J. 

We  think,  upon  examination,  that  there  can  be  no  doubt  as  to  what  any- 
body would  understand  from  this  advertisement.     In  it  the  doctor  has  particu- 
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lariy  included  and  pointed  out  all  diseases,  private  and  otherwise,  and  then 
he  refers  to  "  other  iroubles.^^  He  refers  to  any  occasion  why  an  increase  of 
family  should  not  be  desired.  It  is  true  he  has  not  used  the  word  "  prevent." 
He  has  been  very  cautious;  but  what,  evidently,  is  the  meaning  intended  to  be 
conveyed?  He  does  not  use  language  so  direct  as  he  might  possibly  have  done, 
bat,  if  the  advertisement  gives  the  forbidden  information  indirectly,  it  is  as 
much  within  the  prohibition  of  the  law  as  if  it  were  given  in  direct  terms.  It 
appears  to  us  that  the  information  prohibited  by  law  is  undoubtedly  furnished. 
No  one  who  desired  to  find  a  party  with  whom  to  confer  as  to  these  remedies, 
or  from  whom  to  receive  advice  with  regard  to  procuring  abortion  or  the  pre- 
vention of  conception,  would  have  any  diBSculty  in  understanding  that  this 
party,  W,  K.  Dougherty,  had  given  notice  that  he  could  and  would  give  that 
advice,  and  furnish  those  remedies.  The  language  of  this  advertisement  must 
be  understood  as  its  author  intended  it  should  be.  Chief  Justice  Shaw  thus 
states  the  doctrine  of  intent:  "  It  is  a  general  rule  of  construction  in  actions  of 
slander,  indictments  for  libel,  and  other  analogous  cases,  where  an  offense  can 
be  committed  by  the  utterance  of  language,  orally  or  in  writing,  that  the  lan- 
guage shall  be  construed  ancl  understood  in  the  sense  in  which  the  writer  or 
speaker  intended  it.  If,  therefore,  obscure  and  ambiguous  language  is  used,  or 
language  which  is  figurative  or  ironical,  courts  and  juries  will  understand  it 
according  to  its  true  meaning  and  import,  and  the  sense  in  which  it  was  in- 
tended, to  be  gathered  from  the  context,  and  from  all  the  facts  and  circum- 
stances under  which  it  was  used."  Commonwealth  v.  Kneeland,  20  Pick.,  206; 
1  Bish.  Cr.  L.,  sec.  914. 

"In  like  manner  the  form  of  the  libel  is  immaterial;  for,  if  the  language  is 
ironical,  or  is  otherwise  so  framed  as  not  to  convey  directly  the  idea  meant, 
yet,  if  it  is  adapted  to  accomplish  the  evil  purpose,  it  is  sufficient."  Id.,  sec, 
915.  Hawkins  adds,  "  that  a  defamatory  writing  expressing  only  one  or  two 
letters  of  a  name  in  such  a  manner  that,  from  what  goes  before  and  follows 
after,  it  must  needs  be  understood  to  signify  such  a  particular  person,  in  the 
plain,  obvious  and  natural  construction  of  the  whole,  and  would  be  perfect 
nonsense  if  strained  to  any  other  meaning,  is  as  properly  a  libel  as  if  it  had 
expressed  the  whole  name  at  large;  for  it  brings  the  utmost  contempt  upon  the 
law  to  suflfer  its  justice  to  be  eluded  by  such  trifling  evasions;  and  it  is  a  ridicu- 
lous absurdity  to  say  that  a  writing  which  is  understood  by  every,  the  meanest, 
capacity,  cannot  possibly  be  understood  by  a  judge  and  jury."  Id.  It  seems 
to  ns  that  this  language  is  particularly  applicable  to  this  case.  Is  it  possible  to 
doubt  that  the  language  of  this  advertisement  is  so  framed  as  to  convey,  if  not 
directly  the  idea  tneant,  at  least  indirectly,  or  that  it  accomplishes  the  evil  pur- 
poses sought  to  be  avoided  by  the  statute?  Is  it  possible  for  anybody  to  read 
this  advertisement  and  not  understand  that  he  can  find  medicine,  advice  and 
treatment  at  the  place  mentioned  for  the  purposes  which  are  by  the  statute  for- 
bidden? We  think  that  no  private  party  in  search  of  such  remedies  and  no 
judge  or  juror  would  be  at  a  loss  to  understand  the  meaning  of  this  advertise- 
ment, however  cautiously  worded  to  escape  the  penalty  of  the  law.  Indeed, 
we  think  the  information  prohibited  by  statute  is  directly  conveyed. 

§  995.  It  is  not  necessary  that  an  indiGtment  should  allege  the  particular  ar* 
tides  intended  to  prevent  conception^  etc. 

It  was  further  said,  in  objection  to  this  indicOhient,  that  some  particular  ar- 
ticle or  thing  should  be  specifically  described  in  the  advertisement  mailed,  and 
that  none  is  so  described.     We  do  not  think  it  necessary  that  any  particular 
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article  or  its  specific  properties  should  be  indicated  in  the  advertisement 
W.  K.  Dougherty  advertises  that  he  will  not  only  give  advice,  but  furnish  the 
remedies  to  accomplish  the  forbidden  purposes.  He  does  not  point  out  the  rem- 
edies specifially  and  state  what  they  are;  and  it  is  not  necessary  that  he  should 
do  so.  It  is  sufficient  if  he  advertises  that  the  remedies  can  be  furnished  by 
him,  and  where  and  under  what  circumstances  they  can  bd  obtained.  We 
think  the  languao^e  used  is  sufficiently  specific  to  sustain  the  indictment.  This 
law  was  not  passed  without  an  occasion  for  it.  Usually  statutes  are  not  passed 
to  meet  an  emergency  until  an  emergency  arises  or  is  anticipated  in  some  way. 
It  is  not  to  be  expected  that  a  quack  doctor  will  advertise  in  plain  express 
terms  that  he  will  furnish  the  means  for  the  prevention  of  conception  or  to 
procure  abortion.  Such  an  advertisement  probably  never  has  been  and  never 
will  be  published.  It  is  doubtful  if  any  one  more  specific  than  this  has  ever 
been  published.  Undoubtedly  advertisements  of  this  character  have  baen  pub- 
lished for  many  years  extensively;  and  to  meet  this  class  of  cases,  among 
others,  the  statute  was  passed.  If  this  advertisement  does  not  fall  within  th^j 
purview  of  the  statute,  it  may  well  be  regarded  as  a  useless  enactment.  It  will 
certainly  fail  to  accomplish  the  purposes  intended. 

This  indictment  charges  the  defendant  with  mailing  a  paper  which  gave  in- 
formation where  the  remedies  or  article  or  thing  could  be  "  obtained  and  made." 
It  is  claimed  that  it  is  insufficient  on  that  ground,  whatever  the  proof  may  be. 
We  do  not  think  it  necessary  to  prove  the  conjunctive.  Two  cases  were  cited  by 
defendant's  counsel,  which  were  supposed  by  him  to  sustain  his  views,  but  we 
do  not  think  his  position  is  sustained  by  those  cases;  on  the  contrary,  the  au- 
thorities cited,  properly  considered,  are  against  him.  "  Thus,"  says  Mr.  Bishop, 
"  if  the  charge  is  that  the  defendant  did  such  and  such  things  to  the  disturb- 
ance of  a  public  meeting,  so  much  of  those  specific  things  must  appear  in  the  evi- 
dence to  have  been  done  as  were  necessary  to  constitute  the  offense;  it  not  being 
permissible  to  show  instead  other  acts  of  disturbance  which  would  have  beea 
sufficient  had  they  been  alleged."  Bish.on  Cr.  Pro.,  sec.  234.  "And  where  a 
statute  made  it  an  offense  to  be  a  common  seller  of  'spirituous  or  intoxicating 
liquors'  without  license,  and  the  defendant  was  charged  with  being  such  com- 
mon seller  of  *  spirituous  and  intoxicating  liquors,' it  was  held  that,  though 
proof  of  the  liquor  being  either  spirituous  or  intoxicating,  would  satisfy  the 
demands  of  the  statute,  yet,  to  meet  the  allegation  of  the  indictment,  it  must 
be  shown  to  be  both."  Id.  That  is  very  true  in  that  case.  The  words 
spirituous  and  intoxicating  describe  the  particular  liquors  —  they  are  descriptive 
of  the  liquors,  i.  e.,  those  liquors  were  both  spirituous  and  intoxicating.  See, 
also,  sec.  336,  Bish.  on  Cr.  Pro.  The  proof  of  a  sale  of  spirituous  but  not  in- 
toxicating, or  intoxicating  but  not  spirituous,  liquors  would  not  establish  the 
sale  of  the  kind  of  liquors  alleged,  and  thus  there  would  be  a  variance. 

In  this  case  the  statute  makes  it  an  offense  to  mail  a  notice  showing  where 
or  how,  or  of  whom,  or  by  what  means  the  articles  may  bo  obtained  or  made; 
but  the  indictment  alleges  it,  in  the  conjunctive,  "where  Liiey  may  be  had 
and  made."  The  proof  of  either  is  an  offense,  and  proof  of  either  would  be 
sufficient  to  support  the  charge  made  in  the  indictment.  This,  however,  is  a 
question  of  proof  which  does  not  affect  the  decision  on  demurrer. 

We  are  of  the  opinion  that  the  indictment  is  good,  and  that  the  demurrer 
should  be  overruled.  • 
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UNITED  STATES  v.  BOTT  — SAME  v,  WHITEHEAD. 
(Circuit  Court  for  New  York:  11  Blatchford.  340-349.     1873.) 

Opinion  by  Benedict,  J. 

Statement  of  Facts. —  The  above  named  defendants  were  separately  indicted 
under  section  148  of  the  act  of  June  8,  1872  (17  U.  S.  Stat,  at  Large,  oOH).  as 
amended  bj^  section  2  of  the  act  of  March  3,  1873  (id.,  590),  which  provides 
"that  no  obscene,  lewd  or  lascivious  book,  pamphlet,  picture,  paper,  print  or 
other  publication  of  an  ii^decent  character,  or  any  article  or  thing  designed  or 
intended  for  the  prevention  of  conception  or  procuring  of  abortion,  nor  any 
article  or  thing  intended  or  adapted  for  any  indecent  or  immoral  use  or  nature, 
nor  any  written  or  printed  card,  circular,  book,  pamphlet,  advertisement  or 
notice  of  any  kind,  giving  information,  directly  or  indirectly,  where,  or  how,  or 
of  whom,  or  by  what  means,  either  of  the  things  before  mentioned  may  be 
obtained  or  made,  a  .  .  shall  be  carried  in  the  mail;  and  any  person  who 
shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  delivery,  any 
of  the  hereinbefore  mentioned  articles  or  things,  or  anj^  notice  or  paper  contain- 
ing any  advertisement  relating  to  the  aforesaid  articles  or  things,  .  .  .  shall 
be  deemed  guilty  of  a  misdemeanor." 

§  996.  It  is  not  a  defense  to  an  indictment  for  depositing  in  the  mail  an  article 
^^designed  to  prevent  conception^^^  etc.y  that  such  article  so  deposited  was  harmless 
and  would  produce  no  such  effect,  ' 

The  first  question  which  it  is  proposed  to  consider  is,  whether,  upon  an  indict- 
ment charging  the  defendant  Bott  with  depositing  in  the  mail  a  certain  powder 
designed  and  intended  for  the  prevention  of  conception  or  procuring  of  abor- 
tion, he  may  show,  as  matter  of  defense,  that  the  powder  which  he  deposited 
in  the  mail  would  not,  in  fact,  liave  any  tendency  to  prevent  conception  or  pro- 
cure abortion,  and  that  its  harmless  character  was  known  to  the  defendant 
when  he  made  the  deposit  in  the  mail.  Upon  this  question  my  opinion  is,  that 
such  facts  do  not  constitute  a  defense.  Congress  has  exclusive  jurisdiction  over 
the  mails,  and  may  prohibit  the  use  of  the  mails  for  the  transmission  of  any 
article.  Any  article  of  any  description,  whether  harmless  or  not,  may,  there- 
fore, be  declared  contraband  in  the  mail,  by  act  of  congress,  and  its  deposit  there 
be  made  a  crime.  But  the  protection  of  the  mails  is  the  limit  of  the  power  of 
congress  over  the  matter  in  question,  and  the  words  of  the  statute  under  con- 
sideration must  be  construed  with  reference  to  this  limitation.  The  prevention 
of  abortion  in  the  several  states  is  not  within  the  power  which,  under  the  con- 
stitution, belongs  to  the  United  States.  That  duty  is  upon  the  states.  It  can- 
not, therefore,  be  thought  that  congress  proposed  by  the  words,  "designed  or 
intended  for  the  prevention  of  conception  or  procuring  abortion,"  to  make  the 
intent  to  prevent  conception  or  to  procure  abortion  an  element  of  an  offense 
against  the  United  States.  ,These  words,  consequently,  should  not  be  consid- 
ered as  intended  to  describe  the  intent  which  must  be  an  element  of  the  crime 
against  the  United  States,  but  simply  as  descriptive  of  the  article  made  contra- 
band; and  the  phrase  must  be  understood  to  indicate  as  contraband  in  the 
mail  any  article  or  thing  designed,  in  a  manner  calculated  to  secure  its  use  by 
any  one,  for  the  purpose  of  preventing  conception  or  procuring  abortion.  The 
crime  against  the  United  States  relates  only  to  matter  in  the  mails.  The 
unlawful  act  of  depositing  contraband  matter,  coupled  with  the  intent  to 
deposit  such  matter,  constitutes  the  crime.  The  guilty  intent  appears  from  the 
fact  of  the  deposit  of  such  matter  bv  one  knowing  what  article  he  deposits. 
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The  evidence  of  the  crime  is,  therefore,  complete,  when  the  act  and  the  knowl- 
edge are. shown,  "Whether  the  article  would,  in  reality,  accomplish  the  result 
represented  to  be  its  eflFect,  or  whether  the  defendant  desired  or  expected  such 
a  result,  thus  appears  immaterial 

If  this  view  of  the  law  be  correct,  evidence  tending  to  show  the  harmless 
character  of  the  powders,  and  also  evidence  that  the  powders  were  known  to 
the  defendant  to  have  been  ordered  of  him  by  a  man,  and  for  the  purpose  of 
obtaining  evidence  on  which  to  base  a  prosecution,  and  were  made  harmless  in 
order  to  dupe,  was  properly  excluded.  If  such  facts  were  shown,  it  would  still 
be  true  that  the  defendant  deposited  in  the  mail  powders  which  have  been 
found  to  be  put  up  in  a  form,  and  described  in  a  manner,  calculated  to  insure 
their  use,  for  the  prevention  of  conception,  by  any  one  desiring  to  accomplish 
that  result,  and  into  whose  hands  they  might  fall. 

§  997,  On  an  indictment  for  depositing  in  the  mailj  ete.y  the  fact  that  the  con- 
irahand  articles  are  not  procwahle  at  the  place  designated  in  the  advert iscjnejit 
or  notice  is  no  defense. 

A  similar  question  arises  under  the  indictment  against  Whitehead,  which 
charges  the  deposit  of  an  advertisement  or  notice  giving  information  where  and 
of  whom  certain  of  the  articles  made  contraband  by  the  statute  could  be  ob- 
tained. The  evidence  showed  the  deposit  of  a  notice  stating  that  certain  arti- 
cles contraband  by  the  statute  could  be  obtained  at  a  designated  place.  This 
being  shown*  whether,  in  point  of  fact,  the  information  in  the  notice  was  true, 
and  whether  such  articles  were  at  the  place  designated,  is  of  no  consequence. 
The  paper  in  the  mail  is  the  same,  whether  its  statements  be  true  or  false;  and 
the  object  of  the  statute  is  to  keep  such  papers  out  of  the  mails.  Whether 
such  articles  should  be  procurable  or  not,  it  is  not  for  congress  to  say,  but  con- 
gress can  prohibit  the  transmission,  in  the  mails,  of  papers  containing  such  ob- 
jectionable matter,  as  a  notice  that  indecent  pictures,  and  articles  to  be  used  for 
the  purpose  of  procuring  abortions,  are  obtainable  at  certain  places.  This 
power  has  been  exercised  in  the  enactment  of  the  present  statute,  and  the  crime 
created  by  the  statute  is  complete  when  such  objectionable  matter  is  knowingly 
deposited  in  the  mail. 

The  same  conclusion  may  be  arrived  at  by  giving  to  the  word  "designed,"  as 
used  in  this  statute,  the  signification  of  "  designated,"  which  is  one  of  the  ordi- 
nary meanings  of  the  word.  The  powders  which  the  defendant  Bott  deposited 
in  the  mail  were  clearly  designated  as  articles  for  the  prevention  of  conception, 
and  were,  therefore,  within  the  prohibition  of  the  statute.  These  views  dispose 
of  all  the  questions  which  have  been  raised  in  these  cases,  and  the  result  is,  that 
the  motions  for  new  trials  are  denied. 

UNITED  STATES  v.  SMITH. 
(Circuit  Court  for  Kentucky:  11  Federal  Ref^rter,  663-665.    1883.) 

Opinion  by  Babr,  D.  J. 

Statement  of  Facts. —  The  information  in  this  case  alleges  that  the  defend- 
ant Smith  did  knowingly  deposit,  for  mailing  and  delivery  in  the  mails  of  the 
United  States,  "a  certain  pftstal  card,  upon  which  indecent  and  obscene  epi- 
thets, terras  and  language"  were  written,  to  wit: 

"  Oct.  19,  1881. 

"Dr.  Sib:  Tour  P.  C.  this  date  rec'd  &  in  reply  having  had  one  business 
transaction  with  you  which  fully  developed  you  to  me  as  a  d — n  scoundrel 
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and  rascal^  I  beg  that  all  transactions  in  a  business  manner  cease  between  ua 
&  that  no  farther  business  relations  ever  to  exist. 

"  Kespectfully,  F.  A,  SMrrn." 

This  was  directed  to  "F.  M.  Laswell,  Esq.,  Glasgaw,  Kenty." 

The  defendant  admits  writing,  and  depositing  in  the  mail,  this  postal  card, 
and  the  question  arises  whether  this  is  an  offense  within  the  meaning  of  an  act 
approved  July  12,  1876,  amending  section  3S93  of  the  Revised  Statutes,  pro- 
viding a  penalty  for  mailing  obscene  books,  etc.  That  law  "enacts  that  section 
3S1)3  of  the  Revised  Statutes  shall  bo  and  is  hereby  amended  so  as  to  read  as 
fallows:  ''Every  obscene,  lewd  or  lascivious  book,  pamphlet,  picture,  paper, 
writing,  print,  or  other  publication  of  an  indecent  character,  and  every  article 
or  thing  designed  or  intended  for  the  prevention  of  conception  or  procuring  of 
abortion,  and  every  article  or  thing  intended  or  adapted  for  any  indecent  or 
immoral  us?,  and  every  written  or  printed  card,  circular,  book,  paniphlet,  ad- 
vertisement, or  notice  of  any  kind,  giving  information,  directly  or  indirecth'^, 
where  or  how  or  of  whom,  or  by  what  means,  any  of  the  hereinbefore  men- 
tioned matters,  articles  or  things  ma}^  be  obtained  or  made,  and  every  letter 
upon  the  envelope  of  which,  or  postal  card  upon  which,  indecent,  lewd,  ob- 
scene or  lascivious  delineations,  epithets,  terms  or  language  may  be  written  or 
printed,  are  hereby  declared  to  be  non-mailable  matter,  and  shall  not  be  con- 
veyed in  the  mails,  nor  delivered  from  any  postffice,  nor  by  any  letter  carrier; 
and  any  person  who  shall  knowingly  deposit,  or  cause  to  bo  deposited,  for 
mailing  or  delivery,  anything  declared  by  this  section  to  be  non-mailable 
matter,  .  .  .  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  for  each 
and  every  offense  be  fined  not  less  than  one  hundred  nor  more  than  five  thou- 
sand dollars,  or  imprisoned  at  hard  labor  not  less  than  one  year  nor  more  than 
ten  years,  or  both,  at  the  discretion  of  the  court."     Supp.  R.  S.,  229. 

§  998.  What  is  the  meaning  of  the  word  " tJideceni"  as  vsed  in  the  act  of 
July  ISj  1876^  prohibiting  the  mailing  of  improper  matter. 

The  language  of  this  postal  card  is  not  obscene,  but  it  is  insisted  that  it  is 
indecent  within  the  meaning  of  this  law.  A  brief  review  of  the  legislation  of 
congress  upon  this  subject  will  aid  in  coming  to  a  correct  conclusion  as  to  the 
meaning  of  the  word  "indecent"  as  used  in  this  act.  The  first  act  upon  this 
subject  was  approved  March  3,  1865,  and  in  that  act  the  language  was  "  no 
obscene  books,  etc.,  •  .  or  other  publication  of  a  vulgar  and  indecent 
character."  The  next  act  was  approved  June  8,  1872,  and  provided  that  "  no 
obscene  book,  etc.,  ...  or  other  publication  of  a  vulgar  or  indecent  char- 
acter, or  any  letter  upon  the  envelope  of  which,  or  postal  card  upon  which, 
scurrilous  epithets  may  have  been  written  or  printed,  or  disloyal  devices  printed 
or  engraved,  shall  be  carried  in  the  mail."  The  next  act  was  March  3,  1873, 
and  that  provided  "no  obscene,  lewd  or  lascivious  book,  etc.,  •  .  .  or 
other  publication  of  an  indecent  character,  ,  .  .  nor  any  written  or  printed 
card,  circular,  .  ,  .  upoif  which  scurrilous  epithets  may  be,  .  .  .  shall 
be  carried  in  the  mails,"  etc.  The  title  of  this  act  is  "An  act  for  the  sup- 
pression of  trade  in  and  circulation  of  obscene  literature  and  articles  of  immoral 
use."  Section  3893  of  the  Revised  Statutes  provided  that  postal  cards  upon 
which  "indecent  or  scurrilous  epithets  are  written  or  printed  should  be  non- 
mailable." 

It  will  be  noticed,  from  this  review  of  the  legislation  of  congress,  that  the 
act  of  1873  omitted  the  words  "disloyal  devices,"  which  was  in  the  act  of  1872, 
but  retained  the  word  "scurrilous,"  which  was  used  in  the  Revised  Statutes; 
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but  that  the  act  of  1876  omitted  the  word  "scurrilous,"  and  the  l.iw  is  now 
substantially  as  originally  enacted  in  1865.  It  is  quite  clear  that  the  purpose 
of  the  act  of  1865  was  to  prevent  the  mails  from  being  used  to  circulate  obscene 
literature,  pictures,  etc.,  and  prevent  their  use  for  immoral  purposes,  such  as 
would  give  information  in  regard  to  abortions,  etc.  The  connection  in  which 
the  word  "indecent"  is  used,  taken  with  the  history  of  the  legislation  upon 
the  subject,  leads  me  to  the  conclusion  that  it  means  immodest,  impure,  and 
that  language  which  is  coarse  or  unbecoming,  or  even  profane,  is  not  within 
the  inhibition  of  this  act.  This  construction  harmonizes  with  the  other  pro- 
visions of  the  act,  and  a  broader  definition  of  the  word  "  indecent "  would 
lead  us  beyond  its  spirit,  and  into  an  uncertain  and  boundless  field  of  construc- 
tion.   The  information  should  be  quashed. 

UNITED  STATES  v.  WILLIAMS. 
(Commissioner's  Court,  New  York:  3  Federal  Reporter,  4S4-491.    1830.) 

Allen,  Commissioner. 

Statement  of  Facts. —  The  defendant  is  charged  with  having  violated  the 
provisions  of  section  3893,  U.  8.  Revised  Statutes,  as  amended  by  section  1, 
act  of  July  12, 1876  (19  TJ.  S.  St.,  90).  The  portion  of  the  statute  to  which  the 
charge  relates  is  as  follows :  "  Every  obscene,  lewd  or  lascivious  book,  pamphlet, 
picture,  paper,  writing,  print  or  other  publication  of  an  indecent  character, 
.  .  .  and  every  letter  upon  the  envelope  of  which,  or  postal  card  upon 
which,  indecent,  lewd,  obscene  .  .  .  terms  or  language  may  be  written  or 
printed,  are  hereby  declared  to  be  non-mailable  matter.  .  .  .  And  any  per- 
son who  shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  de- 
livery, anything  declared  by  this  section  to  be  non-raailable  matter,  .  .  . 
shall  be  deemed  guilty,"  etc. 

The  particular  act  complained  of  is  the  depositing  in  the  mail  of  the  Green- 
point  station,  Brooklyn,  on  or  about  September  23,  1879,  an  obscene  and 
indecent  letter,  inclosed  in  an  envelope,  addressed  to  Mr.  George  Rowland,  of 
Greenpoint. 

Several  questions  are  involved  in  this  case:  Is  the  letter  referred  to  obscene 
or  indecent?  Is  it  such  an  one  as  is  embraced  by  the  statute?  Was  it  de- 
posited in  the  mail?  And  is  the  evidence  such  as  to  justify  the  belief  that 
the  defendant  violated  the  statute,  as  alleged?  The  letter  is  evidently  obscene 
and  indecent.  Obscene  matter  is  that  which  tends  to  deprave  and  corrupt  the 
morals  of  those  whose  minds  are  open  to  such  influences.  This  is  the  test 
given  by  Chief  Justice  Cockburne,  in  Regina  v,  Hicklin,  L.  R.,  3  Q.  B.,  360» 
and  adopted  in  later  cases  (United  States  v.  Bennett,  S.  D.  K  Y.,  1879).  In 
the  case  of  Hoywood  (Mass.),  an  obscene  writing  was  defined  as  one  offensive 
to  decency,  indelicate,  impure,  and  an  indecent  one,  as  one  unb3coming,  immod- 
est, unfit  to  be  seen.  Applying  these  tests,  it  !s  manifest  that  the  letter  in 
question  is  both  obscene  and  indecent. 

§  999.   Of  what  the  postmark  of  a  letter  is  evidence. 

The  proof  of  deposit  in  the  mail  consists  of  the  postmark  upon  the  envelope 
and  the  testimony  of  the  postoflBce  officials.  Both  the  English  and  American 
courts  have  held  that  postmarks  afford  presumptive  proof  of  deposit  in  the 
mail,  and,  although  some  effort  has  been  made  to  show  that  these  postmarks 
might  have  been  affixed  otherwise  than  bv  the  postal  officials,  there  is  sufficient 
evidence  that  the  letter  was  deposited  in  the  mail  as  charged. 
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The  question  next  to  be  considered  is  whether  the  letter  referreJ  to  is  shown 
by  the  evidence  to  be  within  the  scope  of  the  law.  The  offense  charged  is 
statutory,  and  the  determination  of  this  question  depends  upon  the  construction 
to  be  given  to  the  statute  upon  which  the  charge  is  based.  I  find  no  reported 
case  in  which  this  precise  question  has  been  discussed  and  decided,  and  it  will 
be  necessary,  therefore,  to  refer  to  the  series  of  legislation  upon  the  subject. 
The  act  of  March  3,  1865,  section  16,  provided  that  "  no  obscene  book,  pam- 
phlet, picture,  print  or  other  publication  of  a  vulgar  and  indecent  character  " 
should  be  admitted  into  the  mails,  and  punished  their  deposit  therein.  The 
act  of  June  8,  1872,  section  148,  added  to  the  prohibited  matter  "any  letter 
upon  the  envelope  of  which,  or  postal  card  upon  which,  scurrilous  epithets  may 
have  been  written  or  printed,"  and  prescribed  a  penalty  for  deposit  of  any 
"such  obscene  publications."  Then  followed  the  acts  of  March  3,  1873,  and 
July  12,  1876,  which  will  be  referred  to  hereafter.  It  is  evident  that  no  stat- 
ute, prior  to  1873,  declared  an  obscene  private  letter  contraband.  Such  a  letter 
is  not  a  "  book,"  "  pamphlet,"  "  picture  "  or  "  print,"  and  is  not  covered  by  the 
words  "other  publication,"  because  they  refer  only  to  the  classes  specifically 
named. 

§  1000.  The  transmission  through  the  mails  of  obscene  publications^  etc.y  pro- 
hibited by  the  acts  of  1872  and  others. 

In  the  case  of  Woodhull,  S.  District  N.  T.,  June,  1873,  Judge  Blatchford 
held  that  as  the  word  "newspaper"  was  not  mentioned  in  the  act  of  1872,  it 
was  not  included  within  the  meaning  of  the  words  "other  publications;"  that 
the  statute,  being  penal,  must  be  strictly  construed,  and  it  meant  that,  with 
other  publications  of  the  same  character,  books,  pamphlets  and  prints  were 
included.  In  the  act  of  1876  the  language  is,  "  obscene  book,  paper,  writing, 
print  or  other  publication,"  which  means,  according  to  the  rule  of  construction 
laid  down  in  the  Woodhull  case,  that  among  the  publications  prohibited  were 
obscene  books,  writings  and  prints.  It  would  seem,  therefore,  that  congress 
intended  the  statute  to  embrace  only  such  writings  as  are  "publications" 
within  the  meaning  of  the  law. 

§  1001.  publication  defined. 

A  "  publication  "  is  defined  in  the  dictionaries  as  a  book  or  writing  published, 
especially  one  offered  for  sale  or  to  public  notice;  and  to  publish  is  defined  to 
issue,  to  make  known  what  before  was  private,  to  put  into  circulation.  Writ- 
ings are  either  printed  matter  or  manuscript.  The  idea  of  publicity,  of  circu- 
lation, of  intended  distribution,  seems  to  be  inseparable  from  the  term  "publi- 
cation." That  only  such  papers  and  writings  as  partake  of  this  character  were 
intended  to  be  declared  contraband  seems  to  be  indicated  by  a  further  review 
of  the  series  of  legislation  upon  the  subject.  The  words  "paper"  and  "  writ- 
ing" first  appear  in  the  act  of  1873,  the  title  of  which  is  "  An  act  for  the  sup- 
pression of  trade  in  and  circulation  of  obscene  literature  and  articles  of  im- 
moral use."  The  statute  is  thus  declared  to  be  directed  only  to  such  literature 
and  articles  as  are  intended  for  sale  and  circulation.  Section  1  of  this  act  im- 
poses a  penalty  upon  any  one  who,  in  any  place  within  the  exclusive  jurisdiction 
of  the  United  States,  "shall  sell,  give  away,  exhibit,  or  otherwise  publish,  or 
have  in  p)ossession  for  such  purpose,  any  obscene  book,  pamphlet,  paper,  writing, 
or  shall  advertise  the  same  for  sale." 

This  section  does  not  punish  the  preparation  of  an  obscene  paper  or  writing, 
but  the  publishing  it  after  it  is  prepared;  nor  does  it  forbid  the  possession 
of  the  same,  but  possession  with  intent  to  publish;  thus  showing  clearly  that 
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congress  did  not  intend  that  the  preparation  of  a  paper  or  writing  should  be 
regarded  as  the  publication  of  it.  The  next  section  provides  that  ''no  obscene 
book,  pamphlet,  picture,  paper,  print,  or  other  publication,"  etc.,  shall  be  mail- 
able, and  is  merely  a  declaration  that  the  mails  shall  not  be  used  for  the  accom- 
plishment of  the  purposes  prohibited  in  section  1 ;  section  3  forbids  the 
importation  of  the  articles  and  things  previously  mentioned;  section  4  punishes 
government  officers  who  abet  the  violation  of  the  act;  and  section  5  authorizes 
a  search  for  and  seizure  of  the  things  named,  by  United  States  marshals,  that 
the}'  may  be  condemned.  The  statute  was  intended  to  be  complete  in  its 
scope,  and  to  prevent  —  jFirst^  the  sale  and  circulation;  second,  the  distribution 
by  mail;  t/nrdy  the  importation  of  the  literature  and  articles  referred  to;  and, 
/ourih,  the  seizure  and  condemnation  of  the  same;  and,  in  order  to  deter- 
mine what  things  are  embraced  by  the  act,  its  several  provisions  must  be  con- 
strued together. 

It  will  be  noticed  that "  writing"  appears  only  in  section  l,as  also  do  "  draw- 
ing," "representation,"  "circular;"  but  it  cannot  be  presumed  that  congress 
intended  to  prohibit  the  sale  and  circulation  of  these  things,  and  j^et  permit 
them  to  be  distributed  by  mail.  Manifestly  they  were  intended  to  be  covered 
by  the  general  designations  used  in  section  2,  and  the  latter,  therefore,  indicate 
to  what  class  the  things  specified  in  section  1  must  belong  in  order  to  be  withia 
the  scope  of  the  statute.  Hence,  although  the  word  "  writing"  is  not  in  section 
2,  it  was  evidently  intended  by  that  section  to  exclude  from  the  mails  all  ob- 
scene writings  which  were  "publications"  of  the  classes  known  as  books, 
pamphlets,  or  papers;  and  I  think  it  manifest,  from  what  has  been  said,  that 
congress  did  not  regard  a  private  letter  as  such  a  publication,  or  within  the  act 
of  1873.  If  covered  b}''  that  act,  private  letters  could  be  examined  and  de- 
istroy^ed  under  the  authority  given  marshals  to  search  for  and  seize  "an\''  such 
article  or  thing."  So  far  as  "papers"  or  "writings"  are  concerned,  the  act 
of  1873  does  not  appear  to  have  been  changed  by  subsequent  legislation.  Sec- 
tion 2  of  the  act  was  revised  by  the  act  of  July  12,  1S7C,  in  which  the  word 
"writing"  was  inserted  in  the  list  of  non-mailable  publications;  but  this  was 
evidently  done,  not  to  enlarge  the  scope  of  the  act  of  1873,  but  because,  in  in- 
corporating that  act  into  the  Revised  Statutes  of  1873,  its  several  sections  had 
been  separated  and  classified,  and,  as  they  could  not  readily  be  viewed  together 
as  explaining  each  other,  so  much  of  section  1  was  rej^eated  in  each  separate 
section  as  was  deemed  necessary  to  make  the  meaning  of  the  law  clear.  This 
repetition  of  the  word  "  writing"  in  the  revision,  therefore,  did  not  render  non- 
mailable any  writing  not  made  so  by  the  act  of  1873,  or  not  belonging  to  the 
classes  of  publications,  the  sale  and  circulation  of  which  that  act  sought  to 
suppress.  Similar  repetitions  of  words  of  section  1  are  found  in  the  other,  now 
separated,  sections.  Section  1  became  section  5389  of  the  Revised  Statutes,  in 
the  division  of  crimes;  section  2  appears  in  section  3893,  among  the  postal 
laws;  section  4  is  found  in  section  1785,  relating  to  the  duties  of  officers;  and 
section  5  is  section  2492,  conc§rning  imports.  In  each  of  these  the  words 
"  paper,"  "  writing,"  etc.,  now  appear,  although  previously  section  1  alone  con- 
tained a  full  list  of  the  prohibited  articles,  the  other  sections  referrino-  back  to  it 
by  general  terms.  These  separated  sections  also  serve  to  further  explain  the 
meaning  of  the  original  statute. 

Section  1785,  Revised  Statutes,  provides  that  whoever,  being  "an  officer 
agent  or  employee  of  the  government  of  the  United  States,  shall  knowingly 
aid  or  abet  any  person  engaged  in  any  violation  of  any  of  the  provisions  of 
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law  prohibiting  importing,  advertising,  dealing  in,  or  exhibiting  or  senl'ng  or 
receiving  by  mail  obscene  and  indecent  publications,  .  .  .  shall  bo  doomed 
guilty,"  etc.  The  language  of  this  section  shows  that  the  provisions  of  law 
prohibiting  sending  or  receiving  by  mail  written  or  printed  matter  relates  to 
publications.  The  words  **  pap^r"  and  "  writing  "  appear  in  each  of  the  above 
sections  relating  to  the  dealing  in  and  circuhiting,  the  mailing,  the  importing, 
hud  the  seizing  and  destroying  of  obscene  matter;  and  those  sections,  being 
intimately  related  and  contributory  to  one  design,  it  must  brj  assumed  that  all 
refer  to  the  same  class  of  papers  and  writings,  anJ  to  none  other.  As  private 
letters  are  evidently  not  among  the  papers  or  writings  to  which  some  of  tliose 
sections  relate,  it  follows  that  congress  did  not  intend  to  embrace  them  within 
any  of  the  provisions  referred  to.  The  term  "  publication,"  in  the  revision,  must 
also  be  presumed  to  have  the  same  meaning  as  in  the  origiuval  act,  wherein  it  ex- 
presses more  than  mere  preparation,  and  possesses  the  added  characteristic  of 
proposed  circulation  and  distribution.  The  latter  part  of  the  statute,  relating 
to  the  taking  of  these  contraband  articles  from  the  mails,  «'\lso  carries  out  this 
idea:  it  punishes  not  the  mere  taking,  but  the  taking  **  for  the  purpose  of  cir- 
culating or  disposing  of"  them.  IMt  be  urged  that  mailing  a  letter  to  an- 
other is  a  publication  of  it,  the  reply  is  that  its  mailable  or  non-mailable 
character  must  be  determined  prior  to  its  admission  to  the  mails  and  before 
such  a  publication  can  occur. 

§  1002.  Transmission  of  ohsceiie  matter  in  a  letter  hy  mail  is  not  prohihited 
unless  the  letter  is  intended  to  be  see7i  by  others  besides  the  person  addressed. 

There  appears,  therefore,  little  room  for  doubt,  in  view  of  the  apparent  in- 
tention of  congress  as  expressed  in  the  series  of  legislation  referred  to,  that  the 
scope  of  the  statute  does  not  extend  to  papers  or  writings  which  are  not  pub- 
lications within  the  evident  meaning  of  the  law.  The  object  of  congress  has 
been  declared  by  the  United  States  supreme  court  to  be  to  refuse  the  facilities 
of  the  mails  for  the  "distribution  of  matter  deemed  injurious  to  the  public 
morals."  Ec  parte  Jackson,  96  U.  S.,  727.  And  in  the  case  of  Bennett,  S. 
Dist.  IT.  Y.,  1879,  it  was  said  to  be  the  prevention  of  the  use  of  the  mails  "  for 
the  purpose  of  disseminating  obscene  literature."  Both  these  declarations 
seem  to  except  from  the  purview  of  the  statute  written  communications  of  a 
private,  personal  nature,  emanating  from  a  single  person,  and  exhibiting  no 
purpose  of  going  beyond  the  one  directly  addressed.  As  the  court,  in  the 
Woodhull  Case  cited,  remarked  of  newspapers,  so  it  may  here  be  said  of  pri- 
vate letters,  that  if  it  were  the  intention  to  include  them,  nothing  could  have 
been  easier  than  to  add  those  words  to  the  general  list;  but,  on  the  contrary, 
the  statute  specifically  refers  to  letters  of  a  single  class  as  contraband.  After 
declaring  indecent  papers  and  writings  non-mailable,  it  adds,  "and  every  letter 
upon  the  envelope  of  which,  or  postal  card  upon  which,  indecent,  lewd,  ob- 
scene .  .  .  terms  or  language  may  be  written."  This  addition  would  be 
needless  if  the  words  "paper"  and  "writing"  were  intended  to  cover  every 
paper  and  all  written  matter,  because  postal-  cards  and  envelopes  on  which 
obscene  language  is  written  are  both  obscene  papers  and  obscene  writings. 
Hence,  the  special  designation  of  postal  cards  and  letters  indicates  that  they 
were  not  embraced  by  the  preceding  words,  "paper,  writing,  or  other  publica- 
tions," and  that  it  was  not  intended  to  exclude  from  the  mails  other  letters 
than  those  so  specifically  described. 

The  reference  to  letters  shows  that  congress  had  them  in  mind,  and,  by 
designating  a  certain  class  of  them  as  non-mailable,  there  seems  to  have  been 
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an  intention  to  confine  the  prohibition  to  that  class,  namely,  those  wherein  the 
indecent  matter  is  exposed  to  the  inspection  of  others  than  the  person  directly 
addressed  —  a  distinction  in  accordance  with  the  spirit  of  the  statute  before 
suggested.  The  statute  is  a  penal  one,  and  must  be  strictly  construed,  and 
cannot  be  extended  by  implication  even  for  the  purpose  of  embracing  cases 
clearly  within  the  mischief  intended  to  be  remedied.  Ferrett  v.  Atwill,  1 
Blatch.,  151.  A  strict  construction  of  the  statute  in  question  leaves  little 
doubt  as  to  its  proper  interpretation.  Desirable  as  it  may  be  that  private  let- 
ters containing  indecent  expressions  should  not  be  admitted  to  the  mails,  con- 
gress may  not  have  seen  fit  to  exclude  them.  Until  18G5  it  permitted  the 
admission  to  the  mails  of  all  sorts  of  obscene  and  indecent  matter,  and  it  was 
not  until  1873  that  it  excluded  newspapers  containing  indecent  articles;  and  it 
may  well  be  doubted  whether  it  has  as  yet  deemed  it  wise  to  interfere  with 
private  letters  which  are  outwardly  unobjectionable.  To  determine  whether 
the  letter  in  question  is  within  the  scope  of  -the  statute,  it  is  necessary  to  refer 
both  to  the  letter  itself  and  to  the  testimony  relating  to  it.  There  is  nothing 
indecent  upon  the  envelope.  It  is  addressed  to  the  person  to  whom  it  was  de- 
livered, sealed,  from  the  mail,  and  was  first  opened  by  him,  and  there  is  no 
evidence  that,  prior  to  that  time,  the  letter  inclosed,  which  is  iu  the  form  of  a 
private  letter,  was  seen  by  or  known  to  any  one  but  its  author. 

There  seems  to  be  no  doubt  that  such  a  letter  is  not  among  the  class  of  let- 
ters which  congress  has  declared  non-mailable,  and,  if  this  view  of  the  law  is 
correct,  the  deposit  of  it  in  the  mail  was  not  a  violation  of  the  statute.  If 
there  is  a  fair  doubt  whether  the  act  charged  is  embraced  within  the  prohibi- 
tion of  the  statute,  the  doubt  is  to  be  resolved  in  favor  of  the  defendant. 
United  States  v,  Morris,  14  Pet.,  401;  United  States  v.  Wiltbergcr,  5  Wheat., 
76  (§§  1633-36,  infra);  United  States  v.  Whittier,  18  Alb.  L.  J.,  110  (§§  1005- 
1009,  infra), 

Tiiis  conclusion  renders  it  unnecessary  for  me  to  review  the  evidence  bearing 
upon  the  question  by  whom  the  letter  referred  to  was  deposited  in  the  mail,  or 
to  express  an  opinion  thereon. 

UNITED  STATES  v.  LOFTIS. 
(District  Court  for  Oregon:  12  Federal  Reporter,  671-674.     1883.) 

Opinion  by  Deadt,  D.  J. 

Statement  of  Facts. —  The  defendant  is  accused  by  the  information  in  this 
case  of  "the  crime  of  depositing  for  mailing  and  delivery  in  the  postoffice  of 
the  United  States  a  publication  of  an  indecent  character,  and  a  letter  contain- 
ing indecent  and  scurrilous  epithets,  contrary  to  section  3893  of  the  Revised 
Statutes,  committed  by  knowingly  mailing  at  Rainier,  in  a  sealed  envelope,  post- 
age paid,  and  addressed  to  'Mr.  Joish  Way  Thayer,  Oregon  City,  Oregon,'  a 
certain  obscene  and  indecent  writing  and  publication  "  in  words  and  figures  as 
herein  set  forth. 

The  defendant  demurs  to  the  information  because  it  does  not  state  facts  suffi- 
cient to  constitute  a  crime,  and  upon  the  argument  thereof  made  the  point  that 
however  the  act  of  the  defendant  may  be  characterized  by  the  general  charge 
in  the  information,  its  true  character  must  bo  ascertained  from  the  particular 
facts  stated  therein;  and  that  it  appeared  therefrom  that  the  alleged  indecent 
"  publication  "  was  only  a  private,  sealed  letter,  and  not  a  publication  at  all,  or 
anything  within  the  purview  of  the  statute;  and  it  was  also  suggested  in  sup- 
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port  of  the  demurrer  that  the  language  contained  in  the  letter,  however  filthy, 
was  not  "obscene,  lewd  or  lascivious." 

The  legislation  upon  this  subject,  it  appears,  commenced  with  section  148  of 
tjie  postoffice  act  of  July  8,  1S72  (17  St.,  302),  which  provided  "  that  no  ob- 
scene book,  pamphlet,  picture,  print  or  other  publication  of  a  vulgar  or  inde- 
cent character,  or  any  letter  upon  the  envelops  of  which,  or  postal  card  upon 
which, scurrilous  epithets  may  have  been  written  or  printed,  or  disloyal  devices 
printed  or  engraven,  shall  be  carried  in  the  mail."  By  the  act  of  March  3, 
1S73  (17  St.,  599),  said  section  148  was  amended  so  as  to  omit  the  word  "  vulgar," 
and  all  mention  of  "disloyal  devices,"  and  to  include  "lewd  or  lascivious" 
books,  etc.,  as  well  as  "  obscene"  ones,  and  a  " paper  "  as  well  as  a  "  picture  or 
print;"  and  the  word  "indecent"  was  added  to  the  word  "scurrilous,"  in  de- 
scribing the  epithets  prohibited  on  a  postal  card  or  the  envelope  of  a  letter.  A 
new  clause  was  also  added,  prohibiting  the  transportation  in  the  mails  of  any 
"article  or  thing  designed  or  intended  "  to  prevent  conception  or  procure  abor- 
tion, or  "  for  any  indecent  or  immoral  use  or  nature,"  or  any  communicatign  or 
notice  giving  any  information  where,  how,  or  of  whom,  or  by  what  means,  any 
sach  things  may  be  obtained  or  made.  This  section,  as  thus  amended,  became 
section  3893  of  the  Revised  Statutes,  which  was  again  amended  by  the  act  of 
July  12,  1876  (19  St.,  90),  so  as  to  add  the  word  "  writing"  to  the  category  of 
non-mailable  books,  etc.,  and  in  regard  to  such  letters  and  postal  cards  substi- 
tuted tbe  following:  "  And  every  letter  upon  the  envelope  of  which,  or  postal 
card  upon  which,  indecent,  obscene,  lewd  or  lascivious  epithets,  terms  or  lan- 
guage may  be  written  or  printed,"  is  hereby  declared  to  be  non-mailable  matter. 

The  punishment  for  mailing  such  matter  is  a  fine  not  less  than  $100  nor  more 
than  $500,  or  imprisonment  at  hard  labor  not  less  than  one  year  nor  more  than 
ten  years,  or  both.  It  is  admitted  that  the  language  used  in  this  letter  is  inde- 
cent. Indeed,  it  is  grossly  so.  The  term  is  said  to  signify  more  than  indelicate 
and  less  than  immodest  —  to  mean  something  unfit  for  the  eye  or  ear.  War- 
cest  Diet.  And  I  think  it  is  obscene,  also.  This  latter  word  has  a  wide  range 
in  both  the  Latin  and  English  languages.  It  includes  on  the  one  hand  what  is 
merely  inauspicious,  foul  or  indecent,  and  on  the  other  what  is  immodest  and 
calculated  to  excite  impure  emotions  or  desires.     Worcest.  Diet. 

§  1003.  A  sealed  letter  deposited  in  the  mail  is  not  a  writing  or  publication 
within  the  purview  of  Mevised  Statutes^  section  3983. 

It  is  also  admitted  that  the  case  made  in  the  information  does  not  come 
within  the  clause  of  the  statute  directed  against  letters  eo  nomine;  but  it  is 
contended  by  the  district  attorney  that  the  letter  in  question  is  a  "  writing" 
within  the  meaning  of  that  term  as  used  in  the  first  clause  of  the  section  which 
reads:  " Every  ^obscene,  lewd  or  lascivious  book,  pamphlet,  picture,  paper, 
writing^  print,  or  other  publication  of  an  indecent  character,"  is  declared  non- 
mailable. Speaking  generally,  this  letter  is  a  writing;  but  to  bring  it  within 
this  clause  of  the  statute  it  must  be  also  a  "  publication."  This  word  "  writing  " 
occurs  in  an  enumeration  of  things  —  books,  pamphlets,  pictures,  prints  and 
papers —  which  ex  vi  termini  are  prima  facie  publications. 

The  general  phrase  with  which  the  enumeration  ends,  "  or  other  publication 
of  an  indecent  character,"  impliedly  asserts  that  the  things  before  enumerated 
are  publications.  The  expression  "John  and  James  and  other  men"  is  one  in 
which,  by  a  necessary  implication,  it  is  asserted  that  John  and  James  are  men. 
A  publication  is  something  —  as  a  book  or  print  —  which  has  been  published  — 
made  public  or  known  to  the  world.    And  a  writing,  as  well  as  a  printing,  may 
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be  published.  What  constitutes  a  publication  or  a  making  public  is  a  question, 
and  must  generally  depend  upon  the  circumstances  of  each  case.  '  But  a  pri- 
vate letter  sent  by  one  individual  to  another  in  a  sealed  envelope  cannot  be 
considered  a  '*  publication  "  within  this  statute.  But  the  fact  that  the  statute 
has  expressly  provided  for  the  case  of  a  "  letter"  in  a  separate  clause,  in  which 
the  offense  that  may  be  committed  by  means  of  it  is  confined  to  indecent,  ob- 
scene, etc.,  language  on  the  envelope  in  which  it  is  inclosed,  is  conclusive  to  my 
mind  that  congress  did  not  intend  to  include  it  in  the  term  "writing"  as  used 
in  the  clause  concerning  obscene  publications. 

§  1004.  Indecent  matter  on  the  envelope  of  a  letter  is  loithin  the  purview  of 
section  3893. 

It  never  was  the  intention  of  the  law  to  take  cognizance  of  what  passes  be- 
tween individuals  in  private  communications  under  the  sanctity  and  security 
of  a  seal.  And  probably  the  chief  reason  for  making  it  a  crime  to  put  inde- 
cent or  obscene  delineations  or  language  on  the  envelope  inclosing  such  commu- 
nications is  to  prevent  the  postoflB^ce  from  being  used  as  a  means  for  committing 
cowardly  and  indecent  assaults  at  a  safe  distance,  or  anonymously,  upon  the 
feelings  and  character  of  any  one,  by  the  use  of  indecent  or  immoral  and 
offensive  epithets  and  suggestions  openly  addressed  to  him  on  the  envelope  of 
a  letter  or  a  postal  card.  But  what  is  said  privately  —  within  the  envelope  and 
under  the  seal  —  the  statute  does  not  notice.  It  could  not  well  do  so  without 
establishing  an  espionage  over  private  correspondence,  which  would  never  be 
thought  of  in  a  free  country. 

As  was  said  by  Mr.  Justice  Field  in  Ee  parte  Jackson,  96  U.  S.,  727,  "  the 
difficulty  attending  the  subject  arises,  not  from  the  want  of  power  in  congress 
to  prescribe  regulations  as  to  what  shall  constitute  mail  matter,  but  from  the 
necessity  of  enforcing  them  consistently  with  rights  reserved  to  the  people,  of 
far  greater  importance  than  the  transportation  of  the  mail."  This  statute  is 
largely  preventive  in  its  character.  It  defines  non-raailable  matter  by  its  ex- 
ternal appearance  when  a  letter  or  sealed  package,  and  by  its  contents  when 
not,  and  therefore  open  to  inspection  by  the  postoffice  officials.  But  if  it  was 
intended  that  it  should  extend  to  the  contents  of  a  sealed  letter,  some  provision 
would  have  been  made  for  a  legal  examination  when  there  was  reason  to  be- 
lieve that  its  contents  were  obnoxious  to  the  law,  and  its  enforcement  not  left 
to  the  chance  complaint  of  the  person  to  whom  it  might  be  addressed.  But  as 
the  case  stands  it  is  apparent  that  the  matter  to  be  excluded  from  the  mails, 
and  which  is  made  a  crime  to  deposit  therein,  is  such  that  its  illegal  character 
is  open  to  inspection,  and  can  be  ascertained  without  breaking  the  seal  of  pri- 
vate correspondence. 

Therefore,  in  the  case  of  a  letter,  unless  it  is  non-mailahle  by  reason  of 
somethrng  upon  the  outside  of  it,  or  the  envelope  in  which  it  is  contained,  it  is 
mailable  without  reference  to  the  character  or  morality  of  its  contents.  And 
yet  it  is  quite  certain  that  the  public  good  would  be  promoted  and  no  privato 
right  injured  by  including  such  a  case  as  this  within  the  statute,  upon  the  com- 
plaint of  the  part}'  injured,  and  thereby  prevent  the  mails  from  being  used  as 
a  comparatively  safe  means  by  one  person  to  annoy  and  wound  the  feelings  of 
another  by  applying  to  him  in  a  letter  indecent  or  obscene  epithets,  or  accusing 
him  in  gross  and  beastly  language  of  criminal  or  immoral  conduct.  The  de- 
murrer is  sustained. 
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UNITED  STATES  v.  WHTTTIER. 
(Circuit  Court  for  Missouri:  5  Dillon,  85-45.    1878.) 

Statement  of  Facts. —  The  defendant  was  charged  with  having  mailed  a 
letter  giving  information  where  articles  to  prevent  conception  could  be  had. 
It  appeared  that  the  defendant  wrote  and  mailed  a  letter  in  answer  to  a  decoy 
letter  written  by  an  agent  of  the  Society  for  the  Suppression  of  Vice.  The 
decoy  letter  had  a  fictitious  name  signed,  and  asked  for  "an  absolutely  sure 
way  to  prevent  conception."  The  answer  of  defendant  was:  "I  have  what 
you  desire.  It  is  perfectly  safe,"  etc.  It  seems  that  the  detective  in  mailing 
the  decoy  letter  had  the  advice  and  assistance  of  the  postoflice  authorities. 
There  was  a  motion  to  quash. 

Opinion  by  Dillon,  J. 

The  question  submitted  has  given  the  court  some  difficulty.  Certain  prop- 
ositions and  principles  will  aid  in  its  correct  decision: 

§  1005.  Doubts  in  the  construction  of  criminal  statutes  resolved  in  javor  of 
accused. 

1.  Statutes  creating  crimes  will  not  be  extended  by  judicial  interpretation  to 
cases  not  plainly  and  unmistakably  within  their  terras.  If  this  rule  is  lost 
sight  of,  the  courts  may  hold  an  act  to  be  a  crime  when  the  legislature  never 
so  intended.  If  there  is  a  fair  doubt  whether  the  act  charged  in  the  indict- 
ment is  embraced  in  the  criminal  prohibition,  that  doubt  is  to  be  resolved  in 
favor  of  the  accused.  United  States  v.  Morris,  14  Pet.,  464;  United  States  v. 
Wiltberger,  5  Wheat.,  76  (§§  1633-36,  infrd)\  United  States  v.  Sheldon,  2 
Wheat.,  119;  United  States  v.  Clayton,  2  Dill.,  219  (§§  344-348,  supra). 

§  1006.   Congress  ha>s  plenary  power  over  the  mails, 

2.  Congress  has,  it  is  conceded,  no  power  to  make  criminal  the  using  of 
means  to  prevent  conception,  or  to  procure  abortion,  etc.,  in  the  several  states. 
That  power  belongs  to  the  respective  states.  But  congress  has  plenary  power 
over  the  mails  and  postal  service,  and  may,  undoubtedly,  declare  what  shall  not 
be  mailable  matter,  and  punish  violation  of  its  criminal  enactments  in  this  regard. 
The  protection  of  the  public  morals  in  such  cases  is  incidental  to  the  protection 
of  the  mails.  United  States  v.  Botts,  11  Blatch.,  346  (§§  996,  997,  supra) ;  In  re 
Jackson,  U.  S.  Sup.  Ct.,  Oct.  Term,  1877.  The  statute  upon  which  this  indict- 
ment is  founded  must  be  construed  with  reference  to  this  limitation  upon  the 
federal  function  and  the  supposed  federal  purpose  in  the  enactment  of  the 
statute.  Congress  meant  by  this  legislation  to  prevent  the  mails  from  being 
used  to  transport  matter  corrupting  to  the  public  morals.  7ri  rd  Jackson,  supra 
[6  Otto,  727]. 

§  1007.    Wlien  and  for  what  decoy  letters  may  he  used. 

3.  Where  persons  are  suspected  of  being  engaged  in  the  violation  of  criminal 
laws,  or  of  intending  to  commit  an  offense,  it  is  allowable  to  resort  to  detective 
measures  to  procure  evidence  of  such  fact  or  intention.  Many  frauds  upon  the 
postal,  revenue  and  other  laws  are  of  such  a  secret  nature  that  they  can  be 
effectually  discovered  in  no  other  way.  Accordingly,  there  have  been  numerous 
convictions  upon  evidence  procured  by  means  of  what  are  called  decoy  letters  — 
that  is,  letters  prepared  and  mailed  on  purpose  to  detect  the  offender, —  and  it 
is  no  objection  to  the  conviction,  when  the  prohibited  act  has  been  done,  that 
it  was  discovered  by  means  of  letters  specially  prepared  and  mailed  by  the 
officers  of  the  government,  and  addressed  to  a  person  who  had  no  actual  ex- 
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istence.  The  books  contain  many  cases  where  such  convictions  have  been  sus- 
tained. United  States  v.  Cottingham,  2  Blatch.,  470;  Regina  v.  Rathbone,  2 
Moody,  Cr.  Cas.,  310;  S.  C,  Carr.  &  M.,  22*0;  Regina  v.  Gardner,  1  Carr. 
&  K,  628;  Regina  t?.  Williams,  id.,  195;  Regina  v.  Mence,  1  Carp.  &  M. 
234. 

§  1008.  Difference  between  moral  and  legal  gicilL 

There  is  a  class  of  cases  in  respect  of  larceny  and  robbery  in  which  it  is  hold 
that  where  one  person  procures,  or  originally  induces,  the  commission  of  tho 
act  by  another,  the  person  who  does  the  act  cannot  be  convicted  of  these  par- 
ticular crimes,  although  he  supposed  he  was  taking  the  property  without  the 
consent  or  against  the  will  of  the  owner.  Archb.  Cr.  Pr.  and  Ev.,  364;  Rex  v. 
Eggington,  2  Bos.  &  P.,  58;  State  v,  Covington,  2  Bailey  (S.  C),  569;  Dodge 
V.  Brittain,  Meigs  (Tenn.),  84,  80;  Alexander  v.  State,  12  Tex.,  540;  3  Chitty, 
Cr.  L.,  925;  2  East,  P.  C,  665;  1  Bish.  Cr.  L.  (5th  ed.),  sees.  262,  263.  The 
reason  is  obvious,  viz.:  The  taking  in  such  cases  is  not  against  the  will  of  the 
owner,  which  is  the  very  essence  of  the  offense,  and  hence  no  offense,  in  the  eye 
of  the  law,  has  been  committed.  The  offender  may  be  as  morally  guilty  as  if 
the  owner  had  not  consented,  but  a  necessary  ingredient  of  legal  guilt  is  want- 
ing. This  is  strikingly  shown  by  Rex  v.  McDaniel,  Foster,  121;  S.  C,  2  East, 
P.  C,  665,  where  "Salmon,  McDaniel  and  others  conspired  to  procure  two  per- 
sons, ignorant  of  the  design,  to  rob  Salmon  on  the  highway,  in  order  that  they 
might  obtain  the  reward  at  that  time  given  for  prosecuting  offenders  for  high- 
way robbery.  Salmon,  accordingly,  went  to  the  particular  place  fixed  upon, 
with  some  money,  and  the  two  men  who  were  procured,  being  led  there  by  one 
of  the  conspirators,  robbed  him,  and  they  were  afterwards  prosecuted  and  con- 
victed ;  but  the  conspiracy  being  afterwards  detected,  the  conspirators  were 
indicted  as  accessories  before  the  fact  to  the  robbery,  and,  the  facts  being  found 
by  a  special  verdict,  the  case  was  argued  before  all  the  judges,  who  held  that 
the  taking  of  Salmon's  money  was  not  a  larceny,  being  done  not  only  with  bis 
consent,  but  by  his  procurement."  But  this  principle  must  be  limited  to  the 
cases  where  the  consent  will,  as  a  matter  of  law,  neutralize  tho  otherwise  crimi- 
nal quality  of  the  act.  1  Bish.  Crim.  Law  (5th  ed.),  sec,  262.  Thus,  where  a 
prosecution  was  founded  on  an  act  of  the  legislature  imposing  a  penalty  on  any 
one  who  should  deal  or  traffic  with  a  slave  without  a  written  ticket  or  permit 
from  the  owner,  it  is  held  that  the  offense  is  consummated,  although  the  trad- 
ing was  done  by  the  slave  in  pursuance  of  instructions  of  the  owner,  and  in 
his  presence,  when  the  accused  was  ignorant  of  such  instructions  and  presence. 
The  reason  is  that,  "  like  Eggington's  Case,  supra^  this  is  a  contrivance  to  detect 
the  offender."  State  v,  Covington,  2  Bailey  (S.  C),  569,  573.  See,  also,  Regina 
V.  Williams,  1  Carr.  &  K.,  195 ;  Regina  r.  Gardner,  id.,  628. 

The  facts  in  the  case  now  under  consideration  show  that  the  defendant  is  as 
morally  guilty  as  if  the  letter  he  was  answering  had  been  written  by  a  person 
seeking  the  prohibited  information,  and  not  by  a  detective.  But  I  am  of  the 
(>]^inion  that  these  facts  do  not  clearly  bring  the  case  within  the  particular 
clause  of  the  statute  on  which  the  indictment  is  founded.  The  indictment 
cliarges  that  the  defendant  knowingly  deposited  in  the  mail  a  letter  giving  iu- 
fonnation  where,  how,  and  of  whom  an  article  or  thing  designed  and  intended 
to  prevent  conception  could  be  procured.  This  was  in  answer  to  a  fictitious 
letter  of  inquiry.  The  letter  written  and  mailed  by  defendant  was  addressed 
to  a  person  who  had  no  existence.     On  its  face  it  did  not  show  that  it  was 
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wiihtn  the  prohiJnied  statute.  If  it  had  been  suffered  to  go  through  the  mail 
to  the  place  to  which  it  was  addressed,  it  would  not  have  been  called  for,  but 
would  have  been  sent  to  the  dead-letter  office,  and  could  not  have  given  to  any 
person  the  prohibited  information.  The  defendant  doubtless  intended  to  give 
the  inhibited  information,  but  the  statuta  does  not  apply  to  a  letter  merely  in- 
tended by  the  writer  to  give  such  information,  but  to  a  letter  "  'actually '  giving 
the  information."  If  a  letter  of  inquiry  seeking  the  prohibited  information 
had  been  written  by  an  actual  person,  although  under  a  feigned  name,  an 
answer  in  reply,  giving  such  information,  would  present  a  case  distinguishable, 
It  would  seem,  from  the  one  under  consideration. 

I  place  my  judgment  in  this  case  upon  the  single  ground  that  the  sealed 
letter  written  by  the  defendant,  addressed  to  a  person  who  had  no  existence, 
and  which  on  its  face  gave  no  information  of  the  prohibited  character^  and 
which  is  brought  within  the  statute  only  by  the  fictitious  letter  of  inquiry  writ- 
ten by  a  detective,  is  not  the  "giving  of  information  "  within  the  meaning  of 
the  statute.  At  all  event?;,  it  is  not  certain  that  congress  intended  to  punish 
such  an  act;  and,  therefore,  upon  the  principle  above  mentioned,  that  criminal 
statutes  are  not  to  be  extended  by  judicial  construction  to  cases  not  clearly  and 
unmistakably  within  their  terms,  my  judgment  is  that  this  prosecution,  on  the 
admitted  facts,  cannot  be  sustained.  It  is  a  case  of  clear  moral  guilt,  but  not 
of  legal  criminality.  There  is  no  legal  crime  committed,  although  the  defendant 
did  not  know  of  the  fact  which  deprived  his  act  of  its  criminal  quality.  1 
Bisb.  Qr.  L.  (5th  ed.),  sec.  262.  In  this  respect  the  case  falls  within  the  prin- 
ciple strikingly  illustrated  by  Rex  v.  Mc Daniel,  above  referred  to. 

In  order  to  prevent  fnisconception  of  the  decision  now  made,  it  may  bo 
proj^er  to  add  that  we  only  decide  the  narrow  and  single  point  that  the  letter 
written  and  deposited  by  the  defendant  did  not  give  the  prohibited  information, 
and  hence  is  not  within  the  statute.  It  would  present  a  different  case  for  con- 
sideration if  the  letter  written  and  deposited  by  the  defendant  had  been  capable, 
into  whosesoever  hands  it  might  have  fallen  or  come,  of  imparting  the  pro- 
hibited information. 

^  1 009.    When  decoy  letters  may  he  used. 

We  do  not  decide  that  decoy  letters  cannot  be  used  to  detect  persons  engaged, 
or  suspected  to  be  engaged,  in  violating  criminal  laws,  but  recognize  the  doctrine 
that  such  letters  may  be  so  used.  We  only  decide  that  the  defendant,  by  his 
answer  to  the  decoy  letter,  did  not,  under  the  special  circumstances  of  the  case, 
bring  himself  within  the  criminal  prohibition  of  the  act  of  congress. 

It  would  also  present  a  different  case  if  the  letter  of  inquiry  had  been  writ- 
ten by  some  person  actually  seeking  the  prohibited  information  for  immoral 
purposes,  although  written  under  an  assumed  name,  and  the  defendant  had 
nuiled  such  a  letter  as  he  actually  wrote  and  deposited  in  this  case.  Congress 
has  not,  and  probably  cannot,  make  the  business  in  which  it  is  claimed  the  de- 
fendant is  engaged,  viz.,  of  furnishing  to  whoever  may  apply  therefor  the 
means  of  preventing  conception,  to  procure  abortion,  etc.,  illegal,  and  punish 
the  same;  but  the  state  of  Missouri  may  do  so.  If  the  state  has  done  so,  and 
the  defendant  is  suspected  of  being  engaged  in  the  illegal  business,  undoubtedly 
decoy  letters  may  be  used  for  the  purpose  of  discovering  his  vii/lation  of  the 
law,  as  the  cases  above  cited  show.  And  if,  in  answer  to  a  decoy  letter,  the 
prisoner  deposits  in  the  mail  any  written  or  printed  card,  circular,  etc.,  which 
on  its  face  gives  information  of  the  prohibited  character,  there  is  nothing  in  this 
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decision  which  precludes  us  from  holding  such  a  case,  if  it  should  arise,  to  be 
within  the  net  of  congress. 

On  the  admitted  facts,  I  am  of  opinion,  for  the  reasons  above  given,  that  the 
prosecution  cannot  be  maintained. 


Teeat,  J.,  concurred. 


BATES  V.  UNITED  STATES. 


(Circuit  Court  for  Illinois:  10  Federal  Reporter,  9S-06.    1881.) 

Opinion  by  Drummond,  J. 

State^iknt  of  Facts. —  This  was  an  indictment  against  the  plaintiff  in  error, 
charging  him  with  violating  different  provisions  of  section  3893  of  the  Revised 
Statutes.  He  was  found  guilty  by  the  jury  and  sentenced  to  fine  and  impris- 
onment. A  motion  in  arrest  of  the  sentence  on  account  of  the  insufficiency  of 
the  indictment  was  made  in  the  district  court,  and  the  refusal  of  the  court  to 
grant  the  motion  is  one  of  the  principal  errors  relied  on  in  this  court.  The  sec- 
tion of  the  statute  referred  to,  as  amended  by  the  act  of  July  12, 1876,  declares 
the  following  shall  be  non-mailable  matter:  Any  book,,  pamphlet,  picture, 
paper,  writing,  print,  or  other  publication  which  ie  obscene,  lewd,  lascivious  or 
indecent,  or  any  article  or  thing  designed  or  intended  for  the  prevention  of 
conception  or  procuring  abortion,  or  any  article  or  thing  intended  or  adapted 
for  any  indecent  or  immoral  use,  or  any  written  or  printed  card,  circular,  book, 
pamphlet,  advertisement,  or  notice  of  any  kind  giving  information,  directly  or 
indirectly,  where,  or  how,  or  of  whom,  or  b}''  what  means  any  of  these  matters, 
articles  or  things  before  mentioned  may  be  obtained  or  made,  or  any  letter  upon 
the  envelope  of  which,  or  postal  card  upon  which,  indecent,  lewd,  obscene  or 
lascivious  delineations,  epithets,  terms  or  language  may  be  written  or  printed ; 
and  any  person  who  shall  knowingly  deposit,  or  cause  to  be  deposited,  for 
mailing  or  delivery,  anything  declared  to  be  non-mailable  matter,  is  deemed 
guilty  of  a  misdemeanor,  and  liable  for  every  offense  to  a  fine  or  imprisonment 
at  hard  labor,  or  both. 

§  1010.  W/iat  18  a  sufficient'descripiiony  in  an  indicifnent^  of  improper  matter 
sent  by  mail. 

One  of  the  counts  of  the  indictment  charges  the  defendant  with  sending  by 
mail  a  book,  the  title  of  which  is  given,  and  it  is  alleged  that  it  was  of  so  in- 
decent and  obscene  a  character  that  it  was  improper  to  state  its  contents. 
Various  other  counts  of  the  indictment  allege  that  a  letter  addressed  to  a  par- 
ticular person,  naming  him,  contained  indecent  matter.  Other  counts  state 
that  circulars  were  sent  by  mail  from  and  to  a  place  named  and  to  a  particular 
person,  naming  him,  giving  information  where  the  article  referred  to  [to  prevent 
conception]  could  be  obtained.  The  main  ground  of  objection  to  the  various 
counts  of  the  indicunent  is  that  they  do  not  set  forth  in  language  what  was 
contained  in  the  book,  in  the  letters,  or  in  the  circulars.  It  is  said  that  whether 
a  book,  or  letter,  or  cvrcular  is  within  the  terms  of  the  law  is  a  conclusion,  and 
the  court  must  be  permitted  to  judge  by  the  use  of  the  sp>ecial  language,  or 
if  the  case  be  a  picture,  or  representation,  or  article,  by  a  copy,  or  description  of 
the  same.  I  think  this  objection  is  not  well  taken.  The  object  of  the  law  is 
to  exclude  certain  articles  from  the  mail.  If  a  book,  pamphlet,  picture,  repre- 
sentation or  article,  it  is  sufficient  as  to  that  to  describe  it  so  as  to  identify  it, 
or  by  stating  to  whom  it  was  addressed,  and  then  to  allege  that  it  is  within  the 
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terms  of  the  statute,  as  that  it  is  an  obscene  book,  pamphlet,  paper,  print, 
jncture,  or  otherwise,  or  an  indecent  thin.jf.  This  is  n  rule  which  has  been 
established  by  the  supreme  court  of  the  United  States  in  relation  to  offenses 
a^iast  the  statute  which  prohibits  interference  with  or  the  opening  of  letters 
intrasted  to  the  mail  by  person^  other  than  those  to  whom  they  are  addressed 
(linked  State*  ».  Mill*,  7  PeL,  138;  §§  2452-53,  infra\  so  that  I  think  it  is  suffi- 
cient, in  an  indictment  under  section  3S93,  to  describe  the  particular  book,  paper, 
pumphlet,  etCy  so  as  to  identify  the  same,  and  then  allege,  in  the  language  of 
the  statute,  that  it  was  of  the  character  there  described.  Consequently  a  count 
which  declares  that  the  plaintiff  in  error  caused  to  be  deposited  in  a  postofflce 
of  the  United  States  (naming  it),  for  mailing  and  delivery  to  the  address  of  a 
certain  person  (naming  it  and  him),  an  envelope  then  and  there  containing  a 
printed  advertisement  and  a  written  letter,  which  together  were  then  and  there 
a  notice  giving  information  where,  how,  and  of  whom  might  be  obtained  an 
article  (naming  it)  designed  and  intended  for  the  prevention  of  conception, 
was  sufficient. 
§  101  !•  Mailing  of  improper  matter  in,  reply  to  a  decny  letter  is  iiidictahle. 
An  objection  was  also  taken  because  these  various  communications  were  sent 
through  the  mail  in  consequence  of  what  are  called  "  decoy  letters,"  addressed 
to  the  plaintiflf  in  error.  The  fact  was  that  a  detective  of  the  postofSce  depart- 
ment did  send  letters  to  the  plaintiff  in  error  under  fictitious  names,  but  be 
wj»  requested  to  send  the  communications  under  fictitious  names,  and  they 
were  received  by  the  detective  unrler  these  various  names.  It  was  the  case, 
therefore,  where  a  person  u^d  another  name  to  cause  a  communication  to  be 
sent  by  the  mail  to  him  under  that  name,  and  such  communications  were  accord- 
ingly sa  received.  They  were,  therefore,  communications  sent  to  a  real  person 
under  a  fictitious  name,  and  of  course  it  was  as  much  an  offense  against  this 
statute  "for  the  plaintiff  in  error  to  cause  non-mailable  matter  to  be  deposited 
for  mailing  as  though  there  had  been  no  fiction  in  the  case. 

It  is  also  objected  that  the  district  court  erred  in  admiiting  testimony  relat- 
iag  to  an  article  transmitted  by  express.  That  testimony  was  admitted  on  the 
assumption  that  it  was  sent  by  the  plaintiff  in  error  in  answer  to  a  letter  ad- 
dlressed  to  him,  and  simply  for  the  purpose  of  explaining  the  facts  connected 
with  the  offenses  charged  in  the  indictment,  and  not  constituting  an  offense  in 
itself,  which,  of  course,  it  was  not,  under  this  statute.  This  testimony  was  re- 
ceived, under  proper  caution  to  the  jury,  with  a  statement  explanatory  of  the 
reason  why  and  for  what  it  was  admitted,  and  I  think  could  not  have  preju- 
diced the  jury  against  the  defendant. 

§  1012.  That  articles  sent  were  incapable  of  producing  the  alleged  effect  is  no 
defense  against  an  indictment  for  sending  by  mail  improper  matter. 

It  was  also  objected  that  the  district  court  refused  to  allow  the  defendant  to 
prove  that  certain  pills  which  were  sent  by  mail  would  not,  of  themselves,  pre- 
vent conception  or  procure  abortion.  I  think  the  ruling  of  the  district  court 
was  correct  upon  that  point.  The  language  of  the  statute  is  not  that  the  arti- 
cle must  necessarily  procure  abortion  or  prevent  conception,  but  that  it  is  de- 
signed or  intended  to  procure  the  one  or  to  prevent  the  other;  and  these  pills 
were  sent  in  answer  to  a  letter  asking  for  something  which  might  have  that 
efifect,  and  they  were  sent  with  the  statement  that  they  were  just  what  the 
writer  wanted. 

§  1013.  Party  properly  indicted  for  acts  done  by  a?i  agent. 
It  is  further  objected  that  the  deposit  of  the  book,  letters,  circulars,  etc.,  in 
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the  mail  was  not  done  by  the  plaintiflf  in  error  himself,  but  by  another  person. 
The  language  of  the  statute  shows  clearly  that  it  was  intended  to  prevent  any 
one  from  viohiting  the  law  by  another  as  well  as  by  himself,  and  the  jury  were 
specially  instructech  by  the  district  court  that  they  must  be  satisfied  that  the 
act  done  was  authorized  by  the  plaintiff  in  error;  in  other  words,  that  he 
caused  it  to  be  done  through  another.  The  district  court  was  requested  by  the 
plaintiff  in  error  to  give  numerous  instructions  which  in  terms  were  refused  by 
the  court,  but  the  court  instructed  the  jury  generally  upon  the  law  of  the  case, 
and  so  far  as  there  was  anything  material  in  the  instructions  asked  for  in  favor 
of  the  plaintiff  in  error  which  the  law  justified  the  court  in  giving,  they  were 
given  b}'^  the  court,  and  I  cannot  see  that  there  was  any  error  in  this  respect. 

§  1014.  Oil  error  to  district  court  in  criminal  cases  the  circuit  coxtrt  niay^  in 
affirming  the  judgment^  change  the  ptmishment. 

On  the  whole,  I  am  of  opinion  that  the  judgment  of  the  district  court  must 
stand  and  be  affirmed  as  to  the  rulings  made  during  the  trial. 

This  Leing  so,  it  is  insisted  by  the  district  attorney  that  this  court  cannot  change 
in  any  way  the  punishment  which  was  imposed  upon  the  plaintiff  in  error  by 
the  district  court;  but  in  proceeding  to  pronounce  final  sentence  and  to  award 
execution,  this  court  must  follow  the  precise  terms  of  the  conviction  in  the  dis- 
trict court.  I  am  not  of  that  opinion.  The  language  of  the  third  section  of 
the  act  of  March  3,  18T0,  relating  to  this  subject,  is  as  follows:  *'  And  in  case 
of  an  affirmance  of  the  judgment  of  the  district  court,  the  circuit  court  shall 
proceed  to  pronounce  final  sentence  and  to  award  execution  thereon."  If  this 
court  must  adopt  the  terms  of  the  conviction  of  the  district  court,  it  is  where 
the  judgment  of  that  court  is  affirmed,  not  only  as  to  the  rulings  made  during 
the  trial  of  the  cause,  but  also  as  to  the  sentence.  The  first  section  of  the 
statute  describes  the  cases  in  which  a  writ  of  error  will  lie —  where  the  sentence 
is  a  fine  of  §300  or  imprisonment.  In  such  case  the  party  aggrieved  by  a  de- 
cision of  the  district  court  may  tender  his  bill  of  exceptions.  I  think  one 
object  of  the  statute  was  to  give  to  the  circuit  court  authority,  not  only  over 
the  rulings  of  the  district  court  during  the  trial,  but  also  over  the  degree  of 
punishment  imposed  upon  the  partv,  if,  upon  the  whole  record  before  the  cir- 
cuit court,  it  should  appear  in  the  judgment  of  the  court  that  the  penalty  was 
not  in  conformity  with  law;  as  where  a  fine  was  imposed  when  the  statute 
authorized  imprisonment  only,  or  imprisonment  where  it  authorized  a  fine  only, 
or  otherwise  was  unlawful,  or  where  it  was  too  lenient  or  too  severe.  -  In  all 
these  cases  I  think  the  opinion  of  the  district  court  is  subject  to  review  by  the 
circuit  court,  and  may  be  changed.  It  is  not  necessary  to  decide  whether  the 
circuit  court  might  alter  the  degree  of  punishment  upon  facts  which  might  be 
established  in  the  circuit  court,  but  did  not  appear  in  the  record.  It  is  suffi- 
cient in  this  case  that,  upon  the  facts  apparent  upon  the  record  as  to  the  degree 
of  punishment  imposed,  the  opinion  of  this  court  differs  from  that  of  the  dis- 
trict court;  and  this  court  will  proceed,  therefore,  to  pronounce  final  sentence, 
and  to  award  execution  in  conformity  with  its  own  opinion  as  to  the  degree  of 
punishment  which  should  bo  imposed  upon  the  party  convicted. 

S5 1015.  MiilUng  prohibited  articles.— Congress  has  the  power  to  provide  for  the  punish- 
ment of  any  person  who  shaU  seni  lottery  tickets  through  the  naiils.  Ex  parte  Jackson,  6 
Otto,  730.     See  g§  971,  972. 

§  1016.  It  is  no  ground  for  directing  an  acquittal  upon  the  trial  of  an  indictment  for  hav- 
ing deposited  a  lottery  circular  in  the  mail,  contrary  to  section  3894,  Revised  Statutes,  declar- 
ing that  *•  no  letter  or  circular  concerning  lotteries    .    .     .    shaU  be  carried  in  the  mail  "  and 
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that  "  any  person  who  shall  knowingly  deposit  or  send  anything  to  be  conveyed  by  mail  in. 
Yiolation  of  this  section  shall  be  punishable/'  etc.,  that  the  letter  was  directed  to  a  fictitious 
name.     United  States  v.  Duff.*  19  Blatch.,  9.    See  §.^  970,  978. 

§  1017.  Where  the  defendant  was  indicted  under  section  5480,  Revised  Statutes,  punishing 
any  person  who,  having  devised  any  scheme  to  defraud,  to  be  effected  by  opening  correspond- 
ence with  any  other  person  by  means  of  the  postoffice  establishment,  shall,  in  executing  such 
a  scheme,  or  in  attempting  to  do  so,  place  any  letter  or  packet  in  the  postoffice;  and  the  jury 
had  been  instructed  that  the  fact  had  been  established  that  some  person  had  devised  a  scheme 
to  defraud,  to  be  effected  by  the  agency  of  the  postoffice,  and  this  instruction  was  not  ex- 
ci>pted  to,  it  was  no  error  for  the  court  to  instruct  the  jury  that  the  fact  tliat  the  letter^ 
charged  to  have  been  mailed  in  execution  of  the  scheme,  was  in  the  handwriting  of  the  de- 
fendant, was  evidence  from  which  the  jury  might  infer  that  such  letter  was  mailed  by  the 
defendant     Brand  v.  United  States,*  18  Blatch.,  887. 

§  li)lH.  It  is  an  offense  against  the  laws  of  the  United  States  to  deposit  in  the  mails  a  notice 
giving  information  where  an  article  designed  for  the  prevention  of  conception  can  be  ob- 
tained, though  it  is  in  the  form  of  a  sealed  letter,  unobjectionable  as  to  its  outward  appear- 
ance. It  is  not  the  form  in  which  such  matter  is  mailed,  but  its  character,  which  fixes  the 
criminality  of  the  act.  United  States  i\  Foote,*  13  Blatch.,  418.  See  gg  958,  9(51-965,  970,  973. 
§  1019.  A  written  slip,  without  address  or  signature,  giving  information  where  an  article 
designed  for  the  prevention  of  conception  can  be  obtained,  which  is  sent  in  response  to  an 
inquiry,  is  a  '*  notice  **  within  the  meaning  of  the  statute  prohibiting  the  mailing  of  a  *'  notice  ** 
of  that  character.    Ibid, 

^  1020.  In  the  absence  of  any  statutory  limitation,  the  language  used  in  relation  to  the 
sending  of  forbidden  articles  or  information  through  the  mails  must  be  given  its  full  and 
natural  meaning,  and  must  be  held  to  exclude  everything  prohibited,  from  whomsoever  or 
howsoever  coming.    IbicL 

§  1021,  An  instruction,  given  upon  the  trial  of  an  indictment  under  the  act  of  July  12, 
li>7d,  for  depositing  non-mailable  matter  in  the  mails,  that  **the  test  of  obscenity  within  the 
meaning  of  the  statute"  is,  as  to  '*  whether  the  tendency  of  the  matter  is  to  deprave  and  cor- 
rupt t]ie  morals  of  those  whose  minds  are  open  to  such  influences,  and  into  whose  hands  a 
publication  of  this  sort  may  fall,"  was  held  not  to  be  erroneous.  United  States  v.  Bennett,  16 
Blatch.,  8J8  (§§  2i8'^S9).    See  §  937. 

XIII.  Under  Pension  Laws. 

[See  CoNBTiTunoN  and  Laws,  fS  482-495.    Also  S  ^3033,  infra.] 

Summary— TTii/i/ioWingr  money  from  pensioner;  offense  complete,  wJien,  §  1023. —  Retaining 
fees  for  other  services,  jj  1023.—  Withholding  check  or  money,  §  1024. 

^  1022.  The  offense  of  withholdinj?  money  from  a  pensioner  is  complete  whon  the  money 
U  received  and  is  not  paid  over  on  demand,  and  is  not  a  continuing  offense  unbarred  by  the 
statute  of  limitations  so  long  as  the  money  is  retained.  United  States  v,  Bennett,  g^  1020, 
1028. 

^  1023.  Where  a  pension  agent,  in  pursuance  of  a  contract  entered  into  between  himself  and 
a  soldier's  widow,  retained  out  of  a  pension  procured  by  liim  for  her  his  legal  fees,  and  a  cer- 
tain sum  in  addition  for  removing  the  imputation  of  desertion  resting  upon  her  late  husband 
upon  the  rolls  of  the  war  department,  and  his  costs  and  expenses,  it  was  held  that  such  re- 
tention was  lawful,  and  not  an  offense  under  the  law  relating  to  the  retention  of  pensions  by 
pension  agents.     United  States  v.  Snow,  g  1027.     See  §  103.3. 

§  1024.  Under  the  laws  of  congress  forbidding  a  pension  agent  or  attorney  to  withhold  the 
pension  or  any  part  thereof  from  the  pensioner,  it  is  an  offense  to  withhold  either  the  check  or 
the  money ;  and  even  when  the  agent  was  authorized  to  receive  the  money  by  valid  power  of 
attorney,  the  money  thus  collected  is  under  the  protection  of  the  statute  until  paid  to  the 
pensioner  unconditionally.     United  States  v.  Ryckman,  g  102iJ. 

[Notes.—  See  §§  1029-1043.  J 

UNITED  STATES  v.  BENNETT. 
(Circuit  Court  for  New  York:  12  Blatchford,  345-353.     1874.) 

Opinion  by  Hunt,  J. 

Statement  of  Facti's. —  The  defendant  was  indicted  in  the  district  court  in 
November,  1873.     It  was  charged  in  the  first  count  of  the  indictment  that,  as 

800 


g  1024.  CRIME3  AKD  CRIMINAL  PROCEDURE. 

the  agent  of  Ellen  Mack,  a  pensioner,  on  the  23d  of  September,  1872,  he  re- 
ceived from  the  United  States  officer  appointed  to  pay  pensions  the  sum  of 
$765.40  due  to  said  pensioner,  and  that  he  then  and  there  wrongfull}^  withheld 
from  said  pensioner  $405.33  of  such  money,  contrary  to  the  form  of  the  statute, 
etc.  The  second  count  was  the  same  as  the  first.  The  third  count  contained 
the  same  allegations  as  the  first,  as  to  receiving  the  money  on  the  23d  of  Sep- 
tember, 1872,  but  charged  that  the  sura  mentioned  was  wrongfully  withheld 
on  the  31st  of  March,  1873.  The  jury  found  the  defendant  guilty  on  the  first 
three  counts  of  the  indictment,  and  found  him  not  guilty  as  to  certain  otiicr 
counts,  to  which  it  will  not  be  necessary  further  to  refer.  The  defendant  now 
insists  that  at  the  time  of  the  alle<jed  commission  of  the  otfense  of  witliholdmir 
pension  money,  to  wit,  September  23, 1872,  such  withholding  was  not  an  oJenso 
under  the  «tatutes  of  the  United  States.  This  offense,  it  is  said,  was  create.! 
by  the  statute  of  July  14,  1862  (12  U.  S.  Stat,  at  Large,  568,  §§  6,  7),  and  by 
the  statute  of  July  4,  i864  (13  id.,  389,  §§  12,  13).  The  provisions  of  these  sta^ 
utes,  it  is  argued,  were  repealed  by  the  act  of  July  8,  1870  (16  id.,  195,  §  7), 
and  were  not  in  force  at  the  time  specified  in  the  first  two  counts,  viz.,  Septem- 
ber 23,  1872. 

The  statutes  referred  to  are  as  follows:  By  section  6  of  the  act  of  1862  it 
was  enacted  that  the  fees  of  a^jents  and  attorneys,  in  obtaining  pensions  for 
those  entitled  to  pension  money  under  that  act,  should  not  exceed  certain  rates 
therein  specified.  By  section  7  it  was  enacted  that  any  agent  or  attorney  who 
should  demand  or  receive  any  greater  compensation  for  any  services  under  that 
act  than  was  thus  sp?cifieJ,  "or  who  shall  wrongfully  withhold  from  a  pj?i- 
sioner,  or  other  claimant,  the  whole,  or  any  part,  of  the  pension  or  claim  allowc  d 
and  due  to  such  pensioner  or  claimant,"  should  be  guilty  of  a  high  misde- 
meanor, to  be  punished  by  a  fine  not  exceeding  $300,  or  by  imprisonment  not 
exceeding  two  year?,  or  by  both  such  fine  and  imprisonment.  By  section  12  of 
the  act  of  1864  a  different  tariff'  of  fees  is  prescribed,  and  the  sixth  and  seventh 
sections  of  the  act  of  1^62  (above  set  forth)  are  declared  to  be  rei)ealed.  By 
section  13  of  the  act  of  1S64  it  is  provided  that  any  agent  or  attorney  **  who 
shall  demand  or  receive  any  greater  compensation  for  his  services  under  this 
act  than  is  prescribed  in  the  preceding  section  of  this  act,  ...  or  who 
shall  wrongfully  withhold  from  a  pensioner,  or  other  claimant,  the  whole,  or 
any  part,  of  the  pension  or  claim  allowed  and  due  to  such  pensioner  or  claim- 
ant, shall  be  deemed  guilty  of  a  high  misdemeanor,"  to  be  punished  by  "a  tine 
not  exceeding  $300,  or  by  imprisonment  not  exceeding  two  years,  or  by  both." 
By  the  act  of  July  8,  1870  (16  U.  S.  Stat,  at  Largo,  194,  195,  §§  7,  8),  still  an- 
other rate  of  fees  is  prescribed  for  agents  obtaining  pensions,  under  any  or  all 
the  acts  of  congro  s  on  that  subject,  and  the  agreement  on  the  subject  of  fees  is 
required  to  be  filed  with  the  commissioner  of  pensions.  It  was  further  enacted, 
in  section  8  of  that  act,  that  any  agent  or  attorney  who  should  receive  a  greater 
compensation  for  obtaining  a  pension  than  was  allowed  in  the  preceding  sec- 
tion should  be  deemed  guilty  of  a  misdemeanor,  to  be  punished  by  a  fine  not 
exceeding  S.">00,  or  by  imprisonment  not  exceeding  five  years,  or  by  both.  This 
statute  contains  nothing  upon  the  subject  of  wrongfully  withholding  from  a 
pensioner  the  whole  or  aiiy  part  of  the  sum  found  due  and  allowed  to  him. 
By  the  thirty-first  section  of  the  act  of  March  3,  1873  (17  U.  S.  Stat,  at  Large, 
575),  it  is  enacted  that  any  agent  or  attorney  who  shall  receive  any  greatei 
compensation  for  prosecuting  any  pension  claim  than  the  commissioner  of  pen- 
sions shall  direct,  not  exceeding  §25,  "or  who  shall  wrongfully  withhold  from 
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a  pensioner  or  claimant  the  whole,  or  any  part,  of  the  pension  or  claim  allowed 
and  due  such  ))ensioner  or  claimant,"  shall  be  deemed  guilty  of  a  misdemeanor, 
and  punished  by  a  fine  not  exceeding  $500,  or  by  imprisonment  not  exceeding 
two  years,  or  by  both. 

Upon  these  statutes  the  question  is  made,  whether,  on  the  23d  of  September^ 
1S72,  the  withholding  of  pension  money  by  an  agent  was  an  offense  punishable 
by  indictment.  The  argument  to  sustain  the  negative  of  this  question  is  this: 
The  alleged  offense  was  created  and  made  punishable  by  sections  6  and  7  of 
the  act  of  1862,  above  cited.  By  the  express  terms  of  section  12  of  the  act  of 
1864  (above  cited),  these  sections  6  and  7  are  repealed.  The  offense,  however, 
is  renewed  and  recreated  by  section  13  of  the  last  mentioned  act,  which  pg^ 
vides  that  an  agent  who  shall  receive  a  greater  compensation  tar  ^enrices 
under  that  act  than  is  permitted  by  the  preceding  section,  or  who  shall  wrong- 
fully withhold  from  a  claimant  or  pensioner  mjhj  yoftkm  of  the  sum  allowed 
and  doe  to  him,  shall  be  guilty  of  a  flmdemeanor,  punishable  by  a  fine  not 
exceeding  $300,  or  hj  imfnmmmcnl  for  two  years,  or  by  both.  Assuming,  for 
the  present  parpose,  that  the  last  clause  applies  to  all  the  pension  acts  of  the 
United  States,  it  is  insisted  that  it  was  repealed  by  the  act  of  July  8,  1870  (16 
U.  S.  Stat,  at  Large,  194,  195,  §§  7,  8).  The  substance  of  these  sections  has 
been  already  stated. 

§  1025.  Where  a  statute  is  intended  to  embrace  the  whole  sxilject-matter  of 
previous  hiatutes,  it  operates  as  a  repeal  of  the  former  acts  and  annuls  those  por- 
tions not  found  in  the  new  act. 

The  statute  of  1870  intended,  apparently,  to  embrace  the  whole  subject- 
matter  of  pension  fees,  the  excess  of  charges,  the  withholding  of  pension  money, 
and  the  liability  of  pension  agents.  It  enacted  different  provisions,  retaining 
some  of  the  previous  regulations,  omitting  others,  and  making  contradictory 
provisions  respecting  still  others.  It  enacted  a  new  tariff  of  fees.  It  prescribed 
a  different  punishment  from  that  before  existing  for  the  offenses  retained,  and 
it  omitted  one  class  of  the  cases  which  constituted  an.offense  under  the  former 
acts.  This,  upon  principle,  operates  as  a  repeal  of  the  former  act,  and  annuls 
those  portions  of  it  which  are  not  found  in  the  new  act.  Norris  v.  Crocker,  13 
How.,  429 ;  United  States  v.  Tynen,  11  Wall.,  88.  In  Bartlet  v.  King,  12  Mass., 
537,  a  statute  passed  in  1754  concerning  bequests  and  donations  to  pious  and 
charitable  uses,  was  held  to  be  repealed  by  the  passage  of  an  act,  in  1785,  upon 
the  same  subject,  and  which  act  did  not  contain  the  provisions  of  the  former 
act.  In  Dash  v.  Van  Kleeck,  7  Johns.,  477,  the  court  say  that  a  subsequent 
statute,  making  a  different  provision  on  the  same  subject,  is  not  to  be  construed 
as  an  explanatory  act,  but  as  a  repeal  of  the  former  act.  In  Daviess  v.  Fair- 
bairn,  3  How.,  636,  it  is  laid  down  that,  though  a  subsequent  statute  be  not 
repugnant  in  all  its  provisions  to  a  prior  one,  yet,  if  it  is  clear  that  the  latter 
was  intended  to  prescribe  the  only  rale  which  should  govern  in  the  case  pro- 
vided for,  it  repeals  the  prior  one.  See,  also,  Stewart  v.  Kahn,  11  Wall.,  602; 
United  Stones  v.  Tynen,  11  Wall.,  92;  Ellis  v.  Paige,  1  Pick.,  43;  Nichols  v. 
Squire,  5  Pick.,  168. 

By  the  statute  of  1804,  the  offense  of  taking  excessive  fees,  and  the  offense 
of  withholding  pension  money,  are  each  punishable  by  a  fine  not  exceeding 
$300,  or  by  imprisonment  for  two  years.  By  the  statute  of  1870,  the  offense 
of  takincy  excessive  fees  may  b3  punished  by  a  fine  of  $500,  or  by  imprisonment 
for  five  yeai-s.  There  is  no  other  repeal  of  the  former  statute  as  to  the  offense 
of  takinc  excessive  fees  than  that  arising  from  the  repugnancy  of  the  provisions 
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of  the  two  statutes.  It  is  not  contended,  however,  that  the  former  statute 
remains  in  force  as  to  that  offense.  It  is  impossible  that  there  should  be  in 
force,  at  the  same  time,  a  statute  punishing  the  offense  of  taking  excessive  fees 
by  a  fine  not  exceeding  the  sum  of  $300,  and  an  imprisonment  not  exceeding 
two  years,  for  each  offense,  and  a  statute  punishing  the  same  offense  by  a  fine 
of  $500  and  an  imprisonment  for  five  years.  The  latter  statute,  in  such  case, 
operates  as  a  repeal  of  the  former  statute. 

I  have-said,  and  I  place  my  decision  upon  the  ground  that  the  statute  of  1870 
was  intended  to  embrace  the  whole  subject-matter  of  the  dui^*^  of  pension 
agents,  including  excessive  charges  and  withholding  pension  moneys.  It  was 
intended  as  a  revision  or  a  codification  of  the  existing  laws  on  tho^se  subjects. 
Thus,  the  act  of  .1862  is  entitled  "An  act  to  grant  pensions,"  and  is  devoted 
chiefly  to  enacting  who  shall  have  pensions.  The  sixth  and  seventh  sections 
already  cited,  referring  to  the  fees  of  pension  agents,  and  making  excessive 
charges  of  agents,  or  the  withholding  of  pension  mone}^  by  agents,  a  criminal 
offense,  are  the  only  ones  referring  to  any  other  subject.  Tha  act  of  1864  is 
entitled  "  An  act  supplementarj' "  to  the  act  of  1862,  and,  as  might  be  expected, 
is  devoted  mainly  to  the  same  subject.  Sections  12  and  13  are  the  only  excep- 
tions, these  sections  being  substituted  for  sections  6  and  7  in  tlie  former  act. 
Then  comes  the  act  of  1870,  which  is  entitled  "  An  act  to  define  the  duties  of 
pension  agents,  to  prescribe  the  manner  of  paying  pensions,  and  for  other  pur- 
poses." This  act  is  made  up  of  provisions  touching  the  duties  of  agents,  their  lia- 
bilities, their  rights  and  their  exclusions,  and  the  manner  of  conducting  business 
with  them  by  the  departments.  When,  under  such  circumstances,  it  is  enacted 
that  one  act  described  in  the  former  statute  shall  remain  an  offense  punishable 
by  a  larger  fine  and  a  longer  imprisonment,  and  when  all  reference  to  another 
act  on  the  same  subject,  described  and  made  punishable  in  the  former  statute, 
is  omitted  in  the  later  statute,  it  is  a  reasonable  conclusion  that  such  omission 
was  intended  as  a  repeal  of  the  offense  thus  omitted.  In  1873  the  offense  of 
withholding  was  again  cheated  and  its  punishment  declared,  butj  from  the  pas- 
sage of  the  act  of  1870  until  the  passage  of  the  act  of  1873,  there  was  a  hiatus^ 
a  space  of  time  when  the  offense  did  not  exist. 

This  view  is  sustained,  also,  by  the  course  of  legislation  respecting  the  right 
of  attorneys  or  agents  of  this  class  to  receive  the  money  allowed  to  claimants. 
By  the  statutes  of  April  10,  1806  (2  U.  S.  Stat,  at  Large,  376),  and  of  July  4, 
1836  (5  id.,  127),  on  the  subject  of  pensions,  as  well  as  by  the  statutes  (jf  1862 
and  1864,  above  quoted,  the  employment  of  agents  and  attorni»ys  was  recog- 
nized, their  relation  to  the  claimants  was  regulated,  their  fees  were  fixed,  and 
the  manner  in  which  payment  should  be  made  to  or  througli  them  was  pointed 
out.  This  so  continued  until  the  passage  of  the  law  of  1870.  By  the  third 
section  of  that  act,  payment  to  the  claimant  alone  was  authorized,  and  it  was 
expressly  declared  that  no  power  of  attorney  should  be  recognized,  nor  should 
any  pension  be  paid  thereon.  It  was  quite  in  accordance  with  this  i<lea,  and  a 
part  of  the  same  scheme  of  legislation,  that  the  offense  of  withholding  a  pen- 
sion should  at  the  same  time  be  dropped  from  the  category  of  olfensi^s.  While 
congress  permitted  and  authorized  attorneys  to  receive  the  money  due  to  pen- 
sioners, it  was  well  to  make  the  withholding  of  such  money  an  offense.  When 
it  declared  that  the  money  should  be  paid  directly  to  the  claimant,  and  no 
power  of  attorney  should  be  recognized,  it  was  natural  to  drop  the  offense  of 
withholding.  Indeed,  if  the  statute  was  complied  with,  the  offense  could  not 
exist.     The  attorney  not  being  allowed  under  any  circumstances  to  receive  the 
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money,  a  statute  prohibiting  his  withholding  it  is  not  to  bo  ex;):\ tel.  In  pur- 
saance  of  the  same  scheme,  when,  in  1873,  congress  again  author./. hI  the  action 
of  agents  and  attorneys,  and  the  payment  of  pt^usion  money  to  them,  it  was 
to  be  expected  that  the  oflfense  of  illegally  withholding  such  money  w.  u!lI  be  re- 
newed, and,  accordingly,  we  find  such  offense  renewed  and  recreated  by  sec- 
tion 31  of  that  act. 

The  statute  of  February  25, 1871  (16  U.  S.  Stat,  at  Large,  432,  §  4),  has  been 
cited  in  support  of  the  indictment.  That  statute  provides  "  that  the  r^»pe;il  of 
any  statute  shall  not  have  the  effect  to  release  or  extinguish  any  p;in:ilty,  for- 
feiture or  liability  incurred  under  such  statute,  unless  tiie  repealing  act  shall 
so  expressly  provide,  and  such  statute  shall  be  treated  as  still  remaining  In 
force  for  the  purpose  of  sustaining  any  proper  action  or  prosecution  for  the 
enforcement  of  such  {penalty,  forfeiture  or  liability."  In  the  case  before  us, 
there  was  no  "liability  incurred  under  such  statute."  When  the  act  was  com- 
mitted, the  statute  forbidding  it  did  not  exist.  The  act  of  1871  contemplates 
the  case  of  an  offense  committed  while  a  statute  forbidding  it  is  in  force,  and 
provides  that  the  repeal  of  such  statute  shall  not  prevent  a  prosecution  for  the 
offense.  It  does  not  meet  the  case  of  an  act  unforbidden  by  statute  at  the 
time  of  itscomm'ssion. 

§  1026.  The  offense  of  unlawfully  retaining  money  is  complete  at  the  time 
of  reception  and  refusal  to  pay  qver.  The  retention  docs  not  create  a  neWj  subse- 
quent and  perpetual  offense  unbarred  by  statutes  of  Ihnitatioiu 

The  district  attorney  contends  that  the  prisoner  was  lawfully  convicted 
under  the  third  count  of  the  indictment,  which  charges  a  receipt  of  the  money 
on  the  23d  of  September,  1S72,  and  a  wrongful  withhohling  thereof  on  the 
*31stof  March,  1873.  He  insists  that  section  31  of  the  act  of  March  3,  1873, 
covers  the  case.  The  jury  convicted  the  prisoner  on  the  first  and  second  counts, 
which  charged  the  withholding  to  have  been  on  the  23d  of  September,  1872,  as 
well  as  upon  the  third  count.  It  is  conceded  that  but  one  offense  was  commit- 
ted, and  punishment  is  only  asked  as  upon  the  commission  of  one  offense.  The 
transaction,  in  fact,  occurred  in  September,  1872,  and  the  withholding  is  trans- 
ferred to  March,  1873,  only  upon  the  principle  that  the  offense  is  continuous; 
that  it  continues  as  long  as  the  money  is  retained  by  the  prisoner.  The  money 
was  aclu.dly  received  in  September,  1872.  At  that  time,  as  the  record  shows 
and  the  jury  have  found,  in  convicting  upon  the  first  and  second  counts,  the 
prirNoner  illegally  withheld  $405  thereof,  lie  then  put  it  into  his  pockcjt, 
a:i»l  refused  to  deliver  it  to  the  claimant.  His  offens3  was  then  complete,  lie 
could  have  been  indicted  at  once  under  the  United  States  statute,  for  illegally 
wihl'.olding  the  money,  if  forbidden  by  such  statute.  lie  could  have  been 
sued  at  once  in  a  civil  action  for  the  amount  so  withheld.  The  offense  and 
the  liability  being  complete,  the  statute  of  limitations  at  once  coinmL»nced  to 
run.  The  offense  charged  is  the  act  and  fact  of  withholding.  Wi^at  the  pris- 
oner afterwards  does  with  the  money  cannot  create,  alter  or  co  .linuo  the 
offense.  \h\  surely,  could  not  set  up  as  a  defense,  that,  after  the  23d  o\  S  - 
teraber,  1872,  he  had  returned  the  money  to  the  pensioner.  It  was  ncwr 
beard  that  a  larceny  could  be  purged  by  a  return  of  the  stolen  property.  It 
would  not  mitigate  the  offense  that  he  should  b3Stow  the  money  in  pious  uses. 
Nor,  in  ray  judgment,  does  it  create  a  new,  a  subsequent  and  a  perpetual 
offense,  unbarred  by  all  statutes  of  limitation,  that  the  prisoner  should  retain 
the  money.  He  stands  or  falls  upon  the  act  as  and  when  it  was  committetl.  It 
is  provided  by  the  statutes  of  certain  states  that,  when  stolen  property  is  tran.- 
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ferred  into  a  county  different  from  that  from  which  it  was  taken,  the  thief  may 
be  indicted  for  larceny  in  the  latter  county.  So,  in  some  states,  it  is  held  that, 
when  stolen  property  is  brought  into  another  state,  the  taker  may  be  indicted 
in  the  latter  state.  The  rule  on  this  point  varies  in  the  different  states.  In  all 
these  cases  there  is  a  subsequent  and  additional  act  besides  the  one  constituting 
the  original  offense.  Thus,  a  thief  steals  property  in  the  county  of  Albany. 
That  is  of  itself  an  offense.  Stopping  there  the  offense  is  limited  to  the  original 
taking,  and  the  thief  can  be  indicted  in  the  county  of  Albany  only.  When 
the  thief  also  carries  the  property  into  the  adjoining  county  of  Rensselaer,  he 
adds  another  fact  to  the  case.  He  transports  stolen  property  to  another  juris- 
diction, and  the  sin  of  the  original  taking  accompanies  su(?h  transportation. 
But  I  know  of  no  principle  upon  which  the  original  act  itself,  nothing  addi- 
tional being  said  or  done,  can  be  converted  into  a  new  offense  or  carried  on  in- 
definitely;  that  is,  can  be  made  perpetually  continuous. 

The  judgment  must  be  arrested,  and  as  the  objection  goes  to  the  foundation 
of  the  indictment,  the  indictment  must  be  quashed  and  the  prisoner  discharged. 

UNITED  STATES  t?.  SNOW. 
(Circuit  Court  for  Tennessee:  2  Flippin,  1-5,     1877.) 

Statembnt  of  Facts. —  Indictment  for  charging  more  than  is  allowed  bylaw 
for  obtaining  a  pension  for  a  soldier's  widow.  The  defense  was  that  the  hus- 
band of  the  applicant  was  charged  on  the  records  of  the  war  department  with 
being  a  deserter,  and  that  the  extra  charge  was  for  services  in  having  tliat 
charge  removed.     There  was  a  demurrer  to  the  plea. 

Opinion  by  Brown,  J. 

By  Revised  Statutes,  section  5485,  it  is  provided  that  "  any  airent  or  attor- 
ney, or  any  other  person,  instrumental  in  prosecuting  any  claim  for  pension  or 
bounty  land,  who  shall  directly  or  indirectly  contract  for,  demand  or  receive, 
or  retain,  a  greater  compensation  for  his  services"  than  is  elsewhere  provided 
"shall  be  deemed  guilty  of  a  high  misdemeanor." 

This  compensation  is  such  as  the  commissioner  of  pensions  shall  direct  to 
be  paid  to  him,  not  exceeding  $25  (§  4785).  And  in  case  no  agreement  is 
made  with  the  applicant,  and  filed  with  and  approved  by  the  commissioner,  the 
fee  shall  be  $10,  and  no  more  (§  4786).  The  section  first  above  quoted 
being  not  only  penal  in  its  character,  but  in  derogation  of  the  common  law 
right  of  every  person  to  make  his  own  bargain,  should  receive  a  strict  construc- 
tion. The  design  of  the  act  was  to  prevent  exorbitant  charges  beinjr  extorted 
by  pension  solicitors  from  a  class  of  persons  who  are  usually  illy  able  to  pay 
them,  or  to  assert  their  rights  against  parties  who  hold  the  money  in  their 
hands.  It  was  intended  to  fix  a  fair  compensation  for  the  labor  usually  and 
ordinarily  necessary  in  obtaining  a  pension,  but  not  for  extraordinary  services 
performed  in  a  different  department  for  a  different  purpose,  although  the  ulti- 
mate object  of  those  services  may  be  the  obtaining  of  a  pension.  The  labor 
involved  in  procuring  a  widow^s  {tension  is  ordinarily  very  slight,  consisting 
merely  in  filling  out  a  blank  petition  and  affidavits  showing  the  enlistment  and 
death  of  the  soldier,  his  marriage  to  the  petitioner,  and  the  number  and  ages 
of  her  minor  children.  The  records  of  the  war  department  are  then  referred 
to  to  confirm  the  fact  of  enlistment  and  death.  For  these  services  $10  was 
regarded  as  a  fair  compensation,  although  the  parties  may  contract  for  the 
payment  of  $25,  provided  a  prior  agreement  be  made  to  that  effect,  and  filed 
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with  and  approved  by  the  commissioner.  Clearly  the  statute  covers  only 
services,  and  the  attorney  would  still  be  entitled  to  charge  for  expenses  in- 
curred in  procuring  testimony. 

§  1037.  Charge  for  a  distiiiet  service  in  connection  with  services  rendered  in 
obtaining  a  pension. 

But  in  the  case  under  consideration,  defendant  was  called  upon  to  perform  a 
service  entirely  distinct  from  that  usually  required  in  such  cases.  The  soldier 
was  registered  as  a  deserter  on  the  rolls  of  the  war  department,  and  until  that 
charge  was  disproved  his  widow  could  not  recover  her  pension  (§§  243S,  474:9). 
Althongh  in  the  particular  case  the  service  was  performed  in  aid  of  the  pension, 
it  was  essentially  a  distinct  service  and  might  have  been  required  for  another 
and  different  purpose.  A  deserter  loses  his  right  of  citizenship  (§  1996);  he 
cannot  enlist  in  the  army  or  navy  of  the  United  States  (§§  1118,  14'20);  and  an 
officer  mustering  him  in  would  be  subject  to  punishment  (§  1342,  article  3). 
The  records  of  the  war  department  will  only  be  corrected  by  plenary  proof  of 
mistake,  and  when  a  claim  for  a  p)ension  has  once  been  advanced  it  must  be 
prosecuted  to  completion  in  five  years  (§  4717).  It  will  be  readily  perceived 
tiiat  it  may  become  an  object  of  the  utmost  importance  to  have  a  charge  of 
desertion  stricken  out  for  other  purposes  than  obtaining  a  pension.  The  ditii- 
culty  of  securing  the  requisite  evidence  is  frequently  very  great,  and  in  this 
case  it  was  admitted  that  an  expense  of  over  $300'  had  been  incurred  by  the 
defendant  for  that  purpose.  To  limit  his  compensation  in  such  a  case  to  $10 
would  be  an  adherence  to  the  letter  of  the  statute  which  congress  could  not 
have  contemplated. 

It  is  believed  no  authority  can  be  found  exactly  in  point;  but  a  class  of  cases 
arising  under  the  usury  laws  announce  the  principle  here  involved,  viz.,  that 
when  a  lender  has  made  unusual  effort  or  incurred  extraordinary  expense  in 
connection  with  the  loan,  an  agreement  to  repay  his  charges  for  services  and 
disbursements,  if  made  in  good  faith  and  not  merely  as  an  evasion,  will  not  be 
deemed  usurious.  In  the  early  case  of  Auriol  v.  Thomas,  2  Term  R.,  52,  it 
was  held  that  where  a  bill  indorsed  over  is  not  duly  paid,  the  indorsee  may 
charge  tho  indorser  Xvith  exchange,  and  other  incidental  expenses  bayond  the 
amount  of  legal  interest,  if  such  charges  be  reasonably  warranted  by  custom 
and  riot  made  a  color  for  usury.  This  authority  was  followed  in  Palmer  v. 
Baker,  1  Maule  &  Sel.,  56;  and  in  Baynes  v.  Fry,  15  Ves.  Jr.,  120.  In  Ilarger 
V,  McCullougii,  2  Denio,  119,  it  was  held  that  where  a  creditor,  at  the  request  of 
the  debtor,  and  upon  his  express  promise  to  pay  the  expenses,  took  a  journey 
to  the  residence  of  the  latter,  with  a  view  to  settling  the  demand,  and  after- 
wards included  such  expenses  in  a  security  taken  for  the  debt,  the  security 
was  not  usurious.  Tbis  case  was  approved  in  Thurston  v,  Cornell,  38  N.  T., 
281,  in  which  it  was  held  that  where  a  party  solicited  to  make  a  loan,  and  to 
procure  the  means  of  doing  so  must  spend  time  and  incur  trouble  and  expense 
in  collecting  the  same  from  others,  and  does  this  at  the  request  of  the  borrower, 
and  upon  his  agreement  to  pay  for  such  services  and  expenses,  the  transaction 
is  not  usurious.  Whether  the  payment  upon  a  loan  of  more  than  the  legal 
rate  of  interest  is  usurious  depends  upon  the  particular  facts  of  the  case  and 
the  intention  of  the  parties,  and  these  are  questions  for  the  jury.  If  paid  for 
the  loan  or  forbearance  of  money  it  is  usury,  but  if  the  excess  is  for  other  good 
and  valuable  considerations,  not  interposed  as  a  device  to  cover  usury,  the 
transaction  is  not  usurious.  The  same  principle  was  stated  in  Eaton  v.  Alger, 
2  Keys,  41,  in  which  the  court  observe:  "Even  where  the  lender,  without  any 
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special  agreement  with  the  borrower,  in  addition  to  lawful  interest,  takes  a 
commission,  by  way  of  compensation  for  trouble  and  expense  necessarily  in- 
curred in  and  about  the  business  of  the  loan,  the  transaction  would  be  supported, 
provided  such  commission  was  not  intended  as  a  device  to  cover  a  usurious 
loan." 

See,  also,  to  the  saioe  eflfect,  Eldridge  w.  Reed,  2  Sweeny,  155;  Beadle  v.  Mun- 
son,  30  Conn.,  175;  Gambril  y.  Doe,  8  Blackf.,  140;  Smith  v.  Silvers,  32  Ind., 
321;  Smith  V.  Muncie  Nat.  Bunk,  29  Ind.,  loS;  Tyler  on  Usury,  130. 

In  the  case  under  consideration,  if  the  agreement  set  up  in  the  plea  were 
made  in  good  faith,  for  services  actually  performed  as  therein  stated,  and  not 
us  a  mere  pretext  for  charging  more  than  the  statute  allowed  for  obtaining  a 
pension,  the  defendant  is  entitled  to  an  acquittal.  I  am  not  called  upon  to 
determine  wliether  his  charge  be  reasonable  or  not;  that  must  be  litigated  la 
another  forum;  the  question  of  good  faith  only  is  here  involved,  and  that  must 
be  submitted  to  a  jury.     An  order  will  be  entered  overruling  the  demurrer. 

UNITED  STATES  v.  RYCKMAN. 
(District  Court  for  Tennessee:  12  Federal  Reporter,  46-50.     1883.) 

Statkmknt  of  Facts. —  Ryckraan  was  indicted  for  withholding  pension  money 
from  Mrs.  Simmons,  a  pensioner.  The  check  for  the  money  was  sent  in  a  letter 
addressed  to  Mrs.  Simmons,  and  the  letter  was  taken  from  the  postoffice  by  the 
defendant  on  the  deposit  by  him  of  a  power  of  attorney  with  the  postmaster. 
The  defendant  indorsed  the  check  (with  the  name  of  Mrs.  Simmons),  and 
delivered  it  to  one  Irvine,  a  merchant,  who  credited  Mrs.  Simmons  with  the 
sum  of  $35,  owing  by  her  for  goods,  and  also  credited  the  defendant  in  the  sum 
of  $100,  and  delivered  to  him  a  small  sum  in  money  and  a  due  bill  for  the  bal- 
ance of  tbe  check.  On  learning  that  the  power  of  attorney  to  defendant  did 
not  authorize  him  to  indorse  the  check,  Irvine  paid  Mrs.  Simmons  the  amount 
of  the  check,  less  the  $35  due  him  from  her. 

Charge  by  Hammond,  J. 

The  indictment  in  this  case  charges  a  violation  of  section  5435  of  the  Re- 
vised Statutes,  which  is  as  follows:  ''Any  agent  ©r  attorney,  or  other  person, 
instrumental  in  prosecuting  any  claim  for  pension  or  bounty  land,  who  shall 
directly  or  indirectly  contract  for,  demand  or  receive,  or  retain,  any  greater 
compensation  for  his  services  or  instrumentality  in  prosecuting  a  claim  for  pen- 
sion or  bounty  land  than  is  provided  in  the  title  pertaining  to  pensions,  or  who 
shall  wrongfully  withhold  from  a  pensioner  or  claimant  the  whole  or  any  part 
of  the  pension  or  claim  allowed  and  due  such  pensioner  or  claimant,  or  the 
land  warrant  issued  to  any  such  claimant,  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  upon  conviction  thereof  shall,  for  every  such  oflfense,  be  fined 
not  exceeding  $500,  or  imprisoned  at  hard  labor  not  exceeding  two  years,  or 
both,  at  the  discretion  of  the  court." 

The  statute,  you  will  perceive,  prescribes  the  punishment  for  two  offenses  in 
reflation  to  the  prosecution  of  a  claim  for  pension, —  one  the  contracting  for, 
demanding,  etc.,  of  greater  compensation  for  the  agent's  services  than  allowed 
by  law;  the  other,  the  withholding  by  the  agent  of  the  whole  or  any  part  of 
the  pension  or  claim  allowed;  and  the  case  under  consideration  relates  only  to 
this  latter  oflfense.  The  plain  purpose  of  all  those  stringent  provisions  of  the 
pension  laws  which  the  district  attorney  has  read  in  your  hearing  is  to  secure 
absolutclf/  to  the  pensioner  the  bounty  of  the  government.    It  cannot,  on  any 
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pretext,  be  lawfully  diverted,  directly  or  indirectly,  while  in  transit  to  his  hands. 
It  is  not  assets  for  the  payment  of  debts,  and  can  be  in  no  way  pledgtul  or  im- 
pounded for  that  purpose,  and  all  dealings  in  that  direction  are  null  and  void. 
There  is  a  somewhat  analogous  policy  which  protects  the  salaries  of  officers  of 
the  state  and  federal  governments,  and  it  is  generally  recognized  everywhere. 
Eut  here  congress  has,  by  the  most  stringent  special  legislation,  sought  to  pro- 
tect these  pensioners,  so  munificently  endowed,  against  all  possibility  of  being 
defrauded  by  the  agents  they  employ  to  collect  their  dues  from  the  government. 

Nothing  less  than  the  unconditional  payment  of  the  full  amount,  less  the 
small  fee  allowed,  will  discharge  the  agent  from  the  penalties  of  this  statute, 
whenever,  by  any  contrivance  of  his,  he  comes  into  possession  of  the  warrants 
or  the  money  they  represent.  All  else  is  a  wrongful  withhoLling  under  this 
statute.  It  is  the  duly  of  the  courts  and  juries  to  so  enforce  these  legislative 
commands  that  there  shall  be  no  evasion  of  them. 

§  1028.  Under  Revised  Sfatnfes^  section  5^85^  withholding  from  a  pensioner 
the  check  or  loarrant  to  which  fte  is  entitled  is  equcdly  an  offense  with  withholding 
the  money  itself. 

The  words  of  the  statute  do  not  in  terras  confine  the  offense  to  a  wrongful 
withholding  of  money  collected  on  the  claim,  which  would,  of  course,  be 
a  violation  of  it,  but  extend  to  "  the  whole  or  any  part  of  the  pension  or  claim 
allowed  or  due  such  pensioner  or  claimant."  If  the  statute  is  to  be  restricted 
to  withholding  the  money  actually  paid  by  the  treasury  on  the  check  or  war- 
rant of  the  government  to  the  agent,  it  would  bs  very  much  limited  in  its  oper- 
ation as  a  protection  to  the  pensioner.  The  practice  of  the  department  unvler 
these  pension  laws  is  to  send  the  warrant  drawn  on  the  treasury  direct  to  the 
pensioner,  to  be  paid  by  the  treasurer  on  demand  of  the  holder  by  proper  in- 
dorsements, and  every  effort  is  made  to  prevent  this  warrant  from  falling  into 
the  hands  of  the  agent,  who  is  prohibited  from  receiving  it,  and  to  whom  post- 
masters are  forbidden  to  deliver  it  by  the  postal  laws  and  regulations.  The 
offense  cannot  be  restricted  to  withholding  money  collected  on  valid  indorse- 
ments, and  the  statute  construed  to  turn  loose  all  who,  by  forgery  or  other 
frau  Is,  succeed  in  capturing  the  warrant,  notwithstandmg  these  prohibitions, 
collect  the  money  or  obtain  its  value,  and  neglect  to  pay  it  to  the  pensioner. 

The  argument  of  the  defendant's  counsel,  and  the  instructions  asked  for  by 
him,  would  result  in  punishing  all  who  withhol.d  the  money  realized  on  a  pen- 
sioner's genuine  signature,  and  in  discharging  all  who  obtain  and  withhold  it  on 
bis  forged  signature,  because  the  government,  it  may  be,  would  remain  liable 
to  the  pensioner  for  the  amount  due,  the  paj'ment  on  a  forged  signature  not 
being  in  law  a  payment.  This  would  be  a  strange  result,  and  I  cannot  give  the 
instructions  asked  for.  It  was  the  duty  of  the  defendant  to  have  delivered  this 
check  itself  to  the  pensioner,  and  his  failure  to  do  so  was  a  violation  of  this 
statute,  unless  he  collected  the  money  on  it  and  paid  it  to  her.  Even  if  the 
power  of  attorney  operated  to  authorize  the  defendant  to  collect  and  receive 
the  money,  the  money  itself,  when  so  collected,  was  under  the  protection  of 
the  statute  until  paid  unconditionally  to  the  pensioner.  United  States  v.  Hall, 
98  XI.  S.,  343,  354.  If  you  believe  from  the  evidence  that  the  defendant  re- 
ceived the  check,  passed  it  to  Irvine  by  indorsing  her  name  upon  it,  and  received 
for  it  any  cash  or  credit  or  property  and  Irvine's  due-bill  or  note,  and  thus  ap- 
propriated the  money  to  his  own  use,  and  that  he  subsequently  neglected  or 
failed,  on  demand,  to  pay  the  amount  of  the  check,  or  any  part  of  it,  to  the 
pensioner,  it  is  your  duty  to  find  him  guilty  under  this  indictment.     The  fact 

817 


§§  1029-1040.  GRIMES  AND  CRIMINAL  PROCEDURE. 

that  Irvine  has  seen  fit  to  pay  the  money  to  her  cannot  be  a  defense  to  the  de- 
fendant on  the  facts  of  this  case.  Take  the  case,  gentlemen,  and  consider  your 
verdict.     (Verdict,  guilty.     New  trial  refused.) 

§  1030.  Power  of  congress. — Congress  has  the  power  to  prescribe  what  fees  a  pension 
agenfc  may  charge  for  his  8t*r vices  in  procuring  a  pension,  and  to  punish  the  taking  of  fees  in 
excess  thereof.  United  States  v,  Fairchilda,*  1  Abb.,  74.  And  laws  punishing  embezzlement 
by  guardians  are  constitutional    United  States  v.  Hall,  8  Otto.  843  (Const.,  §§  4S2-495). 

g  1030.  As  to  dat«  of  act.— To  withhold  a  pension  granted  by  an  act  passed  subsequently 
to  the  act  making  the  withholding  of  a  pension  an  offense  is  punishable  under  the  former 
act,  when  its  terms  are  general,  and  not  limited  to  the  provisions  of  the  former  act.  United 
States  V.  Chaffoe.*  4  Ben.,  3H6. 

§  lO^U  Banker. —  Where  a  pensioner  delivers  to  a  banker  the  dieck  received  by  her  from 
the  pension  agen^  and  receives  in  return  a  certificate  of  deposit,  intending  to  rely  on  the  per- 
sonal credit  of  the  banker,  he  is  not  her  agent  in  such  a  sense  that,  if  he  fails  to  pay  her,  he 
renders  himself  criminally  liable  Biider  the  statutes  of  the  United  States  for  withholding  a 
pension,  or  a  jmrt  thereof,  from  a  pensioner.     United  States  v.  Howard,*  7  Biss.,  56. 

§  1032.  Retaining  money  to  pay  other  claims, •—  Where  the  agent  of  a  pensioner  receives 
the  money  due  the  pensioner,  and,  after  retaining  his  lawftii  fees,  retains,  in  pursuance  of  a 
fair  understanding  with  the  pensioner,  money  enough  to  pay  certain  biUadue  from  such  pen- 
sioner, and  a  sum  to  pay  for  his  services  in  matters  unconnected  with  the  proourement  of  tlto 
pension,  he  is  guilty  of  no  offense  under  the  laws  of  the  United  States  by  so  doing;  other- 
wise if  thei-e  is  no  such  understanding  or  agreement,  or  the  latter  sum  is  not  so  retained. 
United  States  v.  Hewitt,*  11  Fed.  R,  243.     See  g  1023. 

§  1083.  Frandnlent  claims.— Section  5438  of  the  Revised  Statutes,  which  forbids  the  pres- 
entation of  false  and  fraudulent  claims  against  the  government,  includes  a  false  claim  pre- 
sented by  a  person  as  a  pensioner.     United  States  r.  Qoggin.*  9  Biss.,  416w 

g  1034.  A  person  by  fraud  and  the  manufacture  of  evidence  procured  his  name  to  be  in- 
serted on  the  rolls  as  a  pensioner,  and  procured  a  genuine  certificate  to  that  effect,  and  ob- 
tained his  pension  thereon  regularly.  Held,  that  although  the  offense  of  filing  the  false 
proof  and  the  procurement  of  the  certificate  was  barred  by  the  statute  of  limitations,  still 
tlie  pension^^r  was  liable  under  section  5438  for  presenting  a  false  and  fraudulent  claim  against 
tlie  government  every  time  he  made  a  claim  on  such  certificate.    Ibid, 

^  lOBo.  Party  having  no  authority  to  receive  pension.—  To  an  indictment  for  an  unlawful 
withholding  by  the  defendant  of  a  part  of  the  pension  money  due  to  a  certain  person,  which 
the  defendant  had  received  as  her  agent  for  the  prosecution  of  her  claim,  it  is  no  objection 
that  the  law  requires  all  i^ensiou  money  to  be  i^aid  directly  to  the  pensioner.  United  States 
V.  Mason,*  8  Fed.  R.,  412;  United  States  v.  Connally,*  9  Biss.,  338. 

§1036.  Indictment  charging  no  offense.— Section  4785  of  the  Revised  Statutes  declares 
that  no  agent  or  attorney  shall  receive  a  greater  compensation  for  his  services  in  the  prosecu- 
tion of  a  pension  claim  than  such  as  the  commissioner  of  pensions  shall  direct,  not  exceeding 
$25.  Section  5485  provides  that  if  any  agent  or  attorney  shall  receive  a  greater  compensation 
for  such  services  ''than  is  provided  for  in  the  title  pertaining  to  pensions,"  he  shall  be  indict- 
able. Subsequently  an  act  was  passed  fixing  the  fee  of  agents  and  attorneys  for  such  service 
at  $10.  This  act  does  not  profess  to  repeal  the  foregoing  sections  or  any  part  of  them,  but 
necessarily  supersedes  so  much  of  the  first  section  as  vests  in  the  commissioner  of  pensions 
authority  to  determine  the  amount  of  charges.  An  indictment,  therefore,  based  on  these  two 
sections,  which  charges  that  the  defendant,  as  agent  in  the  prosecution  of  a  certain  pension 
claim,  received  a  greater  compensation  for  his  services  than  is  provided  for  in  the  title  of  the 
Revised  Statutes  pertaining  to  pensions,  charges  no  offense.  United  States  t;.  Mason,*  8  Fed. 
R.,412. 

§  1037.  The  withholding  by  an  attorney  of  *'pay  and  bounty,'*  and  "arrears  of  pay  and 
bounty,"  is  not  an  offense  under  section  13  of  the  act  of  July  4,  1864.  United  States  v. 
Benecke,*  8  Otto,  447. 

§  1038.  An  indictment,  found  September  11,  1875,  charged  an  attorney  with  withholding 
'*pay  and  bounty*'  from  a  claimant  in  1868.  Heldf  that  the  offense  could  not  be  punished 
under  the  act  of  March  3,  1875.     Ibid. 

§  1030.  The  word  "claimant,"  in  section  13  of  the  act  of  July  4,  1864,  punishing  the  with- 
holding by  an  agent  or  attorney  of  the  whole  or  any  part  of  the  pension  due  a  claimant, 
means  a  claimant  before  the  pension  bureau.     Ibid, 

§  1040.  Repeal  of  law.— Section  5485  of  the  Revised  Statutes  declares  it  to  be  a  misde- 
meanor for  any  agent  or  attorney  to  receive  for  his  services,  in  prosecuting  any  pension 
claim,  any  greater  sum  than  is  provided  in  the  title  pertaining  to  pensions.    The  section  re- 
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ferred  to.  No.  47S5.  cIpcUpps  thnt  noaj^ent  or  attorney  shall  demand  or  recwve  any  other  com- 
pensation for  his  services  in  prosecuting  a  claim  for  a  peusiou  than  such  as  the  commissioner 
of  peniiions  shall  direct  to  bd  pai  U  not  exceeding  $25.  A  later  act  declares  it  to  be  unlawful 
for  any  as;ent  or  attorney  to  reoeiv*  for  his  service*?  in  a  pension  case  a  greater  sum  than  $10. 
it  is  held  that  an  indiL-tment  based  oa  section  5 '85.  charging  the  defendant  with  receiving, 
for  prosecuting  a  certain  pension  claim,  a  greater  Bum  for  his  services  than  is  allowed  by  law, 
will  not  Ih?  quashed  on  the  ground  that  section  4785  is  repealed  by  the  later  act  referred  to. 
It  was  not  tile  intention  of  congress  that  the  subsequent  act  should  so  far  repeal  section  478i 
as  to  render  an  indictment  based  on  section  5185  of  no  value.  United  States  v.  Dowdell,*  8 
Fed.  R.,  &!>l. 

S  1041.  Wliat  persons  Inclnded. —  Section  54S5  of  the  Revised  Statutes,  which  makes  it  an 
offense  for  "any  agent  or  attorney,  or  any  other  person,  instrumental  in  prosecuting  any 
claim  for  a  pension,**  to  wrongfully  withhold  from  a  pensioner  the  whole  or  any  part  of  the 
pension  allowed  and  due  such  pensioner,  is  not  intended  to  be  confined  to  the  regular  attor- 
ney for  the  pension  claimant,  but  extends  to  any  person  instrumental  in  prosecuting  a  pen- 
sion claim.     United  States  v.  Schindler,*  18  Blatch.,  227. 

§  1042.  When  the  commissioner  of  pensions  has  passed  upon  the  claim,  and  directed  the 
pension  to  be  paid  to  the  claimant,  the  fact  is  conclusive  against  the  defendant,  under  the 
above  statute,  that  the  pension  has  been  allowed  and  is  due,  and  he  will  not  be  permitted  to 
contend  that  it  was  not  due  to  the  claimant.    Ibid. 

XIV.  Perjcbt. 

[See  XXYI,  7,  infra.    Also  1 89S8.] 

Summary '— Perjurjf  deflnedj  §  lOi^.  —  Rash  .itatements  on  oath,  %  1044.*— Oaf/*  taken  before  a 

justice  of  the  x>eace,  §  1045. 

§  1043.  In  order  to  constitute  the  crime  of  perjury  there  must  be  some  fact  falsely  stated 
with  knowledge  of  its  falsity.     United  States  r.  Moore,  gg  1046,  1047. 

§  1044.  Qucere:  Whether  perjui'y  can  be  committed  by  mere  rash  and  reckless  statements 
on  oath?    Ibid. 

%  104«.  After  the  passage  of  the  act  of  congress  of  July  5,  1832,  "  An  act  for  liquidating 
and  paying  certain  claims  of  the  state  of  Virginia,"  the  secretary  of  the  treasury  established 
a  regiUation  authorizing  affidavits  made  before  any  justice  of  the  peace  of  a  state  to  be  re- 
ceived and  considered  in  proof  of  claims  under  the  act.  It  is  held  that  a  false  affidavit  made 
in  pursuance  of  this  regulation  before  a  justice  of  the  peace  of  a  state,  in  support  of  such  a 
claim  against  the  United  States,  max  ^  punished  under  the  third  section  of  the  act  of  March  1, 
1823,  providing  that  '*  if  any  person  shall  swear  or  atlinn  falsely  touching  the  expenditure  of 
public  money,  or  in  support  of  any  claim  against  the  United  States,  he  or  she  shall  upon  con- 
viction suffer  as  for  wilful  and  corrupt  perjury."    United  States  v.  Bailey,  gj5  1048-1054. 

[NoTBS.—  See  §§  1055-1101.] 

UNITED  STATES  v.  MOORE. 
(District  Court  for  Massachusetts;  2  Lowell.  232-233.     1873.) 

Statement  of  Facts. —  The  defendant  was  indicted  for  false  swearing.  It 
appeared  that  in  order  to  procure  the  redemption  of  a  treasury  note  he  pre- 
seoted  a  fragment  of  the  note,  and  made  an  affidavit  to  the  effect  that  the  note, 
except  the  part  presented,  had  been  destroyed.  The  note  had  never  been 
destroyed,  but  had  been  redeemed.     Verdict,  guilty.     Motion  for  a  new  trial. 

Opinion  by  Lowell,  J. 

I  have  made  up  my  mind  that  my  instruction  to  the  jury  upon  one  point  was 
not  sufficiently  full  and  explicit,  and  may,  perhaps,  have  misled  them,  to  the 
injury  of  the  defendant.  I  charged  in  the  words  attributed  to  Judge  Spraguo, 
in  United  States  v.  Atkins,  1  Spr.,  558,  "  that  the  jury  must  be  satisfied  that  the 
defendant  swore  to  a  declaration  which,  at  the  time,  he  knew  to  be  false;  and 
that  may  be  either  by  swearing  to  a  fact  which  ho  knows  is  not  true,  or  by 
swearinfi^  to  his  knowledge  of  the  fact  when  he  knew  he  had  no  such  knowl 
edge."     There  appears  to  be  a  much  fuller  report  of  the  charge  in  that  case, 
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19  Law  Eep.,  95,  from  which,  and  from  an  examination  of  the  rpcorJs  of  the 
court,  vol.  XXXIX,  p.  G98,  I  find  that  there  was  but  one  trial  of  the  action, 
and  that  there  was  a.  count  for  perjury  and  one  for  false  swearing,  under  the 
statute  of  1823,  which  is  the  law  on  which  the  second  count  proceeds  in  this 
case,  and  on  which  the  report  in  the  Law  Reporter  says  the  government  relied 
in  that  case.  It  se^ms,  therefore,  that  the  authority  is  fully  in  point;  but  by 
the  more  ample  report  of  it  I  find  that  the  learned  judge  explained  his  mean- 
ing carefully,  giving  very  full  examination  to  the  point  whether  the  defendant 
had  intended  to  state  the  fact  as  being  within  his  own  knowledge.  Even  with 
these  explanations  I  do  not  regard  the  ruling  as  being  precisely  accurate,  as  I 
will  hereafter  explain. 
^  1046.  As  to  rash  and  rechh'ss  statemenU  on  oath. 

There  is  some  dilference  of  opinion  in  the  United  States  as  to  whether  per- 
jury, or  false  swearing  in  the  nature  of  perjury,  can  be  committed  by  mere 
rash  and  reckless  statements  on  oath;  and  though  my  charg3,  rightly  under- 
stood, did  not  authorize  the  jury  to  convict  the  defendant,  if  the  evidence  only 
showed  recklessness,  yet  I  am  not  sure  it  may  not  have  b?en  understood  in  that 
sense.     Indeed,  I  think  my  own  views  were  not  quite  distinct  upon  the  point. 
Mr.  Bishop,  in  his  treatise   on  Criminal  Law  (:y  ed.),  vol.  I,  §  396,   says: 
"Probably  the  better  opinion  is  that  perjury  is  not  committed  by  any  mere 
reckless  swearing  to  what  the  witness  would,  if  more  cautious,  learn  to  be 
false;  but  the  oath  must  be  wilfully  corrupt."    In  a  note,  he  quotes,  as  opposed 
to  his  own  opinion,  an  extract  from  a  report  of  the  penal  code  commissioners 
of  New  Tork:     "  An  unqualified  statement  of  what  one  does  not  know  to  be 
true  is  equivalent  to  a  statement  of  that  which  one  believes  to  be  fals3."     The 
latter  proposition  may  be  nearly  true,  so  far  as  the  eflfect  of  the  statement  on 
others  is  concerned,  but  it  is  not  a  sound  legal  definition  of  perjury.     I  agree, 
rather,  with  Mr.  Bishop's  opinion,  that  there  must  be  some  fact  falsely  stated, 
with  knowledge  of  its  falsity,  before  there  can  be  perjury.     It  has  been  held, 
indeed,  by  an  able  and  learned  court,  that  rash  swearing,  without  any  reason- 
able or  probable  cause  of  belief  of  the  fact  sworn  to,  is  perjury.     Com.  v. 
Cornish,  6  Binn.,  249.     That  was  a  case  in  which  the  defendant  had  been 
wounded  in  a  riot  at  night  and  had  sworn  to  the  prosecutor  as  the  person  who 
wounded  him.     The  doctrine  was  denied  to  be  law,  in  an  able  and  careful 
char^^o  to  the  jury  in  the  circuit  court  of  the  United  States,  sitting  in  the  same 
s::iit\     United  States  v.  Shellmire,  Bald.,  370.     It  has  been  virtually  denied  in 
ti.  >  state,  in  Com.  v,  Brady,  5  Gray,  78,  where  the  defendant  swore  that  he 
saw  a  man  running  from  a  burning  building  whom  he  believed  to  be  A.     The 
judge  charged  in  the  language  of  the  court  in  Pennsylvania,  and  the  ruling 
was  set  aside.    The  court,  to  be  sure,  put  their  decision  upon  the  ground  that  the 
defend:'.:;t  only  swore  to  his  belief;  but  personal  identity  is  almost  always  a 
matter  of  belief.    An  aifidavit  or  statement  that  I  saw  a  certain  person  does  not 
usually  import  anything  more  than  that  I  saw  some  one  whom  I  believed,  and 
still  believe,  to  be  that  person.     If  I  saw  no  one,  or  if  I  believed  the  person  to 
be  different  from  him  I  have  named,  it  is  perjury,  but  not  otherwise.     If  any 
material  circumstance  is  falsely  stated,  such  as  that  the  witness  was  present  and 
heard  a  certain  conversation,  it  has  been  ht  Id  to  be  perjury  if  he  were  not 
present,  though  the  conversation  really  occurred.    People  v.  McKinney,  3  Park. 
0.  C,  510.     In  such  a  case  the  materiality  of  the  circumstance  would  be  the 
only  question.     Granting  the  materiality  of  the  fact  whether  it  be  a  statement 
of  knowledge  or  of  infuimation  or  belief,  or  a  simple  statement  of  a  fact,  if 
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the  witness  knows  that  the  fact  is  not  so,  or  that  he  has  no  such  information, 
or  no  such  belief,  he  is  guilty.  But  if  he  only  swears  rashly  to  his  belief  of  a 
matter  of  which  he  does  not  profess  to  hav^e  personal  knowledge,  the  jury  can- 
not be  permitted  to  decide  on  the  reasonableness  of  his  belief  except  as  tend- 
ing to  show  whether  he  did  believe.  In  short,  perjury  is  always  of  some  matter 
of  fact,  and  belief  may  be  a  fact.  In  this  case  the  only  questions  of  fact  put 
in  issue  by  the  indictment  and  by  the  law  are:  Was  the  statement  false,  and 
did  the  defendant  know  it  to  be  false?  In  this  respect  it  is  like  the  offense  of 
passing  a  counterfeit  note,  knowing  it  to  be  counterfeit.  Proof  of  reasonable 
cause  of  belief  may  warrant  a  jury  to  find  knowledge,  but  it  is  not  the  legal 
equivalent  of  knowledge. 

§  1047.  An  affidavit  to  a  fact  does  not  neceBsarily  mean  that  the  affiant  had 
personal  knowledge  of  the  fact. 

It  was  proved  that  the  defendant  made  oath  to  the  statem?nt  set  out  in  the 
second  count;  but  it  does  not  expressly  appear  by  the  paper  itself  that  he  pro- 
fessed to  have  personal  knowledge  of  the  fact.  If  he  only  intended  to  state 
his  belief,  there  were  some  circumstances  sworn  to  which,  whether  satisfactory 
to  the  jury  or  not,  were  proper  to  be  considered  by  them  on  the  question  of 
belief.  There  was  some  evidence  that  the  fragment  of  the  note  was  picked  up 
in  the  street  on  St.  Patrick's  Day,  and  that  the  father  of  the  boy  who  found 
it  gave  it  to  the  defendant,  and  suggested  to  him"  that  perhaps  the  note  had 
been  torn  up  in  a  riot  or  street  fight  that  took  place  then  and  there.  In  the 
cise  of  United  States  v.  Atkins,  uhi  supra,  the  false  oath  was  that  a  certain 
slri|>ping  paper  was  the  original  agreement  with  the  crew;  and  the  evidence 
tended  to  show  that  the  defendant  knew  nothing  whatever  about  it  personally. 
The  form  of  the  oath,  as  in  this  case,  was  positive,  without  saying  anything 
about  knowledge,  or  means  of  knowledge  or  belief.  Judge  Sprague,  in  charging 
the  jury,  said:  "Did  the  defendaat,  by  swearing  positively,  mean  to  swear 
that  he  had  personal  knowlejjge  that  it  was  the  original  agreement?  The  de- 
fendant could  not  swear  that  it  was  the  original  agreement,  unless  he  was 
present  when  it  was  made.  All  else  would  be  information  and  hearsay.  The 
question  is.  Did  he  mean  to  make  the  collector  understand  that  he  had  knowl- 
edge it  was  the  original  contract;  or  did  he  merely  moan  to  swear  that  it  was 
such  to  the  best  of  his  knowledge  and  belief?  The  matter  for  you  to  decide, 
gentlemen,  is,  whether  you  are  satisfied  that  the  defendant,  in  order  to  deceive 
tlie  collector,  wilfully  and  intentionally  swore  to  what  he  knew  was  false,  either 
as  to  the  agreement  being  genuine,  when  he  knew  it  was  not,  or  to  his  knowl- 
o^lge  of  the  fact,  when  he  was  conscious  he  had  no  such  knowledge."  19  Law 
H^J).,  98.  Now,  this  ruling  is  undoubtedly  sound  in  tlie  abstract,  and  it  is 
^vhat  I  told  the  jury;  but  the  difficulty  in  my  mind  is,  that  there  was  no  suffi- 
cient evidence  in  the  case  from  which  they  could  infer  that  the  defendant  did 
state  the  destruction  of  the  note  to  be  within  his  personal  knowledge;  and 
therefore  I  should  not  have  brought  that  secondary  fact  to  their  notice  at  al'. 
And  here  I  difl'er  from  the  charge  in  Atkins'  Case.  The  ruling  in  that  case, 
^vith  all  the  limitations  and  qualifications  which  it  ajipears  that  Judge  Sprague 
put  about  it,  would  probably  do  no  harm;  but  I  must  say  that  in  my  opinion 
the  learned  judge  should  have  ruled,  on  an  affidavit  wholly  in  writing,  that  it 
did  or  did  not,  as  matter  of  law,  import  a  statement  of  personal  knowledge, 
and  not  have  left  that  question  to  the  jury.  In  that  case  the  jury  were  unable 
to  agree.  In  the  similar  case  of  United  States  v.  Smith,  19  Law  Rep.,  91,  they 
acquitted  the  defendant.  The  court  and  jury  in  those  cases  agreed  that  an 
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affidavit  to  a  fact  does  not  necessarily  include  an  affirmation  that  the- affiant 
has  personal  knowledge  of  the  fact;  and  my  own  observation  of  ihe  conduct 
and  opinion  of  men  in  general  in  this  mutter  agrees  with  that  view.  X  consider 
the  affidavit  in  this  case  ought  not  to  be  h^ld  to  import  such  a  statement,  none 
such  beino:  expressed,  and  the  fact  not  being  on«  which  was  personal  to  him. 
The  true  question,  therefore,  for  the  jury  was  the  one  which  the  indictment 
pbints  out.  Did  the  defendant  swear  to  this,  fact,  knowing  it  to  be  false?  I 
do  not  mean  to  say  that  there  was  not  evidence  from  which  the  jury  might 
have  answered  this  question  in  theatfirmative;  but,  as  I  cannot  say  bow  they 
would  have  answered  it,  I  feel  it  my  duty  to  grant  a  new  trial. 

New  trial  ordered, 

UNITED  STATES  v,  BAILEY. 
(9  Peters,  288-265.     1835.) 

Opinion  by  Mr.  Justice  Story. 

Statement  op  Facts. —  This  is  a  criminal  case,  certified  from  the  circuit  court 
of  the  district  of  Kentucky,  upon  a  division  of  opinion  of  the  judges  of  that 
court.  The  defendant,  John  Bailey,  was  indicted  for  false  swearing  under  the 
third  section  of  the  act  of  congress  of  the  1st  day  of  March,  1823,  ch.  165, 
which  provides  "that  if  any  person  shall  swear  or  alBnn  falsely  touching  tho 
expenditure  of  public  money,  or  in  support  of  any  claim  against  the  United 
States,  he  or  she  shall,  upon  conviction  thereof,  suffer  as  for  wilful  and  corrupt 
perjury."  The  indictment  charges  the  false  swearing  to  be  in  an  affidavit 
made  by  the  defendant,  before  a  justice  of  the  peace  of  tho  commonwealth  of 
Kentucky,  in  support  of  a  claim  against  the  United  States,  under  the  act  of 
congress  of  the  5th  day  of  July,  1832,  ch.  173  (4  Stats,  at  Large,  5G3),  to  pro- 
vide for  liquidating  and  paying  certain  claims  of  the  state  of  Virginia;  and 
there  are  various  counts  in  the  indictment,  stating  the  charge  in  different  man- 
ners. It  appears  from  the  record  that,  at  the  trial,  '*  the  attorney  for  the 
United  States  read  in  evidence  the  papers  set  out  in  the  indictment,  purporting 
to  be  the  affidavit  of  the  prisoner,  with  the  certificates  of  the  said  Josiah  Reed 
and  William  Suddeth,  and  gave  evidence  to  the  jury  conducing  to  prove  that 
the  prisoner  did,  at  the  time  and  place  charged  in  the  indictment,  take  oath  as 
charged,  and  subscribe  the  paper  set  out  in  the  indictment  as  bis  affidavit,  be- 
fore the  said  Reed ;  and  that  the  said  Reed  was  then  and  there  a  justice  of  the 
peace  of  the  commonwealth  of  Kentucky,  in  and  for  the  said  county  of  Bath, 
duly  commissioned,  qualified,  and  acting  as  such;  and  also  gave  evidence  con- 
ducing to  prove  thatMmmediately  after  the  passage  of  th?  said  act  of  congress 
of  the  6th  day  of  July,  1832,  entitled  "An  act  for  liquidating  and  pacing  cer- 
tain claims  of  the  state  of  Virginia,"  the  secretary  of  tho  treasury  did  estab- 
lish as  a  regulation  for  the  government  of  the  department  and  its  officers,  in 
their  action  upon  the  claims  in  said  act  mentioned,  that  affidavits  made  and 
subscribed  before  any  justice  of  the  peace,  of  any  of  the  states  of  the  United 
States,  would  be  received  and  considered  to  prove  the  persons  making  claims 
under  said  act,  or  the  deceased  whom  the}*^  represented,  were  the  persons 
entitled  under  the  provisions  thereof;  and  that  the  said  regulations  had  been 
ever  since  acted  under  at  the  department,  and  numerous  claims  heard,  allowed 
and  paid  on  such  affidavits;  and  also  gave  evidence  conducing  to  prove  that 
the  prisoner,  acting  as  the  executor  of  his  lather,  John  Bailey,  had,  before  the 
time  of  making  and  suUscribing  said  affidavit,  asserted  the  claim  therein  men- 
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tioncd,  and  employed  Thomas  Triplett  to  prosecute  the  same,  and  receive 
money  thereon ;  that  the  said  Triplett  did  afterwards  present  the  said  affidavit 
and  certificates  in  support  of  said  claim  at  the  said  department,  on  which, 
together  with  other  affidavits,  the  same  was  allowed  and  the  money  paid,  and 
a  part  thereof  paid  to  the  prisoner.  The  above  being  all  the  evidence  con- 
ducing to  prove  the  authority  or  jurisdiction  of  said  Josiah  Keed  to  administer 
said  oath  and  take  said  affidavit,  the  counsel  for  the  prisoner  moved  the  court 
to  instruct  the  jury  that  the  said  Josiah  Reed  had  no  authority  or  jurisdiction 
to  administer  said  oath  or  take  said  affidavit;  and  that,  whatever  other  facts 
they  might  find  on  the  evidence,  the  prisoner  could  not  have  committed  the 
crime  of  perjury,  denounced  by  the  thirteenth  section  of  the  act  of  congress, 
more  e£fectually  to  provide  for  the  punishment  of  certain  crimes  against  the 
United  States  and  for  other  purposes,  "  approved  on  the  3J  of  March,  1825  " 
(4  Stats,  at  Large,  118),  nor  of  false  swearing  denounced  by  the  third  section 
of  the  act  "  in  addition  to  the  act"  entitled  '^  An  act  for  the  prompt  settlement 
of  public  accounts,  and  for  the  punishment  of  the  crime  of  perjury,"  approved 
on  the  1st  of  March,  1823,  and  their  verdict  ought  to  be  for  the  prisoner; 
which  motion  the  attorney  for  the  United  States  opposed. 

On  this  question  the  judges  were  divided  and  opposed  in  opinion,  whereupon, 
on  the  motion  of  the  attorney  of  the  United  States,  the  said  question  and  dis- 
agreement were  stated,  and  ordered  to  be  certified  to  the  supreme  court. 

It  is  admitted  that  there  is  no  statute  of  the  United  States  which  expressly 
authorizes  any  justice  of  the  peace  of  a  state,  or  indeed  any  officer  of  the 
national  government,  judicial  or  otherwise,  to  administcF  an  oath  in  support  of 
any  claim  against  the  United  States  under  the  act  of  1832,  ch.  173.  And  the 
question  is,  whether,  under  these  circumstances,  the  oath  actually  administered 
in  this  case  was  an  oath  upon  which  there  would  be  a  falsa  swearing,  within 
the  true  intent  and  meaning  of  the  act  of  1823,  ch.  165. 

It  is  unnecessary  to  consider,  in  this  case,  whether  an  oath  taken  before  a 
mere  private  or  official  person,  not  authorized  to  administer  an  oath  generally 
or  in  special  cases,  or  not  specially  authorized,  recognized  or  allowed  by  the 
regulations  or  practice  of  the  treasury  department,  as  competent  to  administer 
an  oath  in  support  of  any  claim  against  the  United  States,  would,  though  the 
claim  should  be  admitted  or  acted  upon  in  the  treasury  department,  under  such 
a  supposed  sanction,  be  within  the  provision  of  the  act  of  1823,  ch.  165.  These 
questions  may  well  be  reserved  for  consideration  until  they  shall  arise  directly 
in  judgment.  In  the  present  case,  the  oath  was  administered  by  a  state  magis- 
trate, having  an  admitted  authority  under  the  state  laws  to  administer  oaths, 
virtute  officii^  in  many  cases,  if  not  in  the  present  case;  and  it  is  further  found 
in  the  case,  that  there  was  evidence  at  the  trial  conducing  to  prove  (and  for  the 
purposes  of  the  present  argument  it  must  be  taken  as  proved)  that  the  secre- 
tary of  the  treasury  did  establish  a  regulation,  authorizing  affidavits  made 
before  any  justice  of  the  peace  of  a  state  to  be  received  and  considered  in 
proof  of  claims  under  the  act  of  1832,  so  that  the  solution  of  the  question, 
now  bcifore  us,  depends  upon  this:  whether  the  oath,  so  administered,  under 
the  sanction  of  the  treasury  department,  is  within  the  true  intent  and  meaning 
of  the  act  of  1823. 

§  10*8.  Offense  created  hy  the  act  of  May  i,  1823.  The  oath  need  not  he 
adminutered  in  a  judicial  proceeding. 

Admitting,  for  the  sake  of  argument,  that  it  is  true  (on  which,  however,  Tve 
express  no  opinion)  that  a  state  magistrate  is  not  compellable  to  administer  an 
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oath,  vlrtute  offioii,  unJer  a  law  of  the  United  States  which  expr3">sly  confers 
power  on  him  for  that  purpose,  still,  if  he  shoaltl  choose  to  administer  an  oath 
under  such  a  law,  there  can  be  no  doubt  that  it  would  be  a  lawful  oath,  by  one 
having  competent  authorit}^;  and  as  much  so  as  if  he  had  b^en  specially  ap- 
pointed a  commissioner  undir  a  law  of  the  United  States  for  that  purpose. 
And  we  think  that  such  an  oath,  administered  under  such  circumstances,  would 
clearly  be  within  the  provision  of  the  act  of  1S23.  That  act  does  not  create 
or  punish  the  crime  of  p-jrjury,  technically  considered.  But  it  creates  a  new 
and  substantive  offense  of  false  swearing,  and  punishes  it  in  the  same  manner 
as  perjury.  The  oath,  therefore,  need  not. be  administered  in  a  judicial  pro- 
ceeding, or  in  a  case  of  which  the  state  magistrate,  under  the  state  laws,  had 
judicial  jurisdiction,  S7  as  to  make  the  false  swearing  perjury.  It  would  be 
sufficient  that  it  might  be  lawfully  administered  by  the  magistrate,  and  was 
not  in  violation  of  his  official  duty. 

§  1049,  T/te  secretary/  of  the  treasury/  had  power,  under  the  act  of  July  5, 
1833,  to  authoinze  state  magiairates  to  adtniuister  oaths. 

There  being  no  express  authority  given  by  any  law  of  the  United  States  to 
any  state  magistrate  to  administer  an  oath  in  the  present  case,  the  next  inquiry 
naturally  presented  is,  whether  the  secretary  of  the  treasury  had  an  implied  power 
to  require,  authorize,  allow  or  admit  any  affidavits  sworn  before  state  magis- 
trates, in  proof  or  in  support  of  any  claim  under  the  act  of  1832;  for  if  he 
had,  it  would  be  very  difficult  to  show  that  such  an  affidavit  is  not  within  the 
true  intent  and  meaning  of  the  act  of  1823,  as  it  certainly  is  within  the  very 
words  of  the  enactment.  The  policy  of  the  act  clearly  extends  to  such  a  case, 
and  the  public  mischief  to  be  remedied  is  precisely  the  same  as  if  the  affidavit 
had  been  taken  under  the  express  and  direct  authority  of  a  statute  of  the  United 
States.  And  we  are  of  opinion  that  the  secretary  of  the  treasury  did,  by  im- 
plication, possess  the  power  to  make  such  a  regulation,  and  to  allow  such  affi- 
davits in  proof  of  claims,  under  the  act  of  1832.  It  was  incident  to  his  dut\^ 
and  authority,  in  settling  claims,  under  that  act.  The  third  section  provides: 
"That  the  secretary  of  the  treasury  be,  and  he  is  hereby,  directed  and  required 
to  adjust  and  settle  those  claims  for  half  pay  of  the  oIKclts  of  the  aforesaid 
regiment  and  corps,  which  have  not  been  paid,  etc.,  which  several  sums  of 
money  herein  directed  to  be  settled  or  paid  shall  be  paid  out  of  any  money  in 
the  treasury  not  otherwise  appropriated  by  law." 

§  1050.  Where  power  is  given  to  an  officer  to  adjust  and  settle  claims  the  ap- 
propriate means  follow. 

It  is  a  general  principle  of  law,  in  the  construction  of  all  powers  of  this  sort, 
that  where  the  end  is  required  the  appropriate  means  are  given.  It  is  the  duty 
of  the  secretary  to  adjust  and  settle  these  claims,  and  in  order  to  do  so  he  musC 
have  authority  to  require  suitable  vouchers  and  evidence  of  the  facts  which 
are  to  establish  the  ciaim.  No  one  can  well  doubt  the  propriety  of  requiring 
the  facts  which  are  to  support  a  claim,  and  rest  on  testimony,  to  be  established 
under  the  sanction  of  an  oath;  and  especially  in  cases  of  the  nature  of  those 
which  are  referred  to  in  the  act,  where  the  facts  are  so  remote  in  point  of  time, 
and  must  be  so  various  in  point  of  force  and  bearing.  It  cannot  be  presumed 
that  congress  were  insensible  of  these  considerations  or  intended  to  deprive 
the  secretary  of  the  treasury  of  the  fullest  use  of  the  best  means  to  accom 
plish  the  end,  namely,  to  suppress  frauds  and  to  ascertain  and  allow  just 
claims. 
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§  1051.  Tlie  practice  of  the  departrnentd  and  the  course  of  legislation  looked 
to  in  construing  statutes. 

It  is  certain  tiiat  the  laws  of  the  United  States  have,  in  various  cases  of  a 
similar  nature,  from  the  earliest  existence  of  the  government  down  to  the  pres- 
ent time,  required  the  proof  of  claims  against  the  government  to  be  by  affidavit. 
In  some  of  these  laws  authority  has  been  given  to  judicial  officers  of  th^  United 
States  to  administer  the  oatbs  for  this  purpose,  and  at  least  as  early  as  1818  a 
similar  authority  was  confided  to  state  magistrates.  The  citations  from  the 
laws,  made  at  the  argument,  are  direct  to  this  point,  and  establish  in  the  clearest 
manner  a  habit  of  legislation  to  this  effect.  Act  of  25th  of  February,  1793, 
ch.  61  (1  Stats,  at  Large,  324)  [17];  Act  of  3d  March,  1803,  ch.  90  (2  Stats,  at 
Large,  242);  Act  of  lOth  of  April,  1806,  ch.  25  (2  Stats,  at  Large,  376);  Act  of 
18th  of  March,  1S18,  ch.  19  (3  Stats,  at  Large,  410);  Act  of  1st  of  May,  1820, 
ch.  51  (3  Stats,  at  Large,  569);  Act  of  3d  of  March,  1823,  ch.  187  (3  Stats,  at 
Large,  782).  It  may  bo  added  thaCt  it  has  been  stated  by  the  attorney-general, 
and  is  of  public  notoriety,  that  there  has  been  a  constant  practice  and  usage  in 
the  treasury  department  in  claims  against  the  United  States,  and  especially  of 
a  nature  like  the  present,  to  require  evidence  by  affidavits  in  support  of  the 
claim,  whether  the  same  has  been  expressly  required  by  statute  or  not;  and 
that,  occasionally,  general  regulations  have  been  adopted  in  the  treasury 
departn^ent  for  this  purpose. 

Congress  must  be  presumed  to  have  legislated  under  this  known  state  of  the 
laws  and  usage  of  the  treasury  department.  The  very  circumstance  that  the 
treasury  department  had,  for  a  long  period,  required  solemn  verifications- of 
claims  against  the  United  States,  under  oath,  as  an  appropriate  means  to  secure 
the  government  against  frauds,  without  objection,  is  decisive  to  show  that  it 
was  not  deemed  an  usurpation  of  authority. 

§  1052*  Legislative  acts  should  be  construed  with  reference  to  known  usage. 

The  lano:ua;je  of  the  act  of  1823  should,  then,  be  construed  with  reference 
to  this  usage.  The  false  swearing  and  false  affirmation,  referred  to  in  the  act, 
ought  to  be  construed  to  include  all  cases  of  swearini^  and  affirmation  required 
by  the  practice  of  the  department  in  regard  to  the  expenditure  of  public 
money  or  in  support  of  any  claims  against  the  United  States.  The  language 
of  the  act  is  sufficiently  broad  to  include  all  such  cases;  and  we  can  perceive 
no  reason  for  excepting  them  from  the  words,  as  they  are  within  the  policy  of 
the  act,  and  the  mischief  to  be  remedied.  The  act  does  no  more  than  change) 
a  common  law  offense  into  a  statute  offense. 

§  1053.  By  the  common  laWy  the  taking  (f  a  false  oath,  with  a  view  to  cheat 
the  goverttment  or  to  defeat  the  administration  of  public  justice^  is  punishable 
(IS  a  misdemeanor. 

There  is  nothing  new  in  this  doctrine.  It  is  clear,  by  the  common  law,  that 
the  taking  of  a  false  oath,  with  a  view  to  cheat  the  government  or  to  defeat 
I  he  administration  of  public  justice,  though  not  takr^n  within  the  realm  or 
wholly  dependent  upon  usage  and  practice,  is  punishable  as  a  misdemeanor. 
Tiie  case  of  O'Mealy  v.  Newell,  8  East,  364,  affi)nJs  an  illustration  of  this  doc- 
trine. In  that  case  it  was  held  that  a  person  m  iking  or  knowingly  using  a 
false  affidavit  of  debt  sworn  before  a  foreign  magistrate  in  a  foreign  country 
for  the  purpose  of  holding  a  party  to  bail  in  England,  although  such  affidavit 
was  not  auUiorized  by  any  statute,  but  was  solely  dcjyjndent  upon  the  practice 
and  usage  of  the  courts  of  England,  was  punishable  as  a  misdemeanor  at  ?'•  • 
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common  law  as  an  attempt  to  pervert  pnblic  justice.  Upon  this  occasion  Lord 
Ellenborough,  after  alluding  to  the  practice  of  receiving  such  affidavits  made 
in  Ireland  and  Scotland,  as  well  as  in  foreign  countries,  said  the  practice  in 
both  cases  must  be  equally  warranted  or  unwarranted.  In  none  of  these  cases 
can  the  party  making  a  false  affidavit  be  indicted  specifically  for  the  crime  of 
perjury  in  the  courts  of  this  country.  But  in  all  of  them,  as  far  as  he  is  pun- 
ishable at  all,  he  is  punishable  for  a  misdemeanor  in  procuring  the  court  to 
make  an  order  to  hold  to  bail,  by  means  and  upon  the  credit  of  a  false  and 
fraudulent  voucher  of  a  fact  produced  and  published  by  him  for  that  purpose. 
And  the  court  held  the  practice  perfecll}'  justifiable. 

§  1054.  A  false  oath  administered  hy  a  state  magistrate^  admissible  in  support 
of  a  claim  against  the  United  States,  is  a  criminal  offense  under  the  acts  named. 

Upon  the  whole,  we  are  of  opinion  that  where  the  oath  is  taken  before  a 
state  or  national  magistrate,  authorized  to  administer  oaths,  in  pursuance  of 
any  regulations  prescribed  by  the  treasury  department,  or  in  conformity  with 
the  practice  and  usage  of  the  treasury  department,  so  that  the  affidavit  would 
be  admissible  evidence  at  the  department  in  support  of  any  claim  against  the 
United  States,  and  the  parly  swears  falsely,  the  case  is  within  the  purview  of 
the  act  of  1823,  ch.  165.  It  will  ba  accordingly  certified  to  the  circuit  court 
that  the  said  Josiah  R'jed,  named  in  the  certificate  of  division  of  the  judges  of 
the  circuit  court,  baing  a  justice  of  the  peace  of  the  commonwealth  of  Ken- 
tucky. authoriz.»d  by  the  laws  of  that  state  to  administer  oaths,  had  authority 
and  jurisdiction  to  administer  the  oath,  and  take  the  affidavit  in  the  said  cer- 
tificate of  division  mentioned;  and  that,  if  the  facts  stated  therein  were  falsely 
sworn  to,  the  case  is  within  the  act  of  congress  of  the  1st  day  of  March,  ]S*33, 
referred  to  in  the  same  certificate. 

Mr.  Justice  McLkan  dissented. 

§  1055.  Criminal  intent.—  Where  a  person,  bc?fore  and  at  the  time  of  ninking  an  affidavit, 
states  all  the  facts  in  reiatioa  to  the  matter,  and  is  induced  to  swear  to  the  affidavit  by  the 
representations  of  his  friends,  one  of  whom  is  a  lawyer,  that  it  contains  substantially  the 
statements  made  by  him,  ho  is  not  guilty  of  perjury.     United  States  r.  Stanley.*  6  McL.,  409. 

g  105!>.  To  constitute  perjury  there  mu.-.t  be  a  wilful  and  corrupt  statement  of  a  falsehood, 
material  to  the  matter  in  hand.     Ibid.     See  g  1043. 

5;  1057.  The  internal  revenue  laws  provided  that  a  person  "knowingly  and  wilfully  "  making 
a  false  sworn  statement  of  liis  income  should  be  guilty  of  perjury.  Held,  that  in  order  to 
convict,  the  false  swearing  must  appear  to  have  be?n  done  corruptly,  and  that  such  corrupt 
intent  might  appear  from  circumstances;  that  corrupt  intent  is  reasonably  inferred  from 
knowingly  making  a  false  under-atatement  of  such  income.  United  States  v.  Mayer,*  Deadv, 
127. 

g  105S.  If  a  person  is  honestly  mistaken  in  his  sworn  statement  it  is  not  perjury;  or,  it 
seems,  if  he  makes  it  honestly  upon  the  advice  of  counsel  after  stating  to  him  all  the  facts,  » 
if  the  question  involves  a  question  of  law;  but  if  he  i-ashly  and  foolhardily  swears  to  what 
he  knows  nothing  about,  or  has  no  good  reason  to  believe  true,  it  is  perjury,  and  he  will  not 
be  heai*d  to  claim  it  was  a  mistake.     Ibid. 

§  1059.  In  a  prosecution  for  perjury,  whether  the  false  oath  was  taken  under  a  miscon- 
struction of  the  law  is  a  question  of  fact  for  the  jury.  United  States  v.  Smith,*  1  Saw., 
277. 

§  10€0.  It  is  perjury  to  swear  falsely,  **  wilfully  and  corruptly,"  contrary  to  the  witness* 
belief,  but  not  to  swear  **  ra-shly  and  inconsiderately  "  according  to  such  t>eiief.  United  States 
V.  Shellmire,*  Bald.,  370. 

g  1061.  The  false  affidavit  of  a  person  to  his  income  return  is  not  perjury  unless  the  false 
oath  be  made  knowingly,  wilfully  and  corruptly.  If  the  defendant  believed  tiiat  he  was  not 
bound  to  return  a  certain  cla^s  of  profits,  and  the  failure  to  return  these  constitutes  the  false- 
liood  in  the  affidavit,  then  he  has  not  committed  the  crime.  But  if  the  oath  was  intention- 
ally taken  by  the  defendant,  knowing  it  to  be  false,  or  having  no  i-easou  to  believe  it  to  be 
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title,  ^nd  for  the  pnrpose  of  gaining  some  advantage  to  himself  or  defrauding  or  injuring 
another,  then  he  has  coiuinitted  perjury.     United  States  r.  Smith,*  1  Saw.,  277. 

§  10tt2.  In  a  prosecution  for  perjury,  whether  the  false  oath  was  taken  knowingly  and  cor- 
ruptly is  a  quesiion  for  the  jury.  And  the  court  will  not  set  aside  a  verdict  in  euch  a  case  as 
being  against  the  evidence,  unless  it  is  manifesrt  from  all  the  evidence  that  the  verdict  is  not 
right.    Ibid. 

§  10^.  Materiality. — The  defendant  was  indicted  for  alleged  perjury  in  his  examination 
before  a  commissioner  to  be  used  at  the  hearing  of  a  motion  for  a  preliminary  injunction 
against  him.  the  defendant,  in  an  equity  suit  to  restrain  him  from  infringing  a  patent  for 
exploding  torpedoes  in  oil  wells.  His  testimony  alleged  to  be  false  was  to  the  effect  that  he 
did  not  own  any  of  the  wells  but  one.  Bert  he  admitted  that  all  the  wells  were  under  his  con- 
trol His  alleged  false  testimony  was  not  therefore  material  in  the  injanction  proceed- 
ing, as  his  control  of  the  wells  rendered  him  liable  for  the  infringement.  And  evidence  of 
tiie  falsity  of  the  testimony  with  regard  to  the  ownership  of  the  wells  was  therefore  rejected. 
United  States  v.  Perdue,*  4  Fed:  R.,  897. 

§  1064.  Two  witnesses.—  The  old  rule  that  two  witnesses  were  required  to  convict  of  per- 
jury has  been  so  far  modified  that  now,  in  a  prosecution  for  perjury  in  making  a  return 
under  the  revenue  laws,  the  perjury  <jan  be  proved  by  the  books  and  papers  kept  by  the  de- 
fendant   United  States  r.  Mayer,*  Deady,  127. 

§  10B5.  Statements  made  the  ground  of  perjury  must,  to  authorize  a  conviction,  be  dis- 
proved by  two  witnesses,  or  by  on  a  witness  and  corroborating  circumstances.  United  States 
V.  Coons,*  I  Bond,  1. 

§  1080.  The  general  rule  is,  that  in  order  to  convict  of  perjury  it  is  necessary  to  produce,  on 
the  part  of  the  prosecution,  at  least  one  living  witness,  corroborated  by  another  witness  or  by 
circumstances,  to  contradict  the  oath  of  the  defendant  The  rule  applies  to  all  cases  where, 
to  prove  the  perjury  assigned,  oral  testimony  is  exclusively  relied  upon ;  but  it  is  held  not  to 
apply  in  the  following  cases:  Where  a  person  is  charged  with  perjury  directly  disproved  by 
documentary  or  written  testimony  springing  from  himself,  with  circumstances  showing  the 
corrupt  intent.  In  cases  where  the  perjury  charged  is  contradicted  by  a  public  record,  proved 
to  have  been  well  known  to  the  defendant  when  he  took  the  oath ;  the  oath  only  being  proved 
to  have  been  taken.  In  cases  w^here  a  party  is  charged  with  taking  an  oath  contrary  to  what 
he  must  necessarily  have  known  to  be  the  truth,  and  the  false  swearing  can  be  proved  by  his 
own  letters,  relating  to  the  fact  sworn  to,  or  by  other  written  testimony  existing  and  being 
found  in  the  possession  of  a  defendant,  and  which  has  been  treated  by  him  a^  containing  the 
evidence  of  tlie  fact  recited  in  it     United  States  v.  Wood,  14  Pet.,  430. 

§  1007.  Voluntary  oath. —  Although  the  statute  imposing  the  income  tax  does  not  require 
that  a  person  shall  make  oath  to  his  return  of  income,  yet  it  permits  him  to  take  the  oath 
and  be  a  witness  in  bis  own  favor  in  the  matter  of  ascertaining  the  amount  of  his  income ; 
and  if  he  voluntarily  avails  himself  of  this  privilege,  he  must  tell  the  truth,  and  if  he  know- 
ingly and  wilfully  swears  falsely,  he  is  guilty  of  perjury.  United  States  v.  Smith,*  1  Saw., 
277. 

g  lOOS.  On  an  application  for  naturalization,  the  accused  volunteered  as  a  witness,  and 
testified  that  he  was  well  acquainted  with  the  applicant.  It  appeared  that  he  did  not  know 
the  applicant  at  all.  Held,  that  he  was  properly  convicted  of  perjury  under  section  5892, 
Revised  Statutes.    United  States  v.  Jones,*  14  Blatch.,  90. 

§  1009.  Seeond  aflldaTit —  To  sustain  an  indictment  for  perjury  in  the  making  of  an 
affidavit  it  is  not  sufficient  to  prove  that,  subsequently,  the  defendant  made  an  affidavit  di- 
rectly contradicting  the  one  on  which  perjury  is  assigned;  and  the  defendant  cannot  be  found 
guilty,  though  he  may  have  committed  perjury  in  the  second  affidavit.  United  States  r. 
Mayer.*  Deatly,  127. 

§  1070.  Proof  of  a  part  of  testimony.— In  a  trial  for  perjury,  it  is  not  necessary  to  prove  all 
that  the  defendant  testified  to  at  the  trial.  When  it  is  proved  that  particular  facts,  positively 
and  deliberately  sworn  to  by  the  defendant  in  any  part  of  his  testimony,  were  falsely  sworn 
to,  it  is  incumbent  on  him  to  prov^,  if  he  can,  that  in  other  parts  of  his  testimony  he  ex- 
plained or  qualitied  that  which  he  had  so  sworn  to.  United  States  v.  Erskine,  4  Cr.  C.  C, 
299. 

§  1071.  National  banks.—  An  oath  made  by  the  cashier  of  a  national  bank,  verifying  a 
report  of  the  c«m  lition  of  the  bank,  made  by  himself  as  cashier  to  the  comp..roller  of  the 
currency,  is  a  declaration  within  the  meaning  of  section  5393,  Revised  Statutes.  The  law- 
requires  such  a  report  to  be  made  five  times  during  the  year,  and  verified  by  the  oath  of  the 
president  or  cashitT.  Where  the  indictment  for  false  swearing  in  such  a  case  contains  an 
averment  that  the  report  was  •*made  to  the  comptroller  of  the  currency,  and  verified  a& 
aforesaid  as  by  law  required,"  it  need  not  contain  any  specific  averment  tliat  the  report  was 
made  in  pursuance  of  a  request  or  requirement  of  the  comptroller,  or  according  to  a  foim 
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prescribed  by  the  comptroller.  Such  are  matters  of  inducement,  and  do  not  require  exact 
certainty.     United  Stages  i'.  Bartow,*  10  FeJ.  R..  873. 

t^  1072.  In  a  Judicial  proceeding.— A  false  affidavit  to  an  account  for  the  board  of  a  child, 
for  the  purpose  of  getting  it  paused  by  tiie  orphans'  court,  was  held  to  be  takc'U  in  a  judicial 
proceeding,  and  to  constitute  perjury,  if  knowingly  made.  United  States  v.  Thomas,  3  Cr.  C. 
C,  293. 

§  1078.  Authority  to  administer  oath.— Where  ona  was  indicts!  for  p?rjary  in  sw3aring 
to  his  accounts  as  clerk  of  the  United  States  court  for  Ohio,  it  was  held,  on  objection  lliat 
the  district  judge  who^adniinistered  the  oath  in  connection  with  wliich  th;3  perjury  was  allegi.'d 
to  have  been  committed  had  no  authority  to  administer  such  oath,  tliat  ihi:*  being  a  matter 
touching  the  government  of  the  United  States,  in  which  he  wa?  a^irviii ;  as  jui^^e,  ha  ha<l 
authority  to  administer  the  oath.     United  States  v.  Ambrose,*  3  Fe;l.  R.,  05  >. 

5^  1074.  Although  a  deputy  clerk,  may  not  have  power  to  administer  an  o.ilh,  yet  he  m  \y 
have  the  power  to  administer  it  in  the  presence  of  the  court,  and  by  its  expr;'Ai  or.ler.  so  tluit 
perjury  may  be  assigned  if  the  affidavit  is  false.     United  States  v.  Nihols,*  I  McL..  "21 

§  1075.  Where  an  order  of  court  authorizes  clerks  to  administer  oaths  to  resilonts  of  their 
respective  counties,  a  conviction  for  perjury  cannot  be  sustained  where  the  atii.iavit  w;is 
made  before  the  cleik  of  a  county  other  than  the  one  in  which  the  accused  real  Jed.  Uuiied 
States  V.  Deming,*  4  McL.,  8. 

§  1076.  The  act  of  March  3,  1817,  declares  that  every  collector  ''shall  have  authority,  with 
the  approval  of  the  secretaiy  of  the  treasury,  to  employ  within  his  district  such  number  of 
proper  persons  as  deputy  collectors  of  the  customs  as  he  shall  judge  necessary,  who  are  hereby 
declared  to  be  officers  of  the  customs."  No  limitation  being  plac^J  upon  the  authority  of  ilio 
deputies  so  appointed,  they  have  the  same  authority  as  their  principals.  Being  6u'.)dtitute9 
for  the  temporary  deputies  through  wliom  the  collectors  are  authorized,  by  the  act  of  March 

2,  1799,  to  perform  their  duties  and  functions  in  case  of  sickness,  etc..  they  have  the  same 
powers  as  the  collectors  themselves.  Whenever,  therefore,  in  the  subsecjuent  acts  of  con- 
gress, it  is  declared  that  the  collector  may  administer  oaths,  etc.,  the  deputy  has  the  same 
power  without  being  mentioned.  It  may  be  perjury,  therefore,  to  niak3  a  fabe  oath,  before 
a  deputy,  as  to  the  truth  of  an  invoice  of  goods  entered  at  the  custom  iiouse.  United  States 
f.  Barton,*  Gilp.,  439. 

§  1077.  Administerlngr  oath. —  The  defendant  was  indicted  for  perjiry  in  making  an  affi- 
davit before  a  notary  public.  The  affidavit  bore  the  certificate  of  the  notary  that  the  affidavit 
was  sworn  to,  and  the  notary  testified  that  he  said  to  the  defendant,  **  Do  you  solemnly  sweir 
to  this  affidavit,  and  is  it  true?"  to  which  the  accused  replied  thac  he  did,  without  lifting  up 
his  hand  or  placing  it  on  the  Bible.  In  another  portion  of  his  testimony  he  testitiotl  that  there 
was  tut  one  form  of  oath  in  the  state,  which  was:  *•  Do  you  soleiiinly  swear  that  the  above 
affidavit  subscribed  by  you  is  true,  in  the  presen^.'  of  the  ever-living  Go.iV*  Thit  he  used 
tliat  form  substantially,  but  did  not  know  whether  he  used  the  phrase  '*  in  th  »  presence  of  the 
ever-living  God."  Held^  that  this  testimony,  together  with  the  certificate  of  the  uotiiry,  is 
sufficient  to  prove  that  an  oath  was  administered  to  the  accused.  United  States  i*.  B.ier,*  18 
Blatch.,  493. 

§  1078.  Caise  authorizing  an  oath.—  A  deposition  given  before  a  commfsuonor  by  a  pro- 
posed surety  on  a  bail  bond  as  to  his  responsibility  is  an  oath  taken  in  a  cas'  'Mn  wh  eh  tlio 
law  of  the  United  States  authorizes  an  oath  to  be  administertd  "  within  section  5:592,  Revised 
Statutes,  and  perjury  may  be  assigned  thereon.     United  States  v.  Volz,*  14  Blatcli.,  15. 

§  1079.  False  swearing  in  an  affidavit  required  by  the  secretary  of  war  of  all  per^jons  claim- 
ing exemption  from  military  duty  is  perjury  under  the  thirteenth  sectioji  of  the  act  (»f  Munii 

3,  1B25,  which  declares  that  if  any  person  in  any  case,  matter,  hearing  or  other  proce^hn;; 
where  an  oath  or  affirmation  shall  be  required  to  be  taken  or  administered  und*  r  or  by  virt  le 
of  any  law  of  the  United  States,  shall  upon  the  taking  of  such  oatli  or  affiniiation  knowihgly 
and  wilfully  swear  or  affirm  falsely,  he  shall  be  guilty  of  perjury.  United  Siales  i\  Sj..a- 
chall.*  4  Biss.,  42o. 

§  1080.  Under  the  law  declaring  that  certain  officers  of  the  treasury  departm?nt,  as  v.-  ll 
as  the  secretary  himself,  may  make  certain  rules  and  regulations  rolatia  ;  to  ih^j  dutie.i  of 
their  offices,  it  is  competent  for  the  proper  officer  of  the  treasury  ia  outkc*  a  rule  req  j.ri.ig 
that,  before  a  bond  shall  be  accepted  which  may  authorize  the  delivery  o**  6t:ini;jj  oa  creJit 
to  a  manu;'acturer  of  matches,  an  affidavit  shall  be  made  showing  the  rcs;"):>nsio:i.ty  of  tie 
sureties.  Perjui-y  can  be  assigned  upon  such  an  affidavit,  if  the  statements  coniained  in  it 
are  false,  and  known  to  be  so  by  the  person  making  them.  Ralph  v.  IJiut-jd  States,*  9  Fed. 
R.,  093. 

§  lO-^l.  To  justify  a  verdict  of  conviction  for  perjury,  under  the  thirtci^nth  section  of  the 
act  of  March  3,  1825.  it  must  be  proved  that  tlie  defendant  wjis  sworn ;  that  he  was  sworn  in 
**  a  case,  matter,  hearing  or  other  proceeding  where  an  oath  or  ailirmaiioa  shall  be  required 
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to  be  taken  or  arlininistereJ  under  or  by  any  law  or  laws  of  the  Unitod  St:\te9."  anl  that  he 
knowingly  and  wilfully  Rwore  to  that  which  was  false;  and  further,  that  the  oath  was  admin- 
istered to  him  by  the  person  named  in  the  indictment,  and  that  such  person  hai  uutliority  to 
administer  the  oaih.     United  States  v.  Coons,*  1  Bond,  1. 

§  IO81'.  The  court  refuses  its  assent  to  the  principle  that  perjury  cannot  b  *  aflSrmr^d  of  any 
testimony  under  oath,  upon  an  indictment  for  an  act  not  constituting  an  offense.  The  statute 
speaks  of  this  offense  as  one  which  may  be  committed  *Mn  any  suit,  controversy,  matter 
or  cause  depending  in  any  of  the  courts  of  the  United  States."  United  States  v.  Reese,*  4 
Saw.,  629. 

§  1083.  A  false  oath  mide  before  the  clerk  of  the  circuit  court  by  a  witness,  in  a  cause 
then  pending,  as  to  the  distance  of  his  abode  from  the  court,  in  order  to  procure  the  payment 
of  more  mileage,  is  not  perjury  within  the  thirteenth  section  of  the  act  of  March  3,  182.1,  be- 
cause the  oath  is  not  laken  '*in  any  case,  matter  ...  or  other  procoeJing  where  an  oath 
or  affirmation  is  required  to  bo  taken  or  administered  under  or  t)y  any  law  or  laws  of  the 
United  States."    United  States  v.  Babcock,*  4  McL.,  113. 

§  10S4.  A  false  oath  made  by  a  witness,  before  the  clerk  of  the  circuit  court,  as  to  the  dis- 
tance of  his  residence  from  court,  under  a  usage  introduced  by  the  clerk  in  ascertaining  the 
mileage  that  witnesses  are  entitled  to  claim,  cannot  be  punislied  as  perjury,  under  section  3 
of  the  act  of  March  I,  1823,  declaring  it  to  be  perjury  for  any  person  to  **  swear  or  afiirm 
falsely  touchin<^  the  expenditure  of  public  money,  or  in  suppoii;  of  any  claim  ap:ainst  the 
United  States,"  such  oath  not  being  required  by  law,  nor  by  order  of  the  court.     I  but 

fi  1085.  Jurlsdictirn.  — Perjury  committed  in  a  judicial  investigation  ua.li»r  the  laws  of 
congress  is  an  offense  a ;  linst  the  United  States,  and  is  not  cognizable  by  the  state  courts. 
Ex  parte  Bridges,  2  Woods,  42J. 

§  1086.  Perjury  cannot  be  committed  on  an  examination  before  a  justice  of  the  peace  on 
a  complaint  for  feloniously  destroying  a  vessel,  w'len  the  offense  was  not  committed  in  such 
a  place  as  to  give  any  court  of  the  United  States  cognizance  of  the  crime.  United  States  v. 
Robinson,*  4  Mason.  807. 

§  1087.  Joint  answer.— It  is  held  that,  in  a  joint  answer,  each  individual  would  be  liable 
for  perjury,  if  he  swore  falsely.     Davis  v.  Davidson,  4  McL.,  136. 

§  1088.  A  promissory  oath  of  an  insolvent,  that  he  would  *' deliver  up.  convey  and  trans- 
fer all  his  property,*'  etc.,  cannot  be  made  the  subject  of  a  prosecution  for  perjury.  United 
States  r.  Glover.*  4  Cr.  C.  C,  190. 

§  1089.  F.ilse  o.ath  on  two  diiferent  occisions.—  Where  the  first  count  charges  the  pris- 
oner with  having  sworn  to  a  certain  false  story,  in  an  affidavit  presented  to  a  certain  commis- 
sioner, and  the  second  count  charges  him  with  having  again  sworn  to  the  same  story,  when 
called  as  a  witness  upon  the  examination  t>efore  the  same  commissioner,  and  tiiere  is  no 
dispute  as  to  the  fact  that  he  was  sworn  before  the  commissioner  on  sucli  examination,  and 
that  he  then  testified  to  the  same  story  which  he  had  before  sworn  to  in  his  affidavit,  it  is  no 
error  to  instruct  the  jury  that,  if  they  find  against  the  defendant  on  the  first  count,  a  verdict 
will  almost  certainly  follow  on  the  second  count.     United  States  v.  McHenry,*  6  Blatch.,  503. 

§  1000.  Fishing  bounty. —  Under  the  act  of  1813,  allowing  a  bounty  to  vessels  tliat  have 
been  employed  in  the  cod  fisher}'  under  an  agreement  with  the  fisliermanou  shares,  and  declar- 
ing that  **any  person  who  shall  make  any  false  declaration  in  any  oath  or  affirmation  required 
by  this  act,  being  duly  convicted  thereof,  shall  be  deemed  guilty  of  wilful  and  corrupt  per- 
jury," the  agent  of  the  owner  of  the  vessel  who,  in  order  to  procure  the  bounty,  swears  to 
the  original  agreement  with  the  fishermen,  as  is  required  by  the  act,  is  nol  guilty  of  perjury, 
unless  he  swears  falsely  and  wilfully,  and  with  intent  to  deceive.  If  lie  swears  to  a  fact 
which  he  knows  to  be  false,  or  to  his  knowledge  of  a  fact  when  he  has  no  such  knowledge,  in 
order  to  induce  the  collector  to  pay  the  l)ounty,  he  is  guilty  of  perjury.  United  States  r. 
Smith.*  19  Law  Rep..  91. 

§  1001.  The  seventh  section  of  the  act  of  July  29,  1813,  granting  a  bounty  to  vessels  en- 
gaged in  the  fisheries,  enacts  that  the  owner  or  ownei-s  of  every  fishing  vesjel,  etc.,  his  or 
their  agent  or  lawful  representative,  shall,  previous  to  receiving  the  allowance  made  by  the 
act,  produce  to  the  collector  who  is  authorized  to  pay  the  same,  the  original  agreement  made 
with  the  fisherman  employed  on  board  of  the  vessel,  **an(l  also  a  certificate  to  be  by  him  or 
them  subscribed,  therein  mentioning  the  particular  days  0:1  which  such  vessel  sailed  an. I  re- 
turned, etc.,  to  the  truth  of  which  he  or  they  shall  swear  or  affirm  before  the  coi lector  afore- 
said." The  ninth  section  declares  guilty  of  perjury  any  perscm  who  shall  make  any  false 
declaration  on  oath  or  affirmation,  required  by  this  act.  It  is  held  that  where  the  owner  signs 
the  certificate  required  by  this  act,  and  hLs  agent  makes  the  oath  to  tlie  certificate,  the  agent 
cannot  be  guilty  of  perjury  in  making  such  oath.  The  seventh  section  requires  that  the  oath 
shall  be  taken  by  the  same  pei*son  who  signs  the  certificate.  United  Stales  v.  Kundrick,*  3 
Mason,  C9. 
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g  1092.  Upon  the  trial  of  an  indictment  for  perjury  in  swearing  to  the  agreement  of  tli« 
fishermen  in  order  to  obtain  a  tishing  bounty,  the  jury  were  instructed  that  in  or  ler  to  make 
the  otfense,  under  the  statute,  the  defendant  must  have  sworn  to  the  declaration  which,  at 
the  time,  lie  was  aware  was  false;  and  this  Ki.„ht  be  either  by  swearing  to  a  fact  which  he 
knew  wab  not  true,  or  by  swearing  to  his  kiio.v ledge  of  the  fact  wheu  he  knew  he  had  no 
ench  knowledge;  that  rash  sweai'ing  was  not  necessarily  perjury ;  that  the  oath  must  have 
\>eea  taken  to  deceive  the  officer  and  thereby  to  get  the  bounty  ;  and  that  it  was  not  necessary 
that  It  should  have  baen  done  to  defraud  the  governuieut.  United  States  v.  Atkins,*  1  Spr., 
553. 

g  1098.  Upon  an  indictment  for  takins  a  fa  fee  oath  to  obtain  t^ie  fishing  bounty,  under  the 
act  of  July  39,  1813,  it  was  held  that  section  7  of  this  act  did  not  require  an  oath  as  to  the 
agreement  between  the  fisherman,  but  only  as  to  tlie  certificate  described  in  the  section. 
United  States  v.  Nickerson,*  1  ^pr.,  233. 

§  1694.  By  the  statute  of  July  29,  1818,  congress  having  proscribed  expressly  what  kind  of 
proof  of  compliance  with  the  requirements  of  that  act,  for  obtaining  the  fishing  bounty,  which 
shall  be  necessary  to  entitle  the  owner  of  a  fishmg  vessel  to  claim  the  bounty,  and  having 
directed  what  papers  shall  be  produced  and  which  of  them  shall  be  sworn  to,  it  is  not  com- 
petent for  any  officer  to  require  other  oaths  to  support  such  claim,  so  as  to  make  the  falae 
taking  of  such  oaths  legally  criminal.     Ibid, 

§  10.7o.  Uwder  net  of  1826.— Tlie  pension  act  of  1820,  ch.  50,  §  3,  declaring  that  "any  per- 
son who  shall  swear  or  Hffirm  falsely  in  the  premises,  and  be  thereof  convicted.  Rhall  suffer 
as  for  wilful  and  corrupt  perjury,"  does  not  make  such  false  swearing  a  technical  perjury, 
but  only  refers  to  it  for  the  purpose  of  affixing  the  same  punishment.  United  States  tK 
Elliot,*  3  Mason,  153. 

§  1656.  In  bankruptcy.— The  act  of  1825  is  an  act  defining  th©  crime  of  perjury  gen- 
erally, and  is  not  confined  in  its  operations  to  acts  passed  anterior  to  that  time.  So  it  is  held 
that  false  swearing  to  a  schedule  in  bankruptcy  is  perjury.  United  States  v.  Nihols,*  4 
McL.,  23. 

§  WK>7.  The  bankrupt  court  is  always  open,  and  falso  swearing  to  a  petition  must  be  con- 
sidered as  having  been  done  in  -court.     Il/id. 

%  1698.  The  act  of  D^K?ember  19,  1803,  rep?aling  the  bankrupt  law,  contains  no  provision 
reserving  jurisdiction  of  perjuries  already  committed  against  that  law.  Anonymous,*  1 
Wash.,  84. 

§  1099.  A  false  oath  taken  in  proceedings  under  the  bankrupt  law  cannot  be  punisiied  as 
perjury  under  section  18  of  the  general  criminal  law  of  the  United  States,  punish iu^jj  pc-rjuries 
committed  in  judicial  proceedings  whether  orally  or  by  deposition.  Nor  is  sucii  a  false  oath, 
punishable  by  the  common  Taw.  The  common  law  dt^scription  of  the  offense  of  perjury  is  a 
false  oath  taken  in  some  judicial  proceeding,  in  a  matter  material  to  the  issae.     IbitL. 

§  1106.  It  is  perjury  under  the  bankrupt  law  for  a  bankrupt  to  swear,  in  bankruptcy  pro- 
ceedings, that  he  is  the  owner  of  a  brig,  when  he  has  received  a  bill  of  sale  of  the  brig  for 
the  purpose  of  covering  the  property  under  his  nauie,  when  it  is  really  the  property  of  an* 
other.     Ibid.  • 

§  1101.  A  false  statement  in  a  sworn  schedule  in  a  proceeding  in  bankruptcy  does  not  ren- 
der the  party  liable  to  the  penalties  of  perjury,  wliei-e  he  acted  under  advice  of  counsel,  asd 
had  no  fraudulent  intent     United  States  v.  Conner,*  3  McL  ,  573. 

XV.  Eeceiving  Stolen  Property. 

Summary—  Variance  as  to  the  person  frmn  whom  the  property  toae  received,  ^  1102. —  Prep- 
evty  recovered  by  owner,  §  1103.— Prqper^^  stolen  from  the  mail,  g^  llOi-llOJ. 

§  1102.  Where  an  indictment  for  receiving  stolen  property  charges  that  the  defendant  re- 
ceived it  from  the  tliief,  and  the  proof  shows  that  he  received  it  from  another  person,  it  is  a 
fatal  variance.     United  States  t?.  De  Bare,  i^  1107, 1103. 

§  110 J.  Where  it  is  shown  in  an  indictment  for  receiving  stolen  property  that  before  the 
defendant  received  the  property  it  had  been  recovered  and  had  lost  its  ch  ir.icter  as  stolen 
property  by  passing  into  the  hands  of  the  owner  or  his  agents,  the  prodjcutiou  must  fail 
Ibid, 

§  1164.  To  constitute  the  guilty  receiving  of  property  stolen  from  the  mail,  as  defined  and 
punished  by  section  5470,  Revised  Statutes,  it  must  appear  thit  the  defendant  voluntarily  took 
the  property  into  his  control  and  possi'ssion,  or  voluntarily  had  it  in  his  uoss»?8sion  and  con- 
trol, with  intent  to  prevent  the  larceny  or  the  thief  from  being  discovered,  or  the  property 
from  being  reclaimed  by  the  true  owner  or  for  his  benefit;  but  it  need  not  appear  that  he  re- 
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eelved  it  ^th  mtemt  to  matie  miy  gain  or  profit  thereby  to  himself.  A  guilty  co  >ceaHng  also 
indies  that  the  cksfendant  voluntarily  seoreted  the  property  or  put  it  oat  of  the  way.  or  in 
some  manner  disposed  of  it  with  like  intent  as  in  the  case  of  receiving.  To  aid  in  concealing 
the  stolen  property  the  defendant  must  do  some  act  with  intent  to  assist  the  thief  or  other 
person,  then  in  the  guilty  possession  of  the  property,  in  concealing  it,  or  furtively  dispos- 
ing of  it.  with  a  like  intent  as  in  the  case  of  receiving.  United  States  i;.  Moatgomeiy, 
g^  1109-1117.    See§§Oi&-Ma 

g  llOS.  The  possession  by  the  defendant  of  gold  coin,  received  at  the  mint  in  exchange 
for  gold  dust  stolen  from  the  mail,  will  not  support  an  indictment  under  section  5470,  Revised 
Statutes,  for  receiving  or  concealing,  or  aiding  in  concealing,  property,  knowing  that  it  had 
heen  stolen  from  the  maiL    Ibid, 

^  1106.  A  defendant  cannot  be  convicted  under  section  5470,  Revised  Statutes,  upon  proof 
of  receiving,  or  concealing,  or  aiding  in  concealing,  property  stolen  from  the  mail,  unltss  the 
acts  wtre  done  within  the  judicial  district  in  wliicli  the  trial  is  being  had.    IbLL 

UNITED  STATES  v,  DE  BARE. 
(District  Court,  Eastern  District  of  Wisconsin:  6  Bissell,  353-363.    1875.) 

STATKMKirr  OF  Facts. — The  accused  was  iadicted  for  receiving  po>tag3  stamps, 
knowing  them  to  have  been  stolen.  The  stamps  were  stolen  by  one  Crawford, 
who  pat  them  into  the  express  office  directed  to  the  defendant.  Crawford  was 
arrested  at  Qniivcy,  Illinois,  and  on  a  written  order  from  him  the  stamps  were 
delivered  to  U>e  Qainoy  postmaster.  Subseqaently,  under  orders  from  the  post- 
office  department,  the  postmaster  permitted  the  stamps  to  go  forward  to  de- 
fendant. Tbe  indictment  charged  that  the  defendant  received  the  stamps  from 
Crawford. 

§  1 107.    Variance  as  to  the  person  from  w/iom  defendant  received  the  goods. 

Opinion  by  Dyer,  J. 

Careful  consideration  of  the  question  has  confirmed  me  in  the  opinion  that 
tbe  instruction  given  to  the  jury  was  right.  Undoubtedly  it  is  not,  in  all  cases, 
essential  that  an  indictment  against  a  receiver  should  allege  by  whom  the  prop- 
erty was  stolen.  A  party  may  be  indicted  for  receiving  goods  stolen  by  persons 
unknown.  In  a  case  where  an  indictment  was  objected  to  because  it  did  not 
ascertain  the  principal  thief,  and  did  not,  therefore,  state  to  whom  in  particular 
the  prisoner  was  accessory,  it  was  held  good;  but  "  where  the  principal,  how- 
ever, is  known,  it  seems  proper  to  state  it  according  to  the  truth."  2  East's 
Crown  Law,  781.  It  is  laid  down  in  the  books  as  a  settled  principle,  that,  if  an 
indictment  allege  that  the  goods  were  received  from  the  thief,  it  must  ba  proved 
that  they  were  received  from  the  thief,  and  if  it  appear  tliat  the  thief  gave 
them  to  a  person  from  whom  the  accused  received  them,  it  is  a  fatal  variance. 
In  support  of  this  principle,  Arandel's  Case,  1  Lewis,  115,  cited  by  defendant's 
counsel  on  this  motion,  is  the  leading  authority.  The  prisoner  was  indicted  for 
receiving  stolen  goods,  and  the  indictment  alleged  that  he  received  them  from 
the  person  who  stole  them,  and  that  this  person  was  a  certain  ill-disposed  per- 
son to  the  jurors  unknown.  It  was  proved  that  tlie  person  who  stole  the  prop- 
erty handed  it  to  J.  S.,  and  that  J.  S.  delivered  it  to  the  prisoner;  and  Parke, 
J.,  held  that  on  this  indictment  it  was  necessary  to  prove  that  the  prisoner  re- 
ceived the  property  from  the  person  who  actuilly  stole  it,  and  he  would  not 
allow  it  to  go  to  the  jury  to  say  whether  or  not  the  person  from  whom  he  was 
proved  to  have  received  it  was  an  innocent  agent  of  the  thief. 

Now  in  the  case  at  bar  the  indictment  charges  that  the  tlefendant  receive:! 
the  postage  stamps  from  Crawford.  To  convict,  the  proof  should  conform  lo 
the  charge.     If  the  proof  is  that  the  defendant  received  the  stamps  ivo\\\  ;i:o 
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Quincy  postmaster  and  not  from  Crawford,  the  variance  is  fatal.  Crawford 
was  the  principal  felon.  After  arrest,  as  we  have  seen,  the  stamps  passed  into 
the  possession  of  the  Quincy  postmaster,  who  took  them  from  the  express 
office,  and  subsequently,  by  diroctron  of  the  department,  forwarded  them  to  tho 
consignee.  There  was  no  relation  of  principal  and  agent  between  Crawford 
and  the  postmaster.  The  former  had  originally  authorized  the  express  com- 
pany to  carry  and  deliver  tho  stamps  to  the  defendant.  By  his  order  in  writing, 
given  to  the  postmaster,  he  withdrew  that  authority,  ceased  to  be  a  party  to 
the  contract  of  trans[)ortation,  and  surrendered  the  stamps  to  the  postmaster. 
The  subsequent  re-deposit  of  the  stamps  in  the  express  ofllce  was  the  act  of  tho 
postmaster  under  direction  of  the  department,  and  I  think  the  case  is  di- 
rectly within  the  principle  of  Arundel's  Case,  before  cited.  I  am  convinced, 
therefore,  that  it  would  not  have  been  error  to  have  instructed  the  jury  that  tho 
variance  between  the  allegation  in  the  indictment  and  the  proof  is  fatal  to  a 
conviction. 

§  1108.  To  support  the  indictment  the  property  must  be  stolen  property^  and 
not  have  lost  its  character  hy  passing  into  the  hands  of  the  owner  before  its  recep- 
tion l;y  the  defendant 

If  there  be  any  doubt  upon  the  point  thus  far  discussed,  there  can  be  none, 
I  think,  concerning  the  second  ground  urged  in  support  of  this  motion.  The 
ownership  of  these  stamps  was  in  the  United  States.  The  Quincy  postmaster 
was  tho  agent  of  the  owner.  When  Crawford  surrendered  them  to  this  agent 
they  were  reclaimed  property  that  had  been  stolen,  but  their  character  as  stolen 
property  ceased  in  the  hands  of  the  postmaster,  so  far  as  the  subsequent  re- 
ceiver was  concerned.  The  moral  turpitude  of  a  receiver  under  such  circum- 
stances may  be  as  great  as  in  case  the  property  comes  directly  from  the  hands 
of  the  thief,  because  the  criminal  intent  on  his  part  exists  equally  in  botli 
cases.  But  to  create  the  offense  which  the  law  punishes,  the  property,  when 
received,  must,  in  fact,  and  in  a  legal  sense,  be  stolen  property.  If  these  stamps 
were  received  by  the  defendant,  they  did  not,  when  received,  upon  the  proof 
made,  bear  this  character.  They  had  been  captured  from  the  thief  by  tho 
owner,  and  the  act  of  forwarding  them  to  the  alleged  receiver  was  the  act  of 
the  owner. 

I  regard  this  point  conclusively  settled  upon  authority.  In  State  v,  Ives,  13 
Ired.,  338,  it  was  held  that  an  indictment  for  receiving  stolen  goods  must  aver 
from  whom  the  goods  were  received,  so  as  to  show  that  the  person  charged  re- 
ceived them  from  the  principal  felon.  If  received  from  any  other  parson  the 
statute  does  not  apply.  In  The  Queen  v.  Schmidt,  1  Crown  L.  C.  Cds.,  15,  the 
case  was  this:  Four  thieves  stole  goods  from  the  custody  of  a  railway  com- 
pany, and  afterwards  sent  them  in  a  parcel  by  the  same  company's  line  ad- 
dressed to  the  prisoner.  During  the  transit  the  theft  was  discovered,  and  on 
the  arrival  of  the  parcel  at  the  station  for  its  delivery,  a  policeman  in  ihe  em- 
ploy of  the  company  opened  it  and  then  returned  it  to  the  porter,  whose  duty 
it  was  to  deliver  it  with  instructions  to  keep  it  until  further  orders.  On  the  fol- 
lowing day  the  policeman  directed  the  porter  to  take  the  parcel  to  its  address, 
where  it  was  received  by  the  prisoner,  who  was  afterwards  convicted  of  re- 
ceiving the  goods  knowing  them  to  be  stolen,  upon  an  indictment  which  laid 
the  property  in  the  goods  in  the  railway  company.  Held^  that  the  goods  had 
got  back  into  the  possession  of  the  owner  so  as  to  be  no  longer  stolen  goods, 
and  that  the  conviction  was  wrong. 

The  case  of  Regina  v.  Lyons,  41  Eng.  Com.  L.,  122,  was  cited  by  counsel  for 
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tte  prosecution  in  support  of  a  conviction  in  this  case.  The  report  of  the 
case  is  meager,  but  it  appears  that  a  brass  weight  had  been  stolen  by  a  lad  in 
the  employ  of  the  prosecutors;  and  it  having  been  taken  from  him  b}'^  another 
servant  in  the  presence  of  one  of  the  prosecutors,  it  was  restored  to  the  lad 
again,  in  order  that  he  might  take  it  for  sale  to  the  house  of  the  prisoner, 
where  he  had  been  in  the  h:ibit  of  selling  similar  articles  before.  The  lad  took 
it  and  sold  it  for  6^1.  The  point  was  made  that  as  the  property  had  been  re- 
stored to  the  possession  of  the  owner  it  could  not  afterwards  be  considered  as 
stolen  property.  Coleridge,  J.,  said  that  for  the  pur|>oses  of  the  day  he  should 
consider  the  evidence  sutHcient  to  sustain  the  indictment,  but  Would  take  a  note 
of  the  objection.  The  prisoner  was  convicted  and  sentenced  to  transportation, 
and  no  change  was  subsequently  made  in  the  judgment  of  the  court. 

But  this  case  of  Regina  v.  Lyons  is  expressly  overruled  in  the  case  of  Regina 
V.  Dolan,  29  Eng.  L.  &  Eq.,  533,  Lord  Campbell,  C.  J.,  delivering  a  judgment 
in  which  Justices  Coleridge,  Cresswell,  Piatt  and  Williams  concur.  Lord 
Campbell  says:  "With  regard  to  The  Queen  v.  Lyons,  I  think  that  the  facts  can- 
not be  accurately  stated.  But  if  they  be,  I  must  say  that  I  cannot  concur  with 
that  decision,  and  I  think  that  it  ought  not  to  be  acted  upon."  Of  his  previous 
decision  in  that  case,  Coleridge,  J.,  says:  "  Having  no  recollection  of  the  case 
of  Queen  v.  Lyons,  I  cannot  take  upon  myself  to  say  it  is  wrongly  reported. 
Bat  if  it  is  not,  I  am  bound  to  say  that  I  think  I  made  a  great  mistake." 
Motion  for  a  new  trial  granted. 

UNITED  STATES  v.  MONTGOMERY. 
(District  Court  for  Oregon:  3  Sawyer,  544-503.     1875.) 

Charge  by  Deady,  J. 

Statemfnt  of  Facts. —  The  indictment  in  this  case  is  founded  upon  section 
5470  of  the  Revised  Statutes,  which,  among  other  things,  provides  that  any 
person  who  shall  receive  or  conceal,  or  aid  in  concealing,  any  article  of  value, 
knowing  the  same  to  have  been  stolen  or  embezzled  from  the  mail  of  the 
United  States,  shall  be  punishable  by  a  fine  of  not  more  than  $3,000,  and  by 
imprisonment  at  hard  labor  not  more  than  five  years.  The  reason  and  neces- 
sity of  such  a  statute  is  apparent.  The  postoffice  is  one  of  the  principal  de- 
partments of  the  government.  Upon  the  security  and  celerity  with  which  the 
mails  are  carried  and  delivered  throughout  the  country  depends  to  a  great 
extent  the  preservation  of  the  business  and  social  relations  of  the  people. 
Upon  the  long-established  maxim  that  "A  receiver  is  as  bad  as  a  thief,"  the 
statute. has  also  provided  for  the  punishment  of  persons  who  assist  others  in 
stealing  or  embezzling  from  the  mails  by  receiving  the  stolen  property,  or  con- 
cealing it,  or  aiding  in  concealing  it,  substantially  in  the  same  manner  as  the 
thief  himself. 

§  1 109.  Heceivinff,  concealing^  and  aiding  in  concealing^  eic,  in  an  indictment 
tinder  section  6^79^  Revised  Statutes^  constitute  one  crime. 

By  this  indictment  the  defendant  is  accused,  in  diflferent  modes  or  counts,  of 
receiving,  concealing,  and  aiding  in  the  concealing,  of  three  cans  of  gold  dust, 
of  the  aggregate  value  of  Sl,830,  the  same  having  been  stolen  from  the  mails 
of  the  United  States,' to  the  knowledge  of  the  defendant,  in  October,  1874, 
near  Canyonville.  But  these  seventeen  counts  only  charge  one  crime,  that  of 
receiving,  concealing,  and  aiding  in  the  concealing,  of  the  stolen  dust,  under  the 
circumstances  stated,  and  the  proof  of  receiving,  concealing,  or  aiding  in  con- 
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Coaling,  is  sufficient  to  establish  the  guilL  of  the  defenditnt.  To  this  indietrnent 
the  defendant  has  pleaded  not  guilty,  ami  the  effect  of  thia  plea  is  to  put  ia 
issue  or  controvert  all  the  material  allegations  of  the  indictment.  This  being 
so,  the  burden  of  proof  is  upon  the  United  States  to  prove  to  your  sutisfactioiv 
each  of  such  allegations,  before  it  can  ask  a  verdict  of  guilty  at  your  hands. 

§  11 10.  A  defendant  indicted  with  another  permn  for  receiving^  etc^  may  bs 
tried  separately  when  the  other  pofiy  has  been  discharged  upon  a  plea  of  autre- 
fo's  convict 

The  detendant  stands  before  you  as  a  person  charged  with  the  commission 
of  a  grave  crime,  and  the  fact  that  she  is  also  a  woman  and  a  mother  does  not 
change  the  rules  of  law  or  the  duties  of  jurors  in  such  cases.  In  determining 
the  question  of  her  guilt  or  innocence,  you  are  not  to  be  swerved  by  an}*^ 
sympathy  for  her  sex  or  condition,  but  you  are  to  say  truly  whether  she  is 
guilty  or  not  as  charged,  irrespective  of  such  considerations  or  the  consequences 
to  her  or  others  that  may  follow  your  verdict  Of  course,  the  fact  that  the 
defendant  is  a  woman  may  be  more  or  less  material  in  judging  of  her  conduct 
and  motives  in  fleeing  the  country  as  she  did  with  Harmison,  the  party  who 
apjiears  to  have  stolen  this  dust  and  had  it  in  his  possession.  In  considering 
their  relations  and  intimacy,  upon  the  question  of  whether  this  stolen  dust  was 
received  or  concealed  by  her,  or  her  aid,  you  may  properly  consider  the  fact 
.of  the  difference  in  their  sex  —  that  they  were  traveling  and  cohabiting 
together  as  man  and  wife,  with  trunks  and  other  traveling  gear  in  common. 
The  indictment  charges  that  the  defendant  and  Harmison  both  committed  tli;s 
crime,  without  alleging  whether  it  was  done  jointly  or  severally,  and  counsv-l 
for  defendant  now  insists  that  neither  party  can  be  found  guilty  of  a  separate 
receiving  under  such  a  charge.  Waiving  the  consideration  of  that  precise 
question,  as  not  being  material  to  the  present  aspect  of  the  case,  the  fact  being 
that  Harmison  has  b?en  discharged  from  this  indictment  upon  his  plea  of 
autrefois  convict^  the  defendant  is  now  being  tried  upon  it  alone,  and  may  b3 
found  guilty  under  it  of  committing  the  crime  therein  charged,  separatel3% 

§  1111.  What  constitutes  a  guilty  receiving^  etc.y  of  stolen  property  under  sec- 
tion 51^79^  Revised  Statutes, 

Before  the  defendant  can  be  found  guilty  of  the  charge  in  the  indictment  the 
United  States  must  show  that  the  gold  dust  in  question  was  stolen  or  embezzled 
from  its  mails.  The  record  of  Harmison's  conviction  in  this  court  of  the  crime 
of  stealing  three  similar  cans  of  gold  dust  from  the  mails  has  been  introduced 
in  evidence.  This  is  sufficient  evidence  of  the  fact  until  the  contrary  appears, 
it  being  also  shown  or  proven  to  your  satisfaction  that  the  property  mentioned 
in  the  two  indictments  is  the  same.  It  must  also  be  shown  that  the  defen J.in% 
knowing  it  to  have  been  so  stolen  or  embezzled,  received  it  from  the  thief,  or 
concealed,  or  aided  the  thief  or  some  one  else  in  concealing  it.  To  constitute 
a  guilty  receiving  of  stolen  property  by  the  defendant,  it  must  appear  that  ?h} 
voluntarily  took  it  into  her  control  and  possession,  or  voluntarily  had  it  in  l:er 
possession  and  control,  with  intent  to  prevent  the  larceny  or  the  thief  from 
being  discovered,  or  the  property  from  being  reclaimed  by  the  true  owner  or 
for  his  benefit;  but  it  need  not  appear  that  she  received  it  with  intent  to  make 
any  gain  or  profit  thereby  to  herself. 

§  1112.  The  possession  of  goods  for  which  the  stolen  property  was  exchanged 
will  not  suppo7*t  the  indictment  for  receiving^  etc, 

A  guilty  concealing  also  implies  that  the  defendant  voluntarily  secreted  this 
dust,  or  put  it  out  of  the  way,  or  in  some  manner  disposed  of  it  with  a  like  in- 
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tent  as  in  the  case  of  receiving.  To  aid  in  concealing  stolen  property,  a  party 
must  do  some  act  with  intent  to  assist  the  thief  or  other  person,  then  in  the- 
guilty  possession  of  the  propery,  in  conceahng  it,  or  furtively  disposing  of  it, 
with  a  like  intent  as  in  the  case  of  receiving.  The  possession  of  property  by 
the  defendant  for  which  the  stolen  gold  dast  was  exchanged  — as,  for  instance, 
gdd  coin  for  which  it  may  have  been  exchanged  by  ILinoison  at  the  Piiiladel- 
phia  mint  —  will  not  support  the  charge  in  the  indictment.  The  possession  of 
such  coin  would  not  be  the  possession  of  the  stolen  property,  and  would  not  of 
itself  tend  to  prove  the  defendant  guilty  of  the  charge  in  the  indictment.  But 
if  the  stolen  dust  was  made  into  coin,  this  circumstance  would  not  change  its 
identity,  and  the  possession  of  such  coin  would  be  the  possession  of  the  stolen 
property. 

§  1113.  To  support  an  indictment  far  receiving  stolen  property^  it  must  ap- 
pear that  the  offense  was  committed  in  the  district  in  which  the  indictment  was 
found. 

But  this  cannot  bea  material  question  in  this  case  because  it  is  admitted  that, 
if  this  dost  was  changed  into  or  for  coin  by  Ilarmison,  it  was  (Xowq  at  the 
Philadelphia  mint.  Now  the  defendant  cannot  be  convicted  of  the  crime 
charged  in  the  indictment  upon  proof  of  receiving,  concealing,  or  aiding  in  con- 
cealing, this  dust  or  the  coin  into  which  it  may  have  been  changed  beyond  this 
district  —  without  the  state  of  Oregon.  Evidence  has  been  given  to  you  in  re- 
gard to  the  conduct  and  declarations  of  Ilarmison  and  the  defendant  beyond 
this  district,  during  their  journey  to  Texas  and  back  again,  but  only  for  the 
purpose  of  throwing  light  upon  their  acts  and  conduct  while  in  this  district. 
It  being  incumbent' on  the  United  States  to  show  that  this  dust  was  stolen  from 
the  mails,  instead  of  introducing  the  record  of  Harraison's  conviction  of  the 
theft,  in  the  first  instance,  the  pro  ecution  saw  proper,  as  it  had  the  right  to  do, 
to  go  into  the  original  proof  of  the  fact  In  so  doing  the  acts  and  declarations 
of  Ilarmison,  both  within  and  without  this  state,  tending  to  prove  that  the 
larceny  was  committed  by  him,  have  been  given  to  you.  But  you  are  to  re- 
member that  this  evidence  was  only  received  for  the  purpose  of  proving  the 
theft  of  the  property,  and  that  the  defendant  is  not  to  be  affected  by  the  acts 
or  declarations  of  Ilarmison,  only  so  far  as  it  appears  the  former  were  known 
to  her  or  the  latter  were  made  to  her,  or  in  her  presence,  and  assented  to  by 
her. 

§  11 14*  Presximpiion  of  innocence. 

Although  yon  should  find  that  the  defendant  knew  from  Ilarmison,  or  other- 
wise, that  this  dust  had  been  stolen  from  the  mails,  that  itself  is  not  sufficient  to 
convict  her  of  the  crime  charged.  And,  in  this  connection,  it  may  be  material 
foryoQtc)  consider  the  sex  of  the  defendant  for  the  purpose  of  determining 
whether  her  flight,  and  subsequent  association  with  Harmison,  was  as  his  ac- 
complice in  the  crime  or  his  paramour.  Proof  that  the  defendant  fled  the 
country  with  the  thief  as  his  wife  is  not  sufficient  to  sustain  the  charge  in  the 
indictment.  A  woman  who  deserts  her  husband  and  flees  the  country  with 
another  man  who  has  committed  larceny,  ou:^ht  not  to  complain  if  a  jury  fi::d^ 
her  guilty  of  receiving,  or  aiding  in  concealing,  t'l?  property  stolen  by  her 
paramour,  upon  circumstances  which  would  be  degmed  insufficient  in  the  case 
of  an  honest  woman.  But  you  are  not  to  con  vie-  th3  defendant  of  the  crime 
charged  in  the  indictment  becanse  she  appears  to  !  a.'o  be3n  guilty  of  the  crime 
of  adultery.  The  defendant's  illicit  relation  with  Harmison  may  have  afforded 
her  favorable  opportunities,  and  offered  strong  tt»mptations,  to  assist  him  in 
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concealing  the  fruits  of  his  crime,  but  it  is  not  sufficient  of  itself  to  establish 
the  fact  that  she  did  so  assist  him.  But  whatever  her  conduct  or  condition, 
the  law  presumes  that  the  defendant  is  innocent  of  the  crime  charged  against 
her  until  the  contrary  is  proven  be\'ond  a  reasonable  doubt.  In  this  respect, 
and  so  far  as  the  crime  cliarged  in  the  indictment  is  concerned,  she  stands  be- 
fore the  law  as  the  peer  of  any  woman,  however  virtuous  or  honorable.  This 
presumption  of  innocence  is  the  shield  which  the  law  interposes  between  her 
and  her  accusers,  and  it  cannot  bo  thrust  aside  or  beaten  down  except  by  the 
force  of  evidence  which  shall  satisfy  your  minds,  beyond  a  reasonable  doubt, 
of  her  guilt. 

§  1 1 1 5.  lieasonahle  doult  defined. 

A  reasonable  doubt  is  a  substantial  one  —  not  a  mere  whim,  caprice  or  specu- 
htion.  It  arises  out  of  the  case,  from  some  defect  or  insufficiency  in  the 
evidence  which  makes  a  juror  hesitate  and  feel  that  he  is  not  satisfied. 
Mathematical  certainty  is  not  attainable  in  criminal  trials.  If  you  are  morally 
certain  of  the  defendant's  guilt  you  should  say  so  by  your  verdict,  but  unless 
you  are,  however  you  may  suspect  it,  you  must  say  not  guilty.  You  are  the 
judges  of  the  credibility  of  the  witnesses  and  the  weight  to  be  given  to  their 
t^istimony. 

§  1 11  H.   Circumstances  jpropcrhj  affecting  the  credibility  of  witnesses. 

The  evidence  of  Cardw.ili,  tending  to  show  that  the  defendant  attempted  to 
suborn  him  to  swear  falsely  on  the  trial  of  Ilarmison,  was  admitted  without 
o'njection,  but  it  is  my  duty  to  say  to  you  that  it  is  not  relevant  or  competent 
proof  of  the  crime  charged  in  this  indictment.  It  may  tend  to  show  that  the 
defendant  was  wrlling  to  run  any  risk,  or  even  commit  a  crime,  to  save  her 
paramour  from  conviction  and  punishment,  but  it  does  not  prove  that  she  com- 
mitted the  crime  for  which  she  is  on  trial.  Montgomerj^  the  late  husband  of 
the  defendant,  is  contradicted  b}'  several  witnesses  and  by  the  reporter's  notes 
of  his  testimony  on  Ilarmison's  trial.  Besides,  it  appears  from  his  own  evi- 
denc3  that  he  knew  of  the  theft  soon  after  it  was  committed,  in  October,  1874, 
and  had  had  the  gold  dust  in  his  buggy  and  in  his  house  without  disclosing  the 
fact.  Besides,  Cardwell,  a  witness  called  by  the  prosecution,  testifies  that 
Montgomery  saw  him  at  Canyonville,  about  the  time  the  warrants  were  sworn 
out  for  Ilarmison  and  the  defendant,  and  urged  upon  him  the  necessitj'^  of 
their  —  that  is,  Montgomery  and  Cardwell  —  making  up  a  good  story  about  the 
robbery,  and  sending  Ilirmison  and  the  defendant  "up."  Upon  this  trial  he 
testified  that  when  Ilarmison  left  this  dust  for  him  at  the  toll-house  the  defend- 
ant said  he  was  foolish  not  to  take  it,  when  he  spoke  of  their  little  child,  and 
said  it  would  ruin  them.  Upon  cross-examination  he  stated  that  he  testified 
to  this  conversation  on  Harmison's  trial,  but  it  appears  from  the  reporter's 
notes  that  he  did  not.  The  witness  was  the  husband  of  tiie  defendant,  and 
she  deserted  him  for  Ilarmison.  He  may  entertain  unkind  feelings  towards 
heron  this  account,  he  may  desire,  as  he  said  to  Cardwell,  according  to  the 
hitter's  testimony,  to  "  send  her  up."  All  these  circumstances  go  to  affect  the 
credibility  of  this  witness.  What  weight  shall  be  given  to  his  testimony  you 
must  judge,  always  remembering  that  a  witness  who  is  intentionally  false  in  a 
material  part  of  his  testimony  ought  to  be  at  le  jst  distrusted  as  to  the  rest  of  it. 

The  postal  agent,  Mr.  Underwood,  who  actcJ  as  deputy  marshal  in  pursuing 
and  arresting  Harmison  and  the  defendant  at  Seguin,  Te:fas,and  bringing  them 
here  for  trial,  testifies  to  conversations  and  confessions  of  the  defendant  all 
along  the  route  from  there  here.     This  kind  of  testimony  should  be  received 
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with  caution.  The  witness  testified  in  a  very  indefinite  manner  as  to  the  time 
and  place  of  these  conversations  — giving  them  apparently  in  his  own  language 
and  not  always  in  the  same  words.  After  being  on  the  stand  one  afternoon,  and 
apparently  going  over  the  whole  subject,  he  came  back  the  next  morning  and 
testified  to  important  conversations  with  the  defendant  in  Texas,  and  be- 
tween there  and  St.  Louis,  which  he  had  not  stated  the  day  before,  or 
apparently  remembered.  Besides,  in  stating  a  material  part  of  a  particular 
conversation,  he  first  said  she  used  the  word  "  they,"  and  afterwards  said  she 
used  "we"  —  a  change  which  makes  a  material  difference  in  the  sense  and 
efifect  of  the  admission.  I  make  these  suggestions  not  by  way  of  calling  in 
question  or  casting  doubts  upon  the  integrity  of  the  witness,  but  that  his  testi- 
mony may  be  received  with  due  caution.  Apparently  this  prosecution  was  set 
on  foot  by  him,  and  he  has  since  been  earnestly  engaged  in  the  arrest  of  Ilur- 
raison  and  the  defendant  and  the  pursuit  of  evidence  to  secure  their  conviction, 
and  he  is  liable  to  be  unconsciously  influenced  by  his  zeal  in  the  premises  and 
the  very  natural  desire  of  success  in  what  he  has  undertaken. 

§  1117.  The  law  as  to  confessions  as  evidence. 

Upon  the  subject  of  verbal  confessions,  I  read  to  you,  as  a  part  of  my  charge, 
from  1  Greenl.  Ev.,  sections  214,  215,  as  follows:  "The  evidence  of  verbal  con- 
fessions of  guilt  is  to  be  received  with  great  caution.  For,  besides  the  danger 
of  mistake,  from  the  misappreliension  of  witnesses,  the  misuse  of  words,  the 
failure  of  the  party  to  express  his  own  meaning,  and  the  infirmity  of  memory, 
it  should  be  recollected  that  the  mind  of  the  prisoner  himself  is  oppressed  by 
the  calamity  of  the  situation,  and  that  he  is  often  influenced  by  motives  of 
hope  or  fear  to  make  an  untrue  confession.  The  zeal,  too,  which  so  generally 
prevails,  to  detect  offenders,  especially  in  cases  of  aggravated  guilt,  and  the 
strong  disposition,  in  the  persons  engaged  in  the  pursuit  of  evidence,  to  rely 
on  slight  grounds  of  suspicion,  which  are  exaggerated  into  sufficient  proof, 
together  with  the  character  of  the  persons  necessarily  called  as  witnesses,  in 
cases  of  secret  and  atrocious  crime,  all  tend  to  impair  the  value  of  this  kind  of 
evidence,  and  sometimes  lead  to  its  rejection,  when,  in  civil  actions,  it  would 
have  been  received."  The  weighty  observation  of  Mr.  Justice  Foster  is  also  to 
be  kept  in  mind,  that  this  evidence  is  not,  in  the  ordinary  couree  of  things,  to 
be  disproved  by  that  sort  of  negative  evidence  by  which  the  proof  of  plain 
facts  may  be,  and  often  is,  confronted. 

Subject  to  these  cautions  in  receiving  them  and  weighing  them,  it  is  generally 
agreed  that  deliberate  confessions  of  guil^  are  among  the  most  effectual  proofs 
in  the  law.  Their  value  depends  on  the  supposition  that  they  are  deliberate 
and  voluntary,  and  on  the  presumption  that  a  rational  being  will  not  make 
admissions  prejudicial  to  his  interest  and  safety,  unless  when  urged  by  the 
promptings  of  truth  and  conscience.  Such  confessions,  so  made  by  a  prisoner, 
to  any  person,  at  any  moment  of  time,  and  at  any  place  subsequent  to  the  per- 
petration of  the  crime,  and  previous  to  his  examination  before  the  magistrate, 
are  at  common  law  received  in  evidence,  as  among  proofs  of  guilt.  The  only 
direct  evidence  in  the  case  which  brings  this  defendant  into  what  might  be 
considered  possession  of  this  dust,  in  Oregon,  is  that  of  Montgomery,  concern- 
ing the  dust  being  left  at  the  toll-house,  near  Canyonville,  where  he  and  she 
lived  in  the  spring  of  1875.  According  to  his  account,  he  camo  home  one  day 
and  found  his  wife,  the  defendant,  lying  on  the  lounge  in  the  front  room,  when 
she  laughed  and  said:  "Dan  Smith  (Ilarmison)  has  been  here  and  left  you  a 
present.''  He  asked  what  it  was,  and  she  replied  by  rising  up  and  leading  him 
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into  the  back  room,  and  pointing  him  to  a  sack  in  the  potato-box.  lie  pot  his 
hand  into  the  sack,  felt  the  cans  of  dust,  and  drew  one  of  them  in  sight,  when 
he  said:  "It  is  thatd — d  infernal  dasti  Give  i:  back  to  him,  and  have  noth- 
ing to  do  with  it."  The  defendant  urged  him  to  keep  the  dust;  but  he  de- 
clined, saying  it  would  be  the  ruin  of  them,  when  she  promised  to  retarn  it, 
and  Montgomery  never  saw  it  afterwards.  V\x>n  this  evidence,  assuming  it  to 
be  true,  I  do  not  think,  as  a  matter  of  law,  that  the  defendant  was  then  and 
there  guilty  of  the  crime  charged  in  the  indictment.  A  package  is  brought  to 
the  house  and  left  with  her  for  her  husband,  which  she  delivered  to  him,  and 
he  refuses  to  accept  it,  and  directs  her  to  return  it  to  the  person  who  brought 
it,  which  she  does.  This  alone  does  not  make  her  guilty  of  receiving,  conceal- 
ing, or  aiding  in  the  concealing,  of  stolen  property,  even  if  we  assume,  as  is 
probable,  that  she  knew  these  cans  of  dust  had  been  stolen  from  the  mails. 
And  although  it  was  wrong  to  advise  her  husband  to  take  it  (if  she  did),  j^et  she 
did  not  hereby  commit  the  crime  with  which  she  is  charged. 

Gentlemen  of  the  jury,  the  case  is  now  submitted  to  yon  to  say  upon  your 
oaths,  nnder  the  law  and  evidence  given  yon  in  conrt,  whether  the  defendant 
is  guilty  or  not.  Take  the  law  so  given  you,  and  apply  it  to  the  facts,  as  you 
may  find  them  from  the  evidence,  and  make  up  your  verdict  accordingly. 
(Verdict,  not  guilty.) 

XVI.  Kesistixo  an  Officer. 

[See  fS  232,  012, 1218, 1468,  2U4.] 

SmSMXBY -- Resistance  after  property  is  seized  on  attachment,  %  lUS.-^  Resisting  a  person  in 
charge  of  property,  ^  1119.—  When  owner  of  property  may  not  resist,  though  the  writ 
does  not  run  against  him,  §  1120. —  Wtiat  constitutes  tfie  offense,  §  1121. 

§  1118.  Under  a  statute  which  punishes  any  person  who  shall  resist  or  obstruct  an  ofl5cer 
in  serving  or  executing  the  process  of  a  court,  a  person  who  resists  the  officer  after  prop- 
erty is  taken  into  his  hands  on  a  writ  of  attachment  is  guilty,  for  such  holding  of  the  prop- 
erty is  executing  the  process  within  the  meaning  of  the  statute.  United  States  v,  McDonald, 
§j5 1123-1127. 

g  1119.  Resistance  to  a  person  having  custody  of  property  seized  by  a  marshal,  and  who 
acts  under  the  direction  of  the  marshal,  is  resisting  the  marshal,  even  though  such  person  is 
not  a  regularly  sworn  deputy.    Ihid. 

§1120.  Where  an  officer,  under  a  writ  of  attachment  in  favor  of  one  person,  and  acting  in 
good  faith,  seizes  the  property  of  another  person,  having  reasonable  grounds  for  believing 
that  the  property  belongs  to  the  person  against  whom  the  writ  runs,  the  owner  has  no  right 
to  resist  the  officer  in  serving  or  executing  the  process.  But  if  the  officer  acts  in  bad  faith  and 
without  such  reasonable  grounds,  then  taking  forcible  possession  of  the  goods  by  the  owner 
or  agent  is  not  resistance  to  an  officer  which  the  law  punishes.    Ibid, 

§  1121.  Resistance  to  an  officer  is  to  oppose  him  by  direct,  active,  and  more  or  less  forcible 
means.  It  means  something  more  than  to  hinder,  or  interrupt,  or  prevent,  or  baffle,  or  cir- 
cumvent. The  gist  of  the  offense  of  resisting  is  personal  resistance  of  the  officer ;  that  is, 
personal  opposition  to  the  exercise  of  official  authority  or  duty  by  direct,  active,  and  in  some 
degree  forcible  means.  Where  a  statute  punishing  this  offense  uses  the  words  "  obstructs, 
resists  or  opposes,*'  the  offense  is  not  limited  to  resistance  alone,  but  it  includes,  also,  wilful 
acts  of  obstruction  or  opposition,  and  does  not  necessarily  imply  the  employment  of  direct 
force.  It  includes  any  passive,  indirect  or  circuitous  impediments  to  the  service  or  execution 
of  process.    Ibid,    See  §§  1130,  1137. 

[NOTBS,— See  §§  1128-1168.] 

UNITED  STATES  v.  McDONALD. 
(Circuit  Court  for  Wisconsin:  8  Bissell,  439-452.    1879.) 

Charge  by  Dyer,  J. 

Statement  of  Facts. —  This  is  an  indictment  whicb  charges  the  defendants 
with  the  offense  of  obstructing  and  resisting  an  oflScer  of  the  United  States  in 
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the  service  and  execution  of  process  issued  from  the  United  St<ates  circuit  court. 
The  allegations  of  tlie  indictment  in  brief  are,  that  on  the  llthday  of  January, 
1879,  one  Isaac  Cook,  a  citizen  of  Missouri,  commenced  in  the  circuit  court  of 
the  United  States,  for  this  district,  an  action  against  the  defendant  McDonald, 
to  recover  a  certain  demand,  in  which  action  a  summons  was  issued  and  placed 
in  the  hands  of  the  marshal  for  service;  that  a  writ  of  attachment,  command- 
ing the  marshal  to  attach  the  property  of  the  defendant  McDonald,  was  also 
issued  in  the  same  action,  out  of  and  under  the  seal  of  the  court,  the  plaintiff 
in  the  action  having  made  or  procured  to  be  made  the  affidavit  and  undertaking 
required  by  law  in  such  cases;  and  that  the  writ  of  attachment,  affidavit  and 
undertaking  were  placed  in  the  hands  of  the  marshal  in  connection  with  the 
summons  for  service  and  execution. 

That  on  or  about  the  ICth  day  of  January,  the  marshal  caused  and  directed 
two  of  his  deputies  to  proceed  to  the  premises  of  the  defendant  McDonald  to 
serve  the  summons  and  execute  the  writ  of  attachment,  and  that  they  did,  on 
or  about  that  day,  serve  the  summons,  and  attach  and  take  into  custody  a  cer- 
tain quantity  of  peraonal  property,  found  by  them  upon  the  premises  of  the 
defendant  McDonald,  as  his  property,  by  virtue  of  the  writ  of  attachment; 
that  an  inventory  and  appraisal  of  the  attached  property  were  made,  and  that 
thereafter  copies  of  the  writ  of  attachment,  affitlavit,  undertakmg  and  inven- 
tory were  served  upon  McDonald ;  that  at  the  time  of  such  service  one  of  the 
marshal's  deputies,  W.  A.  Xowell,  made  an  arrangement  with  the  defendant 
McDonald  to  leave  the  attached  property  on  his  premises  in  the  charge  and 
custody  of  one  Jas.  11.  Hubbard,  who  was  there  present  at  the  special  request 
and  by  direction  of  Deputy  Nowell,  and  that  such  arrangement  was  agreed  to 
by  the  defendant  McDonald  and  was  acted  upon  by  the  deputy,  and  that  the 
property  was  left  upon  the  premises  in  the  special  care  and  custody  of  Hubbard. 

It  is  then  alleged  that  on  or  about  the  22d  day  of  January,  Hubbard  was 
specially  authorized  and  directed  by  the  marshal  to  keep  possession  of  the  at- 
tached property,  and  to  protect  the  same,  and  his  letter  of  authority  and  direc- 
tion is  set  out  in  the  indictment.  It  is  further  charged  that  on  the  27th  day  of 
January,  the  attached  property  being  in  the  care  and  custody  of  the  marshal 
in  the  manner- alleged,  the  defendants  did  forcibly,  wilfully  and  unlawfully  take 
and  remove  a  large  portion  thereof  from  the  possession  of  the  marshal  and  of 
Hubbard,  against  and  in  defiance  of  the  authority  of  the  marshal,  and  so  it  is 
charged  that  they  did  knowingly  and  wilfully  obstruct,  resist  and  oppose  an 
oflBcer  of  the  United  States  in  serving  and  attempting  to  serve  and  execute  a 
meme  process  of  the  United  States,  namely,  the  writ  of  attachment  before 
mentioned.  This  is  the  first  count  of  the  indictment.  The  second  count,  in 
more  abbreviated  form,  charges  the  commission  of  a  similar  offense  by  the  de- 
fendants on  the  27th  day  of  Januarj^  and  is  understood  to  be  but  a  repetition 
of  the  charge  contained  in  the  first  count. 

§  1 122.  It  is  an  offense  to  resist  an  officer*  attempting  to  execute  process;  and 
holding  attached  property  after  seizure  is  eocecution  of  process. 

The  statute  of  the  United  States  upon  which  this  indictment  is  based  is  as 
follows:  "Every  person  who  knowingly  and  wilfully  obstructs,  resists  or 
opposes  any  officer  of  the  United  Slates  in  serving  or  attempting  to  serve  or 
execute  any  mesne  process  or  warrant,  or  any  rule  or  order  of  any  court  of  the 
United  States  or  any  other  legal  or  judicial  writ  or  process"  (R  S.,  sec.  6398), 
shall  be  punished  in  the  manner  prescribed  by  the  statute.  And  the  question 
is,  Have  the  defendants  committed  this  offense  and  so  made  themselves  amen- 
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able  to  the  penalties  of  this  law?  There  has  been  put  in  evidence  the  jiul^ 
ment  roll  in  the  case  of  Cook  v.  McDonald,  consisting  of  the  summons, 
complaint,  writ  of  attachment,  affidavit,  undertaking,  inventory  of  attached 
property,  returns  of  service,  affidavit  of  no  answer  and  judgment.  The  return* 
of  service  on  the  summons  shows  that  it  was  served  on  the  defendant  McDonald 
on  the  14th  of  January,  1879,  and  the  return  upon  the  writ  of  attachment 
shows  that  the  marshal  on  the  same  day  attached  the  personal  property  de- 
scribed in  the  inventory,  and  that  on  the  16th  day  of  January,  the  writ  of 
attachment,  affidavit,  undertaking  and  copy  of  inventory  were  served  on 
McDonald  as  the  defendant  in  that  action. 

This  writ  of  attachment  was  7nes?ie  process  within  the  meaning  of  the  statute 
referred  to,  and  was  such  process  as  the  statute  makes  it  an  offense  for  any 
person  to  knowingly  and  wilfully  obstruct  or  resist  an  officer  of  the  United 
States  in  serving  or  attempting  to  serve  or  execute.  The  point  has  been 
made  that,  if  any  levy  by  attachment  upon  the  property  in  question  was 
made,  it  was  completed  prior  to  the  27th  of  January,  when  the  alleged  resist- 
ance to  the  officer  transpired,  and  that  if  such  levy  was  so  made  and  the  writ 
was  returned  to  the  clerk  of  the  court  before  the  27th  of  January,  the  acts 
complained  of,  if  proven,  did  not  constitute  obstruction  of  or  resistance  to  the 
officer  in  the  service  or  execution  of  the  writ,  and  consequently  that  there  can 
be  no  conviction.  My  view  of  that  question  is  this:  The  statute  makes  it  an 
oflFense  to  knowingly  and  wilfully  obstruct,  resist  or  oppose  any  officer  of  the 
United  States  in  serving  or  attempting  to  serve  or  execute  any  inesne  process. 
Now,  even  though  the  attachment  levy  was  made  on  the  14th  day  of  January, 
and  before  the  alleged  acts  of  resistance,  and  even  though  the  writ  was  re- 
turned to  the  clerk  of  the  court  before  the  27th  of  January,  if  on  that  day 
the  marshal  was,  through  a  special  custodian,  holding  the  property  under  a 
levy,  so  previously  made,  this  was  part  of  the  process  of  executing  the  writ, 
and  obstruction  of  or  resistance  to  the  officer  at  that  time,  if  otherwise  un- 
lawful, would  be  as  much  an  oflfense  under  the  statute  as  if  such  obstruc- 
tion or  resistance  had  transpired  while  the  attachment  levy  was  actually  in 
progress  or  before  the  writ  was  returned.  The  oflFense  does  not  consist  alone 
of  obstructing  or  resisting  an  officer  in  serving  or  attempting  to  serve  process. 
It  includes  as  well  obstruction  of  or  resistance  to  an  officer  in  attempting  to 
execute  the  writ,  and  holding  attached  property  after  levy  and  seizure  is  part 
of  the  execution  of  the  process. 

********* 

§  1.123.  Hesistance  of  a  custodian  of  property  appointed  hy  and  acting  for 
the  marshal  is  resistance  of  the  marshal. 

It  is  claimed  further  that  there  was  no  resistance  by  the  defendants  to  any 
officer  of  the  United  States;  that  the  person  resisted,  one  Hubbard,  was  not 
such  officer,  and  that  the  alleged  resistance  to  him  was  not  a  resistance  to  the 
marshal  or  to  any  of  his  regularly  appointed  deputies.  The  prosecution  has 
given  evidence  tending  to  show  that  the  first  proceedings  upon  the  writ  of  at- 
tachment were  had  under  the  immediate  direction  and  supervision  of  the  mar- 
shal's deputies;  that  after  the  alleged  levy  by  attacliraent  had  been  made, 
Hubbard  was  employed  by  one  of  these  deputies  to  assume  custody  and  care 
of  the  property;  and  that  on  the  22J  day  of  January,  1S79,  the  marshal  wrote 
and  sent  to  Hubbard  a  letter  directing  him  to  hold  the  property. 

It  is  not  claimed  that  Hubbard  received  directly  from  the  marshal  any  other 
authority  to  act  than  this  letter,  nor  that  he  was  a  regularly  appointed  sworn 
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deputy  marshal  under  the  statute.  And  as  I  have  said,  it  is  contended  in  be- 
half of  the  defendants,  that  resistance  to  him,  if  any  bo  shown,  was  not  resist- 
^ance  to  the  marshal  nor  to  any  officer  of  the  United  Slates.  I  do  not  concur 
in  this  view  of  the  law.  It  is  not  and  cannot  be  required  or  expected  that 
the  marshal  shall  be  always  personall}'  present  when  process  is  served  or  is  in 
course  of  execution,  or  that  he  can  always  exercise  personal  and  immediate 
control  over  property  that  may  have  been  seized  upon  such  process.  He  has 
the  right  and  power  to  designate  and  appoint  a  custodian  of  such  property  and 
to  bold  it  by  the  hand  of  such  custodian;  and  when  it  has  bem  seized  and  is 
so  held,  it  is,  in  law,  in  the  charge  and  custody  of  the  marshal,  and  in  such 
case,  the  marshal,  as  an  officer  of  the  United  States,  by  the  hand  of  such  cus- 
todian so  appointed,  executes  the  writ.  I  therefore  instruct  you  that  if  the 
property  in  question  had  been  previously  attached  by  the  marshal's  deputies, 
and  if  subsequently  Hubbard  received  from  the  marshal  the  letter  of  author- 
ity before  referred  to,  and  was  on  the  27th  of  January,  1879,  acting  thcMr- 
under,  then  any  obstruction  of  or  resistance  to  Hubbard  as  such  custodian  was 
obstruction  of  and  resistance  to  the  marshal,  and  proof  to  that  end  is  com- 
petent under  the  allegations  of  the  indictment. 

§  1124.  RuU  stated  as  to  resistance  wliere  the  officer  seizes  the  property  of  one 
person  under  process  against  another. 

The  defendants  have  given  evidence  tending  to  show  that  on  the  9th  day  of 
December,  1878,  the  defendant  McDonald  executed  to  the  defendant  Mrs. 
LaMothe  his  two  promissory  notes,  one  for  §i,9G1.84,  and  one  for  $5,000,  and 
that  to  secure  the  payment  of  such  notes  he,  at  the  same  time,  executed  to  her 
a  mortgage  upon  the  property  in  question,  which  mortgage  contains  the  usual 
provisions  to  be  found  in  chattel  mortgages,  and  was  duly  filed  in  the  office  of 
the  town  clerk.  Testimony  has  also  been  offered  tending  to  show  that  at  some 
time  subsequent,  but  prior  to  the  service  of  the  summons  upon  the  defendant 
McDonald,  in  the  case  of  Cook  against  him,  Mrs.  La  Mothe  took  possession  of 
all  of  this  property  under  her  mortgage,  and  that  the  defendant  Thompson 
was  her  agent  for  the  purpose  of  taking  and  maintaining  such  possession,  and 
it  is  claimed  upon  the  evidence  that  she  was  in  actual  personal  possession  of 
the  property  by  virtue  of  provisions  of  the  mortgage  giving  her  such  right,  at 
the  time  of  the  alleged  levy  under  the  attachment.  Upon  such  a  state  of  facts, 
it  proved,  it  is  contended  that  the  marshal  and  his  deputies  or  agents  had  no 
right  to  take  the  property  from  her  upon  the  writ  of  attachment,  and  that  such 
facts,  if  established,  constitute  an  absolute  defense  to  the  charge  contained  in 
this  indictment.  Prima  facie  the  mortgage  was  valid,  and  the  burden  of  show- 
ing it  to  be  invalid  falls  upon  the  party  attacking  it;  and  there  is  no  doubt,  if 
the  mortgage  in  question  wa>  executed  in  good  faith,  to  secure  a  bona  fide 
indebtedness,  and  if  Mrs.  La  Mothe,  by  herself  or  her  agent,  did  in  like  good 
faith  take  actual  possession  oi  the  property  under  the  mortgage,  so  that  she 
had  the  absolute  and  exclusive  dominion  and  control  over  it  as  against  the. 
mortgagor,  that  she  thereby  became  vested  with  the  legal  title  to  the  property. 
Touching  the  principal  question  involved,  there  is  some  apparent  diversity  of 
opinion  in  the  authorities.  Courts  of  equal  respectability  seem  to  differ  some- 
what upon  it,  and  we  must  therefore  adopt  such  rule  as  best  commends  itself  to 
our  own  judgment  as  most  consonant  with  right  and  with  sound  legal  principles. 
And  after  reflection  upon  the  question,  I  have  come  to  the  conclusion  that  the 
true  rule  to  lay  down  in  a  case  of  this  character  is  this:  that  if  the  marshal 
and  his  deputies  in  their  proceedings  under  the  writ  of  attachment  acted  in 
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good  faith  and  on  reasonalle  grounds  for  believing  that  the  property  in  question 
was  the  property  of  the  defendant  McDonald,  then  the  defendants  had  no 
right  to  resist  the  officers  in  serving  or  attempting  to  serve  or  execute  the 
process.  But  if  the  mortgage  in  question  was  in  good  faith  executed  to  secure 
a  hona  fide  indebtedness,  and  if  Mrs.  La  Mothe  in  good  faith  took  actual  pos- 
session of  the  property  under  the  mortgage,  so  that  she  had  the  absolute  and 
exclusive  control  and  dominion  over  it,  and  if  the  marshal,  or  his  deputies  act- 
ing for  him,  did  not  act  in  their  proceedings  under  the  writ  of  attachment,  in 
good  faith,  or  acted  without  reasonable  grounds  for  believing  that  the  property 
was  in  fact  owned  by  the  defendant  McDonald,  then  the  forcible  assertion  of 
possession  by  Mrs.  La  Mothe  and  any  duly  authorized  agent  of  hers  acting  in 
good  faith  for  her,  as  against  the  officer,  would  not  be  such  resistance  to  the 
oiRcer  as  the  statute  was  intended  to  make  a  punishable  offense. 

In  considering  and  passing  upon  the  alleged  possession  cf  the  property  in 
question  by  Mrs.  La  Mothe,  you  should  determine  whether  such  possession  was 
taken  in  good  faith  under  her  mortgage,  and  whether  it  was  or  not  an  actual, 
exclusive  possession,  free  from  any  right  of  the  mortgagor  to  control  it.  It 
must  have  been  a  possession  taken  in  good  faith,  and  so  taken  as  to  give  her 
the  absolute,  exclusive  and  unqualified  dominion  and  control  over  it,  to  make 
it  such  possession  as  under  the  mortgage  would  carry  the  title.  And  in  deter- 
mining this  question  of  possession,  the  jury  should  consider  all  the  facts  and 
circumstances  attending  and  surrounding  the  transaction,  such  as  the  situation 
of  the  property,  its  character,  its  continuance  upon  the  premises  of  the  mort- 
gagor, the  occupation  of  the  premises  by  both  the  mortgagor  and  mortgagee 
as  their  common  home,  the  necessity  for  constant  care  of  and  attention  to  the 
property,  the  season  of  the  year,  and  the  facilities  for  or  difficulties  of  remov- 
ing the  property.  In  short,  all  of  the  circumstances  are  to  be  looked  into 
with  a  view  of  determining  whether  the  property  passed  under  the  mortgagee's 
absolute  and  exclusive  control  and  possession. 

In  considering  whether  the  marshal  and  his  deputies  acted  in  good  faith  in 
their  alleged  attachment  of  the  property,  you  will  inquire  whether,  as  the 
property  was  situated  at  the  time,  and  in  the  light  of  all  facts  and  circum- 
stances then  brought  to  their  knowledge,  the  question  of  property  right  was  so 
far  doubtful  that  the  officers  acted  without  wantonness,  recklessness  or  oppres- 
sion and  on  reasonable  grounds  for  believing  the  property  to  be  that  of  the  de- 
fendant McDonald.  It  is  not  disputed  that  they  knew  of  the  mortgage,  and 
of  Mrs.  La  Mothe's  claim  to  possession  and  ownership.  Reasonable  grounds 
for  believing  the  property  to  be  that  of  the  defendant  McDonald  would  be 
such  grounds  as  would  influence  the  judgment  of  a  careful  and  prudent  man 
in  his  own  affairs,  and,  in  considering  whether  the  officers  acted  in  good  faith 
and  on  reasonable  grounds  for  believing  that  the  property  belonged  to  Mc- 
Donald, you  are  again  to  consider  the  nature  and  situation  of  the  property,  the 
relation  of  the  parties  thereto,  any  information  they  had  as  to  the  mortgage 
and  Mrs.  La  Mothe's  claim  to  possession,  the  apparent  character  of  such  alleged 
possession, —  in  short,  as  before  stated,  all  the  facts  and  circumstances  of  the 
situation  as  they  were  then  presented. 

§  1126.    What  is  wilfid  resistance  and  obstruction  of  an  officer. 

To  constitute  the  offense  of  resisting  an  officer,  as  is  apparent  from  the 
language  of  the  statute,  the  resistance  or  obstruction  or  opposition  must  be 
wilful.  The  term  wilful,  as  here  used,  means  something  more  than  intentionah 
It  is  to  be  here  considered  as  implying  an  evil  intent  wi-thout  justifiable  excuse. 
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An  act  wilfully  done  means  that  it  is  done  wrongfully,  in  bad  faith,  with  evil 
intent;  that  it  is  done  with  a  bad  purpose,  and  as  an  act  which  a  person  of 
reasonable  knowledge  and  ability  must  know  to  be  contrary  to  duty.  This  is 
its  sense  when  used  in  a  criminal  statute  like  this.  So,  to  establish  the  offense 
charged,  it  must  be  shown  that  the  alleged  acts  of  resistance,  if  any  were  com- 
mitted, were  done  knowingly  and  wilfully,  that  is,  with  evil  intent  or  purpose, 
and  as  acts  known  to  be  contrary  to  dut}'. 

The  words  of  the  statute  are,  "  obstructs,  resists  or  opposes  any  oflScer  of 
the  United  States."  Resistance  to  an  officer  is  to  oppose  him  by  direct,  active, 
and  more  or  less  forcible  monns.  It  means  something  more  than  to  hinder,  or 
interrupt,  or  prevent,  or  baflle,  or  circumvent.  The  gist  of  the  oflfense  of  re- 
sisting  is  personal  resistance  of  the  officer,  that  is,  personal  opposition  to  the 
exercise  of  official  authority  or  duty  by  direct,  active,  and  in  some  degree 
forcible  means.  State  v,  Welch,  37  Wis.,  196.  The  statute;,  however,  does  not 
limit  the  offense  to  resistance  alone,  it  includes  also  wilful  acts  of  obstruction 
or  opposition;  and  to  obstruct  is  to  interpose  obstacles  or  impediments,  to  hin- 
der, impede  or  in  any  manner  interrupt  or  prevent,  and  this  term  does  not  neces- 
sarily imply  the  employment  of  direct  force,  or  the  exercise  of  direct  means. 
It  includes  any  passive,  indirect  or  circuitous  impediments  to  the  service  or  exe- 
cution of  process;  such  as  hindering  or  preventing  an  officer  by  not  opening  a 
door  or  removing  an  obstacle  or  concealing  or  removing  property.  State  v. 
Welch,  supra.  So,  that,  although  to  establish  a  case  of  resistance  it  must  ap- 
pear that  the  party  was  personally  present  and  personally  resisting,  liability  to 
the  charge  of  obstructing  may  be  established  by  showing  that  the  party  has 
wilfully  caused  uny  impediment  or  hindrance  to  be  interposed,  though  not  per- 
sonally present  and  actively  co-operating  in  the  direct  act  of  obstructing.  It 
should  appear,  however,  that  such  party,  in  some  manner  and  at  some  stage, 
aided  or  abetted  the  act  of  obstructing. 

Thu»  understanding  the  meaning  and  significance  of  these  terms  as  used  in 
the  statute,  and  what  constitutes  the  statutory  oflfense,  you  will  be  prepared,  to 
consider  and  determine  in  the  light  of  the  evidence  whether  the  defendants  are 
guilty  of  having  knowingly  and  wilfully  obstructed,  resisted  or  opposed  the  serv- 
ice of  or  the  attempt  to  serve  or  execute  the  writ  of  attachment  in  question. 

Kow,  gentlemen,  if  you  find  from  the  evidence  that  there  were  no  acts  com- 
mitted, by  which  the  service  or  attempt  to  serve  or  execute  the  writ  of  attach- 
ment was  obstructed,  resisted  or  opposed,  that  of  course  would  dispose  of  the 
case  and  your  verdict  in  such  case  should  be  for  the  defendants.  If  you  find 
that  though  certain  acts  were  done  by  the  defendants,  they  did  not  Jcnowiiigly 
and  wilfully  obstruct,  resist  or  oppose  the  service  or  the  attempt  to  serve  or 
execute  the  writ,  then  your  verdict  should  be  in  their  favor. 

Again,  if  you  find  from  the  evidence  that  the  mortgage  in  question  was  m 
good  faith  executed  to  secure  a  honafide  indebtedness,  and  that  the  defendant 
Mrs.  La  Mothe,  by  herself,  or  by  an  agent  in  good  failh  appointed  for  the  pur- 
pose, in  like  good  faith  took,  and  was  holding  at  the  time  alleged,  the  actual 
possession  of  the  property  —  that  is,  the  absolute  and  exclusive  control  and 
dominion  over  it  —  and  if  you  further  find  that  the  marshal  and  his  deputies, 
acting  for  him,  did  not  in  their  proceedings  under  the  writ  of  attachment  act 
in  good  faith,  or  acted  without  reasonable  grounds  for  believing  that  the  prop- 
erty was  in  fact  owned  by  the  defendant  McDonald,  then  your  verd'ot  .i^  to 

343 


§§  1120, 1127.  CRIMES  AND  CRIMINAL  PROCEDURE. 

Mrs.  La  Mothe  and  as  to  the  defendant  Thompson,  if  he  was  her  agent  and 
acted  only  as  such,  should  be  in  their  favor.  In  this  connection  I  should  say 
that  I  do  not  think  the  mortgage  or  any  possession  of  the  property  thereunder 
by  Mrs.  La  Mothe  would  be  a  justification  for  resistance  to  or  obstruction  of 
the  officer  by  the  defendant  McDonald,  if  he  committed  any  acts  of  resistance 
or  obstruction. 

On  the  other  hand,  if  you  find  from  the  evidence  that  the  mortgage  in  ques- 
tion was  not  made  in  good  faith,  or  that  the  defendant  Mrs.  La  Mothe  did  not 
in  good  faith  take  and  was  not  at  the  tinie  alleged  holding  such  possession  of 
the  property  as  I  have  defined,  by  virtue  of  the  mortgage,  and  if  you  further 
find  that  the  defendants  did  on  the  day  stated,  knowmgly  and  wilfully  ob- 
struct or  resist  or  oppose  the  service  or  the  attempt  to  serve  or  execute  the 
writ  of  attachment,  then  your  verdict  should  be  in  JFavor  of  the  United  States. 
Further,  if  you  find  from  the  evidence  that  the  mortgage  in  question  was  in 
good  faith  made  as  claimed  by  the  defendants,  and  that  the  defendant  Mrs.  La 
Mothe  did  in  good  faith  take  and  at  the  time  alleged  hold  possession  of  the 
property  under  the  mortgage,  and  if  you  further  find  that  the  marshal  and  his 
deputies  acted  in  good  faith  in  their  proceedings  under  the  writ  of  attachment, 
and  with  reasonable  grounds  for  believing  that  the  property  was  in  fact  owned 
by  the  defendant  McDonald,  and  if  you  further  find  that  the  defendants  did 
on  the  day  stated,  as  charged,  knowingly  and  wilfully  obstruct,  or  resist  or  op- 
pose, the  service  or  attempt  to  serve  or  to  execute  the  writ  of  attachment,  then 
your  verdict  should  be  for  the  United  States. 

*  *  *  *  *  «  «  «•»  ^ 

§  1126.  Where  two  or  more  persons  are  jo  milt/  indicted  for  the  same  offense  j 
to  C07ivict  all  it  must  appear  that  tlie  offense  wholly  arose  from  the  act  of  aU. 

The  indictment  in  this  case  is  against  three  defendants  and  charges  the  com- 
mission by  them  of  the  same  offense,  Tliey  are  indicted  together  for  one  offense. 
To  convict  all  of  them,  it  is  therefore  essential  that  it  be  shown  that  the  offense 
cpmmitted,  if  any  offense  is  proven,  wholly  arose  from  the  joint  act  of  all.  All 
of  the  defendants  cannot  be  convicted  unless  each  and  all  of  them  were  parties 
to  the  commission  of  one  and  the  same  offense.  An  indictment  in  the  form  of 
this,  is  not  sustained  by  proof  merely  that  each  of  the  defendants  has  sepa- 
rately committed  at  different  times  a  separate  and  distinct  offense  of  the  kind 
charged  here,  with  which  the  other  defendants  •were  not  connected  and  in 
which  they  did  not  participate,  and  which  did  not  spring  from  the  joint  act  of 
all.  So,  if  you  are  satisfied  from  the  evidence,  applying  to  it  the  legal  prin- 
ciples I  have  stated,  that  the  offense  charged  was  committed,  and  that  it  arose 
wholly  from  the  joint  act  of  all  of  the  defendants,  then  your  verdict  may  be 
guilty  as  to  all,  otherwise  not.  If  you  find  that  the  offense  charged  was  com- 
mitted by  any  two  of  the  defendants,  and  that  it  arose  wholh"  from  the  joint 
act  of  such  two  defendants,  and  that  the  other  defendant  is  not  guilty,  then 
your  verdict  may  be  guilty  as  to  the  two  defendants,  and  not  guilty  as  to  the 
other.  So,  if  you  should  find  one  of  the  defendants  guilty  of  the  offense 
charged  and  that  two  of  the  defendants  are  not  guilty,  you  may  convict  the 
one  and  acquit  the  others. 

§  1127.  rule  as  to  proof  of  separate  acts. 

If  you  should  find  that  each  of  the  defendants  did  commit  the  offense  of 
obstructing  or  resisting  the  officer,  but  that  tiie  offense  so  committed  by  each 
defentlant  was  complete  in  and  of  itself,  and  was  entirely  separate  and  distinct 
from  that  committed  by  any  other  defendant,  neither  defendant  in  the   com- 
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mission  of  his  or  her  ofifense  having  any  connection  with  the  oflFense  of  any 
other  defendant,  so  that  each  complete  offense  was  wholly  independent  of,  and 
disconnected  from,  each  other  offense,  then  there  could  be  no  conviction  of  any 
of  the  defendants.  So,  if  you  should  find  that  any  two  of  the  defendants 
committed  the  offense  charged,  such  offense  arising  from  the  joint  act  of  the 
two  defendants,  and  if  you  should  also  find  that  the  other  defendant  also  com- 
mitted the  offense  of  obstructing  or  resisting  the  officer,  but  that  the  offense 
committed  by  the  two  defendants  was  wholly  separate  and  distinct  from  that 
committed  by  the  one  defendant,  the  two  defendants  having  no  connection 
with  the  offense  committed  by  the  one  defendant,  and  the  one  defendant  hav- 
ing no  connection  with  the  offense  committed  jointly  by  the  two  defendants, 
then  there  could  be  no  conviction.  For,  as  before  indicated,  it  is  the  law,  that, 
when  two  or  more  persons  are  indicted  together  for  an  offense  of  this  char- 
acter and  for  one  and  the  same  offense,  proof  of  entirely  separate,  distinct, 
unconnected  offenses  committed  by  each  will  not  sustain  a  conviction.  (Verdict 
for  defendants.) 

§  1128.  Resistance  Jnstifled. —  Where  the  defendant  was  indicted  under  the  act  of  April. 
1790  (eh.  9,  §  22),  for  resisting  the  deputy  marshal  when  serving  two  writs  of  capias  ad 
respondendum  upon  him,  the  one  for  a  duty  due  upon  a  still,  and  the  other  for  a  penalty  re- 
covered in  an  action  of  debt  by  the  United  States  under  the  revenue  laws;  the  marshal  hav- 
ing demanded  bail  on  both,  and  the  defendant  having  resisted  an  attempt  to  imprison  him  by 
the  marshal  for  refusal  to  give  bail,  it  was  held  that  the  resistance  was  lawful  and  the  de- 
fendant not  guilty,  the  marshal  having  a  right  to  require  bail  on  the  former  cop ^9,  but  not 
OQ  the  latter.     United  States  v,  MundeU,*  1  Hughes,  415 ;  6  Call  ^Va.),  245. 

§  1129.  It  seems  that  if  an  officer,  having  a  distress  warrant  against  the  property  of  A.,  is 
resisted  while  attempting  to  seize  the  property  of  B.  upon  it,  the  person  so  resisting  him  is 
not  liable  for  resisting  an  officer.    United  States  v.  Myers,*  14  Int.  Rev.  Rec,  14. 

§  1130.  Violence  not  necessary. —  On  an  indictment  for  resisting  an  officer,  it  is  not  neces- 
sary to  show  actual  violence;  threats  and  acts  intended  to  terrify,  or  calculated  in  thoir  nature 
to  terrify,  a  prudent  and  reasonable  officer,  are  sufficient,  even  though  he  ba  not  prevented 
thereby  from  executing  his  process.     United  States  v.  Smith,*  1  Dill.,  212.     See  §  1121. 

§  1131.  Persons  accompanying  a  marshal  for  the  purpose  of  receiving  possession  of  land 
for  the  possession  of  which  he  is  proceeding  to  execute  a  writ,  and  persons  present  for  the 
purpose  of  pointing  out  the  land,  are  a  part  of  the  agencies  employed  for  the  purpose  of 
executing  the  writ,  and  are  as  much  under  the  protection  of  the  writ  as  the  marshal  himself. 
Any  obstruction  to  their  receiving  possession,  which  the  marshal  attempts  to  deliver,  is  an 
obstruction  to  the  execution  of  the  writ.     United  States  v.  Doyle,*  6  Saw.,  612. 

§  1132.  Attorney  and  client. —  If  a  client  and  his  attorney  conspire  to  resist  an  officer  in 
performing  his  duty,  both  are  eqifally  guilty.     United  States  v.  Smith,*  1  Dill.,  212. 

§  1133.  State  officers  liable.— Where  a  United  States  officer  in  charge  of  a  prisoner  is 
served  with  a  habeas  corpus  from  a  state  court,  it  is  proper  for  him  to  obey  the  writ  by  pro- 
ducing the  prisoner  in  court  and  showing  the  cause  of  his  detention ;  and,  when  it  is  shown 
that  the  party  is  held  under  United  States  process,  if  the  state  judge,  in  combination  with 
others,  misuse  his  position  and  office  by  making  use  of  the  law  and  his  power  to  accomplish 
an  improper  release,  he  is  guilty  of  obstructing  United  States  process.  United  States  v. 
Doss,*  11  Am.  L.  Reg.  (N.  S.),  320. 

§  1134.  But,  if  he  acts  in  good  faith,  he  is  not  guilty.     Ibid. 

§  1135.  And  a  person  who  merely  takes  charge  of  the  prisoner  under  the  order  of  the  state 
judge  is  not  guilty  of  obstructing  process.     Ibid. 

g  1130.  All  are  principals.— Under  the  act  of  April  30,  1790,  punishing  any  person  who 
shall  knowingly  or  wilfully  obstruct  any  officer  of  the  United  States  in  serving  any  process,  not 
only  those  actually  obstructing  are  guilty,  but  also  all  those  who  are  present,  leagued  in  the 
common  design,  and  ready  to  assist,  if  necessary,  although  they  do  not  actually  obstruct,  resist 
or  oppose.  The  offense  being  a  misdemeanor,  all  are  priiicip  ils.  And  not  only  these  present, 
but  those  absent  who  procure,  counsel,  abet  or  comrnind  others  to  commit  the  offense,  are  in- 
dictable as  principals.     Charge  to  Grand  Jury,  2  Curt.,  6557. 

§  1187.  Opposing  execution  of  writ.— The  offense,  under  the  act  of  congress,  of  resisting 
and  opposing  the  execution  of  a  writ  of  habere  facias  j^^-^sse-'isionem,  is  complete,  when  the 
person  in  possession  refuses,  and  by  threats  and  violence,  which  it  is  in  his  power  to  enforce, 
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prevents  the  officer  from  dispossessing  him.  It  is  not  material  that  neither  the  plaintiff  in 
the  ejectment  suit,  nor  any  one  representing  him,  is  in  company  with  the  marshal  to  receive 
possession.     United  States  v,  Lowrv,*  2  Wash.,  169.     See  >^  1121. 

§  1138.  A  mere  threat  to  resist  the  execution  of  a  writ  of  habere  facias  possessionem  is 
not  an  offense  against  the  act  of  congress.  But  wliou  tlie  otiicor  proceeds  to  the  land  with 
the  writ,  and  is  about  to  execute  it,  and  such  a  threat  is  made  by  the  one  in  possession,  accom- 
panied by  force,  or  having  the  capacity  to  exercise  it,  in  consequence  of  which  the  officer 
cannot  do  his  duty,  the  execution  of  process  has  been  opposed  and  obstructed.  The  officer 
need  not  risk  his  life  or  expose  himself  to  violence.     Ibid, 

%  1139.  Under  the  act  of  April  30,  1790,  punishing  *'any  person  who  shall  knowingly  or 
wilfully  obstruct,  or  resist,  or  oppose  any  officer  of  the  United  States  in  serving  or  attiuipt- 
ing  to  serve  or  execute  any  mesne  process,"  etc.,  any  obstruction  to  the  free  action  of  the 
officer,  or  his  lawful  assistants,  wilfully  placed  in  his  or  their  way,  for  the  purpose  of  thus 
obstructing  him,  or  them,  is  sufficient.     Charge  to  Grand  Jury,  3  Curt.,  637. 

g  1140.  The  act  of  April  30,  1790,  providing  for  the  punishm«jnt  of  **any  person  who  shall 
knowingly  or  wilfully  obstruct,  resist,  or  oppose  any  officer  of  tiie  United  Slates  in  serving 
or  attempting  to  serve  or  execute  any  mesne  process  or  warrant,  or  any  rule  or  order  of  any 
of  the  courts  of  the  United  States,  or  other  legal  or  judicial  writ  or  process  whatever,"  em- 
braces every  legal  process  whatsoever,  whether  issued  by  a  court  in  session,  or  by  a  judge,  or 
magistrate,  or  commissioner,  acting  in  the  due  administration  of  any  law  of  the  United 
States.     Ibid. 

^  1141.  Pei-sons  who  combine  to  oppose  the  execution  of  a  warrant,  without  knowing  the 
nature  of  it,  and  actually  assault  the  constable,  before  any  assault  has  been  made  by  tlie  con- 
stable or  any  of  his  party  in  attempting  to  execute  the  warrant,  are  criminally  responsible. 
United  States  v.  O'Neale,*  2  Cr.  C.  C,  183. 

^  114*2.  The  twenty-second  section  of  the  act  of  congress  of  April  30,  1790,  which  punishes 
resistance  to  any  judicial  writ  or  process,  includes  and  punishes  resistance  to  writs  issued  by 
a  judge  as  well  as  by  a  court.     United  States  v.  Lukms,*  3  Wash.,  335. 

^  1143.  It  is  resistance  to  an  officer  for  a  person  for  whom  he  has  a  waiTant  to  say  to  him. 
that  he  will  not  come,  if  he  does  not  come  as  ct)mmanded  by  the  warrant.     Ibid. 

^1144.  If  several  persons  assemble  by  concert  to  prevent  a  United  States  marshal  from 
executing  a  writ  of  possession,  and  when  he  arrives  for  that  purpose  and  enters  into  conversa- 
tion with  them  concerning  the  matter,  they  surround  him,  and  tell  him  that  ho  cannot  exe- 
cute the  writ,  and  with  their  pistols  drawn  and  cocked  and  pointed  at  him  within  a  few  feet 
distant,  they  demand  the  surrender  of  his  arms  in  a  menacing  minner,  and  tell  him  to  con- 
sider himself  a  prisoner,  this  is  not  only  a  resistance  within  the  meaning  of  the  law.  but  it  is 
also  a  conspiracy  to  resist  the  exerution  of  the  writ.     United  States  v,  Doyle,*  G  Saw.,  613. 

§  1145.  If  a  marshal  of  the  United  States,  in  attempting  to  execute  a  writ  of  possession,  is 
met  by  u  large  number  of  men,  tlie  leader  of  whom  hands  him  a  paper  directed  to  the  United 
States  marshal  and  orders  him  to  take  it  and  leave,  and  will  not  even  give  the  marshal  time  to 
read  the  paper,  and  the  paper  contains  the  declaration  that  the  settlers  of  the  -community 
will  not  permit  the  writ  to  be  executed  except  by  a  force  superior  to  their  own,  and  the  mar- 
shal is  thereby  prevented  from  executing  the  writ,  this  is  a  resistance  within  the  meaning  of 
the  statute.     Ibid, 

§  1146.  Where  a  United  States  marshal,  in  proceeding  to  execute  a  writ  of  possession,  is 
menacingly  forbidden  to  execute  the  writ,  and  obstructed  in  its  execution,  the  persons  resist- 
ing, knowing  that  he  was  there  for  that  purpose,  and  threatened  and  menaced  him  for  the 
purpose  of  preventing  him  from  executing  the  writ,  such  persons  are  guilty  of  resisting  the 
marshal  in  the  execution  of  process  within  the  meaning  of  the  law.  The  fact  that  the  mar- 
shal was  not,  at  the  time,  upon  the  land  for  the  possession  of  which  the  writ  was  issued,  and 
the  fact  that  he  was  waiting  a  few  moments  near  the  land  to  see  what  would  be  the  result  of 
the  conference  being  then  held  by  the  persons  who  resisted  him,  is  not  material.     Ibid, 

§  1147.  Resistance  to  an  alias  writ  of  habere  facias  possessionem  is  as  much  an  offense 
against  the  law  as  if  the  resistance  had  been  to  the  original  writ,  provided  the  original  writ 
has  not  been  returned  executed.     United  States  v.  Slaymaker,*  4  Wash.,  169. 

§  1148.  Resistance  to  the  execution  of  a  writ  of  habere  facias  possessionem^  after  the  re- 
turn day  of  the  writ,  is  not  an  offense ;  the  writ  cannot  be  executed  after  the  return  day. 
Ibid, 

%  1149.  Collector  of  customs. —  The  inspectors  b:nng  appointed  under  the  act  of  March  2, 
1799,  by  the  collector  annually  in  office,  and  ceasing  to  be  such  officers  upon  his  death,  re- 
moval or  resignation,  an  inspector  exercising  the  duties  of  such  office  after  the  death  of  the 
collector  who  appointed  him,  and  before  his  reappointment  by  the  new  collector,  is  not  such 
an  officer  of  the  customs  for  the  resisting  of  whom  an  indictment  will  lie,  under  the  act 
above  recited.     United  States  v.  Wood,*  2. Gall.,  360. 
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§  1150.  Casks  of  goods  had  been  brought  from  Vermont  and  were  deposited  in  the  store  of 
the  defendant  at  a  place  near  Boston,  to  which  latter  place  they  were  destined.  There  was 
no  apparent  attempt  at  concealment  or  opposition  to  search.  The  casks  were  accompanied  by 
an  invoice,  on  which  was  written  a  certificate  of  passport  from  the  collector  of  the  district  of 
Vermont.  This  invoice  was  shown  to  the  inspector  at  the  defendant's  store,  and  the  marks 
and  numbers  in  it  corresponded  with  those  on  tho  casks.  The  defendant  offered  that  the  in- 
spector should  accompany  the  merchandise  and  ascertain  at  the  custom-house  the  genuine- 
ness of  the  signatures  of  the  collector  of  Vermont.  The  inspector  refused  this,  and  insisted 
on  removing  the  goods  to  the  custom-house  at  Boston.  Upon  these  facts,  the  court  directed 
the  jury  that  there  was  not  probable  cause  of  suspicion  that  the  goods  were  illegally  imported, 
to  justify  a  seizure  by  the  inspector,  and  the  defendant  was  not  liable  for  resisting  such 
seizure.     United  States  v.  Gay,*  3  Gall.,  3o9. 

§  1151.  To  support  an  indictment  for  forcibly  resisting  an  officer  of  the  customs  in  the  ex- 
ercise of  his  duties,  based  on  the  act  of  March  3,  1799,  it  need  not  be  shown  that  the  goods 
were  liable  to  condemnation,  but  it  must  at  all  events  be  shown  that  there  was  probable 
cause  for  the  seizure.     Ibid. 

§  1152.  The  question  whether  the  seizure  was  made  upon  probable  cause  of  suspicion  of  il- 
legal importation  is  a  question  on  which  the  court  ought  to  instruct  the  jury.  It  is  not  a 
mere  question  of  fact  for  the  jury.     Ibid. 

g  1153.  x\n  inspector  is  **an  officer  of  the  customs,"  for  obstructing  whom  an  indictment 
lies  under  the  seventy -first  section  of  the  act  of  March  3,  1799  (ch.  128).  United  States  v. 
Sears.*  1  Gall.,  315. 

^  1154.  Upon  an  indictment  for  obstructing  an  inspector  in  the  discharge  of  his  duties, 
contrary  to  section  71  of  the  act  of  March  3,  1799,  the  commission  of  the  inspector  reciting 
his  approval  as  such  officer  by  the  principal  officer  of  the  treasury  department,  and  a  copy, 
from  the  treasury  department,  of  the  oath  taken  by  him,  and  an  actual  execution  of  the 
duties  of  the  office,  constitute  sufficient  proof  that  he  is  a  lawful  inspector.  Tlie  commission 
of  the  collector  who  appointed  the  inspector  need  not,  in  such  a  case,  be  proved.     Ibid. 

§  1155.  Under  the  embargo  laws,  a  licensed  coasting  vessel  was  not  allowed,  under  penalty 
of  forfeiture,  to  engage  in  foreign  trade,  nor  to  depart  from  port  without  giving  bond  tliat 
she  would  not  proceed  to  a  foreign  port.  It  was  unlawful  to  export  from  the  United  States 
any  goods,  etc.,  under  a  like  forfeiture.  No  vessel  could  receive  a  clearance  unless  laden 
under  the  inspection  of  the  proper  revenue  officers.  The  collectors  were  authorized  to  detain 
any  vessel  when  there  was  reason  to  suspect  an  intended  violation  of  the  law.  The  lading  of 
goods  on  ships  was  illegal  unless  made  by  permission  of  the  collector  and  under  inspection  of 
the  revenue  officers.  Vessels  already  laden  were  required  to  be  unladen,  and  to  give  the  bond 
required  by  law.  The  president  was  authorized  to  give  instructions  to  the  revenue  officers  for 
carrying  the  embargo  into  effect.  These  provisions  are  held  to  imply  an  authority  on  the  part 
of  the  inspectors  to  enter  on  board  any  such  ships  to  discover  if  any  goods  had  been  laden  on 
board  of  said  vessels  for  the  purpose  of  being  exported  from  the  United  States.  And  the  ob- 
struction o'f  such  an  officer  in  the  discharge  of  such  duty  is  held  to  be  indictable  under  the 
act  of  March  8,  1799,  prohibiting  the  obstruction  of  the  officers  of  the  customs.     Ibid. 

§  1156.  If  an  officer  of  the  customs  has  seized  property  as  forfeited,  and  it  is  tortiously 
taken  away  from  him,  while  under  his  personal  and  immediate  superintendence  and  custody, 
the  law  implies  that  the  taking  is  forcible;  and  if  the  rescue  be  for  the  purpose  of  impeding 
or  preventing  him  from  following  up  his  seizure  and  conveying  the  property  to  a  place  of 
security  to  wait  a  legal  adjudication,  it  is  a  "  forcible  impeding,"  and  punishable  by  the  act 
of  March  3,  1799.    United  States  V.  Bachelder,*  3  Gall.,  14. 

§  1157.  It  is  not  necessary  to  prove  that  the  property  seized  was  actually  condemned.  It  is 
sufficient  if  the  officer  was  acting  within  the  line  of  his  duty,  and  his  conduct  was  founded 
on  probable  cause  of  suspicion  of  illegal  importation.    Ibid. 

§  1158.  On  an  indictment  for  resisting  an  officer,  the  description  in  the  indictment  as  to 
the  character  of  the  officer  must  be  strictly  proved ;  thus,  where  the  accused  was  indicted  for 
resisting  an  inspector  of  the  customs,  and  it  appeared  that  the  officer  was  appointed  by  the 
surveyor,  who  had  no  authority  to  appoint  an  inspector,  the  prosecution  failed.  United 
States  V.  Phelps,*  4  Day  (Conn.),  469. 

§  1150.  Under  the  act  of  1833,  reciting  tl>at  *Mf  any  person  shall  forcibly  resist,  prevent, 
or  impede  any  officer  of  the  customs,  etc.,  such  person  so  offending  shall,  for  every  such 
offense,  be  fined  a  sum  not  exceeding  $400,"  each  individual  who  concurs  in  resisting  or  im- 
peding-an  officer  of  the  customs  in  the  execution  of  his  duty  is  liable  for  the  entire  penalty. 
United  States  v.  Babson,  1  Ware,  450. 

§  11^.  On  an  indictment  for  obstructing  or  impeding  an  officer  of  the  customs  in  the  dis- 
charge of  his  duties,  it  is  no  defense  that  the  intent  of  the  accused  was  merely  to  chastise  the 
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officer,  and  not  to  obstruct  him  in  his  duties,  if  the  officer  was  actually  engaged  in  his  duties 
and  the  accused  knew  it.    United  States  v.  Keen,*  5  Mason,  458. 

§  1161.  Arresting:  deserters. —  To  render  a  person  criminally  liable  for  an  assault  upon  an 
officer  engaged  in  arresting  deserters,  it  is  not  necessary  that  he  should  have  made  the  as- 
sault personally.  If,  with  the  object  of  obstructing  the  officers  in  the  performance  of  their 
duties,  the  defendant  intentionally  brought  about,  or  assisted  in  bringing  about,  the  assault,  it 
is  the  same  as  if  he  had  made  it.    United  States  v.  Gleason,*  Woolw.,  128. 

§  1162.  It  was  held  that  the  officers  were  engaged  in  the  discharge  of  their  duties  if  they 
had  come  into  the  neighborhood  with  the  intention  of  arresting  the  deserters,  and,  finding 
themselves  unable  to  do  so  by  reason  of  apprehended  resistance,  were,  at  the  time  of  the 
assault,  returning  for  a  stronger  force.    Ibid. 

§  1163.  It  is  not  necessary  to  prove  that  the  persons  the  officers  were  endeavoring  to  arrest 
were,  in  fact,  deserters.    Ibid. 

§  1164.  It  is  not  enough  for  the  jury  to  find  that  the  assault  was  a  mere  casual  rencounter, 
which  would  have  taken  place  if  the  persons  assaulted  had  not  been  employed  in  such  service. 
The  assault,  to  be  punishable,  must  be  prompted  by  some  motive  which  had  relation  to  the 
service  in  which  the  person  assaulted  was  engaged,  and  grew  out  of  hostile  feelings  engen- 
dered thereby.    Ibid. 

§  1165.  Enrolliug  officers.— Under  the  act  of  Febmary  24,  1884  (13  Stat,  at  L.,  8),  which 
punishes  any  person  who  resists  or  assaults  an  officer  employed  in  making  an  enrollment 
prior  to  a  draft  of  soldiers,  if  an  officer  engaged  in  the  discharge  of  his  official  duties  has  oc- 
casion to  deal  with  a  man  who,  under  the  influence  of  a  general  feeling  of  hostility  to  the 
law,  or  of  a  violent  temper  which  is  roused  by  no  fault  of  the  officer,  or  a  spirit  of  revenge, 
makes  an  assault  upon  such  officer,  a  purpose  in  his  mind  to  obstruct  the  execution  of  the 
law  is  not  necessary  to  constitute  a  crime  under  the  act.  But  if,  while  going  through  the 
country  serving  notices,  he  has  an  altercation  with  a  man  growing  out  of  a  personal  matter^ 
or  a  matter  having  no  connection  with  his  official  duties,  and  is  killed,  the  offender  is  not  lia- 
ble under  the  act.     United  States  v.  Gleason,*  Woolw.,  75. 

g  1166.  Section  25  of  the  act  of  March  8,  1863,  is  limited  to  the  prevention  of  resistance  to 
the  draft  of  soldier-?  and  section  12  of  the  act  of  February  24,  1864,  to  the  preventing  resist- 
ance to  the  enrollment.  A  person  cannot,  therefore,  be  punished  under  the  former  act  for 
assaulting  an  officer  while  engaged  in  making  an  enrollment  of  men  subject  to  military  duty. 
United  States  v.  Murphy,*  3  Wall.,  649. 

§  1167.  The  services  of  an  officer  in  notifying  "enrolled  and  drafted  men"  to  appear  at 
the  designated  rendezvous  **ahd  report  for  military  duty  "  do  not  constitute  any  employment 
"in  the  performance,  or  aiding  in  the  performance,  of  any  service  in  any  way  relating"  to 
the  enrollment  mentioned  in  section  12  of  the  act  of  February  24,  1864  Resisting  the  officer 
giving  such  notice,  which  resistance  results  in  the  death  of  the  officer,  is  not,  therefore,  pun- 
ishable under  this  act.     United  States  v.  Scott,*  3  Wall.,  642. 

g  1168.  The  sections  of  the  act  of  March  3,  1863,  which  relate  to  enrollment,  interpose  no 
penalty  for  resisting  the  enroHing  officer.  One  of  the  sections  relating  to  drafting  punishes 
any  person  who  "shall  resist  any  draft  of  men  enrolled  under  this  act  into  the  service  of  the 
United  States,  or  shall  counsel  or  aid  any  person  to  resist  any  such  draft,  or  shall  assault  or 
obstruct  any  person  in  making  such  draft,  or  the  performance  of  any  service  in  relation 
thereto,  or  shall  counsel  any  person  to  assault  or  obstruct  any  such  officer,  or  shall  counsel 
any  drafted  man  not  to  appear  at  the  place  of  rendezvous,  or  wil full}' dissuade  them  from  the 
performance  of  military  duty,  as  required  by  law."  An  indictment  for  assaulting  the  enrol- 
ling officer,  and  hindering,  delaying  and  obstructing  him  in  the  performance  of  his  duties, 
charges  no  offense  punishable  under  this  act.     United  States  v.  Will,*  5  Phil.,  293. 

XVII.  Treason. 

[See  %  2065,  infra;  Constitution  and  Laws,  %%  133-139.] 

Summary  —  Defined  by  the  constitution;  power  of  congress,  §  1169. —  "  Enemies  ^^  defined, 
§  1170. —  Levying  icary  what  constitutes,  ^^  1171,  1179,  1180. —  Parties  aiding  in  rebellion 
were  guilty  of  treason,  §  1172.—  No  accessories,  %ii  1173,  1181.—  Object  of  theact  of  July  17, 
1862,  tj  1174. —  Fitting  out  a  vessel  to  cruise  in  aid  of  the  rebellion,  ^§  1175,  1176. —  Ejfect  of 
conceding  belligerent  rights  to  Confederate  States,  g  1177. —  Effect  of  letter  of  marque  from 
president  of  Confederate  States,  §  lllS.—  Aiding  and  abetting,  g  1182. 

§  1169.  The  crime  of  treason  is  defined  by  the  constitution.  And  congress  can  neither  ex- 
tend, nor  restrict,  nor  define  tlie  crime.  Its  powor  over  the  subject  is  limited  to  prescribiug 
the  punishment.     United  States  r.  Greathouse,  i:-.^  1183-91.     See  g  1202. 
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§1170.  The  term  "enemies,"  as  used  in  the  constitutional  provision  defining  treason,  ap- 
plies only  to  the  subjects  of  a  foreign  power  in  a  state  of  open  hostility  with  us.  Ifc  does  not 
embrace  rebels  in  insurrection  against  their  own  government     Ibid.    See  i^  1225. 

§  1171.  To  constitute  a  levying  of  war  against  the  United  States,  which  is  declared  to  be 
treason  by  the  constitution,  there  must  be  an  assemblage  of  persons  in  force  to  overthrow 
the  government,  or  to  coerce  its  conduct  TJie  oflFense  is  complete,  whether  the  force  be 
directed  to  the  entire  overthrow  of  the  government  throughout  the  country,  or  only  in  cer- 
tain portions  of  the  country,  or  to  defeat  the  execution  and  compel  the  repeal  of  one  of  its 
public  laws.    Ibid,    See  §  1213. 

§  1172.  The  rebellion  was  a  war  levied  against  the  United  States  within  the  meaning  of  the 
constitutional  definition  of  treason,  and  all  wlio  aided  in  its  prosecution,  whether  by  open 
hostilities  in  the  field,  or  by  ]>erforming  any  part  in  furtherance  of  the  common  object,  how- 
ever minute  or  however  remote  from  the  scene  of  action,  were  equally  guilty  of  treason.  Ibid. 
See  §  1-235. 

§  117^  In  treason  there  are  no  accessories;  all  who  engage  in  a  rebellion,  at  any  stage  of  its 
existence,  or  who  designedly  give  to  it  any  species  of  aid  and  comfort,  in  whatever  part  of 
the  country  they  may  be,  are  principals.     Ibid.    See  §  1205. 

§  1174.  By  the  act  of  July  17,  1862,  prescribing  the  punishment  for  treason,  it  was  the  in- 
tention of  congress,  (1)  to  preserve  the  act  of  1790,  which  prescribes  the  penalty  of  death,  in 
force  for  the  prosecution  and  punishment  of  offenses  committed  previous  to  July  17,  1862, 
unless  the  parties  accused  are  convicted  under  the  act  of  the  latter  date  for  subsequent 
offenses;  (2)  to  punish  treason  thereafter  committed  with  death,  or  fine  and  imprisonment,  in 
the  discretion  of  the  court,  unless  the  treason  consist  in  engaging  in  or  assisting  a  rebellion  or 
insurrection  against  the  authority  of  the  United  States,  or  the  laws  thereof,  in  which  event 
the  death  penalty  is  to  be  abandoned  and  a  leas  penalty  inflicted.    Ibid. 

§  1175.  To  procure,  fit  out  and  arm  a  vessel  to  cruise,  in  the  service  of  an  existing  rebellion, 
upon  the  high  seas,  and  commit  hostilities  against  the  citizens,  property  and  vessels  of  the 
United  States,  is  treason.    Ibid. 

§  1176.  If  a  vessel  is  fully  equipped  and  armed  for  the  service  of  the  rebellion,  it  is  not 
essential,  to  constitute  the  giving  of  aid  and  comfort,  that  the  enterprise  should  be  successful 
and  render  actual  assistance.  Where  overt  acts  have  been  committed,  which,  in  their  natural 
consequence,  if  successful,  would  encourage  and  advance  the  interests  of  the  rebellion,  in 
judgment  of  law,  aid  and  comfort  is  given.     Ibid. 

^1177.  If  full  belligerent  rights  had  been  conceded  to  the  Confederate  States,  such  rights 
could  not  be  invoked  for  the  protection  of  persons  entering  within  the  limits  of  states  which 
had  never  seceded,  and  secretly  getting  up  hostile  expeditions  against  our  government  and  its 
authority  and  laws.    Ibid. 

§  1178.  A  letter  of  marque  from  the  president  of  the  so-called  Confederate  States  does  not 
exempt  from  prosecution  in  the  tribunals  of  the  country  persons  setting  on  foot  hostile  ex- 
peditions against  the  United  States.  The  courts  cannot  treat  any  new  government  as  having 
authority  to  issue  commissions  or  letters  of  marque  which  will  afford  protection  to  its  citizens, 
until  the  legislative  and  executive  departments  have  recognized  its  existence.     Ibid. 

§  1179.  Treason,  in  **  levying  war"  against  the  United  States,  is  not  necessarily  to  be  judged 
of  alone  by  the  number  or  array  of  troops.  But  there  must  be  a  conspiracy  to  resist  by  force, 
and  an  actual  resistance  by  force  of  arms  or  intimidation  by  numbers.  The  conspiracy  and 
the  insurrection  connected  with  it  must  be  to  effect  something  of  a  public  nature,  to  over- 
throw the  government  or  to  nullify  some  law  of  the  United  States,  and  totally  to  hinder  its 
execution  or  compel  its  repeal.     United  States  v.  Hanway,  §g  1195-1201.     See  §  1213. 

§  1180.  The  term  **  levying  war"  is  used  in  the  clause  in  the  constitution  defining  treason  in 
the  sense  which  has  been  affixed  to  it  by  the  laws  from  which  we  borrowed  it   Ibid.   See  §  1213. 

§  1181.  In  treason  all  are  principals,  and  a  person  may  be  guilty  of  aiding  and  abetting, 
though  not  present     Ibid.    See  g  1205. 

g  11S2.  If  one  countenances,  encourages,  aids  or  abets  others  in  the  commission  of  a  trea- 
sonable offense,  he  is  equally  guilty  with  them.  But  if  he  comes  to  the  place  without  any 
knowledge  of  what  is  about  to  take  place,  and  docs  not  interfere  or  lend  his  aid,  or  counte- 
nance, or  assistance,  he  is  not  guilty  of  the  offense.     Ibid. 

[Notes.— See  §g  1202-1237.] 

UNITED  STATES  v.  GREATHOUSE. 
(Circuit  Court  for  California:  2  Abbott,  364-381 ;  4  Sawyer,  457-487.     1863.) 

Statement  of  Fac3T8. —  Schooner  seized  when  about  to  sail  from  the  port  of 
San  Francisco  on  a  cruise  in  the  service  of  the  Confederate  States.     The  parties 
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connected  with  the  proposed  expedition  were  indicted  under  the  act  of  July  17, 
1862. 

§  1183.  In  criminal  trials  it  is  the  duty  of  tlie  jury  to  take  the  law  from  the 
courL 

Charge  by  Field,  J. 

Ge7itlemen  of  the  jury:  Before  proceeding  to  give  any  instructions  in  this 
case,  it  may  be  proper  to  briefly  call  attention  to  your  appropriate  and  only 
province  in  the  determination  of  the  issues  presented.  There  prevails  a  very 
general,  but  an  erroneous,  opinion,  that  in  all  criminal  cases  the  jury  are  the 
judges  as  well  of  the  law  as  of  the  fact  —  that  is,  that  they  have  a  right  to  dis- 
regard the  law  as  laid  down  by  the  court,  and  to  follow  their  own  notions  on 
the  subject.  Such  is  not  the  right  of  the  jury.  They  have  the  power,  it  is 
true,  to  disregard  the  instructions  of  the  court,  and  in  case  of  acquittal  their 
decision  will  be  final  —  for  new  trials  are  not  granted  in  criminal  cases  where 
a  verdict  has  passed  in  favor  of  the  defendant;  but  they  have  no  right,  legal 
or  moral,  to  adopt  their  own  views  of  the  law.  It  is  their  duty  to  take  the 
law  from  the  court  and  apply  it  to  the  facts  of  the  case.  It  is  the  province  of 
the  court,  and  of  the  court  alone,  to  determine  all  questions  of  law  arising  in 
the  progress  of  a  trial;  and  it  is  the  province  of  the  jury  to  pass  upon  the  evi- 
dence and  determine  all  contested  qmjstions  of  fact.  The  responsibility  of 
deciding  correctly  as  to  the  law  rests  solely  with  the  court,  and  the  responsi- 
bilitj^  of  finding  correctly  the  facts  rests  solely  with  the  jury.  The  separation 
of  the  functions  of  the  court  from  those  of  the  jury  in  this  respect  is  essential 
to  the  efficacy  and  safety  of  jury  trials.  Any  other  doctrine  would  lead  only 
to  confusion  and  uncertainty  in  the  administration  of  justice.  "  I  hold  it," 
says  Mr.  Justice  Story,  "  the  most  sacred  constitutional  right  of  every  party 
accused  of  crime,  that  the  jury  should  respond  as  to  the  facts,  and  the  court  as 
to  the  law.  .  .  .  This  is  the  right  of  every  citizen,  and  it  is  his  only  pro- 
tection." Tou  will,  therefore,  in  this  case,  gentlemen,  take  the  law  from  the 
court  and  follow  it.    If  the  court  err,  the  responsibility  will  hot  be  shared  by  you. 

§  1184r.  Treason^hy  the  constituiiony  consists  only  in  levying  war  against  the 
United  States^  or  in  adhering  to  their  enemies;  congress  can  neither  extend^  re- 
strict^ nor  define  the  c?'ime. 

The  defendants  are  indicted  for  engaging  in  and  giving  aid  and  comfort  to 
the  existing  rebellion  against  the  government  of  the  United  States.  The  in- 
dictment is  framed  under  section  2  of  the  act  of  congress  of  July  17,  1862, 
entitled  "An  act  to  suppress  insurrection,  to  punish  treason  and  rebellion,  to 
seize  and  confiscate  the  property  of  rebels,  and  for  other  purposes;"  and  it 
charges  the  cominission  of  acts  which,  in  the  judgment  of  the  court,  amount 
to  treason  within  the  meaning  of  the  constitution.  Treason  is  the  only  crime 
defined  by  the  constitution.  That  instrument  declares  that  "  treason  against 
the  United  States  shall  consist  only  in  levying  war  against  them,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort."  The  clause  was  borrowed 
from  an  ancient  English  statute,  enacted  in  the  year  1352,  in  the  reign  of  Ed- 
ward the  Third,  commonly  known  as  the  statute  of  treasons.  Previous  to  the 
passage  of  that  statute,  there  was  great  uncertainty  as  to  what  constituted 
treason.  Numerous  offenses  were  raised  to  its  giade  by  arbitrary  construc- 
tions of  the  law.  The  statute  was  passed  to  remove  this  uncertainty,  and  to 
restrain  the  power  of  the  crown  to  oppress  the  subject  by  constructions  of  this 
character.  It  comprehends  all  treason  under  seven  distinct  branches.  The 
framers  of  our  constitution  selected  one  of  these  branches,  and  declared  that 
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treason  against  the  United  States  should  be  restricted  to  the  acts  which  it  des- 
ignates. "Treason  against  the  United  States,"  is  the  language  adopted,  "shall 
consist  ordy  in  levying  war  against  them,  or  adhering  to  their  enemies,  giving 
them  aid  and  comfort."  No  other  acts  can  be  declared  to  constitute  the  of- 
fense. Congress  can  neither  extend,  nor  restrict,  nor  define  the  crime.  Its 
power  over  the  subject  is  limited  to  prescribing  the  punishment. 

§  1185.  ^^  Levying  war  ^^  is  used  in  the  constitution  in  the  sense  in  which  it  was 
"used  in  the  English  statute. 

At  the  time  the  constitution  was  framed,  the  language  incorporated  into  it 
from  the  English  statute  had  received  judicial  construction,  and  acquired  a  def- 
inite meaning;  and  that  meaning  has  been  generally  adopted  by  the  courts  of 
the  United  States.  Thus,  Chief  Justice  Marshall,  in  commenting  upon  the 
term  "levying  war,"  says:  ".It  is  a  technical  term.  It  is  used  in  a  very  old 
statute  of  that  country  whose  language  is  our  language,  and  whose  laws  form 
the  substratum  of  our  laws.  It  is  scarcely  conceivable  that  the  term  was  not 
employed  by  the  framers  of  our  constitution  in  the  sense  which  had  been  af- 
fixed to  it  by  those  from  whom  we  borrowed  it.  So  far  as  the  meaning  of  any 
terras,  particularly  terms  of  art,  is  completely  ascertained,  those  by  whom  they 
are  employed  must  be  considered  as  employ ing  them  in  that  ascertained  mean- 
ing, unless  the  contrary  be  proved  by  the  context.  It  is,  therefore,  reasonable 
to  suppose,  unless  it  be  incompatible  with  other  expressions  of  the  constitution, 
that  the  term  'levying  war'  is  used  in  that  instrument  in  the  same  sense  in 
which  it  was  understood  in  England  and  in  this  country  to  have  been  used  in 
the  statute  of  the  25th  of  Edward  III.,  from  which  it  is  borrowed." 

§  1186.  ^^  EneinieSy^  as  used  in  the  constitution^  means  foreign  subjects  in 
open  hostility  against  us;  it  does  not  embrace  rebels  in  insurrection  against  the 
governmenL 

The  constitutional  provision,  as  you  perceive,  is  divided  into  two  clauses  — 
"levying  war  against  the  United  States,"  and  "adhering  to  their  enemies,  giving 
them  aid  and  comfort."  The  term  "  enemies,"  as  used  in  the  second  clause, 
according  to  its  settled  meaning  at  the  time  the  constitution  was  adopted,  ap- 
plies only  to  the  subjects  of  a  foreign  power  in  a  state  of  open  hostility  with 
US.  It  does  not  embrace  rebels  in  insurrection  against  their  own  government. 
An  enemy  is  always  the  subject  of  a'foreign  power  who  owes  no  allegiance  to 
oar  government  or  country.  We  may,  therefore,  omit  all  consideration  of  this 
second  clause  in  the  constitutional  definition  of  treason.  To  convict  the  de- 
fendants, they  must  be  brought  within  the  first  clause  of  the  definition.  They 
must  be  shown  to  have  committed  acts  which  amount  to  a  levying  of  war 
against  the  United  States. 

§  1187.    What  will  constitute  a  "  levying  of  war^ 

To  constitute  a  levying  of  war,  there  must  be  an  assemblage  of  persons  in 
force,  to  overthrow  the  government,  or  to  coerce  its  conduct.  The  words  em- 
brace not  only  those  acts  by  which  war  is  brought  into  existence,  but  also  those 
acts  by  which  war  is  prosecuted.  They  levy  war  who  create  or  carry  on  war. 
The  offense  is  complete,  whether  the  force  he  directed  to  the  entire  overthrow 
of  the  government  throughout  the  country,  or  only  in  certain  portions  of  the 
country,  or  to  defeat  the  execution  and  compel  the  repeal  of  one  of  its  public 
laws. 

§  1 188.  After  war  has  been  actually  levied^  all  who  aid  or  assist  are  guilty  of 
treason;  there  are  no  accessories  in  treason. 

It  is  not,  however,  necessary  that  I  should  go  into  any  close  definition  of  the 
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words  "levying  war,"  for  it  is  not  sought  to  apply  them  to  any  doubtful  case. 
War  has  been  levied  against  the  United  States.  War  of  gigantic  proportions 
is  now  waged  against  them,  and  the  government  is  struggling  with  it  for  its 
life.  War  being  levied,  all  who  aid  in  its  prosecution,  whether  by  open  hostili- 
ties in  the  field,  or  by  performing  any  part  in  the  furtherance  of  the  common 
object,  "  however  minute  or  however  remote  from  the  scene  of  action,"  are 
equally  guilty  of  treason  within  the  constitutional  provision.  In  treason  there 
are  no  accessories;  all  who  engage  in  the  rebellion,  at  any  stage  of  its  exist- 
ence, or  who  designedly  give  to  it  any  species  of  aid  and  comfort,  in  whatever 
part  of  the  country  they  may  be,  stand  on  the  same  footing — they  are  all 
principals  in  the  commission  of  the  crime;  they  are  all  levying  war  against  the 
United  States.  In  Ex  parte  Bollman,  4  Cranch,  127,  Mr.  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the  supreme  court,  said:  "It  is  not  the  in- 
tention of  the  court  to  say  that  no  individual  can  be  guilty  of  this  crime  who 
has  not  appeared  in  arms  against  his  country.  On  the  contrary,  if  war  be 
actually  levied,  that  is,  if  a  body  of  men  be  actually  assembled  for  the  purpose 
of  eflfecting  by  force  a  treasonable  purpose,  all  those  who  perform  any  part, 
however  minute,  or  however  remote  from  the  scene  of  action,  and  who  are  actu- 
ally leagued  in  the  general  conspiracy,  are  to  be  considered  as  traitors."  And 
in  commenting  upon  this  language  on  the  trial  of  Burr,  the  same  distinguished 
judge  said:  "According  to  the  opinion,  it  is  not  enough  to  be  leagued  in  the 
conspiracy,  and  that  war  be  levied,  but  it  is  also  necessary  to  perform  a  part; 
that  part  is  the  act  of  levying  war.  That  part,  it  is  true,  may  be  minute;  it 
may  not  be  the  actual  appearance  in  arras,  and  it  may  be  remote  from  the  scene 
of  action,  that  is,  from  the  place  where  the  army  is  assembled;  but  it  must  be 
a  part,  and  that  part  must  be  performed  by  a  person  who  is  leagued  in  the  con- 
spiracy. This  part,  however  minute  or  remote,  constitutes  the  overt  act  of 
which  alone  the  person  who  performs  it  can  be  convicted."  2  Burr's  Trial, 
438-9. 

§  1189.  An  indictment  for  treason  under  the  act  of  1862  is  sufficient  if  it 
follows  the  language  of  the  statute;  it  need  not  tise  the  term  "  levying  war?'* 

The  indictment  in  the  present  case,  as  I  have  already  stated,  is  founded  upon 
section  2  of  the  act  of  July  17, 1862.  The  constitution,  although  defining  trea- 
son, leaves  to  congress  the  authority'  to  prescribe  its  punishment.  In  1790 
congress  passed  an  act  affixing  to  the  offense  the  penalty  of  death.  By  section 
1  of  the  act  of  July,  1862,  congress  gave  a  discretionary  power  to  the  courts  to 
inflict  the  penalty  of  death,  or  fine  and  imprisonment,  providing  that  in  either 
case  the  slaves  of  the  party  convicted,  if  any  he  have,  shall  be  liberated.  Sec5- 
tion  2  of  the  act  declares,  "  that  if  any  person  shall  hereafter  incite,  set  on  foot, 
assist  or  engage  in  any  rebellion  or  insurrection  against  the  authority  of  the 
United  States,  or  the  laws  thereof,  or  shall  give  aid  or  comfort  thereto,  or  shall 
engage  in,  or  give  aid  and  comfort  to,  any  such  existing  rebellion  or  insurrection, 
and  be  convicted  thereof,  such  person  shall  be  punished  by  imprisonment  for  a 
period  not  exceeding  ten  years,  or  by  a  fine  not  exceeding  $10,000,  and  by  the 
liberation  of  all  his  slaves,  if  any  he  have,  or  by  both  said  punishments,  at  the 
discretion  of  the  court."  Section  4  provides  that  the  act  shall  not  be  construed 
in  any  way  to  affect  or  alter  the  prosecution,  conviction  or  punishment  of  any 
person  guilty  of  treason  before  its  passage,  unless  convicted  under  the  act. 

There  would  seem  upon  a  first  examination  to  be  an  inconsistency  between 
sections  1  and  2  of  this  act  —  section  1  declaring  a  particular  punishment  for 
treason,  and  section  2  declaring,  for  acts  which  may  constitute  treason,  a  differ- 
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ent  ponishraent.  It  appears  from  the  debate  in  the  senate  of  the  United  States, 
when  section  2  was  under  consideration,  that  it  was  the  opinion  of  several 
senators  that  the  commission  of  the  acts  which  it  designates  might,  under  some 
circumstances,  constitute  an  oflFense  less  than  treason.  The  constitution,  as 
you  have  seen,  declares  that  "treason  against  the  United  States  shall  consist 
only  in  levying  war,  or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
furt."  Rebels  not  being  enemies  within  its  meaning,  an  indictment  alleging 
i!ie  giving  of  aid  and  comfort  to  them  had  been,  as  was  stated,  held  defective. 
But  if  such  ruling  had  been  made,  it  was  made,  we  may  presume,  not  because 
the  giving  of  aid  and  comfort  to  rebels  was  not  treason,  but  because  the  par- 
ties giving  such  aid  and  comfort  were  equally  involved  in  guilt  with  those  in 
open  hostilities,  and  should  have  been  indicted  for  levying  war;  for  every 
species  of  aid  and  comfort,  which,  if  given  to  a  foreign  enemy,  would  constitute 
treason  within  the  second  clause  of  the  constitutional  provision  —  adhering  to 
the  enemies  of  the  United  States  —  would,  if  given  to  the  rebels  in  insurrec- 
tion against  the  government,  constitute  a  levying  of  war  under  the  first  clause. 
Section  2  of  the  act,  however,  relieves  the  subject  from  any  difficulty,  so  far  as 
the  form  of  the  indictment  is  concerned.  It  is  not  necessary  now  to  use 
specifically  the  term  *' levying  war;"  it  will  be  sufficient  if  the  indictment  fol- 
lows the  language  of  the  act,  as  the  indictment  does  in  the  present  case.  But 
we  are  unable  to  conceive  of  any  act  designated  in  section  2  which  would  not 
constitute  treason,  except,  perhaps,  as  su^jgested  by  my  associate,  that  of  incit- 
ing to  a  rebellion.  If  we  lay  aside  the  discussion  in  the  senate,  and  read  the 
several  sections  of  the  act  together,  the  apparent  inconsistency  disappears. 
Looking  at  the  act  alone,  we  conclude  that  congress  intended  :  1st,  to  preserve 
the  act  of  1790,  which  prescribes  the  penalty  of  death,  in  force  for  the  prose- 
cution and  punishment  of  offenses  committed  previous  to  July  17,  1862,  unless 
the  parties  accused  are  convicted  under  the  act  of  the  latter  date  for  subsequent 
offenses;  2d,  to  punish  treason  thereafter  committed  with  dealli,  orfine  and 
imprisonment,  in  the  discretion  of  the  court,  unless  the  treason  consist  in  en- 
gaging in  or  assisting  a  rebellion  or  insurrection  against  the  authorities  of  the 
United  States  or  the  laws  thereof,  in  which  event  the  death  penalty  is  to  be 
abandoned,  and  a  less  penalty  inflicted.  By  this  construction  the  apparent  in- 
consistency in  the  provisions  of  the  different  sections  is  avoided,  and  effect 
given  to  each  clause  of  the  act.  The  defendants  are  therefore  in  fact  on  trial 
for  treason,  and  they  have  had  all  the  protection  and  privileges  allowed  to 
parties  accused  of  treason,  without  being  liable,  in  case  of  conviction,  to  the 
penalty  which  all  other  civilized  nations  have  awarded  to  this,  the  highest  of 
crimes  known  to  the  law. 

The  indictment  charges  that  on  March  10,  1803,  and  long  before  and  since, 
an  open  and  public  rebellion  by  certain  citizens  of  the  United  States,  under  a 
pretended  government,  called  the  Confederate  States  of  America,  has  existed 
against  the  United  States  and  their  authority  and  laws;  that  the  defendants, 
in  disregard  of  their  allegiance  to  the  United  States,  did  on  that  day  and 
divers  other  times  before  and  since,  at  the  city  of  San  Francisco,  **  maliciously 
and  traitorously "  engage  in,  and  give  aid  and  comfort  to,  the  said  rebellion; 
that  in  the  prosecution  and  execution  of  their  "treasonable  and  traitorous" 
purposes,  they  procured,  prepared  and  fitted  out  and  armed  a  schooner,  called 
the  J.  M.  Chapman,  then  lying  within  the  port  of  San  Francisco,  with  intent 
that  the  same  should  ba  employed  in  the  service  of  the  rebellion  to  cruise  on 
the  high  seas,  and  commit  hostilities  upon  the  citizens,  property  and  vessels  of 
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the  United  States;  and  that  they  entered  upon  the  said  schooner  and  sailed 
from  the  port  of  San  Francisco  upon  such  cruise,  in  the  service  of  said  rebellion. 
In  other  words,  the  indictment  alleges:  1st.  The  existence  of  a  rebellion  against 
the  United  States,  their  authority  and  laws;  2d,  that  the  defendants  traitor- 
ously engaged  in,  and  gave  aid  and  comfort  to,  the  same;  3d,  that  in  exvctition 
of  their  treasonable  and  traitorous  purposes  they  procured,  fitted  out  and 
armed  a  vessel  to  cruise  in  the  service  of  the  rebellion  upon  the  high  seas,  and 
commit  hostilities  against  the  citizens,  property  and  vessels  of  the  United 
States;  and  4th,  that  they  sailed  in  their  vessel  from  the  port  of  San  Francisco, 
upon  such  cruise,  in  the  service  of  the  rebellion. 

§  1 1$)0.  Public  notoriety^  proclamations  by  the  president^  and  acta  of  congress^ 
are  SKJjUcient  proof  of  a  state  of  war. 

The  existence  of  the  rebellion  is  a  matter  of  public  notoriety,  and,  like  mat- 
ters of  general  and  public  concern  to  the  whole  country,  may  be  taken  notice 
of  by  judges  and  juries  without  that  particular  proof  which  is  required  of  the 
other  matters  charged.  The  public  notoriety,  the  proclamations  of  the  presi- 
dint,  and  the  acts  of  congress  are  sufficient  proof  of  the  allegation  of  ihe  in- 
dictment in  this  respect.  The  same  notoriety  and  public  documents  are  also 
sufficient  proof  that  the  rebellion  is  organized  and  carried  on  under  a  pretended 
government,  called  the  Confederate  States  of  America. 

§  1 191.  There  is  no  ride  of  evidence  which  excludes  the  testimony  of  an  ac- 
compliccy  or  prevents  the  jury  from  giving  credence  to  it,  when  it  has  been  cor- 
roborated in  material  particulars. 

As  to  the  treasonable  purposes  of  the  defendants,  there  is  no  conflict  in  tho 
evidence.  It  is  true,  the  principal  witnesses  of  the  government  are,  according 
to  their  own  statement,  co-conspirators  with  the  defendants  and  equally  in- 
volved in  guilt  with  them,  if  guilt  there  be  in  any  of  them.  But  their  testi- 
mony, as  you  have  seen,  has  been  corroborated  in  many  of  its  essential  details. 
You  are,  however,  the  exclusive  judges  of  its  credibility.  The  court  will  only 
say  to  you  that  there  is  no  rule  of  law  which  excludes  the  testimony  of  an  ac- 
complice or  prevents  you  from  giving  credence  to  it,  when  it  has  been  corrobo- 
rated in  material  particulars.  Indeed,  gentlemen,  the  court  has  not  been  able 
to  perceive  from  the  argument  of  counsel  that  the  truth  of  the  material  por- 
tions of  their  testimony  has  been  seriously  controverted. 

§  1103.  The  ^iting  out  of  a  vessel  under  a  letter  of  marque  from  the  presi- 
dent of  the  Confederate  States,  with  intent  to  cruise  against  the  government  of  ihe 
United  States,  was  aiding  the  rebellion. 

It  is  not  necessary  that  I  should  state  in  detail  the  evidence  produced.  I  do 
not  propose  to  do  so.  It  is  sufficient  to  refer  to  its  general  purport.  It  is  not 
denied,  and  it  will  not  be  denied,  that  the  evidence  tends  to  establish  that  Har- 
pending  obtained  from  the  president  of  the  so-called  Confederate  States  a  letter 
of  marque  —  a  commission  to  cruise  in  their  service  on  the  high  seas,  in  a  pri- 
vate armed  vessel,  and  commit  hostilities  against  the  citizens,  vessels  and  prop- 
erty of  the  United  States;  that  his  co-defendants  and  others  entered  into  a 
conspiracy  with  him  to  purchase  and  fit  out  and  arm  a  vessel,  and  cruise  under 
the  said  letter  of  marque,  in  the  service  of  the  rebellion;  that  in  pursuance  of 
the  conspiracy  they  purchased  the  schooner  J.  M.  Chapman;  that  they  pur- 
chased cannon,  shells  and  ammunition  and  the  means  usually  required  in  enter- 
prises of  that  kind,  and  placed  them  on  board  the  ve^se! ;  that  they  employed 
men  for  the  management  of  the  vessel;  and  that,  when  everything  was  in  readi- 
ness, they  started  with   the  vessel  from  the  wharf,  with  the  intention  to  sail 
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from  the  port  of  San  Francisco  on  tlie  arrival  on  board  of  tlie  captain,  who 
was  momentarily  expected.  Genileinen,  I  do  not  propose  to  say  anything 
to  you  upon  the  much  disputed  questions  whether  or  not  the  vessel  ever  did, 
in  fact,  sail  from  the  port  of  San  Francisco,  or  whether,  if  she  did  sail,  shj 
started  on  the  hostile  expedition.  In  the  judgment  of  the  court  they  are  im* 
material,  if  you  find  the  facts  to  be  what  I  have  said  the  evidence  tends  to 
establish. 

When  Harpending  received  the  letter  of  marqne  with  the  intention  of  using 
it,  if  such  be  the  case  (and  it  is  stated  by  one  of  the  witnesses  that  he  repre- 
sented that  he  went  on  horseback  over  the  plains  expressly  to  obtain  it),  he 
became  leagued  with  the  insurgents  —  the  conspiracy  between  him  and  the 
chiefs  of  the  rebellion  was  complete;  it  was  a  conspiracy  to  commit  hostilities 
on  the  high  seas,  against  the  United  States,  their  authority  and  laws.  If  the 
other  defendants  united  with  him  to  carry  out  the  hostile  expedition,  they,  too, 
became  leagued  with  bim  and  the  insurgent  chiefs  in  Virginia,  in  the  general 
conspiracy.  The  subsequent  purchasing  of  the  vessel  and  tiio  guns  and  the 
ammunition,  and  the  employment  of  the  men  to  manage  the  vcvsc^l,  if  these 
acts  were  done  in  furtherance  of  the  common  design,  were  overt  acts  of  tre  i- 
son.  Together,  these  acts  complete  the  essential  charge  of  the  indictment.  In 
doing  them,  the  defendants  were  performing  a  part  in  aid  of  the  great  rebell- 
ion.   They  were  giving  it  aid  and  comfort. 

§  1 193.  The  enterprise  to  give  anl  and  comfort  need  not  he  succesfifid. 

It  is  not  essential,  to  constitute  the  giving  of  aid  and  comfort,  that  the  en- 
terprise commenced  should  be  successful,  and  actually  render  assistance.  If, 
for  example,  a  vessel  fully  equippiMl  and  armed  in  the  service  of  the  rebellion 
should  fail  in  its  attack  upon  one  of  our  ve^els,  and  be  itself  captured,  no  as- 
sistance would,  in  truth,  be  rendered  to  the  rebellion;  but  yet,  in  judgment  of 
law  —  in  legal  intent  —  the  aid  and  comfort  would  be  given.  So  if  a  letter 
containing  important  intelligence  for  tiie  insurgents  bi  forwarded,  the  aid  and 
comfort  are  given,  though  the  letter  be  intercepted  on  its  way.  Thus,  Foster,  in 
his  Treatise  on  Crown  Law,  says:  "  And  the  bare  sending  money  or  provisions, 
or  sending  intelligence  to  rebels  or  enemies,  which  in  most  cases  is  the  most 
effectaal  aid  that  can  be  given  them,  will  make  a  man  a  traitor,  though  the 
money  or  intelligence  should  happen  to  be  intercepted ;  for  the  party  in  send- 
ing it  did  all  he  could;  the  treason  was  complete  on  his  part,  though  it  had 
not  the  efifect  he  intended." 

Wherever  overt  acts  have  been  committed,  which  in  their  natural  conse- 
quence, if  successful,  would  encourage  and  advance  the  interest's  of  the  rebell- 
ion, in  judgment  of  law,  aid  and  comfort  are  given.  Whether  aid  and  comfort 
are  given  —  the  overt  acts  of  treason  being  established  —  is  not  left  to  the  bal- 
ancing of  probabilities;  it  is  a  conclusion  of  law.  If  the  defendants  obtained 
a  letter  of  marque  from  the  president  of  the  so-called  Confederate  States,  the 
fact  does  not  exempt  them  from  prosecution  in  the  tribunals  of  the  country 
for  the  acts  charged  in  the  indictment.  The  existence  of  civil  war,  and  the 
application  of  the  rules  of  war  to  particular  cases,  under  special  circumstances, 
do  not  imply  the  renunciation  or  waiver  by  the  federal  government  of  any  of 
its  rights  as  sovereign  towards  the  citizens  of  the  seceded  states. 

§  1194.  Because  the  government  chooses  to  treat  rebel  citizens  as  prisoners  of 
wary  it  does  not  follow  that  the  courts  have  such  disjyeiising  power. 

As  matter  of  policy  and  humanity,  the  government  of  the  United  States 
has  treated  the  citizens  of  the  so-called  Confederate  States  taken  in  open  hos- 
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tilities  as  prisoners  of  war,  and  has  thus  oxcmptecl  them  from  trial  for  violation 
of  its  municipal  law?.  Bit  the  courts  have  no  such  dispensing  power;  they 
can  only  enforce  the  laws  as  they  find  them  upon  the  statute-book.  They  can- 
not treat  any  new  government  as  having  authority  to  issue  commissions  or  let- 
ters of  marque  which  will  afford  protection  to  its  citizens,  until  the  legislative 
and  executive  departments  have  recognized  its  existence.  The  judiciary  fol- 
lows the  political  department  of  the  government  in  these  particulars.  By  that 
department,  the  rules  of  war  iiave  been  applied  on!}'  in  special  cases;  and  not- 
withstanding the  application,  congress  has  legislated,  in  numerous  instances,  for 
the  punishment  of  all  parties  engaged  in,  or  rendering  assistance  in  any  way  to, 
the  existing  rebellion.  The  law  under  which  the  defendants  are  indicted  was 
passed  after  captives  in  war  had  been  treated  and  exchanged  as  prisoners  of 
war,  in  numerous  instances.  But  even  if  full  belligerent  rights  had  been  con- 
ceded to  the  Confederate  States,  such  rights  could  not  be  invoked  for  the  pro- 
tection of  persons  entering  within  the  limits  of  states  which  have  never  seceded, 
and  secretly  getting  up  hostile  expeditions  against  our  government  and  its 
authority  and  laws.  The  local  and  temporary  allegiance,  which  every  one  — 
citizen  or  alien  —  owes  to  the  government  under  which  he  at  the  time  lives,  is 
sufficient  to  subject  him  to  the  penalties  of  treason. 

These,  gentlemen,  constitute  all  the  instructions  I  have  to  give.  My  asso- 
ciate, Judge  Hoffman,  will  submit  some  further  observations  to  you.  The  case 
is  one  of  much  interest — not  because  it  is  the  only  case  for  treason  tried  in 
the  state,  but  because  of  the  great  importance  of  the  principles  involved.  As 
you  will  weigh  carefully  the  evidence,  and  be  guided  by  the  instructions  of  the 
court,  you  will  have  no  difficulty  in  reaching  an  intelligent  and  just  verdict. 
(Verdict,  guilty,) 

UNITED  STATES  v.  HANWAY. 

(Circuit  Court  for  Pennsylvania:  2  WaUace,  Jr.,  139-203.     1851.) 

Charge  by  Grikr,  J. 

Statement  of  Facts. —  Whether  the  allegations  of  this  bill  of  indictment 
are  supported  b\'  evidence  is  the  matter  which  you  are  sworn  to  try.  In 
assisting  you  to  arrive  at  a  correct  conclusion  on  these  points,  it  is  not  the  in- 
tention of  the  court  to  intimate  an  opinion  on  any  disputed  fact.  But  there 
are  certain  facts  in  the  case  which  have  not  been  disputed  by  the  learned 
counsel,  and  which,  in  speaking  of  this  case,  we  may  assume  to  have  been  satis- 
factorily proved,  as  they  have  not  been  denied.     They  are  these: 

That  Mr.  Edward  Gorsuch,  a  citizen  of  Maryland,  was  the  owner  of  certain 
slaves,  or  persons  held  to  labor  by  the  laws  of  that  state.  That  these  slaves 
had  escaped  and  fled  into  Pennsylvania,  and  were  known  to  be  lurking  in  the 
neighborhood  of  the  village  of  Christiana,  Lancaster  county.  That  Mr.  Gor- 
such came  to  Philadelphia  in  September  last,  and  obtained  warrants  for  the 
arrest  of  these  fugitives  from  a  commissioner  of  this  court,  having  authority 
by  law  to  issue  such  warrants.  That  these  warrants  were  put  into  the  hands  of 
Kline,  an  officer  duly  authorized  to  execute  them.  That  on  the  morning  of 
the  11th  of  September,  about  daylight,  Kline,  accompanied  by  Gorsuch,  his 
son,  nephew  and  cousin,  and  two  other  persons,  citizens  of  Maryland,  proceeded 
to  the  house  of  one  Parker.  That  a  person  who  was  recognized  as  one  of  the 
fugitives  for  whom  the  warrants  had  been  issued  was  seen  to  come  out  of  the 
house.  That  the  fugitive,  on  seeing  the  officer  and  his  company,  immediately 
fled  into  the  house  and  up  stairs,  leaving  the  door  opjn  b3hind  him.     That  Mr. 
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Gorsuch  pursacd  him,  followed  by  the  oflacer.  That  a  number  of  negroes  were 
collected  up  stairs,  armed  in  various  ways,  and  determined  to  resist  the  capture 
of  the  fugitives.  That  a  gun  was  fired  by  one  of  them  at  Mr.  Gorsuch,  and 
others  of  his  assistants  were  struck  with  missiles  thrown  from  the  upper 
windows.  That  a  pistol  was  then  fired  by  the  officer,  not  aimed  at  the 
negroes,  but  rather  to  frighten  them,  and  let  them  know  their  assailants  were 
armed.  That  a  parley  was  then  held  between  the  parties,  and  the  negroes  in- 
formed that  the  otficer  had  legal  process  in  his  hands  for  their  arrest.  That 
the  negroes  demanded  time  for  the  purpose,  as  was  supposed,  of  offering  terms 
of  surrender,  but  in  reality,  perhaps,  to  gain  time  for  the  arrival  of  assistance 
from  the  neighborhood.  That  after  some  lapse  of  time,  the  defendant  arrived 
on  the  ground,  and  at  the  same  time,  or  soon  after,  large  numbers  of  negroes 
began  to  collect  around  with  various  weapons  of  offense,  such  as  guns,  clubs, 
scythes  and  corn-cutters.  That  on  the  arrival  of  these  reinforcements,  the  per- 
sons in  the  house  set  up  a  yell  of  defiance.  That  the  officer  made  known  his 
character,  and  exhibited  his  writs  to  the  defendant  and  another  white  man  who 
had  arrived  on  the  ground,  and  demanded  their  assistance  in  executing  the 
warrants,  which  was  refused.  That  the  oflBcer,  deeming  the  attempt  to  exe- 
cute his  w  its  in  the  face  of  a  numerous  armed  and  angry  mob  of  negroes  hope- 
less, mado  no  further  attempt  to  do  so,  being  content  to  escape  with  his 
life.  That  the  mob  of  armed  negroes,  now  amounting  to  near  or  over  one  hun- 
dred persons,  immediately  made  an  attack  upon  the  party  who  attended  the 
officer.  Mr.  Gorsuch  was  then  shot  down,  beaten  with  clubs,  and  murdered  on 
the  spot.  His  son,  who  came  to  his  assistance,  was  shot  and  wounded,  and  with 
difficulty  escaped  with  his  life.  That  the  nephew  was  surrounded  and  beaten, 
but  escaped  with  his  life;  and  that  on  the  preceding  evening  notice  had  been 
given  in  the  neighborhood,  by  a  negro  who  had  followed  the  officer  from  Phil- 
adelphia, that  an  arrest  of  the  fugitives  was  int»inJed,  and  that  the  concourse 
and  riot  of  the  morning  was  evidently  by  preconcert,  and  in  consequence  of 
such  information. 

Without  at  present  further  noticing  the  history  of  tho  transaction,  or  express- 
ing anj^  opinion  of  the  conduct  of  the  white  pjople  in  the  neighborhood,  on 
the  occasion,  we  may  say  that  the  evidiuce  has  clearly  shown  that  the  partici- 
pants in  this  transaction  are  guilty  of  riot  and  murder  at  least.  Whether  the 
crime  amounts  to  treason  or  not  will  be  presently  considered. 

Two  questions  present  themselves  for  your  inquiry:  1st.  Was  the  defendant 
Han  way  a  participant  in  the  offenses  proved  to  have  been  committed?  Did 
lie  aid,  abet  or  assist  the  negroes  in  this  transaction,  without  regard  to  the 
grade  or  description  of  the  offense  committed?  21.  And  secondly,  if  he  did, 
was  the  offense  treason  against  the  United  States,  as  alleged  in  this  bill  of 
indictment? 

§  11  95.  Meaning  of  aid  a7id  abet  One  who,  being  present,  aids  and  abets 
in  a  case  of  treason  or  felony,  is  guilty  as  principal. 

The  first  of  these  questions  is  one  wholly  of  fact,  and  for  your  decision 
alone.  The  last  is  a  mixed  question  of  law  an  I  fact.  O.i  the  law,  you  have  a 
right  to  look  to  the  court  for  a  correct  definition  of  what  constitutes  treason, 
but  whether  the  defendant  h:\s  comiiitted  an  olfen^e  which  co:ii3S  within  that 
category  is,  of  cours3,  a  mitter  of  fa^t  for  your  (L^cision.  When  a  murder  is 
committed,  all  who  are  pr.'Sjnt,  aiding,  abutting  an  I  assailing,  are  equally  guilty 
with  him  who  gave  the  fatal  stroke.  An  ab  ittor  of  a  murder,  in  order  to  be 
held  liable  as  a  principal  in  the  fclo.iv,  must  b^  present  at  the  transaction;  if 
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he  is  absent,  he  may  be  an  accessory.  But  in  treason  all  are  principals,  and  % 
man  may  be  guilty  of  aiding  and  abetting,  though  not  present.  "If  one  man 
watch  while  another  breaks  into  a  house  at  night  and  robs  it,  both  are  guilty 
of  burglary."  '*  If  A.  comes  and  kills  a  man,  and  B.  runs  with  an  intent  to  assist 
him,  if  there  should  be  occasion,  though  in  fact  he  doth  nothing,  yet  he  is  a  prin- 
cipal, being  present,  as  well  a^  A."  *'  If  divers  p3rson3  coma  with  one  assent  to 
do  mischief,  as  to  kill,  rob  or  beat,  and  one  doth  it,  they  are  all  principals  in 
the  felony."  "  If  many  be  present,  and  one  only  gives  the  stroke,  whereby  the 
party  dies,  they  are  all  principals."  "  Thus  if  two  light  a  duel,  and  one  of  them 
is  killed,  the  seconds  who  are  present  are  both  guilty  of  murder."  "  If  A.  and 
B.  be  fighting,  and  C,  a  man  of  full  age,  comes  by  ch:inc3,  and  is  a  looker-on 
only,  and  assists  neither,  he  is  not  guilty  of  murder  or  manslaughter,  but  it  is 
a  misprision  for  which  he  shall  be  fined,  unless  he  uses  means  to  apprehend  the 
felon."  Lastly,  ''if  divers  persons  come  in  one  company,  to  do  any  unlawful 
thing,  as  to  kill,  rob  or  b^at  a  man,  or  to  commit  a  riot,  or  to  do  any  other 
trespass,  and  one  of  them  in  doing  thereof  kill  a  man,  this  shall  be  adjudged 
murder  in  them  all  that  are  present  of  that  party,  abetting  him  and  consenting 
to  the  act,  or  ready  to  aid  him,  although  they  did  but  look  on." 

I  have  given  you  these  examples  from  the  books,  in  order  that  you  may  form 
some  idea  as  to  the  nature  of  what  the  law  treats  as  criminal;  and  what  it 
regards  as  aiding,  abetting  and  countenancing  the  perpetration  of  an  offense. 
In  the  present  case,  Hanway  was  confessedly  present.  But  did  become  to  aid, 
abet,  countenance  or  encourage  the  rioters?  If  so,  he  was  guilty  of  every  act 
conxmitted  by  any  individual  engaged  in  the  riot  —  whether  it  amount  to  felony 
or  treason.  There  is  no  evidence  of  any  previous  connection  of  the  prisoner 
with  this  party,  before  the  time  the  offense  was  committed  —  that  he  had  colu- 
seled,  advised  or  exhorted  the  negroes  to  come  together  with  arms  and  resist 
the  oiUcer  of  the  law  or  murder  hio assistants.  There  is  no  evidence,  even,  that 
the  prisoner  was  a  member  of  any  of  these  associations  or  conventions,  which 
occasionally  or  annually  infest  the  neighboring  village  of  West  Chester,  for  the 
purpose  of  railing  at  and  reviling  the  constitution  and  laws  of  the  land,  and 
denouncing  those  who  execute  them  as  no  better  than  a  Scroggs  and  a  Jeffries  — 
who  stimulate  and  exhort  poor  negroes  to  the  perpetration  of  offenses,  which 
they  know  must  bring  them  to  the  penitentiary  or  the  gallows. 

§  1196.  ActSj  declarations  and  condact  of  a  defendant,  on  the  occasion  of 
the  commission  of  an  offense,  are  to  be  considered  as  indicia  of  his  guilt  or 
innocence. 

The  fact  of  his  interference,  whether  active  or  passive,  of  his  aiding,  counsel- 
ing or  abetting  the  perpetrators  of  this  offense,  has  been  argued  from  his  lan- 
guage and  conduct  during  its  |)erpetraiion  in  his  presence.  His  acts,  his 
declarations  and  his  conduct  are  fair  subjects  for  your  careful  examination,  in 
order  to  judge  of  his  intentions  or  his  guilty  complicity  with  those  whose  hands 
perpetrated  the  offense.  If,  as  the  counsel  for  che  United  States  have  arc»"ued 
he  countenanced  or  encouraged,  aided  or  abetted  the  offenders  in  the  commis- 
sion of  the  offense,  he  is  equally  guilty  with  them.  If,  on  the  contrary,  as  is 
argued  by  his  counsel,  he  came  there  without  any  knowledge  of  what  was  about 
to  take  place,  and  took  no  part  by  encouraging,  coiinttiMancing  oraidino*  the 
perpetrators  of  the  offense  —  if  he  merely  stood  neutral  through  fear  of  bodily 
harm,  or  because  he  was  conscientiously  scrupulous  about  assisting  to  arrest  a 
fugitive  from  labor,  and  therelore  merely  refused  to  interfere,  while  he  did  not 
aid  or  encourage  the  offenders,  he  may  not  have  acted  the  part  of  a  good  citi- 
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zen;  he  may  be  liable  to  punishment  for  such  neutrality  by  fine  and  imprison- 
ment, but  be  cannot  be  said  to  be  liable  as  a  principal  in  the  riot,  murder  and 
treason,  committed  by  the  others  —  and  much  more  so  if,  as  has  been  argued, 
his  only  interference  was  to  preserve  the  lives  of  the  officer  and  his  attendants. 
A  man  may  have  such  conscientious  principles  on  the  subject  of  non-resistance 
as  to  stand  by  with  indifference  and  neutrality,  when  his  father  or  friend  is 
at  acked  by  a  madman,  and  in  case  of  his  death  may  not  be  liable  as  an  aider 
or  abettor  in  the  murder  or  manslaughter.  TVe  may  wonder  at  his  philosophic 
indifference,  though  we  cannot  admire  the  man.  So  a  man  who  is  a  mere 
spectator  in  a  contest  where  a  mo!)  of  rioters  are  resisting  an  officer  of  the  law 
in  the  execution  of  his  duty  may  refuse  assistance,  countenance  or  aid  to  either 
side.  In  so  doing  he  is  not  acting  the  part  of  an  honest,  loyal  citizen;  he  may 
be  liable  to  be  punished  for  a  misdemeanor  for  his  refusal  to  interfere,  but  such 
conduct  will  not  necessarily  make  him  liable  as  a  principal  in  the  riot  or  murder 
committed. 

But  such  conduct  is  a  fair  subjjct  for  the  consideration  of  a  j'lry,  in  connec- 
tion with  other  circumstances,  to  show  preconcert  and  guilty  complicity  with 
the  rioters,  murderers  or  traitors.  What  inference  the  jury  may  draw  from  the 
evidence  m  this  case  of  the  conduct  of  this  prisoner  is  for  them  to  say,  after 
carefully  weighing  the  arguments  which  have  beo  i  so  ably  urged  by  the  learned, 
counsel.  With  these  remarks  we  submit  this  point  of  the  case  to  the  jury, 
after  reading  to  them,  if  thet/ desire  itj  the  testimony  of  the  witnesses  bearing 
more  directly  on  this  question.  If  you  should  find  that  the  defondunt  Castner 
Hanway  did  not  aid,  assist  or  abet  in  the  perpetration  of  the  offense,  you  will 
return  a  verdict  of  not  guilty,  without  regard  to  the  grade  of  the  offense; 
whether  riot,  murder  or  treason.  But  if  you  should  find  that  he  has  so  aided 
and  abetted,  so  as  thereby  to  become  a  principal  in  the  transaction  according 
to  the  rules  of  law  which  we  have  just  stated,  you  will  next  have  to  inquire 
whether  the  offense  as  proved  amounts  to  the  crime  of  "treason  against  the 
Uni.ed  States." 

The  bill  charges  the  defendant  with  "  wickedly  and  traitorously  intending  to 
levy  war  against  the  United  States;  "  and  the  jury  must  find  the  act  or  acts  to 
have  been  committed  with  such  intention.  For  although  the  prisoner  may 
have  been  guilty  of  riot,  robbery,  murder,  or  any  other  felony,  he  cannot  be 
found  guilty  under  this  bill  of  indictment,  unless  you  find  that  he  iuUnded  to 
levy  war  (Kjaitist  the  United  States^  or  that  tlie  acts  were  committed  by  himself 
and  others  in  pursuance  of  some  conspiracy  or  preconcert  for  that  purpose; 
and  this  is  a  question  of  fact  for  the  decision  of  the  jury.  But  in  the  decision 
of  it,  the  jury  should  regard  the  construction  of  the  constitution  as  given  them 
by  the  court  as  to  what  is  the  true  meaning  of  the  words  ^^ levying  warP 

§1197.  Treason  defined. 

Treason  against  the  United  States  is  defined  by  the  constitution  itself.  Con- 
gross  has  no  power  to  enlarge,  restrain,  construe  or  define  the  offense.  Its  con- 
struction is  intrusted  to  the  court  alone.  By  this  instrument  it  is  declared  that 
"Treason  against  the  United  Slates  shall  consist  only  in  levying  war  against 
thera,  or  in  adhering  to  iheir  enemies,  giving  them  aid  and  comfort.  No  per- 
son shall  be  convicted  of  treason,  unless  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  confession  in  open  court."  What  constitutes  **  levy- 
ing war  against  the  government"  is  a  question  which  has  been  the  subject  of 
niach  discussion,  whenever  an  indictment  has  been  tried  under  this  article  of 
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the  constitution.  The  offense  is  described  in  very  few  words,  and  in  their  ap- 
plication to  particular  cases  much  difference  of  opinion  may  be  expected.  We 
derive  our  laws  as  well  as  our  language  from  England.  As  we  would  apply  to 
English  dictionaries  and  classical  writers  to  ascertain  the  proper  meaning  of  a 
particular  word,  so  when  we  would  inquire  after  the  true  definition  of  certain 
legal  phraseology  we  would  naturally  look  to  the  te.\t  writers  and  judicial  de- 
cisions which  we  know  that  the  framers  of  our  constitutions  would  regard  as 
the  standard  authorities  in  questions  of  legal  definition.  Otherwise  the  lan- 
guage of  the  constitution  on  this  subject  might  be  subject  to  any  conuruction 
which  the  passion  or  caprice  of  a  court  and  jury  might  cho>)Sj  to  give  it  in 
times  of  public  excitement.  At  one  time  the  constitution  might  be  nullified 
by  a  narrow  construction,  and  at  another  time  the  life  and  liberty  of  the  citi- 
zen be  sacrificed  by  a  latitudinous  one. 

§  1198.  '*  Levying  loar^^  defined. 

The  terra  "levying  war,"  says  Chief  Justice  Marshall  (Burr's  Trial,  vol  2, 
p.  402),  "is  not  for  the  first  time  applied  to  treason  by  tlie  constitution  of  the 
United  States.  It  is  a  technical  term.  It  is  used  in  a  very  old  statute  of  that 
country  whose  language  is  our  language,  and  whose  laws  form  the  substratum 
of  our  laws.  It  is  scarcely  conceivable  that  the  term  was  not  employed  by  the 
framers  of  our  constitution  in  the  sense  which  has  been  affixed  to  it  by  those 
from  whom  we  borrowed  it.  So  far  as  the  meaning  of  any  terms,  particularly 
terms  of  art,  is  completely  ascertained,  those  by  whom  they  are  employed  must 
be  considered  as  employing  them  in  their  ascertained  meaning,  unless  the  con- 
trary is  proved  by  the  context." 

§1190.  English  rules  on  the  siibjecL    ''^  Oonstructiva  treason;  ^"^  changes 

of  judicial  opinion. 

Since  the  adoption  of  the  constitution  but  few  cases  of  indictment  for  treason 
have  occurred,  and  most  of  them  not  manv  vears  afterwards.  Many  of  the 
English  cases,  the7i  considered  good  law  and  quoted  by  the  best  text  writers  as 
authorities,  have  since  been  discredited,  if  not  overruled,  in  that  country.  The 
better  opinion  there  at  present  seems  to  be,  that  the  term  "levying  war" 
should  be  confined  to  insurrections  and  rebellions  for  the  purpose  of  overturn- 
ing the  government  by  force  and  arms.  Many  of  the  cases  of  constructive 
treason  quoted  by  Foster,  Hale,  and  other  writers,  would  i>erhaps  now  be  treated 
merely  as  aggravated  riots  or  felonies.  But  for  the  purposes  of  the  present 
case,  it  is  not  necessary  to  pursue  this  subject  further,  or  to  look  b;3yond  the 
cases  decided  in  our  own  country.  The  subject  is  one  of  too  serious  impor- 
tance to  allow  this  court  to  indulge  in  speculations,  or  wander  from  the  safe 
path  of  precedent. 

In  England,  all  insurrections  to  imprison  the  king,  or  to  force  him  to  change 
his  measures,  or  to  remove  evil  counselors;  to  attack  his  troops  in  opposition 
to  his  authority;  to  carrj^  off  or  destroy  his  stores  provided  for  defense  of 
the  realm,  if  done  conjointly  with  and  in  aid  of  rebels  or  enemies,  and  not 
only  for  lucre  or  some  private  and  malicious  jnotive;  to  hold  a  fort  or  castle 
against  the  king  or  his  troops,  if  actual  force  be  used  in  order  to  keep  posses- 
sion; to  join  with  rebels  freely  and  voluntarily;  to  rise  for  the  pur|)ose  of 
throwing  down,  by  force,  all  inclosures;  alter  the  law  or  religion,  etc.;  to  effect 
innovations  of  a  public  and  general  concern  by  an  armed  force,  or  for  any  other 
purpose  which  usurps  the  government  in  matters  of  a  public  and  general  nature. 
All  these  acts  have  been  deemed  "a  levying  of  war."     So  also  Lave  ia^urrec- 
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tions  to  redress,  by  force,  national  grievances;  or  to  reform  real  or  imaginary 
evils  of  a  public  nature,  and  in  wliich  the  insurgents  had  no  private  or  special 
interest,  or  by  intimidation  to  force  the  repeal  of  a  law. 

But  when  the  object  of  an  insurrection  is  of  a  local  or  private  nature,  not 
having  a  direct  tendency  to  destroy  all  property  and  all  government,  by  num- 
bers and  armed  force,  it  will  not  amount  to  treason.  In  the  case  of  BoUman 
and  Swart  wont,  in  the  supreme  court  of  the  United  States  {Ex  parte  BoUman, 
4Cranch,  75,  126-12S),  it  is  declared  "that  it  is  more  safe,  as  well  as  more 
consonant  to  the  principles  of  our  constitution,  that  the  crime  of  treason  should 
not  be  extended,  by  construction,  to  doubtful  cases;"  "that  to  constitute  the 
specific  offense,  w^ar  must  be  actually  levied  against  the  United  States;"  that 
"to  conspire  to  levy  war,  and  actually  to  levy  war,  are  distinct  offenses;"  and 
that  "to  complete  the  crime  of  levying  war,  there  must  bo  an  actual  assem- 
blage of  men  for  the  purpose." 

This  case  also  reco/rnized  the  doctrine  which  had  been  previously  laid  down 
by  Judge  Chase  in  Fries'  Case  (Whart.  St.  Tr.,  034,  635),  that  "it"  a  body  of 
people  conspire  and  meditate  an  insurrection  to  resist  or  op|)o.?e  the  execution 
of  any  statute  of  the  United  States  by  force,  they  are  guilty  only  of  a  high 
misdemeanor;  but  if  they  proceed  to  carry  such  intention  into  execution  by 
force,  they  are  guilty  of  the  treason  of  levying  war,  and  the  quantum  of 
the  force  employed  neither  lessens  nor  increases  the  crime;  whether  by  one 
hundred  or  one  thousand  persons  is  wholly  immaterial;"  and  that  "a  combina- 
tion or  conspiracy  to  levy  war  against  the  United  States  is  not  treason,  unless 
combined  with  an  attempt  to  carry  such  combination  or  conspiracy  into  execu- 
tion; some  actual  force  or  violence  must  be  used  in  pursuance  of  such  design 
to  levy  war;  but  it  is  altogether  immaterial  whether  the  force  used  is  suffi- 
cient to  effectuate  the  oi)ject;  any  force  connected  with  the  intention  will  con- 
stitute the  crime  of  'levying,  war.^"  In  Mitchell's  Case  (United  States  v, 
Mitchell,  Whart.  St.  Tr.,  176),  it  was  decided  that  to  resist  or  prevent  by  armed 
force  the  execution  of  a  particular  statute  of  the  United  States  is  a  levying 
war  against  the  United  States,  and  consequently  treason,  within  the  true  mean- 
ing of  the  constitution. 

§  1200.  Levijing  war  must  he  for  a  purpose  of  a  general  ^or  public^  and  not 
of  a  private,  nature  or  for  private  ends. 

And  in  Fries'  Case,  already  mentioned,  "that  an  insurrection  or  rising  of 
any  body  of  people  within  the  United  States,  to  attain  by  force  or- violence 
any  object  of  a.  great  public  nature,  or  of  public  (or  national)  and  general  con- 
cern, is  a  levying  of  war  against  the  United  States."  "That  any  such  insur- 
rection or  rising  to  resist  or  prevent  by  force  or  violence  the  execution  of  any 
statute  of  the  United  States,"  "under  any  pretense,  as  that  the  statute  was  un- 
just, burthensome,  oppressive  or  unconstitutional,  is  a  levying  of  war  against 
the  United  States  within  the  constitution."  And  in  a  case  in  the  circuit  couro 
of  Nevf  York  (United  States  v.  Iloxie,  1  Paine,  205),  it  was  declared  that,  "if 
the  in  tention  be  to  prevent,  by  force  of  arms,  the  execution  of  any  act  of  con- 
gress akogether,  any  forcible  opposition  calculated  to  carry  that  intention  into 
effect  is  levying  war  against  the  United  States.  Bat  the  resistance  of  ih  3 
execution  of  a  law  of  the  United  States,  accompanied  with  any  degree  of  forco, 
if  for  a  private  purpose,  is  not  treason.  To  constitute  that  olfense  the  obj  ct 
of  the  resistance  must  be  of  a  public  and  general  nature.  I  do  not  thmk  it 
necessary  to  quote  further  from  the  decisions  of  my  predecessors.  It  will  suf- 
fice to  say  that  the  late  charge  of  my  brother  Kane  to  the  grand  jury  in  the 
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circuit  court  contains  what  I  believe  to  be  a  correct  statement  of  the  decisions 
on  this  subject,  and  that  I  fully  concur  in  the  doctrines  stated  and  the  senti- 
ments expressed  in  it.     2  Wall.  Jr.,  135. 

§  1201.  It  is  not  essential  to  levying  war  that  there  should  he  large  numbers 
of  persons  engaged. 

In  the  application  of  these  principles  of  construction  to  the  case  before  us 
the  jury  will  observe  that  ihe  "levying  of  war"  against  the  United  States  is 
not  necessarily  to  be  judged  of  alone  by  the  number  or  array  of  troops.  But 
there  must  be  a  conspiracy  to  resist  by  force,  and  an  actual  resistance  by  force 
of  arms  or  intimidation  by  numbers.  The  conspiracy  and  the  insurrection  con- 
nected with  it  must  be  to  effect  something  of  a  pvblic  nature^  to  overthrow  the 
government  or  to  nullify  some  law  of  the  United  States,  and  totally  to  hinder 
its  execution  or  compel  its  repeal.  A  band  of  smugglers  may  be  said  to  set 
the  laws  at  defiance  and  to  have  conspired  together  for  that  pur|)ose,  and  to 
resist  by  armed  force  the  execution  of  the  revenue  laws;  they  may  have  battles 
with  the  officers  of  the  revenue,  in  which  numbers  may  be  slain  o:i  both  sides, 
and  yet  they  will  not  be  guilty  of  treason,  because  it  is  not  an  insurrection  of 
a  public  nature,  but  merely  for  private  lucre  or  advantage.  A  wftole  neigh- 
borhood of  debtors  may  conspire  together  to  resist  the  sheriff  and  his  officers 
in  executing  process  on  their  property  —  they  may  perpetrate  their  resistance 
by  force  of  arms  —  may  kdl  the  officer  and  his  assistants  —  and  yet  they  will 
be  liable  only  as  felons,  and  not  as  traitors.  Their  insurrection  is  of  a  private, 
not  of  a  public,  nature;  their  object  is  to  hinder  or  remedy  a  private,  not  a  pub- 
lic, grievance.  A  number  of  fugitive  slaves  may  infest  a  neighborhood,  and 
may  be  encouraged  by  the  neighbors  in  combining  to  resist  the  capture  of  any 
of  their  number;  they  may  resist  with  force  and  arms  their  master  or  the  pub- 
lic officer,  who  may  come  to  arrest  them;  they  may  murder  and  rob  them; 
they  are  guilty  of  felony  and  liable  to  punishment,  but  not  an  traitors.  Their 
insurrection  is  for  a  private  object  and  connected  with  no  public  purpose. 

It  is  true  that  constructively  they  may  be  said  to  resist  the  execution  of  the 
fugitive  slave  law,  but  in  no  other  sense  than  the  smugglers  resist  the  revenue 
laws,  and  the  anti-renters  the  execution  laws.  Their  insurrection,  their  vio- 
lence, however  great  their  numbers  may  be,  so  long  as  it  is  merely  to  attain 
some  personal  or  private  end  of  their  own,  cannot  be  called  Uvglng  war. 
Alexander  the  Great  may  be  classed  with  robbers  by  moralists,  but  still  the 
political  distinction  will  remain  between  war  and  robber}'.  One  is  public  and 
national,  the  other  private  and  personal. 

Without  desiring  to  invade  the  prerogatives  of  the  jury  in  judging  the  facts 
of  this  case,  the  court  feel  bound  to  say  that  they  do  not  think  the  transaction 
with  which  the  prisoner  is  charged  with  being  connected  rises  to  the  dignity  of 
treason  or  a  levying  of  war.  Not  because  the  number  or  force  was  insuffi- 
cient. But  first,  for  want  of  any  proof  of  previous  conspiracy  to  make  a  gen- 
eral and puUic  resistance  in  any  law  of  the  United  States.  Secondly.  Because 
there  is  no  evidence  that  any  person  concerned  in  the  transaction  knew  there 
were  such  acts  of  congress  as  those  with  which  they  are  charged  with  conspir- 
ing to  resist  by  force  and  arms,  or  had  any  other  intention  than  to  protect  one 
another  from  what  they  termed  kidnappers  (by  which  slang  term  they  probably 
included  not  only  actual  kidnappers,  but  all  masters  and  owners  seeking  to 
recapture  their  slaves,  and  the  officers  and  agents  assisting  therein). 

The  testimony  of  the  prosecution  shows  that  notice  had  been  given  that 
certain  fugitives  were  pursued  ;  the  riot,  insurrection,  tumult,  or  whatever  you 
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may  call  it,  was  but  a  sudden  "  cottclamatw^^  or  running  together,  to  prevent 
the  capture  of  certain  of  their  friends  or  companions,  or  to  rescue  them  if  ar- 
rested. Previous  to  this  transaction,  so  far  as  we  are  informed,  no  attempt  bad 
been  made  to  arrest  fugitives  in  the  neighborhood  under  the  new  act  of  con- 
j  gress  by  a  public  officer.  Heretofore  arrests  had  been  made  not  by  the  owner 
in  person,  or  his  agent  properly  authorised,  or  by  an  officer  of  the  Jaw.  Indi- 
viduals without  any  authority,  but  incited  by  cupidity,  and  the  hope  of  obtain- 
ing the  reward  offered  for  the  return  of  a  fugitive,  had  heretofore  undertaken 
to  seize  them  by  force  and  violence,  to  invade  the  sanctity  of  private  dwellings 
at  night,  and  insult  the  feelings  and  prejudices  of  the  people.  It  is  not  to  be 
wondered  at  that  a  people  subject  to  such  inroads  should  consider  odious  the 
per))etrator3  of  such  deeds  and  denominate  them  kidnappers  —  and  that  the 
subjects  of  this  treatment  should  have  been  encouraged  in  resisting  such  aggres- 
sions, where  the  rightful  claimant  could  not  be  distinguished  from  the  odious 
kidnapper,  or  the  fact  be  ascertained  whether  the  person  seized,  deported  or 
stolen  in  this  manner,  was  a  free  man  or  a  slave.  But  the  existence  of  such 
feelings  is  no  evidence  of  a  determination  or  conspiracy  by  the  people  to  pub- 
licly resist  any  legislation  of  congress,  or  levy  war  against  the  United  States. 
Tbat  in  consequence  of  such  excitement,  such  an  outrage  should  have  been  com- 
mitted, is  deeply  to  be  deplored.  That  the  persons  engaged  in  it  are  guilty  of 
aggravated  riot  and  murder  cannot  be  denied.  But  riot  and  murder  are 
offenses  against  the  state  government.  It  would  be  dangerous  precedent  for 
the  court  and  jury  in  this  case  to  extend  the  crime  of  treason  by  construction 
to  doubtful  cases,  and  our  decision  would  probably  operate  in  the  end  to  defeat 
the  purposes  of  the  law,  which  the  government  seeks  to  enforce. 

I  cannot  conclude  this  charge  to  the  jury,  without  availing  myself  of  the 
occasicn  which  it  offers,  to  express  the  satisfaction  which  the  court  has  in  seeing 
here  the  attorney-general  of  the  state  of  Maryland  and  the  private  counsel 
associated  with  him;  for  although  the  ordinary  officers  of  the  United  States 
are  deserving  of  all  praise  for  the  vigilance,  ability  and  learning  they  have 
shown  in  bringing  offenders  to  justice,  the  indignation  felt  by  the  people  of 
Maryland  at  the  calamitous  and  disgraceful  murder  of  Mr.  Gorsuch  are  most 
natural  indeed;  and  we  receive  their  representatives  here,  in  defense  of  the 
law  with  cordial  respect  and  readiness,  in  the  ho|>e  that  it  may  elfaceall  angry 
feeling  between  the  people  of  these  two  states,  and  foster  those  of  respect  and 
friendship.     (Verdict,  not  guilty.) 

§1202.  In  general.— The  highest  of  all  crimes  under  the  laws  of  the  United  States  is 
treason.  It  is  defined  by  the  constitution  as  consisting  in  levying  war  against  the  United 
States,  or  adhering  to  tlieir  enemies,  giving  them  aid  and  comfort.  When  this  language, 
borrowed  from  an  ancient  English  statute  enacted  in  25  Ed.  III.,  was  adopted  into  the  con- 
stitution, it  liad  acquired  a  settled  meaning,  and  this  meaning  lias  been  adopted  b^'  the  courts. 
By  this  settled  interpretation,  the  words  **  levying  war  "  include  not  only  the  act  of  levying 
>varfor  the  purpose  of  overturning  the  government,  but  also  any  combination  forcibly  to 
O'l^pose  the  execution  of  any  public  law  of  the  United  States,  if  accompanied  or  followed  by 

I  an  act  of  forcible  opposition  to  such  law  in  pursuance  of  such  combination.     It  is  not  enough, 

I  however,  that  the  purj^ose  of  the  com Vn nation  is  to  oppose  the  execution  of  the  law  m  some 

Particular  case,  l;ut  the  purpose  must  be  to  oppose  the  execution  of  the  law  in  all  cases.     It 

I  w  immaterial  whether  the  purpose  embraces  opposition  to  one  law  or  many.    Charge  to  Grand 

^"ry,  2  Curt.,  630.     See  §  1 169. 

I  §  ^203.  In  order  to  constitute  the  crime  of  treason  against  the  United  States  under  the  con- 

stitution, war  must  actually  have  been  levied.  But  if  war  has  been  actually  levied,  that  is, 
if  aljody  of  men  be  actually  assembled  for  the  purpose  of  effecting  by  force  a  treasonable 
Pifpose,  all  those  who  perform  any  part,  however  minute,  or  however  remote  from  the  scene 
of  action  and  who  are  actually  leagued  in  the  general  conspiracy,  are  to  be  considered  trait- 
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ors.     But  there  must  be  an  actual  aKsembliiig  of  men  for  the  treasonable  purposa  to  consti- 
tute a  levying  of  war.     Ex  parte  Bollmaii,  4  Cr.,  126;  1  Buit's  Trial,  14. 

§  1204.  The  detiuition  of  treason  in  tlie  constitution  iiaving  been  borrowed  from  the  an- 
cient English  law,  its  terms  must  be  understood  in  the  sense  they  bore  in  that  law,  and  which 
obtained  here  when  the  constitution  was  adopted.  The  expression  "levying  war/*  so  re- 
garded, embraces  not  only  the  act  of  formal  or  declared  war,  but  any  combination  forcibly 
to  prevent  or  oppose  the  execution  or  enforcement  of  a  provision  of  the  constitution  or 
of  a  public  statute,  if  accompanie<l  or  followed  by  an  act  of  forcible  opposition  in  pursuance 
of  such  combination.     Charge  to  Grand  Jury,*  2  Wall.  Jr.,  134 

§  1205.  All  are  principals. —  With  regard  to  the  act  of  violence,  as  the  result  or  conse- 
quence of  the  combining  to  resist  the  law,  which  is  an  element  of  the  offense  of  treason,  it  is 
not  necessary  to  prove  that  the  individual  accused  was  a  direct  perpetrator  in  the  violence. 
If  he  was  present,  directing,  aiding,  abetting,  counseling  or  countenancing  it,  he  is  in  law 
guilty  of  the  forcible  act.  Charge  to  Grand  Jury,*  5  Penn.  L.  J.  Rep.,  55;  2  Wall.  Jr.,  184^ 
See  ^i§  1178,  1181. 

g  1-06.  Nor  is  his  personal  presence  indispensable.  For  though  he  be  absent  at  the  time  of 
the  actual  perpetration,  yet  if  he  directed  the  act,  devised  or  knowingly  furnished  the  means 
of  carrying  it  into  effect,  or  instigated  others  to  perform  it,  he  shares  their  guilt.     Ibid. 

g  It: 07.  Treason  may  be  committed  by  those  not  personally  present  at  the  immediate  scene 
of  violence.  If  a  body  of  men  be  actually  assembled  to  effect  by  force  a  treasonable  pur- 
pose, all  tliose  who  perform  any  part,  however  minute,  or  however  remote  from  the  scene 
of  action,  and  who  are  actually  leagued  in  the  general  conspiracy,  are  guilty  of  treason. 
Charge  to  Gruud  Jury,  1  Curt.,  6«0. 

§  120S.  Proof.—  In  a  case  of  treason  by  levj'ing  war  against  the  United  States,  the  offense% 
need  not  be  proved  to  have  been  committed  on  the  day  nor  the  number  of  the  insurgent  party 
be  so  great  as  the  indictment  states.     United  States  v.  Vigo),  2  Dal.,  346. 

g  12\)D.  Executive  communications,  not  on  oath  or  attirmalion,  cannot,  under  the  constitu- 
tion, be  received  in  a  court  of  justice  as  sufficient  to  charge  a  man  with  treason,  much  less  to 
commit  him  to  trial.  (Per  Cranch,  C.  J.,  dissenting.)  United  States  v,  Bollman,*  1  Cr.  C.  C, 
378. 

g  1210-  The  constitutional  provision  that  no  }>er6on  shall  be  convicted  of  treason  unlesj 
upon  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  oi>en  court, 
and  the  language  of  the  iii'st  section  of  the  act  of  April  SO,  1790,  upon  the  same  subject,  do 
not  apply  to  proceedings  before  grand  juries,  or  to  preliminary  investigations.  United  States 
17.  Greinor,*  4Phil..  390;  Charge  to  Grand  Jury,*  2  Wall.  Jr.,  134;  5  Penn.  L.  J.  Rep.,  5o. 

g  1211.  The  highest,  or  at  least  the  direct,  proof  of  conspiring  to  resist  law  may  be  found 
in  the  declared  purposes  of  the  individual  before  the  actual  outbreak;  or  it  may  be  derived 
from  the  proceedings  of  meetings,  in  which  he  took  part  openly,  or  which  he  either  prompted 
or  made  effective  by  his  countenance  or  sanction.  Charge  to  Grand  Jury,*  5  Penn.  L.  J. 
Rep..  55;  2  Wall.  Jr.,  134. 

§  1212.  But  such  dii-ect  proof  of  this  element  of  treason  is  not  legally  necessary  to  estab- 
lish its  existence.  The  concert  of  purpose  may  be  deduced  from  the  concerted  action  itself, 
or  may  be  inferred  from  facts  occurring  at  the  time,  or  afterwards,  as  well  as  before.     Ibid, 

g  1218.  Levying  war. —  A  conspiracy  to  levy  war  is  not  treason  within  the  constitutional 
delinition.  To  constitute  treason  by  levying  war,  there  must  be  an  assembly  of  pei-sons,  met 
for  the  treasonable  purpose,  and  some  overt  act  done,  or  some  attempt  made  by  them  with 
force  to  execute,  or  towards  executing,  that  purpose.  There  must  be  a  present  intention  to 
proceed  in  the  execution  of  the  treasonable  design  by  force.  The  assembly  must  be  in  a  con- 
dftion  to  use  force.     Charge  to  Grand  Jury,*  1  Story,  614.     See  g§  1171,  1179,  1180. 

g  1214,  If  such  an  assembly  is  arrayed  in  a  military  manner, —  if  they  are  armed  and 
march  in  a  miJftary  form,  for  the  express  purpose  of  overawing  or  intimidating  the  public, — 
and  thus  attempt  to  carry  into  effect  the  treasonable  design, —  that  will  of  itself  amount  to  a 
levy  of  war,  although  no  actual  blow  has  been  struck,  or  engagement  has  taken  place.     Ibid. 

g  1215.  The  act  of  "levying  war"  against  the  United  States,  which  the  constitution  de- 
clares to  be  treason,  embraces  not  merely  the  act  of  formal  or  declared  war,  but  any  combi- 
nation forcibly  to  prevent  or  oppose  the  execution  or  enforcement  of  a  provision  of  the 
constitution  or  of  a  public  statute,  if  accompanied  or  followed  by  an  act  of  forcible  opposi- 
tion in  pursuance  of  such  combination.     Charge  to  Grand  Jury,*5Penn.  L.  J.  Rep.,  55. 

§  12 IB.  Levying  war  requires  an  assemblage  of  men,  ready  to  act,  and  with  an  intent  to  do 
some  treasonable  act,  and  armed  in  a  warlike  manner,  or  else  assembled  In  such  numbers 
as  to  supersede  the  necessity  of  arms.  (Per  Cranch,  C.  J.,  dissenting.)  United  States  r. 
Bollman,*  1  Cr.  C.  C,  373. 

§  121 7.  The  levj'int^of  war  which  is  necessary  to  constitute  treason  under  the  constitution  of 
United  ^States  must  be  brought  into  open  action  by  the  assemblage  of  men  for  a  purpose  trear 

8C4 


TREASON.  §§  1218-1230. 

Bonable  in  itself.  Conspiracy  to  accomplish  a  treasonable  object  is  not  yufflrien^ ;  and  it  seems 
that  the  actual  enlistment  of  men  to  serve  against  the  government  does  not  amount  to  levy- 
ing war.    Ex  parte  Bi>llnian.  4  Cr.,  120;  1  Burr's  Trial,  1^. 

§  1218.  Rpslsting  the  execution  of  the  law.— The  members  of  an  armed  party  formed  for 
the  par(x>8e  of  resisting  the  excise  law,  who  commit  such  acts  of  violence  in  pursuance  of 
that  intention,  as  attacking  the  house  of  an  excise  officer  and  extorting  from  him  an  oath 
tho'.  he  would  no  longer  act  as  excise  officer,  and  burning  the  house  of  another  excise  officer, 
are  guilty  of  treason.     United  States  v.  Vigol,  2  Dal.,  840. 

§  1211).  The  conspiracy  to  op}>oHe  the  execution  of  the  law,  which  is  an  element  of  treason, 
may  bo  formed  before  the  incliviiluals  assemble  to  act,  or  it  may  be  formed  when  they  have 
assembled.  Time  is  not  essential.  Actual  force  must  be  used.  It  is  not  necesj^ary  that  there 
should  be  any  military  array,  or  weapons,  nor  that  any  personal  injury  be  inflicted  on  the 
officers  of  the  law.  What  amounts  to  actual  force  must  depend  on  the  circumstances  of  the 
case.     Charge  to  Grand  Jury,  2  Curt.,  630. 

§  1220.  It  is  not  necessary  to  a  treasonable  design  that  it  should  be  a  direct  and  positive  in- 
tention to  entirely  ovcrtl.row  the  government.  It  is  equally  tieason  if  the  intention  is  by 
force  to  prevent  the  execution  of  any  one  or  more  of  the  general  public  laws  of  the  United 
States,  or  to  resist  the  exercise  of  any  legitimate  authority  of  the  government  in  its  sovereign 
capacity.    Charge  to  Grand  Jury,*  1  Story,  614. 

§  1221.  An  insurrection  whose  object  is  to  prevent  the  execution  of  the  excise  law,  and 
suppress  the  excise  officers  by  force  and  intimidation,  is  high  treason.  It  is  treason  by  levy- 
ing war  against  the  United  fc'tates.     United  States  v.  Mitcliell,  2  Dal.,  348. 

^  1222.  An  alien  cannot  be  guilty  of  the  crime  of  high  treason.  United  States  v,  Villato, 
,2  Dal.,  370. 

§  1223.  Aliens  residing  in  the  United  States  who  manufactured  saltpetre  and  sold  it  to  the 
Confederates,  knowing  that  it  was  to  be  used  for  the  manufacture  of  gunpowder  for  the 
prosecution  of  the  war  of  the  rebellion,  and  in  order  to  aid  the  Confederates  in  accomplish- 
ing their  treasonable  purposes,  were  themselves  guilty  of  treason  or  misprision  thereof. 
Carlisle  v.  United  States,  16  Wall.,  147. 

§  1224.  Treason  against  the  United  States  may  be  committed  by  any  one  resident  or  so- 
journing within  its  territory  and  under  the  protection  of  its  laws,  whether  he  be  citizen  or 
alien.     Charge  to  Grand  Jury,*  2  Wall.  Jr.,  134;  5  Penn.  L.  J.  Rep.,  55. 

g  1225.  Aiding  enemies. —  If  a  prize  taken  during  the  existence  of  a  maritime  war  between 
France  and  the  United  States  be  found  to  be  regularly  commissioned  and  authorized  by  Franco 
as  a  public  or  private  ship  of  war,  all  officers  and  members  of  the  crew,  who  are  citizens  of 
the  United  States  or  some  one  of  the  states,  may  be  tried  for  treason,  in  adhering  to  and 
aiding  the  enemies  of  the  United  States.  Prize  Ship  and  Crew,*  1  Op.  AtL*y  Gen'l,  85.  See 
§1170. 

§  1226.  When  the  act  itself  amounts  to  treason,  it  involves  the  intention.  No  threat  of 
destruction  of  property  will  excuse  or  justify  such  an  act.  It  is  treason,  therefore,  to  de- 
liver up  prisoners  and  deserters  to  the  enemy,  for  such  is  adhering  to  the  enemy,  giving 
them  aid  and  comfort;  and  it  is  no  excuse  that  the  prisoners  were  delivprpd  up  upon  a  threat 
of  the  enemy  that  they  would  destroy  the  town.     Unitei  Stales  v.  Hodg?=i.*  2  Wheeler,  477. 

g  1227.  The  taking  of  a  fort  belonging  to  and  m  possession  of  the  United  States  by  an 
artillery  company  of  a  state,  and  tlie  holding  it  against  the  United  States,  is  treason  on  the 
part  of  every  one  concerned,  notwithstanding  the  fort  was  taken  without  resistance.  It  is 
also  unimportant  that  those  taking  the  fort  did  so  under  the  orders  of  the  governor  of  the 
state.     United  States  v.  Greiner,*  4  Phil.,  396. 

§  1228.  A  Jadgment  of  forfeiture  for  treason,  rendered  by  the  inferior  court  of  common 
pleas  of  a  county  in  New  Jersey,  which  had,  by  statute,  general  jurisdiction  in  cases  of 
treason,  is  conclusive  until  reversed,  though  perhaps  erroneous.  Kempe'  v.'  Kennedy,  5  Cr., 
185. 

§  1229.  Going  ashore  to  obtain  food. —  It  is  not  an  overt  act  of  treason  for  a  prisoner,  on 
board  a  hostile  ship,  to  go  ashore  with  an  armed  boat's  crew  with  the  intention  of  procuring 
food  for  the  vessel,  especially  as  the  accused  was  captured  before  the  purpose  of  the  expedi- 
tion was  accomplished.    United  States  v.  Pryor,*  3  Wash.,  234.  - 

§  1230.  Conspiracy  —  Proof  of  overt  act.—  Of  the  overt  act  of  treason  there  must  be  proof 
by  two  witnesses.  The  intention  and  the  act,  the  will  and  the  deed,  must  concur.  A  bare  con- 
spiracy is  not  treason.  But  where  it  was  proved  by  a  number  of  witnesses  that  the  prisoner 
was  at  the  place  where  the  conspiracy  was  formed  to  attack  the  house  of  the  excise  officer, 
and  also  that  he  was  on  the  march  thither ;  and  oae  witness  swore  that  the  prisoner  was  at 
the  house,  and  another  said  **  it  ran  in  his  head  that  he  saw  him  there,"  the  jury  were  told 
that  they  might  consider  how  far  the  act  of  marching  aided  the  doubtful  language  of  the 
second  witness  as  to  the  prisoner's  being  at  the  house.    United  States  v.  Mitchell,  2  Dal.,  848. 
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g  1281.  Seizure  of  property.— The  forcible  rescuing  of  a  raft  from  the  custody  of  a 
military  guard  placed  over  it  by  a  collector,  who  had  seized  it  for  a  violation  of  the  embargo 
laws,  accomplished  by  a  number  of  persons  for  private  gain,  is  not  such  a  levying  of  war 
against  the  United  States  as  constitutes  treason.     United  States  v,  Hoxie,*  1  Paine,  265. 

g  1282.  Object  of  a  local  nature. —  When  the  object  of  an  insurrection  is  of  a  local  or 
private  nature,  not  having  a  direct  tendency  to  destroy  all  property  and  all  government  by 
numbers  and  armed  force,  it  will  not  amount  to  treason ;  and  in  these  and  other  cases  that 
occur  the  true  criterion  is  the  intention  with  which  the  parties  asscfmbled.     /bid. 

^  1288.  Against  a  state.— Levying  war  exclusively  against  the  sovereignty  of  a  particu- 
lar state  is  not  treason  against  the  United  States.  But  treason  may  be  begun  against  a  state, 
and  may  be  mixed  up  with  or  merged  in  treason  against  the  United  States.  A  treasonable 
purpose  to  overthrow  the  government  of  a  state  and  forcibly  to  withdraw  it  from  the  Union, 
and  thereby  prevent  the  exercise  of  the  national  authority  within  its  limits,  is  treason  against 
the  United  States.     Charge  to  Grand  Juiy,*  1  Story,  614. 

§  1234.  Ai.ling  another  nation.-  It  is  treason  for  a  citizen,  or  any  other  person  within 
the  United  States  not  commissioned  under  France,  to  aid  and  abet  and  assist  that  nation  dur- 
ing a  maritime  war  between  her  and  the  United  States.     Treason,*  1  Op.  Att'y  Gen*l,  84. 

§  1285.  The  rebellion. —  War  levied  against  the  United  States  by  the  citizens  of  the  re- 
public, under  the  pretended  authority  of  the  new  state  government  of  North  Carolina,  or  of 
the  so-called  Confederate  government  which  assumed  the  title  of  Confederate  States,  was 
treas(m  against  the  United  States.     Shortridge  v.  Macon,  Chase's  Dec,  133.     See  §  1172. 

§  1286.  All  persons  who  made  war  upon  the  United  States  in  aid  of  secession,  and  all  giv- 
ing aid  to  the  rebellion,  were  traitors,  and  subject  to  punishment  as  such  by  act  of  congress. 
United  States  v.  Cathcart,  1  Bond,  558  (Const.,  §§  133-139). 

§  1287.  Trial  of  JelTerson  Davis.— Upon  the  trial  of  Jefforson  Davis  for  treason,  in  en- 
gaging in  insurrection  and  rebellion  against  ths  United  States,  it  having  appeared  that  prior 
to  the  rebellion  the  defendant  was  a  member  of  the  congress  of  the  United  States,  and  as 
such  member  had  taken  the  oath  to  support  the  constitution  of  the  United  States,  the  court 
was  divided  in  opinion  whether  the  penalties  and  disabilities  denounced  against  and  inflicted 
on  the  defendant,  for  his  alleged  offense,  by  the  third  section  of  the  fourteenth  amendment 
to  the  constitution,  which  declares  in  effect  that  no  person  shall  hold  any  office,  civil  or  mili- 
tary, under  the  United  States,  or  under  any  state,  who,  having  previously  taken  an  oath  as  a 
member  of  congress,  eta,  to  support  the  constitution  of  the  United  States,  shall  have  en- 
gaged in  insurrection  or  rebellion  against  tlie  same,  or  given  aid  and  comfort  to  the  enemies 
thereof,  were  not  a  bar  to  any  proceedings  against  him  on  the  indictments.  United  States  t;. 
Davis,  Chase's  Dec,  1. 

XVIII.    MlSCELLANEOlTS    OfFENSEP. 

8xmMAB.Y  —  Introducing  spirts  into  Alaska,  §  \2ZS.— Attempt  to  commit  a  crime^  %  1239.— 
AssavJt  vnth  a  dangerous  toeapon,  g  1240.—  What  is  a  dangerous  weapon^  §  1241 ;  a  ques- 
tion of  law  and  fact,  g  1242. 

§  1288.  The  introduction  or  the  attempt  to  introduce  spirituous  liquors  into  Alaska  is  a 
crime  under  the  laws  of  the  United  States.     United  States  v.  Stephens,  <i§  1243,  1244. 

§  1289.  In  order  to  constitute  an  attempt  to  commit  a  crime  there  must  be  a  combination 
of  intent  and  act — an  intent  to  commit  a  crime,  and  an  act  done  in  pursuance  of  such  in- 
tent, which  falls  short  of  the  thing  intended.  To  make  the  act  an  indictable  attempt  it  mast 
be  a  cause,  as  distinguished  from  a  condition,  and  it  must  go  so  far  that  it  would  result  in 
the  crime  unless  frustrated  by  extraneous  circumstances.  So  the  act  of  a  person  in  Alaska 
in  writing  a  letter  to  a  dealer  in  San  Francisco,  ordering  a  quantity  of  spirituous  liquors  sent 
to  him  in  Alaska,  is  not  an  attempt  to  introduce  such  liquors  into  Alaska  within  the  meaning 
of  the  statute  punishing  such  an  attempt.    Ibid,    See  g;5  1347,  1737. 

§  1240.  There  is  no  punishment  provided,  by  act  of  congress,  for  an  assault  with  a  dan- 
gerous weapon  committed  within  the  exclusive  jurisdiction  of  the  United  States,  if  com- 
mitted on  land,  even  if  such  assault  should  involve  an  attempt  to  commit  murder.  United 
States  V.  Williams,  §§  1245,  1246. 

§  1241.  A  dangerous  weapon  is  one  likely  to  produce  death  or  great  bodily  harm.  A  loaded 
pistol  is  not  only  a  dangerous  but  a  deadly  weapon.     Ibid,     See  §§  148,  714,  1354,  1461. 

g  1242.  Whether  a  particular  weapon  is  a  dangerous  or  deadly  one  is  generally  a  question 
of  law.  Sometimes  it  becomes  one  of  law  and  fact,  to  be  determined  by  the  jury  under  the 
direction  of  the  court.  But  when  it  is  practicable  for  the  court  to  declare  a  particular 
weapon  dangerous,  it  is  its  duty  to  do  so.     Ibid. 

[Notes.— See  g§  1247-1474.] 
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UNITED  STATES  v.  STEPHENS. 
(Circuit  Court  for  Oregon:  12  Federal  Reporter,  53-57.     1882.) 

Opinion  by  Deady,  D.  J. 

Statement  of  Facis. —  On  March  30,  1882,  an  information  was  filed  by  the 
district  attornoy,  accusing  the  defendant,  by  the  first  count,  of  the  crime  of 
introducing  spirituous  liquors  into  the  district  of  Ahiska  contrary  to  law;  and 
by  the  second  count,  of  the  crime  of  "attempting"  to  so  introduce  such  liquors 
into  said  district.  The  defendant  demurs  to  the  information  because  it  does  not 
state  facts  sufficient  to  constitute  a  crime.  Upon  the  argument  of  the  demurrer 
it  was  abandoned  as  to  the  first  count,  and  insisted  upon  as  to  the  second.  This 
count  alleges  that  on  July  14,  1879,  the  defendant,  being  in  the  district  of 
Alaska,  wrote  and  transmitted  a  letter  to  a  certain  firm  in  San  Francisco,  Cali- 
fornia, wherein  and  whereby  he  requested  said  firm  to  ship  and  send  to  him  at 
Fort  Wrangle,  in  said  district,  one  hundred  gallons  of  whisky ;  the  defendant 
then  well  knowing  that  said  firm  were  then  wholesale  dealers  in  spirituous 
liquors,  and  owned  and  possessed  sai<l  one  hundred  gallons  of  whisky;  "and  he 
thereby  contriving  and  intending  to  introduce  the  siiid  one  hundrecl  gallons  of 
whisky  into  the  said  district  of  Alaska." 

§1243.  T/te  introduction  of  Kin e  and  spirits  into  the  Indian  country  and 
Alaska  is  indictable,  as  is  also  an  attempt  to  do  so. 

In  United  States  v.  Seveloff,  2  Saw.,  311,  the  district  court  for  this  district 
having  decided  that  the  district  of  Alaska  was  not  "Indian  country,"  and  that 
the  act  of  June  30,  1834  (4  St.,  729),  regulating  the  trade  and  intercourse  with 
the  Indian  tribes,  was  not  in  force  therein,  congress,  in  the  general  appropriation 
act  of  March  3,  1873  (17  St.,  630),  amended  section  1  of  the  Alaska  act  of  June 
27,  1868  (15  St.,  240;  sec.  1954,  R.  S.),  so  as  to  extend  over  that  country  sec- 
tions 20  and  21  of  said  act  of  June  30,  1834,  as  well  as  the  acts  rejating  "to 
customs,  commerce  and  navigation."  The  first  of  these  sections  provides, 
among  other  things,  that  "if  any  person  shall  introduce  or  attempt  to  introduce 
any  spirituous  liquors  or  wine  into  the  Indian  country,"  except  supplies  for  the 
array  under  the  direction  of  the  war  de|xirtment,  he  "shall  forfeit  and  pay  a 
sum  not  exceeding  $300."  By  the  act  of  March  3,  1847  (9  St.,  203),  said  sec- 
tion 20  was  amended  so  that  upon  a  conviction  before  the  proper  district 
court  of  such  act  or  attempt,  the  party  should  be  punished  by  imprisonment 
not  exceeding  one  yejir.  The  section  was  again  amended  by  thi  acts  of  Feb- 
ruary 13,  1862  (12  St.,  339),  and  March  15^1804  (13  St.,  29;  sec.  2139,  R.  S.). 
By  these  latter  amendments  the  maximum  punishment  for  a  violation  of  the 
section  was  fixed  at  two  years' imprisonment  and  §300  fine;  and  jurisdiction 
was  given  to.  the  circuit  court  as  well  as  the  district. 

By  section  2  of  the  Alaska  act,  supra  (sec.  1955,  R.  S.),  the  president  was 
given  "power  to  restrict  and  regulate,  or  to  prohibit  the  importation  and  use 
of  fire-arms,  ammunition  and  distilled  spirits  into  and  within  the  territory  of 
Alaska,"  It  is  a  question  whether  this  provision,  so  far  as  distilled  spirits  are 
concerned,  was  not  superseded  and  repealed  by  the  extension  of  said  section  2'J 
over  Alaska  by  the  act  of  March  3,  1873,  supra.  This  section,  as  has  been 
stated,  absolutely  prohibits  the  introduction  of  spirituous  liquors,  which  of 
course  includes  distilled  spirits,  into  Alaska,  except  for  the  use  of  the  army,  by 
permission  of  the  war  department.  Without  doubt,  as  to  the  executive  power 
to  restrict  or  prohibit,  the  later  act  supersedes  the  earlier  one.  A  statute  power 
in  the  president  to  restrict  or  prohibit  is  certainly  rendered  nugatory  by  a  sub- 
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sequent  act  which  absolutely  prohibits.  But  as  to  the  power  'Ho  regulate," 
wliich  naturally  imi)!ies  the  powder  to  permit,  the  case  is  not  so  clear.  Proba- 
bly the  better  conclusion  is  tliat  the  acts  should  be  construeii  as  i?)  ^^^r/  materia^ 
and  both  have  effect  so  far  as  possible.  Upon  this  construction  of  the  statutes 
thQ  law  concerning  the  introduction  of  spirituous  liquors  and  wine  into  Alaska 
is  that  such  introduction  is  absolutely  prohibited,  sulgect  to  the  power  of 
the  war  department  to  permit  the  same  for  the  use  of  the  array,  and  the  power 
of  the  president  to  permit  the  introduction  of  distilled  spirits,  but  not  wine,  for 
any  puipose.  It  is  doubtful  if  any  attempt  to  commit  an  offense  of  this  char- 
acter is  indictable  at  common  law,  and  this  is  probably  the  reason  why  it  was 
mule  so  specially  by  the  act  defining  the  crime.  1  Whart.  Cr.  L.,  §  177;  1 
Bish.  Cr.  L.,  g§  OSi-,  687. 

§  1  244-.   ^Yhat  co7}8tltiit€S  an  ^^attemjyV^  to  commit  a  crime. 

It  is  said  that  the  subject  of  attempt  to  commit  crime  is  *'less  understood  by 
the  courts"  and  "more  obscure  in  the  text-books"  than  any  other  branch  of 
the  criminal  law.  Bish.  Crim.  Law,  §  G57.  And  certainly  there  is  none  in 
some  respects  more  intricate  and  difficult  of  comprehension.  It  is  almost  im- 
possible to  comprehend  all  cases  of  attempt  in  a  definition  that  does  not  neces- 
saiily  run  into  a  mere  enumeration  of  instances.  It  is  easy  to  say  that  there 
must  be  a  combination  of  intent  and  act  —  an  intent  to  commit  a  crime  and  an 
act  done  in  pui*suar.co  of  such  intent,  which  falls  short  of  the  thing  intended. 
There  are  a  class  of  acts  which  may  be  fairly  Faid  to  be  done  in  ];ursuance  of 
or  in  combination  with  an  intent  to  commit  a  crime,  but  are  not  in  a  legal  sense' 
a  part  of  it,  and  therefore  do  not  with  such  intent  constitute  an  indictable  at- 
tempt; for  instance,  the  purchase  of  a  gun  with  a  design  to  commit  murder, 

0  •  the  purchase  of  poison  with  the  same  intent.  These  are  considered  in  tho 
nature  of  preliminary  preparations  —  conditions,  not  causes  —  and,  although 
c  -existent  with  a  guilty  intent,  are  indifferent  in  their  character,  and  do  not 
advance  the  conduct  of  the  party  be3'ond  the  sphere  of  mere  intent.  They  are, 
it  is  true,  the  necessary  conditions,  without  which  the  shooting  or  poisoning 
couhl  not  take  place,  but  they  are  not,  in  the  eye  of  the  law,  the  cause  of  either. 

1  Whart.  Cr.  L,  §§  178,  181  •'  1  Bish.  Cr.  L.,  §  6G8  etscq.;  People  v.  Murray,  14 
Cal.,  160.  Dr.  Wharton  says  {supra ^  %  181):  "  To  make  the  act  an  indictable 
attempt  it  must  b;3  a  cause^  as  distinguished  from  a  condition;  and  it  must  go 
so  far  that  it  would  result  in  the  crime  unless  frustrated  by  extraneous  circum- 
stances." 

Bishop  says  {sxcpra^  §  660):  "It  is  plain  that  if  a  man  who  has  a  wicked 
purpose  in  his  heart  does  something  entirely  foreign  in  its  nature  from  that 
purpose,  he  does  not  commit  a  criminal  attempt  to  do  the  thing  proposed.  On 
tiie  ether  hand,  if  he  does  what  is  exactly  adapted  to  accomplish  the  evil  meant, 
yet  proceeds  not  far  enough  in  the  doing  for  the  cognizance  of  the  law,  he  still 
escapes  punishment.  Again,  if  he  does  a  thing  not  completely,  as  the  result 
discloses,  adapted  to  accomplish  the  wrong,  he  may,  under  some  circumstances, 
be  punishable,  while  under  other  circumstances  he  may  escape.  And  the  diffi- 
culty is  not  a  small  one  to  lay  down  rules,  readily  applied,  which  shall  guide 
the  practitioner  in  respect  to  the  circumstances  in  which  the  criminal  attempt 
is  sufficient." 

In  People  v.  Murray,  supra,  the  defendant  was  indicted  for  an  attempt  to 
contract  an  incestuous  marriage,  and  was  found  guilty.  From  the  evidence  it 
appeared  that  he  intended  to  contract  such  marriage;  that  he  eloped  with  his 
niece  for  that  purpose,  and  requested  a  third  person  to  get  a  magistrate  to  per- 
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form  the  ceremony.  Upon  an  appeal  the  judgment  was  reversed.  Chief  Jas* 
tice  Field,  delivering  the  opinion  of  the  court,  said:  '^  It  [the  evidence]  shows 
very  clearly  the  intention  of  the  defendant,  but  something  more  than  mere  in- 
tention is  necessary  to  constitute  the  offense  charged.  Between  preparation 
for  the  attempt  and  the  attempt  itself  there  is  a  wide  difference.  The  prepara- 
tion consists  in  devising  or  arranging  the  means  or  measures  necessary  for  the 
commission  of  the  offense;  the  attempt  is  the  direct  movement  towards  the 
commission  after  the  preparations  are  made;  •  .  .  but  until  the  officer  was 
engaged,  and  the  parties  stood  before  him,  ready  to  take  the  vows  appropriate 
to  the  contract  of  marriage,  it  cannot  be  said,  in  strictness,  that  the  attempt 
was  made.  The  attempt  contemplated  by  the  statute  must  be  manifested  by 
acts  whicl\  would  end  in  the  consummation  of  the  particular  offense  but  for 
the  intervention  of  circumstances  independent  of  the  will  of  the  party." 

In  the  case  under  consideration,  to  constitute  the  attempt  charged  in  the  in- 
formation, there  must  have  been  an  intent  to  commit  the  crime  of  introducing 
spirituous  liquors  into  Alaska,  combined  with  an  act  done  in  pursuance  of  such 
intention  that^  apparently,  in  the  usual  course  of  events,  would  have  resulted 
in  such  introduction,  unless  interrupted  by  extraneous  circumstances,  but  which 
actually  fell  short  of  such  result.     But  it  does  not  appear  that  anything  was 
done  by  the  defendant  towards  the  commission  of  the  intended  crime  of  in- 
troducing spirituous  liquors  into  Alaska  but  to  offeror  attempt  to  purchase  the 
same  in  San  Francisco.     The  written  order  sent  there  by  the  defendant  was,  in 
effect,  nothing  more  or  less  than  an  offer  by  him  to  purchase  the  one  hundred 
gallons  of  whisky;  and  it  will  simplify  the  case  to  regard  him  as  being  present 
at  the  house  of  the  San  Francisco  firm  at  the  time  his  order  reached  them  seek- 
ing to  purchase  the  liquor  with  the  intent  of  committing  the  crime  of  introducing 
the  same  into  Alaska.    But  the  case  made  by  the  information  stops  here*    It 
does  not  show  that  he  bought  any  liquor.     Whether  he  changed  his  mind  and 
•countermanded  the  order  before  the  delivery  of  the  goods,  or  whether  the  firm 
refused  to  deal  with  him,  does  not  appear.     Now,  an  offer  to  purchase  whisky 
with  the  intent  to  ship  it  to  Alaska  is^  in  any  view  of  the  matter,  a  mere  act 
of  preparation,  of  which  the  law  talces  no  cognizance.     As  the  matter  then 
stood,  it  was  impossible  for  the  defendant  to  attempt  to  introduce  this  liquor 
into  Alaska,  because  he  did  not  own  or  control  it.     It  was  simply  an  attempt 
to  purchase  —  an  act  harmless  and  indifferent  in  itself,  whatever  the  purpose 
with  which  it  was  done.     But  suppose  the  defendant  had  gone  further  and 
actually  succeeded  in  purchasing  the  liquor,  wherein  would  the  case  differ  from 
that  of  the  person  who  bought  the  gun  or  poison  with  intent  to  commit  mur- 
der, but  did  no  subsequent  act  in  execution  of  such  purpose?    In  all  essentials 
they  are  the  same.     A  purchase  of  spirituous  liquor  at  San  Francisco  or  Port- 
land, either  in  person  or   by  written  order  or  application,  with  intent  to  com- 
mit a  crime  with  the  same  —  as  to  dispose  qf  it  at  retail  without  a  license,  or 
to  a  minor,  or  to  introduce  it  into  Alaska  —  is  merely  a  preparatorj'  act,  indif- 
ferent in  its  character,  of  which  the  law,  lacking  the  omniscience  of  Deity, 
cannot  take  cognizance.     At  what  period  of  the  transaction  the  shipper  of 
liquor  to  Alaska  is  guilty  of  an  attempt  to  introduce  the  same   there  is  not 
very  easily  determined.     CerLuinly  the  liquor  must  first  be  purchased,  obtained 
in  some  wa}',  and  started  for  its  illegal  destination.     But  it  is  doubtful  whether 
^^e  attempt  or  the  act  necessary  to  constitute  it  can  be  committed  until  the 
liquor  is  taken  so  near  to  some  point  or  place  of  "  the  mainland,  islands  or 
^Yale^s"  of  Alaska  as  to  render  it  convqnient  to  introduce  it  from  there,  or  to 
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make  it  manifest  that  such  was  the  present  purpose  of  the  parties  concerned. 
But  this  is  a  mere  suggestion,  and  each  case  must  be  determined  upon  its  owa 
circumstances. 

The  demurrer  is  sustained  to  the  second  count,  and  overruled  as  to  the  first. 

UNITED  STATES  v.  WILLIAMS. 
(Circuit  Court  for  Oregon:  6  Sawyer,  244-247.     1880.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  On  January  Y,  1879,  the  grand  jury  for  this  district 
found  an  indictment  against  the  defendant,  containing  two  counts.  The  first 
one  charges  him  with  "an  attempt  to  commit  the  crime  of  murder  by  means 
not  constituting  an  assault  with  a  dangerous  weapon,"  by  wilfully  and  mali- 
ciously "shooting  one  Edward  Eobcrt  Roy,"  on  October  8, 1879,  with  a  loaded 
pistol,  with  intent  him  to  murder,  at  Sitka,  in  the  territory  of  Alaska.  The  sec- 
ond one  charges  him  with  an  assault  upon  said  Roy,  at  the  time  and  place  afore- 
said with  a  loaded  pistol,  with  intent  him  to  kill,  and  alleges  that  said  territory 
of  Alaska  was  then  and  there  Indian  territor3^  The  defendant  demurred  to  the 
indictment,  upon  the  ground  that  the  facts  stated  did  not  constitute  a  crime. 
The  court  sustained  the  demurrer  to  the  second  count,  holding  that  Alaska  was 
not  "the  Indian  country,"  within  the  purview  of  section  21  of  the  act  of 
March  27, 1854  (10  Stat.,  270;  R.  S.,sec.  2142),  defining  the  crime  of  an  assault 
by  a  white  person  within  such  country  with  a  deadly  weapon,  with  intent  to 
kill,  and  citing  United  States  v.  Seveloff,  2  Saw.,  311;  United  States  v.  Carr,  3 
id.,  302;  Waters  v,  Campbell,  4  id.,  121.  The  demurrer  to  the  second  count 
was  overruled  pro  forma^  whereupon  the  defendant  pleaded  guilty  thereto,  and 
then  moved  in  arrest  of  judgment  for  the  cause  stated  in  the  demurrer. 

§  1245.  The  attempt  to  co?nmit  murder  by  assault  loith  a  dangerous  weapon 
is  not  punishable  by  any  law  of  the  United  States^  where  the  assault  was  made 
upon  land  in  places  withiii  the  exclusive  jurisdictio7i  thereof. 

This  count  is  based  upon  section  2  of  the  act  of  March  3, 1857  (11  Stat.,  250; 
R.  S.,  sec.  5342),  which  provides,  in  effect,  that  every  person  who,  within  any 
place  or  district  of  country  under  the  exclusive  jurisdiction  of  the  United 
States,  or  upon  the  high  seas,  or  other  water  within  the  admiralty  jurisdiction 
thereof,  and  out  of  the  jurisdiction  of  any  particular  state,  attempts  to  commit 
murder  "  by  any  means  not  constituting  the  offense  of  assault  with  a  danger- 
ous weapon,"  shall  be  punished,  etc.  Without  doubt,  Sitka,  in  Alaska,  is  a 
place  under  the  exclusive  jurisdiction  of  the  United  States,  and  not  within  the 
jurisdiction  of  any  state.  Therefore,  it  appearing  from  the  indictment  that  the 
defendant  was  first  brought  within  this  district  for  trial,  it  follows  that  if 
the  alleged  assault  is  a  violation  of  any  law  of  the  United  States,  the  motion 
must  be  denied.     R.  S.,  sec.  730;  United  States  v,  Carr,  supra^  304. 

The  only  provision  in  the  statutes  of  the  United  States  for  punishing  an  at- 
tempt to  commit  murder  or  manslaughter  on  land  is  found  in  section  5342,  supra^ 
but  for  some  reason  this  is  confined  to  cases  where  the  means  used  do  not  consti- 
tute "  the  offense  of  assault  with  a  dangerous  weapon."  The  punishment  of  an 
assault  with  a  dangerous  weapon,  or  with  intent  to  perpetrate  a  felony,  com- 
mitted on  the  waters  within  the  jurisdiction  of  the  United  States,  and  out  of  the 
jurisdiction  of  any  particular  state,  was  provided  for  in  section  4  of  the  act  of 
March  3,  1825  (4  Stat.,  115;  R.  S.,  sec.  5346),  but  not  the  attempt  to  commit 
murder  or  manslaughter,  unless  it  was  coincident  with  such  assault.    But  an 
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attempt  to  commit  murder  or  manslaughter  on  land,  or  an  assault  there,  by 
whatever  means  committed,  was  not  punishable  by  any  law  of  the  United 
States  until  1857,  when,  as  has  been  stated,  by  section  2  of  the  act  of  March 
3  of  that  year,  it  was  declared  that  an  attempt  to  commit  murder  or  man- 
slaughter, whether  on  land  or  water,  should  be  punished  as  therein  prescribed; 
provided,  such  attempt  was  not  made  by  means  of  the  assault  mentioned  in 
the  act  of  1825,  mpra^  thus  limiting  the  operation  of  the  statute  to  attempts 
made  by  drowning,  poisoning,  or  the  like.  And  probably  this  was  so  provided 
upon  the  erroneous  impression  that  the  act  of  1825  was  applicable  to  assaults 
committed  on  land  as  well  as  water.  But  however  this  may  be,  as  a  result  of 
this  patch-work  legislation,  it  appears  that  there  is  no  punishment  provided  for 
an  assault  with  a  dangerous  weapon  committed  within  the  exclusive  jurisdic- 
tion of  the  United  States,  if  committed  on  land,  even  if  such  assault  should 
involve,  as  it  may,  and  did  in  this  case,  an  attempt  to  commit  murder. 

§1246.  A  dangerous  weapon  is  one  likely  to  produce  death  or  great  lodily 
harm;  and  the  question  of  its  character  is  gene7*allg  one  of  mixed  law  and  fact. 

In  the  drawing  of  the  indictment,  an  effort  had  been  made  to  bring  this  case 
within  the  terms  of  section  5342,  R.  S.,  by  an  averment  therein  that  the  at- 
tempt to  murder  was  made  "by  means  not  constituting  an  assault  with  a  dan- 
gerous weapon."  But  this  is  necessarily  avoided,  and  in  effect  rendered  null, 
by  the  very  statement  of  the  alleged  commission  of  the  alleged  offense  —  that 
the  defendant  attempted  to  commit  murder  by  shooting  Roy  with  a  loaded 
pistol.  "Whether  a  particular  weapon  is  a  deadly  or  dangerous  one  is  generally 
a  question  of  law.  Sometimes,  owing  to  the  equivocal  character  of  the  instru- 
ment—  as  a  belaying-pin  —  or  the  manner  and  circumstances  of  its  use,  the 
question  becomes  one  of  law  and  fact,  to  be  determined  by  the  jury  under  the 
direction  of  the  court.  But  where  it  is  practicable  for  the  court  to  declare  a 
particular  weapon  dangerous  or  not,  it  is  its  duty  to  do  so.  A  dangerous 
weapon  is  one  likely  to  produce  death  or  great  bodily  harm.  A  loaded  pistol  is 
not  only  a  dangerous,  but  a  deadly  weapon.  The  prime  purpose  of  its  construc- 
tion and  use  is  to  endanger  and  destroy  life.  This  is  a  fact  of  such  general 
notoriety  that  the  court  must  take  notice  of  it.  United  States  v.  Small,  2 
Curt.,  242;  United  States  v.  Wilson,  1  Bald,,  09.  It  appears,  then,  from  the 
indictment,  notwithstanding  the  averment  therein  to  the  contrary,  that  the  act 
alleged  to  be  an  attempt  to  commit  murder  was  an  assault  with  a  dangerous 
weapon,  and,  therefore,  not  punishable  by  the  statute. 

The  motion  in  arrest  of  judgment  must  be  allowed,  and  the  defendant  dis- 
charged. By  this  ruling  the  defendant  will  escape  punishment  for  what  ap- 
pears to  have  been  an  atrocious  crime,  but  the  court  cannot  inflict  punishment 
wfiere  the  law  does  not  so  provide.  It  is  the  duty  of  the  legislature  to  correct 
the  omission  or  defect  in  the  law,  and  it  is  to  be  hoped  that  the  result  in  this 
case  will  attract  the  attention  of  congress  to  the  matter  at  an  early  day. 

§  1247.  Attempt.— Every  attempt  or  offer  to  commit  any  crime  or  misdemeanor  at  com- 
mon law,  or  by  statute,  is  not  an  indictable  offense.  Only  those  attempts  or  offers  to  violate 
laws  are  indictable,  which,  if  the  attempt  were  carried  into  effect,  would  invade  the  very 
safeguards  of  social  order,  or  lead  to  the  utter  subversion  or  corruption  of  our  political  insti- 
tutions; as,  for  example,  an  attempt  to  commit  a  breach  of  the  peace,  or  to  bribe  an  officer 
of  the  government.  An  attempt  to  sell  a  free  negro  as  a  slave  is  not,  therefore,  indictable  as 
an  offense,  nor  is  such  an  attempt  indictable  as  a  fraud  at  common  law.  United  States  v, 
Henning,*  4  Cr.  0.  C,  608.    See  g§  1239,  1737. 

§  1248.  Under  the  Maryland  law  of  1751,  declaring  that  "slaves,  convicted  of  attempting 
to  murder  any  person,  shall  suffer  death  without  benefit  of  clergy,"  a  slave  who  takes  an  axe, 
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Hnd  enters  with  it  into  his  mistress'  room,  with  intent  to  murder  her,  and  is  prevented  by  the 
awakening  of  his  mistress  and  her  servant,  and  by  their  noise,  and  his  being  seized  and  forced 
out  of  the  room,  from  executing  his  intention,  is  guilty.  United  States  v.  Bowen,  4  Or.  G. 
C,  604. 

§  124d.  National  banks. —  Where  a  president  of  a  national  bank,  charged  as  trustee  with 
the  administration  of  the  funds  of  the  bank  in  his  hands,  converts  them  to  his  own  use,  he 
embezzles  and  abstracts  them  within  the  statute  relating  to  embezzlements  by  officers  of 
such  banks,  unless  he  shows  authority  to  do  so.  In  re  Van  Cam  pen,*  2  Ben.,  419.  See 
§§  251,  2628. 

§  12/50.  In  a  prosecution  under  the  first  clause  of  section  5209,  Revised  Statutes,  for  ena- 
bezzling,  abstracting  and  wilfully  misapplying  the  property  of  a  national  bank,  it  seems  that 
testimony  showing  other  violations  of  law  mentioned  in  the  latter  part  of  said  section  are 
admissible  in  evidence,  and  are  important  as  bearing  on  the  question  of  intent  Evidence  of 
previous  good  character  is  admissible.     United  States  v.  Lee,*  12  Fed.  R.,  816. 

§  1251.  It  is  not  necessary  to  show  that  the  person  who  misapplies  the  funds  derived  any 
benefit  troni  the  transaction,  directly  or  indirectly.  The  word  "defraud,"  as  used  in  the  law 
(see  sec.  5209,  R.  S.),  implies  that  the  accused  received  some  benefit,  but  the  word  '*  injure," 
used  with  it,  applies  where  the  party  receives  no  such  benefit.     Ibid. 

g  1252.  The  crime  of  **  abstraction,"  created  by  the  statute,  applies  to  cases  where  one  for 
his  own  benefit  takes  the  property  of  another ;  but  it  is  not  necessary  that  any  position  of 
trust  should  exist  between  the  paities,  nor  is  it  necessary  that  the  property  should  lawfully 
come  into  the  possession  of  the  person  abstracting  it.     Ibid, 

§  1253.  On  an  indictment  against  the  cashier  of  a  national  bank  for  embezzling  its  funds, 
«  where  it  is  shown  that  the  defendant  used  such  money  in  stock  operations  as  margins,  evi- 
dence that  such  transactions  were  known  to  the  president  of  the  bank  and  "some  of  the 
directors."  no  resolution  of  the  directors  authorizing  it,  and  that  such  transactions  were  for 
the  benefit  of  the  bank,  is  inadmissible.    United  States  v,  Taintor,*  11  Blatch.,  874. 

§  1254.  Homicide  in  Indian  eoantry. —  A  trial  for  homicide  committed  in  an  Indian  reser- 
vation must  be  had  on  the  federal  side  of  a  territorial  court,  and  is  governed  by  the  United 
States  statutes  and  the  rules  of  the  common  law.     McCall  v.  United  States,*  1  Dak.  Ty,  320. 

§  1255.  Offenses  by  Indians. —  Congress  has  power  to  provide  for  the  punishment  of 
Indians  for  offenses  committed  against  the  United  States,  especially  when  the  offenses  con- 
sist in  attacks  for  purposes  of  robbery  and  plunder,  and  not  open  acta  of  war  and  hostility. 
United  States  v.  Cha-to-kah-na-pe-sha,  Hemp.,  27. 

§  1256.  Trade  and  intercourse  with  Indians.— The  act  of  congress  of  June  30,  1834,  regu- 
lating trade  and  intercourse  between  Indian  tribes,  provided  that  the  provision  of  the  clause 
relating  to  crimes  *'  shall  not  extend  to  crimes  committed  by  one  Indian  against  the  person  or 
property  of  another  Indian."  Held^  that  a  white  citizen  who  at  mature  age  Avent  to  reside 
within  the  Cherokee  reservation,  and  was  adopted  into  the  tribe,  did  not  thereby  become  au 
Indian  within  the  exception  above  referred  to.     United  States  v.  Rogers,  4  How.,  573. 

§  1257.  Selling  liquor  to  Indians.— Under  the  act  of  June  30,  1834,  declaring  that  if  any 
person  sold  spirituous  liquor  to  an  Indian  in  the  Indian  country,  he  should  forfeit  $500, 
as  amended  by  the  act  of  February  13,  1S62,  punishing  any  person  who  shall  sell  to  an  Indian 
under  charge  of  an  Indian  agent  or  superintendent  appointed  by  the  United  States,  it  is  a 
crime  to  sell  liquor  in  the  territorial  limits  of  Minnesota  and  without  any  Indian  reservation, 
to  an  Indian  of  the  Winnebago  tribe,  under  the  charge  of  the  Indian  agent  for  that  tribe. 
United  States  v,  Holliday,  3  Wall.,  407. 

§  1258.  Uuder  tiie  act  of  congress  of  March  15,  1864,  punishing  any  person  who  *' shall  sell 
,  .  .  or  dispose  of  any  spirituous  liquors  to  any  Indian,  under  the  charge  of  an  Indian 
superintendent  or  Indian  agent  appointed  by  the  United  States,"  it  is  not  essential,  in  order 
to  maintain  the  indictment,  that  there  should  be  an  immediate  personal  superintendence  by 
the  agent  over  the  Indian.  The  soiling  of  liquor  to  an  Indian  at  the  time  off  the  reservation 
and  living  away  from  the  tribe  is  within  the  act,  provided  tlie  tribe  is  uuder  an  agent  or  super- 
intendent, and  tliu  Indian  still  maintains  his  tribal  relation.  United  States  v,  Fiynu,  1  Dill., 
451. 

§  1259.  Thc^  exception,  "an  Indian  in  the  Indian  country,"  in  section  2139,  Revised  Statutes, 
punishing  '*  every  person  except  au  Indian  in  tlie  Indian  country,  who  sells,  exchanges,  gives, 
barters  or  disposes  of  any  spirituous  liquors  or  wine  to  any  Indian  under  the  charge  of  any 
Indian  supuriulundeut  or  agent,"  exlouds  only  to  the  oilender  and  not  the  offense.  United 
States  V.  Winslow,*  3  Saw.,  ooT. 

§  1260.  Tlie  fifth  section  of  the  act  of  June  5,  18")0,  making  Oregon  *'  Indian  country,"  so  far 
as  the  offense  of  disposing  of  spirituous  liquors  to  Indians  is  concerned,  is  not  repealed  by 
section  5596  of  the  Revised  SUitutes.     Ibid. 

§  1261.  "  Tho  Indian  country,'*  within  the  meaning  of  the  statute  making  it  a  crime  to  in- 
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troduce  spirituous  liquors  therein,  is  only  that  portion  of  the  United  States  or  its  territories 
which  has  been  declared  to  be  such  by  an  act  of  congress.   United  States  v,  Seveloff,*  2  Saw., 

§  1262.  The  territory  of  Alaska  is  not  a  part  of  "the  Indian  country,"  and  it  is  therefore 
not  a  violation  of  section  20  of  the  act  of  1834  to  introduce  spirituous  liquora  therein.     Ibid, 

§  12G3.  The  twentieth  section  of  the  act  of  1834,  as  amended  by  the  acts  of  February  13. 1863, 
and  March  15,  1864,  making  the  disposing  of  spirituous  liquors  to  any  Indian  under  the  charge 
of  any  Indian  agent  a  crime,  without  reference  to  the  locality  in  which  the  act  is  done,  does 
not  apply  to  the  territory  of  Alaska,  since  that  territory  was  not  acquired  until  afterwards, 
and  if  congress  had  intended  that  those  provisions  should  be  in  force  there  it  would  have  so 
declared  by  the  act  of  July  27,  186a     Ibid. 

§  12ft4.  Common  law  offenses. —  It  is  held  to  be  an  indictable  offense  at  common  law  to 
incite  and  encourage  a  fierce  and  dangerous  dog  to  bite  a  cow.  United  States  v,  McDuell,  5 
Cr.  C.C.,  891. 

§  1265.  A  contempt  of  court  is  a  crinie  at  common  law.  United  States  v.  Jacobi,*  14  Int. 
Rev.  Rec.,  45. 

g  128«.  What  is  known  in  the  technical  vocabulary  of  politicians  as  "  log-rolling "  is  a 
misdemeanor  at  common  law,  punishable  by  indictment.  Marshall  i\  Baltimore  &  Ohio  R*y 
Co.,  16  How.,  836. 

§  1267.  Public  cruelty  to  a  cow,  by  cruelly  beating  her  in  the  public  streets,  to  the  common 
nuisance  of  the  citizens,  is  indictable  as  an  offense  at  common  law.  It  is  not  necessary  to 
prove  that  the  cow  died  of  the  beating.    United  States  r.  Jackson,*  4  Cr.  C.  C,  483. 

§  1268.  Instigating  and  inciting  another  to  commit  an  assault  and  battery  is  a  misdemeanor 
at  common  law.     United  States  v.  Lyles,*  4  Cr.  C.  C,  469. 

§  1260.  An  indictment  for  conspiracy  to  cheat,  by  selling  a  free  negro  as  a  slave,  will  not 
be  quashed  on  the  ground  that  cheating  by  a  simple  false  assertion  is  not  indictable  at  com- 
mon law.     United  States  v.  Spalding,  4  Cr.  C.  C,  616. 

§  1270.  A  simple  assault  and  battery  upon  a  slave  ia  not  an  indictable  offense  at  common 
law.    United  States  v.  Lloyd,  4  Cr.  C.  C,  468. 

§  1271.  It  is  an  indictable  offense  at  common  law  to  cruelly,  inhumanly,  and  maliciously, 
beat,  cut,  slash  and  ill-treat  one's  own  slave.     United  States  r.  Brockett,  2  Cr.  C,  C,  441. 

1$  1272.  The  beating  of  one's  own  slave  or  the  slave  of  another  cruelly,  and  exposing  him, 
so  beaten,  to  public  view,  is  indictable  as  a  misdemeanor  at  common  law.  United  States  t*. 
Lloyd,  4  Cr.  C.  C,  470;  United  States  v.  Cross,  4  Cr.  C.  C.  603. 

S  1278.  At  common  law  a  coroner  is  not  required  to  put  down  in  writing  the  evidence 
given  on  an  inquisition ;  but  if  he  chooses  to  write  it  down,  and  states  it  falsely  or  unfairly, 
it  is  not  an  indictable  offense.     United  States  v.  Faw,*  1  Cr.  C.  C,  4'56. 

§  1274.  Transporting  military  stores  to  Canada.—  Under  the  act  of  July  6,  1812,  declar- 
ing it  to  be  a  misdemeanor  for  any  citizen  or  inhabitant  of  the  United  States  to  "  transport,  or 
attempt  to  transport,  over  land  or  otherwise,  in  any  wagon,  cart,  sleigh,  boat,  or  otherwise, 
naval  or  military  stores,  arms  or  munitions  of  war,  or  any  articles  of  provision  from  the 
United  States  to  Canada,"  it  is  no  offense  to  drive  fat  oxen  on  foot  from  the  United  States  into 
Canada.     United  States  v,  Sheldon,  2  Wheat.,  119. 

§  1276.  Military  expedition  against  foreign  power.— Some  definite  act  or  acts  of  which 
the  mind  can  take  cognizance  must  be  proved  to  sustain  a  charge  under  the  sixth  section  of 
the  act  of  April  20,  1818,  punishing  any  person  who  "shall,  within  the  territory  or  juris- 
diction of  the  United  States,  begin  or  set  on  foot,  or  provide  or  prepare  the  means  for  any 
military  expedition  or  enterprise,  to  be  carried  on  from  thence  against  the  territory  or  do- 
minions of  any  foreign  prince  or  state,  or  of  any  colony,  district  or  people,  with  whom  the 
United  States  are  at  peace."  Mere  words,  written  or  spoken,  will  not  constitute  the  offense. 
United  States  v.  Lumsden,*  1  Bond,  5. 

§  1276.  Where  the  means  are  procured,  to  be  used  on  tlie  occurrence  of  a  future  contingent 
event,  no  liability  is  incurred  under  this  statute.  The  test  of  the  criminality  of  the  act  is 
the  intention ;  but  if  the  intention  is  that  the  means  provided  or  procured  shall  only  be  used 
at  a  time  and  under  circumstances  in  which  they  could  be  used,  without  a  violation  of  any 
law,  no  criminality  attaches  to  the  act.     Ibid. 

§  1277.  Under  the  third  section  of  the  act  of  April  20,  1818,  providing  a  penalty  against 
any  person  who  shall,  within  the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to 
fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  knowingly  be  concerned  in 
the  furnishing,  fitting  out  or  arming,  of  any  ship  or  vessel,  with  intent  that  such  ship  or  ves- 
sel shall  be  employed  in  the  service  of  any  foreign  prince  or  state,  ...  to  cruise  or  com- 
mit hostilities  against  the  subjects  ...  of  any  foreign  prince  or  state,  .  .  .  with 
whom  the  United  States  are  at  peace,"  it  is  not  necessary  that  the  vessel  should  be  armed,  or 
in  a  condition  to  commit  hostilities,  on  leaving  the  United  States,  in  order  to  convict  one  in- 
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dieted  for  boiDg  concerned  in  fitting  out  or  arming  such  a  vessel.  United  States  v.  Quincy,* 
6 Pet,  445. 

§  1278.  But  if  the  defendant,  under  the  above  act  and  indictment,  had  no  present  intention 
at  the  time  the  vessel  sailed,  of  using  the  vessel  as  a  privateer,  but  only  wished  to  so  employ 
her  if  he  could  raise  the  necessary  funds  in  a  foreign  port  to  prepare  her  for  the  cruise,  then 
he  is  not  guilty.     Ibid. 

§  1270.  But  if  the  defendant  in  this  indictment  has  formed  the  intention  that  the  vessel 
shall  be  used  as  set  forth,  the  fact  that  such  intention  is  afterwards  defeated  by  failure  to 
raise  funds  in  a  foreign  port  will  not  purge  tlie  offense  already  consummated.     Ibid. 

§  1280.  No  offense  is  committed  under  the  act  of  congress  declaring  it  to  be  a  misdemeanor 
for  any  person  within  the  limits  of  the  United  States  to  *•  fit  out  and  arm,  or  attempt  to  fit 
out  and  arm,  or  procure  to  be  fitted  out  and  armed,"  or  to  **  knowingly  be  concerned  in 
the  furnishing,  fitting  out  or  arming  of  any  ship  or  vessel,  with  intent  that  such  ship  or  ves- 
sel shall  be  employed  in  the  service  of  any  foreign  prince  or  state,"  to  cruise  or  commit  hos- 
tilities against  people  with  whom  the  United  States. are  at  peace,  etc.,  unle^is  the  vessel  is 
armed  as  well  as  fitted  out.     United  States  v.  Skinner,*  2  Wlieeler,  212. 

§  1281.  Under  section  6  of  the  act  of  April  20,  1818,  declaring  "  that  if  any  person  shall, 
witliin  the  territory  or  jurisdiction  of  the  United  States,  begin  or  set  on  foot,  or  provide  or 
prepare  the  means  for  any  military  expedition  or  enterprise,  to  be  carried  on  from  thence 
against  the  territory  or  dominion  of  any  foreign  x>rince  or  slate,  or  of  any  colony,  district  or 
people,  with  whom  the  United  States  are  at  peace,  every  pcu-oon  so  (UTendhig  shall  be  deemed 
guilty  of  a  high  misdemeanor,"  it  is  sufiicient  to  charge  the  offense  in  the  language  of  the 
statute.  It  is  not  necessary  to  btate  what  acts  were  done  to  begin  or  set  on  foot  a  military  ex- 
pedition, nor  what  acts  rendered  the  expedition  military.  It  is  not  necessary  to  allege  any 
criminal  intent,  since  the  definition  of  the  offense  iuiijorts  a  criminal  knowkvlge  and  intent  in 
those  committing  it.  The  indictment  need  not  state  from  wliat  particular  place  in  tl^e  United 
States  or  at  what  time  the  expedition  or  enterprise  was  to  be  carried  on.  United  States  v. 
O'Sullivan,*  9  N.  Y.  Leg.  Obs.,  .357. 

g  1282.  Said  sixth  section  comprehends  all  the  acts  denounced,  when  conmiitted  within  the 
United  States,  against  a  friendly  power,  whether  that  power  be  engaged  in  war  with  another 
power  or  at  peace  with  all  the  world.     Ibid. 

§  1283.  The  word  "  soldier,"  as  used  in  the  neutrality  act  of  181 S,  declaring  it  to  be  a  mis- 
demeanor *'if  any  person  shall,  withiQ  the  territory  or  jurisdiction  of  the  United  States,  en- 
list or  enter  himself  ...  in  the  service  of  any  foreign  prince,  state,  colony,  district  or 
people,  as  a  soldier,  or  marine,  or  seaman,  on  board  of  any  vessel  of  war,  letter  of  marque  or 
privateer,"  must  be  taken  in  its  ordinary  sense,  as  one  enlisted  to  serve  on  land  in  a  land  army. 
United  States  v.  Kazinski,*  2  Spr.,  7. 

§  1284,  An  expedition  carried  on  from  the  United  States,  with  intent  to  commit  hostilities 
against  a  power  at  peace  with  the  United  States,  is  a  violation  of  the  act  of  17U4,  whether  the 
association  to  carry  out  the  expedition  originated  in  the  United  States  or  beyond  the  seas.  If 
a  regiment  of  foreign  soldiers,  armed  and  equipped,  should  land  in  the  United  States  and  hire 
a  vessel  to  transport  them  to  another  country  with  intent  to  make  war  on  a  power  at  peace 
with  us,  it  would  constitute  the  offense,  and  it  would  be  immaterial  whether  the  company 
departed  as  passengers  or  hired  a  ship.     Ex  parte  Needham,*  Pet.  C.  C,  487. 

§  1285.  Under  the  neutrality  act  of  1818,  it  is  not  a  crime  to  leave  this  country  with  intent 
to  enlist  in  foreign  military  service.     United  States  v.  Kazinski,*  3  Spr.,  11. 

§  1280.  A  minister  from  the  government  of  Buenos  Ayres  to  that  of  the  United  States, 
not  being  accredited  by  the  president,  and  the  independence  of  Buenos  Ayres  not  being  ac- 
knowledged by  the  United  States,  is  liable  to  be  proceeded  against  for  any  offense  he  may 
commit  against  our  laws,  in  the  same  way  as  any  other  individual.  United  States  v.  Skin- 
ner,* 2  Wheeler,  232.     See  §  2661. 

§  1287.  Arresting  a  public  minister.— On  an  indictment  under  the  law  of  1790,  for  ar- 
resting and  imprisoning  a  public  minister,  it  is  not  necessary  to  show  that  the  defendant  knew 
the  person  arrested  to  be  a  public  minister.  The  statute  does  not  make  knowledge  of  that 
fact  an  element  of  the  offense.     United  States  v,  Benner,*  Bald.,  234.     See  §  3661. 

§  1288.  On  an  indictment  for  arresting  a  public  minister,  it  is  immaterial  that  the  minister 
submitted  to  arrest.  The  privilege  is  not  personal  with  the  minister  and  cannot  be  waived. 
Ibid. 

§  1280.  Offenses  against  public  ministers.— The  law  of  nations,  with  respect  to  offenses 
committed  against  ambassadors  and  public  ministers,  identifies  the  property  of  the  minister, 
attached  to  his  pei-son,  or  in  his  use,  with  his  person.  Any  insult  upon  it  is  considered 
an  insult  upon  the  person  of  the  minister  and  his  sovereign.  It  is  therefore  an  offens3  against 
the  law  of  nations,  and  punishable  by  the  act  of  congress,  to  shoot  at  a  picture  exhibited  in 
the  window  of  a  public  minister.     But  the  defendant  must  liave  known  that  the  house  upon 
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which  the  violence  was  committed  was  the  domicile  of  the  minister.    United  States  v.  Hand,* 
2  Wash.,  435.    See  CJONSULS  and  Ministeks,  IT, 

§  3200.  In  an  indictment  for  an  assault  upon  a  foreign  minister,  it  is  immaterial  whether 
or  not  the  defendant  knew  at  the  time  that  the  person  assaulted  was  a  foreign  minister. 
United  States  v,  Ortega,*  4  Wasli.,  531. 

g  1291.  On  an  indictment  for  an  assault  upon  a  foreign  minister,  proof  that  the  person  as- 
saulted has  been  received  by  the  government  as  such  minister  is  conclusive  of  his  character, 
without  strict  proof  of  his  authority  emanating  from  his  sovereign.     Ibid. 

§  1202.  A  person  is  not  liable  as  for  assaulting  a  public  minister  if  such  minister  first  as- 
saulted him,  and  he  defended  himself  against  such  assault.     Ibid. 

g  1203.  An  assault  and  battery  committed  by  a  citizen  upon  a  public  minister  is  excused  by 
a  previous  assault  by  the  minister  upon  llie  citizen  in  the  same  manner  as  if  both  had  been 
citizens.     United  States  v.  Liddle,*  2  Wash.,  205. 

§  1204.  Though  an  assault  by  a  public  minister  may  bo  rej)elled  by  force,  yet  it  will  not 
Justify  an  arrest  on  legal  process.     United  States  v.  Benner,*  Bald.,  234. 

g  1205.  A  battery  committed  upon  the  person  of  a  publjc  minister,  though  his  character  be 
unknown  to  the  aggressor,  is  a  tresjniss  for  which  the  latter  may  be  criminally  responsible. 
It  is  also  an  offense  within  the  meaning  of  the  act  of  congress  declaring  that  *'  if  any  person 
sliali  assault,  strike,  wound  or  imprison  the  person  of  an  ambassador  or  other  public  minister," 
he  shall  be  punished,  etc.,  for  the  purj^ose  of  giving  jurisdiction  of  the  olfouse  to  federal 
courts.     United  States  v.  Liddle,*  2  Wash.,  205. 

§  129B.  Regulating  passenger  traffic*. —  Under  the  laws  of  congress  forbidding  the  taking 
on  board  of  vessels  more  than  a  certain  number  of  passengers  with  intent  to  bring  them  to 
the  United  States,  a  person  is  taken  on  board  within  the  meaning  of  the  act  when  he  comes 
on  board  in  the  usual  way,  and  not  clandestinely.  If  a  passenger  is  found  on  board  he  is 
presumed  to  be  there  with  the  master's  consent  until  the  contrary  appears.  United  States  v, 
Thomson,*  12  Fed.  R.,  245. 

§  1297.  The  defendant  was  appointed  master  of  a  vessel,  and  was  indicted  under  section  1 
of  the  act  of  March  3,  1835,  for  bringing  to  the  port  of  Boston  certain  passengers  in  excess  of 
the  number  allowed  by  law.  ^Motion  was  made  for  a  new  trial,  on  the  ground  that  an  oral 
contract  had  been  made  with  the  passengers  by  a  former  master;  that  the  passengers  were  on 
board  when  the  defendant  was  appointed ;  and  that  the  defendant  did  not  take  the  passen- 
geis  on  board  within  the  meaning  of  the  law.  Motion  denied.  United  States  v.  Morton,*  1 
Lew.,  179. 

)^  1208.  Shipment  of  gunpowder,  etc— Under  section  8  of  the  act  of  August  30,  1852,  by 
which  it  is  provided  that  gunpowder  and  other  materials  whtch  ignite  by  friction  shall  be 
packed  in  a  particular  manner  and  distinctly  marked  on  the  outside  with  a  description  of  the 
articles ;  and  that  any  one  who  shall  pack  or  put  up  for  shipment  any  of  the  above  articles, 
or  shall  sliip  the  same,  except  as  above  provided,  shall  be  guilty  of  a  misdemeanor,  an  indi- 
vidual who  has  not  packed  the  articles  is  not  liable,  unless  they  are  actually  shipped  on  board 
the  vessel.  The  articles  are  not  shipped,  within  the  meaning  of  the  act,  where  they  are  brought 
to  the  wharf  for  that  purpose,  but  the  discovery  of  their  contents  prevents  their  shipment. 
United  States  v.  Cheuoweth,*  6  McL.,  139. 

§  1200.  Augmenting  force  of  belligerent.— The  offense  created  by  the  fourth  section  of 
the  act  of  June  5,  1794,  consists  in  increasing,  or  augmenting,  or  procuring,  or  being  know- 
ingly concerned  in  increasing  or  augmenting,  the  force  of  any  belligerent  vessel,  which  was 
aimed  at  the  time  of  her  amval  within  the  United  States,  by  adding  to  the  number  or  size  of 
her  guns,  prepared  for  use;  or  by  the  addition  thereto  of  any  equipment,  solely  applicable  to 
war.  It  is  held  that  the  raising  or  lowering  of  the  gun  carriages  of  a  veosel,  or  replacing  the 
decayed  wood  on  the  carriages  by  sound  wood,  if  the  guns  were  thereby  prepared  for  use  so 
as  to  augment  the  force  of  the  vessel  beyond  what  it  was  at  her  arrival,  is  an  offense  within 
the  statute.    United  States  v.  Grassin,*  3  Wash.,  65. 

§  1300.  Employment  of  seamen. —  Where  a  statute  was  entitled  "An  act  for  the  regulation 
of  seamen  on  board  the  public  and  private  vessels  of  the  United  States  "  (Act  of  March  3, 
1813),  making  it  unlawful  to  employ  any  persons  other  than  citizens,  and  one  section  of  the 
act  makes  it  unlawful  for  "  any  person  "  to  '*  falsely  make,  forge,"  etc.,  any  certificate  of  citi- 
zenship, etc.,  held,  that  said  latter  provision  ruieired  to  any  person  who  should  forge,  etc.,  any 
naturalization  paper.     United  States  v,  Randolph,*  1  Pittsb.  R.,  24. 

N^  1301.  Defranding  underwriters.— It  is  held  that  the  felonious  destruction  of  a  ship  to 
defraud  the  underwriters,  committed  in  Mango  Bay,  in  the  Island  of  Bermuda,  which  bay  is 
entirely  land-locked,  and  inclosed  by  a  reef  and  island  from  the  sea,  is  not  committed  on  the 
high  seas,  and  therefore  not  punishable  by  the  act  of  March  2(5,  1804.  United  States  v.  Robin- 
son,* 4  Mason,  307. 
§  1302.  To  make  out  the  offense  of  destroying  a  vessel,  by  the  owner,  with  intent  to  preju- 
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di<ie the  underwriters  thereon,  a  VjilW  irisuraiiCe  iiiii^t  be  shown,  and  the  legal  authoilty  *Z 
the  insurance  corporation  to  act  must  also  be  established.  United  States  v.  Johns,*  1  Wash., 
dB8. 

§  1808.  The  act  of  congress  declaring  that  '*  if  any  owner  of  a  ship  or  vessel  shall  wilfully 
cast  away,  burn,  or  otherwise  destroy  said  ship  or  vessel  with  Intent  to  prejudice  any  person 
who  hath  underwrote  or  shall  underwrite  any  policy  thereon;  or  of  any  owner  or  owners  of 
goods  laden  therein ;  or  of  any  other  owner  or  owners  of  the  said  vessel,  he  shall  suffer 
death,"  etc.,  does  not  make  it  an  offense  for  the  owner  to  destroy  his  vessel  to  the  prejudice 
Of  the  underwriters  on  the  cargo.    Ibid, 

§  1304.  Under  the  act  of  congress  of  March  36,  1804,  it  is  an  offense  for  the  owner  to  wil- 
fully cast  away  a  vessel,  where  there  are  insurers  on  the  vessel  and  cargo,  and  a  cargo  on 
board  belonging  in  part  to  others.  Any  one,  not  the  owner,  concerned  in  the  casting  away, 
is  also  guilty.    United  States  v.  Vanranst,*  8  Wash.,  146. 

§  1805.  On  an  indictment  for  destroying  a  vessel,  with  intent  to  defraud  an  insurance  com- 
pany, it  is  sufficient  to  show  that  the  company  existed  de  facto,  and  did  business,  and  strict 
proof  of  its  incorporation  is  unnecessary.    United  States  v.  Amedy,*  11  Wheat,  893. 

§  1300.  It  is  sufficient  to  show  that  the  policy  of  insurance  was  executed  by  the  known 
officers  of  the  company  de  facto,  and  strict  proof  of  their  authority  is  unnecessary.  It  is  im- 
material whether  or  not  the  policy  of  insurance  waa  valid ;  the  law  punishes  the  act  done 
with  the  intention  to  defraud,  whether  successful  or  otherwise.     Ibid, 

§  1307.  Liability  of  persons  in  charge  of  steamboat^.— The  twelfth  section  of  the  act  of 
July  7,  1838,  punishing  "any  captain,  engineer  or  pilot,  or  other  person  employed  on  board 
of  any  steamboat,  ...  by  whose  misconduct  or  negligence,  or  inattention  to  his  or 
their  respective  duties,  the  lives  of  any  person  or  persons  on  board  of  ^aid  vessel  may  be  de- 
stroyed,*' makes  the  persons  named  responsible,  whether  the  act  is  done  through  ignorance  or 
negligence,  without  reference  to  fitness  for  such  duties.  One  incompetent  to  discharge  the 
duties  of  engineer  is  guilty,  though  the  act  which  destroys  life  was  done  through  ignorance. 
United  States  v,  Taylor,*  5  McL.,  343.    See  g§  618-024. 

§  1308.  The  act  of  July  7,  1887,  declajring  that  officera  and  others  employed  on  any  steam- 
boat, by  whose  "misconduct,  negligence  or  inattention"  to  their  duties,  **  the  life  or  lives  of 
any  person  or  persons  on  board"  shall  be  destroyed,  shall  be  deemed  guilty  of  manslaughter, 
does  not  make  the  intention  of  the  person  an  ingredient  of  the  offense.  The  essence  of  the 
crime  consists  in  "misconduct,  negligence  or  inattention"  in  eoich  degree  and  of  such  char- 
acter as  to  have  resulted  in  the  loss  of  human  life.  There  need  be  no  malicious  intent  alleged 
or  proved.    United  States  r.  Warner,*  4  McL.,  463. 

§  1809»  If  it  apxKjar,  under  an  indictment  under  the  above  section  alleging  the  misconduct, 
negligence  or  inattention  of  the  defen<lant  from  which  the  boat  of  which  he  was  captain 
collided  with  a  schooner  and  lives  were  lost  thereby,  that  the  collision  happened  from  the 
improper  and  unskilful  navigation  of  the  schooner,  or  any  other  cause,  rendering  it  an  un- 
avoidable occurrence,  the  defendant  is  entitled  to  an  acquittal.    Ibid. 

§  1810.  Where  the  indictment,  based  on  the  above  act,  chnrges  misconduct,  negligence  or 
inattention,  through  which  a  collision  happened,  it  must  be  shown  that  the  lives  of  the  indi- 
viduals named  were  lost  as  the  result  of  the  collision.  Where  it  is  proved  that  the  captain 
and  other  officera  of  the  vessel  after  the  collision  notified  the  passengere  that  they  would  be 
safe  in  getting  on  the  hurricane  deck,  and  also  that  all  who  sought  this  place  of  safety  were 
preserved,  the  drowning  of  persons  who,  being  apprised  of  this  information  or  could  have  ac- 
quired it  by  reasonable  diligence,  resorted  to  other  means  of  safety,  and  through  the  influ- 
ence of  excessive  alarm  unnecessarily  and  indiscreetly  left  the  boat,  preferring  to  launch 
fnto  the  lake  on  floats  and  rafts,  and  were  drowned  in  consequence,  is  not  such  a  necessary 
result  of  the  disaster  as  to  make  the  defendant  liable.  But  if  these  persons,  under  the 
pressure  of  the  circumstances  under  which  the}'  were  placed,  acted  with  ordinary  prudence 
and  discretion,  the  loss  of  their  lives  must  be  attributed  to  the  collision.     Ibid. 

§  1811.  It  was  the  duty  of  the  captain  after  the  collision  to  make  an  examination  of  the 
extent  of  the  injury,  and,  as  soon  as  there  was  danger  that  the  boat  was  going  down,  to  run 
her  ashore  with  as  little  delay  as  the  circumstances  would  allow ;  and  if  from  gross  negli- 
gence or  indecision  he  omitted  to  give  the  proper  order  in  time,  and  as  a  consequence  the 
lives  of  passengers  were  lost,  he  is  responsible  for  that  result.     Ibid.  ' 

§  1312.  Going  aboard  yessel  about  to  arrive.— Section  62  of  the  shipping  act  of  June  7, 
1872,  declaring  it  to  be  an  indictable  offense  to  go  on  board  of  a  vessel  about  to  arrive  at  the 
place  of  her  destination,  before  her  actual  airival,  and  before  she  is  completely  moored,  with- 
out permission  of  the  master,  is  a  valid  enactment.  United  States  v.  Anderson,*  10  Blatch., 
226. 

§  1813.  Proof  that  the  master  of  the  ship  was  not  on  board  of  the  vessel  at  the  time  the 
defendant  boarded  her,  but  that  the  mate  then  in  command  gave  no  permission  to  the  de- 
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fenda&t  to  come  on  board,  and  caused  his  arrest  on  the  spot,  is  sufficient  to  support  a  convic- 
tion, in  the  abeenoe  of  any  evidence  showing  a  permission  by  the  master.    Ibid. 

g  1814.  Section  62  of  the  above  act  being  intended  to  protect  foreign  vessels  as  well  as 
those  of  the  United  States,  that  the  vessel  was  a  foraign  one  aflfords  the  prisoner  no  defense. 
ibid. 

§  1815.  A  person,  by  climbing  from  a  boat  upon  the  rail  of  the  ship,  in  the  act  of  entering 
Upon  the  ship,  without  permission  given,  renders  himself  liable  to  punishment  as  provided  in 
the  sixty-second  section  of  the  shipping  act  of  June  7,  1872.  The  offense  is  committed  by  board- 
ing, in  the  bay  of  New  York,  without  permission,  an  inwaixl-bound  vessel,  laden  with  a 
cargo  to  be  landed  at  a  pier  in  New  York  city,  before  the  arrival  of  the  vessel  at  such  pier, 
tOthough  it  appear  that,  at  the  time  of  the  boarding,  the  vessel  was  temporarily  at  anchor  in 
the  bay.     Ibid. 

§  1318.  In  a  prosecution  under  said  act,  the  government  is  not  bound  to  prove  that  the 
prisoner  was  not  in  the  United  States  service,  or  was  not  duly  authorized  by  law  to  go  on 
board  the  vessel.    Ibid. 

§  1817.  Tliat  the  prisoner  was  k  runner  employed  by  a  person  who  held  a  license  to  keep  a 
Eaiiors'  boarding  house,  under  the  statutes  of  the  state,  does  not  show  that  he  was  exempt 
from  the  prohibition  of  said  section  62.    Ibid. 

§  131S.  Use  of  military  property.—  An  indictment,  under  section  5439  of  the  Revised 
Statutes,  prohibiting  any  person  from  knowingly  applying  to  his  own  use  any  clothing  or 
other  property  of  the  United  States  furnished  or  to  be  used  in  the  military  service,  upon 
which  it  appears  that  the  clothing  in  question  had  been  issued  to  an  inmate  of  the  National 
Military  Home  at  Dayton,  Ohio,  is  demurrable.  The  inmates  of  this  institution  are  not  in  the 
military  service,  and  clothing  issued  to  them  is  not  used  in  the  military  service.  United 
States  V.  Murphy,*  9  Fed.  R.,  26. 

§  1819.  Farebasing  8old!er*s  arms. —  Indictment  for  purchasing  a  soldier*s  arms,  under 
the  act  of  liarch  16,  1802.  Held,  to  bring  the  case  within  the  statute,  it  is  not  necessary  that 
the  arms  should  be  strictly  the  absolute  property  of  the  soldier;  it  is  sufficient  if  the  soldier 
have  a  special  property  therein  by  bailment  in  the  course  of  the  service,  or  have  a  lawful  pos- 
session, using  them  as  his  own  in  the  duties  of  the  service.  But  if  hia  possession  be  unlaw- 
ful, or  obtained  by  larceny,  the  arms  are  not,  in  the  sense  of  the  act,  '*  his  arms."  United 
States  V.  Brown,*  1  Mason,  151. 

§  1820.  Enticing  seaman  to  desert.— Under  the  act  of  congress  of  March  2,  18o5,  section 
11,  punishing  "any  person  who  shall  entice  any  seaman,  .  .  .  who  may  have  enlisted 
into  the  naval  service  of  the  United  States,  to  desert  therefrom,"  it  is  no  offense  to  entice 
away  a  seaman  who  has  passed  the  necessary  examination,  signed  the  necessary  paper,  and 
received  the  necessary  document,  at  the  naval  rendezvous,  but  who  has  not  gone  through 
with  the  requisite  ordeal  at  the  receiving  ship  to  complete  the  contract  of  service  and  entitle 
him  to  his  pay.    Such  a  seaman  is  not  eulisted.     United  States  v.  Thompson,*  2  Spr.,  103. 

§1821.  Enticing  soldier  to  desert. —  Where  one  was  indicted  under  the  statute  of  1812, 
ch.  14,  §  17,  for  eiiticing  and  procuring  one  A.,  a  soldier,  to  desert,  the  jury  were  told  that  if 
the  prisoner,  in  order  to  induce  A.  to  enlist  to  accomplish  his  own  purposes  of  gain,  made 
representations  and  gave  assurances  to  A.  as  to  the  means  and  facilities  of  deserting,  and, 
after  A.  had  enlisted,  received  from  him  his  bounty  money,  and  the  prisoner  at  the  time  be- 
lieved that  such  representations  and  assurances  would  be  likely  to  cause  A.  to  desert,  and 
they  did  cause  him  to  desert,  the  prisoner  was  guilty  of  the  offense;  and  that  it  was  not  nec- 
essary that  the  prisoner  should  have  misled  or  actually  intended  that  A.  should  desert. 
United  States  v.  Clark,*  2  Spr.,  55. 

§  1822.  Selling  liqaor  without  license.—  Under  an  indictment  for  selling  spirituous  liquor 
without  a  license,  the  selling  by  the  wife  of  the  defendant  with  his  assent  was  held  to  be 
the  selling  of  the  husband.     United  States  r.  Bircli,  1  Cr.  C.  C,  571. 

§  1828.  Under  an  indictment  for  selling  spirituous  liquors  without  a  license,  the  court  in- 
structed the  jury  that  if  they  should  be  of  tlie  opinion  that  the  defendant  sold  the  liquor  as 
clerk,  agent,  or  servant,  or  bar-keeper  of  another,  he  was  not  guilty.  United  States  v, 
Paxton,*  1  Cr.  C.  C,  44;  United  States  t\  Shuck,  1  Cr.  C.  C,  56. 

^  1824.  Under  an  act  of  Virginia  prohibiting  the  sale  of  liquor  without  a  license,  it  is  held 
that  all  acts  of  selling  before  conviction  constitute  but  one  offense,  and  one  cannot  be  in- 
dicted for  a  second  offense  before  he  is  convicted  of  tlie  first.  United  States  v.  Gordon,  1 
Cr.  C.  C,  81. 

§  1825.  On  an  information  for  selling  liquor  without  a  license  on  a  certain  day,  the  jury 
were  instructed  that  the  day  was  immaterial  if  proved  to  be  within  twelve  months  before  the 
filing  of  the  information;  the  court  being  of  the  opinion  that  every  act  of  selling  before  the 
filing  of  the  information  was  a  part  of  the  same  general  offense  of  selling.  Virginia  v.  Zim- 
merman.*l  Cr.  C.  C,  47. 
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§§  132(M839.  CRIMES  AND  CRIMINAL  PROCEDURE. 

§  132B.  Disorderly  honse. —  In  a  prosecution  for  keeping  a  disordorly  house,  the  general 
character  of  the  house  is  in  issue,  and  nicay  be  given  in  evidence.  United  States  v.  Gray,  3 
Cr.  C.  C,  675.     See  i^  2659. 

^  1327.  An  indictment  for  keeping  a  disorderly  house  is  sustained  by  proof  that  the  house 
in  question  was  kept  for  the  meeting  of  men  and  women  for  illegal  and  obscene  purposes, 
and  for  the  purpose  of  enticing  young  girls  there  for  the  purpose  of  debauchery.     Ibid, 

^  132S.  Upon  an  indictment  for  keeping  a  common  disorderly  house,  the  jury  were  in- 
structed that  if  the  defendant  kept  an  open  house  for  selling  spirituous  liquors,  and  such 
liquora  were  sold  to  and  drunk  in  the  said  house  b\'  other  persons  than  boarders  and  lodgers, 
and  the  said  house  was  kej>t  open  on  Sundaj-s,  and  such  liquors  were  there  sold  and  drunk  by 
such  persons  on  Sundays,  and  also  at  late  hours  of  the  nights  both  of  Sundays  and  other  days, 
and  persons  intoxicated  were  seen  in  said  house  and  coming  out  of  said  house,  at  late  hours  of 
the  night,  drunk  and  disorderly,  the  indictment  would  be  supported.  United  States  v,  Colum- 
bus,* 5  Cr.  C.  C,  304. 

g  1329.  The  selling  of  spirituous  liquors  in  a  public  manner  to  negroes  assembled  in  con- 
siderable numbers,  and  suffering  them  to  drink  the  same  in  and  about  the  house  on  the  Sab- 
bath, was  held  to  constitute  the  offense  of  keeping  a  disorderly  house  at  common  law. 
United  States  r.  Front,  1  Cr.  C.  C,  203;  United  States  v.  Coulter,  1  Cr.  C.  C,  203;  United 
States  V.  Lindsay,  1  Cr.  C.  C,  245. 

^  1330.  Gaming  for  money  is  not  an  offense  at  common  law.  United  States  v.  Willis,*  1 
Cr.  C.  C,  511.  A  public  gaming  house  is  a  common  nuisance  at  common  law.  United  States 
V.  Ismeiiai-d,*  1  Cr.  C.  C,  150;  People  v.  Sponster,*  I  Dak,  T'y,  2^9. 

v;  l.*{31.  It  is  indictable  at  common  law  to  keep  a  common  gaming  house  for  lucre  and  gain, 
at  which  idle  and  dissolute  persons  are  ])prmitt('d  to  a'^st'mble  and  game  for  large  and  excess- 
ive sums  of  money.     United  States  v.  Dixon,*  4  Cr.  C.  C,  107. 

5:5  133-.  Under  an  indictment  for  keej)ing  a  common  gaming  house,  at  which  idle  and  dis- 
Bolut'*  persons  assembled  and  gamed  for  large  and  excessive  sums  of  money,  evidence  tliat 
the  defendant  kept  a  faro  bank  will  be  held  to  have  been  sufficient  on  motion  in  arrest. 
The  jury  may  be'  presumed  to  know  the  nature  of  a  faro  table,  and  that  large  sums  are 
usually  won  and  lost  at  that  game.  It  is  not  necessary  to  prove  that  the  house  was  a  com- 
mon nuisance.  It  is  sufficient  to  prove  that  it  was  a  common  gaming  house,  kept  for  lucre 
and  gain.  It  is  not  necessary  to  prove  more  than  one  act  of  gaming.  It  may  be  proved  to 
b}  kept  as  for  a  common  gaming  house  by  other  evidence  than  that  of  its  having  been  often 
used  as  such.     Ibid, 

^  1333.  An  indictment,  alleging  that  money  was  won  at  gaming,  is  not  supported  by  proof 
that  bank-notes  were  won.     United  States  v.  Wells,*  2  Cr.  C.  C,  43. 

$5  1334.  When  a  person  is  charged  with  keeping  a  house  to  be  used  or  occupied  for  gam- 
bling, it  is  not  necessary  to  show  that  gambling  actually  took  place.  The  intention  is  a  matter 
of  proof,  and  if  that  can  be  established  it  is  immaterial  whether  the  prohibited  establishment 
shall  find  customers  or  not.     Chase  v.  People,*  2  Colo.  T'y,  509. 

$5  133t).  Upon  an  indictment  for  keeping  a  gaming  table,  at  a  booth  on  a  race  field,  contrary 
to  a  statute,  tlie  court  instructed  the  jury  that  it  was  not  necessary  for  the  United  States  to 
prove  that  the  traverser  was  the  owner  of  the  table,  if  he  played  at  it  as  owner,  and  ap})eared 
to  be  the  person  who  set  it  up.  Also,  that  it  was  of  no  importance  whether  the  traverser 
acted  as  principal,  or  as  agent  or  as  servant  for  the  owner  of  the  table.  United  States  t\ 
Conner,  1  Cr.  C.  C.  102. 

§  1336.  One  having  been  indicted  under  an  act  of  Maryland  for  keeping  a  gambling  device 
called  *'  equality,"  the  court  held  that,  though  the  particular  device  was  not  mentioned  in 
the  statute,  yet,  being  within  its  meaning,  it  was  included  in  the  words  "or  other  device" 
used  in  the  act.     United  States  v.  Speeden,  1  Cr.  C.  C,  535. 

§  1337.  The  penitentiary  act  for  the  District  of  Cohimbia,  of  the  2d  of  March,  1831,  **  pro- 
hibiting the  keeping  of  a  faro  bank  or  other  common  gaming  table,"  does  not  authorize  an 
indictment  for  keej)ing  a  common  gaming  table  called  a  sweat-cloth,  for  a  single  day,  on  the 
race  ground,  during  the  races.  The  word  ** keeping"  implies  a  repetition  or  succession  of 
similar  acts.     United  States  v.  Smith,*  4  Cr.  C.  C,  659. 

§  i338.  Upon  an  indictment  for  a  nuisance  in  keeping  a  public  gaming  house,  the  court 
instructed  the  jury  that  dealing  tlie  cards  as  keeper  of  the  faro  table  was  prima  facie  evidence 
that  the  party  was  the  keeper  of  the  house  and  gaming  table.  United  States  v.  Miller,  4  Cr. 
C.  C,  104. 

§  1339.  The  day  laid  in  an  indictment  for  a  nuisance  in  keeping  a  public  gaming  house  is 
not  material;  and  evidence  may  be  given  of  acts  done  before  that  date,  so  that  it  is  w^ithin 
the  time  of  limitation  and  not  within  the  time  of  a  previous  conviction  or  acquittal.  All  the 
acts  of  gambling  and  keeping  a  gaming  house,  previous  to  the  indictment,  constitute  but  one 
offense.     United  States  v.  McCormick,  4  Cr.  C.  C,  104. 
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MISCELLANEOUS  OFFENSES.  §g  1840-13oO. 

§  1340.  Upon  an  information  for  the  keeping  of  a  house  to  bo  used  or  oociipieJ  for  gam- 
bling, which  charges  the  offense  to  have  been  committed  on  a  certain  day,  evidence  may  be 
offered  to  show  that  gambling  had  been  carried  on  in  the  house  prior  to  that  date,  in  order  to 
expLiin  the  character  of  the  house  and  the  purpose  for  wliich  it  was  kept.  Chase  v.  People,* 
2  Colo.  Ty,  509. 

§  1.341.  Evidence  that  the  defendant  was  the  keeper  of  a  room  in  which  gaming  was  car- 
ried on  does  not  support  an  indictment  for  keeping  a  common  disorderly  house.  United 
States  t'.  31ilburn,  4  Cr.  C.  C,  719. 

§  134?.  Under  a  statute  which  forbids  the  keeping  of  a  faro  table  in  a  place  occupied  as  a 
tavern,  *'on  pain  of  forfeiting  for  every  offense  the  sum  of  £50  upon  conviction  thereof  by 
indictment  or  confession  in  the  county  court,'*  and  declaring  that  "one  moiety  of  the  for- 
feiture accruing  or  becoming  due  under  this  act  shall  he  applied  to  the  u-^e  of  the  county, 
and  the  other  moiety  to  the  person  or  persons  who  shall  sue  for  the  same,"  the  court  will 
give  judgment  for  the  penalty  upon  conviction.     United  States  v.  Evans,  4  Cr.  C.  C,  10.>. 

§  1343.  The  first  section  of  the  penitentiary  act  of  the  Dibtrict  of  Columbia,  declaring 
that  every  i>erson  who  shall  be  convicted  in  any  court  of  the  District  of  Columbia  of  any  of 
the  offenses  therein  enumerated,  and,  among  others,  "of  keeping  a  faro  bank  or  other  com- 
mon gaming  table,"  "shall  l>e  sentenced  to  siifftn* punishment  by  imprisonment  and  labor  for 
the  time  and  times  hereinafter  prescribed,  in  the  penitentiary  for  the  District  of  Columbia,*' 
and  the  twelfth  section  of  the  same  act,  providing  that  every  person  duly  convicted  "  of 
keeping  a  faro  bank  or  gaming  table"  shall  be  sentei!cfd  to  sufT*'r  imj)risonment  and  labor  for 
a  j)eriod  not  less  than  one  year,  nor  more  than  five  years,  wln'n  construed  toj^L-ther,  as  tht^y 
ought  to  be.  leave  no  doubt  as  to  the  designation  of  tlie  offi'use,  the  place  and  tribunal  in  which 
the  conviction  is  to  be  had,  and  the  sentence  passed,  and  the  ^nature,  extent  and  place  of 
punishment.  Under  these  two  sections,  so  construed,  the  keeping  of  any  kind  of  common 
gaminoj  table  may  be  punished.     United  States  v.  Smith,*  4  Cr.  C.  C,  iV2d. 

§1344.  The  power  given  by  congress  to  the  corporation  of  \Va>hington  "to  prevent  and 
remove  nuisances;"  "to  restrain  and  prohibit'*  "all  kinds  of  K»i»"hig; "  "to  cause"  "all 
such  as  keep  public  gamingtables  or  gaming  houses  to  give  security  for  their  good  hfhavior," 
"and  to  indemnify  the  city  against  any  charge  cf  their  support ;  "  "  to  pass  all  laws  which 
shall  be  deemed  necessary  and  proper  for  carrying  into  execution  the  powers  vested  by  that  act, 
in  said  corporation  or  its  officers;  "  and  "to  impose  and  appropriate  fines,  pi'nalties  and  for- 
feitures for  the  breach  of  their  laws  or  ordinances,"  does  n()t  v(-st  the  corporation  with  ex- 
clusive cognizance  of  the  whole  common  law  offense  of  nuisance  arising  from  the  keeping  of 
a  public  gaming  house,  since  such  is  not  in  the  power  of  congrc^ss.  If  congress  had  such  a 
power,  the  above  legislation  would  not  have  that  effect  until  the  powers  granted  should  b(» 
fully  exercised  by  the  corporation.  Conviction  and  punishment  under  a  by-law  of  the  cor- 
poration punishing  only  the  setting  up  or  keeping  a  faro  table,  etc.,  or  permitting  it  to  be  set 
up,  kept  or  played,  is  therefore  no  bar  to  an  indictment  for  common  law  nuisance  in  keeping 
a  public  gaming  house,  although  the  punishment  already  inflicted  covers  the  whole  time 
covered  by  the  indictment.     United  States  v,  Hally,*  3  Cr,  C.  C,  656. 

§  1345.  Assault. —  If  a  person  comes  into  the  house  where  a  woman  is  sitting,  and,  without 
any  provocation  on  her  part,  raises  a  club  over  her  head  in  an  attitude  to  strike  her,  and 
threatens  to  strike  her  if  she  opens  her  mouth,  it  is  an  assault,  for  his  language  shows  an  in- 
tent to  strike  her  upon  her  violation  of  a  condition  which  he  had  no  right  to  impose.  United 
States  V.  Richardson,*  5  Cr.  C.  C,  848.     See  g§  503,  1731,  2557. 

g  1340.  To  double  the  fist  and  run  at  another,  saying,  "If  you  say  so  again  I  will  knock 
you  down,"  is  an  assault.    United  States  v.  Myere,  1  Cr,  C.  C,  310. 

§  1347.  Where  a  party  enters  a  building  which  is  under  process  of  construction,  the  carpenter 
in  charge  may  remove  him,  not  using  unnecessary  force,  if  he  refuses  "to  depart  on  request; 
it  is  not  material  that  he  was  not  interrupting  the  business.  United  States  v.  Bartle,*  1  Cr, 
C.  C,  236. 

.  §  1348.  The  laying  of  a  hand  upon  another,  or  seizing  his  clothing,  if  done  in  friendship, 
or  for  a  benevolent  purpose,  is  not  an  assault;  but  if  the  act  is  done  in  anger,  or  in  a  rude  or 
insolent  manner,  or  with  a  view  to  hostility,  it  amounts  not  only  to  an  assault,  but  to  a  bat- 
tery. Even  striking  at  a  person,  though  no  blow  be  inflicted,  or  raising  the  arm  to  strike,  or 
holding  up  one's  fist  at  him,  if  done  in  anger  or  in  a  menacing  manner,  are  considered  by  law 
as  assaults.     United  States  v.  Ortega,*  4  Wash.,  531. 

§  1349.  Upon  the  trial  of  an  indictment  for  assault  bj'  cocking  a  gun  and  threatening  to 
shoot  a  certain  person,  the  court  held  that  if,  under  all  the  circumstances,  the  act  indicated  an 
intention  to  shoot  or  injure  the  person,  it  was  an  assault,  altiiough  the  attempt  was  not  act- 
ually made.     United  States  v.  Kierman,*  3  Cr.  C.  C,  435. 

g  1350.  To  constitute  an  assault  it  is  essential  that  an  intent  to  do  some  injury  should  b« 
coupled  with  the  act ;  and  that  the  intent  should  be  to  do  a  corporal  hurt  to  another.    Where 
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§§1351-1866.  CRIMES  AND  CRIMINAL  PROCEDURE. 

oiie  shoots  at  a  picture  in  the  window  of  another  with  intent  to  destroy  the  picture,  because  he 
is  offended  by  it,  but  without  intent  to  do  a  personal  injury  to  any  one,  it  is  not  an  assault  upon 
the  owner  of  the  house.    United  States  r.  Hand,*  2  Wash.,  485. 

§  1851.  The  legal  signification  of  the  word  **  assault "  includes  the  idea  of  malice  or  crimi- 
nal intent,  and  an  indictment  averring  an  assault  must  be  considered  as  alleging  a  crimihaLi 
intent.  The  government  must  prove  the  intent    United  States  v,  McClare,*17  Law  Rep.,  439. 

§  1852.  In  an  indictment  against  one  of  several  who  made  a  joint  assault,  the  conduct  of 
every  person  joining  in  the  assault  is  admissible  in  evidence.  United  States  v.  Johnston^ 
1  Cr.  C.  a,  237. 

§  1858.  trpon  an  indictment  against  B.  for  assault  and  battery  upon  H.,  who  entered  B.'s 
house  with  an  officer,  who  had  an  execution  against  the  goods  of  6.,  at  the  suit  of  a  third 
person,  it  was  held  that  H.,  acting  as  agent  for  the  plaintiff,  had  a  right  to  enter  the  house 
^ith  the  officer  to  show  the  property.    United  States  v.  Baker,  1  Cr.  C.  C,  268. 

g  1354,  with  a  dangerous  weapon.— In  case  of  an  indictment  for  an  assault  with  a 

dangerous  weapon,  if  it  is  possible  for  the  court  to  declare  whether,  under  the  particular  cir- 
cumstances, the  instrument  used  was  a  dangerous  weapon  as  a  matter  of  law,  it  is  the  duty  of 
the  court  to  do  so.  But  where  the  weapon  is  dangerous  to  life  or  not,  according  to  the 
manner  in  which  it  is  used,  or  according  to  the  part  of  the  body  attempted  to  be  struck,  the 
question  whether  the  assault  was  with  a  dangerous  weapon  must  be  left  to  the  jury  under 
general  instruction.  If  the  blow  as  struck,  or  as  intended  to  be  struck,  could  put  the  life  of 
the  person  assailed  in  danger,  it  was  an  assault  with  a  dangerous  weapon.  Tlie  danger  in 
question  is  danger  to  life.     United  States  v.  Small,*  2  Curt.,  241.     See  §g  148,  714.  1241. 

§  1856. With  intent  to  kill.— To  sustain  an  indictment  under  the  act  of  March  8,  1825, 

for  assault  with  intent  to  kill,  it  must  be  proved  that  the  assault  was  made  with  the  intention 
to  take  the  life  of  the  person  assaulted ;  an  intent  to  torture  merely,  or  to  give  pain,  is  not 
enough.     United  States  v.  Riddle,*  4  Wash.,  644. 

§  1856.  Upon  an  indictment  at  common  law  for  assault  with  intent  to  murder,  the  jury 
may,  if  justified  by  the  evidence,  find  the  defendant  guilty  of  the  assault  only,  without  the 
intent  charged.    United  States  v.  Cropley,*  4  Cr.  C.  C,  517. 

§  1857.  The  act  of  congress  of  March  3,  1825,  entitled  "An  act  more  effectually  to  provide 
for  the  punishment  of  certain  crimes  against  tlie  United  States,  and  for  other  purposes,"  is 
held  to  have  provided  for  the  punishment  of  an  assault  with  intent  to  kill,  committed  in  the 
Brooklyn  navy  yard.    United  States  v.  Donlan,*  5  Blatch.,  284. 

g  1858.  Upon  an  indictment  under  a  statute  punishing  assault  and  battery  with  intent  to 
kill,  it  is  not  necessary  that  the  offense  would  have  been  murder  if  the  act  had  caused  death. 
United  States  v.  Tharp,  5  Cr.  C.  C,  890. 

§  1369.  Riot.— All  concerned  in  a  riotous  assembly  are  equally  guilty  of  the  subsequent 
acts  done  by  any  of  them  in  furtherance  of  the  common  objects  of  the  assembly;  and  all 
who  join  them  after  the  original  meeting,  and  are  present  at  any  subsequent  act,  and  either 
active  in  doing,  countenancing  or  supporting,  or  ready  to  support  the  unlawful  act,  thereby 
become  parties  to  the  riot,  and  are  equally  guilty  of  all  subsequent  acts.  United  States  v. 
Fen  wick.*  4  Cr.  C.  C,  675.     See  §§  2653,  3082. 

g  1360.  Persons  who  assemble  to  the  number  of  three  or  more,  with  intent  forcibly  and 
violently  to  disturb  the  public  peaoe  in  a  tumultuous  manner,  and  with  intent  mutually  to 
assist  one  another  against  any  one  who  should  oppose  them  in  the  execution  of  their  purpose, 
and  engage  in  turbulent  gestures,  threatening  speeches  and  show  of  armor,  are  guilty  of  riot, 
whether  they  do  the  contemplated  act  of  violence  or  not.     Ibid, 

§  1861.  The  assembling  of  a  large  number  of  persons  for  the  purpose  of  seizing  a  certain 
one,  on  account  of  insulting  expressions  which  they  had  heard  he  had  used,  and  the  surround- 
ing of  his  house  for  the  purpose  of  executing  such  intention,  and  entering  the  house  with 
intent  to  seize  him,  without  legal  authority  therefor,  constitute  a  riot.  In  such  a  case  the 
jury  may  infer  the  intent  from  the  acts  done.     Ibid. 

g  1862.  Persons  are  guilty  of  riot  if  they  assemble  together  to  perpetrate  one  unlawful  act, 
and  do  another  unlawful  act  instead.     Ibid, 

§  1868.  The  marshal  has  a  right  to  call  on  all  citizens  to  aid  him  in  arresting  rioters,  and 
the  citizens  have  a  right  to  arm  themselves.     Ibid. 

§  1864.  The  excitement,  whatever  the  cause  of  it,  is  no  justification  of  the  intended  force 
and  violence  used  by  rioters.     Ibid. 

%  18(55.  To  constitute  a  riot,  it  is  immaterial  how  suddenly  the  intent  to  do  the  unlawful 
acts,  and  to  assist  each  other  in  doing  the  same,  was  formed,  nor  is  it  material  that  it  was 
produced  by  a  former  quarrel.     United  States  v.  Peaco,*  4  Cr.  C.  C,  601. 

g  1866.  Upon  an  indictment  for  a  riot,  it  is  not  necessary  to  a  conviction  that  those  who 
were  assembled  with  intent  to  commit  the  acts  charged  sliould  have  been  actually  engaged 
therein,  if  they  were  present  and  readv  to  support  if  necessary.     Ibid, 

380 


MISCELLANEOUS  OFFENSES.  g§  1S67-18S4. 

§  1367.  If  persons  to  the  number  of  three  or  more  assemble,  sind,  at  the  time  of  assembling, 
or  afterwards  while  assembled,  form  an  intent,  with  force  and  violence,  to  do  any  unlawful 
act,  and  mutually  to  assist  each  other  against  any  who  shall  oppose  them  in  doing  such  acts, 
and  actually  do  the  same  in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people,  they 
are  guilty  of  a  riot.    Jbid, 

§  1S6$.  To  constitute  a  riot  it  is  not  necessary  that  the  persons  engaged  therein  should 
have  actually  made  formal  promises  to  each  other  of  mutual  assistance,  if  in  fact  they  had 
such  a  mutual  intent.    Ibid. 

%  1369.  On  an  indictment  for  riot,  the  unlawful  intent  and  agreement  may  be  inferred 
from  the  act    United  States  v.  Stock  well,*  4  Cr.  C.  C,  671. 

§  137(K  It  is  not  necessary  to  sustain  an  indictment  for  riot  to  prove  that  the  unlawful  in- 
tention existed  at  the  time  of  meeting.  It  is  sufficient,  if,  having  met  for  a  lawful  pur- 
pose, the  defendants  afterwards  formed  the  intention  or  agreement  to  commit  the  riotous 
act,  and  the  jury  may  find  such  agreement  and  intention  from  the  unlawful  act  itself. 
United  States  v.  McFarland,*  1  Cr.  C.  C,  140. 

§  1371.  Riots  are  punishable  at  common  law  notwithstanding  a  statute  prescribing  a  mode 
of  prosecution  therefor.    United  States  r.  McFarlano,*  1  Cr.  C.  C,  163. 

§  1372.  Solemnizing  marriage. —  On  an  indictment  of  a  minister  for  solemnizing  a  mar- 
riage of  a  female  under  sixteen  without  the  consent  of  her  parents,  it  is  not  necessary  to 
show  that  he  knew  the  girl  was  under  sixteen.  It  was  his  duty  to  know  it.  United  States  v. 
McCormick,*  1  Cr.  C.  C,  107. 

§  1373.  Killiug  "  horse." —  Evidence  of  the  killing  of  a  "  gelding  "  is  sufiScient  to  support 
an  indictment  for  the  killing  of  a  '*  horse."  Fein  r.  Territory  of  Wyoming,*  1  Wyom.  Ty, 
376. 

§  1374.  Under  bankrupt  law.— The  federal  courts  have  no  authority  under  the  bankrupt 
law  to  punish  frauds  against  a  particular  creditor,  but  only  frauds  against  the  creditors  in 
general.    United  States  v.  Clark,*  1  Low.,  40*3. 

S  1375.  The  offense  of  furnishing  false  bchedules  under  the  bankrupt  law  is  complete  when 
the  false  schedule  is  filed.    Ibid. 

§  1376.  Common  scold. —  To  constitute  the  offense  of  being  a  common  scold,  the  scolding 
need  not  be  uttered  in  anger  and  with  turbulence.  Insulting  and  provoking  language  uttered 
in  an  iasulting  and  provoking  manner  may  be  sufficient  to  constitute  the  offense.  United 
States  17.  Roy  all,*  3  Cr.  C.  C,  620. 

g  1377.  Upon  the  trial  of  an  indictment  of  the  defendant  as  being  a  common  scold,  par- 
ticular instances  of  scolding  may  be  given  in  evidence.     Ibid. 

§1378.  Upon  a  motion  in  arrest  of  judgment,  after  the  conviction  of  the  defendant  as  a 
common  scold,  she  was  required  to  enter  into  a  recognizance  to  appear  in  court  from  day  to 
day  to  hear  the  judgment  of  the  court,  and  to  be  of  good  behavior  in  the  mean  time.  Ibid. 
55 1379.  Although  punishment  by  ducking  is  obsolete,  yet  the  offense  of  being  a  common 
scold  still  remains  a  common  nuisance,  and,  as  such,  is  punishable  by  fine  and  imprisonment, 
like  any  other  misdemeanor  at  common  law.  Ducking  was  not  the  only  punishment  that 
could  be  inflicted  for  this  offense  at  common  law.     Ibid. 

i  1380.  Uttering  forged  order.—  The  following  order  was  held  to  be  such  an  order  for  the 
payment  of  money  and  delivery  of  goods  as  was  intended  by  the  second  section  of  the  act  of 
Maryland  of  1799,  ch.  75,  for  the  punishment  of  the  uttering,  as  true,  forged  orders:  **  Mr.  E. 
^L  Linthicum  will  please  let  the  bean»r,  Jolm  Brown,  have  such  articles  as  he  may  choose, 
on  my  account,  to  the  value  of  $jO;  also  $'20  in  cash,  and  oblige  his  friend,  Henry  Tayloe. 
For  Col.  John  Tayloe,  Waahington  City,  24th  December,  1827."  United  States  v.  Browii,*  3 
Cr.  C.  C,  268. 

§  1381.  Presenting  a  forged  letter  to  one  who  is  supposed  to  be  authoriz^^d  to  open  and  pay 
it,  by  one  who  knows  the  contents  of  the  letter,  is  evidence  of  uttering  it,  if  done  with  intent 
to  obtain  money  thereon.     United  States  v.  Carter,*  2  Cr.  C.  C,  243. 
§  13^2.  And  such  an  act  is  an  offense  at  common  law.     Ibid. 

§13S3.  Issning  small  noto.'J.— Section  .TiSo,  Revised  Statutes,  prohibits  tlie  issue  of  any 
note,  check,  etc.,  for  a  less  sum  than  $1,  intended  to  circulate  as  money.  Heldj  that  it  is  not 
an  ofTense  to  issue  an  obligation  for  a  less  sum  than  A\.  jiayable  in  goods.  Such  an  obligation 
is  not  intended  to  circulate  as  moiiey.     United  St.iti'n  r.  Van  Aukon,*  6  Otto,  8GG. 

^13S4.  An  indictment  charging  the  defendaiil  with  passing  and  offering  to  i)ai3S  to  a  cer- 
tain person  '*a  certain  note  and  bank-bill  for  the  paynu'nt  of  >;I,  hi*ing  of  loss  denomination 
than  $."),"  does  not  charge  any  offense  under  the  act  of  July  7,  1838,  •*  to  restrain  the  circula- 
tion of  small  notes  as  currency,"  forbidding  the  issuing  or  passing  of  *'  any  note,  check,  draft, 
bank-bill  or  any  otner  paper  currency  of  a  less  denomination  tlian  .^5 ; "  and  "any  note,  checjt, 
^k-bill  or  other  paper  medium  of  the  denomination  aforesaid,  evidently  intended  for  corn- 
rooQ  circulation,  a^  for  and  in  lieu  of  small  change  in  gold  or  silver,  or  for  any  other  pre- 
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ten  p  wliatevor."  The  j2:ist  of  the  offonso  is  tlie  issuing  of  paper  currency  of  less  denomination 
than  ^5;  and  the  instruments  named  in  the  indictment  do  not  import  a  paper  currency. 
.Stettinius  v.  United  States,  5  Cr.  C.  C,  573  (?ig  19*27-31). 

g  1385.  Under  this  act  a  special  verdict  wiiich  finds  the  defendant  guilty  of  passing  not^s 
of  less  denomination  than  $5,  but  not  guilty  of  circulating  them  in  the  District  of  Columbia, 
is  not  in  effect  a  verdict  of  acquittal,  since  the  offense  is  not  made  to  consist  in  circulating 
paper  as  currency,  but  in  passing  paper  currency.  A  denial  that  the  defendant  passed  the 
paper  as  currency  is  not  a  denial  that  he  passed  paper  currency.     Ibid. 

§  13S6.  According  to  the  above  coustructiou  of  the  act,  tlie  offense  is  not  committed  unless 
the  note  alleged  to  have  been  passed  was  paper  currency,  or  pa^wr  medium  evidently  intended 
for  common  circulation ;  and  where  this  fact  was  not  stated  in  the  evidence  and  not  found  by 
the  jury,  it  was  error  for  the  court  to  instruct  the  jury  "  that  if  they  believed  the  evidence, 
as  above  stated  in  support  of  that  indictment,  to  be  true,  the  passing  of  the  note  as  thereiti 
Btated  was  a  violation  of  the  act."    Ibid, 

§  1887.  It  is  no  defense  under  this  act  that  the  note  was  passed  in  payment  of  a  bona  fide 
debt.     Ibid, 

§  1388.  Tiie  passing  of  the  note  with  the  intent  that  it  should  be  carried  into  the  state  of 
Maryland,  and  not  be  circulated  in  the  District  of  Columbia,  does  not  entitle  the  defendant  t^ 
acquittal.     The  offense  is  the  passing  of  paper  currency  of  less  denomination  than  $5.     Ibid. 

§  1889.  It  is  no  ground  for  arrest  of  the  judgment  that  the  defendant,  in  passing  thenotcSr 
was  acting  as  agent  for  a  certain  railroad  company,  when  the  jury  in  their  special  verdict 
have  not  found  that  the  passing  of  the  notes  was  the  act  of  the  company,  nor  that  they  were 
Ijassed  by  order  of  the  company,  but  have  only  found  a  fact  from  which  it  might  be  inferred 
that  the  notes  were  passed  by  the  company.  In  such  a  case  the  court  cannot  infer  the  fact 
and  make  it  the  foundation  of  a  judgment  of  acquittal.     Ibid, 

§  1390.  It  is  no  objection  to  the  constitutionality  of  the  act  of  congress  of  July  7,  1838, 
entitled  '*  An  act  to  restrain  the  circulation  of  small  notes  as  currency  in  the  District  of  Co- 
lumbia and  for  other  purposes,"  and  making  it  an  offense  to  issue  or  pass  paper  currency  of 
less  denomination  than  ^5,  within  the  District,  that  congress  cannot  regulate  the  currency 
except  by  a  uniform  rule  operating  equally  throughout  the  states  and  territories.  In  legis- 
lating for  this  District,  congress  has  the  same  power  which  a  state  has  in  legislating  for  the 
state.     Ibid, 

§  1891.  Carrying  challenge  to  fight  a  duel.— Upon  an  indictment  for  unlawfully  carry- 
ing a  challenge  to  fight  a  duel,  the  court  held  that  it  was  necessary  to  prove  that  the  defend- 
ant knew  that  it  was  a  challenge.     United  States  v.  Shackelford,*  3  Cr.  C.  C,  178. 

§  1392.  Obstructing  road.— There  can  be  no  indictment  for  the  obstruction  of  a  road,  laid 
out  or  reserved  by  the  owner  of  a  tract  of  land,  in  selling  out  the  lots  of  his  land,  as  a  road 
for  the  accommodation  of  tlie  lot-holders  under  his  sales,  and  not  as  a  public  highway,  al- 
though the  public  might  pass  over  it.     United  States  v.  Schwarz,  4  Cr.  C.  C,  IGO. 

§  1893.  Italian  children.— In  the  act  of  June  23,  1871,  providing  that  "whosoever  shall 
knowingly  and  wilfully  bring  into  the  United  States  .  .  .  any  person  inveigled  or  forci- 
bly kidnapped  in  any  other  country,  with  intent  to  hold  such  person  so  inveigled  or  kidnapped 
in  confinement,  or  to  any  involuntary  service,  .  .  .  shall  be  deemed  guilty  of  a  felony," 
the  word  "inveigle"  necessarily  implies  that  the  person  is  persuaded  and  enticed  and  yields 
assent  as  the  result  of  the  persuading  or  enticing.  The  person  so  inveigled  may,  within  the 
view  of  the  statute,  be  brought  here  by  one  who  knows  the  circumstances  of  the  case,  with 
intent  to  hold  such  person  to  involuntary  service,  although  the  service  be  the  one  to  which  the 
inveigling  related.     United  States  r.  Aucarola,*  17  Blatch.,  423. 

§  1394.  An  arrangement  made  in  Italy  by  wl\ich  children  were  transferred  to  the  service  of 
the  defendant,  to  earn  money  for  him  as  street  musicians  in  Chicago,  their  consent  being  ob- 
tained by  the  influence  of  their  parents  and  uncles,  and  by  statements  of  the  defendant,  is 
held,  in  view  of  their  condition  in  life,  and  tlieir  ages  and  their  experience,  to  be  an  inveigle- 
ment within  the  above  statute.     Ibid. 

§  1395.  An  intention  on  the  part  of  the  accused,  in  bringing  such  a  child  to  this  country,  to 
employ  the  child  as  a  beggar,  or  as  a  street  musician,  for  his  own  profit,  such  intended  em- 
ployment being  injurious  to  its  morals,  and  inconsistent  with  its  proper  care  and  education, 
according  to  its  condition,  is  an  intention  to  hold  the  child  to  such  involuntsgty  service  as  is 
contemplated  in  the  above  statute,  although  the  cliild  consented  to  such  employment  before 
coming  to  this  country,  and  no  evidence  of  his  subsc^quent  dissent,  while  under  the  control 
of  the  accused,  has  been  given.     Ibid. 

§  139(>.  Nuisance  — Bar-room.— If  a  person  hires  a  bar-room  and  fixtures,  and  occupies 
a  part  of  the  house,  and  keeps  the  bar-room  open  at  all  days  and  lu...;. .  and  on  Sundays  as 
other  days,  for  tlie  sale  of  spirituous  liquors  to  other  persons  than  boarders  and  lodgers,  and 
allows  such  liquors  to  be  drank  in  the  bar-room  at  such  days  and  times,  then  such  keeping 
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of  such  bar-:  m\  and  house  is  a  nuisance,  and  such  person  is  subject  to  indictment.  United 
States  r.  Benuer,  5  Cr.  C.  C,  347. 

<^  1397.  Offenses  under  census  law.— The  act  of  March  8,  1839,  made  it  an  offense  for  any 
marshal  to  demand  or  receive  from  any  assistant  in  taking  the  census  any  fee  or  reward  for 
the  appointment  of  such  assistant.  Held,  that4t  was  an  offense  under  the  act  for  the  mar- 
shal to  sell  the  treasury  notes  transmitted  to  him  and  pay  his  assistants  in  depreciated  cur- 
rency.   United  States  r.  Patterson,*  3  McL.,  53. 

§1398.  Mayhem. —  Under  a  statute  in  Virginia,  which  enacts  that  if  any  person  "shall 
unlawfully  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  a  nose,  bite  or  cut  off  a  nose  or 
lip,  or  cut  off  or  disable  any  limb  or  member  of  any  person  whatsoever,  witliin  the  common- 
wealth, with  intent  in  so  doing  to  maim  or  disfigure,  in  any  of  the  manners  before  men- 
tioned, such  person,"  he  shall  be  declared  a  felon  and  suffer  as  in  case  of  felony,  biting  off  an 
^ear  is  not  a  felony.    United  States  v.  Askins,  4  Cr.  C.  C,  08. 

§  1399.  To  constitute  maiming  under  section  13  of  the  act  of  1790,  the  means  used  are  not 
material;  the  offense  may  be  committed  by  shooting  as  well  as  by  the  use  of  a  sharp  insti*u- 
ment  or  edged  tool.    United  States  v.  Scroggins,*  Hemp.,  478. 

g  1400.  Threatening  letters. —  Sending  anonymous  and  threatening  letters,  with  a  view  to 
extort  money,  is  indictable  at  common  law;  and  a  consul  is  not  privileged  from  prosecution 
for  such  an  offense  by  reason  of  his  consular  appointment.  United  States  v.  Ravara,  2  Dal., 
297. 

§  1401,  Political  assessments. —  The  law  of  congress  prohibiting  the  requesting  or  receiv- 
ing of  a  voluntary  contribution  from  a  subordinate  government  official  for  political  purposes 
is  constitutional.  It  comes  within  the  power  of  congress  to  prescribe  all  needful  rules  for 
the  discipline  of  government  officials.  The  power  to  prohibit  acts  of  officers  or  employees 
which  are  incompatible  with  the  proper  discharge  of  their  duties,  or  which  impair  the 
efficacy  or  tend  to  demoralize  the  public  service,  is  essential  to  promote  the  end  and  object  of 
government,  and  this  power  resides  in  the  legislative  department  of  the  government,  and  it 
is  left  to  congress  to  say  what  acts  are  pernicious.  United  States  v.  Curtis,*  12  Fed.  R.,  824; 
Ex  parte  Curtis,  16  Otto,  371  (Const.,  §  472). 

§  1403.  SlaTe  trade.—  Under  the  slave  trade  act  of  April  20,  1818,  the  owner  of  a  vessel 
who  commanded,  authorized  and  superintended  the  fitting  of  it  out  for  the  slave  trade 
through  his  agents,  without  his  personal  presence,  is  liable.  United  States  v,  Grooding,  12 
Wheat,  460. 

g  1403.  Under  the  slave  trade  act  of  April  20,  1818,  preparations  for  a  slave  voyage  which 
clearly  manifest  or  accompany  the  illegal  intent,  even  though  incomplete  and  imperfect,  and 
before  the  departure  of  the  vessel  from  port,  constitute  a  fitting  out  within  the  purview  of 
the  act.     Ibid, 

i  1404.  Embargo  laws.—  It  is  held  that  the  proviso  made  by  the  act  of  June  28,  1809,  to 
the  act  of  March  1,  1809,  repealing  the  embargo  act  of  January  9,  1809,  which  proviso 
declares  **  that  all  penalties  and  forfeitures  which  may  have  been  incurred  or  which  may 
hereafter  be  incurred  on  account  of  any  infraction  of  the  act  laying  an  embargo,  etc.,  or  of 
any  of  the  acts  supplementary  thereto,  or  of  the  act  to  enforce,  etc.,  the  act  laying  an  em- 
bargo, etc.,  shall,  after  the  expiration  of  any  of  the  said  actr-),  or  of  any  provision  thereof,  be 
recovered  and  distributed  in  like  manner  as  if  said  acts  and  every  provision  thereof  had  con- 
tinued in  full  force  and  virtue,"  does  not  save  offenses  which  could  be  punished  only  in 
criminal  form.    United  States  v.  Mann,*  1  Gall.,  177. 

§  1405.  The  disiarbance  of  public  worship  is  an  act  tending  to  destroy  public  morals,  and 
to  excite  a  breach  of  the  peace;  it  is  a  common  injury  to  an  indefinite  number  of  persons, 
neither  of  whom  could  sue  alone,  unless  he  should  have  received  some  special  and  peculiar 
injury  over  and  above  the  common  injury  sustained  by  others.  It  is  therefore  indictable  at 
common  law.    United  States  v.  Brooks,*  4  Cr.  C.  C,  427. 

§1406.  Corrupting  witnesses. —  Under  the  statute  against  influencing  or  corrupting  wit- 
ue^ises  (R,  S.  U.  S.,  §  5399),  a  person  cannot  be  said  to  have  endeavored  to  corruptly  in- 
fluence a  witness  unless  he  knows  that  the  person  has  been  designated  as  a  witness.  United 
States  V.  Bittinger,*  15  Am.  L.  Reg.  (N.  S.),  49. 

§  1407.  The  designation  may  be  by  subpoena,  or  by  the  indorsement  of  the  name  of  the 
witness  on  a  complaint ;  it  is  not  material  that  the  subpoena  has  not  been  served.     Ibid. 

§  140S.  A  case  may  be  said  to  be  pending  in  a  court  of  the  United  States  when  a  com- 
plaint is  lodged  with  a  United  States  commissioner  charging  a  violation  of  the  laws  of  the 
United  States.    Ibid. 

%  1409.  Importing  women  for  prostitntion. —  Under  section  3  of  the  act  of  1875,  it  is  a 
criminal  offense  to  import  women  from  any  country  for  purposes  of  prostitution.  That  sec- 
tion does  not  apply  simply  to  importations  from  China,  Japan  and  other  Oriental  countries. 
United  States  u  Johnson,*  19  Blatch.,  257. 
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§  1410.  It  is  sofficieiit  nn^^r  9aid,  section  to  allege  an  importation,  without  setting  out  the 
act  constituting  the  importation.     Ibid. 

§  1411.  On  an  indictment  for  importing  women  for  purposes  of  prostitution,  it  is  adnoissi- 
ble  to  prove  the  character  of  a  houi>e  of  assignation  at  which  the  women  were  kept.    Ibid, 

§  1412.  Fraudulent  bond.—  It  is  no  defense  to  an  indictment  against  a  person  for  furnish- 
ing a  false  and  fraudulent  bond  that  the  defendant  did  not  know  that  the  sureties  procured 
for  him  by  a  broker  were  entirely  insufficient.  United  States  v,  O'Brien,*  7  Int.  Rev. 
Rec,  02. 

^  1413.  The  president  of  a  manufacturing  corporajtion,  who  passes  the  notes  of  the  com- 
pany in  the  form  of  bank-notes,  for  the  purpose  of  putting  them  into  circulation  as  a  current 
circulating  medium,  and  not  in  payment  for  goods,  materials,  services,  or  expenses  for  the 
use  of  the  company,  in  the  ordinary  course  of  their  business  as  a  manufacturing  corporation, 
with  a  view  to  defraud  or  injure  any  person,  is  guilty  of  an  indictable  offense.  But  he  is  not 
guilty  if  he  gave  the  notes  in  bona  fide  payment  for  materials  or  articles  purchased  by  him 
as  the  agent  and  for  the  use  of  the  company,  or  for  services  for  the  use  of  the  company,  or  in 
payment  of  his  expenses  as  agent  of  the  company,  he  being  the  agent  of  the  company  and 
authorized  by  vote  of  the  directors  to  use  the  notes  in  this  manner,  and  the  notes  being  the 
notes  of  the  company.     United  States  v.  Ray,*  2  Cr.  C.  C,  141. 

§  1414.  False  pretenses.—  An  indictment  for  obtaining  goods  by  false  pretenses,  charging 
that  the  defendant  falsely  pretended  that  he  was  master  of  a  vessel  and  a  man  of  property 
and  substance,  and  in  order  to  gain  credit  with  the  owner  of  the  goods,  and  induce  him  to 
sell  them  to  him,  exhibited  two  letters  written  to  himself  by  strangers,  in  which  he  was  ad- 
dressed as  Captain  Edward  Hale,  and  from  which  it  might  be  inferred  that  he  was  master  of, 
and  interested  in,  some  vessel,  whereby  the  complainant  was  induced  to  sell  him  the  goods 
upon  the  defendant's  giving  a  note  for  the  purchase  money,  was  held  not  to  set  forth  an  in- 
dictable offense  at  common  law,  for  want  of  such  false  tokens  as  the  common  law  recognizes. 
United  States  v.  Hale,*  4  Cr.  C.  C,  83.     See  §  265.'>. 

g  1415.  Obtaining  and  taking  the  account  books  of  a  merchant  from  his  counting  house, 
by  means  of  false  and  fraudulent  pretenses,  is  not  indictable  at  common  law.  United  States 
V.  Carico,*  2  Cr.  C.  C,  446. 

§  1416.  No  person  is  guilty  under  the  penitentiary  act  for  the  District  of  Columbia  for  ob- 
taining money  under  false  pretenses,  unless  he  has  "obtained"  something  by  his  false  pre- 
tense.   Jones  V.  United  States,*  5  Cr.  C.  C,  647. 

§  1417.  Under  the  penitentiary  act  for  the  District  of  Columbia,  punishing  the  obtaining 
of  money  under  false  pretenses,  a  person  who  participates  in  the  fraud,  and  who  obtains  the 
benefit  of  the  money,  may  be  said  to  obtain  the  money  within  the  mischief  of  the  act.  It  is 
not  error,  therefore,  upon  an  indictment  against  three  for  this  offense,  to  refuse  to  instruct 
the  jury  that  the  two  defendants  (the  other  not  having  been  taken)  must  have  received  the 
money  and  check  charged  to  have  been  obtained  by  faUe  pretense,  and  that  in  order  to  re- 
ceive the  same  they  must  have  been  present  when  it  was  given.     Ibid, 

§  1418.  At  common  law  the  obtaining  of  money  by  a  mere  lie,  which  common  prudence 
could  guard  against,  is  not  an  indictable  offense.  But  under  the  penitentiary  act  for  the  Dis- 
trict of  Columbia,  declaring  **  that  every  person  duly  convicted  of  obtaining,  by  false  pre- 
tenses, any  goods  or  chattels,  money,  bank-note,"  etc.,  shall  be  sentenced,  etc.,  it  is  an  offense 
to  obtain  money  by  a  mere  false  assertion.     Ibid, 

§  1419.  Frands  not  of  a  public  nature,  and  not  perpetrated  by  means  of  false  tokens  or 
pretenses,  are  not  indictable.     United  States  v.  Porter,*  2  Cr.  C.  C,  64. 

§  1420.  False  entries  iu  books  of  bank.— On  a  charge  against  the  president  of  a  bank  of 
making  false  entries  in  the  books  of  the  bank,  it  is  sufficient  to  show  that  the  entries  were  made 
by  a  clerk  under  his  directions,  to  hold  him  as  principal.     In  re  Van  Campen,*  2  Ben.,  419. 

§  1421.  An  intent  to  defraud  a  bank  and  deceive  its  officers  will  be  inferred  from  embezzle- 
ment of  its  funds  and  false  entries  in  its  books.    Ibid, 

§1422.  Burglary.— Upon  an  indictment  for  breaking  into  a  storeliouse  and  taking  there- 
from goods  of  certain  value,  contrary  to  a  statute,  the  jury  may  find  the  defendant  guilty  of 
simple  larceny.     United  States  v.  Read,  2  Cr.  C.  C,  198. 

§  1423.  Where  one  was  indicted  for  burglary,  the  court  instructed  the  jury  that  if  they 
were  not  satisfied  as  to  the  breaking  and  entering  they  migiit  find  him  guilty  of  larceny  only. 
United  States  v,  Dixon,*  1  Cr.  C.  C,  414. 

g  1424.  Upon  an  indictment  at  common  law  for  burglary,  if  the  jury  find  the  prisoner 
guilty  of  larceny,  the  court  may  render  judgment  according  to  the  statute.     Ibid. 

§  1425.  The  unlatching  of  a  person's  door  in  the  night-time,  and  with  an  axe  entering  the 
room  with  intent  to  murder  him,  is  burglary.     United  States  v.  Bo  wen,  4  Cr.  C.  C,  604. 

§  1420,  An  indictment  for  burglary  by  breaking  and  entering  the  dwelling-house  of  A.  is 
held  to  be  supported  by  evidence  that  the  house  which  the  prisoner  entered  was  a  storehouse 
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of  A.,  In  which  his  storekeeper  slept,  and  on  a  lot  contiguous  to  the  house  in  which  A.  lived, 
but  not  in  the  curtilage.  The  sleeping  in  the  house  fixes  its  character,  whether  a  dwelling  or 
not.    United  States  v,  Johnson,*  2  Cr.  0.  C,  21. 

§  1427.  Extortion  is  the  unlawful  taking  by  any  officer,  by  color  of  his  office,  of  any 
money  or  thing  of  value  that  is  not  due  him,  or  in  excess  of  what  is  due  him,  or  before  it  is 
dm*  him.    Uniteil  States  v.  Waltz,*  3  Saw.,  473. 

§  14!28.  It  is  said  to  be  extortion  at  common  law  to  demand  and  receive  illegal  fees  as  an 
officer,  or  under  color  of  office.     Mmg  v.  Truett,*  1  Mont.  T*y,  333. 

55  1429.  Laboring  to  exact  fees  from  one  party  to  a  suit,  after  receiving  them  from  the 
otl)er  party,  is  not  extortion.  The  court  refused  to  instruct  the  jury  that  the  offense  was  not 
indictable.     United  States  v.  Chenault,  2  Cr.  C.  C,  70. 

§  14.30.  The  register  of  a  land  office  cannot  lawfully  act  as  attorney  for  any  applicant  for 
a  patent  for  mineral  lands,  whose  application  was  filed,  and  the  proceedings  on  which  were 
to  be  conducted,  before  him  and  in  his  office.  He  cannot  lawfully  engage  himself  to  an  appli- 
cant to  do  all  that  niaj'  be  necesaary  to  get  a  patent,  and  charge  a  gross  sum  for  his  services, 
covering  his  legal  fees  and  those  he  is  not  entitled  to  as  register.  If  the  sum  taken  in 
sach  a  transaction  is  in  excess  of  his  legal  fees,  then  the  taking  of  the  excess  is  extorticji. 
United  States  t\  Waitz.*  3  Saw.,  473. 

g  1431.  Section  13  of  the  act  of  March  3,  1825,  defining  extortion,  having  been  re-enacted 
on  June  22,  1B74.  as  section  5481  of  the  Revised  Statutes,  after  the  cession  of  Alaska  to  tho 
United  States,  is  in  force  in  that  country  propria  vigore.  United  ^ "  itos  v.  Carr,*  3  Saw., 
303. 

§  1432.  Section  12  of  the  act  of  March  3,  1835,  defining  the  crime  of  extortion  under  color 
of  office,  so  far  as  a  deputy  collector  of  custoais  is  concerned,  is  a  Uwv  relating  to  customs, 
and  therefore  extended  over  Alaska  by  section  1  of  the  act  of  July  *27.  ISjH,  which  extended 
over  this  territory  the  laws  of  the  United  States  relating  to  customs,  commerce  and  naviga- 
tion.   Ibid. 

%  14;]8.  Embezzlement. —  Under  the  sixteenth  section  of  the  act  of  March  3,  1835,  declar- 
ing it  to  be  a  telony  **if  any  person  who  shall  be  employed  as  president,  casliier,  clerk  or 
servant  in  (he  Bank  of  the  United  States,  ...  or  in  any  office  of  discount  or  deposit, 
.'-Iiall  feloniously  steal,  take  and  carry  away  any  money,  goods,  bond,  bill,  bank-note,  or  other 
note,  clieck,  dmft.  treasury  note  or  other  valuable  security  or  effects  belonging  to  the  said 
liaiik.  or  deposite<l  in  said  bank ;  or  if  any  person  so  employed  as  president,  cashier,  clerk  or 
servant  shall  fraudulently  embezzle,  secrete  or  make  way  with  any  money,  goods,  bond,  bill, 
b.ink-note,  or  other  note,  draft,  treasury  note  or  other  valuable  security  or  <  ffects,  which  he 
shall  have  received,  or  which  shnll  come  into  his  possession  or  custody  by  virtue  of  such  em- 
ployment/'an  indictment  which  does  not  allege  the  defendant  to  have  b 'en  employed  as 
president,  cashier,  clerk  or  servant  in  the  Bank  of  the  United  States,  or  in  any  of  its  offices 
of  discount  and  deposit,  except  by  alluding  to  the  defendant  as  "being  then  a  book-keeper  in 
the  said  office  of  discount  and  deposit,'*  is  not  sufficient.  The  indictment  must  also  allege 
that  the  things  secreted  or  embezzled  came  into  the  hands  or  possession  of  the  defendant  by 
virtue  of  his  employment.  The  things  must  have  come  into  his  i)03session  by  virtue  of  his 
authority  from  the  l)ank.  To  say  that  they  came  into  his  hands  while  he  acted  as  book- 
keei)er,  or  in  virtue  of  his  ofTico  as  book-keoper,  or  as  book-keei>er,  without  showing  that  he 
was  authorized  by  the  bank  to  act  as  book-keeper,  is  not  a  suiliciont  averment;  it  is  not  a 
?utficient  allegation  that  tht^y  came  *'into  his  possession  or  custody  by  virtue  of  his  employ- 
ment." Under  the  second  branch  of  this  section,  it  need  not  be  alleged  that  the  things  em- 
iKZzled  were  the  property  of  the  Bank  of  the  United  States,  nor  need  it  be  alleged  that  they 
nire  the  prop-  rty  of  any  person.  The  crime  of  embezzlement  under  ihis  section  must  be 
alleged  to  have  been  done  fraudulently.  Where  the  act  charged  is  the  embezzlement  of  a 
check,  it  must  be  alleged  that  the  check  was  a  valuable  security  or  a  draft.  United  States  v. 
Forrest.*  3  Cr.  C.  C,  56. 

i?  1434.  The  crime  of  embezzlement  is  a  species  of  larceny,  and  is  applicable  to  the  stealing 
of  property  by  agents,  clerks,  servants,  and,  in  general,  by  a  person  acting  in  a  fiduciary 
capacity.  In  order  to  constitute  this  crime,  it  is  necessary  that  the  property  embezzled  k!i  juld 
come  lawfully  into  the  hands  of  the  party  embezzling,  and  by  virtue  of  the  position  of  trust 
he  occupies  to  the  person  whose  property  he  takes.  In  this  respect  it  differs  from  the  crime 
of  b.rceny,  in  which  the  property  is  unlawfully  taken  and  retained.  United  States  v.  Lee,*  13 
Fed.  R.,  816. 

^  1435.  On  an  indictment  for  emhezxlement  of  public  funds  by  a  collector  of  the  customs, 
items  in  a  treasury  transcript,  which  are  not  established  by  the  ordinary  official  action  of  the 
department,  but  are  made  up  from  estimates  and  hearsay,  are  not  evidence.  United  States 
V.  Forsythe,*  6  McL.,  584. 

5^  1436.  The  provision  respecting  embezzlement  in  the  act  of  congress  of  August  13,  1841, 
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includes,  amonfj  those  subject  to  its  penalties,  only  "  officers  charged  with  the  safe-keeping, 
transfer  or  disbursement  of  the  public  moneys,  or  connected  with  the  postoffice  department/' 
The  act  of  1846  includes  **all  officers  and  other  persons  charged  by  this  act  or  any  other  act 
with  the  safe- keeping,  ti-ansfer  and  disbursement  of  the  public  moneys."  The  latter  act  also 
punishes  any  officer  who  transmits  to  the  treasury  a  false  voucher,  or  a  voucher  which 
does  not  truly  represent  a  payment  actually  made.  But  the  provisions  of  this  act  all  have 
reference  to  officers  intrusted  with  the  legal  possession  of  public  moneys,  and  not  to  subor- 
dinates. Under  these  acts,  therefore,  a  clerk  of  the  treasurer  of  the  mint,  appointed  by  the 
director,  and  who  is  not  included  among  the  officers  of  the  mint  as  enumerated  in  the  act 
under  which  he  is  appointed,  is  not  liable  for  the  embezzlement  of  the  public  moneys  in  the 
custody  of  the  treasurer.    United  States  v.  Hutchison,*  4  Penn.  L.  J.  Rep.,  211. 

§  1437.  Under  section  5504  of  the  Revised  Statutes,  declaring  guilty  of  embezzlement  every 
officer  of  a  court  who  fails  forthwith  to  deposit  such  moneys  as  are  required  to  be  deposited 
"  with  the  treasurer,  assistant  treasurer  or  a  designated  depositary  of  the  United  States,"  an 
assignee  in  bankruptcy  is  not  included.  He  is  an  officer  of  the  court,  but  the  moneys  he  re- 
ceives as  assignee  are  not  to  be  deposited  in  the  places  designated  in  this  section,  and  are 
required  by  another  section  to  be  deposited  in  some  bank  to  his  credit.  There  seems  to  be  no 
statute  covering  the  offense  by  an  assignee  in  bankruptcy.  United  States  v.  Bixby,*  6  Fed.  R., 
375. 

§  1438.  A  jnstiee  of  the  peace  cannot  discharge  a  prisoner  committed  for  trial  for  felony, 
nor  can  he  take  money  in  lieu  of  bail.  If  such  acts  are  done  contemptuously,  wilfully, 
and  with  evil  intent,  the  justice  is  liable  for  misdemeanor  in  office.  But  if  he  acted  through 
ignorance  or  mistake  of  law,  and  without  any  sinister  or  corrupt  motive,  he  is  not  punish- 
able.    United  States  v.  Faw,  1  Cr.  C.  C,  487. 

§  1439.  Acting  in  office  withont  giving  bond.— -It  is  held  that  an  indictment  lies  for  act- 
ing as  constable  without  giving  bond  agreeably  to  the  act  of  ^lay  3,  1804.  United  States  v. 
E»ans,  1  Cr.  C.  C,  149. 

^  1440.  Persons  confederating  with  a  public  oiHcer  and  procuring  of  him  loans  of  public 
money  intrusted  to  him  for  safe-keeping  are  guilty  of  a  felony.  United  States  v.  Hartwell, 
Saiff..  227. 

§  1441.  Bribery. —  In  the  sixty-second  section  of  the  internal  revenue  act  of  July  16,  1866, 
enacting  **  that  if  any  person  or  persons  shall,  directly  or  indirectly,  promise,  offer  to  give,  or 
cause  or  procure  to  be  promised,  offered  or  given,  any  money,  goods,  right  in  action,  bribe, 
present  or  reward,  ....  to  any  officer  of  the  United  States,  ....  with  intent  to 
influence  any  such  officer  or  person  to  commit,  or  aid  and  abet  in  committing,  any  fraud  on 
the  revenue  of  the  United  States,  or  to  connive  at,  or  collude  in,  or  to  allow  or  permit,  or 
make  opportunity  for  the  commission  of  any  such  fraud,  and  shall  be  thereof  convicted,  such 
person  or  persons  so  offering  ....  shall  be  liable  to  indictment  in  any  court  of  the 
United  States  having  jurisdiction,  and  shall  upon  conviction  thereof  be  fined,"  etc.,  the 
words  "and  shall  be  thereof  convicted  "  are  to  be  treated  as  surplusage.  The  act  is  complete 
without  them ;  and  if  any  meaning  at  all  is  given  to  them,  they  render  the  act  nugatory  by  mak- 
ing a  previous  conviction  necessary  to  an  indictment.  United  States  v.  Stern,*  5  Blatch.,  512. 
§  1443.  Where  one  was  indicted  for  attempting  to  bribe  a  commissioner  of  the  internal 
revenue,  who  was  invested  with  authority  to  receive  proposals  for  the  building  of  a  light- 
house, and  there  was  no  statute  of  congress  punishing  the  offense,  the  court  were  divided  in 
opinion  whether  the  indictment  could  be  supported  at  common  law,  and  without  such  an  act. 
United  States  v.  Worrall,  2  Dal.,  884. 

§  1448.  Ciyil  rights.—  The  right  to  be  secure  in  one's  house  is  not  a  right  derived  from  the 
constitution,  and  cannot  be  said  to  come  within  the  meaning  of  the  act  of  May  31,  1870, 
punishing  a  conspiracy  to  injure  and  oppress  a  citizen  in  the  exercise  of  **  any  right,  privilege 
or  immunitv  granted  or  secured  by  the  constitution  of  the  United  States."  United  States  v. 
Crosby,  1  Hughes,  448  (g^  2285-89).     See  gg  235,  1750,  2567. 

§  1444.  An  ordinary  offense  against  a  colored  person  is  not  punishable  by  the  laws  of  the 
United  States  unless  committed  because  of  his  race,  color  or  previous  condition  of  servitude. 
United  States  v.  Cruikshank,  1  Woods,  319. 

§  1445.  A  person  indicted  for  excluding  from  the  public  school  taught  by  him  a  boy,  on 
account  of  his  race  and  color,  is  not  excused  by  the  fact  that  he  was  advised  by  counsel  that  he 
had  a  right  to  exclude  the  child.     United  States  v.  Buntin,*  10  B^ed.  R.,  730. 

g  1440.  The  recovery  of  damages  for  the  deprivation  of  rights  secured  by  the  constitution 
and  laws  of  the  United  States,  in  excluding  a  child  from  a  public  school  on  account  of  race 
or  color,  is  no  bar  to  an  indictment  for  the  same  act,  under  section  5510  of  the  Revised  Stat- 
utes, punishing  any  one  who,  by  virtue  of  any  law,  ordinance,  etc.,  deprives  any  inhabitant  of 
any  privileges,  immunities,  etc.,  secured  or  protected  by  the  constitution  and  laws  of  the 
United  States.     Ibid. 
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S  1447.  Under  section  5510,  Revised  Statutes,  declaring  that  *•  every  one  who,  under  color  of 
any  law,  statute,  ordinance,  regulation  or  custom,  subjects,  or  causes  to  be  subjecte<l,  any  in- 
habitant of  any  slate  or  temtory  to  the  deprivation  of  any  rights,  privileges  or  immunities 
secured  or  protected  by  the  constitution  and  laws  of  the  United  States,  ...  on  account  of 
such  inliabitant  bein^ran  alien,  or  by  reason  of  his  color  or  race,  .  .  .  shall  be  punished," 
etc.,  a  school  teacher  who  excludes  a  colored  boy  from  the  public  school  taught  by  him,  after 
being  requested  by  the  board  of  trustees  to  permit  him  to  enter,  claim ini:?  a  right  to  do  so 
under  authority  of  a  statute  providing  for  the  separate  education  of  colore!  children,  is  lia- 
ble, if  he  does  so  on  account  of  the  color  of  the  boy.  But  if  another  school  of  equal  merit 
has  been  provided  by  law  for  colored  children,  and  reasonably  accessible  to  the  boy  excluded, 
offering  the  same  educational  facilities  and  advantage,  he  is  not  liable.  He  is  liable  if  the 
school  for  colored  children  was  not  reasonably  accessible  to  the  boy  excluded.     Ibid, 

8  1448.  While  a  colored  defendaLt,  in  a  trial  involving  his  life,  liberty  or  property,  cannot 
claim,  as  a  matter  of  right,  that  his  race  shall  have  a  representation  on  the  jury,  and  while  a 
mixed  jury,  in  a  particular  case,  is  not,  within  the  meaning  of  the  constitution,  always  or 
absolutely  necessary  to  the  equal  protection  of  the  hiws,  yet  it  is  a  right  to  which  he  is  enti- 
tled, that,  in  the  selection  of  jurors  to  pass  upon  his  life,  liberty  or  property,  there  shall  be  no 
exclusion  of  his  race,  and  no  discrimination  against  them  Ikjcuus  •  of  color.  So  where  it  ap- 
pears that  colored  persons  are  excluded  from  juries  because  of  their  color,  a  colored  defend- 
ant has  a  right  to  have  an  indictment  found  by  sach  a  grand  jury,  an<l  the  pan  ?1  of  such  a 
petit  jury,  quashed.  Virginia  v.  Rives,  10  Otto,  32:2  (Const.,  §.^  dil)-910);  Neal  v.  Delaware,  13 
Otto,  394. 

g  1449.  It  seems  that  a  colored  defendant  in  Delaware  is  entitled  to  show,  on  a  motion  to 
quash  an  indictment  and  panel  of  jurors  for  that  reason,  that  the  officers  in  select,  nij  tie 
grand  and  petit  jurors  purposely  excluded  colored  persons  therefrom  on  account  of  their  race 
and  color.    Neal  r.  Delaware,  13  Otto,  394. 

g  1450.  An  affidavit  of  a  colored  defendant,  that  the  officers  chargc»d  with  S'^lecting  the 
grand  and  petit  juries  had  purposely  excluded  colored  persons  therefrom  on  account  of  race 
and  color,  which  is  uncontradicted  and  undeuied,  is  sufficient  to  sustain  a  motion  to  quash 
the  indictment  and  the  panel.     Ibid. 

§  1451.  Catting  timber  — "Timber"  defined.— Tlie  word  '* timber.*'  in  the  act  of  March 
2, 1831,  prohibiting  the  being  •*  employed  in  removing  any  live-oak  or  red  cedar  trees,  or 
other  timber  from  the  lands  of  the  United  States."  is  employed  to  signify  the  felled  trees, 
prepared  for  use  and  transpf)rtation.  and  embraces  the  various  uses  to  which  timber  can  be 
appropriated,  either  in  ship  or  house  building.  The  act  does  not  ])unish  the  removal  of  any 
articles  manufactured  from  such  timl)er.     United  States  r.  Schuh^r,*  0  McL.,  28. 

§  1452.  By  tbe  act  of  March  2,  1831,  the  cutting  and  usin?,  for  any  other  than  naval  pur- 
poses, of  white-oak  and  hickory,  or  timber  treei  of  any  other  description,  from  the  lands 
belonging  to  the  United  States,  is  an  indictable  offense,  and  punishable  by  fine  and  imprison- 
ment. This  mode  of  protection  is  not  limited  to  live-oak  or  red  cedar,  nor  to  timber  specially 
reserved  for  naval  purposes.     United  States  v,  Briggs,*  9  How.,  3.>l. 

g  1453, lands  not  reserred  for  use  of  navy.—  An  indictnvnt  will  lie,  under  the  act  of 

congress,  for  cutting  timber  on  public  lands,  whether  such  lands  have  been  reserved  for 
naval  purposes  or  not.    United  States  v.  Redy,*  5  McL.,  35S. 

§  1454, one  wlio  employs  another  to  cut  timber  on  public  lands  is  answerable  under 

the  act  of  congress.    Ibid. 

§  145,5. making  compensation.— Where  one  convicted  of  cutting  trees  on  the  public 

lands,  contrary  to  the  act  of  congress,  had  made  full  reparation  for  the  trespass  by  entering  a 
part  of  the  land  on  which  the  trees  were  cut,  and  compensating  the  person  who  entered  the 
other  part  for  the  trees  cut  on  that  part,  and  the  land  was  sold  at  the  price  fixed  by  law,  and 
there  seemed  to  be  no  intention  on  the  part  of  the  tr<?spas8er  to  defraud  the  public,  a  nominal 
fine  was  imposed  by  the  court.     United  States  v,  Murray,*  5  McL.,  207. 

g  145^ civil  and  criminal  proceedings.— Section  2101  of  the  Revised  Statutes  having 

made  the  cutting  of  timber  on  the  public  lands  a  crime  whicli  may  be  proceeded  against  by 
indictment,  the  government  may  proceed  against  trespassers  upon  its  land  civilly  or  crimi- 
nally, or  both;  and  a  judgment  in  one  form  of  remedy  is  no  bar  to  the  prosecution  of  the 
other  remedy.     Bly  r.  United  States,  4  Dill.,  464. 

§  1457. intent.—  Under  the  act  of  March  2,  1831,  punishing  the  offense  of  cutting  or 

remoYing,  etc.,  other  timber  thai  naval  timber  on  otlur  lands  than  naval  landi-,  with  intent  to 
export,  dispose  of,  use  or  employ  the  same  in  any  manner  whatever,  other  than  for  the  use 
of  the  navy  of  the  United  States,  if  the  specific  act  of  cutting  or  removing  be  proved,  the 
guilty  intent  will  be  presumed.  But  such  inference  of  guilty  intention  may  be  removed  by 
the  defendant  by  proving  that  he  was  the  agent  of  the  owner  of  lands  in  the  vicinage  of  those 
described  in  the  indictment,  and  cut  the  timber  described,  by  mistake,  supposing  it  to  belong 
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to  his  principal,  the  monnments  of  the  public  Riirvey  being  such  that  the  mistake  might  be  com- 
mitte<l     United  States  v.  Darton.*  H  McL..  46. 

^  1458.  Robbery. —  The  felonious  taking  of  gootls  from  the  person  of  another,  or  in  his 
presc^nce,  by  violence  or  by  putting  him  in  fear,  and  ag:niist  his  will,  is  robbery.  United 
states  V.  Jones,*  3  Wash.,  203.     Sen?  g.^  niS.  ^29,  .-iSl,  577,  173),  2343.  - 

j^  1459.  The  word  "rob,"  uspI  vi  a  statute,  means  stealing  or  taking  from  the  person  of 
another,  or  in  the  presence  of  another,  property  of  any  amount,  with  such  a  degree  of  force  or 
terror  as  to  induce  the  party  to  part  wiih  his  properly  unwillingly.  It  is  the  felonious  taking 
from  tlie  person  of  anotlior  money  or  goods  of  any  value  by  putting  him  in  fear.  United 
States  r.  Wilson.*  B.ild.,  78. 

g  1460.  The  snatching  of  a  watch  from  the  pocket  of  another,  it  being  f.astened  to  his  neck 
by  a  ribbon,  which  was  broken  by  the  first  snatch,  the  ownt'r  not  having  been  put  in  fear,  is 
not  robbery,  but  larceny.     United  States  v.  Simms.  4  Cr.  C.  C,  618. 

g  1401.  daiig'croiiH  wea])«ii.--  A  sword  or  a  dirk  or  a  pistol  in  the  hands  of  a  robber,  by 

means  and  under  terror  of  which  a  person  is  robbed,  is  a  dangerous  weapon,  although  not 
drawn  or  pointed  against  the  person  robbed  at  the  time.  It  is  presumed  that  a  pistol  was 
1  >aded,  and  conclusively  so  presumed  when  the  robbers  threaten  to  u*e  it  in  a  manner  im- 
possible if  it  was  not  loaded.  United  States  v.  Woo<l,*3  Wash.,  440.  See  i:§  148,  714,  1241, 
1314. 

.i^  1482.  Under  r.^vciine  laws  —  Payment  of  monoy  Into  IreiJ^iiry. —  The  act  of  June  39, 
1849,  requiring  collectors  of  the  customs  to  pay  into  the  treasury  cerfciin  moneys  without  any 
abatement  for  fees,  salary,  etc.,  does  not,  it  seems,  apply  to  a  criminal  prosecution  where  the 
law  did  not  fcike  effect  until  after  the  default  for  which  the  officer  is  prosecuted.  United 
States  V.  Forsyihe,*  0  McL.,  584. 

§  1463.  fraudulent  entry. —  A  fraudulent  entry  of  goo-ls  at  a  custom-house  by  means 

of  a  false  invoice  and  a  false  cbssiflcation  is  an  offense  against  the  revenue  laws  and  is  not 
barred  in  less  than  five  years.     United  States  v.  Ilirsch,  10  Otto,  34. 

§  14Gi.  forgery  of  oath.—  On  an  indictment  for  a  forgery  of  an  owner's  oath  with  in- 
tent to  defraud  the  United  Slates,  it  is  not  necessary  that  an  entry  of  the  goo'ls  be  actually 
made  or  any  act  done  towards  the  completion  of  the  fraud.  United  States  v,  Lawrence,*  13 
Blatch.,  211. 

g  1405.  unlading  without  a  permit.— The  act  of  March  2,  1799,  punishes  with  a  pen- 
alty of  |400,  and  disability  for  seven  years  to  hold  any  otiice  of  trust  or  profit  under  the 
United  States,  the  unlading  or  delivery  of  an^'  goods  from  a:ij  foreign  port,  "at  any  time, 
without  a  permit  from  the  collector  or  naval  officer,  if  any,  for  such  unlading  or  delivery.'* 
It  punishes  in  like  manner,  **  if  any  goods,  etc..  shall  be  unladen  or  delivered  from  any  such 
ship  or  vessel,  contrary  to  tlie  direction  aforesaid,"  "  any  person  who  shall  knowingly  be  con- 
cerned or  aiding  therein,  or  in  removing,  storing,  or  otherwise  securing  the  said  goods."  It 
is  held  that  upon  an  information  for  aiding  "  in  removing,  storing,  or  otherwise  Fecuring" 
such  goods  with  knowledge  that  they  had  been  landed  without  license,  it  is  not  necessary  to 
show  that  the  defendant  aided  or  did  anything  in  connection  with  the  landing  of  the  goods. 
An  information  will  lie  for  the  penalty  of  this  act.  although  the  act  itself  provides  that  the 
penalty  shall  be  *'sued  for"  in  the  name  of  the  United  States.  Walsh  t\  United  Stales,  3 
Woodb.  &  M.,  341. 

§  1466.  smnggling,— As  a  general  rule,  unless  there  is  some  law  forbidding  it.  it  is 

not  a  crime  to  import  goods  into  the  United  States  without  payment  of  duty.  The  crime  of 
smuggling  is  not  complete  until  the  goods  are  not  only  brought  into  the  country,  but  fraud 
or  concealment  has  been  practiced  with  intent  to  defraud  the  revenue.  United  States  v, 
Tbomas,*2  Abb.,  116. 

§  1467.  The  nineteenth  section  of  the  act  of  August  30,  1842,  does  not  apply  to  the  case  of 
goods  imported  from  any  adjacent  foreign  territory.  An  indictment  charging  the  defendant 
with  smuggling  goods  from  Canada  into  this  country,  without  an  invoice  or  the  payment  of 
duties,  cannot  be  supported  by  that  section.     United  States  v.  Nolton,*  5  Blatch.,  427. 

§146^.  resisting  officers.— Where  rags  in  the  bale  were  picked  up  on  the  shore,  to 

which  they  had  floated  from  a  wrecked  vessel,  and  those  gathering  them  were  indie  \»d  under 
the  act  of  March  2,  1799  for  "forcibly  resisting,  preventing  and  impeding"  the  custott  hous;* 
officers  in  seizing  the  rags  for  non-payment  of  duties,  the  jury  were  instructed  that  thero 
must  have  existed  a  probabL^  ground  of  seizure;  that  if  the  rags  were  worthless  on  the  beach, 
and  the  custom-house  officer  knew  it,  there  was  no  ground  for  seizure;  that  the  government 
must  show  an  acturd  seizure,  and  that  the  defendants  knew  of  it;  that  they  must  also  prove 
that  the  actual  possession  of  the  rags  by  the  officer  was  forcibly  ousted  by  the  defendants; 
that,  if  the  seizure  was  abandoned  by  the  ofllcer,  the  defendants  had  a  right  to  take  the  rags; 
and  that  if  the  defendants  did  believe  that  no  seizure  had  been  made,  and  acted  in  good  faith 
in  removing  the  goods,  thev  were  not  guilty;  but  if  the  goods  had  been  rightfully  seized,  and 
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the  defendants,  knowing  the  fac's,  forcibly  and  wilfully  deprived  the  officers  of  the  posses- 
sion of  the  floods,  they  were  guilty.     United  States  v.  Cook,*  I  Spr.,  213. 

^1U9.  In  District  of  Col  am  bi a.— The  act  of  congress  of  February  16,  1819,  entitled 
*'An  act  to  incorporate  the  Medical  St>ciety  of  the  District  of  Columbia,"  providing  for  the 
appointment  of  a  medical  board  of  examiners,  and  declaring  *'  that,  after  the  appointment  of 
the  aforesaid  medical  board,  no  person,  not  herotofore  a  practitioner  of  medicine  or  surgery 
wiihin  the  District  of  Columbia,  shall  be  allowed  to  practice  with'in  said  District  in  either  of 
the  said  branches,  and  receive  payment  for  his  services,  without  having  first  obtained  a  li- 
cense, testified  as  by  this  law  directed,  or  without  the  prt>duction  of  a  diploma  as  aforesaid, 
uod-r  tlie  penalty  of  $00  for  each  offense,"  etc.,  is  applicable  to  every  branch  of  medicine  and 
burgery,  and  includes  one  practicing  a  specialty,  such  as  an  oculist.  United  States  v.  Will- 
iams ♦  5  Cr.  C.  C.  63. 

^  1470.  A  physician  cannot  be  held  liable  unless  there  was  a  board  of  examiners  de  jure 
at  the  time  of  the  violation  of  the  statute  charged.  It  is  therefore  incumbent  on  the 
Uuited  States  to  allege  and  prove  tiie  existence  of  such  a  board  at  the  time  of  the  alleged 
violation  of  the  statute.     Ibid. 

^1471.  Under  the  charters  and  by-laws  of  the  corporation  of  Washington,  authorizing 
justices  of  the  peace  to  require  of  disorderly  persons  security  for  their  good  behavior,  and 
on  failure  to  give  security  to  commit  them  to  labor  until  such  security  shall  be  given,  not  ex- 
ceeding one  year  at  a  time,  a  warrant  of  conimitment  which  states  that  the  accused  had 
failed  to  give  security  for  her  good  behavior,  but  does  not  state  that  such  security  was  re- 
quired of  her.  nor  in  wliat  sum,  nor  for  what  time,  and  which  requires  her  to  be  kept  at  hard 
labor,  instead  of  labor,  as  required  by  the  by-law  and  charter,  is  defective,  and  is  not  suffi- 
cient to  detain  the  accused.     Ex  parte  Reed,*  4  Cr.  C.  C,  58:3. 

§  1472.  The  charter  of  1820,  of  the  city  of  Wiishington,  gives  that  corporation  power  and 
authority  to  cause  "vagrants,  idle  or  disorderly  persons,"  and  all  **who  shall  be  guilty  of 
open  profanity,  or  grossly  indecent  language  or  behavior  publicly  in  the  streets,"  to  give  se- 
curity for  their  good  behavior,  for  a  reasonable  time,  and  to  indemnify  the  city  ag^iiiist  any 
el. ar^;e  for  their  support;  and  in  case  of  their  refusal  or  inability  to  give  such  security,  to 
cauije  them  to  be  confined  to  labor  until  such  security  shall  be  given.  The  corporation  has 
exercised  this  authority  by  enacting  by-laws  and  ordinances.  The  Eiiglisli  statute  of  34  Ed. 
^,  authorizing  justices  of  the  peace  **  to  take  of  all  them  that  Ih»  no:  of  good  fame,  where 
they  bliall  Ijo  found,  sufiioient  surety  and  mainprise  of  their  good  U».havior,"  was  in  force  in 
Maryland  on  the  2Tth  of  February,  IbOl,  and  constitutes  a  part  of  tiie  authority  and  juris- 
diction of  the  justices  of  the  peace  of  VVasliingiou  county  who  luive  been  appointed  under 
the  act  of  congress  of  that  date.  Justices  of  the  pi»ace  have  auihority  to  require  of  disorderly 
IH'i-sons  security  for  good  behavior,  and  to  commit  for  failure  to  give  security,  under  the  by- 
laws passed  under  the  authority  of  the  charter  of  1820.     Ibid. 

i  1473.  The  act  of  congress  creating  the  police  court  of  the  District  of  Columbia,  and  vest- 
to^  it  with  *' original  and  exclusive  jurisdiction  of  all  oifeuses  against  the  United  States 
committed  in  the  District  of  Columbia,  not  dt-enied  capital  or  otherwise  infamous  crimes; 
that  is  to  say,  of  all  simple  assaults  and  batteries,  and  all  other  misdemeanors  not  punishable 
ly  imprisonment  in  the  penitentiary,"  vests  exclusively  in  the  police  court  jurisdiction  of 
the  offense  of  stealing  any  money  or  other  goods  and  chattels  of  any  kind  whatever,  or  any 
bank-bill  or  promissory  note  of  less  value  than  $33,  punished  by  the  act  of  congress  of  Febru- 
ary 22, 1867,  by  line  not  exceeding  a  certain  sum,  and  imprisonment  in  the  jail  of  the  District. 
United  J^'tates  v.  Cross.*  1  MacArth.,  149. 

S  1474.  The  penitentiary  act  for  the  District  of  Columbia,  of  March  3,  1831,  enacting 
'that  if  any  free  person  shall,  in  said  District,  u:i)awtully,  by  force  and  violence,  take  and 
carry  away,  or  cause  to  be  carried  away ;  or  shall,  by  fraud,  unlawfully  seduce,  or  cause  to 
l>f  Keduced,  any  free  negro  or  mulatto  from  any  part  of  said  District,  to  any  other  part  of  said 
t)  strict,  with  design  or  intention  to  sell  or  dispose  of  such  free  negro  or  mulatto,"  etc.,  such 
I-eiTion  shall  be  punished  by  line,  does  not  apply  to  such  negroes  kidnapped  out  of  the  District 
abd  brought  within  it.     United  States  v.  Heuning,  4  Cr.  C.  C,  643. 

XIX.  Arrest. 

§  1475.  AfSdavit  —  Probable  cans?. —  Under  the  fourth  amendment  to  the  constitution  of 
the  United  States  an  afBdavit  to  justify  the  issuing  of  a  criminal  warrant  must  show  proba- 
ble cause.  So  an  affidavit  for  the  arrest  of  a  pers  m  under  section  ■>42i.  Revised  Statutes,  for 
using  a  fraudulent  certitioate  of  citizenship  for  the  purpose  of  obtaining  registration  as  a 
^oter,  which  alleged  tiat  a  person  did,  for  the  purpose  of  procuring;  himself  to  be  unlawfully 
registered  as  a  voter,  make  use  of  a  certain  unlav/f  ul  certificate,  knowing  that  such  certifi- 
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cate  was  unlawfully  made  and  issued,  but  which  did  not  state  how  such  use  was  unlawful,  or 
how  the  certificate  was  fraudulently  issued  and  made,  does  not  show  probable  cause,  and  is 
therefore  insuflficient  to  sustain  a  waa*ant.  Characterizing  the  use  as  unlawful  does  not  give 
any  information  as  to  the  nature  of  the  offense,  and  states  a  conclusion  of  law  instead  of 
fact.     In  re  Coleman.  15  Blatch.,  415. 

i5 1476.  When  the  military  authority  of  the  United  States,  under  authority  of  section  23  of 
the  intercoui-so  act,  makes  an  arrest  in  the  •*  Indian  country,"  for  a  violation  of  sections  20 
and  21  of  the  said  act,  the  military  officer  acts  merely  as  a  police  officer,  and  it  must  appear 
upon  oath  or  allirmatiou  tliat  there  is  prob»ible  cause  as  provided  in  the  constitution  of  the 
United  States.     In  re  Carr,*  3  Saw.,  316. 

g  1477.  In  order  that  there  shall  be  probable  cause  to  arrest  an  offender  the  magistrate 
oui^ht  to  have  before  liim  the  oath  of  the  real  accuser,  preseuted  either  in  the  form  of  an  affi- 
davit, or  taken  down  by  himself  by  personal  examination,  exhibiting  tlie  facts  upon  which 
the  charge  is  based  and  on  which  Mie  belief  or  suspicion  of  guilt  is  founded.  In  the  Matter 
of  a  Rule  of  Court,^  3  Woods,  503 

g  1478.  A  circuit  court  of  the  United  States  will  not,  on  motion,  award  process  to  arrest 
the  offender  in  the  first  instance,  there  being  no  precedent  establishing  such  a  practice. 
United  States  r.  Burr.*  3  Wheeler,  573. 

g  1479.  Evidence  which  consists  in  the  oath  of  a  person  that  he  has  been  informed  by  one 
not  upon  oath,  and  that  the  deponent  believes  the  fact  to  be  true,  is  not  legal  evidence  to  sup- 
port a  warrant  of  arrest.     Ibid. 

^  14S0.  Under  the  constitution  of  the  United  States  no  warrant  can  issue  except  on  prob- 
able cause  supported  by  oath  or  affirmation.  So,  an  order  of  arrest  made  in  another  district 
upon  information  filed,  without  any  evidence  by  way  of  affidavit  to  support  it,  is  void,  and 
all  proceedings  under  it  must  fail.     United  States  v,  Shi^pard,  1  Abb.,  4J3  (Ji§  3195-99). 

§  14S1.  The  cause  of  issuing  a  warrant  of  arrest  is  a  crime  committed  by  the  persoa 
charged.  The  probable  cause  required  by  the  constitution  is  a  probability  that  the  crime  has 
b?en  committed  by  that  person.  Of  this  probability  the  court  or  magistrate  issuing  the  war- 
rant must  be  satisfied  by  facts  supported  by  oath  or  afiirmation.  The  fact-?,  therefore,  which 
are  stated  upon  oath  must  induce  a  reasonable  probability  that  all  the  acts  have  been  done 
wliich  constitute  the  offense  charged.  The  question  wh^^ther  a  crime  has  been  committed  is 
a  question  partly  of  law  and  partly  of  fact.  What  acts  constitute  the  crime  is  a  question  of 
1  iw.  Whether  those  acts  have  been  done  is  a  question  of  fact.  (Per  Cranch,  C.  J.,  dissent- 
i  :g.)     United  States  v.  Bollmau,*  1  Cr.  C.  C,  o73. 

§  1482.  Breaking  doora.— A  constable  or  a  magistrate,  having  a  warrant  to  arrest  a  man 
f<)r  assault  and  battery,  has  a  right  to  bre.ik  open  the  door  of  the  house  inhabited  by  the 
offender,  in  order  to  arrest  him.     United  States  v.  Faw,  1  Cr.  C.  C,  487. 

^  14S3.  Who  may  make  couiplaiut— Any  individual  may  complain  of  the  infraction  of  a 
law  of  the  United  States,  and  on  such  complaint,  under  oath,  the  circuit  court  may  award 
a  warrant,  whether  such  a  warrant  is  applied  for  by  the  district  attorney  or  not.  United 
Sates  i\  Skinner,*  3  Wheeler,  233. 

^  1484.  Duty  of  officer. —  An  olficer  who  makes  the  arrest  of  a  prisoner  is  not  bound  to  dis- 
close the  name  of  the  person  from  whom  he  received  the  information  which  led  to  the  detec- 
t  on  and  apprehension  of  the  prisoner.     United  States  v,  Moses,*  4  Wash.,  736, 

fi  14S6.  Where  an  ofHcer  has  a  party  in  custody,  and  also  has  a  warrant  for  his  arrest,  he 
may  hold  him  under  such  warrant  without  informing  him  that  he  arrests  him  upon  it. 
United  States  v.  Omeara,*  1  Cr.  C.  C,  163. 

^  148t>.  It  is  the  duty  of  a  person  seeking  to  arrest  another  to  make  his  purpose  known,  un- 
l.ss  circumstances  render  his  purpose  obvious.  If  the  officer  is  not  known  to  be  such  he 
siould  produce  his  authority  ;  but  this  is  not  necessary  when  the  party  knows,  or  has  good 
r  'iison  to  know,  the  authority  of  the  officer.  If  the  party  is  not  in  the  actual  physical  presence 
of  t.ie  officer,  the  latter  should  proceed  with  secrecy  and  actually  make  the  arrest.  If  the 
(  ar.y  to  be  arrested  does  not  rpcognize  the  party  arresting  him  to  be  an  officer,  he  has  a  right 
to  demand  the  warrant.  The  party  to  be  arrested  has  no  right  to  assault  the  officer  without 
djnianding  the  warrant  or  askmg  explanations.  United  States  »i;.  Jailer  of  Fayette  County, 
3  Abb.,  273. 

§  1487.  Discharare  and  subsequent  arrest.—  A  dischar.ice  of  a  person,  under  a  writ  of 
habeas  coi'pu.%  from  the  procet-s  under  wliich  he  is  inijinsoncd.  discharges  him  from  any 
further  confinement  under  the  process ;  but  it  is  no  bar  to  subsequent  arrest  under  any  other 
process  which  may  bo  issued  rgainst  him  under  the  same  indictment.  Ex  parte  Milburn,* 
9  Pet,  704. 

§  1488.  Warrant  signed  nith  n  pencil.— A  warrant  signed  by  a  justice  of  the  peace  with 
a  black  lead  pencil  is  void,  because  so  easily  obliterated.  United  States  v,  Thompson,  2  Cr. 
C.  C,  409. 
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§  14S9.  Jarisiliction  ->  RosistanGO.—  If  a  wan-ant  contains  on  its  face  a  cause  of  arrest 
within  tho  jurisdiction  of  the  magistrate,  and  purports  to  have  been  issued  within  his  local 
jurisdiction,  and  is  in  other  respects  formal,  the  officer  is  bound  to  execute  it,  and  resistance 
is  unlawful,  alibougli  m  fact  the  offense  was  not  committed  within  the  local  jurisdiction  of 
the  magistrate.     IbicL 

§  149^.  Arrest  on  airnrrant  issndd  in  another  district— An  arrest  by  a  marshal  in  a  dis- 
trict other  than  tliat  in  which  the  warrant  was  issued  is  invalid  and  does  not  justify  an 
imprisonment  within  tiic  proper  district  When  the  original  arrest  is  unlawful,  the  deten- 
tion is  improper,  although  the  warrant  upon  which  it  was  made  is  lawful.  In  re  Allen,  13 
Blalch.,  275. 

§  141) !•  Either  judge  of  a  federal  circuit  court  has  authority  to  issue  a  warrant  for  the 
arrest  of  a  criminal,  and  under  such  a  warrant  he  may  be  arrested  in  any  part  of  the  United 
States.    Ill  re  Oaksmith.*  11  Op.  Att'y  Gen'l.  127. 

^  1493.  Arrest  without  a  warrant.—  A  peace  officer  may  take  a  man  in  an  affray  without 
a  warrant.    United  States  r.  Pignel,  1  Cr.  C.  C,  310. 

g  1493.  Military  costody.— A  bench  warrant  may  issue  for  the  arrest  of  persons  confined 
by  military  authorities  on  a  charge  of  treason  on  ex  parte  affidavits  read  in  court.  United 
States  V,  Bollman,*  1  Cr.  C.  C,  873. 

g  1494.  If  a  treaty  provides  for  the  arrest  and  commitment  of  persons  charged  with 
crime,  it  thereby  confers  jurisdiction  upon  the  courts  of  the  land  to  arrest  and  commit  such 
persons,  according  to  the  l^w  of  the  land.    In  re  Metz^er,*  5  N.  Y.  Leg.  Obs.,  84. 

§  149o.  ({unre:  \Vhether,  when  an  indictment  has  been  found  in  one  judicial  district 
against  a  defendant  not  then  within  the  jurisdiction,  the  court  in  that  district  can  issue  its 
warrant  to  arrest  the  defendant  wherever  he  may  be  found  within  the  United  States?  In  re 
Alexander,  1  Low.,  530  [%  3194). 


■  XX.  Peeliminary  Examination. 

§  1496.  Eyidence— Probable  canae.— On  a  preliminary  examination  preceding  a  prosecu- 
tion, evidence  of  probable  cause  to  believe  the  accused  guilty  is  sufficient  to  justify  liis  being 
held  for  trial,  unless  such  probable  cause  is  done  away  with  by  showing  that  no  such  crime 
has  been  committed,  or  that  the  suspicions  entertained  of  the  prisoner  were  wholly  groundless, 
/ft  re  Van  Campen,*  2  Ben.,  419;  1  Burr's  Trial,  11. 

§  1497.  On  a  preliminary  examination  on  a  charge  of  embezzlement  against  the  president 
of  a  bank,  it  is  sufficient  to  prove  that  the  bank  was  actually  in  existence  and  that  tho  accused 
was  acting  as  its  president.    Ibid, 

^  1498.  A  confession  of  embezzlement,  written  and  signed  by  the  clerk  himself,  is  sufficient 
evidence  of  the  crime  to  warrant  a  commissioner  to  hold  the  clerk  to  trial,  althojgh  proof  of 
the  corpus  delicti  has  not  been  proved.    United  States  v.  Bloomgart,*  2  Ben.,  353. 

§  1499.  An  examining  court  or  judge  will  not  require  clear  and  indubitable  proof  of  the 
guilt  of  the  accused  to  justify  an  order  that  he  shall  answer  further  to  the  charge  made 
against  him.  Whether  the  accused  is  held  or  discharged,  the  order  is  not  conclusive. 
United  States  v.  Lumsden,"  1  Bond,  5. 

*§  1600.  The  powers  of  a  commissioner  of  a  federal  circuit  court  as  to  the  examination  of 
offenders  and  the  taking  of  bail  are  the  same  as  those  of  justices  of  the  peace  in  tho  respective 
Btdtes;  and  where  a  state  law  provides  that  justices  shall  not  adjourn  examinations  befoi*e 
them  for  longer  than  ten  days  at  any  one  time,  an  adjournment  by  a  United  States  court  com- 
missioner for  a  longer  time  than  tin  days  is  improper,  and  a  recognizance  for  the  aj)pearance 
of  the  defendant  at  such  adjourned  day  is  invalid.     United  States  r.  Horton,*  1  Dill.,  94. 

<;1501.  United  States  commissioners  act  ministerially  and  not  judicially  in  the  examina- 
tion of  offenders  before  trial.     United  States  r.  Berry,*  2  McC.^  58. 

§  l.>i»2.  A  court  has  the  authority  to  assume  control  of  proceedings  before  a  commissioner 
in  a  criminal  case,  and  proco^  therein.     Ibid. 

§  15^3.  In  preliminary  examinations  for  offenses  against  the  laws  of  the  United  States,  a 
commissioner  has  only  the  power  and  authority  of  a  committing  magistrate,  and  he  must 
proceed  "agreeably  to  tiie  usual  mode  of  process  against  offenders"  in  the  state  in  which  he 
acte.    United  States  v.  Walker,*  1  Pittsb.  R,  437. 

§  1504.  Defendant's  witnessps.— Upon  an  application  to  bind  a  person  over  to  answer  upon 
a  criminal  charge,  the  defendant's  witnesses  are  not  generally  examined.  Nor  are  his  wit- 
nesses ever  sent  to  the  grand  jury,  except  where  tiie  attorney  for  the  prosecution  consents. 
But  on  the  application  to  bind  over,  the  judge  may  examine  witnesses  who  were  present  at 
the  time  when  the  offense  is  said  to  have  been  committed,  to  explain  what  is  said  by  the  wit- 
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nessea  for  the  prosecution.  But  the  cross-examination  of  the  witnesses  for  the  prosecution  is 
improper.     United  States  v.  Wliite,*  2  Wash.,  29. 

^  1505.  The  com  mil  men  t  of  a  prisoner  for  preliminary  examination  should  be  for  a  short 
definite  period  of  time.  It  should  not,  except  for  8j>ecial  cause,  exceed  twenty-four  hours, 
and  where  cause  is  shown  for  dehiy.  great  diligence  should  be  required  of  the  government  in 
the  procurement  of  testimony.     United  States  v.  Worma.*  4  Blatcli.,  3'J2. 

§  loOii.  Persons  accused  of  treason  have  a  ri^^ht  to  be  heard  by  counsel  on  pro!im*nary 
examination  before  the  court.     United  States  v,  Bollman,*  1  Cr.  C.  C,  did. 

%  1507.  The  magistrate.— Under  the  twenty-third  section  of  the  twentieth  chapter  of  the 
act  of  congress  of  17b9.  declaring  that  an  offender  agaiust  the  Unit;  d  Stales  is,  ap^roeably  to 
the  us;  al  mode  of  process  against  offenders  in  such  state  where  ho  is  found,  to  lx»  arrested 
and  imprisoned,  or  bailed,  as  the  case  may  be,  for  trial  before  the  court  of  the  United  States 
having  cognizance  of  the  offense,  the  examination  preparatory  to  the  ii  ial  is  to  be  had  befoi-e 
a  magistrate,  who  is  lo  send  to  the  clerk's  oiBce  of  the  court  copies  of  the  process  and  recog- 
nizances of  the  witnesses.  A  state  law  requiring  preliminary  hearin;^^  to  bo  before  a  county 
or  corporation  court  does  not  apply  to  offenses  against  the  United  States.  Prise  Ship  and 
Crew,*  1  Op.  Att'y  Gen'l,  85. 

§  1508.  Information  irithoat. —  Where  an  indictment  for  a  misdemeanor  is  found,  it  may- 
be quashed,  and  an  information  may  be  filed  setting  up  the  same  offense,  without  a  prelimi- 
nary examination.    United  States  v.  Konzone,*  14  Blatch.,  60. 

XXI.  Bail. 

Bv^M-ARY  —  Foicers  of  United  States  eommissioners,  %^  1509.  ^^\0.^  Bond  good  as  a  voluntary 
hondy  ^  1511. —  Bond  presumed  to  ha  e  been  taken  by  the  clerk  under  tht'  direction  of  the 
court,  g  1512. —  Refiponsibility  incurred  by  a  recognizance^  fww  determined,  ^  MyVd.  —  For- 
feiture; what  necessary  to  sustain  an  action  on  a  bond,  %  1514;  priitcipul  mur.t  be  called^ 
§§  1514,  1517. —  Principal  not  bound  by  an  adjournment,  when,  g  \M'h—  Principal  not  in 
default  until  expiration  of  hour  at  which  he  was  to  apjyeitr,  §  lUO. —  Su^ffuuen<;j  of  indict- 
ment cannot  beset  up  in  answer  to  a  set,  fa.,  g  1518. —  Power  to  reduce  bail.  ^  1519.  — D/s- 
cretion  of  magistrate  in  taking  bail,  ^  1520. —  Record  conchisire  as  to  forfeiture,  ^  1521. — 
Principal  prevented  from  appearing  by  being  arrested  in  another  state,  ^  1523. —  Provision 
for  appearance  at  successive  tt^rms  of  court  has  reference  to  regidar  terms,  ^  1523. —  Dis^ 
charge  of  sureties  by  departure  of  principal  from  United  States  with  •  consent  of 
government,  §  1524. 

§  1509.  A  United  States  circuit  court  commissioner  has  the  power  to  compel  a  person 
charged  with  an  offense  to  recognize  to  appear  before  him  and  have  the  procei'clings  com- 
pleted, in  those  states  in  which  such  powe»*  is  confi*rred  by  state  laws  upon  justices  of  the 
peace.     United  States  v.  Rundlett,  ^§  15-25-28.     See  i^  1567. 

§  1510.  Under  the  thirty-third  section  of  the  judiciary  act  of  1789,  declaring  that  tl;e 
accused  may,  "  agreeably  to  the  usual  mode  of  proce.<is  against  offenders  "  in  the  stale  **  where 
he  may  be  found,"  •*  be  arrested,  and  imprisoned  or  bailed,*'  a  commissioner  has  power  to  take 
a  recognize  to  appear  from  day  today  pending  the  examination  of  an  arcuse<^  v:l  ere  a  jnstit  e 
of  the  peace  in  the  same  state  has  sucli  power.  But  no  otlier  act  of  congress  having  given 
to  commissioners  such  a  power,  they  cannot  exercise  it  where  justices  of  the  peace  in  the 
same  state  cannot.  This  jjower  did  not  exist  at  common  law,  nor  can  it  bo  infVried  from 
general  authority  given  to  take  bail.  Justices  of  the  peace  poss(*ssing  no  such  power  in  New 
York,  a  commissioner  in  that  state  has  no  authority  to  take  bail  for  the  appearance  of  a  i^er- 
son  accused  for  examination  before  himself  at  a  future  day.  A  recognizance  so  taken  is  of 
no  validity.     United  States  r.  Case,  Si^  1523-32. 

§  loll.  The  federal  courts  being  bound  by  state  laws  in  the  matter  of  takin.':^  bail  in  crim- 
inal cases,  and  a  local  statute  providing  that  "  every  bond  or  recognizance  deemed  good  and 
valid  as  a  common  law  bond  shall  bo  a  good  statutory  bond,  and  no  <lelense  to  any  action,  or 
9CU  fa.,  pros€*cuted  to  enforce  such  bond  or  recognizance,  shall  be  available  unless  it  would  be 
a  legal  and  valid  defense  to  a  suit  at  common  law  upon  the  same,"  a  ivco^uizance,  filed  of 
record,  and  accepted  by  the  court  having  power  to  take  it.  is  binding  as  a  voluntary  bond, 
although  it  was  entered  into  before  tlie  clerk  who  up  to  that  tim.»  ha  1  not  been  appointed  one 
of  the  commissioners  of  the  court.     United  States  v.  Evans,  ^g  153^-3"). 

g  1512.  AVhere  the  clerk,  on  a  day  when  the  court  wf.s  open,  and  t'^e  defendant  was  present 
on  trial  in  court,  and  there  was  a  mistrial  and  the  cause  coutinue<l,  simply  wrote  at  the 
foot  of  a  recognizance,  **. signed,  se.'.led  and  acknowleJged  and  apj^^oved  by  v.H'..'^  si.^niug  his 
name  as  (derk  of  the  court,  and  the  bond  was  indoi-soJ  and  filed  by  him  in  the  same  manner 
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as  all  olher  papers  ar«  indorsed  when  filed,  by  whomsoever  presented,  and  tJiere  is  nothing  in 
the  record  to  sliow  that  he  acted  as  a  conmiitting  magistrate  in  taking  the  bond,  and  there  is 
no  recital  in  the  bond  or  elsewhere  that  the  defendant  was  brouQ:ht  before  the  clerk  for  exam- 
ination and  bail  by  him  as  a  magistrate  authorized  to  hold  to  bail,  the  bond  must  be  presumed 
to  have  been  taken  by  the  clerk  under  the  immediate  direction  of  the  court,  and  is  therefore 
good,  though  the  clerk  had  no  power  to  hold  to  bail  as  a  committing  magistrate.     IhuL 

§  lots.  The  nature,  extent  and  limitations  of  the  responsibility  incurred  and  created  by  a  re- 
cognizance are  to  be  determined,  not  by  a  mere  examination  of  the  terms  of  the  instiiiment, 
but  also  by  reference  to  the  rules  of  law  which  are  applicable  thereto.  Tiiese  rules  apply  them- 
selves to  the  terms  of  the  condition  and  affect  their  meaning  and  operation.  United  States  v. 
Rundlett,  g^  1525-2^ 

§  1514.  In  order  that  an  action  may  be  sustained  upon  a  reco.^^nizance  the  principal  cog- 
nizor  must  be  called  and  his  default  entered,  and  the  legal  effect  of  the  coiidition  is  such  that 
it  is  not  broken  by  noii- appearance  generally,  to  be  proved  by  any  evidence,  but  only  by  non- . 
appearance  in  answer  to  a  call,  to  be  proved  by  an  entry  made  on  the  minuies  of  the  magistrate, 
and  returned  by  him  as  a  part  of  the  proceedings;  and  such  call  must  appear  to  have  been 
made  at  the  time  and  place  when  and  where  the  cognizor  was  bound  t<.»  appear.  Ibid.  See 
S  1572. 

§  1515.  Where  a  person  enters  into  a  recognizance  to  appear  and  answer  to  a  complaint 
before  a  circuit  court  commissioner  at  a  certain  time  and  place,  an  adjournment  to  another 
time  and  place,  made  in  tlie  absence  of  the  accused,  does  not  bind  him,  though  made  at  the 
hour  named  in  the  recognizance;  and  where  the  accused  has  an  hour  of  grace  befoi*e  his  re- 
cognizance should  be  tledared  forfeited,  if  adjournment  is  so  made  to  another  place,  the  re- 
cognizance is  not  forfeited,  though,  at  the  expiration  of  such  hour,  he  is  called  at  the  place  to 
which  adjournment  is  made.     Ibid. 

§1516.  It  is  the  common  law  of  the  New  England  States,  and  probably  of  others,  that 
where  a  pcrcy  has  recognized  to  appear  before  magistrates  at  a  ctrtain  hour  he  is  not  in  de- 
fault until  after  the  expiration  of  that  hour  and  the  commencement  of  tiie  n<'xt.     Ibid. 

§  1517.  In  an  action  on  a  recognizance  it  must  appear  from  the  record  that  the  principal 
was  called  at  the  time  and  place  when  and  where  he  was  conditioned  to  appear ;  and  if  it  does 
not  60  appear  it  cannot  be  shown  by  evidence  aliunde  that  he  had  absconded  and  would  not 
have  appeare<l  if  he  had  been  called.     Ibid.    See  §  1572. 

§  151S.  Where  the  Umd  did  not  bind  the  defendant  to  answer  any  particular  indictment, 
but  only  to  answer  a  *'  c!  arge  against  him  for  passing  counterfeit  money,"  the  insufficiency 
of  the  indictment  cannot  ix*  i-elied  upon  as  a  defense  to  a  set  fa.  uj  on  the  forfeited  recogni- 
zance.    Unite<l  States  r.  Evans,  §§  15:J3-35. 

§  1510.  Up<^n  an  a])plication  for  a  warrant  for  the  removal  of  a  citizen  from  one  state  or 
district  to  another  for  trial  upon  a  criminal  charge,  under  section  1014  of  the  Revised  Stat- 
utes, the  district  judge  has  power,  without  any  writ  of  habeas  corpus,  to  reduce  the  bail  re- 
quired by  the  committing  magistriite,  if  he  thinks  it  excessive.  United  States  v.  Brawner, 
§§  15S6-37. 

§  1520.  The  discretion  of  the  magistrate  in  taking  bail  is  to  be  governed  by  the  compound 
consideration  of  tlie  ability  of  the  prisoner  to  give  bail  and  the  atrocity  of  the  offense.     Ibid. 

§1521.  In  a  procee<"ling  in  the  name  of  the  United  States  upon  a  recognizance,  where  a 
record  was  introdueeti  showing  that  on  a  certain  day  during  the  term  the  necessary  steps  for 
the  purpose  of  working  and  declaring  a  forfeiture  of  the  recognizance  were  taken,  the  de- 
fendant was  h^ld  not  allowed  to  otTer  testimony  to  prove  that  the  facts  stated  in  tliat  record, 
showing  the  forfeitunv  were  not  true.     United  States  v.  Ambrose,  i^  lo^iS. 

§  1522.  A  prisoner  in  Connecticut  is  released  from  custody  upon  entering  into  a  recogni- 
zance to  appear  in  one  of  the  courts  of  the  state,  on  a  certain  day.  to  answer  a  certain  infor- 
mation against  hini  and  abide  the  order  and  judgment  of  the  court.  He  then  goes  into  the 
state  of  New  York,  where  he  belongs.  While  there,  and  before  his  recognizance  is  forfeited, 
lie  is  seized  by  the  authorities  of  New  York  and  delivered  over  to  the  authorities  of  Maine, 
upon  a  requisition  from  the  governor  of  Maine  upon  the  governor  of  New  York,  charging 
him  wilh  the  conimssion  of  a  crime  against  the  laws  of  Maine  before  the  date  of  the  recog- 
nizance, and  of  which  crime  his  bail  knew  nothing  wh^n  they  entered  into  the  recognizance. 
He  is  taken  to  Maine,  tried  and  sentenced  to  imprisonment.  It  is  held  that  his  bail,  the  recog- 
nizance being  forfeited,  are  not  released  from  their  obligation  by  these  proceedings.  The  bail 
are  in  fault  for  (he  departure  of  the  prisoner  to  New  York,  and  they  could  have  even  then 
asserted  their  right  to  \\  s  custody  when  he  was  sought  to  be  ol)tained  by  the  authorities  of 
Maine,  an  I  it  is  to  be  presumed  that  they  would  have  obtained  him.  (Field,  Clifford  and 
Miller,  JJ..  dissenj    Taylor  v.  Taintor,  §§  1539-40.     See  g  1.^8^. 

§1523.  Where  a  recognizance  provides  for  the  personal  appearance  of  the  defendant  at 
the  next  regular  term  of  the  circuit  court  of  the  United  States  at  a  certain  place,  aud  also  at 
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any  subsequent  term  to  be  tliereafter  held  at  that  place,  the  provision  for  his  appearance  at 
any  subsequent  term  has  reference  to  such  subsequent  term  as  may  follow  in  regular  succes- 
sion in  the  course  of  business  of  the  court.  If  the  defendant  appears  at  the  next  regular 
term  referred  to,  and,  without  the  consent  qt  tlie  sureties,  enters  into  an  agreement  with  the 
government,  entered  on  the  minutes  of  the  court,  to  postpone  the  trial  for  a  period  of  uncer- 
tain duration,  until  final  decrees  shall  be  entered  in  the  district  court,  which  event  may  not 
happen  within  many  months,  such  agret'uient  releases  the  defendant  from  appearing  at  ar  y 
subsequent  term  following  the  then  next  term  in  regular  succession,  and  substitutes  a  con- 
tract that  he  need  appear  only  at  such  term  as  may  be  held  after  the  happening  of  a  contin- 
gent event.  It  therefore  supersedes  the  condition  of  the  recognizance,  and  releases  the 
sureties.     Reese  r.  United  States,  §§  1541-45. 

§  1524.  By  a  recognizance  the  principal  is,  in  the  theory  of  the  law,  committed  to  the  cus- 
tody of  his  sureties  as  to  jailors  of  his  own  choosing,  and  he  is  so  far  placed  within  their 
power  that  they  may  at  any  time  arrest  him  upon  the  recognizance  and  surrender  him  to 
the  court.  As  they  cannot  arrest  him  outside  of  the  territory  of  the  United  States,  and 
as  there  is  an  implied  covenant  on  the  part  of  the  principal  with  his  sureties  tliat  he  will 
not  depart  out  of  this  territory  without  their  assent,  and  as  there  is  an  implied  covenant  on 
the  part  of  the  government  that  it  will  not  in  any  way  interfere  w^ith  this  covenant  between 
them,  if  the  government  entei-sinto  a  stipulation  with  the  principal,  without  the  concurrence 
or  knowledge  of  the  sureties,  consenting  to  his  departure  from  the  United  States  to  remain 
abroad  for  an  indefinite  period,  the  sureties  are  discharged.    Ibid, 

[Notes.— See  g§  1546-1597.] 

UNITED  STATES  v.  RUNDLETT. 
(Circuit  Court  for  New  Hampshire:  2  Curtis,  41-48.     1854.) 

Opinion  by  Curtis,  J. 

Statement  of  Facfs. — This  is  an  action  of  debt  on  a  recognizance.  The 
amended  declaration,  which  Is  demurred  to,  shows  that  one  Woodbury  Gilman 
was  complained  of  before  Horace  Webster,  one  of  the  commissioners  appointed 
by  the  circuit  court  of  the  United  States  for  the  district  of  New  Hampshire, 
and  therein  was  charged  with  the  crime  of  presenting  to  the  commissioner  of 
pensions  certain  false  and  fraudulent  papers  for  the  purpose  of  obtaining  an 
allowance  of  a  claim  for  a  pension,  and  the  payment  of  a  sum  of  money  trom 
the  United  States  in  satisfaction  of  such  claim.  That  the  said  Gilman  was 
arrested  and  brought  before  the  commissioner  at  his  office  in  Portsmouth,  on 
the  30th  day  of  August,  1853,  and  such  proceedings  were  thereupon  had  that 
Gilman  was  ordered  by  the  commissioner  to  recognize  in  the  sum  of  $2,500, 
with  three  sureties,  in  the  sum  of  $833.33  each,  to  be  and  appear  before  the 
commissioner  at  his  oflHce  in  Portsmouth  on  the  1st  day  of  September  then  next, 
at  10  of  the  clock  in  the  forenoon,  further  to  answer  to  the  said  complaint, 
and  then  and  there  wait  and  abide  the  order  of  the  said  commissioner;  that 
the  said  Gilman  and  three  sureties,  of  whom  the  defendant  was  one,  did  so 
recognize. 

That  Gilman  did  not  appear  at  the  office  of  the  commissioner  on  the  1st  day 
of  said  September,  at  10  of  the  clock  in  the  forenoon,  according  to  the  tenor 
of  his  recognizance;  and  the  commissioner  adjourned  to  the  court-house  in 
Portsmouth,  at  the  same  hour,  and  then  and  there  Gilman  was  three  times 
solemnly  called,  and  made  default,  and  the  sureties  were  also  then  and  there 
three  times  solemnly  called  to  bring  in  the  body  of  their  principal,  but  did  not 
appear,  or  bring  the  principal,  and  so  default  was  made  in  the  condition  of  the 
recognizance,  and  the  same  was  declared  by  the  commissioner  to  be  forfeited; 
all  which  will  appear  by  the  record,  etc. 

§  1525.  Power  of  coinmisaioners  to  admit  to  hail.     Governed  hy  state  laws. 

Several  questions  have  been  argued  upon  the  demurrer.  The  first  is,  whether 
the  commissioner   had   authority  to  take   the  recognizance  of  a  defendant, 
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with  surety,  to  appear  before  himself.  It  is  argued  that  the  powers  of  a  com- 
missioner, in  this  particular,  are  the  same  as  those  of  a  justice  of  the  peace; 
that  at  common  law,  a  justice  of  the  peace  cannot  order  a  prisoner  to  recog- 
nize to  appear  before  himself;  that  though  there  is,  by  statute  in  New  Hamp- 
shire, as  in  other  states,  authority  conferred  on  justices  of  the  peace  to  let  to 
bail  persons  accused  before  them,  while  the  complaint  is  pending,  and  no  order 
has  been  made  thereon,  there  is  no  act  of  congress  which  confers  this  power  on 
commissioners. 

By  the  first  section  of  the  act  of  August  23,  1842  (5  Stat,  at  Large,  516),  it 
is  provided  that  the  commissioners  shall  exercise  all  the  powers  that  any 
justice  of  the  peace,  or  other  magistrate  of  any  of  the  United  States,  may 
now  exercise,  in  respect  to  offenders  for  any  crime  or  offense  against  the  United 
States,  by  arresting,  imprisoning  or  bailing  the  same,  under  and  by  virtue  of 
the  thirty-third  section  of  the  act  of  September  24,  1789  (5  Stat,  at  Large,  91). 
To  that  section  we  must  look  for  the  powers  of  the  commissioners  over  this  sub- 
ject; and  it  provides  that,  for  any  crime  or  offense  against  the  United  States, 
the  offender  may,  by  any  justice  or  judge  of  the  United  States,  or  by  any  justice 
of  the  peace,  or  other  magistrate  of  any  of  the  United  States  where  he  may  be 
found,  agreeably  to  the  usual  mode  of 'process  against  offenders  in  such  state^  be  ar- 
rested  and  impriscmed  or  bailed^  as  the  case  maj'  be,  for  trial  before  such  court 
of  the  United  States,  etc. 

My  opinion  is,  that  it  was  the  intention  of  congress  by  these  words,  "  agree- 
ably to  liie  usual  mode  of  process  against  offenders  in  such  state,"  to  assimilate 
all  the  proceedings  for  holding  accused  persons  to'answer  before  a  court  of  the 
United  States,  to  the  proceedings  had  for  similar  purposes  by  the  laws  of  the 
state  where  the  proceedings  should  take  place;  and,  as  a  necessary  consequence, 
that  the  commissioners  have  power  to  order  a  recognizance  to  be  given  to  ap- 
pear before  them,  in  those  states  where  justices  of  the  peace,  or  other  examin- 
ing magistrates,  acting  under  the  laws  of  the  state,  have  such  power;  as  they 
have  in  New  Hampshire,  by  the  Revised  Statutes  (p.  564,  §  8).  It  is,  perhaps, 
admissible  to  consider  the  taking  of  a  recognizance  to  be  strictly,  and  literally, 
within  the  meaning  of  the  word  process.  See  Beers  v,  Iloughton,  9  Pet.,  329; 
United  States  v.  Knight,  14  Pet.,  301.  But  if  not  so,  I  consider  the  words 
"mode  of  process,"  as  used  in  this  law,  to  be  synonymous  with  mode  of  pro- 
ceeding, and  to  include  power  to  let  to  bail.  This  must  be  so,  because  the  law 
expressly  says,  the  prisoner  is  not  only  to  be  arrested  and  imprisoned,  but 
bailed,  agreeably  to  the  usual  mode  of  process  in  the  state;  and  though  this  re- 
fers to  his  being  bailed  to  appear  and  answer  before  the  court,  it  shows  that 
the  words  ''  mode  of  process"  were  not  confined  to  the  form  of  the  warrant  or 
mittimus,  but  were  used  in  the  larger  sense  above  mentioned.  See  Duncan  v. 
Diirst,  1  How.,  306,  and  cases  there  cited;  and  Gwin  v,  Breedlove,  2  How.,  29. 
Tbis  objection  must  therefore  be  overruled. 

§  1526.  A  recognizance  is  not  forfeited  except  by  the  failure  of  the  principal 
cngnizor  to  appear  in  annwer  to  a  call  made  at  the  proper  time  and  place. 

The  next  objection  is  more  formidable.  It  is  that  the  condition  of  the  recog- 
nizance nquired  the  principal  to  appear  at  the  office  of  the  commissioner  at  10 
o'clock;  that  the  legal  effect  of  this  was,  that  he  had  until  11  o'clock  to 
appear;  that  he  was  not  bound  to  appear  at  any  other  place;  that  the  recog- 
nizance could  not  be  forfeited  without  calling  him  at  the  commissioner's  office, 
and  entering  his  default  for  non-appearance  there;  that  the  adjournment  to  the 
court-house,  at  10  o'clock,  did  not  impose  on  the  accused  a  duty  to  follow  the 
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commissioner,  and  make  his  appearance  there  before  11  o'clock;  and  conse- 
quently, when  he  failed  to  answer  the  call  at  the  court-house,  he  was  not 
thereby  in  default,  and  so  there  was  no  forfeiture. 

To  maintain  an  action  on  a  recognizance  the  declaration  must  show  a  breach 
of  its  condition.  And  as  the  recognizance  is  required  and  taken  by  the  com- 
missioner pursuant  to  an  authority  conferred  on  him  by  law,  and  to  satisfy  cer- 
tain legal  requirements,  the  nature,  extent  and  limitations  of  the  responsibility 
created  thereby  are  to  be  determined,  oot  by  a  mere  examination  of  the  terms 
of  the  instrument,  but  also  by  reference  to  the  rules  of  law  which  are  applica- 
ble thereto.  These  rules  apply  themselves  to  the  terms  of  the  condition,  and 
affect  their  meaning  and  operation.  Beers  v.  Houghton,  9  Pet.,  329;  United 
States  V,  Knight,  14  Pet.,  301.  One  of  these  rules  of  law  requires  the  princi- 
pal cognizor  to  be  calleJ  and  his  default  entered;  and  the  legal  effect  of  the 
condition  is  such,  that  it  is  not  broken  by  non-appearance,  generally,  to  be 
proved  by  any  evidence,  but  only  by  non-appearance  in  answer  to  a  call,  to  be 
proved  by  an  entry  made  on  the  minutes  of  the  magistrate,  and  returned  by 
him  as  part  of  the  proceedings.  This  has  been  decided  in  New  Hampshire 
and  elsewhere,  upon  reasons  which,  to  me,  are  sat.sfactory.  State  v,  Chesley, 
4  N.  II.,  3GG;  Dillingham  n.  United  States,  2  Wash.,  422;  State  v,  Grigsby, 
3  Yerg.,  280;  White  v.  State,  5  id.,  183;  Park  v.  StiUe,  4  Ga.,  329. 

It  is  clear,  also,  that  the  declaration  must  show  a  default  to  answer  to  a  call, 
made  at  a  time  and  place  when  and  where  the  cognizor  was  bound  by  law  to  an- 
swer. And  the  question  here  is,  whether  Gilman  was  bound  by  law  to  answer  the 
call  made  at  the  court-house.  By  the  terms  of  the  recognizance,  he  was  to 
appear  at  the  office  of  thp  commissioner,  at  the  hour  of  10  o'clock  in  the  fore- 
noon, and  then  and  there  further  answer  to  the  complaint,  and  v/ait  and  abi<!e 
the  order  of  the  said  commissioner.  Any  lawful  order  which  the  commissioner 
was  empowered  to  pass  in  the  course  of  proceedings  upon  this  complaint  is 
within  the  very  terms  of  the  condition.  If  he  had  appeared  and  the  hearing 
had  not  been  finished  on  that  day,  and  the  commissioner  had  adjourned  the 
hearing  to  the  next  day,  the  defendant  would  undoubtedly  have  been  bolind 
by  the  recognizance  to  appear  on  the  next  day. 

§  1527.  Tlie  ,2>ower  to  adjourn  is  incident  to  the  power  to  hear  and  deter- 
7aine,  hut  orders  to  adjourn  must  be  made  in  the  presence  of  tl^e  cognizor^  other- 
wise he  is  not  bound  thereby. 

The  commissioner  also  had  power  to  make  an  order  to  adjourn  to  a  more 
convenient  place,  for  the  purpose  of  hearing  the  complaint.  This  power  is  in- 
cident to  the  power  to  hear  and  determine.  It  includes  adjournments  both  of 
time  and  place.  Where,  as  in  some  of  the  states,  the  power  is  regulated  by 
statute,  of  course  those  statute  limits  must  be  observed.  Where  it  has  not 
been  thus  regulated,  it  must  be  .a  reasonable  exercise  of  the  power,  in  reference 
to  the  circumstances  of  the  case,  for  the  purpose  of  more  conveniently  or 
speedily  or  safely  discharging  the  duty  of  examining  the  complaint.  Morrell 
V.  Near,  1  Cow.,  112;  Caswell  v.  Ward,  2  Doug.  (Mich.),  374.  In  this  case  no 
objection  is  made  to  the  mode  of  exercising  this  power,  save  that  the  order  to 
adjourn  was  made  in  the  absence  of  the  defendant,  and  before  he  was  bound 
to  be  present.  That  the  order  to  adjourn  was  made  in  his  absence  is  averred 
by  the  amen  led  declaration.  That  it  was  made  at  10  o'clock  in  the  forenoon 
is  also  averred.  I  do  not  think  he  was  bound  to  be  present  before,  or  precisi.»ly 
at,  10  o'clock.  I  have  always  understood  it  to  be  part  of  the  common  law  of 
the  New  England  States,  and  I  believe  it  is  so  held  in  other  states,  that  in  pro- 
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cooflin^rs  before  magistrates,  which  are  notified  to  begin  .it  a  fixed  hour,  neither 
pirtv  is  in  default  until  the  expiration  of  that  hour  and  the  commencement  of 
the  next.  This  is  a  convenient  rule,  prevents  surprise,  and  exacts  as  much 
promptness  as  is  safe  and  reasonable.  It  seems  quite  clear  from  the  case  of 
PtMvner  v.  Hollister,  14  N.  II..  122,  that  it  is  part  of  the  law  of  this  state. 

7nder  these  circumstances,  I  am  of  opinion  the  commissioner  had  not  law- 
ful authority  to  make  the  order  to  adjf)urn,  thit  the  order  was  not  binding  on 
the  defendant,  so  as  to  oblige  him  to  answer  at  the  court-house,  and  conse- 
quently that  his  failure  to  answer  there  was  not  a  breach  of  the  condition  of 
the  recognizance, —  and  this  for  the  following  reasons:  The  general  rule  is, 
that,  in  criminal  proceedings,  no  action  affecting  any  right  of  the  accused 
should  take  place  in  his  absence.  In  this  particular  case  it  might  ba  of  no  im- 
portance to  the  defendant  whether  the  adjournment  took  place  in  his  absence 
or  not.  In  many  cases  it  might  be  of  practical  importance.  I  cannot  consent 
to  make  a  precedent  which  might  be  used  injuriously  to  the  substantial  rights 
of  }iersons  examined  for  offenses  by  magistrates.  When  they  have  hound 
themselves  to  appear  before  a  magistrate  and  answer  to  a  complaint  at  a  par- 
ticular place,  they  must  be  allowed  an  opportunity  to  appear  there,  and  offer 
such  reasons  as  they  may  have  why  they  should  not  bo  compelled  to  answer 
elsewhere;  and  those  reasons  must  be  considered  by  the  magistrate  before  they 
are  required  to  answer  at  another  place. 

As  has  already  been  said,  the  power  to  adjourn  is  incident  to  the  power  to 
hear  and  determine.  But  if  the  defendant  avoids,  there  is  no  hearing  or  de- 
termination. Until  he  appears,  therefore,  there  is  no  power  to  hear  an<l  deter- 
mine, and  consequently,  a  power  to  adjourn,  which  is  merely  incidental  to  the 
power  to  hear,  and  which  is  to  be  exercised,  if  at  all,  only  for  the  more  con- 
venient, safe  or  speedy  execution  of  the  principal  power,  not  only  need  not  be 
exerted,  but  can  hardly  be  said  to  exist.  If  the  defendant  had  bec^n  in  any 
default  for  not  being  present  at  the  time  the  order  to  adjourn  was  made,  it 
might  be  urged,  perhaps,  that  he  was  bound  to  take  notice  of  the  adjournment, 
and  to  follow  the  commissioner  to  the  court-house.  Adjournments  by  courts 
of  record  thus  bind  persons  who  are  under  recognizance. 

But,  as  has  already  been  declared,  his  app3arance  at  any  time  before  11 
o'clock,  at  the  office  of  the  commissioner,  would  satisfy  the  condition  of  the 
recognizance;  and  I  can  make  no  distinction  between  an  order  of  the  com- 
missioner to  adjourn  at  10  o'clock,  before  ho  appeared,  and  an  order  at  9 
o'clock,  or  any  earlier  hour.  In  neither  case  was  the  defendant  bound  to  be 
present,  or  in  default  for  not  being  present;  and  I  do  not  perceive  upon  what 
ground  he  could  be  required  to  take  notice  of  and  obe}^  the  order  of  adjourn- 
ment in  one  case,  rather  than  in  the  other.  Several  cases  in  the  state  of  New 
York  have  been  decided  upon  principles  somewhat  analogous  to  those  above 
slated.  Wiest  v,  Critsinger,  4  Johns.,  117;  Stewart  v.  Meigs,  12  id.,  417;  Mor- 
rell  V.  Near,  1  Cow.,  112. 

§  1528.  the  fact  that  the  cognizor  had  ahsconded^  and  could  not  have 

answered  the  call  even  if  properly  made^  is  of  no  importance. 

It  was  stated  at  the  bar  that  Gilman,  the  defendant,  actually  absconded,  and 
had  no  intention  to  appear,  and  did  not,  nor  would,  at  any  time  or  place,  appear 
to  answer  the  complaint;  that  this  was  well  known  to  his  sureties,  and  that  it 
was  of  no  practical  importance  to  him  or  them  whether  the  adjournment  took 
place  or  not.  This  may  be  so;  but  the  case  must  be  decided  upon  fix-ed  prin- 
ciples of  law,  applicable  to  all  cases  of  such  recognizances  taken   by  raagis- 
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trates,  and  whatever  the  intentions  or  acts  of  Oilman  may  have  been,  if  there 
was  no  breach  of  the  condition  of  the  recognizance,  no  recovery  can  be  had. 
Being  of  opinion  that  there  was  no  breach,  the  judgment  must  be  for  the  de^ 
fendant. 

UNITED  STATES  v.  CASE. 
(Circuit  Court  for  New  York:  8  Blatchford,  250-254.    1871.) 

Statkmknt  of  Facts. —  This  action  was  commenced  in  the  district  court  on  a 
recognizance  taken  by  a  circuit  court  commissioner,  conditioned  for  the  appear- 
ance of  the  accused  before  the  commissioner  for  further  examination  on  a 
charge  of  perjury.  There  was  a  verdict  and  judgment.for  the  defendants,  and 
the  case  was  brought  up  on  writ  of  error. 

Opinion  by  Woodruff,  J. 

I  concur  in  the  conclusion  of  the  court  below,  that  a  commissioner  has  no 
authority  to  take  bail  for  the  appearance  of  a  party  accused,  for  examination 
before  himself  at  a  future  day.  It  is  unnecessary  to  repeat  the  reasoning  con- 
tained in  the  opinion  of  the  district  judge  upon  that  point.  It  may  be  con- 
ceded that  a  commissioner,  under  the  statutes  of  the  United  States  in  virtue 
of  which  he  is  appointed,  has,  in  the  matter  of  taking  bail,  the  same  power  as 
a  judge  of  the  supreme,  circuit  or  district  court,  or  a  justice  of  the  peace,  and, 
therefore,  the  question  is,  Has  either  of  the  officers  last  named  such  power? 

§  1529.  Power  of  commissioner 8  to  take  hail  under  section  S3  of  the  judiciary 
act 

It  is  quite  clear,  I  think,  that  the  thirty-third  section  of  the  judiciary  act 
of  1789  (1  U.  S.  Stat,  at  Large,  91),  was  rightly  construed  by  Judge  Curtis,  in 
United  States  v.  Rundlett,  2  Curt.,  41  (§§  1525-28,  supra),  and  that,  in  a  state 
where  a  justice  of  the  peace  has  power  to  take  a  recognizance  to  appear  from 
day  to  day  pending  the  examination  of  an  accused,  there  a  United  States  com- 
missioner has  such  power.  There  seems  no  good  reason  why  the  officers  of  the 
United  States  should  not  have  the  same  power  in  this  respect  in  whatever  stato 
they  exercise  their  jurisdiction;  but,  congress  having  seen  fit  to  direct  that  a 
party  accused  may,  "agreeably  to  the  usual  mode  of  process  against  offenders" 
in  the  state  "  where  he  may  be  found,"  "  be  arrested  and  imprisoned  or  bailed,'* 
the  court  cannot  say  that  a  recognizance  not  warranted  by  the  laws  of  the 
state,  nor  by  any  other  act  of  congress,  is  of  any  validity.  Indeed,  in  the  case 
above  referred  to,  the  doubt  considered  in  the  opinion  of  Judge  Curtis  was, 
whether  the  terms,  "agreeably  to  the  usual  mode  of  process"  in  the  state, 
could  be  so  construed  as  to  confer  power  to  take  such  bail  even  in  a  state  where 
such  bail  was  authorized.  The  statutes  of  New  Hampshire  authorizing  the 
taking  of  such  a  recognizance,  it  was  held  that  a  commissioner,  by  virtue  of  his 
powers  as  commissioner,  and  of  the  act  of  congress  of  1789,  might  do  so.  The 
case  of  Potter  v.  Kingsbury,  4  Day,  98,  shows,  also,  that,  in  Connecticut,  a 
bond  or  recognizance  for  such  appearance  might  be  taken  pending  an  examina- 
tion ;  but  the  court  refer  the  power  solely  to  the  statute. 

§  1530.  in  New  YorTc  he  cannot  take  a  recognizance  binding  the  accused 

to  appear  before  him  at  a  future  time, 

No  such  statute  exists  in  New  York,  and  I  am  referred  to  no  decision  of  her 
courts  affirming  the  power  of  her  magistrates  to  take  such  a  recognizance. 

Unless  the  power  can  be  inferred  from  the  general  authority  given  to  take 
bail,  it  cannot  be  affirmed  at  all;  and,  in  considering  that  question,  it  is  not 
material  whether  the  statutes  of  the  state  of  New  York  are  referred  to,  or  the 
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broad  language  of  the  acts  of  congress.  Section  33  of  the  act  of  1789  de- 
clares, quite  as  broadly  as  any  statute  of  the  state  of  New  York,  that,  "  upon 
all  arrests  in  criminal  cases,  bail  shall  be  admitted."  Whether  such  language 
is  to  be  construed  to  require  the  judge,  justice  or  commissioner  to  take  bail  for 
appearance  from  day  to  day  may  be  ascertained  by  inquiring  what  was  the 
meaning  of  the  terra  "bail,^'  as  understood  and  used,  either  at  common  law  or 
in  the  statutes  of  England,  by  which  the  subject  was  chiefly  regulated  in  that 
country.  I  have  searched  in  vain  to  find  any  authority  for  giving  it  the  con- 
struction contended  for.  It  meant,  at  that  early  day,  when  the  sheriff  of  the 
county,  as  a  peace  oflScer,  exercised  the  power  of  holding  to  bail,  the  taking  of 
security  for  the  appearance  of  the  party  accused  at  the  court,  at  the  time  and 
place  for  trial.  It  has  that  meaning,  and,  indeed,  is  so  described,  in  terms,  in 
the  statutes  which  were  passed  restricting,  regulating  and  finally  withdrawing 
that  power  from  sheriffs  and  conferring  it  exclusively  upon  courts,  justices  or 
other  magistrates.  See  English  Statutes  at  Large,  3  Edw.  1,  ch.  15;  6  Edw.  1, 
c!i.  9;  1  Rich.  3,  ch.  3;  3  Henry  7,  ch.  3;  19  Henry  7,  ch.  10;  1  and  2  Ph.  & 
M.,  ch.  13;  1  Edw.  4,  ch.  2.  I  have  noticed  no  English  statute  which  war- 
rants the  taking  of  any  other  bail  than  above  described,  until  the  enactment 
of  1  and  2  Geo.  4,  ch.  218,  which  s|:)ecially  authorizes  constables  in  the 
Metropolitan  Police  District,  attending  the  watch-houses  between  8  o'clock  in 
the  afternoon  and  6  in  the  forenoon,  to  take  bail,  from  parties  arrested  with- 
out warrant  for  petty  misdemeanors,  for  their  appearance  bofore  the  justice  in 
Bow  street,  at  10  in  the  morning. 

)5  1531.  TAe  duty  and  power  of  magistrates  to  taJce  bail  from,  the  accused  to 
appear  from  day  to  day  cmsidefel  with  reference  to  common  law. 

It  cannot  be  said,  I  think,  that  the  power  to  take  such  security  for  attend- 
ance for  examination  from  day  to  day  exists  at  common  law,  or  that  it  is  a 
necessary  incident  to  the  power  and  duty  to  inquire  whether  there  is  ground 
for  holding  the  accused  for  trial.  The  duty  of  the  justices  to  examine,  and 
to  complete  such  examination  within  a  reasonable  time,  is  often  affirmed  in  the 
early  English  cases,  and  the  power,  also,  to  commit  pending  the  examination; 
and  it  has  been  held  that  for  unreasonable  detention,  for  the  purposes  of  ex- 
amination, justices  are  liable  to  an  action.  The  duty  to  examine  speedily  and 
to  discharge,  if  no  sufficient  proof  of  guilt  appears,  to  justify  holding  for  trial, 
\i  stringently  maintained,  and  no  doubt  because,  the  accused  being  lawfully  held 
in  actual  custody  until  such  examination  is  had,  due  regard  to  the  liberty  of  the 
subject  demands  that  no  unreasonable  dela}^  bo  permitted.  It  may  also  be 
suggested  that,  until  the  official  inquiry  into  the  probable  guilt  of  the  accused 
and  the  degree  of  enormity  of  the  ofl'ense  committed,  the  magistrate  has  no 
guide  by  which  to  determine  what  amount  of  security  for  appearance  would 
be  justly  required.  True,  where  the  power  has  been  expressly  conferred,  the 
magistrate  may  be  governed  by  the  charge  made,  and,  for  the  purpose  of  fix- 
ing the  security  to  be  given  to  appsar  from  day  to  day,  may  assume  the  guilt 
of  the  accused,  and  that  the  offense  is  as  charged  in  the  complaint;  and  a 
party  arrested  may  prefer  to  give  such  security,  if  able  to  do  so,  rather  than 
remain  in  custody.  Nevertheless,  the  theory,  and  the  just  theory,  was  that, 
until  examination  by  the  magistrate,  he  could  not,  in  justice  to  the  accused  or 
to  the  state,  by  any  safe  guide,  determine  whether  bail  ought  to  be  required, 
or  fix  its  amount;  and  hence,  justice  required  that  he  should  proceed  without 
unreasonable  delay  to  the  investigation  of  the  matter  charged,  that  the  accused 
might  be  speedily  relieved,  if  no  sufficient  cause  for  holding  to  trial  appeared. 
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§  1532.  The  power  to  admit  to  bail,  granted  hy  act  of  congreas^  relates  only 
to  bail  to  appear  at  the  pr^oper  court, 

I  conclude,  therefore,  that  the  duty  and  power  to  admit  to  bail,  declared  by 
the  acts  of  congress,  as  well  as  by  the  constitution  of  the  United  States,  no 
less  than  by  the  constitution  and  statutes  of  New  York,  relate  to  the  accept- 
ance of  bail  for  appearance  at  the  proper  court,  to  answer  there  for  the  offense 
charged.  In  the  sense  in  which  bail  for  appearance  at  the  next  court  is 
spoken  of,  the  commissioner  holds  no  court.  lie  acts  as  an  arresting,  examin- 
ing and  committing  magistrate.  It  may  seem  to  bo  a  hardship  —  no  doubt,  it 
may  often  be  in  fact  a  great  hardship  —  where,  from  circumstances  wholly  be- 
yond the  control  cither  of  the  prosecutor  or  the  accused,  the  examination  con- 
sumes many  days,  that  the  accused  is  not  entitled  to  demand  a  relief  from 
actual  custody,  on  tendering  good  security  for  due  attendance  from  day  to 
day;  but  a  remedy  for  this  must,  I  think,  be  sought  in  such  legislation  as  has 
already  been  had  in  some  of  the  states,  whose  example  congress  may  deem  it 
wise  to  follow.  At  present,  I  think  a  commissioner  has  no  power  to  take  such 
security,  and  that  the  recognizance  sued  upon  in  this  action  is  void.  The  judg- 
ment must  be  atllrmed. 

UNITED  STATES  v.  EVANS. 
(Circuit  Court  for  Tennessee:  2  Flippin,  605-610.     1880.) 

Statement  of  Facts. —  Evans  was  indicted  for  passing  counterfeit  money, 
and  after  a  mistrial  entered  into  a  recognizance  before  the  clerk  for  his  appear- 
i;nce  at  a  future  term.     Judgment  nisi  was  taken  and  a  sci,  fa,  issued. 

Opinion  by  Hammond,  J. 

This  is  a  sci,  fa.  upon  a  forfeited  recognizance  submitted  upon  the  fore- 
going agreed  statement  of  facts  and  the  record  of  the  proceedings  in  the  case. 
It  is  first  insisted  by  the  defendants  that  the  indictment  is  bad  in  not  charg- 
ing the  offense  to  have  been  committed  on  a  particular  date.  The  caption  is 
'*May  Term,  A.  D.  1870,"  and   the  olfense  is  alleged  to  have  been  committed 

"on  the day  of  ,  x\.  D.  1S76."     It  is  urged  that  for  this  defect,  upon 

conviction,  the  judgment  would  be  arrested.  Whart.  Cr.  L.,  sec.  26^.  It  is  de- 
nied for  the  plaintiff  that  this  case  falls  within  that  rule,  if,  indeed,  such 
defen«?e  can  he  made  to  the  sci,  fa.,  which  is  also  denied. 

§  1  533.  Ujmn.  a  return  of  a  sci,  fa,  on  a  forfeited  bail  bond,  the  defendant 
cannot  set  vp  the  insufficiency  of  the  i?idiGtment,  The  law  of  Tennessee  as  to 
sufficiency  of  bail  bonds  and  recognizances, 

I  express  no  opinion  on  the  sufficiency  of  the  indictment,  for.  conceding  it 
to  be  defective,  and  fatally  so,  it  is,  I  think,  no  defense  to  tli.s  sci.  fa.  In  the 
first  place,  the  bond  did  not  bind  the  defendant  to  answer  this  indictment,  but 
only  a  "charge  against  him  for  passing  counterfeit  money."  He  was  bound 
to  appear  to  answer  the  charge,  whether  upon  this  indictment  or  some  other 
indictment  or  information  to  be  preferred  against  him.  Ilis  appearance  at 
court  was  the  thing  to  be  secured,  and  a  further  condition  was  that  he  should 
continue  in  attendance  until  discharged  by  the  court,  lie  cannot  abscond,  for- 
feit his  bond,  and,  on  the  sci,  fa.,  try  collaterally  the  merits  of  the  case 
upon  the  sufliciency  of  the  indictment  or  other  matter  of  defense.  The  de- 
fendant and  his  sureties  would,  by  such  practice,  be  allowed  to  judge  of  the 
propriety  and  utility  of  his  appearance,  which  cannot  be  permitted.  State  v. 
Adams,  3  Head,  259;  State  v.  Rye,  9  Yerg.,  3S6;  United  Stites  v.  Riese,  4 
Saw.,  629;  United  States  v.  Stein,  13  Blatch.,  127;  State  v.  Stout,  6  Halst.,  124. 
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§  1534.  Bond  taken  hy  clerk.     Federal  courts  lound  hy  state  laios. 

The  defense  most  relied  on  is  that  the  clerk  had  no  authority  to  take  this 
bond,  and,  having  no  authority,  the  scL  fa,  must  be  quashed.  It  is  argued 
that  this  scu  fa.  must  speak  by  the  record,  strictly  pursue  it,  and  show  by 
it  the  validity  of  the  bond;  that  it  was  taken  by  a  competent  officer,  and  all 
the  jurisdictional  facts  to  support  his  action;  that,  by  this  record,  it  appears 
that  the  clerk,  as  of  his  own  authority,  took  this  bail  bond,  because  the  min- 
utes of  the  court  do  not  show  that  he  took  it  by  order  of  the  judge  sitting 
either  as  an  officer  authorized  to  hold  to  bail,  or  as  a  court  acting  under  its 
general  powers  in  the  premises;  and  that,  inasmuch  as  the  clerk  is  not  named 
in  the  Bevised  Statutes,  sections  1014,  1015,  as  an  officer  authorized  to  hold  to 
bail,  the  bond  is  void.  In  support  of  this  position  many  authorities  are  cited 
showing  how  strict  the  practice  was  that  the  scu  fa,  must  be  based  on  a 
record  showing  all  the  essential  jurisdictional  facts  to  support  the  validity  of 
the  proceedings  and  justify  an  award  of  execution.  State  v,  Edwards,  4 
Huraph  ,  226;  State  v.  Austin,  id.,  213;  State  v.  Cherry,  id.,  232;  State  v.  Smith, 
2  Me.,  62;  Bridge  v.  Ford,  4  Mass.,  641;  People  v.  Kane,  4  Denio,  530;  State 
V.  Edgarton,  7  Rep.,  122  (Boston,  1879);  Foster's  Sci.  Fa.,  279. 

It  is  to  be  observed,  however,  that  in  Tennessee,  since  the  above  cases,  these 
niceties  of  practice  have  been  abandoned  by  legislative  direction.  Act  of  1852, 
ch.  256;  T.  &  S.  Code,  sec.  5155.  By  this  section  "every  bond  or  recognizance 
deemed  good  and  valid  as  a  common  law  bond  shall  be  a  good  statutory  bond, 
and  no  defense  to  any  action  or  scL  fcL  prosecuted  to  enforce  such  bond  or 
recognizance  shall  be  available  unless  it  would  be  a  legal  and  valid  defense  to 
a  suit  at  common  law  upon  the  same."  The  federal  courts  are  bound,  in  this 
matter  of  taking  bail  in  criminal  cases,  by  the  state  laws  by  express  command 
of  the  statutes.  R  S.,  sees.  1014,  1015  and  716;  United  States  v.  Rundlett,  2 
Cart.,  41  (§§  1525-28,  supra)\  United  States  v.  Ilorton,  2  Dill.,  94,  97.  This 
Tennessee  act  of  the  legislature  has  been  construed  to  be  a  new  dispensation, 
designed  to  abolish  those  "dry  technicalities,"  which  were  said  to  have  operated 
as  "a  judicial  pardon  to  offenders,"  and  to  have  put  statutory  bonds  and  re- 
cognizances upon  an  equal  footing  with  common  law  bonds.  State  v,  Quinby, 
5  Sneed,  418. 

I  think  the  effect  of  it  is  to  make  this  voluntary  obligation,  however  taken, 
filed  in  court  to  secure  the  release  of  one  of  the  obligors,  binding,  to  all  intents 
and  purposes,  as  if  taken  by  a  proper  officer.  I  do  not  wish  to  be  understood 
a-;  holding  that  one  arrested,  and  under  duress  to  find  bail  or  stand  committed, 
fcy  an  oflicer  having  no  authority  to  hold  to  bail,  can  be  lawfully  bound  to  bail 
I'pon  the  judicial  determination  of  an  unauthorized  officer;  but  only  that,  by 
the  operation  of  this  statute,  on  the  agreed  facts  in  this  case,  this  is  a  volun- 
tary bond,  filed  of  record  and  accepted  by  the  court  having  power  to  take  it, 
and  which  binds  these  defendants  as  if  it  had  been,  in  all  respects,  a  proper 
statutory  bond  or  recognizance.  By  the  influence  of  the  same  principle,  with- 
out any  statute,  it  was. held,  in  McLean  v.  State,  8  Ileisk.,  22,  235,  that  the 
approval  of  a  tax  collector's  bond  by  a  tribunal  which  had  no  legal  existence, 
and  whose  acts  were  void,  did  not  release  the  sureties.  It  was  a  voluntary  ob- 
ligation, accepted  by  the  state  and  acted  on  by  all  parties,  and  they  would  not 
be  heard  to  say  it  was  taken  by  an  improper  officer. 

Here  the  court  had  power  to  take  a  bail  bond  and  release  the  defendant;  and 
while  so  lawfully  in  custody  before  a  proper  tribunal,  he  and  his  sureties  exe- 
cuted and  filed  this  bond.  It  was  accepted  by  the  court,  or  otherwise  he  could 
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not  have  been  discharged,  and  after  such  acceptance  and  discharge  the}'  will 
not  be  heard  to  say  that  it  was  not  properly  acknowledged  and  approved.  This 
statute  was  enacted  for  the  very  purpose  of  obviating  such  objections  when 
made  in  this  class  of  cases. 

§  1335.  Presumption  where  the  clcrh  takes  a  hail  hand  on  a  day  when  the 
court  is  in  session. 

But,  on  the  other  ground,  I  am  of  opinion  this  defense  must  fail.  It  assumes 
that  the  clerk  acted  as  a  committing  magistrate  in  taking  this  bond.  There  is 
nothing  in  the  record  to  show  this  to  have  been  the  case.  There  is  no  recital 
in  the  bond,  or  elsewhere,  that  the  defendant  was  brought  before  the  clerk  for 
examination  and  bail  by  him  as  a  magistrate  authorized  to  hold  to  bail.  He 
simply  wrote  at  the  foot  of  the  bond,  "  signed,  sealed  and  acknowledged  and  ap- 
proved by  me,"  signing  his  name  as  clerk  of  this  court,  and  the  bond  is  indorsed 
filed  by  him  in  the  same  manner  as  all  other  papers  are  indorsed  when 
filed  by  whomsoever  presented.  The  bond  itself  does  not  show  that  it  was 
ordered  or  taken  by  any  officer  whatever,  but  is  in  the  common  form,  and 
ample  under  the  statute.  T.  &  S.  Code,  5153.  I  think  the  presumption  of 
law  is  that  he  acted  as  clerk,  there  being  nothing  to  show  that  he  assumed 
to  act  as  a  committing  magistrate.  The  record  shows  the  court  was  open  that 
day;  that  defendant  was  present  on  trial  in  court;  that  there  was  a  mistrial, 
and  the  case  continued.  From  all  this,  and  the  presence  of  the  bond  in  the 
record,  it  appears  by  the  record  that  the  bond  was  taken  by  the  clerk  under 
the  immediate  direction  of  the  court  itself.  The  proof  dehors  the  record  shows 
that  he  did  so  act  in  fact.  Now  it  is  true  the  act  of  February  26,  1853  (U.  S. 
Stat,  163),  in  terms,  gave  the  clerk  power  to  administer  oaths,  take  acknowl- 
edgments, etc.,  and  that  this  provision  has  not  been  carried  into  the  Eevised 
Statutes.  I  doubt  if  that  act  would  authorize  a  clerk  to  act  as  committing 
magistrate  and  hold  to  bail.  Recognizances  cannot  be  taken  b}'^  an  officer  out 
of  court  without  a  commission  or  statutory  authority.  Viner's  Abridg.,  title 
"Recog.,  A.  13."  But  they  could  always  be  taken  in  courts  by  virtue  of  the 
inherent  power  to  do  so.  Id.  and  Bac.  Abridg.,  title  "  Bail."  And  one  of  the 
clerks  of  the  enrollment,  or  a  deputy,  is  to  attend  the  acknowledging,  vacating, 
etc.,  of  all  deeds  and  recognizances.  Viner's  Abridg.,  title  "Recog.,  A.  15." 
A  clerk  has  no  statutory  power  to  administer  oaths,  yet  he  or  his  deputy  may 
do  it.  All  such  acts  are  done  by  him  in  his  ministerial  capacity,  presumably 
in  the  presence  of  the  court,  and  by  its  express  order.  United  States  v.  Nich- 
ols, 4  McL.,  23;  United  States  v,  Babcock,  id.,  115. 

I  have  no  difficulty  in  holding,  therefore,  that  without  any  statutory  author- 
ity, the  clerk  may  take  the  acknowledgment  and  justify  the  obligors  to  a  bail- 
bond,  when  required  by  the  court  to  do  so.     Judgment  for  the  plaintiff. 

UNITED  STATES  v.  BRAWNER. 
(District  Court  for  Tennessee;  7  Federal  Reporter,  86-90.     1881.) 

Statement  of  Facts. — This  is  a  question  of  removal  from  this  jurisdiction  to 
that  of  Missouri,  where  defendant  is  charged  with  counterfeiting.  The  bail  re- 
quired by  the  commissioner  before  whom  the  defendant  was  brought  was  $5,000, 
and  this  amount  it  is  alleged  is  excessive. 

Opinion  by  Hammond,  D.  J. 

It  is  apparent  that  the  bail  required  by  the  commissioner  is  excessive,  and  the 
eighth  amendment  of  the  constitution  is  a  guaranty  against  excessive  bail.     It 

402 


BAIL.  §  153^. 

is  objected  that  the  action  of  the  coraraissioner  cannot  be  reviewed  by  the  dis- 
trict judge  on  this  application,  nor  the  bail  reduced  by  him,  except  upon  habeas 
vorpiiSy  when,  it  is  conceded,  the  case  could  be  reviewed  and  the  bail  reduced. 
Hurd.  Hab.  Corp.,  436;  Jones  t\  Kelly,  17  Mass.,  116;  Ju:  parte  Kaine,  3 
Blatch.,  4;  In  re  Martin,  5  Blatch.,  [503;  In  re  Ilenrich,  id.,  414  (§'§  3447-53, 
infra);  In  re  Stupp,  12  Blatch.,  501  (§§  3462-67,  infra);  In  re  Macdonnell,  11 
Blatch.,  174;  In're  Yi\n  Campen,  2  Ben.,  421;  United  States  v,  Bloomgart,  7 
Int.  Rev.  Eec,  148. 

§  1536.  A  judge  of  a  district  court  may  review  the  action  of  a  committing 
fnagistraie  and  reduce  the  bail  required  by  him. 

Whether,  on  habeas  corpusy  the  court  or  judge  has  plenary  power  to  review 
or  supervise  the  action  of  the  committing  magistrate  I  do  not  find  it  necessary 
to  determine.  If  he  can  go  only  to  the  extent  of  reducing  the  bail  where  it  is 
excessive,  that  would  be  sufficient  here,  and  the  judge  could  advise  or  direct  a 
writ  of  habeas  corpus^  if  necessary  to  sustain  his  authority  to  reduce  excessive 
bail.  But  I  have  come  to  the  conclusion  that,  without  any  writ  of  habeas 
corpm,  the  judge  of  the  district,  acting  under  the  authority  of  section  1014  of 
the  Revised  Statutes,  has  ample  power  to  reduce  the  bail,  if  he  thinks  it  excess- 
ive, and  to  review  the  action  of  the  commissioner,  or  other  committing  magis- 
trate, on  a  proceeding  under  that  section. 

The  very  purpose  of  conferring  the  power  is  to  secure  the  judicial  sanction  of 
a  supervisory  judge  for  the  action  of  the  committing  magistrate,  in  so  important 
a  matter  as  that  of  removing  a  citizen  from  one  state  or  district  to  another  for 
trial  upon  a  criminal  charge.  If  the  warrant  of  removal  is  to  be  issued 
mechanically,  and  as  a  mere  ministerial  act,  there  is  no  reason  why  the  commit- 
ting magistrate  should  not  have  been  required  to  issu^  it  at  once,  upon  neglect  or 
refusal  to  give  bail.  The  necessary  implication,  from  the  method  of  procedure 
adopted  by  the  statutes,  is  that  the  "judge  of  the  district,"  whether  it  l)e  the 
district  judge  or  some  other,  as  is  intimated  in  In  re  Bailey,  1  Woohv.,  422,  it 
may  be,  must  judicially  determine  whether  the  prisoner  shall  be  taken  to  an- 
other district  for  trial,  and  that  he  may  refuse  his  warrant  where  it  appears 
that  the  removal  should  not  be  made,  or  where  he  would  admit  the  party  to 
bail.  Doubtless  the  action  of  the  committing  magistrate  is  prima  facie  suffi- 
cient as  a  basis  for  the  warrant,  but  it  is  not  conclusive;  and  while  the  judge 
should  not  unnecessarily  require  another  or  further  preliminary  examination,  if 
it  appear  to  him  necessary  that  the  bail  should  be  reduced,  or  that  for  any  rea- 
son the  prisoner  should  again  be  heard  in  defense,  I  have  no  doubt  that  it  is  his 
duty  to  pass  fully  upon  the  case,  and  determine  for  himself  whether  he  should 
be  further  held  or  removed.  These  views  are  abundantly  supported  b}^  the 
authorities.  Conk.  Tr.  (4th  ed.),  582;  Murray,  U.  S.  Courts,  29;  In  re  Buell, 
3  Dill.,  116,  at  p.  120  (§§  3183-87,  infra);  United  States  v.  Jacobi,  14  Int.  Rev. 
Rec,  45;  United  States  v.  Pope.  24  Int.  Rev.  Rec,  29 ;  United  States  v,  Volz,  14 
Blatch.,  15;  United  States  v.  Hawkins,  3  Saw.,  262  (§§  3188-91,  infra);  In  re 
Alexander,  1  Low.,  530  (§  3194,  infra);  United  States  v.  Shepard,  1  Abb.,  431 
(§§  3195-99,  infra);  In  re  Doig,  4  Fed.  R.,  193  (§§  3192-93,  infra);  and  cases 
cited  in  these  opinions.  In  some  of  the  cases  there  was  a  writ  of  habeas  corpus^ 
and  in  some  the  original  examination  was  before  the  district  judge,  and  in  one 
the  question  arose  in  the  district  to  which  the  removal  was  made,  on  a  motion 
to  quash  the  indictment;  but  in  none  of  them  does  it  seem  to  have  been  treated 
as  a  matter  of  much  importance  by  what  form  of  procedure  the  action  of  the 
judge  is  invoked,  and  in  none  is  it  denied  that  he  may  determine  for  himself 
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whether  the  removal  is  proper.  In  Buell's  Case,  «?/;;ra,  there  was  both  a  habeas 
corpus  and  an  application  for  a  warrant  of  removal,  which  latter  was  refused. 
In  the  case  of  United  States  v.  Somerville,  related  in  Voizis  Case,  supra,  it  seems 
that  the  district  judge  himself  took  the  bail  bond  after  a  commitment  by  the 
commissioner,  and  the  question  there  was  whether  the  commissioner  had  a  con- 
tinuing power  after  commitment  to  take  bail,  it  being  held  that  he  did.  But 
no  one  seems  to  have  suggested  that  the  judge  had  not  the  power  to  do  what 
he  did. 

§  1 537.  Jiule  as  to  excessive  bail.  Removal  to  another  district 
Without  further  examination  here  of  the  cases,  it  is  suflBcient  to  say  that, 
while  I  do  not  find  one  holding  that  the  judge  may,  on  the  application  for  the 
removal  warrant,  inquire  into  the  facts,  or  reduce  the  bail,  I  have  no  doubt  it 
is  a  proper  practice.  In  some  cases  it  may  be  necessary  to  issue  a  habeas  corpus 
and  certiorari  in  order  to  bring  before  him  the  entire  record  of  the  evidence 
before  the  committing  magistrate ;  or,  technically,  it  may  be  that  the  judge  could 
not  discharge  the  prisoner  without  a  habeas  corpus,  while  he  might  refuse  his 
warrant  of  removal,  leaving  him  where  the  commitment  had  placed  him,  until 
application  for  habeas  corpus  should  be  made.  But  my  judgment  is  that,  having 
the  prisoner  before  him,  with  the  plenary  power  conferred  by  the  statute  to 
grant  or  refuse  the  warrant  of  removal,  and  the  only  object  and  purpose  of  the 
commitment  being  to  take  his  judgment  whether  there  shall  be  removal,  the 
power  to  discbargp  exists  without  any  habeas  corpus^  and  is  necessarily  implied 
from  the  statute.  In  the  case  of  United  States  v.  Lawrence,  4  Cranch  C.  C, 
518,  it  is  said  that  "  to  require  larger  bail  than  the  prisoner  could  give  would 
be  to  require  excessive  bail,  and  to  deny  bail  in  a  case  clearly  bailable  by  law." 
The  discretion  of  the  magistrate  in  taking  bail  is  to  be  guided  by  the  com- 
pound consideration  of  the  ability  of  the  prisoner  to  give  bail  and  the  atrocity 
of  the  oflFense.  It  is  a  rule  of  our  courts  in  this  district  to  require  $2,000  in 
cases  like  this,  though  it  is  very  frequently  increased  nnder  special  circum- 
stances. As  this  is  a  case  for  trial  in  another  district,  that  circumstance  should 
perhaps  increase  the  amount  somewhat,  but  I  think  $2,500,  under  the  circum- 
stances here,  as  much  as  should  be  required  of  this  prisoner,  and  any  larger 
amount  would  be  excessive.  I  shall,  therefore,  discharge  him  on  giving  bail 
before  me  in  that  sum. 

Telegrams  from  the  district  attorney  at  St.  Louis  say  the  court  is  now  in  ses- 
sion, with  a  jury  in  attendance  to  be  discharged  in  a  few  days,  and  the  question 
is  whether  the  prisoner  shall  be  bound  to  appear  at  this  present  term,  and 
immediately,  or  at  the  next  term  of  the  court.  The  cases  we  have  been  consid- 
ering indicate  that  the  proceeding  on  the  preliminary  examination  is  in  accord^r 
ance  with  the  usages  of  law  in  the  district  where  the  arrest  is  made,  and  this 
seems  to  be  a  plain  requirement  of  the  statute.  R  S.,  §  1014  et  seq.  The 
Tennessee  code  directs  that  bail,  when  not  taken  in  open  court,  shall  be  given 
by  a  written  undertaking,  signed  by  the  defendant  and  at  least  two  sufficient 
sureties,  requiring  the  defendant  to  appear  "at  the  next  term  of  the  court," 
while,  when  given  in  open  court,  it  is  to  appear  "  at  the  present  term."  T.  & 
S.  Code,  ^§  5152,  5153,  5154.  It  is  generally  understood  that  the  federal  courts, 
in  this  matter  of  bail,  are  governed  by  the  state  statutes.  United  States  u 
Evans,  12  Ch.  Leg.  K,  271 ;  S.  C,  2  Fed.  R.,  147,  150,  and  cases  there  cited. 
I  readily  see  how  this  requirement  might  greatly  delay  trials,  and  that  it  may 
be  sometimes  impracticable  to  adhere  strictly  to  the  statutes  of  the  states. 
And,  like  the  acts  of  congress  adopting  the  practice  of  the  states  in  suits  at 
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law,  it  may  go  no  farther  than  to  adopt  the  state  statutes  **as  near  as  may  be/' 
R.  S.,  §  914.  Whether  the  committing  magistrate,  therefore,  may  disregard 
this  requirement  of  the  state  statute  in  a  proper  case,  and  take  the  bond  de- 
manding an  appearance  at  some  other  time  than  the  next  term,  I  shall  not  now 
decide,  because  1  see  in  this  case  no  special  reason  for  departing  from  the  or- 
dinary practice,  and  have  determined  to  allow  this  defendant  to  give  bond  to 
the  next  term  of  the  court  at  St.  Louis,  as  the  commissioner  did.  I  shall  not 
interfere  with  his  action  further  than  to  reduce  the  amount  of  bail  as  before 
indicated.  The  prisoner  will  be  allowed  a  few  days  to  communicate  with  his 
friends,  who  live  some  distance,  and  in  the  mean  time  will  remain  in  the  cus- 
tody of  the  marshal,  with  leave  to  the  district  attorney  to  make  a  further  appli- 
cation for  a  removal  warrant,  if  bail  be  not  furnished.     So  ordered. 

UNITED  STATES  r.  AMBROSE. 
(Circuit  Court  for  Ohio:  7  Federal  Reporter,  554-558.     1881.) 

Opinion  by  Matfuews,  J. 

Statement  of  Facts. —  This  proceeding  is  a  scire  facias  in  the  name  of  the 
United  States  against  Ilarry  T.  Ambrose  and  Thomas  Ambrose,  upon  a  recog- 
nizance entered  into  by  them  in  this  court,  in  the  sum  of  §5,000,  conditioned 
for  the  appearance  of  Thomas  Ambrose,  from  day  to  day,  to  answer  to  an  in- 
dictment pending  against  him,  and  not  depart  the  court  without  leave,  at  the 
April  term,  18S0,  and  alleging  a  breach  of  the  condition.  The  answer  denies 
the  breach  and  the  replication  perfects  the  issue.  To  sustain  the  issue  on  its 
part,  the  United  States  introduced  and  read  a  record  of  the  court  showing  that 
on  a  certain  day  during  that  term  the  necessary  steps  for  the  purpose  of  work- 
ing and  declaring  a  forfeiture  of  the  recognizance  were  taken.  To  that  the 
defendant  offered  testimony  to  prove  that  the  facts  stated  in  that  record,  show- 
ing the  forfeiture,  were  not  true;  that,  in  point  of  fact,  Thomas  Ambrose  was 
not  called  as  therein  recited;  and  that,  in  point  of  fact,  Harry  T.  Ambrose,  his 
surety,  was  not  called  upon  to  produce  his  body,  as  therein  declared,  and  the 
question  is  whether  or  not  that  testimony  is  competent.    I  think  it  is  not. 

§  1538.  A  recognizance  is  matter  of  record^  imports  absolute  verity^  is  an  es- 
toppel against  the  parties  to  it,  and  cannot  be  contradicted  by  any  testimony. 

The  proceeding  with  reference  to  a  recognizance  is  a  proceeding  of  the  court. 
The  recognizance  itself  constitutes  a  part  of  the  records  of  the  court;  it  is  a 
contract  of  record.  The  proceeding  in  the  forfeiture  of  a  recognizance  is  a 
proceeding  of  the  court,  and  is  a  matter  of  record ;  and  it  seems  to  me  that  it 
is,  as  in  other  cases  of  records,  a  case  where  the  record  imports  such  absolute 
verity  that  no  one  against  whom  it  is  producible  shall  be  permitted  to  aver 
against  it.  In  the  case  of  The  King  v.  Carlite,  2  Barn.  &  Ad.,  3G2,  which  is 
fully  cited  in  the  note  to  the  Duchess  of  Kingston  Case,  in  Smith's  Leading 
Cases,  "the  defendant  had  been  convicted  of  a  seditious  libel,  and  brought  a 
writ  of  error  to  the  queen's  bench,  assigning  for  error  in  fact  that  there  was 
but  one  of  the  justices  named  in  the  commission  present  when  the  jury  gave 
their  verdict.  On  the  record  returned  to  the  king's  bench  (and  which  was 
made  up  in  the  ordinary  way)  it  appeared  that  a  suflicient  number  of  justices 
were  present,  and  the  court  held  that  it  was  not  competent  to  the  defendant  to 
question  the  fact  as  stated."  In  delivering  the  opinion,  the  court  said  that  it 
was  clear  upon  the  authorities  that  a  party  cannot  be  received  to  aver,  as  error 
in  fact,  a  matter  contrary  to  the  record. 
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In  1  Inst.,  260,  Lord  Coke  says:  "The  rolls  being  the  records  or  memorials 
of  the  judges  of  the  courts  of  record,  import  in  them  such  incontrollable 
credit  and  verity  as  they  admit  of  no  averment,  plea  or  proof  to  the  contrary. 
And  if  such  a  record  be  alleged,  and  it  be  pleaded  that  there  is  no  such  record, 
it  shall  be  tried  only  by  itself;  and  the  reason  thereof  is  apparent,  for  other- 
wise (as  our  old  authors  say,  and  that  truly)  there  should  never  be  any  end  to 
controversies  which  would  be  inconvenient." 

The  rule  is  stated  in  Starkie  on  Evidence,  317,  with  a  good  deal  of  terseness, 
and  makes  the  distinction,  which  is  to  be  borne  in  mind,  that  there  are  two 
purposes  for  v*^hich  a  verdict  or  judgment  may  bo  offered  in  evidence:  Firsts 
with  a  view  to  establish  the  mere  fact  that  such  a  verdict  was  given  or  judg- 
ment pronounced,  and  those  legal  consequences  which  result  from  that  fact; 
and,  s€condy\\\\.h  a  view  to  a  collateral  purpose, —  that  is,  not  to  prove  the  mere 
fact  that  such  a  judgment  has  been  pronounced,  and  so  to  let  in  all  the  neces- 
sary legal  consequences  of  *that  judgment,  but  as  a  medium  of  proving  some 
fact  as  found  by  the  verdict^  or  upon  the  supposed  existence  of  which  the  judg- 
ment is  founded. 

The  author  of  the  note  in  the  Duchess  of  Kingston  Case,  in  referring  to 
that  distinction,  divided  judgments  into  two  kinds,  viz.,  judgments  m  rem  and 
judgments  in  personam^  or  judgments  infer  pi  rt»'.<(,  and. says:  '*  With  regard  to 
both  of  these  classes  one  observation  may  be  made;  that  is,  that  for  the  mere 
purpose  of  proving  the  existence  of  a  jivlgment  the  production  of  a  record  of 
either  sort  is  conclusive  upon  all  the  world." 

The  particular  question,  in  its  application  to  recognizances,  has  more  than 
once  been  decided,  and  espscially  in  the  case  of  Calvin  v.  State  of  Ohio,  12 
Ohio  St.,  60,  where  the  facts  of  the  case  are  not  distinguishable  from  the  facts 
in  this  case,  and  wherein  the  court,  through  Judge  Peck,  says:  ''The  settled 
practice  in  these  cases,  which  may  be  said  to  be  the  law  of  such  judicial  un- 
dertakings, required  that  Squires  should  appear  in  said  court  on  the  day  named 
in  the  recognizance,  and  answer  to  the  criminal  charge  specified  therein,  and 
that  the  defendants,  his  sureties,  should  have  him  then  and  there  for  that  pur- 
pose; and  that,  if  Squires  was  not  so  present  or  produced,  the  several  parties 
to  said  recognizance  were  to  be  called  and  required  to  comply  with  its  obliga- 
tion; and  also  that,  on  a  failure  to  comply,  it  would  be  the  duty  of  the  court 
before  which  it  was  acknowledged  to  declare  it  forfeited,  and  that  the  forfeit- 
ure so  declared  should  forthwith  be  deemed  a  record  of  said  court. 

"Such  being  the  law  of  this  species  of  undertakings,  how  can  it  be  said  that 
the  calling  and  forfeiture  of  such  a  recognizance  is  an  ex  parte  proceeding  ia 
the  sense  alluded  to  by  the  counsel  for  the  defendants?  They  voluntarily  ap- 
peared in  open  court,  and  became  parties  to  an  inchoate  judicial  proceeding, 
and  were  conversant,  or,  at  least,  cannot  plead  ignorance  of  the  legal  course 
prescribed  for  its  fulfillment  and  its  forfeiture.  They  therefore  knew,  or  must 
be  presumed  to  have  known,  when  entering  into  that  engagement,  that,  in  case 
of  a  default,  it  would  be  the  duty  of  the  court  before  whom  it  was  acknowl- 
edged, without  process  or  further  notice,  to  enter  against  them  a  forfeiture  of 
the  entire  penalty,  which  entry  would  have  all  the  force  and  effect  of  a  record 
of  the  court.  It  was  ex  parte,  perhaps,  but  only  so  in  the  sense  in  which  a 
judgment  made  by  default,  where  a  service  of  notice  has  been  acknowledged, 
could  be  so  termed;  and  no  one  would  say  that  a  judgment  so  rendered  is  not 
final  and  conclusive  against  the  defendant,  until  reversed  or  set  aside  in  due 
course  of  law. 
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"  The  record  may  be  only  evidence  of  the  forfeiture,  but  it  is,  by  the  statute, 
evidence  of  a  superior  degree  —  evidence  by  record^ — and,  on  general  principles, 
cannot  be  met  and  overthrown  by  testimony  of  an  inferior  grade,  as  was 
attempted  in  the  case  at  bar." 

And  the  opinion  of  the  supreme  court  of  the  state  of  Ohio  is  sustained  by 
citation  of  authorities  from  Iowa  and  Xew  York  to  the  same  effect. 

Xow  I  am  referred,  on  the  other  side,  to  two  cases  only:  One  in  9  Wall.,  13 
(^§  1541-45,  iitfra\  the  case  of  Reese  v.  United   States,  where  ail  that  was 
decided  is  that  the  contract  of  suretyship  in  a  recognizance  is  like  a  contract  of 
suretyship  in  all  other  cases  in  respect  to  this  point:  that  in  case  the  contract 
is  altered  in  respect  to  the  principal  b}'  the  consent  of  the  jwrty  to  whom  the 
recognizance  is  given,  that  that  releases  the  surety.     The  other  case  is  that  of 
Griswold  v.  Stewart,  4  Cow.,  457.     That  was  a  scire  facias  against  Stewart, 
and  set    forth    a  judgment   of   the   court   in   favor  of   the  plaintiff  against 
Walton  for  §5,000  and  costs,  on  the  29th  of  October,  1813;  that  execution 
thereof  still  remained  to  be  made;  that  Walton  Avas  dead,  and  commanded  the 
sheriff  of  Columbia  county  to  warn  the  heirs  and  tenants  of  all  the  land  in  his 
bailiwick  whereof  Walton,  or  any  person  or  persons   in   trust  for  him,  was 
seized    on    the   29tli    day   of    October,    1813,    the    day   on    which    the   judg- 
ment was  entered,  or  at  any  time  after,  to  show  cause  why  the  debt  and  costs 
should  not  be  made  of  those  bnds  and  tenements.     Stewart  beirc:  warnev".  as 
one  of  the  tenants  on  the  day  of  the  rendition  of  the  judgment,  appeared  and 
made  the  plea  that  on  the  day  on  which  the  judgment  was  entered  Walton 
was  dead,  and  that  consequently  tiie  judgment  was  void  by  reason  of  the  waht 
of  jurisdiction   in  the  court  over  the  person  of  Walton  for  the  purpose  of 
rendering  the  judgment.     It  was  held  that  that  plea  was  a  good  pier,  because  it 
did  not  contradict  the  record,  but  only  undertook  to  avoid  the  effect  of  it  by 
showing  that  the  court  had  no  jurisdiction  to  render  the  judgment.    But  it  did 
not  contradict  the  fact  of  the  rendition  of  the  judgment,  or  any  of  the  transac- 
tions of  the  court  which  took  place  on  that  day,  and  I  see  nothing  in  that  which 
is  not  consistent  with  the  rule  that  is  applied  in  the  other  case. 

There  will,  therefore,  be  a  judgment  for  the  plaintiff  for  the  amount  of  the 
recognizance. 

TAYLOR  V.  TAINTOR. 

(16  Wallace,  866-877.     1873.) 

Error  to  the  Supreme  Court  of  Errors  of  Connecticut. 

Opinion  by  Mr.  Justice  Swayj^e. 

Statement  op  Facts. —  This  is  a  writ  of  error  issued  under  the  twenty-fifth 
section  of  the  judiciary  act  of  1789,  to  the  supreme  court  of  errors  of  the  state 
of  Connecticut.  The  attorney  of  the  state  for  the  county  of  Fairfield  presented 
to  the  superior  court  for  that  county,  at  the  August  term,  1866,  an  information 
charging  Edward  McGuire  with  the  crime  of  grand  larceny.  A  bench  war- 
rant, returnable  to  the  same  term,  was  thereupon  issued.  McGuire  was  arrested 
and  held  in  custody.  The  court  fixed  the  amount  of  bail  to  be  given  at  $S,000. 
On  the  24th  of  September,  1806,  McGuire  and  the  other  plaintiffs  in  error 
entered  into  a  recognizance  to  the  defendant  in  error  in  that  sum,  conditioned 
that  McGuire  should  appear  before  the  superior  court,  to  be  held  at  Danbury, 
in  Fairfield  county,  on  the  third  Tuesday  of  October,  1866,  to  answer  to  the 
information  before  mentioned,  and  abide  the  order  and  judgment  of  the  court. 
McGuire  was  thereupon  released  from  custody.     He  failed  to  appear  according 
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to  the  condition  of  the  recognizance,  and  it  was  duly  forfeited  on  the  IGth  of 
October,  18G6.  This  suit  was  thereupon  instituted  in  the  superior  court  of 
Fairfield  county  to  recover  the  amount  of  the  obligation.  The  facts  developed 
at  the  trial,  and  relied  upon  b}^  the  defendants  to  defeat  the  action,  were,  accord- 
ing to  the  practice  in  that  state,  found  and  certified  by  the  court,  and  became 
a  part  of  the  record.  So  far  as  it  is  necessarj'  to  state  them,  they  are  as  fol- 
lows : 

After  the  recognizance  was  entered  into  McGuire  went  into  the  state  of  New- 
York,  where  he  belonged.  While  there,  upon  a  requisition  from  the  governor 
of  Maine  upon  the  governor  of  New  York,  he  was  seized  by  the  legal  oflScers 
of  New  York,  and  was  by  them  forthwith,  on  the  19th  of  October,  1866,  deliv- 
ered over  to  the  proper  officers  of  the  state  of  Maine,  by  whom  he  was  imme- 
diately and  against  his  will  removed  to  that  state.  The  requisition  charged  a 
burglary  alleged  to  have  been  committed  by  McGuire  in  Maine  before  the 
recognizance  in  question  in  this  case  was  taken.  At  the  time  of  the  forfeiture 
of  the  recognizance  McGuire  was,  and  he  has  been  ever  since,  legally  impris- 
oned in  Maine.  In  June,  1867,  be  was  tried  there  for  the  burglary  charged  in 
the  requisition,  and  convicted  and  sentenced  to  confinement  in  the  penitentiary 
for  fifteen  years,  and  was,  at  the  time  of  the  trial  of  this  case  in  the  court 
below,  serving  out  his  time  under  that  sentence.  Neither  of  the  sureties  knew, 
when  they  entered  into  the  recognizance,  that  there  was  any  charge  of  crime 
against  McGuire  other  than  the  one  alleged  in  the  information  in  Connecticut. 
If  the  testimony  were  admissible,  the  plaintiff  proved  that  the  sum  of  $8,000 
was  placed  in  the  hands  of  the  sureties  to  indemnify  them  against  the  liability 
they  assumed,  and,  if  the  testimony  were  admissible,  the  sureties  proved  that 
the  money  was  not  placed  in  their  hands  by  McGuire,  nor  by  any  one  in  his 
behalf;  and  that,  so  far  as  the  sureties  knew,  it  was  done  without  his  knowl- 
edge. The  superior  court  gave  judgment  for  the  plaintiff.  The  defendants 
thereupon  removed  the  case  to  the  supreme  court  of  errors  for  Fairfield  county. 
That  court  affirmed  the  judgment,  and  the  defendants  thereupon  brought  this 
writ  of  error. 

§  1539.  The  liahility  of  sureties  not  affected  hy  the  fact  that  they  are  indem- 
nified. 

The  fact  that  the  sureties  were  indemnified  was  proper  to  be  considered  by 
the  superior  court  upon  an  application  for  time  to  produce  the  body  of  Mo- 
Guire.  Bank  of  Geneva  v,  Reynolds,  12  Abb.  Pr.,  81 ;  Bank  of  Geneva  v.  Rey- 
nolds, 20  How.  Pr.,  18.  But  it  could  have  no  effect  upon  the  rights  of  the 
parties  in  this  action,  and  may,  therefore,  be  laid  out  of  view. 

§  1540.  Sureties  not  discharged  where  the  principal  is  unable  to  appear  on 
account  of  his  arrest  m  another  state. 

It  is  the  settled  law  of  this  class  of  cases  that  the  bail  will  be  exonerated 
where  the  performance  of  the  condition  is  rendered  impossible  by  the  act  of 
God,  the  act  of  the  obligee,  or  the  act  of  the  law.  People  v.  Bartlett,  3  Hill, 
571;  Co.  Litt.,  206,  a;  Bacon's  Abr.,  tit.  "Conditions,"  (2);  Viner's  Abr.,  tit. 
''Condition"  (Gc),  pi.  18,  19,  and  (I.  c),  pi.  16;  Hurls.,  Bonds,  4S.  Where  the 
principal  dies  before  the  day  of  performance,  the  case  is  within  the  first  cate- 
gory. Where  the  court  before  which  the  principal  is  bound  to  appear  is  abol- 
ished without  qualification,  the  case  is  within  the  second.  If  the  principal  is 
arrested  in  the  state  where  the  obligation  is  given  and  sent  out  of  the  state  by 
the  governor,  upon  the  requisition  of  the  governor  of  another  state,  it  is  within 
the  third.     State  v,  Allen,  2  Humph.,  258;  Devine  v.  State,  5  Sneed,  626;  State 
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V.  Adams,  3  Head,  200.  In  such  cases  the  governor  acts  in  his  oflBcial  char- 
acter, and  represents  the  sovereignty  of  the  state  in  giving  eflBcacy  to  the  con- 
stitution of  the  United  States  and  the  law  of  congress.  If  he  refuse,  there  is 
no  means  of  compulsion.  Commonwealth  of  Kentucky  v,  Dennison,  24  How., 
66  (§§  3615-25,  in/ra).  But  if  he  act,  and  the  fugitive  is  surrendered,  the  state 
whence  he  is  removed  can  no  longer  require  his  appearance  before  her  tri- 
bunals, and  all  obligations  which  she  has  taken  to  secure  that  result  thereupon 
at  once,  ipso  facto,  lose  their  binding  effect.  The  authorities  last  referred  to 
proceed  upon  this  principle. 

It  is  equally  well  settled  that  if  the  impossibility  be  created  by  the  obligor 
or  a  stranger,  the  rights  of  the  obligee  will  be  in  nowise  affected.  People  v. 
Bartlett,  3  Hill,  570.  And  there  is  **a  distinction  between  the  act  of  the  law 
proper  and  the  act  of  the  obligor,  which  exposes  him  to  the  control  and  action 
of  the  law."  United  States  v.  Van  Fossen,  1*  Dill,  409.  While  the  former 
exonenttes,  the  latter  gives  no  immunity.  It  is  the  willing  act  of  the  obligor 
which  cr  ates  the  obstacle,  and  the  legal  effect  is  the  same  as  of  any  other  act 
of  his,  which  puts  performance  out  of  his  power.  This  applies  only  where  the 
accused  has  been  convicted  and  sentenced.  Before  judgment  —  7wn  constat  — 
but  that  he  may  be  innocent. 

Where  a  state  court  and  a  court  of  the  United  States  may  each  take  juris- 
diction, the  tribunal  which  first  gets  it  holds  it  to  the  exclusion  of  the  other, 
until  its  duty  is  fully  performed  and  the  jurisdiction  invoked  is  exhausted; 
and  this  rule  applies  alike  in  both  civil  and  criminal  cases.  Hagan  v.  Lucas,  10 
Pet.,  400;  Taylor  v.  Carryl,  20  How.,  584;  Troutman's  Case,  4  Zab.,  G34;  Ec 
parte  Jenkins,  2  Am.  L.  Reg.,  144.  It  is,  indeed,  a  principle  of  universal  juris- 
prudence, that  where  jurisdiction  has  attached  to  person  or  thing,  it  is  —  unless 
there  is  some  provision  to  the  contrary —  exclusive  in  effect  until  it  has  wrought 
its  function.  Where  a  demand  is  properly  made  by  the  governor  of  one  state 
upon  the  governor  of  another,  the  duty  to  surrender  is  not  absolute  and  un- 
qualified. It  depends  upon  the  circumstances  of  tlu'  case.  If  the  laws  of  the 
latter  state  have  been  put  in  force  against  the  fugitive,  and  he  is  imprisoned 
there,  the  demands  of  those  laws  may  first  be  satisfied.  The  duty  of  obedi- 
ence then  arises,  and  not  before.  In  the  case  of  Troutman,  cited  supra,  the 
accused  was  imprisoned  in  a  civil  case.  It  was  held  that  he  ought  not  to  be 
deUvered  up  until  the  imprisonment  had  legally  come  to  an  end.  It  was  said 
that  the  constitution  and  law  refer  to  fugitives  at  large,  in  relation  to  whom 
there  is  no  conflict  of  jurisdiction. 

The  law  which  renders  the  performance  impossible,  and  therefore  excuses 
failure,  must  be  a  law  operative  in  the  state  where  the  obligation  was  assumed, 
and  obligatory  in  its  efifect  upon  her  authorities.  If,  after  the  instrument  is 
executed,  the  principal  is  imprisoned  in  another  state  for  the  violation  of  a 
criminal  law  of  that  state,  it  will  not  avail  to  protect  him  or  his  sureties.  Such 
is  now  the  settled  rule.  Withrow  v.  Commonwealth,  1  Bush  (Ky.)»  17;  United 
States  V,  Van  Fossen,  1  Dill.,  406;  Devine  y.  State,  5  Sneed,  625;  United  States 
V.  French,  1  Gall.,  1 ;  Grant  v.  Fagan,  4  East,  190.  When  bail  is  given,  the 
principal  is  regarded  as  delivered  to  the  custody  of  his  sureties.  Their  domin- 
ion is  a  continuance  of  the  original  imprisonment.  Whenever  the}''  choose  to 
do  so,  they  may  seize  him  and  deliver  him  up  in  their  discharge;  and  if  that 
cannot  be  done  at  once,  they  may  imprison  him  until  it  can  be  done.  They 
may  exercise  their  rights  in  person  or  by  agent.  They  may  pursue  him  into 
another  state;  may  arrest  him  on  the  Sabbath;  and,  \i  necessar}',  may  break 
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and  enter  his  house  for  that  purpose.  The  seizure  is  not  made  by  virtue  of  new 
process.  Xone  is  needed.  It  is  likened  to  the  re-arrest  b}'  the  sheriff  of  an 
escaping  prisoner.  3  Bl.  Comm.,  290;  XicoUs  v.  Ingersoll,  7  Tohns.,  152;  Rug- 
gles  V.  Corry,  3  Conn.,  84,  421;  Commonwealth  v.  Gaoler,  2  Yeates,  263; 
8  Pick.,  140;  Boardman  v.  Fowler,  1  Johns.  Cas.,  413;  Commonwealth  v.  Rid- 
dle, 1  Serg.  &  R,  311;  Wheeler  v.  Wheeler,  7  Mass.,  160.  In  6  Mod.,  p.  231, 
case  339,  Anon.,  it  is  said:  "The  bail  have  their  principal  on  a  string,  and  may 
pull  the  string  whenever  they  please,  and  render  him  in  their  discharge."  The 
rights  of  the  bail  in  civil  and  criminal  cases  are  the  same.  Harp  v.  Osgood, 
2  Hill,  218.  They  may  doubtless  pormit  him  to  go  beyond  the  limits  of  the 
state  within  which  he  is  to  answer,  but  it  is  unwise  and  imprudent  to  do  so; 
and  if  any  evil  ensue,  they  must  bear  the  burden  of  the  consequences,  and 
cannot  cast  them  upon  the  obligee.  Devine  v.  State,  5  Sneed,  625;  United 
States  V.  Van  Fossen,  1  Dill.,  410;  Commonwealth  v.  Gaoler,  2  Yeates,  265, 
cited  syj)/'a. 

In  the  case  of  Devine  v.  State,  5  Sneed,  625,  the  court,  spciiking  of  the  prin- 
cipal, say,  "  The  sureties  had  the  control  of  his  person;  they  were  bound  at 
their  peril  to  keep  him  within  their  jurisdiction,  and  to  have  his  person  ready 
to  surrender  when  demanded.  .  .  .  In  the  case  before  us,  the  failure  of 
the  sureties  to  surrender  tlieir  principal  was,  in  the  view  of  the  law,  the  result 
of  their  own  negligence  or  connivance,  in  suffering  their  principal  to  go  beyond 
the  jurisdiction  of  the  court  and  from  under  their  control."  The  other  authori- 
ties cited  are  to  the  same  effect. 

The  plaintiffs  in  error  were  not  entitled  to  be  exonerated  for  several  reasons: 
When  the  recognizance  was  forfeited  for  the  non-appearance  of  McGuire,  the 
action  of  the  governor  of  New  York,  pursuant  to  the  requisition  of  the  gov- 
ernor of  Maine,  had  spent  its  force  and  had  come  to  an  end.  McGuire  was 
then  held  in  custody  under  the  law  of  Maine  to  answer  to  a  criminal  charge 
pending  there  against  him.  This,  as  already  stated,  cannot  avail  the  plaintiffs 
in  error.  The  shortness  of  the  time  that  intervened  between  the  arrest  in  New 
York  and  the  imprisonment  in  Maine  on  the  one  hand,  and  the  failure  and  for- 
feiture in  Connecticut  on  the  other,  are  entirely  immaterial.  Whether  the 
time  were  longer  or  shorter  —  one  j'ear  or  one  da}''  —  the  legal  principle  in- 
volved is  the  same,  and  the  legal  result  must  be  the  same. 

If  McGuire  had  remained  in  Connecticut  he  would  probably  not  have  been 
delivered  over  to  the  authorities  of  Maine,  and  would  not,  therefore,  have  been 
disabled  to  fulfil  the  condition  of  his  obligation.  If  the  demand  had  been  made 
upon  the  governor  of  Connecticut,  he  might  properly  have  declined  to  comply 
until  the  criminal  justice  of  his  own  state  had  been  satisfied.  This  right,  it  is 
not  to  be  doubted,  he  would  have  exercised.  Had  he  failed  to  do  so,  the  obli- 
gation of  the  recognizance  would  have  been  released.  The  plaintiffs  in  error 
are  in  fault  for  the  departure  from  Connecticut,  and  they  must  take  the  conse- 
quences. But  their  fault  reached  further.  Having  perm'ttr^d  their  principal  to 
go  to  New  York,  it  was  their  duty  to  be  a\vare  of  his  ariuot  when  it  occurred, 
and  to  interpose  their  claim  to  his  custody.  Alguire  v.  Commonwealth,  3  B. 
Monr.,  349,  351. 

We  have  shown  that  when  McGuire  was  arrested  in  New  York  the  original 
imprisonment,  under  the  information  in  Connecticut,  was  continued;  that  the 
bail  had  a  right  to  seize  him  wherever  they  could  find  him;  that  the  prosecu- 
tion in  Connecticut  was  still  pending,  and  that  the  superior  court  having  ac- 
quired jurisdiction,  it  ^ould  neither  be  arrested  nor  suspended  in  invitum  by 
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any  other  tribunal.  Though  beyond  the  jurisdiction  of  Connecticut,  he  was 
still  through  his  bail  in  the  hands  of  the  law  of  that  state,  and  held  to  answer 
there  for  the  otfense  with  which  he  was  charged.  Had  the  facts  been  made 
known  to  the  executive  of  New  York  by  the  sureties  at  the  proper  time,  it  is 
to  be  presumed  he  would  have  ordered  ]\kGnire  to  be  delivered  to  them  and 
not  to  the  authorities  of  Maine.  The  result  is  due,  not  to  the  constitution  and 
law  of  the  United  States,  but  to  their  own  supinenessand  neglect.  Under  the 
circumstances  they  can  have  no  standing  in  court  to  maintain  this  objection. 

The  act  of  the  governor  of  New  York,  in  making  the  surrender,  was  not 
'*  the  act  of  the  law  "  within  the  legal  meaning  of  those  terms;  but  in  the  view 
of  the  law  was  the  act  of  McGuire  himself.  lie  violated  the  law  of  Maine, 
and  thus  put  in  motion  the  machinery  ])rovided  to  bring  him  within  the  roach 
of  the  punishment  denounced  for  his  offense.  But  for  this,  that  machinery,  so 
far  as  he  was  concerned,  would  have  remained  (hjrmant.  To  hold  tliat  the  sur- 
render was  the  act  of  the  law,  in  the  sense  contended  for,  would  be  as  illogical 
as  to  insist  that  the  blow  of  an  instrument  used  in  the  commission  of  a  crime 
of  violence  is  the  act  of  the  instrument  and  not  of  the  criminal.  It  is  true 
that  in  one  case  there  would  be  a  will  and  purpose  as  to  the  result  in  question, 
which  would  be  wanting  in  the  other,  but  there  would  be  in  both  the  relation 
of  cause  and  effect,  and  that  is  sufficient  for  the  purposes  of  the  analogy.  The 
principal  in  the  case  before  us  cannot  be  allowed  to  avail  himself  of  an  im- 
possibility of  performance  thus  created;  and  what  will  not  avail  In'm  cnnnot 
avail  his  sureties.  Ilis  contract  is  identical  with  theirs.  They  undertook  for 
hira  what  he  undertook  for  himself. 

The  act  of  the  governor  of  New  York  was  the  act  of  a  stranger.  It  is  true 
that  the  constitutional  provision  and  the  law  of  congress,  under  which  the 
arrest  and  delivery  were  made,  are  obligatory  upon  every  state  and  a  part  of 
the  law  of  every  state.  But  the  duty  enjoined  is  several  and  not  joint;  and 
every  governor  acts  separately  and  independently  for  himself.  There  can  be 
no  joint  demand  and  no  joint  neglect  or  refusal.  In  the  event  of  refusal,  the 
state  making  the  demand  must  submit.  There  is  no  alternative.  In  the  case 
of  McGuire  no  impediment  appeared  to  the  governor  of  New  York,  and  he 
properly  yielded  obedience.  The  governor  of  Connecticut,  if  applied  to,  might 
have  rightfully  postponed  compliance.  If  advised  in  season  he  might  have  in- 
tervened and  by  a  requisition  have  asserted  the  claim  of  Connecticut.  It  would 
then  have  been  for  the  governor  of  New  York  to  decide  between  the  conflict- 
ing demands.  Whatever  the  decision  —  if  the  proceedings  were  regular  —  it 
would  have  been  conclusive.  TRere  could  have  been  no  review  and  no  inquiry 
going  behind  it.  In  re  Clark,  9  Wend.,  221;  Ex  parte  Jenkins,  supra.  We 
cannot  hold  that  Connecticut  was  in  any  sense  a  party  or  consenting  to  what 
was  done  in  New  York.  It  follows  that  if  McGuire  had  been  held  in  custody 
in  New  York,  at  the  time  fixed  for  his  appearance  in  Connecticut,  it  would  not 
in  anywise  have  affected  the  obligation  of  the  recognizance. 

A  different  doctrine  would  be  fraught  with  mischief.  It  could  hardly  fail, 
by  fraud  and  connivance,  to  lead  frequently  to  abuses,  involving  the  escape  of 
offenders  of  a  high  grade,  with  pecuniary  immunity  to  themselves  and  their 
sureties.  •  Every  violation  of  the  criminal  laws  of  a  state  is  within  the  mean- 
ing of  the  constitution,  and  may  be  made  the  foundation  of  a  requisition. 
Commonwealth  of  Kentucky  v,  Dennison,  24  How.,  ^^  (§§  3615-25,  irtfra)\ 
Certain  Fugitives,  24  Law  Mag.,  226.  Hence  the  facility  of  escape  if  this  in- 
Mrumentalitv  could  be  used  to  effect  that  object.     The  rule  we  have  announced 
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guards  against  such  results.  The  supposed  analogy  between  a  surrender  under 
a  treaty  providing  for  extradition  and  the  surrender  here  in  question  has  been 
earnestly  pressed  upon  our  attention.  There,  the  act  is  done  by  the  authorities 
of  the  nation  —  in  behalf  of  the  nation  —  pursuant  to  a  national  obligation. 
That  obligation  rests  alike  upon  the  people  of  all  the  states.  A  national  exi- 
gency might  require  prompt  affirmative  action.  In  making  the  order  of  sur- 
render, all  the  states,  through  their  constituted  agent,  the  general  government, 
are  represented  and  concur,  and  it  may  well  be  said  to  be  the  act  of  each  and 
all  of  them.  Not  so  here. 
The  judgment  of  the  supreme  court  of  errors  of  Connecticut  is  aflSrmed. 

Justices  Davis  and  Hunt  did  not  sit  in  this  case. 

Justices  Field,  Clifford  and  Miller  dissented,  holding  that  the  sureties 
were  discharged  by  the  act  of  the  law.  That  the  term  "act  of  the  law"  will 
embrace  a  proceeding  authorized  by  any  law  of  the  United  States.  That  "a 
proceeding  sanctioned  by  such  law,  which  renders  the  performance  of  the 
condition  of  the  recognizance  impossible,  ought,  upon  plain  principles  of  justice 
and  according  to  the  authorities,  to  release  the  sureties."  The  opinion,  deliv- 
ered by  Mr.  Justice  Field,  closed  as  follows:  "It  seras  to  me  that  it  would  be 
a  more  just  rule  to  hold  that,  whenever  sureties  on  a  recognizance  are  ren- 
dered unable  to  surrender  their  principal,  because  he  has  been  taken  from  their 
custody  without  their  assent,  in  the  regular  execution  of  a  law  or  treaty  of  the 
United  States,  their  inability  thus  created  should  constitute  for  their  default  a 
good  and  sufficient  excuse.  The  execution  of  the  laws  and  treaties  of  the 
United  States  should  never  be  allowed  in  the  courts  of  the  United  States  to 
work  oppression  to  any  one." 

REESE  V.  UNITED  STATES. 
(9  Wallace,  13-23.     1869.) 

Error  to  U.  S.  Circuit  Court,  District  of  California. 

Statement  of  Facts. —  This  was  a  proceeding  against  Reese  upon  a  forfeited 
bail  bond,  upon  which  he  was  surety,  for  the  appearance  of  one  Limantour  to 
answer  to  two  indictments  against  him  in  the  federal  court  at  San  Francisco, 
California.  The  recognizance  was  conditioned  for  the  appearance  of  Liman- 
tour at  the  next  regular  term  of  the  circuit  court,  and  any  subsequent  term 
to  be  thereafter  held  in  San  Francisco.  The  cases  in  which  the  recognizance 
was  given  were,  without  the  consent  of  the  sureties,  continued,  on  motion  on 
the  part  of  the  government,  to  await  the  termination  of  certain  civil  suits. 
After  the  continuance,  Limantour,  with  his  witnesses,  went  to  Mexico  and 
never  returned.  The  civil  cases  being  determined,  the  criminal  cases  were  set 
for  trial,  and  Limantour  not  appearing  the  bond  was  forfeited.  By  stipulation 
of  the  parties  the  action  on  the  bond  was  tried  without  a  jury,  and  judgment 
was  entered  against  the  defendant. 

Opinion  by  Mr.  Justice  Field. 

As  a  defense  to  this  action  the  defendant  relied  in  the  circuit  court  upon  sev- 
eral grounds,  the  principal  of  which  were  these:  First.  Tiiat  the  acts  charged 
in  the  two  indictments  did  not,  at  the  time  of  their  alleged  commission,  consti- 
tute any  ofifense  under  the  laws  of  the  United  States;  and,  as  a  consequence, 
that  the  indictments  and  all  procecdini^s  thereunder,  including  the  requiring  of 
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bail  for  the  appearance  of  the  party  indicted,  were  void.  Second.  That  if  the 
indictments  and  proceedings  thereunder  were  not  void,  the  stipulation  of 
August,  1857,  for  a  postponemeni  of  the  trials,  released  the  sureties  from  lia- 
bility on  their  recognizance;  and  Third.  That  the  recognizance  was  void  in 
embracing  the  amount  required  as  bail  upon  both  indictments. 

The  third  ground  here  stated  is  not  pressed  in  this  court.  The  other  two 
grounds  are  substantially  the  same  which  are  urged  here,  differing  only  in  their 
form  of  statement.  Upon  the  first  of  these  we  express  no  opinion.  Upon  the 
second  we  are  of  opinion  that  the  circuit  court  erred,  and  for  reasons  which 
may  be  briefly  stated. 

§  1541.  A  condition  in  a  recognizance  jprotiding  for  the  appearance  of  the 
defendant  ^^at  th^  next  regular  term^  and  at  a7iy  suhsequent  tevtn^'*  m^ans  an  ap- 
pearance at  tlie  next  regular  term^  and  such  subsequent  term  as  might  follow  in 
regular  succession. 

The  condition  of  the  recognizance  provided  for  the  personal  appearance  of 
Limantour  at  the  then  next  regular  term  of  the  circuit  court  in  San  Francisco, 
and  also  at  any  subsequent  term  to  be  thereafter  held  in  that  city.  It  has  been 
suggested  that  the  provision  for  the  appearance  of  the  party  at  any  term  sub- 
sequent to  that  succeeding  his  arrest  is  unusual  and  invalid,  but  we  do  not  pass 
upon  the  suggestion,  and  for  the  purposes  of  this  case  we  shall  treat  the  recog- 
nizance as  unobjectionable  in  form.  At  the  next  regular  term  after  its  execu- 
tion the  party  personally  appeared  with  his  witnesses  and  pressed  the  trial  of 
the  indictments.  The  first  portion  of  the  condition  of  the  recognizance  was 
thus  complied  with.  The  provision  for  his  appearance  at  any  subsequent  terra 
had  reference  to  such  subsequent  term  as  might  follow  in  regular  succession  in 
the  course  of  business  of  the  court.  It  was  inserted  to  obviate  the  necessity 
of  renewing  the  bail  every  time  the  cases  were,  from  any  cause,  continued  from 
one  term  to  another.  It  was  not  intended  to  apply  to  any  distant  future  term 
to  which  either  party  might  be  disposed  to  postpone  the  trials  without  refer- 
ence to  any  intervening  term.  The  principal  and  sureties,  by  their  recogni- 
zance, covenanted  with  the  United  States  that  the  principal  should  appear 
before  the  court  and  answer  all  snch  matters  as  might  be  objected  against  him 
at  the  next  term,  and  from  term  to  term  until  the  cases  were  disposed  of;  not 
that  he  should  appear  at  the  next  term,  and  then  at  a  term  years  later,  depend- 
ing for  its  designation  upon  the  happening  of  a  contingent  event. 

§  1542.  and  ati  agirement  with  an  accused  for  a  jyostponement  of  his 

case  for  a  period  of  uncertain  duration  will  release  the  surety^  if  made  without 
his  knowledge  or  consent. 

The  stipulation  in  this  case  was  for  a  postponement  of  the  trial  of  the  crim- 
inal actions  for  a  period  of  uncertain  duration,  until  final  decrees  should  be 
rendered  by  the  district  court  of  the  United  States  in  certain  cases  pending  on 
appeal  from  the  board  of  commissioners  created  under  the  act  of  March  3, 
1851,  to  ascertain  and  settle  private  land  claims  in  the  state  of  California. 
Cases  on  appeal  from  that  board  were  not  heard  upon  the  record  transmitted 
to  the  court,  and  therefore  were  not  subject  to  be  disposed  of  whenever  they 
could  be  argued.  They  were  tried  anew  upon  the  testimony  and  proceedings 
had  before  the  board  and  such  further  testimony  as  might  bo  produced  by  the 
parties  in  the  district  court.  United  States  v.  Ritchie,  17  How.,  533;  Grisar  v, 
McDowell,  6  Wall.,  375.  The  proceedings  in  the  court  advanced  slowly  when 
new  testimony  was  produced,  as  it  was  required  to  be  taken  in  writing  and  by 
question  and  answer.    Independent  of  this  circumstance  it  was  difficult  to  an- 
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ticip:;te  tlie  i^erioil  wliich  any  cr.so,  meeting  with  opposition  and  seriously  con- 
tested, would  occupy.  The  dlificulty  of  determining  in  advance  tlie  duration 
of  litigated  proceedings,  which  exists  in  all  cases,  was  increased  with  respect  to 
Mexican  land  cases,  appealed  from  the  board  to  the  district  court  of  the  United 
States,  by  a  variety  of  causes;  among  others,  from  the  manner  in  which  the 
testimony  was  taken,  as  already  stat-ed ;  the  necessity  of  looking  into  the  ar- 
chives of  the  former  department  of  California,  and  sometimes  of  the  supreme 
government  at  the  cit}'^  of  Mexico,  of  examining  Mexican  witnesses,  ignorant 
of  our  language,  and  of  interpreting  Mexican  and  Spanish  usages,  ordinances 
and  laws.  In  the  cases  of  the  cit}*-  of  San  Francisco  and  of  the  city  of  Sonoma 
(3  Wall.,  684)  the  appeals  were  pending  in  the  district  court  for  over  eight  years. 
These  cases  of  Limantour  involved  lands  in  the  city  of  San  Francisco  and  ad- 
joining it,  covered  with  buildings  and  e:?pensive  and  permanent  improvements, 
which  were  of  the  value  of  many  millions.  His  claims  were,  for  this  reason, 
as  well  as  their  supposed  fraudulent  character,  vigorously  contested,  not  only 
by  the  United  States,  but  by  citizens  of  San  Francisco,  acting  in  concert  with 
the  district  attorney.  A  final  disposition  of  them  until  after  the  lapse  of  many 
months,  and  perhaps  of  several  years,  could  not,  therefore,  have  been  reason- 
ably anticipated. 

The  stipulation  to  postpone  the  trials  untS  after  such  final  disposition  was 
inconsistent  with  the  condition  of  the  recognizance.  It  released  Limantour 
from  the  obligation  of  appearing  at  any  subsequent  term  following  the  then 
next  term  in  regular  succession.  It  substituted  for  it  an  agreement  that  he 
need  not  appear  at  any  such  subsequent  terra,  but  only  at  such  term  as  might 
be  held  after  the  happening  of  an  uncertain  and  contingent  event.  The  stipu- 
lation, in  other  words,  superseded  the  condition  of  the  recognizance.  This 
will  readily  appear  if  we  consider  the  condition  which,  subsequent  to  that  stip- 
ulation, must  have  been  exacted  in  a  new  recognizance,  if  the  sureties  on  the 
present  recognizance  had  surrendered  their  principal.  It  could  not  have  been 
for  the  appearance  of  the  defendant  at  the  next  regular  terra  thereafter,  or  any 
succeeding  term,  for  such  a  condition  would  have  been  inconsistent  with  the 
stipulation.  It  could  only  have  been  for  his  appearance  at  such  terra  as  might 
be  designated  by  the  district  attorney  or  the  circuit  court,  after  the  final  de- 
crees were  rendered  by  the  district  court  in  certain  land  cases  pending  therein 
on  appeal  from  the  board  of  land  commissioners;  provided  ahvays  that  such 
decrees  were  against  the  claimant;  and  provided  further,  that  the  terra  desig- 
nated allowed  reasonable  tirae  to  the  defendant  to  prepare  for  trial,  and  to  pro- 
cure the  attendance  of  witnesses  residing  out  of  the  state.  It  requires  no 
argument  to  show  that  a  condition  like  this  would  be  a  very  different  one  from 
that  embodied  in  the  existincj  recotrnizance. 

If,  now,  we  apply  the  ordinary  and  settled  doctrine  which  controls  the  lia- 
bilities of  sureties,  it  must  follow  that  the  sureties  on  the  recognizance  in  suit 
are  discharged.  The  stipulation,  made  without  their  consent  or  knowledge, 
between  the  principal  and  the  government,  has  changed  the  character  of  his 
obligation;  it  has  released  him  from  the  obligation  with  which  they  cove- 
nanted he  should  comply,  and  substituted  another  in  its  place. 

§  1543.  LiabiUiy  of  sureties  generally. 

It  is  true,  the  rights  and  liabilities  of  sureties  on  a  recognizance  are  in  many  re- 
spects different  from  those  of  sureties  on  ordinary  bonds  or  commercial  contracts. 
The  former  can  at  any  time  discharge  themselves  from  liability  by  surrender- 
ing their  principal,  and  they  are  discharged  by  his  death.     The  latter  can  only 
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be  released  by  payment  of  the  debt  or  performance  of  the  act  stipulated.  But 
in  respect  to  the  limitations  of  their  liability  to  the  precise  terms  of  their  con- 
tract, and  the  eifect  upon  such  liability  of  any  change  in  those  terms  without 
their  consent,  their  positions  are  similar.  And  the  law  upon  these  matte:  b  is 
perfectly  well  settled.  Any  change  in  the  contract  on  which  they  are  sure 
ties,  made  by  the  principal  parties  to  it  wTthout  their  assent,  discharges  them, 
and  lov  obvious  reasons.  When  the  change  is  made  they  are  not  bound  by  the 
contract  in  its  original  form,  for  that  has  ceased  to  exist.  They  are  not  bound 
by  the  contract  in  its  altered  form,  for  to  that  they  have  never  assented.  Nor 
does  it  matter  how  trivial  the  change,  or  even  that  it  may  be  of  advantage  to 
the  sureties.  They  have  a  right  to  stand  upon  the  very  terms  of  their  under- 
taking. 

§  1544.  Power  of  sureties  to  arrest  principal. 

There  is  also  another  view  of  the  stipulation  which  leads  to  the  same  result. 
By  the  recognizance  the  principal  is,  in  the  theory  of  the  law,  committed  to  the 
custody  of  the  sureties  as  to  jailors  of  his  own  choosing,  not  that  he  is,  in  point 
of  fact,  in  this  country  at  least,  subjected,  or  can  be  subjected  by  them  to  con- 
stant imprisonment;  but  he  is  so  far  placed  in  their  power  that  they  may  at 
any  time  arrest  him  upon  the  recognizance  and  surrender  him  to  the  court,  and, 
to  the  extent  necessary  to  accomplish  this,  may  restrain  him  of  his  liberty. 
This  power  of  arrest  can  only  be  exercised  within  the  territory  of  the  United 
States ;  and  there  is  an  implied  covenant  on  the  part  of  the  principal  with  his 
sureties,  when  he  is  admitted  to  bail,  that  he  will  not  depart  out  of  this  terri- 
tory without  their  assent.  There  is  also  an  implied  covenant  on  the  part  of 
the  government,  when  the  recognizance  of  bail  is  accepted,  that  it  will  not  in 
any  way  interfere  with  this  covenant  between  them,  or  impair  its  obligation, 
or  take  any  proceedings  with  the  principal  which  will  increase  the  risks  of  the 
sureties  or  affect  their  remedy  against  him. 

§  1545.  A  stipufation  made  hy  ilie  government^  with  the  distinct  understand- 
ing that  the  defendant  in  a  criminal  case  may  leave  tlie  territory  of  the  United 
States^  releases  the  surety. 

The  stipulation  in  this  case  was  made  with  the  distinct  understanding  of  the 
parties,  that  upon  its  execution  Liraantour  and  his  witnesses  would  return  to 
Mexico,  and  would  remain  there  until  the  civil  cases  in  the  district  court  were 
finally  disposed  of,  and  that  he  should  afterwards  have  time  allowed  him  to  ob- 
tain his  witnesses  and  return  to  this  country  with  them.  The  government 
thus  consented  that  Limantour  might  depart  out  of  the  territory  of  the  United 
States  to  a  foreign  country,  where  it  would  be  impossible  for  the  bail  to  exer- 
cise their  right  to  arrest  and  surrender  him;  and  further,  it  consented  that  he 
might  remain  abroad  for  a  period  of  indefinite  duration.  This  was  all  done 
without  the  concurrence  or  even  knowledge  of  the  sureties,  whose  risks  were 
thus  greatly  increased. 

It  would  be  against  all  principle  and  all  justice  to  allow  the  government  to 
recover  against  the  sureties  for  not  producing  their  principal,  when  it  had 
itself  consented  to  his  placing  himself  beyond  their  reach  and  control.  Rath- 
bone  V.  Warren,  10  Johns.,  587,  589;  Niblo  v.  Clark,  3  Wend.,  24,  27;  S.  C.  on 
error,  6  Wend.,  236,  245;  Bowmaker  v.  Moore,  7  Price,  223,  231,  231;  S.  C, 
3  Price,  214.    Judgment  reversed  and  the  cause  remanded  for  a  new  trial,  {a) 

(a)  Reversizig  United  States  v.  Reese,*  4  Saw.,  629. 
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S  1546.  Rigrht  to  bail.— Where  a  person  guilty  of  contempt  of  a  federal  court  absconds 
from  the  district  in  which  the  offense  is  committed,  he  must  be  arrested  and  imprisoned,  if 
not  bailed,  before  a  warrant  c&n  issue  for  his  removal  to  the  proper  district  for  triaL  The 
accused  has  the  riglit  to  be  admitted  to  bail  if  satisfactory  bail  is  offered.  United  States  r. 
Jacobi,  1  Flip.,  113. 

§  1547.  A  person  who  has  been  committed  for  felony^  and  admitted  to  bail,  and  has  for- 
feited his  recognizance,  is  no  more  entitled  to  be  bailed  than  one  who  has  broken  prison,  unless 
the  presumption  of  his  guilt  arising  from  his  default  is  satisfactorily  explained  away.  Ter- 
ritory V,  Mullin,*  3  N.  Y.  Leg.  Obs.,  210. 

§  1548.  The  accused,  being  charged  in  three  indictments,  was  admitted  to  bail  upon  con- 
dition to  appear  in  court  to  answer  any  charge,  and  not  to  depart  without  leave.  He  was 
present  at  the  trial  of  one  of  these  indictments,  but  disappeared  during  the  trial,  when  the 
jury  were  returning  with  their  verdict,  and  not  answering  on  being  called,  his  recognizance 
was  forfeited.  A  verdict  of  guilty  was  returned,  and  the  defendant  was  afterward  taken 
into  custody  on  a  bench  warrant.  He  was  then  brought  into  court  and  sentenced  to  pay  a 
fine  and  be  imprisoned.  The  president  remitted  the  imprisonment  on  condition  that  the  fine 
should  be  paid,  which  condition  was  complied  with.  There  was  nothing  in  this  pardon  to  affect 
the  prosecution  of  the  two  untried  indictments.  By  order  of  commitment  from  the  court 
he  was  taken  into  custody  under  these  untried  indictments,  the  marshal  receiving  him  from 
the  penitentiary.  The  prisoner's  counsel  moved  to  enter  bail,  and  at  the  suggestion  of  the 
court  that  the  question  might  be  more  fully  developed  upon  a  writ  of  habeas  corpus,  the  writ 
was  issued,  and  the  prisoner  brought  before  the  court.  On  the  hearing  of  the  writ,  it  was 
held  that  the  prisoner  might  avail  himself  of  bail  as  often  as  occasion  might  occur  without 
his  own  inexcusable  fault,  but  that  after  an  unexcused  and  unatoned,  wilful  breach  of  the 
essential  condition  of  the  privilege  of  liberation  upon  bail,  the  privilege  does  not  continue  to 
exist;  nor  is  a  renewal  of  the  privilege  then  demandable  of  right.  The  prisoner  was  consid- 
ered to  have  forfeited  his  privilege  of  liberation  upon  bail,  independently  of  any  question  of 
contempt.  It  being  apparent  from  the  prisoner's  former  flight  that  he  might  probably  again 
abscond  if  bail  were  granted,  he  was  held  not  entitled  to  the  renewal  of  his  privilege  to  be 
bailed  as  of  grace  or  in  the  exercise  of  regulated  judicial  discretion.  The  forfeiture  of  this 
privilege  was  held,  however,  not  to  affect  the  prisoner's  right  to  a  speedy  trial,  and  the  de- 
tention having  been  prolonged  during  two  terms,  during  which  indictments  might  have  been 
found  for  other  accusations  against  the  prisoner,  and  there  being  no  probability  of  a  trial  at 
the  next  session  of  the  court,  the  defendant  was  admitted  to  bail,  his  former  breach  being 
considered  in  fixing  the  amount  and  determining  the  sufficiency  of  the  sureties.  Case  of 
Lee,*  6  Phil.,  96. 

§  1549.  The  court  of  appeals  or  the  judges  of  the  superior  courts  of  the  territory  of  Florida 
may,  in  the  exercise  of  sound  discretion  and  for  good  cause,  let  to  bail  prisoners  charged  with 
capital  offenses,  either  before  or  after  indictment.  But  this  discretion  should  be  regulated  by 
settled  and  established  rules  and  adjudications.  After  indictment  found  this  discretion  ought 
not  to  be  exercised  except  in  extraordinary  circumstances  and  for  most  potent  reasons.  Ter- 
ritory V,  Mullin,*  8  N,  Y.  Leg.  Obs.,  210. 

§  1550.  Under  the  organic  law  of  the  territory  of  Florida  of  1813,  securing  the  right  to 
bail  in  all  cases,  except  capital  offenses,  where  the  "proof  is  evident"  or  the  "presumption 
great,"  the  court  will  not,  upon  an  application  for  bail,  after  examination  and  commitment, 
followed  by  indictment,  for  a  capital  offense,  examine  the  proof  and  take  testimony,  with  a 
view  to  that  point.     Ibid, 

g  1551.  It  is  no  ground  for  bailing  a  prisoner  that  a  continuance  was  granted  at  the  motion 
of  the  district  attorney  on  account  of  the  absence  of  material  witnesses.,  which  motion  was 
not  supported  by  affidavit,  when  the  reasons  given  for  the  continuance  were  satisfactory  to 
the  court.     United  States  v,  Jones,*  3  Wash.,  224. 

§  1552.  The  law  favors  the  liberation  of  a  prisoner  on  bail  when  confinement  is  injurious 
to  his  health.  It  is  not  necessary  that  the  danger  which  may  arise  from  the  confinement 
should  be  either  immediate  or  certain.  If,  in  the  opinion  of  a  skilful  physician,  the  nature 
of  his  disorder  is  such  that  confinement  must  be  injui'ious  and  may  be  fatal,  the  prisoner 
ought  to  be  bailed.     Ibid. 

g  1553.  A  prisoner  charged  with  high  treason  and  committed  on  warrant  of  the  district 
judge,  brought  before  the  court  on  habeas  corpus  and  admitted  to  bail.  United  States  v. 
Hamilton,*  3  Dal.,  17. 

^  1554.  Requisites  of  bond. —  To  avoid  rendering  a  recognizance  to  appear  before  the  ex- 
amining magistrate  an  anomaly  in  judicial  proceedings,  as  close  an  analogy  between  such  a 
recognizance  and  the  common  one  to  appear  at  the  court  to  which  it  is  returned  should  be 
observed  as  the  nature  of  the  case  will  admit.  The  material  parts  of  the  obligation,  and  of 
the  condition,  should  be  set  forth  in  the  body  of  it,  so  as  to  admit  of  extension,  consistently 
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with  the  terms  of  it ;  and  the  proceedings  to  establish  and  recover  for  a  breach  of  the  condi- 
tion should  be  substantially  the  same  as  if  it  had  been  a  recognizance  in  common  form,  to 
appear  before  the  court  where  the  trial  is  to  be  had.  Dillingham  v.  United  States,  2  Wash., 
422. 

§  1555.  A  recognizance  was  executed  by  defendant  and  another  person,  before  a  justice  of 
the  peace,  for  the  appearance  of  the  defendant  before  a  United  States  court  to  answer  to  a 
charge  of  stealing  from  the  mail.  Three  days  after  the  signing  and  acknowledgment  one  H. 
appeared  and  signed  the  recognizance,  the  justice  adding  a  memorandum  as  to  the  signing  and 
acknowledgment.  The  name  of  H.  was  not  inserted  in  the  bond.  Held,  that  H^  was  not 
liable  jointly  with  the  other  parties.     United  States  v.  Pickett,*  1  Bond,  123. 

J^  1556.  It  seems  that  it  would  have  been  competent,  and  proper,  for  the  justice  to  have 
taken  a  separate  recognizance  from  H.     Ibid. 

§  1557.  It  seems,  also,  that  an  acknowledgment,  without  the  signatures  of  the  parties,  with 
the  certificate  of  the  justice,  is  all  that  is  required  to  make  a  valid  recognizance  under  the 
laws  of  the  United  States.     Ibid. 

§1558.  Whether  taken  by  competent  court  and  pursuant  to  law.— In  an  action  on  a 
recognizance  it  seems  that  it  is  suflBcient  that  the  papers  filed  in  the  principal  case  or  pro- 
ceeding, and  the  entries  of  record  therein,  show  that  the  recognizance  is  one  taken  by  a  com- 
petent court  or  officer  in  a  proceeding  properly  commenced,  and  within  the  jurisdiction  of 
the  tribunal  or  magistrate  taking  the  obligation.     United  States  v.  George,*  3  Dill.,  431. 

§  1559.  Recognizances  taken  for  the  appearance  of  the  accused  in  criminal  cases  are  valid 
only  when  taken  in  pursuance  of  law  and  the  order  of  a  competent  court  or  officer.  United 
States  V.  Goldstein,*  1  Dill.,  413;  United  States  v.  Horton,*  2  Dill.,  94. 

g  1560.  Bonds  and  recognizances  for  the  appearance,'of  a  person  charged  with  a  crime,  be- 
fore the  court  at  the  next  succeeding  term  are  binding  only  when  taken  in  pursuance  of  law 
and  the  order  of  a  competent  officer  or  court.  So  where  a  commissioner  ordered  a  person 
charged  with  two  offenses  to  give  bonds  in  each,  in  distinct  amounts,  to  appear  at  the  next 
term  of  court,  one  bond,  in  the  aggregate  amount,  will  be  invalid  and  confers  no  obligation 
on  the  sureties.     United  States  v.  Goldstein,*  1  Dill.,  418. 

§1561.  Describing  the  offense. —  A  recognizance  provided  that  the  defendant  should  ap- 
pear at  a  time  and  place  to  answer  for  "  unlawfully,  falsely  and  deceitfully  uttering  and  pub- 
lishing, as  true,  certain  false,  forged  and  counterfeited  writings  for  the  purpose  of  defrauding 
the  United  States,"  but  did  not  describe  the  writings.  Held,  that  as  the  intent  was  the  grava- 
men of  the  offense,  tl.e  offense  was  sufficiently  described.  United  States  v.  George,*  3  Dill., 
431. 

§  1562.  A  recognizance  need  not  be  as  certain  as  an  indictment;  it  is  sufficient  if  it  sets  out 
an  act  punishable  by  the  statute,  without  any  of  the  particulars.  United  States  v.  Dennis,* 
IBond,  104. 

§  1563.  A  recognizance  is  sufficient  which  describes  the  offense  as  *' stealing  from  the  mail 
of  the  United  States,  contrary  to  the  statute,"  etc.     Ibid, 

§  1564.  Tliere  is  no  statute  of  the  United  States  which  punishes  a  conspiracy  to  burn  a 
steamboat  on  the  Mississippi  river,  and  a  recognizance  to  answer  such  a  charge  is  void. 
United  States  v.  Hand,*  6  McL.,  274 

§  1565.  Amocut  of  ball. — Where  an  indictment  does  not  describe  an  indictable  offense, 
the  justice  of  the  peace  who  takes  bail  in  the  case  has  a  discretion  as  to  the  amount  of  the 
bail,  and  no  corrupt  motive  can  be  imputed  to  him  from  the  smallness  of  the  bail  taken. 
United  States  t?.  Smith,  4  Cr.  C.  C,  727. 

§  15G6.  Upon  the  indictment  of  a  justice  of  the  peace  for  taking  insufficient  bail,  the  act 
of  taking  the  bail  not  being  illegal,  the  court  refused  to  admit  evidence  of  a  corrupt  motive. 
Ibid. 

%  1567.  Taken  before  a  commissioner.— A  recognizance  taken  before  a  court  commissioner 
need  not  show  on  its  face  that  the  commissioner  had  authority  or  jurisdiction  to  take  it ;  or 
that  the  offense  was  committed  within  the  district;  or  the  time  when  it  was  committed. 
United  States  v.  George,*  3  Dill.,  431.    See  §§  1509,  1510. 

§  1568.  The  power  of  a  United  States  commissioner  to  take  bail  does  not  cease  on  the  com- 
mitment of  an  offender  pending  an  order  for  his  removal  to  the  district  in  which  the  offense 
in  question  was  committed,  and  especially  at  any  time  before  the  warrant  for  removal  is 
issued.    United  States  v.  Volz,*  14  Blatch.,  15. 

§  1569.  Arrest  after  forfeiture.—  An  accused  may  be  arrested  to  answer  the  indictment 
against  him,  after  he  has  given  a  recognizance  of  bail,  and  forfeited  the  same  by  not  appear- 
ing. The  recognizance  is  taken  to  secure  the  due  attendance  of  the  accused  to  answer  the 
indictment,  to  submit  to  trial  and  the  judgment  of  the  court.  It  is  not  designed  as  a  satisfac- 
tion of  the  offense,  when  it  is  forfeited  and  paid.  Ex  parte  Milburn,*  9  Pet.,  704.  Contra^ 
United  States  v.  Milburn,*  4  Cr.  C.  C,  552. 
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§  1670.  A  jnstice  of  the  peace  of  the  state  of  North  Carolina  has  the  power  in  prelimi- 
nary hearings  to  take  bail  for  the  appearance  of  an  accused  before  him  at  a  future  day. 
United  States  commissioners  in  that  state  as  examining  and  committing  magistrates  may, 
under  section  1014,  Revised  Statutes,  exercise  the  same  power  in  enforcing  the  criminal  laws 
of  the  United  States.     United  States  v.  Harden,  4  Hughes,  455;  10  Fed.  R.,  802  (^§  2700-2707). 

§  1571.  President  cannot  tiike  ball. —  The  question  of  bail  is  a  judicial  one,  not  executive. 
Therefore,  the  president  of  the  United  States  cannot  admit  to  bail  a  person  imprisoned  for  an 
offense  against  the  United  States.     In  re  Pease,*  1  Op.  Att'y  Gen'l,  213. 

g  1572.  Forfeiture. —  To  save  his  recognizance,  even  in  case  of  a  misdemeanor,  the  defend- 
ant must  appear  personally.     United  States  v.  Mayo,*  1  Curt.,  433.     See  gg  1514,  1517. 

^1578.  A  defendant  in  a  criminal  case  is  liable  to  be  called  on  his  recognizance  either  on 
motion  of  the  district  attorney,  or  by  the  order  of  the  court,  on  its  own  motion,  if  it  sees  fit 
to  direct  it.     Ibid. 

%  1574.  It  is  essential  to  tlie  breach  of  the  condition  of  a  recognizance,  upon  which  the  for- 
feiture is  to  arise,  that  tlie  party  who  is  to  appear  should  be  solemnly  called  before  his  default 
is  entered ;  and  in  an  action  thereon,  it  should  be  clearly  proven  that  the  party  was  called 
and  warned,  and  neglected  to  appear.    Dillingham  v.  United  States,  2  Wash.,  422. 

§  1575.  The  defendant,  in  a  case  of  misdemeanor,  recognized  to  appear,  must  appear  on  the 
first  day  of  the  term  to  which  the  writ  is  returnable.  United  States  v,  Hodgkin,  1  Cr.  C.  C, 
510. 

§  1576.  Forfeitnre— Death  of  principal.— After  the  forfeiture  of  a  recognizance  &  scire 
facias  was  issued,  but  before  the  service  the  principal  died.  The  surety  appeared  and  asked 
to  be  discharged,  but  the  court  ordered  a  scire  facias  to  issue  to  bring  in  the  representative  of 
the  deceased  principal,  returnable  at  the  next  term,  and  reserved  till  then  the  question 
whether  to  remit  or  modify  the  forfeiture  in  accordance  with  section  1020  of  the  Revised 
Statutes.     United  States  v.  Winstead,*  4  Hughes,  464. 

§  1577.  The  death  of  the  principal  in  a  recognizance  after  default  and  forfeiture  does  not 
release  his  sureties.     United  States  v.  Van  Fossen,*  1  Dill.,  406. 

§  1678.  Relief  of  bail.— The  act  of  February  28,  1839,  authorizing  the  courts  to  relieve  bail 
in  certain  cases,  seems  to  contemplate  a  case  where  there  h:>s  been  no  collusion  with  the  prin- 
cipal, no  aid  extended  to  him  to  escape,  and  no  effort  made  to  defeat  the  ends  of  justice. 
United  States  v,  Duncan,*  2  Pittsb.  R.,  828. 

§  1570.  The  courts  exercised  the  power  to  relievo  bail  uiid  -i  :he  common  law,  and  acts  of 
parliament  on  the  subject  were  regarded  as  merely  in  affirma-uce  of  the  common  law.    Ibid. 

§  1680.  The  power  may  be  exercised  by  the  federal  courts  after  judgment.     Ibid. 

§  1581.  Setting  aside  forfeiture.—  Whether  a  party  is  entitled  to  have  the  penalty  remit- 
ted upon  a  forfeited  recognizance,  on  the  ground  that  at  the  time  the  forfeiture  accrued  he 
was  in  custody  of  the  officers  of  a  state  under  a  warrant  out  of  a  state  court,  should  be  de- 
termined in  an  action  on  the  bond  rather  than  on  a  motion  to  remit  such  penalty.  United 
States  V.  Strieker,*  12  Blatch.,  889. 

§  1582.  An  application  to  set  aside  a  forfeiture  of  a  recognizance  on  the  ground  of  irregu- 
larities as  to  the  time  and  place  of  calling  the  principal  and  of  entering  the  forfeiture  will 
not  be  entertained  when  it  appears  that  he  has  absconded  and  is  a  fugitive  from  justice. 
United  States  v.  Stein,*  13  Blatch.,  127. 

§  1583.  A  person  indicted  for  smuggling,  having  forfeited  his  recognizance,  made  applica- 
tion to  the  court  to  have  the  forfeiture  set  aside.  It  appeared  that  he  had,  subsequently  to 
th6  forfeiture,  appeared  before  the  court,  and  that  the  jury  by  which  he  was  tried  failed  to 
agree,  and  a  nolle  prosequi  had  been  entered.  It  appearing  to  the  court  that  the  defendant 
was  guilty  of  assisting  in  the  smuggling,  the  application  was  refused.  United  States  v.  Mer- 
cer,* Deady,  502. 

§  1584.  Where  a  defendant  who  has  recognized  to  appear  for  trial  at  a  certain  time  makes 
default,  and  he  shows  by  way  of  excuse  that  he  was  taken  sick  before  the  time  of  trial  at  a 
distant  place  in  which  he  was  compelled  by  no  necessity  to  be,  and  it  appears  that  he  could 
not  have  reached  the  place  of  trial  in  time  had  he  started  the  day  he  was  taken  sick,  it  seems 
that  his  default  must  be  held  to  be  wilful.     Ibid, 

§  1585.  After  the  term  at  which  a  recognizance  has  been  forfeited,  in  a  criminal  case,  the 
court  has  no  power  to  remit  the  forfeiture.     United  States  v,  Cookendorfer,  5  (Jr.  C.  C,  113. 

g  loSG.  The  object  of  a  recognizance  is  not  to  enrich  tiie  treasury  but  to  combine  the  ad- 
ministration of  criminal  justice  with  the  convonienco  of  {i  person  acciisi'd,  but  not  proved  to 
be  guilty.  If  the  accused  has,  under  circumstances  wliich  show  that  tliere  was  no  desijjn  to 
evade  justice,  forfeited  his  recognizance,  but  repairs  the  fault  as  much  as  it  is  in  his  power, 
by  appearing  at  the  succeeding  term  and  submitting  himself  to  the  law,  the  real  intention  of 
the  recognizance  is  efiTected,  and  no  injury  is  done.  In  such  a  case,  all  proceedings  on  the 
recognizance  may  be  stayed,  until  it  shall  appear  whether  the  accused  shall  continue  to  sub- 
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mjt  himself  to  the  law,  or  el  tiV.  ;  tteiui>t  to  evade  the  justice  of  the  nation.  United  States  v. 
Feely,*  1  Mai-sh.,  256. 

§  1587.  Where,  during  the  trial  for  a  misdemeanor,  the  defendant,  being  on  bail,  left  the 
court  without  leave,  and  the  trial  proceeded,  and  he  was  acquitted,  the  court  directed  the  de- 
fault and  estreat  to  be  set  aside,  under  the  authority  of  the  act  of  February  28,  18^9,  provid- 
ing that  in  case  of  the  forfeiture  of  a  recognizance  in  a  criminal  case,  the  court  shall  have 
authority,  in  its  discretion,  to  remit  the  whole  or  a  part  of  the  penalty,  whenever  it  shall 
appear  that  there  has  been  no  wilful  default  of  the  parties,  and  that  a  trial  can,  notwith- 
standing, be  had  in  the  case,  and  that  public  justice  does  not  othei'wise  require  the  same  pen- 
alty to  be  exacted.     United  States  v.  Santos,*  5  Blatch.,  104. 

,^  1588.  A  recognizance  is  a  contract  between  the  cognizors  and  the  government  of  the 
United  States  that,  if  the  latter  would  release  the  principal  cognizor  from  custody,  the  former 
would  undertake  that  he  should  personally  appear  at  the  specitied  time  and  place,  to  answer 
the  indictment.  The  condition  of  the  recognizance  is  broken  by  his  failure  to  appear ;  and 
the  parties  to  it  become  absolute  debtors  to  the  United  States  for  the  amount  of  the  penalty, 
and  must  be  held  liable  to  pay  the  same,  unless  they  can  show  some  matter  legally  sufficient 
to  exci^  the  failure.    United  States  v.  Van  Fossen,*  1  Dill.,  406. 

S)  1589.  A  person  arrested  in  Kansas  for  robbing  the  mails  gave  bail  to  appear  and  answer 
in  a  federal  court.  Pending  the  trial  he  went  into  Missouri,  where  he  had  committed  a  felony, 
for  which  he  waa  condemned  and  imprisoned.  It  was  alleged  that  the  felony  was  prior  to  the 
date  of  the  recognizance.  Held,  that  his  sureties  were  not  exonerated,  either  on  the  ground 
that  the  inability  of  the  defendant  was  caused  by  the  act  of  the  obligee  or  of  the  law,  be- 
cause his  failure  to  appear  was  brought  about  by  his  own  act.    Ibid,    See  §  1522. 

§  1590.  To  aiiswer  any  indictment  that  might  be  fonnd.—  The  circuit  court  having  certi- 
fied a  division  of  opinion  on  the  question  raised  by  a  motion  to  quash  an  indictment,  in  order 
that  the  question  might  be  passed  upon  by  the  supreme  court,  the  prisoner  was  required  to 
g:ive  a  moderate  bond  to  answer  any  indictment  that  might  be  found  against  him  at  the  next 
term  of  the  district  court.     United  States  v.  Petit,*  11  Fed.  R.,  58. 

§  1591.  After  a  bill  of  indictment  has  been  found  against  the  prisoner,  the  court  will  not  in- 
quire into  the  evidence  for  the  purpose  of  taking  bail.    United  States  r.  Jones,*  3  Wash.,  224. 

§  1592.  Effect  of  Tacating  judgment  of  conviction.—  Where  the  court  sets  aside  a  judg- 
ment of  conviction,  at  the  same  term  at  which  it  was  rendered,  the  indictment  remains,  and 
the  recognizance  of  the  defendant  and  his  sureties  to  appear  and  answer  to  it  is  valid. 
Basset  v\  United  States,*  9  Wall.,  38. 

g  1593.  Trial  —  Nul  tiel  record.—  Upon  a  plea  of  nul  tid  record  to  a  suit  on  a  recogni- 
zance, denying  the  recognizance  and  the  p)endency  of  the  indictment  at  the  time  the  recogni- 
zance was  taken,  the  trial  is  to  be  by  the  court  if  its  own  record  is  denied,  and  by  a  jury  if  the 
record  of  another  court  is  denied.    Ibid. 

§  1594.  ({uasliing  indictment. —  A  recognizance  in  the  usual  form,  to  appear  on  a  certain 
day,  and  from  day  to  day,  to  answer  to  a  certain  indictment,  and  not  to  depart  without  leave 
of  court,  is  not  discharged  by  the  quashing  of  the  indictment.  United  States  v.  White,*  5  Cr. 
C.  a,  368. 

§  1595.  If  a  recognizance  is  not  binding-  on  the  principal  it  is  not  binding  on  the  surety. 
United  States  v.  Hand.*  6  McL.,  274. 

g  159G.  Power  to  demand  bail.— Congress  having  made  provisions  in  regard  to  bail  in 
civil  cases,  the  marshal  has  no  right  to  require  bail  in  an  action  of  debt  at  the  instance  of  the 
United  States  in  the  circuit  court,  for  the  recovery  of  a  penalty  under  an  act  of  congress. 
Uni.ed  States  v.  Mundel,*  6  Call  (Va.),  245. 

§  li>97.  The  power  to  demand  bail  must  depend  on  some  precise  law,  and  power  to  direct 
the  practice  of  the  court  cannot  be  extended  to  include  the  power  to  require  bail.    Ibid, 

XXII.  Jurisdiction. 

[See  §§  14-22,  as,  874,  375,  519,  520,  528.] 

Summary  —  Passing  counterfeit  national  hank-bills,  %  1598. —  Indian  reservations  in  a  state, 
gi5  1599,  1608. —  Extent  of  state  jurisdiction,  g  ICOO. —  Places  within  tlieeu'clusice  Jurisdic- 
d ion  of  tJie  United  States^  gg  lOOl-lOUo,  1007. —  Crimes  coiniaitlcd  in  forts  within  a  state^ 
§1606. —  Power  of  congress,  how  limited,  g  1007. —  Plund^'riiKj  a  wreck,  ^  lO'J'J. —  Man- 
slaughter  on  a  river  in  a  foreign  state,  g  1610. —  Pohbery  on.  and  running  away  with  a 
vessel  belonging  to  foreigners^  g  1611. —  Meaning  of  the  term  high  seas,  §  1612. 

§  1598.  The  exclusive  cognizance  of  the  offense  of  passing  counterfeit  national  bank- 
bills  is  in  the  federal  courts,  and  the  state  courts  have  no  jurisdiction  to  punish  the  offense. 
Ex  parte  Houghton,  §§  161^-14. 
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gg  loOa-1609.  CRIMES  AND  CRIMINAL  PROCEDURE. 

§  1590.  The  act  admitting  Colorado  into  the  Union  did  not  reserve  to  the  United  States 
courts  jurisdiction  of  an  indictment  for  murder  committed  within  the  Ute  reservation. 
United  States  v.  McBratney,  §  1615. 

§  IGOO.  The  criminal  jurisdiction  of  a  state  is  co-extensive  with  its  boundaries,  and  em- 
braces bays,  rivers  aud  such  portions  of  water  as  are  inclosed  by  land,  .the  jurisdiction  of 
such  places  not  being  divestetl  by  that  clause  of  the  constitution  conferring  admiralty  and 
maritime  jurisdiction  on  the  federal  courts.     United  States  v.  Bevans,  ^§  1616-19. 

^  1601.  A  ship  of  war  is  not  a  **  place"  within  the  exclusive  jurisdiction  of  the  United 
States,  under  the  eighth  section  of  the  crimes  act  of  April  30,  1790,  so  that  the  crime  of  mur- 
der committed  thereon  is  within  the  jurisdiction  of  the  federal  courts.     Ibid. 

§  1602.  The  places  over  which  exclusive  jurisdiction  is  granted  to  the  United  States,  by  the 
constitution,  are  those  which  have  been  purchased  by  the  United  States  for  some  of  the 
purposes  specified  in  the  constitution,  and  the  grant  of  power  does  not  extend  to  a  place 
or  tract  of  land  rented  temporarily  to  the  government  for  a  camp.  United  States  v,  Tierney, 
§  1620. 

§  1G03.  To  sustain  an  indictment  under  the  sixteenth  section  of  the  act  of  April  30,  1790, 
punishing  larceny  when  committed  **  within  any  of  the  places  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  or  upon  the  high  seas,"  the  jurisdiction  of  the  United 
States  over  the  places  referred  to  in  the  statute  must  be  sole  and  exclusive.  The  averment 
in  an  indictment  under  this  statute,  that  the  place  of  the  commission  of  the  crime  was  a  tract 
within  the  limits  of  Camp  Hurtt.  a  military  camp  of  the  United  States,  does  not  withdraw 
it  from  the  jurisdiction  of  the  state.     Ibid, 

%  1604.  An  indictment  charging  the  offense  to  have  been  committed  *'in  the  marine  hos- 
pital at  Chelsea,  Massachusetts,  a  building  belonging  to  the  United  States,  the  site  whereof 
has  been  ceded  to  the  United  States  by  the  state  of  Massachusetts,*'  does  not  bring  the  case 
within  the  crimes  act  of  1790,  ch.  36,  §  16,  providing  *'that  if  any  person,  within  any  of 
the  places  under  the  sole  and  exclusive  jurisdiction  of  the  United  States,  or  upon  the  high 
seas,  shall  take  and  carry  away,  with  intent  to  steal  or  purloin  the  personal  goods  of  another," 
he  shall  be  liable  to  a  certain  punishment.     United  States  v.  Davi^  gg  1621-23. 

§  1605.  The  act  of  1825,  declaring  *<  that  if  any  offense  shall  be  committed  in  any  of  the 
places  aforesaid  (that  is,  forts,  dock-yards,  etc.,  or  the  site  of  any  other  needful  buildings), 
the  punishment  of  which  offense  is  not  specially  provided  for  by  any  law  of  the  United 
States,  such  offense  shall,  upon  conviction  in  any  court  of  the  United  States,  etc.,  be  liable  to 
and  receive  the  same  punishment  as  the  laws  of  the  state  in  which  such  fort,  etc.,  is  situate, 
provide  for  the  like  ofifense,"  etc.,  authorizes  the  punishment  of  larceny  committed  in  the 
marine  hospital  at  Chelsea,  Massachusetts,  it  being  a  needful  building  of  the  United  States, 
and  not  within  the  sole  and  exclusive  jurisdiction  of  the  United  States  so  as  to  be  punish- 
able by  section  16  of  the  crimes  act  of  1790,  ch.  36.    Ibid. 

§  1606.  A  state  court  has  exclusive  jurisdiction  over  crimes  committed  within  a  fort  erected 
by  the  United  States  while  it  owned  the  land,  and  before  the  admission  of  the  state,  in  all 
cases  in  which  the  state  has  not  ceded  such  jurisdiction  to  the  United  States.  United  States 
V.  Stahl,.  55 1624. 

§  1607.  The  authority  of  congress  to  provide  for  the  punishment  of  crime  is  limited  to  such 
subjects  and  circumstances  as  are  peculiar  to  the  federal  government;  as,  for  instance,  over  a 
crime  committed  in  some  place  over  which  the  national  government  has  sole  and  exclusive 
jurisdiction.     United  States  v.  Ward,  §§  1625-27. 

§  1608.  The  act  of  congress  of  June  30,  1834  (4  Stat,  at  L.,  729),  conferred  upon  the  federal 
courts  jurisdiction  over  crimes  committed  in  certain  territory  which  included  an  Indian 
reservation.  A  state  was  afterwards  admitted  which  in  its  territorial  boundaries  embraced 
the  reservation.  The  act  admitting  the  state  admitted  it  on  the  same  footing  as  the  other 
states,  and  provided  that  its  jurisdiction  should  extend  over  all  Indian  reservations  not  placed 
under  federal  jurisdiction  by  treaty  stipulations.  Heldy  that  as  the  reservation  in  question 
was  not  so  protected  by  treaty,  the  law  of  1834  was  not  in  force  as  to  it,  and  that  the  United 
States  had  no  jurisdiction  over  a  crime  committed  therein.    Ibid. 

§  1609.  Under  the  ninth  section  of  the  act  of  1825,  declaring  it  to  be  a  felony  "  if  any  per- 
son shall  plunder,  steal  or  destroy  any  money,  goods,  merchandise  or  other  effects  from  or 
belonging  to  any  ship  or  vessel,  or  boat  or  raft,  which  shall  be  in  distress,  or  which  shall  be 
wrecked,  lost,  stranded  or  cast  away  upon  the  sea,  or  upon  any  reef,  shoal,  bank  or  rocks  of 
the  sea,  or  in  any  place  within  the  admiralty  or  maritime  jurisdiction  of  the  United  States,"  the 
locality  is  attached  to  the  ship  or  vessel,  and  not  to  the  property  plundered,  stolen  or  destroyed. 
The  act  prohibits  plundering,  stealing  or  destroying  such  property,  whether  the  aot  be  done  on 
shore,  or  in  any  of  the  enumerated  places  below  high- water  mark.  The  plundering,  stealing 
or  destroying  need  not  be  from  any  ship  or  vessel.  It  is  sufficient  if  the  property  belongs  to 
any  such  ship  or  vessel.    The  theft,  plunder  or  destruction  of  such  property,  above  high- 
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water  mark,  upon  Rockaway  Beach,  on  the  coast  of  the  state  of  New  York,  is  therefore  within 
the  jurisdiction  of  the  circuit  court  of  the  United  States.   United  States  v,  Ck)ombs,  §^  1628-33. 

§  1010.  The  crime  of  manslaughter  committed  upon  a  river  within  the  dominion  of  a 
foreign  sovereign  is  not  within  the  congaizance  of  the  courts  of  the  United  States  under  the 
criiues  act  of  April  SO,  1790.     United  States  v.  Wiltberger,  gg  1633-36. 

§  1611.  The  courts  of  the  United  States  have  no  jurisdiction,  under  the  acts  of  congress  of 
April  30,  1790,  and  May  15,  1820,  to  punish  the<iffenses  of  robber}',  and  of  running  away  with 
a  vessel,  when  committed  by  any  person,  whether  citizen  of  the  -United  States  or  not,  on 
board  of  a  foreign  vessel  owned  exclusively  by  French  subjects  and  sailing  under  the  French 
flag.  And  this,  not  withstand  log  the  crimes  are  committed  within  a  marine  league  of  the 
coast  of  the  United  States.     United  States  v.  Kessler,  §§  1637-39. 

§  1612.  The  act  of  1825,  ch.  276,  §  23,  declares  'Hhat  if  any  person  or  persons  upon  the 
high  seas,  or  in  any  arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin  or  bay  within  the 
admiralty  jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular 
state,  on  board  of  any  ve.-isel,  etc.,  etc.,  shall,  with  a  dangerous  weapon,  or  with  intenC 
to  kill,  etc.,  commit  an  assault  upon  another,  such  person  shall,  on  conviction  thereof,  be 
punished,"  etc.  The  term  "high  seas,"  in  this  section,  is  used  in  contradistinction  to  arms 
of  the  sea,  and  bays,  creeks,  etc.,  within  the  narrow  headlands  of  the  coast,  and  comprehends 
only  the  open  ocean,  which  washes  the  seacoast,  or  is  not  included  within  the  body  of  any 
comity  in  any  particular  state.  Such  parts  of  rivers,  arms  and  creeks,  etc.,  are  deemed  to 
be  within  the  bodies  of  counties  where  a  man  standing  on  the  one  side  may  see  what  is  done 
on  the  other.  It  is  held,  therefore,  that  the  circuit  court  has  no  jurisdiction  of  the  offense 
punished  by  this  statute  when  committed  on  board  of  a  vessel  lying  at  anchor  between  Lov- 
eirs  Island,  George's  Island  and  Gallop's  Island,  the  place  being  within  the  body  of  the 
county  of  Suffolk,  Massachusetts.     UniieJ  States  v.  Crush,  g§  I6i0-ll, 

[Notes.— See  §§  1642-1758.] 

EX  PARTE  HOUGHTON. 
(District  Court  for  Vermont:  7  Federal  Reporter,  657-665 ;  8  Federal  Reporter,  897.    1881.) 

Opinion  by  Wheeler,  D.  J. 

Statement  of  Facts. — This  is  a  motion  by  the  relator  for  a  discharge,  on 
habeas  corptts^  from  imprisonment  in  a  prison  of  the  state,  under  sentence  of  a 
court  of  the  state  for  passing  counterfeited  national  bank-bills,  on  the  ground 
that  the  state  court  had  no  jurisdiction  over  this  offense,  and  that  the  imprison- 
ment is  contrar}'  to  the  constitution  and  laws  of  the  United  States. 

The  constitution  of  the  United  States  provides:  '*  Article  VI.  This  constitu- 
tion, and  the  laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof,  .  .  .  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  constitution  dt  laws  of  any  state 
to  the  contrary  notwithstanding." 

Under  this  provision  the  limits  of  power  between  the  United  States  and  the 
several  states  are  to  be  sought  for  in  that  constitution  and  the  laws  of  congress 
which  have  been  made  pursuant  to  it.  It  provides,  article  1,  section  8:  *'The 
congress  shall  have  power  ...  to  coin  money,  regulate  the  value  thereof, 
and  of  foreign  coin;  ...  to  provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United  States."  This  provision  extends 
to  passing  counterfeited  coin  and  securities,  as  well  as  to  counterfeiting  them. 
United  States  v.  Marigold,  9  How.,  570.  It  also  provides,  article  3,  §  2,  that 
"the  judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising  under 
this  constitution,  the  laws  of  the  United  States,  .  .  .  and  fifth  amend- 
ment; .  .  .  nor  shall  any  person  be  subject  for  the  same  offense  to  be  twice 
put  in  jeopardy  of  life  or  limb."  It  is  well  established  that  congress  may  ex- 
clude the  jurisdiction  of  the  courts  of  the  states  from  offenses  within  the  power 
of  congress  to  punish.  Houston  v,  Moore,  5  Wheat.,  1  (Const.,  §§  lGi-190); 
The  Moses  Taylor,  4  Wall.,  411;  Martin  v.  Hunter,  1  Wheat.,  304;  Cora.  v. 
Fuller,  %  Mete.  (Mass.),  313;  1  Kent,  Com.,  399. 
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§  1613.  A  state  court  has  no  jurhdlction  of  the  crime  of  counterfeiting  nOr 
tional  lajik-notes.     Cases  cited.     Construction  of  statutes. 

National  banks  are  organized  under  the  laws  of  the  United  States;  their 
bills  are  issued  to  them  by  the  treasury  department  of  the  United  States, 
secured  by  bonds  of  the  United  States  on  deposit  there,  which  fact  is  to  be  ex- 
pressed on  their  face  by  the  signatures  of  the  treasurer  and  register,  and  the 
seal  of  the  treasury  of  the  United  States.  R  S.,  §  5172.  They  are  securi- 
ties of  the  United  States  which  congress  has  power  to  protect  by  punishing 
counterfeiting  them,  and  the  passing  of  counterfeits  of  them,  and  are  so  de- 
clared to  be  in  the  laws  of  the  United  States.  R.  S.,  §  5413.  Whether  the 
state  court  had  jurisdiction  over  this  offense  or  not  depends  upon  whether  con- 
gress has  excluded  that  jurisdiction  or  left  it  to  those  courts  under  the  laws  of 
the  states. 

The  judiciary  act  of  1789  provided,  section  11:  "That  the  circuit  courts  shall 
have  .  .  .  exclusive  cognizance  of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  Stales,  except  where  this  act  otherwise  provides,  or 
the  Luvs  of  the  United  States  sb.all  otherwise  direct.     ..."     1  St.  at  L:irge,  78. 

By  the  act  of  April  21,  ISOO,  ])rovision  was  made  for  punishing  counterfeit- 
ing of  the  coin  of  the  United  States,  and  by  t!iat  of  February  2-i,  1807,  for 
that  of  forgin.^^  notes  of  the  Bank  of  the  United  States,  and  by  that  of  March 
3,  1825,  for  that  of  forging  certificates  of  public  stocks  or  other  securities  of 
the  United  States,  counterfeiting  coin  of  the  United  States  and  other  countries, 
and  passing  counterfeit  coin.  Section  20  of  the  act  of  1825  provided,  as  sim- 
ilar sections  in  each  of  the  other  acts  had  done,  that  nothing  in  this  act  con- 
tained shall  be  construed  to  deprive  the  courts  of  the  individual  states  of 
jurisdiction  under  the  laws  of  the  several  states  over  offen^^es  made  punishable 
by  this  act.  4  Stat,  at  Large,  122.  Tliis  provision  expressly  left  to  the  states 
jurisdiction  of  the  particular  offenses  mentioned  in  those  acts,  the  same  as  if 
congress  had  never  exercised  its  power  to  punish  them. 

A  person  was  convicted  under  a  statute  of  Ohio  for  passing  counterfeit  coin, 
and  the  conviction  was  upheld  as  not  being  contrary  to  the  laws  of  the  United 
States.  Fox  v.  State  of  Ohio,  5  How.,  410  (Const.,  §§  496-500).  So  under  a 
statute  of  Yermont  (State  v.  Randall,  1  Aik.,  89)  and  a  statute  of  Massachu- 
setts (Com.  V,  Fulldt*,  8  Mete,  313).  But  upon  demurrer  to  an  indictment  under 
the  laws  of  New  Hampshire  for  punishing  perjury  generally  for  perjury  com- 
mitted in  proceedings  under  the  bankrupt  act  of  1841,  it  was  held  that  the  state 
court  had  no  jurisdiction  over  that  offense.  State  v.  Pike,  15  N.  H.,  83.  In 
Moore  v.  Illinois,  14  How.,  13,  the  respondent  was  convicted  of  harboring  and 
secreting  a  negro  slave  contrary  to  a  statute  of  Illinois.  It  was  argued  that 
the  state  court  had  no  jurisdiction,  because  the  laws  of  the  United  States  pro- 
vided for  punishing  obstructing  the  ovrner  of  a  negro  slave  in  endeavoring  to 
reclaim  him,  and  concealing  the  fugitive  after  notice;  but  the  jurisdiction  of 
the  state  was  maintained  on  the  ground  that  the  offenses  were  different.  The 
supreme  court  of  Massachusetts  took  jurisdiction  of  an  embezzlement  of  a  pri- 
vate special  deposit  in  a  national  bank  by  an  employee  of  the  bank,  on  the 
ground  that  congress  had  not  provided  for  that  particular  offense.  Cora.  v. 
Tenny,  97  Mass.,  50.  The  national  bank  acts  were  passed  in  1863  and  1864, 
and  provision  was  made  for  the  punishment  of  counterfeiting  their  bills  and 
passing  the  counterfeits,  but  there  was  no  reservation  to  the  state  in  making 
the.e  provisions.  Without  such  reservation,  the  states  had  no  power  left  to 
them   to  supplement  the  acts  of  congress  by  legislation  covering  the  same 
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ground.  Sturges  v.  Crowninshield,  4  Wheat.,  122  (Const.,  §§  1937-39);  Prigg 
V,  Pennsylvania,  16  Pet.,  539. 

The  statute  of  Vermont  under  which  the  relator  was  indicted  and  is  impris- 
oned was  passed  in  1869.  At  that  time,  and  until  the  adoption  of  the  Revised 
Statutes  of  the  United  States,  June  22,  1874,  there  was  nothing  giving  tip  to 
the  states  the  jurisdiction  which  congress  had  taken  over  this  oflfense  or  any 
part  of  it.  The  Revised  Statutes  contain  a  title  of  "  Crimes,"  in  which  the 
provisions  for  punishing  counterfeiting  national  bank-bills  are  placed.  It  also 
has  this  general  provision:  '*  Section  5328.  Nothing  in  this  title  shall  be  held 
to  take  away  or  impair  the  jurisdiction  of  the  courts  of  the  several  states  under 
the  laws  thereof." 

The  provisions  of  the  judiciary  act  relating  to  the  criminal  jurisdiction  of 
the  circuit  court  are  brought  into  section  629,  twentieth,  with  the  qualification 
of  exclusive  cognizance  changed  to  "except  where  it  is,  or  may  be,  otherwise 
provided  by  law."  If  these  provisions  were  all,  it  might  be  said  that  congress 
had  expressly  withdrawn  the  jurisdiction  before  taken  of  offenses  mentioned 
in  the  title  of  *' Crimes,"  so  far  as  the  states  might  choose  to  exercise  similar 
jurisdiction  through  their  courts.  But  chapter  12  of  the  title  on  "Judiciary," 
entitled  "Provisions  common  to  more  than  one  court  or  judge,"  was  placed  in 
the  revision  and  enacted  as  a  part  of  the  Revised  Statutes.  It  commences  with 
section  711:  "The  jurisdiction  vested  in  the  courts  of  the  United  States,  in 
the  cases  and  proceedings  hereinafter  mentioned,  shall  be  exclusive  of  the 
courts  of  the  several  states:  I^irst,  of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States." 

This  provision  was  not  in  the  statutes  of  the  United  States  anywhere  before. 
It  was  framed  ex  industria^  and  placed  there  for  some  purpose.  It  is  not 
merely  the  provision  of  the  judiciary  act  relating  to  the  jurisdiction  of  the 
circuit  courts  brought  forward  and  placed  here,  as  well  as  in  the  chapter  re- 
lating to  those  courts,  to  express  the  same  thing  again  in  another  connection; 
but  it  is  a  different  thing.  That  provision  made  the  jurisdiction  of  the  circuit 
courts  exclusive  of  all  other  courts,  federal  as  well  as  state,  except  as  otherwise 
provided.  This  applies  to  all  the  courts  of  the  United  States,  and  expressly 
excludes,  and  seems  to  be  made  expressly  to  exclude,  the  jurisdiction  of  the 
courts  of  the  states.  Both  provisions  are  necessary  to  place^the  jurisdiction  in 
these  ci.ses  where  it  is  reposed,  among  the  federal  courts,  and  exclude  that  of 
the  state  courts,  and  the  latter  would  be  unnecessary  if  that  of  the  state  courts 
was  not  to  be  excluded. 

The  language  of  the  section  quoted  from  the  title  on  "  Crimes  "  does  not 
save  the  jurisdiction  of  the  courts  of  the  states  over  the  offenses  made  .punish- 
able by  that  title,  as  section  26  of  the  act  of  1825  saved  it  over  offenses  made 
punishable  by  that  act.  It  says  nothing  about  offenses,  as  such,  to  express  or 
specify  its  application.  There  are  many  offenses  made  punishable  by  that 
title — «ome  of  them  such  as  never  could  be  offenses  against  the  laws  of  any 
of  the  states;  some,  such  as  the  obstructing  the  executive  officers  in  the  per- 
formance of  their  duties,  and  the  service  of  the  processes  of  the  courts  of 
the  United  States,  where  the  same  act  might  constitute  one  offense  against  the 
laws  of  the  United  States,  and  another  different  offense  against  the  laws  of  the 
states.  This  section  of  the  title  is  general,  and  might  be  applicable  to  all  these 
if  taken  in  its  broadest  sense.  It  might  be,  or  be  claimed  to  be,  that  making  any 
act  punishable  under  the  laws  of  congress  would  prevent  the  states  from  pun- 
ishing a  different  offense  involved  in  the  same  act.     An  assault  upon  a  marshal, 
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to  obstruct  his  service  of  process,  would  be  punishable  under  this  title  for  the 
obstruction,  but  not  for  the  assault;  the  assault  might  be  punishable  under  the 
state  laws,  but  not  the  obstruction.  The  title  makes  certain  offenses  against 
the  laws  of  the  United  States  punishable.  This  section  seems  to  mean  that 
making  them  so  punishable  shall  not  prevent  the  states  from  taking  hold  of 
any  offenses  which  may  be  involved  that  are  contrary  to  the  state  laws,  and 
not  cognizable  under  the  United  States  laws,  and  punishing  them.  And,  taken 
in  connection  with  the  section  making  the  jurisdiction  of  the  United  States 
courts  over  offenses  cognizable  under  authority  of  the  United  States  wholly 
exclusive  of  the  state  courts,  it  must  mean  this.  Such  construction  leaves 
all  the  sections  standing  operative,  while  the  other  would  leave  the  one  declaring 
the  jurisdiction  exclusive  inoperative.  The  section  on  "Crimes"  is  later  than 
the  other  in  the  order  of  the  statutes,  and  might  be  said  to  be  controlling  for 
that  reason  ;  but  that  ground  of  inference  is  expressly  removed  by  the  statutes 
themselves,  which  provide  that  no  inference  or  presumption  of  a  legislative 
construction  is  to  be  drawn  by  reason  of  the  title  under  ^^hich  any  particular 
section  is  placed.     Section  5600. 

The  act  of  passing  these  counterfeited  bills,  made  punishable  under  the 
statute  of  the  state  upon  which  the  relator  was  indicted,  might,  and  often 
would,  concur  with  others  to  constitute  a  cheat  which  would  be  punishable  by 
laws  of  the  state  of  long  standing  against  obtaining  money  or  goods  by  privy 
or  false  tokens.  Gen.  St.  Vt.,  671,  §  23.  It  was  upon  this  ground  that  the 
passing  the  counterfeited  national  bank-bill  was  a  mere  private  cheat  under  the 
laws  of  Virginia,  that  the  conviction  was  upheld  by  the  majority  of  the  court 
in  Jett  V.  Virginia,  18  Gratt.,  933  (7  Am.  L.  Reg.,  260),  cited  at  this  hearing. 

The  indictment  against  the  relator  does  charge  him  with  passing  a  counter- 
feited national  bank-bill,  knowing  the  same  to  be  false,  with  intent  to  defraud 
one  Margaret  McDaniels,  which  is,  in  terms,  a  somewhat  different  offense  from 
that  made  punishable  by  the  laws  of  the  United  States,  which  consists  merely 
in  passing  such  counterfeited  bill,  knowing  it  to  be  counterfeited.  R.  S., 
§  54:15.  The  indictment  appears  to  have  been  drawn  according  to  the  statute  in 
force  before  the  act  of  1869,  which  made  an  intent  to  defraud  an  ingredient  of 
the  offense,  but  did  not  in  exact  language  apply  to  national  banks.  Gen.  St. 
Vt.,  678,  §  3.  But  this  section  of  the  general  statutes  was  expressly  super- 
seded by  the  act  of  1869,  and  the  element  of  an  intent  to  defraud  was  left  out, 
so  that  the  offense  made  punishable  by  the  laws  of  Vermont  was  the  passing 
such  counterfeit  bill,  knowing  it  to  be  counterfeited,  precisely  the  same  offense 
made  punishable  by  the  law  of  the  United  States.  The  material  allegations 
of  an  indictment  are  those  which  set  forth  the  charges  which  are  contrary  to 
the  law  and  make  up  the  offense,  and  not  those  which  charge  things  not 
contrary  to  the  law,  however  morally  wrong  they  may  be,  and  which  are  not 
necessary  to  constitute  the  offense.  A  plea  of  not  guilty  to  this  indictment 
would  only  put  in  issue  the  passing  the  counterfeit  bill  knowing  it  to  be  such, 
and  the  plea  of  guilty  only  confessed  as  much.  The  relator,  therefore,  stands 
convicted  in  the  state  court  of  precisely  an  offense  cognizable  under  the  author- 
ity of  the  United  States,  and  is  restrained  of  his  liberty  under  that  conviction. 

There  are  respectable  opinions  and  weighty  authorities  which  hold  that  in 
the  United  States  there  are  two  governments, —  the  United  States,  within  the 
sphere  marked  out  by  the  constitution,  and  the  several  states,— and  that  the 
same  act  may  be  an  offense,  and  some  of  them  that  it  may  be  the  same  offense, 
against  each,  for  which  punishment  may   be  inflicted  by  each,  and  that   the 
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safety  of  the  accused  from  excessive  punishment  under  the  two  systems  lies  in 
the  pardoning  power,  and  in  the  benignant  spirit  with  which  the  laws  of  each 
are  administered.  United  States  v.  Wells,  7  Am.  L.  Reg.,  424;  Mr.  Justice 
Daniel,  in  Fox  v.  Ohio,  5  IIow.,  410;  Mr.  Justice  Johnson,  in  Houston  v. 
Moore,  5  Wheat.,  1. 

That  the  same  act,  constituting  different  criminal  offenses,  may  be  punished 
for  one  under  the  United  States,  and  for  another  under  the  state,  cannot,  under 
the  authorities  before  cited,  well  be  doubted,  and  most  of  the  examples,  cited 
to  show  that  the  same  offense  may  be  punished  by  both  are  examples  of  that 
class.  That  the  states  cannot  make  criminal  offenses  out  of  what  the  United 
States  makes  lawful,  nor  against  the  laws  of  the  United  States,  was  well  settled 
in  Prigg  v.  Pennsylvania,  16  Pet.,  539;  The  Moses  Taylor,  4  Wall.,  411,  and 
other  cases  before  cited.  The  provision  in  the  constitution  prohibiting  putting 
twice  in  jeopardy  for  the  same  offense  was  for  the  protection  of  the  people 
from  oppression.  Houston  v.  Moore,  5  Wheat.,  1.  It  may  be  said  that  this 
only  applied  to  the  tribunals  of  the  United  States;  but,  if  so,  it  is  a  restraint 
of  the  courts  under  the  laws  of  congress.  Under  it,  congress  could  not  make 
the  same  offense  punishable  twice.  And  if  congress  could  not  do  this  directly, 
it  could  not  indirectly,  by  creating  an  offense,  and  leaving  the  states  to  punish 
it  once,  and  providing  by  its  own  laws  to  punish  it  again. 

§  1614.  One  unlawfully  restrained  of  his  liberty  hy  a  state  court  Jor  an  al- 
leged offense  against  the  laws  of  the  United  States  may  he  discharged  upon  habeas 
corpus  by  a  court  of  the  United  States. 

This  offense  appears  to  be  one  over  which  the  state  court  had  no  jurisdic- 
tion, and  the  relator  is  restrained  of  his  liberty  without  warrant  of  law.  The 
next  question  is  whether  he  can  be  relieved  in  this  mode.  In  1867  the  vvrit  of 
habeas  corpus  from  the  courts  and  judges  of  the  United  States  was  extended 
to  persons  in  custody,  in  violation  of  the  constitution,  or  of  a  law  or  treaty  of 
the  United  States.  K.  S.,  §  753.  The  law  of  the  United  States  was,  and  is, 
that  the  relator  should  be  tried  by  the  courts  of  the  United  States,  and  not  by 
those  of  the  state,  and,  if  guilty,  that  he  should  be  punished  according  to  the 
laws  of  the  United  States,  and  not  under  those  of  the  state  under  which  he  is 
in  custody.  This  court  has  jurisdiction  of  the  relator  under  these  provisions 
by  this  writ. 

The  inquiry  into  the  cause  of  his  confinement  is  not  a  review  of  the  proceed- 
ings of  the  state  court.  If  the  attention  of  that  court  had  been  called  to  this 
aspect  of  the  case,  probably  this  proceeding  would  have  been  wholly  unneces- 
sary; but  the  record  shows  that  it  was  not.  The  point  here  is  not  at  all  that 
the  relator  was  not  proceeded  with  in  a  proper  manner  by  the  state  court,  but 
that  the  court  had  no  jurisdiction  over  him  for  this  offense.  In  such  cases  the 
remedy  may  be  by  habeas  corpus.  Ex  parte  Lange,  18  Wail.,  1C3  (§§  1767-74, 
infra).  Brown  v.  United  States,  14  Am.  L.  Reg.,  566,  before  Erskine,  J.,  and 
afterwards  before  Mr.  Justice  Bradley,  is  an  authority  that  section  711  gives 
exclusive  jurisdiction  to  the  courts  of  the  United  States  over  offenses  cogniza- 
ble under  the  authority  of  the  United  States,  and  that  habeas  corpus  from  a 
federal  court  or  judge  is  a  proper  remedy.  This  is  not  a  proceeding  for  reliev- 
ing criminals  at  all  from  just  punishment.  It  is  intended  to  relieve  persons 
from  punishment  contrary  to  the  laws  of  the  United  States,  but  not  from  lia- 
bility to  be  punished  according  to  those  laws.  If  the  relator  was  still  liable  to 
punishment  according  to  those  laws,  he  would  be  held  by  order  of  court  until 
the  district  attorney  could  proceed  against  him;  but  the  offense  for  which  h<^ 
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has  already  suflfered  considerable  punishraent  is  now  apparently  barred  by  the 
statute  of  limitations  of  the  United  States.  Therefore  further  detention  would 
be  unavailing.     The  relator  is  discharged  from  this  imprisonment. 

UNITED  STATES  v,  McBRATNEY. 
(U  Otto,  621-624.     1881.) 

Certificate  of  Division  from  U.  S.  Circuit  Court,  District  of  Colorado. 

Opinion  by  Mr.  Justick  Gray. 

Statement  or  Facts. —  The  defendant,  having  been  indicted  and  convicted, 
in  the  circuit  court  of  the  United  States  for  the  district  of  Colorado,  of  the 
murder  of  Thomas  Casey,  within  the  boundaries  of  theUte  reservation  in  that 
district,  moved  in*  arrest  of  judgment  for  want  of  jurisdiction  of  the  court. 
The  indictment  does  not  allege  that  either  the  accused  or  the  deceased  was  an 
Indian.  The  certificate  of  division,  upon  which  the  case  has  been  brought  to 
this  court,  states  that  at  the  trial  it  a[)poared  that  both  were  white  men,  and 
that  the  murder  was  committed  in  the  district  of  Colorado,  within  the  Uto 
reservation,  the  said  Ute  reservation  lying  wholly  within  the  exterior  limits  of 
the  state  of  Colorado,  and  that,  upon  the  motion  in  arrest  of  judgment  coming 
on  to  be  heard  before  Mr.  Justice  Miller  and  Judge  Ilallctt,  their  opinions 
were  opposed  upon  this  quisiion:  *' Whether  the  circuit  court  of  the  United 
States,  sitting  in  and  for  the  district  of  Co  orado,  has  jurisdiction  of  the  crime 
of  murder,  committed  by  a  white  man  upon  a  white  man,  within  the  Ute  res- 
ervation in  said  district,  and  within  the  geographical  limits  of  the  state  of 
Colorado?" 

§  1615.  The  United  Staks  circuit  court  for  Colorado  has  ?io  jurisdiction  of 
an  indictment  against  a  white  man  forjlie  murder  of  a  white  man  within  the 
Ute  reservation  in  the  state  of  Colorado,  {a) 

The  circuit  courts  of  the  United  States  have  jurisdiction  of  the  crime  of 
murder  committed  in  any  ''  place  or  district  of  country  under  the  exclusive  ju- 
risdiction of  the  United  States;"  and,  except  where  special  provision  is  made, 
*the  general  laws  of  the  United  States  as  to  the  punishment  of  crimes  com- 
mitted in  any  place  within  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  except  the  District  of  Columbia,  shall  extend  to  the  Indian  country." 
R.  S.,  sec.  629,  cl.  20;  sec.  2145;  sec.  5339,  cl.  1. 

By  the  second  article  of  the  treaty  between  the  United  States  and  the  Ute 
Indians,  of  March  2,  1868,  the  United  States  agreed  that  a  certain  district  of 
country  therein  described  should  be  set  apart  for  the  absolute  and  undisturbed 
use  and  occupation  of  the  Indians  therein  named,  and  of  such  other  friendly 
tribes  or  individual  Indians  as  from  time  to  time  they  might  be  willing,  with 
the  consent  of  the  United  States,  to  admit  among  them;  and  that  no  persons, 
except  those  therein  authorized  so  to  do,  and  except  such  oflBcers,  agents  and  em- 
ployees of  the  government  as  might  be  authorized  to  enter  upon  Indian  reser- 
vations in  discharge  of  duties  enjoined  by  law,  should  ever  be  permitted  to 
pass  over,  settle  upon  or  reside  in  the  territory  so  described,  except  as  other- 
wise provided  in  the  treaty.  The  sixth  article  provided  that  "if  bad  men 
among  the  whites  or  among  other  people,  subject  to  the  authority  of  the 
United  States,  shall  commit  any  wrong  upon  the  person  or  property  of  the  In- 

(a)  In  United  States  v.  Berry,*  3  McC,  58.  it  was  held  that  where  a  certain  tract  has  been  set  aside  for  an  Indian 
reservation,  and  exclusive  jurisdiction  over  crimes  llicrein  has  been  expressly  conferred  upon  the  Unit-ed  irtatea 
by  treaty,  such  jurisdiction  remains  until  that  portion  of  the  ti-eaty  is  expressly  repealed  by  act  of  congress, 
«ven  though  such  reservation  is  subsequently  included  within  a  state. 
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<lians,"  the  United  States,  upon  proof  made  to  the  agent,  and  forwarded  to 
the  commissioner  of  Indian  affairs,  would  proceed  at  once  to  cause  the  oflfender 
to  be  arrested  and  punished  according  to  the  laws  of  the  United  States;  and 
"if  bad  men  among  the  Indians  shall  commit  a  wrong  or  depredation  upon 
the  person  or  property  of  any  one,  white,  black  or  Indian,  subject  to  the  au- 
thority of  the  United  States  and  at  peace  therewith,  the  tribes  herein  named 
solemnly  agree  that  they  will,  on  proof  made  to  their  agent,  and  notice  to 
him,  deliver  up  the  wrong-doer  to  the  United  States,  to  be  tried  and  punished 
according  to  its  laws."  By  the  seventh  article,  "  the  president  may  at  any 
time  order  a  survey  of  the  reservation,  and,  whe:i  so  surveyed,  congress  shall 
provide  for  protecting  the  rights  of  such  Indian  settlers  in  their  improvements, 
and  may  fix  the  character  of  the  title  held  by  each;"  and  "the  United  States 
may  pass  such  laws  on  the  subject  of  alienation  and  descent  of  property,  and 
on  all  subjects  connected  with  the  government  of  the  Indians  on  said  reserva- 
tion and  the  internal  police  thereof,  as  may  be  thought  proper."  15  Stat., 
619-621. 

By  the  first  section  of  the  act  of  congress  of  February  28,  1861,  c.  59,  to 
provide  a  temporary  government  for  the  territory  of  Colorado,  all  territory 
which,  by  treaty  with  any  Indian  tribe,  was  not,  without  its  consent,  to  be 
included  within  the  territorial  limits  or  jurisdiction  of  any  state  or  territory, 
was  excepted  out  of  the  boundaries  and  constituted  no  part  of  the  territory  of 
Colorado;  and  by  the  sixteenth  section,  "the  constitution  and  all  laws  of  the 
United  States  which  are  not  locally  inapplicable  shall  have  the  same  force  and 
effect  within  the  said  territory  of  Colorado  as  elsewhere  within  the  United 
States."  12  Stat.,  172,  176.  If  this  provision  of  the  first  section  had  remained 
in  force  after  Colorado  became  a  state,  this  indictment  might  doubtless  have 
been  maintained  in  the  circuit  court  of  the  United  States.  United  States  v, 
Rogers,  4  How.,  567;  Bates  v.  Clark,  95  U.  S.,  204;  United  States  v.  Ward,  1 
Woolw.,  17,  21  (§§  1625-27,  infra). 

But  the  act  of  congress  of  March  3,  1875,  c.  139,  for  the  admission  of  Colo- 
rado into  the  Union,  authorized  the  inhabitants  of  the  territory  "to  form  for 
themselves  out  of  said  territory  a  state  government,  with  the  name  of  the  state 
of  Colorado;  which  state,  when  formed,  shall  be  admitted  into  the  Union  upon 
an  equal  footing  with  the  original  states  in  all  respects  whatsoever;"  and  the 
act  contains  no  exception  of  the  Ute  reservation,  or  of  jurisdiction  over  it.  18 
Stat.,  pt.  3,  p.  474.  The  provision  of  section  1  of  the  subsequent  act  of  June 
26,  1876,  c.  147  (19  Stat.,  61),  that  upon  the  admission  of  the  state  of  Colorado 
into  the  Union  "  the  laws  of  the  United  States,  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the  state  as  elsewhere  within  the  United 
States,"  does  not  create  any  such  exception.  Such  a  provision  has  a  less  exten- 
sive effect  within  the  limits  of  one  of  the  states  of  the  Union  than  in  one  of  the 
territories  of  which  the  United  States  have  sole  and  exclusive  jurisdiction. 

The  act  of  March  3,  1875,  necessarily  repeals  the  provisions  of  any  prior 
statute,  or  of  any  existing  treaty,  which  are  clearly  inconsistent  therewith.  The 
Cherokee  Tobacco,  11  Wall.,  616.  Whenever,  upon  the  admission  of  a  state 
into  the  Union,  congress  has  intended  to  except  out  of  it  an  Indian  reservation, 
or  the  sole  and  exclusive  jurisdiction  over  that  reservation,  it  has  done  so  by 
express  words.  The  Kansas  Indians,  5  Wall,  737;  United  States  v.  Ward, 
supra.  The  state  of  Colorado,  by  its  admission  into  the  Union  by  congress, 
upon  an  equal  footing  with  the  original  states  in  all  respects  whatever,  without 
any  such  exception  as  had  been  made  in   the  treaty  with  the  Ute  Indians  and 
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in  the  act  establishing  a  territorial  government,  has  acquired  criminal  jurisdic- 
tion over  its  own  citizens  and  other  white  persons  throughout  the  whole  of  the 
territory  within  its  limits,  including  the  Ute  reservation,  and  that  reservation 
is  no  longer  within  the  sole  and  exclusive  jurisdiction  of  the  United  States. 
The  courts  of  the  United  States  have,  therefore,  no  jurisdiction  to  punish 
crimes  within  that  reservation,  unless  so  far  as  may  be  necessary  to  carry  out 
such  provisions  of  the  treaty  with  the  Ute  Indians  as  remain  in  force.  But 
that  treaty  contains  no  stipulation  for  the  punishment  of  offenses  committed  by 
white  men  against  white  men.  It  follows  that  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado  has  no  jurisdiction  of  this  indictment,  but, 
according  to  the  practice  heretofore  adopted  in  like  cases,  should  deliver  up  the 
prisoner  to  the  authorities  of  the  state  of  Colorado  to  bo  dealt  with  according 
to  law.  United  States  v.  Cisna,  1  McL.,  254:,  205;  Coleman  v.  Tennessee,  97 
U.  S.,  509,  519. 

The  record  before  us  presents  no  question  under  the  provisions  of  the  treaty 
as  to  the  punishment  of  crimes  committed  by  or  against  Indians,  the  protection 
of  the  Indians  in  th§ir  improvements,  or  the  regulation  by  congress  of  the  alien- 
ation and  descent  of  property  and  the  government  and  internal  police  of  the 
Indians.  The  single  question  that  we  do  or  can  decide  in  this  case  is  that 
slated  in  the  certificate  of  division  of  opinion,  namely,  whether  the  circuit  court 
of  the  United  States  for  the  district  of  Colorado  has  jurisdiction  of  the  crime  of 
murder  committed  by  a  white  man  upon  a  white  man  within  the  Ute  reserva- 
tion, and  within  the  limits  of  the  state  of  Colorado;  and,  for  the  reasons  above 
given,  that  question  must  be  answered  in  the  negative. 

UNITED  STATES  v.  BEVANS. 
(3  Wheatou,  336-391.     1818.) 

Certificate  of  Division  from  U.  S.  Circuit  Court,  District  of  Massachusetts. 

Statement  of  Facts. —  Bevans  was  indicted  for  the  murder  of  one  Lein- 
strum,  on  board  the  United  States  ship  of  war  Independence,  both  parties  being 
in  the  service  of  the  ship,  and  the  ship  at  the  time  being  in  commission  and  in 
actual  service.  The  ship  w^as  lying  at  anchor  in  the  main  channel  of  Boston 
harbor,  in  water  of  sufficient  depth  at  all  times  for  ships  of  the  largest  class 
and  burden.  The  nearest  points  of  land,  five  in  number,  were  at  the  following 
distances,  respectively:  End  of  the  long  wharf,  in  the  town  of  Boston,  half  a 
mile;  William's  Island,  between  a  quarter  and  a  third  of  a  mile;  United 
States  navy-yard,  three  quarters  of  a  mile;  Dorchester  Point,  two  miles  and  a 
quarter;  Governor's  Island,  one  mile  and  three  quarters. 

Two  questions  were  raised:  1.  Whether  the  offense  was  within  the  jurisdic- 
tion of  the  state  of  Massachusetts,  or  any  of  her  courts.  2.  Whether  the  of- 
fense was  within  the  jurisdiction  of  ihe  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts. 

§  1616.  The  ju7usdiction  of  a  state  over  cinmes  is  co-cxtenslve  with  its  ien'i- 
tory^  and  includes  bays  and  such  portions  of  the  sea  as  are  inclosed  by  land. 

Opinion  by  MapwSiiall,  C.  J. 

The  question  proposed  by  the  circuit  court,  which  will  be  first  considered,  is, 
AVhether  the  offense  charged  in  this  indictment  was,  according  to  the  state- 
ment of  facts  which  accompanies  the  question,  "  within  the  jurisdiction  or 
cognizance  of  the  circuit  court  of  the  United  States  for  the  district  of  Massa- 
chusetts?" 
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The  indictment  appears  to  be  founded  on  the  eighth  section  of  the  '^  act  for 
the  punishment  of  certain  crimes  against  the  United  States."  That  section  gives 
the  courts  of  the  Union  cognizance  of  certain  offenses  committed  on  the  high 
seas,  or  in  any  river,  haven,  basin  or  bay  out  of  the  jurisdiction  of  any  particular 
state.  Whatever  may  be  the  constitutional  power  of  congress,  it  is  clear  that 
this  power  has  not  been  so  exercised,  in  this  section  of  the  act,  as  to  confer  on 
its  courts  jurisdiction  over  any  offense  committed  in  a  river,  haven,  basin  or 
bay,  which  river,  basin  or  bay  is  within  the  jurisdiction  of  any  particular 
state. 

What,  then,  is  the  extent  of  jurisdiction  which  a  state  possesses?  We  an- 
swer, without  hesitation,  the  jurisdiction  of  a  state  is  co-extensive  with  its  ter- 
ritory; co-extensive  with  its  legislative  power.  The  place  described  is  unques- 
tionably within  the  original  territory  of  Massachusetts.  It  is,  then,  within  the 
jurisdiction  of  Massachusetts,  unless  that  jurisdiction  has  been  ceded  to  the 
United  States.  It  is  contended  to  have  been  ceded  by  that  article  in  the  con- 
stitution which  declares  that  "the  judicial  power  shall  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction."  The  argument  is,  that  the  power  thus 
granted  is  conclusive;  and  that  the  murder  committed  by  the  prisoner  is  a  case 
of  admiralty  and  maritime  jurisdiction. 

Let  this  be  admitted.  It  proves  the  power  of  congress  to  legislate  in  the 
case;  not  that  congress  has  exercised  that  power.  It  has  been  argue  J,  and  the 
argument  in  favor  of  as  w^ell  as  that  against  the  proposition  deserves  great 
consideration,  that  courts  of  common  law  have  concurrent  jurisdiction  with 
courts  of  admiralty  over  murder  committed  in  bays  which  are  inclosed  parts 
of  the  sea;  and  that  for  this  reason  the  offense  is  within  the  jurisdiction  of 
Massachusetts.  But  in  construing  the  act  of  congress,  the  court  believes  it  to 
be  unnecessary  to  pursue  the  investigation  which  has  been  so  well  made  at  the 
bar  respecting  the  jurisdiction  of  these  rival  courts. 

§  1617.  The  jurisdiction  of  the  United  States  courts  over  crimes  includes  only 
those  cojnmitted  on  the  high  seaSy  or  in  baySy  rivers^  havenSy  etc.^  out  of  the  juris- 
diction of  any  state. 

To  bring  the  offense  within  the  jurisdiction  of  the  courts  of  the  Union  it 
must  have  been  committed  in  a  river,  etc.,  out  of  the  jurisdiction  of  any  state. 
It  is  not  the  offense  committed,  but  the  bay  in  which  it  is  committed,  which 
must  be  out  of  the  jurisdiction  of  the  state.  If,  then,  it  should  be  true  that 
Massachusetts  can  take  no  cognizance  of  the  offense;  yet,  unless  the  place  it- 
self be  out  of  her  jurisdiction,  congress  has  not  given  cognizance  of  that  of- 
fense to  its  courts.  If  there  be  a  common  jurisdiction,  the  crime  cannot  be 
punished  in  the  courts  of  the  Union.  Can  the  cession  of  all  cases  of  admiralty 
and  maritime  jurisdiction  be  construed  into  a  cession  of  the  waters  on  which 
those  cases  may  arise?  This  is  a  question  on  which  the  court  is  incapable  of 
feeling  a  doubt.  The  article  which  describes  the  judicial  power  of  the  United 
States  is  not  intended  for  the  cession  of  territory  or  of  general  jurisdiction.  It 
is  obviously  designed  for  other  purposes.  It  is  in  the  eighth  section  of  the  sec- 
ond article  we  are  to  look  for  cessions  of  territory  and  of  exclusive  jurisdic- 
tion. Congress  has  power  to  exercise  exclusive  jurisdiction  over  this  district, 
and  over  all  places  purchased  by  the  consent  of  the  legislature  of  the  state  in 
which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock- 
yards and  other  needful  buildings.  It  is  observable  that  the  power  of  ex- 
clusive legislation  (whid  is  jurisdiction)  is  united  with  cession  of  territory, 
which  is  to  be  the  free  act  of  the  states.     It  is  ditBcult  to  compare  the  two 
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sections  to^^^tlior  uithout  feeling  a  conviction,  not  to  be  strengthened  by  any 
commentary  on  them,  that,  in  describing  the  judicial  power,  the  framers  of  our 
constitution  had  not  in  view  any  cession  of  territory,  or,  which  is  essentially 
the  same,  of  general  jurisdiction. 

§  1618.  The  cessio)i  to  the  United  States  of  adniiraUy  and  maritime  jurisdic- 
tion does  not  diveat  the  states  of  general  and  residuary  jurisdiction. 

It  is  not  questioned  that  whatever  may  be  necessary  to  the  full  and  unlimited 
exercise  of  admiralty  and  maritime  jurisdiction  is  in  the  government  of  the 
Union.  Congress  ma}^  pass  all  laws  which  are  necessary  and  proper  for  giving 
the  most  complete  effect  to  this  power.  Still,  the  general  jurisdiction  over  the 
place,  subject  to  this  grant  of  power,  adheres  to  the  territory,  as  a  portion  of 
sovereignty  not  yet  given  away.  The  residuary  powers  of  legislation  are  still 
in  Massachusetts.  Suppose,  for  example,  the  power  of  regulating  trade  had  not 
been  given  to  the  general  government.  Would  this  extension  of  the  judicial 
power  to  all  cases  of  admiralty  and  maritime  jurisdiction  have  devested  Mas- 
sachusetts of  the  power  to  regulate  the  trade  of  her  bay?  As  the  powers  of 
the  respective  governments  now  stand,  if  two  citizens  of  Massachusetts  step 
into  shallow  water  when  the  tide  flows,  and  fight  a  duel,  are  they  not  within 
the  jurisdiction,  and  punishable  by  the  laws,  of  Massachusetts?  If  these  ques- 
tions must  be  answered  in  the  affirmative,  and  we  believe  they  must,  then  the 
bay  in  which  this  murder  was  committed  is  not  out  of  the  jurisdiction  of  a 
state,  and  the  circuit  court  of  Massachusetts  is  not  authorized  by  the  section 
under  consideration  to  take  cognizance  of  the  murder  which  has  been  commit- 
ted. It  may  be  deemed  within  the  scope  of  the  question  certified  to  this  court 
to  inquire  whether  any  other  part  of  the  act  has  given  cognizance  of  this 
murder  to  the  circuit  court  of  Massachusetts.  The  third  section  enacts  "that  if 
any  person  or  persons  shall,  within  any  fort,  arsenal,  dock-yard,  magazine,  or 
in  any  other  place  or  district  of  country  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,  commit  the  crime  of  wilful  murder,  such  person  or 
persons,  on  being  thereof  convicted,  shall  suffer  death." 

§  1619.  A  ship  of  war  is  ?iot  a  ^^place^^  within  the  meaning  of  the  "  crimes 
act^^  {1  Stats,  at  Large,  113).     A  place  is  in  that  sense  fixed  and  territorial. 

Although  the  bay  on  which  this  murder  was  committed  might  not  be  out  of  the 
jurisdiction  of  Massachusetts,  the  ship  of  war  on  the  deck  of  which  it  was  commit- 
ted is,  it  has  been  said,  *'  a  place  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States,"  whose  courts  may  consequently  take  cognizance  of  the  of- 
fense. That  a  government  which  possesses  the  broad  power  of  war,  which  "  may 
provide  and  maintain  a  navy,"  which  "  may  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces,"  has  power  to  punish  an  offense  com- 
mitted by  a  marine  on  board  a  ship  of  war,  wherever  that  ship  may  lie,  is  a 
proposition  never  to  be  questioned  in  this  court.  On  this  section,  as  on  the 
eighth,  the  inquiry  respects  not  the  extent  of  the  power  of  congress,  but  the 
extent  to  which  that  power  has  been  exercised.  The  objects  with  which  the 
word  *' place"  is  associated  are  all,  in  their  nature,  fixed  and  territorial.  A 
fort,  an  arsenal,  a  dock-yard,  a  magazine,  are  all  of  this  character.  When  the 
sentence  proceeds  with  the  words,  *'or  in  any  other  place  or  district  of  country 
under  the  sole  and  exclusive  jurisdiction  of  the  United  States,"  the  construction 
seems  irresistible,  that,  by  the  words  *^  othtM*  place,"  was  intended  another  place 
of  a  similar  character  with  those  previously  enumerated,  and  with  that  which 
follows.  Congress  might  have  omitted,  in  its  enumemtion,  some  similar  place 
within  its  exclusive  jurisdiction  which  was  not  comprehended  by  any  of  the 
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terras  employed,  to  which  some  other  name  might  be  given;  and,  therefore,  the 
words  "other  place,'-  or  "district  of  country,"  were  added;  but  the  context 
shows  the  mind  of  the  legislature  to  have  been  fixed  on  territorial  objects  of  a 
similar  character. 

This  construction  is  strengthened  by  the  fact  that,  at  the  time  of  passing  this 
law,  the  United  States  did  not  possess  a  single  ship  of  war.  It  may,  therefore, 
be  reasonably  supposed  that  a  provision  for  the  punishment  of  crimes  in  the 
navy  might  be  postponed  until  some  provision  for  a  navy  should  be  made. 
While  taking  this  view  of  the  subject,  it  is  not  entirely  unworthy  of  remark 
that  afterwards,  when  a  navy  was  created,  and  congress  did  proceed  to  make 
rules  for  its  regulation  and  government,  no  jurisdiction  is  given  to  the  courts  of 
the  United  States  of  any  crime  committed  in  a  ship  of  war,  wherever  it  may 
be  stationed.  Upon  these  reasons  the  court  is  of  opinion  that  a  murder  com- 
mitted on  board  a  ship  of  war,  lying  within  the  harbor  of  Boston,  is  not  cogni- 
zable in  the  circuit  court  for  the  district  of  Massachusetts;  which  opinion  is 
to  be  certified  to  the  court. 

The  opinion  of  the  court,  on  this  point,  is  believed  to  renderit  unnecessary  to 
decide  the  question  respecting  the  jurisdiction  of  the  state  court  in  that  case. 

Certificate  accordingly. 

UNITED  STATES  «.  TIERNEY. 
(Circuit  Court  for  Ohio:  1  Bond,  671-574.    1864.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  The  indictment  against  the  defendant  in  this  case  is 
based  upon  section  16  of  crimes  act  of  April  30,  1790,  which  provides  "  that 
if  any  person,  within  any  of  the  places  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,  or  upon  the  high  seas,  shall  take  and  carry  away, 
with  intent  to  steal  or  purloin,  the  personal  goods  of  another,"  etc.,  he  shall  be 
liable  to  the  punishment  prescribed.  The  charge  against  the  defendant  is  the 
stealing  of  a  mule  at  a  place  called  Camp  Hurtt,  and  the  indictment  alleges 
that  it  is  "  a  military  camp  of  the  United  States,  the  site  of  which  said  camp 
is  within  the  sole  and  exclusive  jurisdiction  of  the  United  States."  The  de- 
fendant has  filed  a  plea  to  the  jurisdiction.  By  agreement  of  counsel,  the  facts 
in  reference  to  the  right  of  exclusive  jurisdiction  in  the  United  States  over  the 
said  camp  have  been  submitted  to  the  court.  These  facts  are,  in  substance,  that 
on  March  19,  1863,  by  a  written  agreement  between  Timothy  Kirby  and  Capt. 
Hurtt,  assistant-quartermaster  of  the  United  States,  Kirby  leased  to  the  United 
States  a  pasture-field  containing  about  sixty  acres  of  land  for  one  month,  with 
the  privilege  of  using  and  occupying  the  same  for  six  months,  at  the  option  of 
the  government,  at  a  stipulated  rent. 

§  1620.  Places  over  which  the  United  States  have  sole  and  exclusive  jurisdic- 
Hon  are  such  as  are  purchased^  not  rented, 

Was  this  field,  alleged  in  the  indictment  to  be  within  the  limits  of  Camp 
Ilurtt,  di place  within  the  sole  and  exclusive  jurisdiction  of  the  United  States, 
so  as  to  give  this  court  jurisdiction  of  tie  larceny?  The  constitution  of  the 
United  States,  article  il,  section  8,  authorizes  congress  to  exercise  exclusive 
legislation  "over  all  places  purchased  by  consent  of  the  legislature  of  the 
state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards  and  other  needful  buildings."  Was  the  field  rented  by  Kirby  to 
the  United  States  dLplacCy  within  the  terms  of  the  constitution,  within  or  over 
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which  the  United  States  had  '^sole  and  exclusive  jurisdiction?"  There  are 
several  reasons  why  this  jurisdiction  did  not  exist.  The  places  over  which  ex- 
clusive jurisdiction  is  granted  are  those  which  have  been  purchased  by  the 
United  States  for  some  of  the  purposes  specified  in  the  constitution,  and  thQ 
grant  of  power  does  not  extend  to  a  place  or  tract  of  land  rented  by  the  gov- 
ernment for  a  temporary  purpose.  An  unanswerable  objection  to  the  exercise 
of  exclusive  jurisdiction  in  this  case  is  that  the  tract  of  land  was  not  purchased 
of  the  United  States  hy  consent  of  the  legislature  of  the  state  of  Ohio,  for  this 
consent  is  essential  to  the  exercise  of  exclusive  jurisdiction  by  the  United 
States. 

Again,  it  is  clear,  the  purpose  for  which  the  land  was  rented  is  not  within 
any  of  the  specifications  of  the  constitution,  or  within  the  scope  of  any  of  the 
terms  used.  The  land  was  not  purchased  for  the  purpose  of  constructing  a 
fort,  magazine,  arsenal,  dock-yard,  or  other  needful  building.  The  constitution 
clearly  implies  the  permanent  use  of  the  property  purchased  for  the  construc- 
tion or  erection  of  some  of  the  structures  designated,  or  some  other  needful 
building.  It  would  be  strange,  indeed,  if  such  an  agreement  for  renting  a 
piece  of  land  to  the  United  States  should  deprive  the  state  of  Ohio  of  all  juris- 
diction over  it,  and  confer  sole  and  exclusive  jurisdiction  to  the  United  States. 
It  is  not  in  the  power  of  a  citizen  thus  to  dispose  of  the  right  of  a  state  over 
any  part  of  her  territory.  The  averment  in  the  indictment  that  this  tract  was 
within  the  limits  of  Camp  Hurtt,  a  military  camp  of  the  United  States,  does 
not  withdraw  it  from  the  jurisdiction  of  the  state.  The  jurisdiction  of  the 
United  States  would  only  be  such  as  was  necessary  for  military  purposes,  such 
as  were  required  for  the  enforcement  of  discipline  and  the  execution  of  the 
rules  and  articles  of  war.  It  seems  clear,  too,  on  the  authority  of  the  case  of 
United  States  v,  Davis,  5  Mason,  356  (g§  1G21-23,  infra\  that  to  sustain  an  in- 
dictment under  section  16  of  the  act  of  1790,  the  jurisdiction  of  the  United 
States  over  the  places  referred  to  in  the  statute  must  be  sole  and  exclusive;  if 
merely  concurrent  with  a  state,  the  courts  of  the  United  States  have  no  juris- 
diction of  the  offense.    The  plea  to  the  jurisdiction  is  sustained. 

UNITED  STATES  v.  DAVIS. 
(Circuit  Ck>urt  for  Massachusetts:  6  Mason,  856-865.    1829.) 

Statement  of  Facts. —  Indictment  for  larceny.  It  was  charged  that  the  de- 
fendant, in  the  marine  hospital  at  Chelsea,  Massachusetts,  a  building  belonging 
to  the  United  States,  the  site  whereof  had  been  ceded  to  the  United  States, 
etc.,  did  steal  a  trunk,  certain  bank-bills,  a  promissory  note,  etc.  On  motion  to 
quash  the  indictment  it  was  urged  that  the  offense  was  not  within  the  act  of 
1825,  ch.  276,  §  4,  because  it  was  specially  provided  for  by  the  act  of  1790,  oh. 
36,  §  16;  that  it  was  not  within  the  act  of  1790,  because  the  indictment  did 
not  aver  that  it  was  committed  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States. 

§  1621.  Offense  of  larceny  not  punishable  under  statute  of  1790 ^  ufiless  com- 
mitted  in  a  place  within  the  sole  and  exclusive  jicrisdiction  of  the  United  States. 

Opinion  by  Story,  J. 

We  have  considered  the  motion,  and  are  of  opinion  that  the  objection  taken 
at  the  bar  cannot  be  maintained  in  point  of  law,  and  the  motion  ought  there- 
fore to  be  overruled.  The  crimes  act  of  1790,  ch.  36  [9],  §  16,  provides  "  that 
If  any  person,  within  any  of  the  places  under  the  sole  and  exclusive  jurisdiction 
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of  the  United  StaieSy  or  upon  the  high  seas,  shall  take  and  carry  away,  with  in' 
lent  to  steal  or  purloin^  the  personal  goods  of  another,"  etc,  he  shall,  on  convic- 
tion, be  liable  to  a  certain  punishment  prescribed  by  the.  act.  It  is  clear  that 
no  person  is  punishable  under  this  act  unless  his  case  falls  within  the  descrip- 
tive terras  used  in  the  act.  If  he  should  take  and  carry  away,  with  intent  to 
steal  or  purloin,  any  thing  not  the  ^^ personal  goods "  of  another,  or  should 
commit  the  oflfense  in  a  place  not  "under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,"  he  would  not  be  liable  to  punishment  under  the  act.  And 
an  indictment  which  did  not  contain  all  the  material  statements  to  bring  the 
case  within  the  statute  would  be  bad,  and  judgment  might,  even  after  verdict, 
be  arrested  for  the  defect.  And  an  indictment,  to  be  properly  framed,  must 
follow,  if  not  the  very  words,  at  least  the  substance  of  the  statute.  Now,  it  is 
clear  that  the  present  indictment  could  not  be  supported  for  a  moment  on  the 
act  of  1790,  for  it  does  not  state  that  the  place  is  "under  the  sole  and  exclusive 
jurisdiction  of  the  United  States;"  nor  does  it  use  the  words  of  the  statute, 
"take  and  carry  away  with  intent  to  steal  or  purloin;  "  both  of  which  defects 
would  be  fatal.  For  in  criminal  cases,  courts  of  law  are  not  at  liberty  to  make 
intendments  and  inferences  to  support  indictments,  in  the  same  manner  as  they 
may  do  to  support  civil  actions.  How,  then,  can  the  court  say,  upon  this  mo- 
tion, that  the  offense  described  in  this  indictment  is  the  same  offense  provided 
for  in  the  act  of  1790?  If  the  words  of  the  act  of  1790  describe  the  offense 
of  larceny  or  theft  at  the  cojnmon  law,  still  the  indictment  must  use  the  words 
of  the  statute,  for  it  is  punishable  as  a  statute  offense;  and  it  would  not  be  suf- 
ficient to  allege  that  the  party  was  guilty  of  larcTeny  or  theft.  And  for  the 
same  reason  it  would  not  be  sufficient  to  use  any  other  words,  not  being  those 
of  the  statute,  although  in  the  sense  of  the  common  law  they  may  be  descrip- 
tive of  the  same  offense.  Whether  the  words,  "take  and  carry  away  with  in- 
tent to  steal,"  are  exactly  in  all  cases  of  the  same  legal  import  with  "feloniously 
steal,  take  and  carry  away,"  it  is  unnecessary  to  consider. 

§  1622.   Under  the  penal  statute  of  1790 ^  ''^personal  goods^^  do  not  embrace 
choses  in  actioii. 

Farther,  an  indictment  on  the  act  of  1790  lies  only  where  the  offense  is  com- 
mitted in  respect  to  the  "  personal  goods  "  of  another.  To  ascertain  what  is 
the  meaning  of  these  words  we  must  resort  to  the  common  law,  for  that  fur- 
nishes the  proper  rule  of  interpretation.  Now,  in  the  strict  sense  of  the  com- 
mon law,  personal  goods  are  goods  which  are  movable,  belonging  to,  or  the 
property  of,  some  person,  and  which  have  an  intrinsic  value.  Bonds,  bills  and 
notes,  which  are  choses  in  action,  are  not  esteenaed,  by  the  common  law,  goods 
whereof  larceny  may  be  committed,  being  of  no  intrinsic  value,  and  not  im- 
porting any  property  in  possession  of  the  person  from  whom  they  are  stolen, 
but  only  evidence  of  property.  See  2  Bl.  Com.,  383,  387,  394,  396,  397;  4  Bl. 
Cora.,  232-234;  2  East,  PI.  Cr.,  587;  2  Russell,  Grimes,  1095;  1  Hawk.  P.  Cr., 
B.  1,  ch.  33,  §§  34, 35.  It  is  true  that  the  words,  "goods"  or  "chattels,"  may, 
in  the  construction  of  wills,  include  bonds,  notes,  bank-bills,  etc.;  but  this  is 
upon  the  presun>ed  intention  of  the  testator,  where  a  liberal  exposition  of  his 
words  is  allowable,  and  upon  principles  derived  from  the  civil  and  canon  law. 
2  Roper  on  Legacies,  ch.  16.  But  in  penal  statutes  a  more  strict  construction 
is  adopted ;  and  the  analogy  of  the  common  law  in  respect  to  larceny  may  well 
furnish  the  proper  rule  for  decision.  We  think,  then,  that  "  personal  goods," 
in  the  sense  of  the  act  of  1790,  do  not  embrace  choses  in  action.  And  the 
present  indictment  is,  in  part,  founded  on  a  larceny  of  choses  in  action. 
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But  the  decisive  objection  against  the  motion  is,  that  to  bring  the  case  within 
the  act  of  1790  the  offense  must  be  committed  in  a  place  within  *'  the  sole  and 
exclusive  jurudiction  of  the  United  States."  The  allegation  in  the  present 
indictment  is,  that  the  site  of  the  marine  hospital  "  has  been  and  is  ceded  by 
the  state  of  Massachusetts  to  the  United  States ;"  which  allegation  is  quite 
consistent  with  its  not  being  a  sole  or  exclusive  jurisdiction.  At  least  the  court 
cannot  intend  otherwise  upon  a  motion  of  this  nature.  It  cannot  judicially 
say  that  a  cession  of  jurisdiction  is,  ipno  facto^  equivalent  to,  and  necessarily,  a 
sole  and  exclusive  jurisdiction.  If  we  are  at  liberty  to  look  into  the  statute  of 
Massachusetts  (Stat.  1825,  ch.  181,  4th  of  March,  1826),  ceding  jurisdiction  of  a 
place  for  a  marine  hospital  in  Chelsea,  which,  as  a  public  statute,  we  may  take 
notice  of  (though  we  cannot  judicially  know  that  the  place  described  in  the 
indictment  was  purchased  under  the  authority  of  that  statute),  we  shall  find, 
from  the  terms  of  that  statute,  that  there  was  not  an  unconditional  consent  to 
the  cession.  The  words  are,  "  that  the  consent  of  this  commonwealth  be  and 
hereby  is  granted  to  the  United  States  to  purchase  a  tract  of  land,  not  exceed- 
ing ten  acres,  which  shall  be  found  necessary  for  the  marine  hospital  to  be  built 
at  Chelsea  in  the  county  of  Suffolk,  and  may  hold  the  same  during  the  con- 
tinuance of  the  use  and  appropriation  aforesaid.  Provided,  that  this  common- 
wealth shall  retain,  and  does  hereby  retQ.\ny  co7icun^e?it  jurisdiction  with  the 
United  States  in  and  over  said  land,  so  far  that  all  civil  and  criminal  process^ 
issued  under  the  authority  of  this  commonwealth  or  any  officer  thereof y  may  he 
executed  on  any  part  of  said  land,  or  in  any  building  which  may  be  erected 
thereon,  in  the  same  way  and  manner  as  though  this  consent  had  not  been 
granted  as  aforesaid."  And  then  follows  another  proviso,  "  that  persons  remov- 
ing upon  the  tract  of  land  shall  be  deemed  to  be  inhabitants  of  Chelsea,  and 
enjoy  rights  and  privileges,  and  perform  duties  as  such,  except  serving  on  juries 
or  doing  military  duty."  The  constitution  of  the  United  States  has  authorized 
congress  "  to  exercise  exclusive  legislation  over  all  places  purchased  by  consent 
of  the  legislature  of  the  state,  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock-yards  and  other  needful  buildings."  And  there 
is  nothing  in  this  act  of  cession  which  excludes  the  exercise  of  exclusive  legis- 
lation in  this  tract  of  land  by  congress,  for  no  power  to  punish  offenses  com- 
mitted there  is  retained  by  the  state.  If,  therefore,  by  the  terms  "  sole  and 
exclusive  jurisdiction,"  in  the  act  of  1790,  no  more  is  meant  than  "  exclusive 
legislation,"  an  indictment  founded  on  that  act,  so  far  as  this  objection  goes, 
might  be  maintained.  In  the  case  of  The  Commonwealth  v.  Clary,  8  Mass.,  72, 
the  supreme  court  of  Massachusetts  considered  the  mere  reservation  in  a  cession, 
of  a  right  to  execute  such  civil  and  criminal  process,  as  not  inconsistent  with 
an  exclusive  jurisdiction  in  the  United  States.  And  that  decision  was  adopted 
and  followed  by  the  circuit  court  in  United  States  v.  Cornell,  2  Mason,  60.  In 
the  cession  referred  to  in  The  United  States  v.  Cornell,  2  Mason,  60,  the  words 
"concurrent  jurisdiction"  are  not  to  be  found  in  the  proviso.  ^  But  in  the 
cession  by  the  statute  of  Massachusetts  (Statute  25th  of  June,  1798),  refefrred 
to  in  The  Commonwealth  v.  Clary,  8  Mass.,  72,  the  words  "'concurrent  juris- 
diction "  are  found  in  the  same  connection.  And  indeed  the  clause  of  the 
present  cession  appears  to  be  borrowed,  in  substance,  from  that  of  the  statute 
of  1798.  So  that  the  authority  is  directly  in  point.  The  act  of  congress  of 
the  2d  of  March,  1795,  ch.  105,  seems  incidentally  to  justify  the  same  con- 
struction, for  it  declares  cessions  for  light-houses,  etc.,  made  with  such  reserva- 
tions,  shall  be  deemed  sufficient;    and   further  provides  that,   where   such 
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rese?vations  have  not  been  made,  the  state  process  may  nevertheless  be  exe- 
cuted there.  But  it  is  not  necessary  absolutely  to  decide  this  point  in  the  present 
case,  since  the  present  indictment  does  not  allege  that  the  offense  was  com- 
mitted in  a  place  under  the  sole  and  exclusive  jurisdiction  of  the  United  States; 
so  that  it  does  not  judicially  appear  to  bo  an  offense  punishable  under  that  act. 
If  there  was  a  concurrent  jurisdiction,  the  offense  is  clearly  not  punishable  by 
the  act  of  1790;  if  there  was  an  exclusive  jurisdiction,  that  is  not  shown  on 
the  face  of  the  indictment.  Either  way,  therefore,  we  cannot  say  that  the 
offense  is4)rovided  for  in  the  place  where  it  was  committed,  so  as  to  be  pun- 
ishable by  this  court,  if  the  party  had  pleaded  guilty  under  the  act  of  1700. 

§  1 623.  Where  a  special  punishment  is  not  provided  for  a  particular  offense 
ly  the  penal  act  of  1790^  it  may  yet  he  punishable  under  the  third  section  of  the 
crimes  act  of  1825. 

But  it  is  said  that  it  is  not  necessary  that  the  offense  should  be  so  punishable, 
to  except  it  out  of  the  operation  of  the  third  section  of  the  crimes  act  of  1S25 ; 
all  that  is  required  is,  that  the  offense  should  have  been  provided  for  by  some 
prior  act,  as  a  substantive  offense  in  some  place,  as  in  a  fort,  or  on  the  high  seas, 
etc.,  although  not  in  a  hospital.  We  cannot  yield  to  this  argument.  The 
object  of  the  act  of  1825  was  to  provide  for  the  punishment  of  offenses  com- 
mitted in  places  under  the  jurisdiction  of  the  United  States,  where  the  offense 
was  not  before  punishable  by  the  courts  of  the  United  States  under  the  actual 
circumstances  of  its  commission.  The  language  of  the  act  is,  "that  if  any 
offense  shall  be  committol  in  any  of  the  places  aforesaid  (that  is,  forts,  dock- 
yards, etc.,  or  the  site  of  any  other  needful  buildings),  the  punishment  of  which 
offense  is  not  specially  provided  for  by  any  law  of  the  United  States,  such 
offense  shall,  upon  a  conviction  in  any  court  of  the  United  States,  etc.,  be  liable 
to,  and  receive,  the  same  punishment  as  the  laws  of  the  state  in  which  such  fort, 
etc.,  is  situate,  provide  for  the  like  offense,"  etc.  Now  it  is  plain  that  no  law 
of  the  United  States  punishes  this  offense,  if  the  place  was  not  within  its  sole 
and.  exclusive  jurisdiction.  It  was,  therefore,  within  the  very  words  of  the 
section  an  offense,  "  the  punishment  of  which  was  not  specially  provided  for  by 
any  law  of  the  United  States."  The  purposes  of  the  section  would  be  wholly 
defeated  by  any  other  construction  of  the  words ;  and  we  can  readily  perceive 
no  solid  objection  to  that  which  we  have  given  to  it.  It  appears  to  us  to  be  a 
rational  and  obvious  construction  of  it.  The  motion  to  quash  the  indictment  is 
therefore  overruled. 

UNITED  STATES  v.  STAHL. 

(Circuit  Court  for  Kansas:  1  Woolworth,  192-198.    1868.) 

Opinion  by  Miller,  J 

Statement  of  Facfs. —  In  this  case  the  defendant  is  indicted  for  murder, 
alleged  in  the  bill  to  have  been  committed  in  the  district  of  Kansas,  at  a  place 
under  the  sole  and  exclusive  jurisdiction  of  the  United  States  of  America,  to 
wit,  at  Fort  Harker,  on  land  occupied  by  the  United  States  for  a  military  post 
and  purposes  connected  therewith.  To  this  indictment  the  defendant  pleads 
to  the  jurisdiction  of  the  court,  alleging  that  Fort  Ilarker  was  first  established 
as  a  military  post  in  the  year  1863,  under  the  authority  of  the  war  department; 
that  no  purchase  of  the  land  on  which  it  was  established  had  ever  been  made 
by  the  government  of  the  United  States  with  the  assent  of  the  state  of  Kansas; 
and  that  the  consent  of  that  state  had  never  been  given  in  any  other  mode  to 
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the  exercise  by  the  federal  government  of  an  exclusive  jurisdiction  ovef*  the 
]and  included  within  the  post.  To  this  plea  there  is  a  demurrer,  which  we  are 
now  to  decide. 

§  1624.  Exclusive  federal  jurisdiction  over  forts^  arsenalsy  etc.  Cession  hy 
the  state  necessary  noiioithstanding  title  in  the  United  States, 

The  state  of  Kansas  was  admitted  into  the  Union  by  an  act  of  congress,  ap- 
proved January  29,  1861  (12  Stats,  at  Large,  126),  which  declared  that  she 
was  thereby  placed  upon  an  "  equal  footing  with  the  original  states  in  all  re- 
spects." This  act,  after  describing  the  boundaries  of  the  new  state,  excepts 
from  its  jurisdiction  any  territory  which,  by  treaty  with  Indian  tribes,  is  not, 
without  the  consent  of  such  tribe,  to  be  included  within  the  territorial  limits 
or  jurisdiction  of  any  state  or  territory,  and  declares  that  it  shall  not  be  in- 
cluded within  said  state.  In  the  case  of  The  United  States  v.  Ward,  decided 
at  the  May  terra,  A.  D.  1863  [Woolw.,  17;  §§  1625-27,  infra'],  this  court  held 
that  the  jurisdiction  of  the  state  over  the  crime  of  murder  was  exclusive  of 
that  of  the  federal  government,  although  the  offense  was  committed  on  soil  to 
which  the  Indian  title  had  not  b^n  extinguished,  unless  it  was  soil  occupied 
by  one  of  the  tribes  w^hich  had  treaties  with  the  United  States  of  the  character 
above  described.  We  held  that  the  state  had  no  jurisdiction  in  such  territory, 
because  it  was  no  part  of  the  state. 

It  is  not  claimed  that  Fort  Harker  is  included  within  territory  of  the  char- 
acter last  mentioned.  Here  it  is  insisted  that  because  the  fee  of  the  soil  was 
in  the  United  States  when  the  fort  was  established,  and  because  the  federal 
government  continued  in  the  use  and  occupation  of  such  soil  as  a  fort,  there- 
fore the  right  to  exercise  jurisdiction  in  case  of  murder  committed  there  vests 
in  the  United  States.  It  needs  no  argument  to  show  that  the  jurisdiction  of 
the  crime  of  murder,  or  of  any  other  offense,  committed  within  the  limits  of 
her  territory,  must  belong  to  the  state  of  Kansas,  except  in  some  special  cases, 
which,  by  a  positive  rule  of  law,  are  constituted  exceptions  to  the  general 
principle. 

In  this  case  the  exception  is  claimed  to  rest  on  that  provision  of  the  federal 
constitution  which  empowers  congress  "to  exercise  exclusive  legislation  in  all 
cases  whatsoever  over  such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  states  and  the  acceptance  of  congress,  become  the  seat  of 
government  of  the  United  States,  and  to  exercise  like  authority  over  all  places 
purchased,  by  the  consent  of  the  legislature  of  the  state  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other  needful 
buildings."  It  is  very  obvious  that  the  situs  of  Fort  Harker  does  not  come 
within  the  literal  sense  of  this  provision ;  for  it  was  not  purchased  by  the 
United  States  at  all,  and  no  consent  was  ever  given  by  the  state  legislature  to 
its  use  as  a  fort.  As  the  United  States  was  already  the  owner  of  the  land  be- 
fore the  establishment  of  the  fort  upon  it,  and  before  Kansas  was  organized 
into  a  territory  or  admitted  as  a  state,  it  was  impossible  to  comply  with  these 
literal  terras  of  the  constitution,  so  far  as  the  purchase  was  concerned.  But  as 
no  purchase  could  be  made,  so  none  was  necessary.  The  only  object  of  a  pur- 
chase, namely,  the  acquisition  of  a  title,  was  already  accomplished. 

The  government  of  the  United  States,  when  it  admitted  Kansas  into  the 
Union  upon  the  same  footing  as  the  original  states,  retained  the  legal  title  to 
all  the  lands  which  it  then  owned  in  the  state  of  Kansas.  So  far  as  general 
purposes  of  government  were  concerned,  however,  with  certain  reservations 
and  exceptions,  it  parted  with  jurisdiction  over  it.     The  first  exception  reserved 
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the  lands  of  Indian  tribes  which  had  treaties  exempting  them  from  state  juris- 
diction; the  second,  the  power  to  tax  the  lands  of  the  United  States  and  of  the 
Indians.  It  was  competent  to  the  federal  government,  and  it  would  have  been 
appropriate  at  that  time,  to  have  also  excepted  out  of  this  grant  of  jurisdiction, 
places  for  forts,  arsenals,  etc.,  if  such  had  been  the  policy  of  congress.  But  it 
was  not  done. 

So  far  as  the  consent  of  Kansas  to  the  exercise  of  this  exclusive  jurisdiction 
by  congress  is  concerned,  that'  state  stands  on  the  same  footing  as  the  original 
thirteen.  The  question  then  is,  when  congress  purchases  the  fee-simple  of  a 
portion  of  territory  included  within  one  of  the  original  states  for  the  purpose 
of  erecting  a  fort  Ihereon,  what  kind  of  consent  is  necessary  to  be  obtained 
from  the  state  legislature  in  order  to  vest  jurisdiction  in  the  federal  govern- 
ment? It  is  not  material  now  to  inquire  whether  the  United  States  could  erect 
and  occupy  a  fort  without  the  consent  of  the  legislature.  The  language  is, 
that  congress  shall  exercise  exclusive  legislation  over  all  places  purchased  with 
that  consent.  But  whether  the  constitution  requires  that  consent  as  a  condi- 
tion precedent  to  the  establishment  and  use  of  the  place  as  a  fort  may  well  be 
doubted.  It  does  not  seem  probable  that  the  fraraers  of  the  constitution,  who 
conferred  on  congress  full  powers  of  making  war,  raising  armies,  and  sup- 
pressing insurrections,  and  also  declared  that  the  federal  government  was 
established  for  the  express  purpose  of  providing  for  the  common  defense,  would 
have  left  its  power  of  erecting  forts,  so  important  to  the  execution  of  that  pur- 
pose, subject  to  the  volition  of  state  legislatures.  However  this  may  be,  it  is 
clear  that  in  order  to  withdraw  from  a  state  a  jurisdiction  which  it  had  pos- 
sessed and  exercised,  and  confer  it  on  the  general  government,  the  consent  of 
the  former  was  made  a  prerequisite.  This  is  the  material  point  aimed  at  by 
the  provision  of  the  constitution. 

All  the  important  uses  of  a  fort,  arsenal  or  magazine  could  be  secured  with- 
out the  exercise  of  exclusive  legislation  within  their  walls,  and  there  was  mani- 
fest propriety  in  requiring  the  assent  of  the  state  to  the  exercise  of  this 
important  and  delicate  power,  which  of  right  belonged  to  the  local  authority, 
and  which  could  be  needed  by  or  useful  to  the  general  government  only  in 
special  cases.  This  jurisdiction  having  been  vested  in  the  state  of  Kansas  by 
the  act  admitting  her  into  the  Union,  and  never  divested,  it  cannot  now  belong 
to  the  Unitfed  States.  The  power  provided  for  in  the  constitution  is  one  of  ex- 
clusive legislation.  The  act  under  which  the  defendant  is  indicted  applies  in 
exact  terms  to  places  only  in  which  the  United  States  is  empowered  with  ex- 
clusive legislation.  Moreover,  the  indictment  describes  the  place  as  being 
within  the  exclusive  jurisdiction  of  the  federal  government.  The  question  of 
concurrent  jurisdiction,  therefore,  does  not  and  cannot  arise  in  this  case.  These 
views  find  support  in  pany  adjudged  cases.  The  demurrer  to  the  defendant's 
plea  to  jurisdiction  is  overruled. 

UNITED  STATES  v,  WARD. 

(Circuit  Court  for  Kansas:  1  Woolworth,  17-25.     1863.) 

Statement  of  Facts. —  Indictment  for  murder  committed  on  the  reservation 
of  the  Kansas  tribe  of  Indians  in  Lyons  county,  Kansas.  The  accused  and  the 
deceased  were  white  men.  The  question  was  whether  the  offense  was  com- 
mitted within  the  sole  and  exclusive  jurisdiction  of  the  United  States* 
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§  1625,  Exchisive  federal  territorial  jurisdiction.  Indian  reservations  within 
the  territory  of  a  state. 

Opinion  by  Miller,  J. 

The  circumstances,  much  enlarged  upon  at  the  bar,  that  the  reservation  is 
but  a  small  tract  of  countr}',  that  emigration  has  filled  up  the  adjoining  lands, 
that  the  state  has  included  the  locus  in  quo  within  an  organized  county,  and  by 
its  courts  of  justice,  and  its  people,  by  their  customs  and  intercourse,  have  as- 
sumed new  and  close  relations  to  this  tribe  of  Indians,  afford  no  assistance  in 
determining  the  question  before  us.  The  argument  drawn  from  these  circum- 
stances assumes  that  the  state  has  authority  to  legislate  over  these  lands,  and 
that  is  the  very  point  in  question.  Or,  if  it  be  conceded  that  at  one  time  the 
sole  and  exclusive  jurisdiction  was  in  the  United  States,  the  contention  of  the 
counsel  for  the  defendant  is  based  on  the  assumption  that  circumstances  — 
the  changed  condition  of  affairs  —  has  withdrawn  that  jurisdiction  from  the 
federal  and  conferred  it  upon  the  state  government,  the  statement  of  which 
position  shows  its  fallacy.  We  must  recur  to  the  provisions  of  law,  as  written 
in  the  statute  books  and  the  treaties,  for  an  answer  to  the  question  before  us. 
Worcester  v.  Georgia,  6  Pet.,  515;  United  States  v.  Cisna,  1  McL.,  254. 

§  1626.  The  authority  of  congress  to  provide  criminal  legislation  is  confined 
to  subjects  pecidiar  to  the  federal  government.  Among  these  is  the  punishment  of 
crime  committed  within  the  exchisive  territorial  jurisdiction  of  the  federal 
authorities. 

The  authority  of  congress  to  provide  for  the  punishment  of  crime  is  limited 
to  such  subjects  and  circumstances  as  are  peculiar  to  the  federal  government. 
That  government  may  coin  money,  and  therefore  congress  may  provide  for  the 
punishment  of  counterfeiting  the  national  coin.  It  may  establish  postofflces 
and  post-roads,  and  may  punish  robbing  its  mails;  but  it  cannot  punish  coun- 
terfeiting the  issues  of  state  banks  nor  robbing  express  com]  anies.  It  may 
punish  murder  when  it  is  committed  under  certain  circumstances  or  in  certain 
places,  as  when  the  murdered  person  is  its  officer,  and  at  the  time  of  the  assault 
was  in  the  discharge  of  his  official  duties,  and  the  killing  was  in  resistance  to 
him  therein ;  or  when  the  homicide  was  committed  in  some  place  over  which 
the  national  government  had  sole  and  exclusive  jurisdiction,  as,  for  instance, 
over  forts,  arsenals,  etc. 

§  1627.  An  Indian  reservation  within  the  territory  of  a  state  is  not  within 
the  sole  and  exclusive  jurisdiction  of  the  federal  qiuthorities^  itnless  withdrawn 
from  the  state  jurisdiction  hy  a  proviso  of  the  act  admitting  the  state ^  pursuant  to 
a  guaranty  by  the  federal  government  in  the  treaty  making  the  reservation. 

Jurisdiction  is  claimed  here  to  punish  this  homicide  because  it  was  committed 
on  an  Indian  reservation.  That  circumstance  alone  is  not  sufficient  to  give  us 
jurisdiction.  There  is  no  act  of  congress  giving  the  federal  courts  jurisdiction 
of  every  murder  committed  on  any  Indian  reservation.  We  have  jurisdiction 
only  when  such  reservation  is  "within  the  sole  and  exclusive  jurisdiction  of 
the  United  States."  The  act  of  June  30,  1834,  provides  that  the  section 
of  country  in  which  this  reservation  is  situated  shall  be  Indian  country,  and 
that  the  laws  of  the  United  States  for  the  punishment  of  crimes  committed 
within  any  place  within  the  sole  and  exclusive  jurisdiction  of  the  United  States 
shall  be  in  force  therein.  This  provision  brings  the  reservation  within  our  ju- 
risdiction. If  it  remained  unchanged  or  unqualified,  it  would  conclude  the 
question.  It  is  insisted  that  the  provisions  of  the  act  organizing  the  territory, 
and  the  act  admitting  the  state  into  the  Union,  Avithdraw  the  locality  from  the 
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force  and  eflfect  of  the  act.  It  is  unnecessary  to  consider  the  former  of  these 
enactments,  as  all  that  can  bo  claimed  under  it  may  be  found  in  the  latter. 

The  first  clause  of  this  act  provides  that  the  state  shall  be  admitted  into  the 
Union  "on  an  equal  footing  with  the  original  states  in  all  respects  whatever." 
Congress  does  not  possess  the  power  to  withdraw  from  any  one  of  the  original 
states,  without  its  consent,  the  authority  to  try  and  punish  a  man  for  murder, 
even  in  the  smallest  portion  of  its  territory.  It  cannot  be  said  of  the  new 
state  of  Kansas  that  she  stands  upon  "an  equal  footing  with  the  original 
states  in  ail  respects  whatever,"  if  congress  can  take  from  her  courts  and  vest 
in  us  jurisdiction  to  try  a  man  for  murder  committed  within  the  state; — if  con- 
gress can,  without  her  consent,  exclude  her  from  the  right  and  the  power  to 
enforce  the  laws  which  she  has  made  for  the  protection  of  the  lives,  persons 
and  property  of  her  citizens  on  every  portion  of  her  soil-  This  power  to  en- 
force her  criminal  laws  throughout  her  boundaries,  which  is  unqualified  and 
exclusive,  and  is  to  be  possessed,  enjoyed  and  exercised  by  the  new  state  alone, 
and  not  concurrently  with  tbe  federal  government,  is  a  necessary  incident  to 
her  equality  with  the  original  states.  It  follows,  then,  unless  the  clause  above 
cited  m  the  act  admitting  Kansas  into  the  Union  is  qualified  by  some  other  pro- 
vision, it  operates  as  a  repeal  of  the  act  of  1830,  so  far  as  that  state  is  con- 
cerned, and  we  are  without  jurisdiction. 

But  there  were,  at  the  time  of  the  passage  of  the  act  of  admission,  tribes  of 
Indians  within  the  boundaries  of  the  new  state,  as  described  therein,  with  which 
the  United  States  had  treaties;  and  in  these  treaties  the  government  stipulated 
that  their  lands  should  never  be  brought  within  the  bounds,  nor  subjected  to 
the  jurisdiction,  of  any  state.  Among  other  such  tribes  we  may  mention  the 
Shawnees.  A  treaty  iiad  been  made  with  this  tribe,  giving  and  assuring  to  it 
certain  lands;  and  by  the  tenth  article  it  was  provided  that  "the  United  States 
guaranty  that  said  lands  shall  never  be  within  the  bounds  of  any  state  or  ter- 
ritory, nor  subject  to  the  laws  thereof."  7  Stats,  at  Large,  355,  357.  It  is  evi- 
dent that  the  congress  which  passed  the  act  of  admission  apprehended  the 
principle  above  expressed,  and  foresaw  the  predicament  in  which  the  United 
States  would  be  placed  if  it  admitted  the  state  without  any  provision  for  such 
Indians,  and  for  the  lands  of  such  Indians,  as  had  treaties  containing  such  a 
guaranty.  It  was  foreseen  that  when  once  Kansas  was  admitted  into  the 
Union  upon  an  equal  footing  with  the  original  states  in  all  respects  whatever, 
the  general  government  could  not  protect  these  obligations. 

Accordingly  a  proviso  was  annexed  to  the  clause  declaring  Kansas  in  the 
Union.  By  this  proviso,  all  territory  was  excepted  out  of,  and  w^as  not  to  be 
included  within,  the  state,  which  belonged  to  a  tribe  having  such  a  treaty.  So 
that,  recurring  to  the  case  of  the  Shawnees,  their  reservation  was  not  in  the 
state.  It  was  within  the  outside  boundaries  of  the  state,  as  described  in  its  con- 
stitution, and  yet  was  without  the  state,  without  its  jurisdiction,  and  without 
its  territory.  And  the  converse  of  this  proposition  is  inferable;  that  is,  that 
congress  intended  to,  and  did,  concede  to  the  new  state,  and  it  acquired  and 
holds  irrevocably,  except  as  it  sees  fit  to  surrender  the  same,  full  right  and 
authority  to  legislate,  to  enforce  her  laws,  and  to  exercise  plenary  jurisdiction 
over  all  such  parts  of  her  territory  as  were  not  covered  by  such  treaties.  Or, 
rather,  to  express  the  matter  more  exactly,  all  territory  which  was  not  covered 
by  such  treaties  was  included  within  the  state,  within  its  jurisdiction  and  within 
its  territory;  and  this  irrevocably,  unqualifiedly  and  exclusively. 

It  remains  now  to  inquire  whether  the  reservation  here  in  question  is  within 
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the  proviso;  whether  the  Kansas  tribe  of  Indians,  upon  whose  reservation  this 
homicide  was  committed,  had  such  a  treaty  with  the  United  States  as  the 
Shawnees  havebeen  shown  to  have  had,  in  which  it  was  guarantied  to  them  by 
the  United  States  that  their  reservation  should  not  be  brought  within  any 
state,  nor  subjected  to  its  laws.  If  it  had  a  treaty  with  such  a  clause,  then 
the  reservation  was  not  in  the  state,  and  is  subject  to  federal  jurisdiction.  On 
the  other  hand,  if  it  had  not  a  treaty  with  such  a  clause,  then  the  reservation 
was  within  the  state,  and  is  subject  to  the  state  jurisdiction.  This  question  is 
to  be  determined  by  an  examination  of  the  treaty  with  this  tribe,  in  order  to 
see  whether  op  not  it  contains  such  a  clause.  The  last  treaty  with  the 
tribe  was  made  in  1859,  and  ratified  in  1860  (12  Stats,  at  Large,  1111),  and  is 
before  us.  We  have  carefully  examined  it,  and  find  that  it  does  not  contain 
the  guaranty  mentioned.  It  is  conceded  by  the  counsel  for  the  government 
that  none  exists  in  any  former  treaty  with  this  tribe.  It  therefore  results  that 
the  state  of  Kansas  has  jurisdiction  to  try  and  punish  the  defendant  for  the 
ofifense  set  forth  in  this  indictment;  it  follows  that  we  have  not  jurisdiction. 
The  case  of  The  United  States  v.  Bailey,  1  McL.,  234:,  although  decided  be- 
fore the  act  of  1831  was  passed,  and  therefore  not  directly  in  point,  is,  in  its 
reasoning,  strongly  corroborative  of  the  views  which  we  have  taken.  No  other 
case  decided  by  a  federal  court,  bearing  on  the  case  before  us,  has  been 
brought  to  our  attention.  The  demurrer  to  the  plea  must  be  sustained,  and 
the  case  dismissed  for  want  of  jurisdiction. 

UNITED  STATES  r.  COOMBS. 
(12  Peters,  72-83.     1838.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  case  certified  upon  a  division  of  opinion  of 
the  judges  of  the  circuit  court  for  the  southern  district  of  New  York.  The 
case,  as  stated  in  the  record,  is  as  follows : 

Lawrence  Coombs  was  indicted  under  the  ninth  section  of  the  act  entitled 
"  An  act  more  eCFectually  to  provide  for  the  punishment  of  certain  crimes  against 
the  United  States,  and  for  other  purposes,"  approved  the  3d  of  March,  1825, 
for  having,  on  the  21st  of  November,  1836,  feloniously  stolen,  at  Rockaway 
Beach,  in  the  southern  district  of  New  York,  one  trunk  of  the  value  of  $5, 
one  package  of  yarn  of  the  value  of  $5,  one  package  of  silk  of  the  value 
of  $5,  one  roll  of  ribbons  of  the  value  of  $5,  one  package  of  muslin  of  the 
value  of  85,  and  six  pairs  of  hose  of  the  value  of  $5,  which  said  goods,  wares 
and  merchandise  belonged  to  the  ship  Bristol,  the  said  ship  then  being  in  dis- 
tress, and  cast  away  on  a  shoal  of  the  sea,  on  the  coast  of  the  state  of  New 
York,  within  the  southera  district  of  New  York.  On  this  indictment  the  pris- 
oner was  arraigned,  and  pleaded  not  guilty,  and  put  himself  upon  his  country 
for  trial.  It  was  admitted  that  the  goods  mentioned  in  the  indictment,  and 
which  belonged  to  the  said  ship  Bristol,  were  taken  above  high-water  mark, 
upon  the  beach,  in  the  county  of  Queens;  whereupon  the  question  arose 
whether  the  oflFense  committed  was  within  the  jurisdiction  of  the  court;  and 
on  this  point  the  judges  were  opposed  in  opinion.  Which  said  point,  upon 
which  the  disagreement  has  happened,  is  stated  above,  under  the  direction  of 
the  judges  of  said  court,  at  the  request  of  the  counsel  for  the  United  States 
and  Lawrence  Coombs,  parties  in  the  cause,  and  ordered  to  be  certified  unto 
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the  supreme  court  at  the  next  session,  pursuant  to  the  act  in  such  case  made 
and  provided. 

§  1628.  Congress  has  power  to  authorize  the  punishment  of  offenses  against 
persons  or  property  committed  on  the  shores  of  the  United  States  above  high-water 
mark. 

The  ninth  section  of  the  act  of  1825,  ch.  276,  on  which  the  indictment  in  the 
present  case  is  founded,  is  in  the  following  words:  "That  if  any  person  shall 
plunder,  steal  or  destroy  any  money,  goods,  merchandise  or  other  eflfects  from 
or  belonging  to  any  ship  or  vessel,  or  boat  or  raft,  which  shall  be  in  distress,  or 
which  shall  be  wrecked,  lost,  stranded  or  cast  away  upon  the  sea  or  upon  any 
reef,  shoal,  bank  or  rocks  of  the  sea,  or  in  any  place  within  the  admiralty  or 
maritime  jurisdiction  of  the  United  States;  or  if  any  person  or  persons  shall 
wilfully  obstruct  the  escape  of  any  person  endeavoring  to  save  his  or  her  life 
from  such  ship  or  vessel,  boat  or  raft,  or  the  wreck  thereof;  or  if  any  person 
shall  hold  out  or  show  any  false  light  or  lights,  or  extinguish  'any  true  light, 
with  intention  to  bring  any  ship  or  vessel,  boat  or  raft,  being  or  sailing  upon 
the  sea,  into  danger  or  distress  or  shipwreck,  every  person  so  offending,  his  or 
their  counselors,  aiders  or  abettors,  shall  be  deemed  guilty  of  felony,  and  shall, 
on  conviction  thereof,  be  punished  by  a  fine  not  exceeding  $5,000,  and  impris- 
onment and  confinement  at  hard  labor  not  exceeding  ten  years,  according  to 
the  aggravation  of  the  oflFense."  '  3  Story's  Laws  of  the  U.  S.,  2001.  The  in- 
dictment, as  has  been  already  stated,  charges  the  offense  to  have  been  com- 
mitted on  Eockaway  Beach,  and,  as  is  admitted,  above  high-water  mark. 

Before  we  proceed  to  the  direct  consideration  of  the  true  import  and  inter- 
pretation of  this  section,  it  seems  highly  important,  if  not  indispensable,  to  say 
a  few  words  as  to  the  constitutional  authority  of  congress  to  pass  the  same. 
For  if,  upon  a  just  interpretation  of  the  terms  thereof,  congress  have  exceeded 
their  constitutional  authority,  it  will  become  our  duty  to  say  so,  and  to  certify 
our  opinion  on  the  points  submitted  to  us  in  favor  of  the  defendant.  On  the 
other  hand,  if  the  section  admits  of  two  interpretations,  each  of  which  is 
within  the  constitutional  authority  of  congress,  that  ought  to  be  adopted  which 
best  conforms  to  the  terms  and  the  objects  manifested  in  the  enactment,  and 
the  mischiefs  which  it  was  intended  to  remedy.  And  again,  if  the  section  ad- 
mits of  two  interpretations,  one  of  which  brings  it  within,  and  the  other  presses 
it  beyond,  the  constitutional  authority*of  congress,  it  will  become  our  duty  to 
adopt  the  former  construction,  because  a  presumption  never  ought  to  be  in- 
dulged that  congress  meant  to  exercise  or  usurp  any  unconstitutional  authority, 
unless  that  conclusion  is  forced  upon  the  court  by  language  altogether  unambig- 
uous. And,  accordingly,  the  point  has  been  presented  to  us  under  this  aspect, 
in  the  argument  of  the  attorney-general,  on  behalf  of  the  government. 

§  1629.  The  power  to  punish  offenses  on  tJie  shores  of  the  United  States  above 
high-water  mark  is  given  in  the  clauses  conferring  the  right  to  regulate  commerce^ 
hut  not  in  those  giving  admiralty  jurisdiction. 

There  are  two  clauses  of  the  constitution  which  may  properly  come  under 
review  in  examining  the  constitutional  authority  of  congress  over  the  subject- 
matter  of  the  section.  One  is  the  delegation  of  the  judicial  power,  which  is 
declared  to  extend  "  to  all  cases  of  admiralty  and  maritime  jurisdiction."  The 
other  is  the  delegation  of  the  power  "to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states;"  and,  as  connected  with  these,  the  power 
"to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  power,"  etc. 
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§  I'CSO.  in  cases  purely  dependent  tcpon  the  locality  of  the  act  done,  ad- 

miralty  jurisdictio7i  is  limited  to  the  sea^  and  to  tide  waters^  as  far  as  the  tide 
fiows^  and  does  not  reach  beyond  high-water  mark. 

In  regard  to  the  first  clause,  the  question  which  arises  is,  what  is  the  true 
nature  and  extent  of  the  admiralty  jurisdiction?  Does  it,  in  cases  where  it  is 
dependent  upon  locality,  reach  beyond  high-water  mark?  Our  opinion  is  that, 
in  cases  purely  dependent  upon  the  locality  of  the  act  done,  it  is  limited  to  the 
sea,  and  to  tide  waters,  as  far  as  the  tide  flows;  and  that  it  does  not  reach  be- 
yond high-water  mark.  It  is  the  doctrine  which  has  been  repeatedly  asserted 
by  this  court;  and  we  see  no  reason  to  depart  from  it.  Mixed  cases  may  arise, 
and,  indeed,  often  do  arise,  where  the  acts  and  services  done  are  of  a  mixed 
nature;  as  where  salvage  services  are  performed  partly  on  tide  waters,  and 
partly  on  the  shore,  for  the  preservation  of  the  property  saved;  in  which  the 
admiralty  jurisdiction  has  been  constantly  exercised  to  the  extent  of  decreeing 
salvage.  That  this  is  a  rightful  exercise  of  jurisdiction  by  our  courts  of  ad- 
miralty .was  assumed  as  the  basis  of  much  of  the  reasoning  of  this  court  in 
the  case  of  The  American  Ins.  Co.  v.  Canter,  1  Pet.,  511.  It  has  also  been  as- 
serted and  enforced  by  Lord  Stowell  on  various  occasions;  and  especially  in 
the  case  of  The  Augusta  or  Eugenie,  1  Hagg.  Adm.,  IG;  The'Jonge  Xicolaas, 
1  Hagg.  Adm.,  201;  The  Ranger,  2  Ilagg.  Adm,,  42;  and  The  Happy  Re- 
turn, 2  Hagg.  Adm.,  108.  See,  also,  The  Henry,  of  Philadelphia,  1  Hagg. 
Adm.,  264:;  The  Vesta,  2  Hagg.  Adm.,  ISO;  The  Salacia,  2  Hagg.  Adm., 
262.  And  this  has  been  done,  not  only  in  conformity  to  the  doctrines  of  the 
maritime  law,  but  also  to  what  has  been  held  in  the  courts  of  common  law. 
For  it  has  been  laid  down  that,  if  the  libel  is  founded  upon  one  single  con- 
tinued act,  which  was  principally  upon  the  sea,  though  a  part  was  upon 
land;  as  if  the  mast  of  a  ship  be  taken  upon  the  sea,  though  it  be  after- 
wards brought  ashore,  no  prohibition  lies.  Com.  Dig.  Adm.,  F.  S.;  1  RoUe's 
Adm.,  533,  C.  13;  Com.  Dig.  Adm.,  E.  12.  It  is  true,  that  it  has  been  said 
that  the  admiralty  has  not  jurisdiction  of  the  wreck  of  the  sea.  3  Bl.  Cora., 
106,  107.  But  we  are  to  understand  by  this,  not  what,  in  the  sense  of  the 
maritime  and  commercial  law,  is  deemed  wreck  or  shipwrecked  property, 
but  "  wreck  of  the  sea,"  in  the  purely  technical  sense  of  the  common  law ;  and 
constituting  a  royal  franchise,  and  a  part  of  the  revenue  of  the  crown  in  Eng- 
land; and  often  granted  as  such  a  royal  franchise  to  lords  of  manors.  How 
narrow  and  circumscribed  this  sort  of  wreck  is,  according  to  the  modern  doc- 
trines  of  the  courts  of  common  law,  may  be  perceived  by  the  statement  of  it 
in  Mr.  Justica  Blackstone's  Commentaries-  1  Bl.  Com.,  200  to  317.  Who  also 
shows  that  it  is  this,  and  this  only,  which  is  excluded  from  the  admiralty  juris- 
diction. Lord  Stowell  manifestly  acted  upon  the  same  doctrine  in  the  case  of 
The  Augusta  or  Eugenie,  1  Hagg.  Adm.,  16;  3  Bl.  Com.,  106,  107. 

A  passage  has  been  sometimes  relied  on,  in  one  of  the  earliest  judgments  of 
Lord  Stowell  —  the  case  of  The  Two  Friends,  1  Rob.,  271, —  in  which  it  is  inti- 
mated that  if  the  goods,  which  are  subject  to  salvage,  have  been  landed  before 
the  process  of  the  admiralty  court  has  been  served  upon  them,  the  jurisdiction 
over  them  for  the  purposes  of  salvage  may  be  gone.  But  his  lordship,  so  far 
from  deciding  the  point  then,  greatly  doubted  it;  and  has,  as  it  should  seem, 
since  silently  overruled  the  objection.  Indeed,  the  supposed  difficulty  in  that 
case  was,  not  that  the  instance  court  had  not  jurisdiction,  but  that,  in  cases  of 
salvage  on  the  instance  side  of  the  court,  no  process  of  the  court  could  be 
served  on  land,  but  only  on  the  w^ater.     Now,  this  is  wholly  inapplicable  to  the 
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courts  of  the  United  States  where  admiralty  process,  both  in  the  instance  and 
prize  sides  of  the  court,  can  be  served  on  land  as  well  as  on  water.  These  ex- 
planations have  been  made  for  the  sake  of  clearing  the  case  from  some  appar- 
ent obscurities  and  difficulties  as  to  the  nature  and  extent  of  the  admiralty 
jurisdiction,  in  cases  where  it  is  limited  by  the  locality  of  the  acts  done.  In 
our  judgment,  the  authority  of  congress,  under  this  clause  of  the  constitution, 
docs  not  extend  to  punish  oflFenses  committed  above  and  beyond  high-water 
mark. 

§  1631.   The  power  to  regulate  commerce  defined  and  explained. 

But  we  are  of  opinion  that,  under  the  clause  of  the  constitution  giving  power 
to  congress  '*  to  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral states,"  congress  possessed  the  power  to  punish  offenses  of  the  sort  which 
are  enumerated  in  the  ninth  section  of  the  act  of  1S25,  now  under  considera- 
tion. The  power  to  regulate  commerce  includes  the  power  to  regulate  naviga- 
tion, as  connected  with  the  commerce  of  foreign  nations  and  among  the  states. 
It  was  so  held  and  decided  by  this  court,  after  the  most  deliberate  cousidera- 
tion,  in  the  case  of  Gibbons  v,  Ogden,  9  Wheat.,  189  to  198  (Const.,  §§  1183- 
1201).  It  does  not  stop  at  the  mere  boundary  line  of  a  state,  nor  is  it  confined 
to  acts  done  on 'the  water,  or  in  the  necessary  course  of'the  navigation  thereof. 
It  extends  to  such  acts  done  on  land  which  interfere  with,  obstruct  or  prevent 
the  due  exercise  of  the  power  to  regulate  commerce  and  navigation  with  for- 
eign nations  and  among  the  states.  Any  offense  which  thus  interferes  with, 
obstructs  or  prevents  such  commerce  and  navigation,  though  done  on  land, 
may  be  punished  by  congress,  under  its  general  authority  to  make  all  laws 
necessary  and  proper  to  execute  their  delegated  constitutional  powers.  Xo  one 
can  doubt  that  the  various  offenses  enumerated  in  the  ninth  section  of  the  act 
are  all  of  a  nature  which  tend  essentially  to  obstruct,  prevent  or  destroy  the 
*  due  operations  of  commerce  and  navigation  with  foreign  nations  and  among 
the  several  states.  Congress  have,  in  a  great  variety  of  cases,  acted  upon  this 
interpretation  of  the  constitution,  from  the  earliest  period  after  the  constitu- 
tion, as  will  be  abundantly  seen  by  the  punishment  of  certain  offenses  on  land, 
connected  with  piracies  and  felonies  on  the  high  seas,  in  the  act  of  1790,  ch. 
»^^)  §§  10>  11  (1  Stat,  at  Large,  114);  and  in  the  acts  for  regulation  of  commerce 
and  navigation,  and  for  the  collection  of  the  revenue,  passed  from  time  to  time, 
in  which  many  of  the  penalties,  forfeitures  and  offenses  provided  for  are  such 
as  are  or  may  be  done  on  land ;  and  yet  which  arise  from  the  power  to  regu- 
late commerce  and  navigation,  and  to  levy  and  collect  duties.  The  ship  regis- 
try act  of  1792,  ch.  45  (1  Stat,  at  Large,  287);  the  act  of  1793,  ch.  52  (1  Stat, 
at  Large,  305),  for  the  enrollment  and  licensing  of  vessels  in  the  coasting  trade 
and  fisheries;  the  act  of  1790,  ch.  102  (1  Stat,  at  Large,  131),  for  the  regula- 
tion and  government  of  seamen  in  the  merchants'  service ;  and  the  revenue 
collection  act,  from  the  act  of  1789,  ch.  5  (1  Stat  at  Large,  29),  to  that  of 
1799,  ch.  128  (1  Stat,  at  Large,  627),  afford  many  pointed  illustrations.  "We  do 
not  hesitate,  therefore,  to  say  that,  in  our  judgment,  the  present  section  is  per- 
fectly within  the  constitutional  authority  of  congress  to  enact;  although  the 
offense  provided  for  may  have  been  committed  on  land  and  above  high-water 
mark. 

§  1632,  The  act  of  congress  (^  Stat  at  Large^  116)  which  punishes  theft^  roh- 
hery  and  other  offenses  to  vessels  stranded^  etc.^  co7istrued. 

Let  us  now  proceed  to  the  interpretation  of  the  section  under  consideration. 
Does  it  mean,  in  the  clause  in  which  this  indictment  is  founded,  to  prohibit  and 
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punish  the  plundering,  stealing  or  destroying  of  any  property  belonging  to  any 
vessel  in  distress,  or  wrecked,  lost,  stranded  or  cast  away,  only  when  the  same 
property  is  then  on  board  of  the  vessel,  or  is  then  upon  the  sea,  or  upon  any 
reef,  shoal,  bank  or  rock  of  the  sea,  or  in  any  other  place  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States?  Or  does  it  mean  equally  to 
prohibit  and  punish  such  plunder,  stealing  or  destroying  of  such  property, 
whether  the  act  be  done  en  shore  or  in  any  of  the  enumerated  places  below 
high- water  mark?  In  our  opinion,  the  latter  is  the  true  interpretation  of  this 
clause  of  the  section.  In  the  first  place,  this  is  the  natural  meaning  of  the 
words  of  the  clause,  taken  in  their  natural  import  and  connection.  There  is 
no  absolute  locality  assigned  to  the  oflfense.  It  is  not  said,  as  it  is  in  every  one 
of  the  preceding  sections,  that  the  offense  shall  be  committed  in  a  particular 
place;  in  a  fort,  dock-yard,  navy-yard,  etc.,  etc.,  or  upon  the  high  seas,  or  in  an 
arm  of  the  sea,  or  in  a  river,  etc.,  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular  state. 
The  language  is:  "  If  any  person  or  persons  shall  plunder,  steal  or  destroy  any 
money,  goods,  merchandise  or  other  effects,  from  or  belonging  to  any  ship  or 
vessel,"  etc.  The  plundering,  stealing  or  destroying  need  not,  then,  be  from 
any  ship  or  vessel.  It  is  sufficient  if  it  be  of  propert}^  "belonging  to  any  ship 
or  vessel."  It  is  nowhere  stated  that  this  property,  belonging  to  any  ship  or 
vessel,  shall  be  in  any  of  the  enumerated  places  when  the  oflfense  is  committed, 
but  only  that  it  shall  be  property  belonging  to  the  ship  or  vessel  which  is  in 
distress  or  wrecked,  lost,  stranded  or  cast  away.  Locality,  then,  is  attached  to 
the  ship  or  vessel,  and  not  to  the  property  plundered,  stolen  or  destroyed.  And 
this  qualification  is  important,  because  it  is  manifest  congress  possess  no  author- 
ity to  punish  oflFenses  of  this  sort  generally  when  committed  on  land;  but  only 
to  punish  them  when  connected  with  foreign  trade  and  navigation,  or  with 
trade  and  navigation  among  the  several  states. 

In  the  next  place,  the  mischiefs  intended  to  bo  suppressed  by  the  section  are 
precisely  the  same  whether  the  oflfense  be  committed  on  the  shore  or  below^ 
high-water  mark.  There  is,  and  there  can  be,  no  sound  reason  why  congress 
should  punish  the  oflfense  when  committed  below  high-water  mark,  which  would 
not  apply  equally  to  the  oflfense  when  committed  above  high- water  mark.  In 
such  case,  the  wrong  and  injury  to  the  owners,  and  to  commerce  and  naviga- 
tion, is  the  same;  and  the  public  policy  of  aflFording  complete  protection  to 
property,  commerce  and  navigation  against  lawless  and  unprincipled  free- 
booters is  also  in  each  case  the  same.  There  is,  then,  no  reason,  founded  in  the 
language  or  policy  of  the  clause,  to  insert  a  restriction  and  locality  which  have 
not  been  expressed  by  the  legislature.  On  the  contrary,  upon  general  prin- 
ciples of  interpretation,  where  the  words  are  general,  the  court  are  not  at  lib- 
erty to  insert  limitations  not  called  for  by  the  sense,  or  the  objects,  or  the 
mischiefs  of  the  enactment. 

In  the  next  place,  the  succeeding  clauses  of  the  same  section  greatly  aid  and 
fortify  this  construction;  for  in  neither  of  them  is  there  any  locality  given  to 
the  oflTenses  therein  stated;  and,  indeed,  any  locality  would  seem  inconsistent 
with  the  professed  objects  of  these  clauses.  Thus,  in  the  next  clause,  it  is  pro- 
vided that,  "if  any  person  or  persons  shall  wilfully  obstruct  the  escape  of  any 
person  endeavoring  to  save  his  or  her  life,  from  such  ship  or  vessel,"  etc.,  he 
shall  be  punished  in  the  manner  provided  for  in  the  section.  Now,  it  is  plain 
that  this  obstruction  may  be  as  well  by  an  act  done  on  shore  as  by  an  act  done 
below  high- water  mark.     It  ma}^  be*  by  cutting  a  rope,  or  hawser,  or  other 
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thing  used  as  a  means  of  escape,  and  fastened  to  the  shore;  or  b}^  removing  a 
plank  affixed  at  one  end  to  the  shore;  or  by  striking  or  wounding  a  person  on 
his  arrival  at  the  shore;  or  by  intimidating  him  from  landing,  by  threatening 
to  fire  on  him  on  landing,  or  otherwise,  by  attempting,  on  shore,  to  prevent 
him  from  saving  his  life.  But  the  remaining  clause  is  still  more  direct.  It 
provides  for  the  case  of  holding  out  or  showing  a  false  light,  or  extinguishing 
a  true  light,  with  the  intention  to  bring  any  ship  or  vessel,  etc.,  sailing  upon 
the  sea,  into  danger  or  distress,  or  shipwreck.  Now,  it  is  most  manifest  that 
these  acts  are  such  as  ordinarily  are  done,  and  contemplated  to  be  done,  on  land. 
We  do  not  say  contemplated,  exclusively,  to  be  done  on  land,  for  they  may  be 
done  on  the  sea.  But  to  suppose  that  congress  could  intend  to  punish  these 
acts  only  when  done  on  the  sea,  and  not  to  punish  them  when  committed  on 
shore,  would  be  to  suppose  that  they  were  solicitous  to  punish  acts  of  possible 
and  rare  occurrence  only ;  and  to  leave  unpunished  those  which  would  be  of 
the  most  frequent  and  constant  occurrence,  for  such  inhuman  purposes,  and 
most  mischievous  in  their  consequences. 

If,  then,  the  other  clauses  of  the  same  section,  defining  offenses  of  a  kindred 
nature,  have  no  reference  whatever  to  any  locality,  but  indifferently  apply  to 
the  same  offense,  whether  committed  on  land  or  on  the  sea;  and  if  (as  is  the 
fact)  all  these  clauses  are  connected  together,  and  must  be  read  together,  in 
order  to  arrive  at  the  denunciation  of  the  punishment  which  is  equally  applied 
to  all,  there  does  seem  to  us  to  be  very  strong  reason  to  believe  that  con- 
gress, throughout  the  whole  enactment,  had  the  same  intent;  an  intent  to  pun- 
ish all  the  enumerated  offenses,  whether  committed  on  land  or  on  tide  waters, 
because  they  were  equally  within  the  same  mischief,  and  the  prohibitions 
equally  necessary  to  the  protection  of  the  commerce  and  navigation  of  the 
United  States.  It  has  been  suggested  that  there  is  not  the  same  necessity  for 
the  interposition  of  congress  in  the  case  of  the  offense  contained  in  the  present 
indictment,  when  committed  on  land,  as  when  committed  on  the  sea,  or  in 
other  places  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States;  because,  when  committed  on  land,  the  offense  is,  or  may  be,  cognizable 
by  the  state  judicatories,  under  the  state  laws.  But  this  reasoning  is  equally 
applicable  to  the  other  offenses  enumerated  in  the  other  clauses  of  the  same 
section;  and  yet  it  can  hardly  be  doubted  that  they  were  designed  to  be  pun- 
ished when  committed  on  land.  And  it  may  be  further  suggested,  that  it 
could  scarcely  be  deemed  prudent  or  satisfactory  wholly  to  rely  upon  state 
legislatures  or  state  laws  for  the  protection  of  rights  and  interests  specially 
confided  by  the  constitution  to  the  authority  of  congress. 

Independently,  however,  of  these  considerations,  there  are  others,  which 
ought  to  have  great  weight,  and,  in  our  opinion,  decisive  influence,  in  a  ques- 
tion like  the  present.  In  the  first  place,  the  act  of  1825,  ch.  276,  manifestly 
contemplates  that  in  some  of  the  offenses  enumerated  in  it,  the  state  courts 
would  or  might  have  a  concurrent  jurisdiction;  for  the  twenty-third  section  of 
the  act  expressly  provides  "that  nothing  in  this  act  contained  shall  be  con- 
strued to  deprive  the  courts  of  the  individual  states  of  jurisdiction,  under  the 
laws  of  the  several  states,  over  offenses  made  punishable  by  this  act."  Now, 
there  are  noDther  sections  in  the  act  to  which  this  last  section  can  more  perti- 
nently apply  than  to  offenses  committed  on  land,  within  the  ninth  section.  It 
does,  indeed,  apply  with  equal  force  to  the  twenty-third  section  of  the  act 
(which  is  also  derived  from  the  power  to  regulate  commerce),  which  provides 
for  the  punishment  of  conspiracies,  combinations  and  confederacies,  "  on  the 
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high  seas,  or  within  the  United  States,''  to  cast  away,  burn,  or  otherwise  de- 
stroy any  ship  or  vessel,  for  the  fraudulent  purposes  stated  in  the  section;  and 
also  affixes  a  like  punishment  to  the  building  or  fitting  out,  aiding  in  the  build- 
ing or  fitting  out,  "  within  the  United  States,"  of  any  ship  or  vessel,  with  in- 
tent that  the  same  shall  be  cast  away,  burnt  or  destroyed  for  the  like  purpose. 
In  the  next  place,  it  is  a  most  important  consideration,  that,  in  cases  of  ship- 
wreck, there  must  always  be  great  practical  difficulties  in  ascertaining  the  pre- 
cise place,  whether  below  or  above  high-water  mark,  where  the  property  is  first 
plundered,  stolen  or  destroyed ;  as  well  as  by  direct  evidence  to  identify  the 
particular  persons  by  whom  the  offense  was  committed.  These  dreadful 
calamities  usually  occur  upon  coasts,  and  in  places  where  the  officers  and  crew 
are  total  strangers  to  all  the  inhabitants.  The  personal  sufferings  of  the  offi- 
cers and  crew  often  disable  them  from  making  any  efforts,  or  giving  any  care 
or  aid  in  the  preservation  of  the  property.  The  hurry  and  confusion  incident 
to  such  events  make  them  intent  upon  consulting  their  own  safety,  and  often 
absorb  alj  their  thoughts.  The  darkness  of  the  night,  as  well  as  the  perils  of 
the  weather,  often  compel  them  to  forego  all  resistance  to  the  depredators;  and 
the  latter  often  assemble  in  numbers  so  large  as  to  make  opposition  hopeless, 
and  identification  of  individuals  and  of  packages  impracticable.  While  some 
are  on  the  waves  bringing  the  plunder  to  the  shore,  others  are  or  may  be  on 
the  shore  stationed  to  guard  and  secure  the  booty.  Under  such  circumstances, 
if  the  jurisdiction  of  the  courts  of  the  United  States  were  limited  to  acts  of 
depredation  or  destruction  committed  below  high-water  mark,  the  enactment 
would  become  practically  almost  a  dead  letter;  for  in  most  cases  it  would  be 
impossible  to  establish,  by  direct  proof,  that  the  property  was  taken  below 
high-water  mark.  A  prosecution  in  the  state  court  would,  in  many  cases,  be 
equally  liable  to  a  failure,  from  the  utter  impossibility  of  establishing  whether 
the  act  was  not  committed  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States.  The  wisdom  of  the  enactment,  therefore,  which,  upon  a 
prosecution  in  the  courts  of  the  United  States,  should  cut  off  any  defense 
founded  upon  the  mere  absence  of  such  proof  where  the  offense  was  committed, 
would  seem  to  be  as  clear  as  its  policy  is  obvious.  It  could  scarcely  escape  the 
attention  of  the  legislature  as  indispensable  for  the  due  administration  of  pub- 
lic justice.  And  so  far  from  wondering  that  the  section  in  question  does  not 
contain  any  restriction  as  to  locality  of  the  offense,  the  surprise  would  have 
been  great  if  it  had  been  found  there.  We  think  ourselves  justified  in  saying 
.  that,  upon  the  true  interpretation  of  the  section,  it  contains  no  such  restriction ; 
and  that  there  is  no  ground,  in  constitutional  authority,  in  public  policy,  or  in 
the  nature  or  object  of  -the  section,  which  calls  upon  us  to  insert  any. 

Upon  the  whole,  our  opinion  is  that  it  be  certified  to  the  circuit  court  for  the 
southern  district  of  New  York  that  the  offense  committed  was  within  the  juris- 
diction of  that  court. 

UNITED  STATES  v.  WILTBERGER. 
(5  Wheaton,  70-105.     1820.) 

Certificate  of  Division  from  U.  S.  Circuit  Court,  District  of  Pennsylvania. 

Statement  of  Factis. —  Indictment  for  manslaughter  committed  on  an  Amer- 
ican ship.  The  defendant  was  the  commander  of  the  vessel,  which  was  lying 
at  the  time  in  the  river  Tigris,  in  the  empire  of  China,  about  one  hundred 
yards  from  shore  and  thirty-five  miles  from  the  mouth  of  the  river.   The  water 

445 


JURISDICTION.  §§  1688,  ie84. 

was  four  and  a  half  fathoms  deep,  and  fresh,  except  in  very  dry  seasons.  The 
tide  ebbed  and  flowed  at  and  above  the  place  where  the  offense  was  committed. 

Opinion  by  Marshall,  C.  J. 

The  indictment  in  this  case  is  founded  on  the  twelfth  section  of  the  act  en- 
titled "  An  act  for  the  punishment  of  certain  crimes  againslithe  United  States." 
That  section  is  in  these  words:  "And  be  it  enacted,  that  if  any  seaman,  or 
other  person,  shall  commit  manslaughter  on  the  high  seas,  or  confederate," 
etc.,  "  such  person  or  persons  so  offending,  and  being  thereof  convicted,  shall  be 
imprisoned  not  exceeding  three  years,  and  fined  not  exceeding  $1,000." 

§  1633.  A  river  is  not  a  part  of  the  high  seas,  at  a  place  thirty-five  miles 
from  its  movih. 

The  jurisdiction  of  the  court  depends  on  the  place  in  which  the  fact  was 
committed.  Manslaughter  is  not  punishable  in  the  courts  of  the  United  States, 
according  to  the  words  which  have  been  cited,  unless  it  be  committed  on  the 
high  seas.  Is  the  place  described  in  the  special  verdict  a  part  of  the  high  seas? 
If  the  words  be  taken  according  to  the  common  understanding  of  mankind,  if 
they  be  taken  in  their  popular  and  received  sense,  the  "  high  seas,"  if  not  in  all 
instances  confined  to  the  ocean  which  washes  a  coast,  can  never  extend  to  a 
river  about  half  a  mile  wide,  and  in  the  interior  of  a  country.  This  extended 
construction  of  the  words,  it  has  been  insisted,  is  still  further  opposed  by  a 
comparison  of  the  twelfth  with  the  eighth  section  of  the  act.  In  the  eighth 
section  congress  has  shown  its  attention  to  the  distinction  between  the  "  high 
seas"  and  "a  river,  haven,  basin  or  bay."  The  well  known  rule  that  this  is  a 
penal  statute,  and  is  to  be  construed  strictly,  is  also  urged  upon  us. 

On  the  part  of  the  United  States,  the  jurisdiction  of  the  court  is  sustained, 
not  so  much  on  the  extension  of  the  words  "  high  seas,"  as  on  that  construction 
of  the  whole  act  which  would  engraft  the  words  of  the  eighth  section,  descrip- 
tive of  the  place  in  which  murder  may  be  committed,  on  the  twelfth  section, 
which  describes  the  place  in  which  manslaughter  may  be  committed.  This 
transfer  of  the  words  of  one  section  to  the  other  is,  it  has  been  contended,  in 
pursuance  of  the  obvious  intent  of  the  legislature;  and  in  support  of  the 
authority  of  the  court  so  to  do,  certain  maxims  or  rules,  for  the  construction 
of  statutes,  have  been  quoted  and  relied  on.  It  has  been  said  that,  although 
penal  laws  are  to  be  construed  strictly,  the  intention  of  the  legislature  must 
govern  in  their  construction.  That  if  a  case  be  within  the  intention,  it  must 
be  considered  as  it  within  the  letter  of  the  statute.  So,  if  it  be  within  the 
reason  of  the  statute. 

§  1634.  Penal  statutes  should  he  construed  strictly ^  tut  not  so  as  to  defeat  the 
intention  of  the  legislature. 

The  rule  that  penal  laws  are  to  be  construed  strictly  is,  perhaps,  not  much 
less  old  than  construction  itself.  It  is  founded  on  the  tenderness  of  the  law 
for  the  rights  of  individuals;  and  on  the  plain  principle  that  the  power  of 
punishment  is  vested  in  the  legislative,  not  in  the  judicial,  department.  It  is 
the  legislature,  not  thp  court,  which  is  to  define  a  crime  and  ordain  its  punish- 
ment. 

It  is  said  that,  notwithstanding  this  rule,  the  intention  of  the  lawmaker 
must  govern  in  the  construction  of  penal  as  well  as  other  statutes.  This  is  true. 
But  this  is  not  a  new  independent  rule,  which  subverts  the  old.  It  is  a  modifi- 
cation of  the  ancient  maxim,  and  amounts  to  this,  that  though -penal  laws  are 
to  be  construed  strictly,  they  are  not  to  be  construed  so  strictly  as  to  defeat 
the  obvious  intention  of  the  legislature.     The  maxim  is  not  to  be  so  applied  as 
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to  narrow  the  words  of  the  statute  to  the  exclusion  of  cases  which  those  words, 
in  their  ordinary  acceptation,  or  in  that  sense  in  which  the  legislature  has  obvi- 
ously used  them,  would  comprehend.  The  intention  of  the  legislature  is  to  be 
collected  from  the  words  they  employ.  Where  there  is  no  ambiguity  in  the 
words,  there  is  no  rfom  for  construction.  The  case  must  be  a  strong  one,  in- 
deed, which  would  justify  a  court  in  departing  from  the  plain  meaning  of 
words,  especially  in  a  penal  act,  in  search  of  an  intention  which  the  words 
themselves  did  not  suggest.  To  determine  that  a  case  is  within  the  intention 
of  a  statute  its  language  must  authorize  us  to  say  so.  It  would  be  dangerous, 
indeed,  to  carry  the  principle  that  a  case  which  is  within  the  reason  or  mischief 
of  a  statute  is  within  its  provisions,  so  far  as  to  punish  a  crime  not  enumerated 
in  the  statute,  because  it  is  of  equal  atrocity,  or  of  kindred  character,  with 
those  which  are  enumerated.  If  this  principle  has  ever  been  recognized  in  ex- 
pounding criminal  law,  it  has  been  in  cases  of  considerable  irritation,  which  it 
would  be  unsafe  to  consider  as  precedents  forming  a  general  rule  for  other 
cases. 

§  1635.  Crimes  act  of  April  SO,  1790,  section  12,  construed. 

Having  premised  these  general  observations,  the  court  will  proceed  to  the 
examination  of  the  act,  in  order  to  determine  whether  the  intention  to  incor- 
porate the  description  of  place  contained  in  the  eighth  section,  into  the  twelfth, 
be  so  apparent  as  to  justify  the  court  in  so  doing.  It  is  contended  that, 
throughout  the  act,  the  description  of  one  section  is  full,  and  is  necessarily  to 
be  carried  into  all  the  other  sections  which  relate  to  place  or  to  crime.  The 
first  section  defines  the  crime  of  treason,  and  declares  'Hhat,  if  any  person  or 
persons  owing  allegiance  to  the  United  States  of  America,  shall  levy  war,"  etc., 
"such  person  or  persons  shall  be  adjudged  guilty  of  treason,"  etc.  The  second 
section  defines  misprision  of  treason ;  and,  in  the  description  of  the  persons 
who  may  commit  it,  omits  the  words  "owing  allegiance  to  the  United  States," 
and  uses,  without  limitation,  the  general  terms  "any  person  or  persons."  Yet 
it  has  been  said  these  general  terms  were  obviously  intended  to  be  limited, 
and  must  be  limited,  by  the  words  "owing  allegiance  to  the  United  States," 
which  are  used  in  the  preceding  section. 

It  is  admitted  that  the  general  terms  of  the  second  section  must  be  so  limited ; 
but  it  is  not  admitted  that  the  inference  drawn  from  this  circumstance,  in  favor 
of  incorporating  the  words  of  one  section  of  this  act  into  another,  is  a  fair  one. 
Treason  is  a  breach  of  allegiance,  and  can  be  committed  by  him  only  who  owes 
allegiance  either  perpetual  or  temporary.  The  words,  therefore,  "owing  alle- 
giance to  the  United  States,"  in  the  first  section,  are  entirely  surplus  words, 
which  do  not,  in  the  slightest  degree,  affect  its  sense.  The  construction  would 
be  precisely  the  same  were  they  omitted.  When,  therefore,  we  give  the  same 
construction  to  the  second  section,  we  do  not  carry  those  words  into  it,*  but 
construe  it  as  it  would  be  construed  independent  of  the  first.  There  is,  too,  in 
a  penal  statute,  a  difference  between  restraining  general  words  and  enlarging 
particular  words. 

The  crimes  of  murder  and  of  manslaughter,  it  has  been  truly  said,  are  kindred 
crimes;  and  there  is  much  reason  for  supposing  that  the  legislature  intended  to 
make  the  same  provision  for  the  jurisdiction  of  its  courts  as  to  the  place  in 
which  either  might  be  committed.  In  illustration  of  this  position,  the  third 
and  seventh  sections  of  the  act  have  been  cited.  The  third  section  describes 
the  places  in  which  murder  on  land  may  be  committed,  of  which  the  courts  of 
the  United  States  may  take  cognizance;  and  the  seventh  section  describes,  ia 
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precisely  the  same  terms,  the  places  on  land,  if  manslaughter  be  committed,  in 
which  the  oflFender  may  be  prosecuted  in  the  federal  courts.  It  is  true  that,  so 
far  as  respects  place,  the  words  of  the  third  section  concerning  murder  are  re- 
peated in  the  seventh  and  applied  to  manslaughter;  but  this  circumstance  sug- 
gests a  very  diJOFerent  inference  from  that  which  has  be^n  drawn  from  it. 
When  the  legislature  is  about  to  describe  the  places  in  which  manslaughter, 
cognizable  in  the  courts  of  the  United  States,  may  be  committed,  no  reference 
whatsoever  is  made  to  a  prior  section  respecting  murder;  but  the  description  is 
as  full  and  ample  as  if  the  prior  section  had  not  been  Jn  the  act.  This  would 
rather  justify  the  opinion  that,  in  proceeding  to  manslaughter,  the  legislature 
did  not  mean  to  refer  us  to  the  section  on  murder  for  a  description  of  the  place 
in  which  the  crime  might  be  committed,  but  did  mean  to  give  us  a  full  descrip- 
tion in  the  section  on  that  subject. 

So  the  sixth  section,  which  punishes  those  who  have  knowledge  of  the  com- 
mission of  murder,  or  other  felony,  describes  the  places  on  land  in  which  the 
murder  is  to  be  committed  to  constitute  the  crime  with  the  same  minuteness 
which  had  been  before  employed  in  the  third,  and  was  afterwards  employed  in 
the  seventh  section. 

In  the  eighth  section,  the  legislature  takes  up  the  subject  of  murder  and  other 
felonies  committed  on  the  water,  and  is  full  in  the  description  of  place:  "If 
any  peison  or  persons  shall  commit  upon  the  high  seas,  or  in  any  river,  haven, 
basin  or  bay  out  of  the  jurisdiction  of  any  particular  state,  murder,"  etc.  The 
ninth  section  of  the  act  applies  to  a  citizen  who  shall  commit  any  of  the 
offenses  described  in  the  eighth  section,  against  the  United  States  or  a  citizen 
thereof,  under  color  of  a  commission  from  any  foreign  prince  or  state. 

It  is  observable  that  this  section,  in  its  description  of  place,  omits  the  words, 
"in  any  river,  haven,  basin  or  bay,"  and  uses  the  words  "  high  seas"  only.  It 
has  been  argued,  and  we  admit,  with  great  force,  that  in  this  section  the  legis- 
lature intended  to  take  from  a  citizen  offendmg  against  the  United  States,  under 
color  of  a  commission  from  a  foreign  power,  any  pretense  to  protection  from  that 
commission;  and  it  is  almost  imp(»ssible  to  believe  that  there  could  have  been  a 
deliberate  intention  to  distinguish  between  the  same  offense  committed  under 
color  of  such  commission  on  the  high  seas,  and  on  the  waters  of  a  foreign  state, 
or  of  the  United  States,  out  of  the  jurisdiction  of  any  particular  state.  This 
would  unquestionably  have  been  the  operation  of  the  section  had  the  words, 
"on  the  high  seas,"  been  omitted.  Yet  it  would  be  carrying  construction  very 
far  to  strike  out  those  words.  Their  whole  effect  is  to  limit  the  operation 
v/liich  the  sentence  would  have  without  them;  and  it  is  making  very  free  with 
legislative  language  to  declare  them  totally  useless  when  they  are  sensible,  and 
are  calculated  to  have  a  decided  influence  on  the  meaning  of  the  clause.  That 
case  is  not  directly  before  us,  and  we  may,  perhaps,  be  relieved  from  ever  de- 
ciding it.  For  the  present  purpose,  it  will  be  sufficient  to  say  that  the  deter- 
mination of  that  question  in  the  affirmative  would  not,  we  think,  be  conclusive 
with  respect  to  that  now  under  consideration.  The  ninth  section  refers  ex- 
pressly, so  far  at  least  as  respects  piracy  or  robbery,  to  the  eighth ;  and  its  whole 
language  shov»'s  that  its  sole  object  is  to  render  a  citizen  who  offends  against 
the  United  States  or  their  citizens,  under  color  of  a  foreign  commission,  punisn- 
able  in  the  same  degree  as  if  no  such  commission  existed.  The  clearness  with 
which  this  intent  is  manifested  by  the  language  of  the  whole  section  might, 
porhaps,  justify  a  latitude  of  construction  which  would  not  be  allowable  where 
the  intent  is  less  clearly  manifested;  where  we  are  to  be  guided,  not  so  much 
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by  the  words  in  which  the  provision  is  made,  as  by  our  opinion  of  the  reason- 
ableness of  making  it. 

But  here,  too,  it  cannot  escape  notice  that  the  legislature  has  not  referred 
for  a  description  of  the  place  to  the  preceding  section,  but  has  inserted  a 
description,  and  by  that  insertion  has  created  the  whole  difficulty  of  the  case. 
The  tenth  section  declares  the  punishment  of  accessories  before  the  fact.*  It 
enacts  "that  every  person  who  shall,  either  upon  the  land  or  the  seas,  know- 
ingly and  wittingly  aid  and  assist,  procure,  command,  counsel  or  advise  any 
person  or  persons  to  do  or  commit  any  murder  or  robbery,  or  other  piracy, 
aforesaid,  upon  the  seas,  which  shall  affect  the  life  of  such  persons,  shall,"  etc. 

Upon  this  section,  also,  as  on  the  preceding,  it  has  been  argued  that  the  legis- 
lature cannot  have  intended  to  exclude  from  punishment  those  who  shall  be 
accessories  before  the  fact  to  a  murder  or  robbery  committed  "in  a  river, 
haven,  basin  or  bay  out  of  the  jurisdiction  of  any  state;"  and  now,  as  then, 
the  argument  has  great  weight.  But  it  is  again  to  be  observed  that  the  legis- 
lature  has  not  referred,  for  a  description  of  place,  to  any  previous  parts  of  the 
law,  but  has  inserted  a  description,  and  by  so  doing  has  materially  varied  the 
obvious  sense  of  the  section.  "  Every  person  who  shall,  either  upon  the  land 
or  the  seas,  knowingly  and  wittingly  aid,"  etc.  The  probability  is,  that  the 
legislature  designed  to  punish  all  persons  amenable  to  their  laws  who  should, 
in  any  place,  aid  and  assist,  procure,  command,  counsel  or  advise  any  person  or 
persons  to  commit  any  murder  or  piracy  punishable  under  the  act.  And  such 
would  have  been  the  operation  of  the  sentence  had  the  words  "  upon  the  land 
or  the  seas"  been  omitted.  But  the  legislature  has  chosen  to  describe  the  pljice 
where  the  accessorial  offense  is  to  be  committed,  and  has  not  referred  to  a 
description  contained  in  any  other  part  of  the  act.  The  words  are,  "upon  the 
land  or  the  seas."  The  court  cannot  reject  this  description.  If  we  might  sup- 
ply the  words  "river,  haven,"  etc.,  because  they  are  stated  in  the  eighth  sec- 
tion, must  we  supply  "fort,  arsenfll,"  etc.,  which  are  used  in  the  third  section, 
describing  the  place  in  which  murder  may  be  committed  on  land  ?  In  doing 
so,  we  should  probably  defeat  the  will  of  the  legislature.  Yet  if  w^e  depart 
from  the  description  of  place  given  in  the  section,  in  which  congress  has  obvi- 
ously intended  to  describe  it,  for  the  purpose  of  annexing  to  the  word  "seas," 
the  words  "river,  haven,  basin  or  bay,"  found  in  the  eighth  section,  there 
would  be  at  least  some  appearance  of  reason  in  the  argument,  which  would 
require  us  to  annex  also  to  the  word  "land,"  the  words  "fort,  arsenal,"  etc., 
found  in  the  third  section. 

After  describing  the  place  in  which  the  "aid,  assistance,  procurement,  com- 
mand, counsel  or  advice"  must  be  given,  in  order  to  give  to  the  courts  of  the 
United  States  jurisdiction  over  the  offense,  the  legislature  proceeds  to  describe 
the  crime  so  to  be  commanded  or  procured,  and  the  place  in  which  such  crime 
must  be  committed.  The  crime  is,  "any  murder  or  robbery,  or  other  piracy, 
aforesaid."     The  place  is  "  upon  the  seas." 

In  this  section,  as  in  the  preceding,  had  the  words  "upon  the  seas"  been 
omitted,  the  construction  would  have  been  that  which,  according  to  the  argu- 
ment on  the  part  of  the  United  States,  it  ought  now  to  be.  But  these  words 
are  sensible  and  are  material.  They  constitute  the  description  of  place  which 
the  legislature  has  chosen  to  give  us ;  and  courts  cannot  safely  vary  that  descrip- 
tion without  some  sure  guide  to  direct  their  way.  The  observations  made  on 
this  section  apply  so  precisely  to  the  eleventh  that  they  need  not  be  repeated. 
The  legal  construction  of  those  sections  is  doubtful,  and  the  court  is  not  now, 
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and  ma.j  perhaps  never  be,  required  to  make  it.  It  is  sufficient  to  say,  that, 
should  it  even  be  such  as  the  attorney-general  contends  it  ought  to  be,  the  rea- 
sons in  favor  of  that  construction  do  not  apply  conclusively  to  the  twelfth  sec- 
tion. They  both  contain  a  direct  reference  to  the  eighth  section.  They 
describe  accessorial  oflFenses,  which,  from  their  nature,  are  more  intimately 
connectei  with  the  principal  offense  than  distinct  crimes  are  with  each  other. 
The  twelfth  section  takes  up  the  crime  of  manslaughter,  which  is  not  mentioned 
in  the  eighth;  and,  without  any  reference  to  the  eighth,  describes  the  place  in 
which  it  must  be  committed  in  order  to  give  jurisdiction  to  the  courts  of  the 
United  States.  That  place  is  "on  the  high  seas."  There  is  nothiiig  in  this  sec- 
tion which  can  authorize  the  court  to  take  jurisdiction  of  manslaughter  com- 
mitted elsewhere. 

To  prove  the  Connection  between  this  section  and  the  eighth,  the  attention 
of  the  court  has  been  directed  to  the  other  offenses  it  recapitulates,  which  are 
said  to  be  accessorial  to  those  enumerated  in  the  eighth.  They  are  admitted  to 
be  accessorial ;  but  the  court  draws  a  different  inference  from  this  circumstance. 
Manslaughter  is  an  independent  crime,  distinct  from  murder,  and  the  legislature 
annexes  to  the  offense  a  description  of  the  place  in  which  it  must  be  committed 
in  order  to  give  the  court  jurisdiction.  The  same  section  then  proceeds  to  enu- 
merate certain  other  crimes  which  are  accessorial  in  their  nature,  without  any 
description  of  places.  To  manslaughter,  the  principal  crime,  the  right  to  pun- 
ish which  depends  on  the  place  in  which  it  is  committed,  congress  has  annexed 
a  description  of  place.  To  the  other  crimes  enumerated  in  the  same  section, 
which  are  accessorial  in  their  nature,  and  some  of  which,  at  least,  may  be  com- 
mitted anywhere,  congress  has  annexed  no  description  of  place.  The  conclu- 
sion seems  irresistible,  that  congress  has  not  in  this  section  inserted  the  limitation 
of  place  inadvertently;  and  the  distinction  which  the  legislature  has  taken 
must  of  course  be  respected  by  the  court. 

It  is  the  object  of  the  law,  among  other  things,  to  punish  murder  and  man- 
slaughter on  land,  in  places  within  the  jurisdiction  of  the  United  States;  and 
also  to  punish  murder  and  manslaughter  committed  on  the  ocean.  The  two 
crimes  of  murder  and  manslaughter,  when  committed  on  land,  are  described  in 
two  distinct  sections,  as  two  distinct  oflfenses;  and  the  description  of  place  in 
the  one  section  is  complete  in  itself,  and  makes  no  reference  to  the  description 
of  place  in  the  other.  The  crimes  of  murder  and  manslaughter,  when  com- 
mitted on  water,  are  also  described  as  two  distinct  offenses,  in  two  sections, 
each  containing  a  description  of  the  place  in  which  the  offense  may  be  com- 
mitted, without  any  reference  in  the  one  section  to  the  other.  That  section 
which  affixes  the  punishment  to  manslaughter  pn  the  seas  proceeds  to  describe 
other  oflfenses  which  are  accessorial  in  their  nature,  without  any  limitation  of 
place.  In  every  section  throughout  the  act,  describing  a  crime,  the  right  to 
punish  which  depends  on  place,  and  in  some  instances  where  the  right  of  pun- 
ishment does  not  depend  upon  place,  the  legislature  has,  without  any  reference 
to  a  preceding  section,  described  the  place  in  which  it  must  be  committed  in 
order  to  bring  the  oflTender  within  the  act.  This  characteristic  feature  of  the 
law  now  to  be  expounded  deserves  great  consideration  and  affords  a  powerful 
reason  for  restraining  the  court  from  annexing  to  the  description  contained  in 
one  section,  parts  of  the  description  contained  in  another.  From  this  review 
of  the  examination  made  of  the  act  at  the  bar,  it  appears  that  the  argument 
chiefly  relied  on,  to  prove  that  the  words  of  one  section  descriptive  of  the  place 
ought  to  be  incorporated  into  another,  is  the  extreme  improbability  that  con- 
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gress  could  have  intended  to  make  those  diflferences  \vitli  respect  to  place 
which  their  words  import.  "We  admit  that  it  is  extreme!}^  improbable.  But 
probabih'ty  is  not  a  guide  which  a  court,  in  construing  a  penal  statute,  can 
safely  take.  We  can  conceive  no  reason  why  other  crimes,  which  are  not  com- 
prehended in  this  act,  should  not  be  punished.  But  congress  has  not  made 
them  punishable,  and  this  court  cannot  enlarge  the  statute. 

§  1636.  The  crtme  of  manslaughter^  committed  on  a  river  within  ths  jurudic- 
tion  of  a  foreign  sovereign^  is  not  cognizable  in  courts  of  the  United  States, 

After  giving  the  subject  an  attentive  consideration,  we  are  unanimously  of 
opinion  that  the  ofTense  chargeil  In  this  indictment  is  not  cognizable  in  the 
courts  of  the  United  States;  which  opinion  is  to  be  certified  to  the  circuit  court 
for  the  district  of  Pennsylvania. 

UNITED  STATES  v.  KESSLER, 

i 

(Circuit  Court  for  Pennsylvania:  1  Baldwin,  15-35.     1829.) 

Charge  by  IIopktnson,  J. 

Statement.  OF  Facts. —  It  is  a  matter  of  much  anxiety  and  regret  to  me,  and 
I  doubt  not  to  you,  that  we  are  deprived  of  the  aid  of  the  learning  and  experi- 
rncG  of  the  presiding  judge  of  this  court  in  the  trial  of  this  cause;  and  if  any 
arrangement  could  have  been  made  by  which  the  numerous  and  important 
questions  of  law  that  have  been  agitated  could  have  been  reserved  for  his  opin- 
ion, and,  if  necessary,  carried  to  the  supreme  court,  it  would  have  been  very 
iigrceable  to  me.  But  the  same  law  which  authorizes  a  single  judge  to  hold 
tills  court  makes  it  his  duty  to  do  so  whenever  required.  The  defendant  has 
put  himself  on  hfs  trial  before  us,  and  he  has  a  right  to  your  judgment  and 
mine  on  his  wttole  case.  Our  course  is  a  plain  one.  We  must  render  that 
judgment  honestly  and  fearlessly,  according  to  our  own  consciences  and  true 
opinion;  and,  doing  this,  we  shall  be  acquitted  of  any  wrong,  even  if  we  fall 
into  error,  and  stand  justified  to  ourselves  and  our  country. 

In  the  indictment  now  submitted  to  you,«  Henry  Kessler,  the  prisoner  at  the 
bar,  stands  charged  with  four  distinct  offenses;  and  your  verdict,  governed  by 
the  evidence  and  law  of  the  case,  will  decide  whether  he  is  guilty  or  innocent 
of  all  or  any  of  them.  It  is  put  beyond  all  doubt  that  a  fearful  crime  has 
been  committed,  which,  indeed,  has  seldom  been  exceeded  in  deep  malignity 
and  reckless  cruelty.  It  is  our  duty,  nevertheless,  to  inquire,  with  a  deliberate 
and  just  impartiality,  whether  the  defendant  was  an  actor  in  the  bloody  scene, 
what  part  he  took  in  it,  and  wMiether  we  have  a  warrant  and  authority  to  bring 
him  to  an  account  for  it.  Tlie  first  inquiry  will  be  determined  bj"  the  e^ridence 
you  have  heard ;  and  the  second,  by  the  law  of  the  land,  to  which  we  all  owe 
an  implicit  obedience. 

The  indictment  contains  four  counts:  The ^r^^,  in  substance,  charges  that 
the  prisoner,  upon  the  high  seas,  with  certain  persons  unknown,  on  board  of  a 
brig  or  vessel  called  LF^dair^  made  an  assault  upon  the  master  of  the  said  brig, 
put  him  in  fear,  and  robbed  him  of  certain  goods  and  moneys  belonging  to 
him.  The  second  count  charges  the  robbery  to  have  been  of  the  goods,  effects 
andraonevsof  persons  unknown,  and  committed  within  a  marine  leasrue  of 
the  coast  of  the  Uniterl  States.  The  third  charges  the  prisoner  with  piratically 
and  feloniously  running  away  with  the  said  brig,  and  with  certain  goods, 
ino:u\ys  and  effects  belonging  to  persons  unknown.     T\\q  fourth  and  last  count 
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charges  the  running  away  with  the  vessel  and  the  stealing  of  the  goods  to  have 
been  done  within  a  marine  league  of  the  coast  of  the  United  States. 

It  appears  that  in  November  last  (1S2S),  the  brig  L'Eclair  was  in  the  port  of 
Philadelphia,  when  the  defendant,  with  five  other  persons,  shipped  on  board  of 
her  as  mariners.  There  were  besides  on  board,  the  captain,  a  mate  and  a  young 
Frenchman.  The  vessel  sailed  from  Philadelphia  for  Goree,  in  Africa,  where 
she  arrived,  and  remained  about  a  month, —  she  sailed  from  Goree  to  Cayenne, 
and  arrived  safely  there,  and  remained  there  about  six  weeks.  At  this  place  the 
mate,  who  sailed  with  her  from  Philadelphia,  left  her  and  another  was  taken 
in  his  place;  but  all  the  other  persons  who  went  out  in  her  were  on  board 
when  she  sailed  from  Cayenne.  For  the  occurrences  that  happened  after  the 
vessel  left  Cayenne,  including  the  horrible  transactions  which  have  brought 
the  prisoner  to  tlie  bar,  we  are  compelled  to  rely  on  the  testimony  of  John 
Battiste,  who  was  cook  and  steward  of  the  brig,  and  is  the  only  witness  pro- 
duced to  give  an  account  of  them. 

§  1 637.  How  the  testimony  of  an  accompUce  is  to  be  re(/arded. 

Before  I  call  your  attention  to  the  circumstances  and  facts  testified  by  this 
witness,  it  will  be  well  to  explain  to  you  the  rules  of  law  by  which  his  credi- 
bility may  be  tested.  John  Battiste  was  on  board  the  brig  when  the  enormi- 
ties were  committed ;  he  received,  by  fear  and  compulsion,  as  he  says,  a  part  of 
the  plunder;  he  made  no  discovery  of  the  crime  on  his  arrival  in  the  United 
States,  but  appropriated  the  money  he  had  received  to  his  own  use,  telling  a 
falsehood  as  to  the  manner  in  which  he  had  obtained  it;  and  disclosing  what 
he  now  has  sworn  to  be  the  truth,  only  on  being  arrested  and  charged  with 
the  crime.  Still  we  are  hardly  authorized  to  say  he  is  an  accomplice;  he  has 
made  no  such  confession,  nor  is  he  charged  as  such  in  the  bill  before  us.  If, 
however,  his  evidence  is  to  be  considered  as  that  of  an  accomplice,  which  is 
patting  it  in  its  worst  light,  it  does  not  follow  that  it  is  to  be  disbelieved. 
Ti;e  law,  founded  not  only  on  good  policy,  but  on  good  sense  also,  admits  such 
evidence  to  be  competent,  and  then  endeavors  by  certain  wholesome  and 
reasonable  restrictions  to  guard  the  innocent  from  injury  from  witnesses  in 
such  suspicious  circumstances. 

It  is  certainly  true  that  when  a  witness  is  admitted  to  be  competent,  his 
credibility  Tests  entirely  with  the  jury,  who  may  therefore  convict  upon  the 
testimony  of  an  accomplice,  though  unsupported  by  any  other  proof,  and,  if 
they  conscientiously  believe  him,  it  is  their  duty  to  do  so.  This,  however,  is 
seldom  the  case;  and  it  is  usual  for  the  court  to  advise  a  jury  not  to  regard  the 
evidence  of  an  accomplice  unless  he  is  confirmed  in  some  parts  of  his  evidence 
by  unimpeachable  testimony.  But  you  are  not  to  understand  by  this  that  he 
i^  to  be  believed  only  in  such  parts  as  are  thus  confirmed,  which  would  be,  vir- 
tually, to  exclude  him,  inasmuch  as  the  confirmatory  evidence  proves  of  itself 
those  parts  it  applies  to.  If  he  is  confirmed  in  material  parts,  he  may  be 
credited  in  others;  and  the  jury  will  decide  how  far  they  will  believe  a  wit- 
ness from  the  confirmation  he  receives  by  other  evidence;  from  the  nature, 
probability  and  consistency  of  his  story;  from  his  manner  of  delivering  it,  and 
the  ordinary  circumstances  which  impress  the  mind  with  its  truth. 

The  credit  which  shall  be  given  to  the  evidence  of  John  Battiste  is  unques- 
tionably of  primary  importance  in  the  decision  of  this  cause.  It  is  from  him 
only  we  have  the  details  of  the  awful  crimes  which  sacrificed  three  unoffend- 
ing victims  to  avarice  and  cruelty,  and  of  the  part  taken  l)y  the  several  actors 
in  this  bloody  tragedy.     lie  avers  his  ignorance  of  this  conspiracy,  he  denies 
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any  participation  in  it,  and  pretends  that  liis  acquiescence  was  owing  to  men- 
aces and  fear  of  his  own  life.  On  the  other  hand,  we  find  him  receiving,  re- 
luctantly he  says,  his  share  of  the  plunder;  coming  off  from  the  vessel  in 
apparent  good  fellowship  with  the  murderers  and  robbers.  He  comes  with 
them  all  to  Brooklyn,  a  considerable  town  opposite  to  N'ew  York;  he  goes  into 
that  city  with  the  present  prisoner;  he  comes  on  to  Philadelphia,  and  proceeds 
to  Cape  May,  the  place  of  his  residence,  never  giving  the  slightest  hint  of  the 
crimes  he  had  seen  committed,  nor  taking  a  step  to  have  the  offenders  brought 
to  justice.  On  the  contrary,  he  sits  himself  down  quietly  to  enjo}''  his  portion 
of  the  plunder;  he  buys  land,  and  makes  other  purchases  with  the  money,  and 
in  short  appropriated  it  to  his  own  use,  as  if  it  were  honestly  his  own.  In  ad- 
dition to  this,  he  told  a  falsehood  to  those  who  inquired  how  he  obtained  so 
much  wealth,  saying  ho  got  it  from  bis  sister  in  the  West  Indies.  All  this 
weighs  heavily  upon  him;  and  for  the  part  he  really  took  in  the  murder  and 
robbery,  if  he  took  more  than  he  has  avowed,  he  must  answer  not  only  to  the 
justice  of  this  country,  but  to  a  more  awful  tribunal  hereafter.  Notwithstand- 
ing  all  this,  he  may  have  told  the  truth  to  you,  and  under  circumstances  and 
with  corroborations  which  will  entitle  him  to  belief.  At  most,  the  circumstances 
I  have  alluded  to  against  him  only  prove  him  to  have  been  a  full  accomplice  in 
the  crime;  but  it  is  often  only  from  such  witnesses,  and  sometimes  the  worst, 
that  great  crimes  are  discovered  and  punished.  How,  then,  is  this  witness  cor- 
roborated by  other  unimpeachable  evidence?  His  account  of  the  men  on  board ; 
the  manner  and  place  of  their  shipping;  of  the  voyage,  cargo,  and  other  facts 
less  important,  all  appear  to  be  strictly  correct.  He  is  further  confirmed  by  an 
overwhelming  fact  in  this  business.  This  brig  sailed  fr^m  Cayenne  in  March 
last;  and  from  that  time  we  have  heard  nothing  of  her  except  from  John  Bat- 
tiste.  Had  she  perished  at  sea,  with  all  her  crew,  we  should  not  see  Battistc 
and  Kessler  here.  If  the  vessel  was  lost  and  the  men  saved,  it  would  have  been 
easy  for  the  defendant  to  have  given  some  proof  of  the  fact.  But  none  has 
been  attempted.  The  vessel  is  gone,  and  the  men  are  here.  Again,  a  pair  of 
pantaloons,  sworn  to  belong  to  the  captain,  not  only  by  Battiste,  but  by  two 
most  respectable  witnesses,  are  traced  to  the  possession  of  the  defendant;  and 
he  was  bold  and  callous  enough  to  wear  them  as  his  own.  Add  to  these  the 
money  he  bad,  in  considerable  quantities,  consisting  of  peculiar  foreign  coins, 
the  same  as  those  plundered  from  the  vessel;  and  last  of  all,  his  admission  that 
helielped  to  throw  the  captain  overboard,  and  that  in  this  Battiste  had  told  tho 
truth.  Assuredly  these  .are  corroborations  of  a  strong  character  of  the  evi- 
dence of  John  Battiste;  and  the  more  so,  as  the  prisoner  has  not  attempted  by 
a  particle  of  evidence  to  repel  or  explain  any  of  these  circumstances,  nor  to 
contradict  any  part  of  Battiste's  evidence. 

With  these  remarks,  the  evidence  of  J.  Battiste  is  left  to  the  jury,  and  they 
w'ill  judge  of  it  as  it  has  or  has  not  produced  belief  on  their  minds.  You  aro 
to  be  reasonably  satisfied  of  its  truth  before  you  will  found  your  verdict  u|)o:i 
it,  and  you  will  make  up  your  opinion  on  all  you  have  seen  and  heard  in  th'i 
course  of  this  trial.  If,  then,  you  shall  believe  that  the  prisoner  took  the  part 
attributed  to  him  in  the  transactions  of  the  4th  March,  1829  —  a  day,  he  saiil, 
he  should  never  forget, —  it  cannot  bo  questioned  that  he  is  a  principal  in  tiie 
crime,  although  he  did  not  strike  any  of  the  mortal  blows;  he  was  present,  aid- 
ing and  abetting  the  actual  murderers,  and  you  may  presume  from  the  manner 
in  which  he  rendered  his  assistance,  and  his  whole  deportment  at  the  time  of 
the  murder  and  subsequent  to  it,  that  he  was  a  partj''  to  the  whole  conspiracy 
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and  design.  If,  indeed,  he  acted  under  terrifying  menaces,  and  a  real  and  well 
grounded  fear  of  his  life  bad  he  refused,  he  will  stand  excused,  but  his  peril 
should  be  violent  and  clearly  proved. 

The  matter  of  fact  being  left  entirely  to  you  upon  the  whole  evidence,  some 
important  and  highly  interesting  questions  of  law  have  been  argued  in  this 
case,  on  which  it  was  the  duty  of  the  court  to  give  an  explicit  opinion.  It  is 
alleged  on  the  part  of  the  defendant  that  there  is  no  proof  that  ho  is  a  citizen 
of  the  United  States,  and  that  it  is  in  full  proof  that  the  brig  on  board  of 
which  the  crimes  charged  in  the  indictment  were  committed  was  a  foreign 
vessel;  that  she  was  wholly  owned  by  French  subjects,  and  was  at  the  time 
sailing  under  the  French  flag.  It  is  then  said  that  the  case  presented  to  you 
is  one  in  which  a  foreigner  has  committed  an  offense  on  board  of  a  foreign  ves- 
sel, and  that  such  a  case  is  not  cognizable  by  the  courts  of  the  United  States  — 
and  so  is  the  law.  This  argument  or  inference  is  founded  on  the  assumption 
of  two  facts,  which  must  be  settled  by  you  before  you  receive  tl)e  conclusion: 
First,  is  Henry  Kessler  a  citizen  of  the  United  States?  This  you  will  decide  by 
the  evidence.  It  appears  to  me  to  be  hardly  susceptible  of  a  doubt.  You  have 
had  an  account  of  his  father  residing  in  Xew  Jersey,  since  he  (the  father)  was 
seven  years  old;  of  his  grandfather  living  there;  of  his  father  and  grandmother 
still  living  there;  of  an  aunt  residing  in  this  city,  and  no  intimation  that  they 
had  ever  been  out  of  this  country.  Not  one  of  these  persons  has  he  produced 
upon  the  subject  of  his  birth  and  citizenship.  Such  circumstances  at  least 
throw  the  burthen  of  proof  upon  him,  or  leave  him  to  the  conclusion  every  one 
will  draw  from  them. 

§  1638.  Under  the  acts  of  congress  the  courts  of  the  United  Sfdtes  have  no 
jarisdiction  ovtr  the  offenses  of  robbery  and  piracy  on  the  high  ncus  connnitted 
on,  hoard  a  foreign  vessel. 

The  next  question  of  fact  is,  was  the  brig  L'Eclair  a  foreign  vessel,  belong- 
ing exclusively  to  French  owners  and  sailing  under  the  French  flag?  You  will 
remember  the  evidence  on  this  point;  it  was  clear  and  uncontradicted  in  prov- 
ing that  she  was  altogether  owned  by  French  subjects,  and  sailed  under  the 
flag  of  France;  and  Indeed  this  fact  is  conceded  by  the  district  attorney.  If 
such  shall  be  your  understanding  of  these  two  facts,  then  the  case  is  not  that  of 
a  foreign  subject  committing  an  offense  on  board  of  a  foreign  vessel,  but  of  a 
citizen  gf  the  United  States  committing  an  offense  on  board  of  a  foreign  ship. 
The  question  of  law  here  presents  itself  —  is  this  an  offense  under  the  acts  of 
congress  of  the  United  States,  and  has  this  court  jurisdiction  to  try  and  punish 
the  offense?  Uappily  it  is  not  a  new  question,  but  has  more  than  once  passed 
under  the  solemn  consideration  of  the  supreme  judicial  tribunal  of  our  coun- 
try. The  difficulties  and  doubts,  therefore,  in  which  it  may  once  have  been 
involved,  are  removed  by  an  authority  of  the  highest  respectability  in  itself, 
and  which  this  as  a  subordinate  court  is  bound  to  obey. 

The  first,  and,  as  it  has  been  truly  called,  the  leading  adjudication  on  the  in- 
teresting question  now  before  us,  was  made  in  United  States  v.  Palmer,  re- 
ported in  3  Wheat.,  610  (^§  5*35-541,  supra).  This  case  came  to  the  supreme 
court  certilied  from  the  circuit  court  of  Massachusetts,  where  certain  questions 
occurred  upon  which  the  opinions  of  the  judges  of  the  circuit  court  were  op- 
posed. Eleven  questions  were  in  this  manner  brought  up  to  the  supreme  court, 
where  they  were  argued  with  much  care  and  solemnly  decided.  The  third  and 
fourth  questions  only  are  material  to  our  purpose.  The  third  is,  whether  the 
crime  of  robbery  committed  by  persons  who  are  not  citizens  of   the  United 
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Stateis,  on  the  high  seas,  on  board  of  any  ship  or  vessel  belonging  exclusively 
to  the  subJLCts  of  any  foreign  state  or  sovereignty,  or  upon  the  person  of  any 
subject  of  any  foreign  state  or  sovereignty  not  on  board  of  any  ship  or  vessel 
belonging  to  any  citizen  or  citizens  of  the  United  States,  be  a  robbery  or  piracy 
within  the  true  intent  and  meaning  of  the  eighth  section  of  the  act  of  congress 
of  the  30th  April,  171)0,  and  of  which  the  circuit  court  of  the  United  States 
hath  cognizance  to  hear,  try,  determine  and  punish  the  same.  It  will  be  per- 
ceived that  this  question  embraces  that  before  this  court,  on  the  supposition 
that  the  defendant  is  not  a  citizen  of  the  United  States. 

The  next  question  equally  embraces  it,  on  the  supposition  that  he  is  a  citizen 
of  the  United  States.  It  is  as  follows:  whether  the  crime  of  robbery  com- 
mitted on  the  high  seas  by  citizens  of  the  United  States  on  board  of  any  ship 
or  vessel  not  belonging  to  the  United  States,  or  to  any  citizens  of  the  United 
States,  in  whole  or  in  part,  but  owned  by,  and  exclusively  belonging  to,  tlio 
subjects  of  a  foreign  state  or  sovereignty;  or  committed  on  the  high  seas,  on 
the  person  of  any  subject  of  any  foreign  state  or  sovereignty  who  is  not  at  the 
time  on  board  of  any  ship  or  vessel  belonging  in  whole  or  part  to  the  United 
States,  or  to  any  citizen  thereof,  be  robbery  or  piracy  within  the  said  eighth 
section  of  the  act  of  congress  aforesaid,  and  of  which  the  circuit  court  of  the 
United  States  hath  cognizance  to  hear,  try,  determine  and  punish  the  same. 

Nothing  can  be  more  distinct  and  unequivocal  than  the  terms  in  which  these 
questions  are  propounded,  and  they  so  clearly  describe  the  case  of  the  defend- 
ant, be  he  a  citizen  or  an  alien,  that  the  answer  given  to  them  by  the  court  must 
decide  his  case,  so  far  as  it  depends  upon  the  acts  of  congress  referred  to.  The 
opinion  of  the  court  on  these  questions  was  delivered  by  the  chief  justice  in 
his  accustomed  luminous  and  exact  manner.  He  says:  ''the  question  whether 
this  act  extends  further  than  to  American  citizens,  or  to  persons  on  board  Ameri- 
can vessels,  or  to  offenses  committed  against  the  citizLms  of  the  United  States, 
is  not  without  its  difficulties.'^  He  then  remarks  upon  the  universality  of  the 
words  of  the  section,  which  are  of  unlimited  extent — '^  Any  person  or  persons 
are  broad  enough  to  comprehend  every  human  being."  The  chief  justice  then 
goes  into  a  clear,  rational  and  satisifactory  argument  to  show  from  various 
parts  of  the  act  the  inconveniences  and  the  absurdities  that  would  follow  the 
adoption  of  the  full  and  literal  meaning  of  the  words  used;  that  some  limita- 
tion must  be  put  to  them,  and  was  intended  by  the  legislature.  He  concludes: 
"  the  court  is  of  opinion  that  the  crime  of  robbery,  committed  by  a  person  on 
the  high  seas,  on  board  of  any  ship  or  vessel  belonging  exclusively  to  subjects 
of  a  foreign  state,  or  persons  within  a  vessel  belonging  exclusively  to  subjects 
of  a  foreign  state,  is  not  a  piracy  within  the  true  intent  and  meaning  of  the 
act  for  the  punishment  of  certain  crimes  against  the  United  States.'*  The  cer- 
tificate of  the  court  conforms  to  this  opinion;  and  was  transmitted  to  the  cir- 
cuit court  of  Massachusetts  as  the  settled  law  of  our  country.  This  judgment 
was  rendered  on  the  14th  of  March,  1818.  In  the  April  following,  an  indict- 
ment came  on  to  be  tried  in  this  district,  in  which  it  became  necessary  for 
Judge  "Washington  to  refer  to  the  law  of  Palmer's  Case  and  declare  what  had 
been  settled  by  it.  He  says  the  question  arose  whether  robbery  on  the  high 
seas,  committed  on  board  a  foreign  vessel,  amounted  to  piracy  within  the 
true  intent  and  meaning  of  the  eighth  section,  and  was  cognizable  by  the 
courts  of  the  United  States.  He  repeals  that  the  general  and  unqualified  ex- 
pressions of  the  section  would  cover  such  a  case,  but  says,  "  upon  the  whole,  it 
was  decided  that  a  robbery  comm.ttod    l)y  any  person  on  the  high  seas,  on 
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board  of  a  ship  belonging  exclusively  to  a  foreign  state,  or  to  the  subjects 
thereof,  or  upon  tlie  person  of  a  foreign  state,  in  a  vessel  belonging  exclu- 
sively to.  subjects  of  a  foreign  state,  is  not  piracy  within  the  true  intent  and 
meaning  of  the  eighth  section  of  that  law."  He  adds:  '•  Although  the  offense 
of  robbery  is  the  only  one  stated  in  this  decision,  yet  there  can  be  no  doubt 
but  that  all  the  other  acts  of  piracy  enumerated  in  the  section  are  included  in 
the  same  principle."  In  another  part  of  this  opinion,  tiie  learned  judge  says 
of  Palmer's  Case:  *'That  case  decides  that  the  act  of  piracy  must  be  com- 
mitted on  board  of  an  American  vessel."  United  States  v,  Howard,  3  Wash., 
334. 

Two  years  afterwards  this  question  came  again  under  the  notice  of  the  su- 
preme court,  in  the  case  of  United  States  v,  Klintock,  5  Wiicat.,  144  (g§  557, 
558,  supra).  The  indictment  charged  the  defendant,  a  citizen  of  the  United 
States,  with  piracy  committed  on  the  high  seas,  in  a  vessel  belonging  to  per- 
sons unknown.  The  facts  were  that  the  defendant  was  a  citizen  of  the  United 
States,  and  the  vessel  was  owned  without  the  United  Slates.  The  defendant 
was  found  guilty  generally;  his  counsel  moved  in  arrest  of  judgment  on  vari- 
ous grounds,  one  of  which  was-  that  the  act  of  30th  of  April,  1790,  does  not 
extend  to  an  American  citizen  entering  on  board  of  a  foreign  vessel,  commit- 
ting piracy  upon  a  vessel  exclusively  owned  by  foreigners.  ^  The  opinion  given 
in  Palmer^s  Case  was  here  reviewed,  and  if  any  mistake  or  misconception  had 
occurred  in  it,  it  would  now  have  been  corrected.  The  opinion  of  the  court  is 
again  delivered  by  the  chief  justice,  and  he  intends  to  explain  more  clearly,  if 
possible,  the  meaning  of  the  court  in  Palmer's  Case.  II^  says  the  opinion  and 
certificate  given  in  that  case  apply  exclusively  to  a  robbery  or  murder  com- 
mitted by  a  person  on  board  of  any  ship  or  vessel  belenging  exclusively  to 
subjects  of  a  foreign  government.  To  amplify  the  import  of  these  words,  the 
court  say  that,  to  bring  the  j>erson  committing  the  murder  or  robbery  within 
them,  the  vessel  on  board  which  he  is,  or  to  which  he  belongs  must  be  at  the 
time,  in  point  of  fact  as  well  as  right,  the  property  of  the  subjects  of  a  for- 
eign state,  who  must  have  at  the  time,  in  virtue  of  this  property,  the  control 
of  the  vessel;  she  must  at  the  time  be  sailing  under  the  flag  of  a  foreign 
state,  whose  authority  is  acknowledged.  "This,"  says  the  chief  justice,  "is 
the  case  which  was  decided ;  we  are  satisfied  that  it  was  properly  decided." 

At  the  same  session  of  the  supreme  court  the  case  of  The  United  States  v. 
Holmes  and  others  was  decided,  and  the  opinion  of  the  court  delivered  by 
Judge  Washington.  Various  questions  are  here  submitted  for  the  judgment 
of  the  court.  The  case  of  Klintock  is  referred  to  as  the  settled  law,  and  the 
judge  says:  "It  makes  no  ditference  whether  the  offender  be  a  citizen  or  not. 
If  it  be  committed  on  board  of  a  foreign  vessel  by  a  citizen  of  the  United 
States,  or  on  board  of  a  vessel  belonging  to  the  United  States  by  a  foreigner, 
the  offender  is  to  be  considered  j>?'o  hue  vice^  and  in  respect  to  this  subject,  as 
belonging  to  the  nation  under  whose  flag  he  sails."  That  is,  the  national  char- 
acter of  the  offender  is  nothing;  the  jurisdiction  is  decided  by  the  character 
of  the  vessel.     See  §§  552-550,  supra. 

But  an  act  of  congress  was  passed  on  the  3d  of  March,  1819,  which  appears 
to  me  to  have  an  important  bearing  on  this  question.  It  will  be  recollected 
that  the  decision  of  Palmer's  Case  took  place  in  March,  1818.  After  which, 
and  the  decision  in  Howard's  Case,  which  occurred  in  the  April  following,  and 
in  these  points  is  substantially  the  same  with  Palmer's,  the  courts  of  the 
United  States  had  cognizance  of  piracies,  only:   1.  When  committed  on  board 
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of  American  vessels;  2.  When  committed  by  persons  on  board  of  a  vessel  not 
belonging  to  any  foreign  power,  but  in  the  possession  of  men  acknowledging 
obedience  to  no  government  or  flag  whatsoever;  but  our  courts  had  not  cogni- 
zance of  piracies  as  "defined  by  the  law  of  nations,"  which  is  robbery  com- 
mitted on  the  high  seas;  forcibly  and  feloniously  seizing,  taking  and  stealing  a 
vessel  from  her  master,  with  the  goods  on  board ;  and  other  acts  of  the  same 
description,  without  any  regard  to  the  national  character  of  the  vessel.  To 
supply  this  defect  in  the  law  of  1790,  or  rather  to  try  whether  it  was  a  defect 
or  not,  the  fifth  section  of  the  act  of  March,  1819,  was  enacted. 

When  congress  passed  this  act,  it  must  be  presumed,  and  was  doubtless  the 
fact,  they  had  the  opinion  of  the  supreme  court  in  their  view,  by  which  the 
offense  of  piracy  had  been  restricted  as  we  have  seen.  By  the  fifth  section  of 
this  act  of  March,  1819,  it  is  enacted,  "That  if  any  person  or  persons  whatso- 
ever shall,  on  the  high  seas,  commit  the  crime  of  piracy,  as  defined  by  the  laws 
of  nations^  and  such  offender  or  offenders  shall  afterwards  be  brought  into  or 
found  within  the  United  States,  such  offender  or  offenders  shall,  upon  convic- 
tion thereof  before  the  circuit  court  of  the  United  States  for  the  district  into 
which  he  or  they  may  be  brought,  or  in  which  he  or  they  shall  be  found,  be 
punished  with  death ! " 

Here  then  was  an  act  enlarging  the  jurisdiction  of  the  courts  of  the  United 
States  in  the  punishment  of  piracies  greatly  beyond  the  limits  assigned  to  it  by 
the  supreme  court  in  their  construction  of  the  act  of  April,  1790;  and  if  the 
fifth  section  of  the  act  of  1819  were  now  in  force,  it  cannot  be  doubted  it 
would  cover  the  offense  charged  upon  the  present  defendant,  for  assuredly  the 
crimes  committed  on  board  the  brig  L'Eclair  amounted  to  piracy  under  the 
laws  of  nations.  Congress,  however,  had  felt  the  force  of  the  reasoning  of 
the  court  in  Palmer's  Case;  and  may  have  doubted  the  policy  or  propriety  of 
extending  their  penal  law  beyond  their  own  vessels,  leaving  it  to  other  nations 
to  do  the  same  with  theirs;  and  therefore  declared  that  this  act  should  be  in 
force  only  until  the  end  of  the  next  session  of  congress;  and  what  did  they  do 
after  making  this  experiment  for  one  year?  They  continued,  by  the  act  of 
15th  May,  1820,  all  the  sections  of  the  act  of  1819  for  another  term,  except 
this  fifth  section,  which  was  suffered  to  expire;  and  the  third  section  of  the  act 
of  May,  1820,  was  enacted,  under  which  some  of  the  counts  of  this  indictment 
have  been  drawn  and  presented.  In  this  third  section  it  will  be  found  that 
congress  have  gone  back,  in  their  description  of  piracy,  to  the  use  of  the  gen- 
eral expressions,  ^' if  any  person^^  shall  commit  the  crime  of  robbery  in  or 
upon  "  a7}y  ship  or  vessel,"  employed  in  the  eighth  section  of  the  law  of  April, 
1790;  well  knowing  the  limited  construction  the  court  had  put  on  these  words, 
not  only  in  Palmer's  Case,  but  in  Klintook's  and  Holmes',  both  of  which  were 
decided  before  the  law  of  May,  1820,  and  during  the  session  of  congress  at 
which  it  was  passed;  and  they  abandoned  the  attempt  to  give  their  courts 
jurisdiction  of  piracies  "as  defined  by  the  laws  of  nations."  Further  to  this 
point;  in  March,  1825,  congress  again  legislated  on  the  subject  of  offenses  com- 
mitted on  board  of  vessels,  without  an  attempt  to  correct  the  error,  if  it  were 
one,  of  the  supreme  court,  or  to  extend  the  jurisdiction  of  the  court  in  such 
cases  beyond  the  limits  assigned  to  them  by  the  supreme  court.  Indeed  they 
rather  recognize  the  principle  that  the  character  of  the  vessel,  and  not  of  the 
offender,  shall  decide  the  question  of  jurisdiction. 

In  the  fifth  section  it  is  enacted  "that  if  any  offense  shall  be  committed  on 
board  of  any  ship  or  vessel  belonging  to  any  citizen  or  citizens  of  the  United 
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States,  while  lying  in  a  port  or  place  within  the  jurisdiction  of  any  foreign 
state  or  sovereign,  by  any  person  belonging  to  the  company  of  the  said  ship," 
the  offense  shall  be  cognizable  and  punishable  by  the  circuit  court  of  the  United 
States.  We  see  here  that  neither  the  national  character  of  the  offender,  nrr 
the  territorial  jurisdiction  of  the  place  where  the  offense  is  committed,  is  re- 
garded, but  solely  the  national  character  of  the  vessel  to  which  ihe  offender 
belongs,  and  on  board  of  which  the  offense  is  committed.  It  is  also  worthy  of 
notice  that  two  of  the  sections  of  this  act,  the  fourth  and  fifth,  are  intro- 
duced to  meet  two  defects  in  the  existing  law  which  had  been  detected  by 
judicial  examination.  If  then  the  supreme  court,  by  the  principle  they  have 
adopted,  have  subjected  us  to  danger  and  opprobrium,  by  making  our  country 
a  refuge  for  abandoned  criminals,  it  cannot  be  denied  that  the  congress  of  the 
United  States  must  participate  in  this  reproach,  for  not  correcting  the  law, 
when  they  have  the  power  to  do  it;  or  rather  for  giving  those  principles  an 
acquiescence,  if  not  a  direct  approval. 

It  has  been  argued  by  the  district  attorney,  that,  if  the  law  of  1820  is  the 
same  with  that  of  1790,  why  enact  it  at  all?  Why  not  leave  the  subject  to  the 
provisions  already  in  full  force?  It  is  an  obvious  defect  in  this  argument  that 
it  takes  broader  premises  than  belong  to  our  question.  These  laws  may  be  the 
same  in  the  particulars  material  to  the  point  we  are  to  decide,  that  is,  the  true 
signification  of  certain  forms  of  expression,  but  may  differ  in  ^ther  matters. 
We  now  only  speak  of  the  eighth  section  of  the  first  act,  and  the  third  section 
of  thfi  last,  which  relate  to  piracy,  for  in  other  respects  the  laws  embrace, 
wholly  different  subjects  of  criminal  legislation.  These  two  sections  do  not 
differ  in  the  phrases  on  which  the  construction  of  the  supreme  court  was 
passed;  and  it  would  introduce  a  strange  and  intolerable  confusion  and  incon- 
gruity m  the  administration  of  justice,  if  the  same  words  were  admitted  to 
have  one  meaning  in  the  first  act,  and  another  in  the  second,  both  legislating 
on  the  same  subject.  If  a  man  indicted  for  piracy  under  the  law  of  1790 
could  not  be  convicted  if  the  offense  were  committed  on  board  of  a  foreign 
vessel,  he  might  be  convicted  and  capitally  punished  for  the  same  act,  com- 
mitted in  the  same  circumstances,  if  indicted  under  the  law  of  1820.  Nay, 
what  would  be  done  when,  as  in  the  present  case,  some  of  the  counts  are 
founded  on  one  of  these  acts  and  some  on  the  other?  It  may  be  remarked 
that  in  the  last  act  the  reference  to  offenses  punished  with  death,  if  committed 
in  the  body  of  a  county,  is  omitted;  and  other  differences  will  be  found  be- 
tween the  two  sections.  What  effect  these  differences  will  have  upon  the  law 
of  1790,  on  the  points  in  which  they  occur,  we  need  not  now  inquire. 

On  this  question  of  construction  of  the  general  words  in  the  law  of  1790, 
it  is  not  amiss  to  remark  that  it  is  distinctly  admitted  that  if,  in  this  case,  all 
was  foreign,  the  offender  as  well  as  the  flag,  the  prosecution  would  fall.  But 
the  words  of  the  act,  in  their  full  and  literal  meaning,  as  a  common  reader 
vvould  understand  them,  would  certainly  embrace  such  a  case;  so  that  the  only 
difference  between  the  supreme  court  and  the  district  attorney  is  that  they 
draw  their  limits  rather  closer  than  he  is  now  willing  to  do.  They  differ  in  the 
measure,  not  in  the  principle;  both  find  it  necessary  to  narrow  the  broad  im- 
port of  the  terms  of  the  act,  but  they  would  do  so  ia  different  degrees  and 
by  a  different  scale. 

To  pursue  the  intention  and  meaning  of  the  third  section  of  the  law  of  1820 
a  little  closer,  let  us  bring  its  operative  descriptive  words  and  those  used  in 
the  eighth  section  of  the  act  of   1790   together,  and,  on  a  comparison,  see 
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whether  we  can  be  allowed  to  say  that,  by  one  of  them,  it  was  intended  to  de- 
scribe an  oflfense  committed  only  on  board  of  an  American  vessel,  and  by  the 
other  to  describe  an  oflfense  committed  on  board  of  any  vessel,  American  or 
foreign.  By  the  act  of  1790,  if  any  person  commit  upon  the  high  aeas,  etc., 
murder  or  robbery,  or  if  any  captain  or  mariner  of  any  ship  or  vessel  shall 
])iratically  run  away  with  such  vessel  or  any  goods,  etc.,  every  such  oflfender 
shall  be  deemed  and  adjudged  a  pirate.  By  the  act  of  1820,  if  any  persvn 
shall  upon  the  high  seas  commit  the  crime  of  robbery  in  or  upon  any  ship  or 
vessel,  or  the  lading  thereof,  such  person  shall  be  adjudged  a  pirate.  The  de- 
scription in  the  first  act  is  rather  more  general  than  in  the  second,  using  the 
words  of  the  definition  of  piracy  by  the  laws  of  nations;  that  is,  robbing  on 
the  high  seas,  referring  to  no  vessel  of  any  description.  The  supreme  couit 
had  decided  that  congress  had  a  right  to  define  piracy,  as  they  had  done  in  the 
law  of  1819,  by  a  reference  to  the  laws  of  nations;  that  is,  "a*  defined  by  tlie 
lavjs  of  nations.^^  We  cannot,  therefore,  presume  that  they  dropped  this  defi- 
nition in  1820  from  a  doubt  of  its  propriety,  and  that  they  intended  to  cover 
exactly  the  same  ground  by  the  terms  ''shall  commit  the  crime  of  robbery  on 
the  high  seas,"  especially  as  the  same  court  had  solemnly  adjudged  that  these 
terms  were  not  so  comprehensive.  If  they  had  so  intended,  they  would  have 
said  so  explicitly,  knowing  that  the  court  had  decided  that  such  expressions 
would  not  rea«h  a  robbery  committed  by  a  citizen  or  foreigner  on  board  of  a 
foreign  vessel,  although  such  would  be  piracy  by  the  laws  of  nations^  and  was 
included  in  the  definition  adopted  in  the  act  of  1819.  Had  it  been  the  inten- 
tion of  the  legislature  to  retain  in  the  act  of  1820,  as  they  have  done,  the 
words  descriptive  of  the  offenses  which  they  had  used  in  1790,  but  to  repudi- 
ate the  restricted  construction  put  upon  them,  it  would  have  been  easily  done  by 
adding  to  the  words  "  ship  or  vessel "  whether  belonging  to  an  American  citizen  or 
not.  We  cannot  overlook  that  the  act  of  1790  makes  the  commission  of  mur- 
der or  robbery  on  the  high  seas  piracy,  punishable  by  that  act.  The  law  of 
1820  speaks  of  robbery  only,  omittmg  murder.  It  follows  that,  if  the  descrip- 
tion of  the  offense  in  the  latter  act  is  to  have  the  larger  construction  contended 
for,  while  the  former  remains  subject  to  the  restriction  imposed  upon  it,  our 
courts  will  have  cognizance  to  try  and  punish  a  robbery  committed  by  an 
American  citizen  on  board  of  a  foreign  ship,  but  not  a  murder.  Can  any 
reason  be  assigned  why  congress  should  make  this  distinction? 

We  may  readily  imagine  good  cause,  founded  not  only  on  national  policy, 
but  on  strict  justice,  why  congress  should  finally  determine  to  leave  the  law  as 
the  Supreme  court  had  pronounced  it,  and  to  decline  the  trial  and  punishment 
of  crimes  conimitted  in  a  foreign  vessel;  that  is,  within  and  under  a  foreign 
jurisdiction.  If  we  adopt  the  broad  construction  of  the  law  of  1820  which  its 
terms  import,  we  must  try  and  punish  not  only  an  American  citizen,  but  a  for- 
eigner also,  for  oflfenses  committed  on  sea  in  a  foreign  vessel.  It  is  easy  to  see 
that  this  might  get  us  into  difficulties  with  other  nations,  who  may  not  choose 
that  we  should  hang  their  subjects  by  the  mode  of  trial  and  sentence  of  our 
tribunals  for  oflfenses  on  board  their  own  ships,  under  their  authority  and  pro- 
lection.  They  may  choose  to  be  themselves  the  judges  of  the  guilt  of  the  ac- 
cused and  of  the  measure  of  the  punishment.  On  the  other  hand,  how  might 
our  proceeding  affect  our  own  citizens?  Take  the  case  before  you.  Suppose 
this  defendant,  after  a  full  and  fair  trial,  should  convince  this  jury  of  his  entire 
innocence,  and  be  by  them  acquitted.  He  would,  on  a  fundamental  principle 
of  our  criminal  law,  think  himself  out  of  jeopardy  and  absolved  from  all  fur- 
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ther  responsibility  on  this  account.  Under  this  beh'ef  he  goes  to  France,  with 
or  without  his  means  of  defense;  he  is  there  arrested  and  brought  to  trial. 
TVould  the  courts  of  that  country  pay  any  regard  to  your  judgment  in  relation 
to  a  crime  committed  in  one  of  their  vessels  on  the  person  and  property  of 
their  subjects,  and  more  especially  if  the  offender  also  was  one  of  their  sub- 
iectijl  Questions  and  difRculties  of  this  sort  are  avoided  by  confining  our  cog- 
nizance of  offenses  on  the  high  seas  to  our  own  ships,  leaving  other  nations  to 
lake  care  of  their  own. 

On  this  part  of  the  case  it  is  my  opinion  that  those  counts  of  this  indictment 
which  are  founded  on  the  act  of  the  30th  of  April,  1700,  fail  directly  under 
the  decisions  of  the  supreme  court  giving  a  construction  to  that  act;  and,  there- 
fore, if  you  shall  believe,  as  is  indeed  conceded  by  the  district  attorney, 
that  the  offenses  charged  in  these  counts  were  committed  on  board  of  a  vessel 
belonging  exclusively  to  subjects  of  a  foreign  state,  sailing  under  the  flag  of  a 
foreign  state,  whose  authority  is  acknowledged,  it  is  not  piracy  within  the  true 
intent  and  meaning  of  that  act,  and  this  court  hath  no  cogniziince  to  hear,  try, 
determine  and  punish  the  same.  As  to  the  counts  which  are  founded  on  the  act 
of  May,  1S20,  it  is  my  opinion  that  the  general  descriptive  terras  of  the  offense 
used  in  this  act  must  be  taken  and  understood  with  the  same  limitations  given 
by  the  supreme  court  to  the  same  or  similar  expressions  in  the  act  of  April, 
1790;  and,  therefore,  that  if  the  offenses  charged  in  these  counts  were  com- 
mitted on  board  of  a  vessel  belonging  exclusively  to  subjects  of  a  foreign  state, 
whose  authority  is  acknowledged,  it  is  not  piracy  within  the  true  intent  and 
meaning  of  the  act  of  May,  1820,  and  this  court  hath  no  cognizance  to  hear,  try, 
determine  and  punish  the  same. 

The  district  attorney  has  made  another  effort  to  get  this  case  within  the 
jurisdiction  of  the  courts  of  the  United  States;  and  we  must  agree  that  any 
effort  to  bring  such  atrocities  to  punishment  is  commendable.  The  second  count 
of  the  indictment  lays  the  piratical  antl  felonious  stealing  of  the  goods,  moneys, 
etc.,  from  and  out  of  the  brig  L'EclaIr,  to  have  been  done  within  a  marine 
league  of  the  coast  of  the  United  States;  and  the  fourth  charges  that  the 
defendant,  with  other  persons,  within  a  marine  league  of  the  coast  of  the 
United  States,  piratically  did  run  away  with  the  said  brig,  and  with  certain 
goods,  moneys  and  effects,  etc.  The  first  step  to  warrant  a  conviction  on  these 
counts  is  to  establish  the  facts  asserted  in  them,  that  is,  that  the  offenses 
charged  were  actually  committed  within  a  marine  league  of  the  coast  of  the 
United  States;  and  this  it  is  incumbent  upon  the  prosecution  to  show.  The 
point  of  time  taken  by  the  district  attorney  is  that  when  the  brig  was  scuttled 
and  abandoned  by  the  crew,  taking  with  them  their  plunder.  Was  she  at  that 
period  within  a  marine  league  of  our  coast?  The  only  witness  who  testifies 
upon  this  subject  is  John  Battiste,  who  said,  on  his  first  examination,  that  it 
was  about  three  miles  from  the  shore,  or  it  might  be  more.  He  afterwards  said 
it  was  about  three  miles,  which  may  mean  more  or  less;  and  finally  declared 
be  knew  nothing  about  it  from  his  own  observation  or  knowledge,  but  spoke 
only  from  having  heard  John  Mansfield  say  they  were  about  three  miles  from 
the  shore.  What  light  is  given  to  this  part  of  the  case  by  the  accounts,  de- 
tailed in  a  very  confused  way  to  my  mind,  of  the  direction  in  which  the  brig 
sailed,  off  and  op  along  the  coast  for  several  hours  before  she  was  left,  you  may 
be  able  to  discover.  It  appears  to  me  to  be  altogether  imperfect  and  unsatis- 
factory. But  admitting  that  the  brig  was  within  the  marine  league  of  our 
coast  when  she  was  scuttled  does  not  maintain  the  charge,  to  wit,  that  the 
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moneys  and  effects  were  piratically  stolen;  or  that  the  moneys  and  effects  were 
piratically  run  away  with.  It  does  not  appear  so  to  the  court.  The  goods  were 
stolen  when  they  were  taken  into  the  possession  of  the  robbers,  and  divided 
between  them  on  the  4th  of  March,  more  than  a  month  before  they  came  on 
our  coast.  The  vessel  was  run  away  with  at  the  same  time,  when  she  was 
taken  out  of  the  possession  of  her  lawful  officers,  and  her  course  changed  from 
that  she  was  pursuing.  All  this  was  fully  accomplished  long  before  she 
approached  our  coast.  The  crime  was  complete,  and  nothing  was  done  to  add 
to  it,  after  the  arrival  at  the  American  shore.  I  cannot  agree  to  the  argument 
of  the  district  attorney,  that  jurisdiction  is  given  by  bringing  the  stolen  prop- 
erty within  the  territorial  limits  of  the  United  States.  This  is  the  law  as 
between  two  counties  of  the  same  state,  but  has  been  held  not  to  prevail  in  the 
case  of  stolen  property  brought  from  one  of  the  United  States  to  another. 

It  is  ray  duty  to  go  on  one  step  further  on  this  subject;  you  will  remark  that 
this  point  becomes  important  to  the  prosecution  only  on  account  of  the  foreign 
ownership  of  this  brig.  Had  she  been  American,  then  the  crime  being  com- 
mitted on  the  high  seas  it  would  have  been  immaterial  whether  it  was  within 
or  without  the  marine  league  of  the  coast,  either  of  this  or  any  other  country; 
but  it  is  argued  that,.although  we  may  not  have  jurisdiction  of  an  offense  com- 
mitted on  the  high  seas  on  board  of  a  foreign  vessel  at  a  greater  distance  than 
three  miles  from  the  shore,  yet  if  it  be  within  that  distance  we  obtain  a 
right  to  try  and  punish  it.  I  am  not  of  this  opinion.  The  jurisdiction  of  this 
court  is  derived  wholly  from  the  acts  of  congress  on  this  subject.  The  de- 
scription of  the  place  to  which  or  over  which  it  extends  is  the  high  seas.  If 
then  the  space  within  the  marine  league  is  not  comprehended  within  this  de- 
scription, this  court  has  no  jurisdiction  over  it;  if  it  be  comprehended,  as  it 
certainly  is,  then  it  is  so  because  it  is  a  part  of  the  high  seas,  in  all  respects, 
and  to  all  purposes  the  same  as  any  other  part  of  the  high  seas.  Nothing  is 
added  to  the  jurisdiction  of  the  courts  of  the  United  States  by  reason  of  the 
offense  having  been  committed  within  this  distance  of  their  coast;  nothing  is 
taken  from  it  by  reason  of  its  having  been  committed  within  the  jurisdictional 
limits  of  a  foreign  government,  within  a  marine  league  of  the  shore,  if  done 
on  the  high  seas,  which  are  held  to  be  any  waters  on  the  sea-coast  without  the 
boundaries  of  low-water  mark.  It  follows  from  these  principles  that  if  this 
court  has  no  power  under  the  act  of  congress  to  try  and  punish  this  offense 
committed  on  board  of  a  foreign  vessel  on  the  ocean,  it  acquires  no  such  power 
because  she  was  within  a  marine  league  of  our  coast  when  the  offense  was  com- 
mitted. The  principle  on  which  nations  claim  this  extension  of  their  authority 
and  jurisdictional  rights  for  a  certain  distance  beyond  their  shores  is  to  protect 
their  safety,  peace  and  honor  from  invasion,  disturbance  and  insult.  They  will 
not  have  their  strand  made  a  theater  of  violence  and  bloodshed  by  contending 
belligerents.  Some  distance  must  be  assumed.  It  varies  by  different  jurists 
from  one  league  to  thirty;  and  again,  as  far  as  a  cannon  will  carry  a  ball. 
Such  limits  may  be  well  enough  for  their  object,  but  would  be  extraordinary 
boundaries  of  the  judicial  power  and  jurisdiction  of  a  court  of  law. 

§  1  630.  Jurisdiction  is  not  conferred  by  the  fact  that  the  offenses  of  robber fj 
and  murder  on  a  foreign  ship  were  committed  within  a  marine  league  of  the 
coast  of  the  United  States, 

It  is  my  opinion  that  whether  this  offense  was  committed  \Vithin  or  without 
a  marine  league  from  the  coast  of  the  United  States  is  of  no  importance  to  the 
question  of  the  jurisdiction  of  this  court  to  hear  and  determine  it.     The  case, 
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gentlemen,  is  now  left  with  you  to  be  decided  according  to  yonr  judgment  and 
conscience  on  the  fact  and  the  law.  I  have  given  you  distinctly,  I  hope,  ray 
opinion  of  the  law  of  the  case,  and  such  observations  upon  the  most  promi- 
nent facts  as  I  have  supposed  may  be  of  some  service  to  you  in  your  deliber- 
ations on  them.     (Yerdict  of  acquittal  for  want  of  jurisdiction.) 


UNITED  STATES  r.  GRUSH. 
(Circnit  Court  for  Massachusetts:  5  llason,  290-303.    1839.) 

Statement  op  Facts. —  Indictment  for  assault  with  intent  to  kill.  The  ac- 
cased  was  convicted,  and  a  motion  was  made  for  a  new  trial  on  the  ground  of 
want  of  jurisdiction.  The  facts  on  which  the  objection  was  founded  are  stated 
in  the  opinion. 

Opinion  by  Story,  J. 

It  is  agreed  between  the  parties  that  the  place  where  the  vessel  (the  Pacific), 
on  board  of  which  the  offense  was  committed,  lay  at  anchor  at  the  time  of  the 
commission  of  the  oflFense,  was  between  Lovell's  Island,  George's  Island  and 
Gallop's  Island,  which  belong  to  the  city  of  Boston,  as  part  of  its  territorir.l 
limits.  The  tide  ebbs  and  flows  between  these  islands  into  what  is  called  the 
inner  harbor  of  Boston,  and  at  all  times  of  the  tide  there  is  a  great  depth  of 
water  there,  the  bottom  or  channel  never  being  dry,  and  vessels  at  anchor  thero 
are  constantly  alloat  in  the  stream.  The  distances  between  these  islands  is 
about  one-eighth  of  a  mile.  Hale's  map  of  Boston  and  Wadsworth's  chart  (.f 
the  harbor  of  Boston  and  the  adjacent  coasts  and  headlands  are  admitted  in 
evidence  as  accurate  delineations  of  the  same.  The  nearest  headlands  on  the 
main  land  on  each  side  are  the  town  of  Hull  on  the  southern,  and  Point  Shir- 
ley on  the  northern,  side  of  the  harbor  of  Boston,  and  the  distance  between 
these  headlands  is  about  five  or  six  miles.  There  are  a  number  of  islands  be- 
tween these  headlands,  with  narrow  inlets  and  passages  for  vessels  between 
them.  The  main  channel  into  the  inner  harbor  of  Boston  flows  also  between 
them,  in  no  instance  exceeding  one  mile  in  breadth.  Nantasket  Eoads,  as  it  is 
called,  or  the  outer  harbor  of  Boston,  where  vessels,  going  from  and  coming  to 
the  port,  are  accustomed  to  lie  at  safe  anchorage,  is  on  the  side  contiguous  to 
Hull.  There  are  several  islands  further  out  towards  the  ocean;  and. particu- 
larly the  Great  Brewster,  on  which  the  principal  light-house  stands.  The  ex- 
treme point  of  the  main  land,  jutting  from  the  southern  coast  opposite  to  this 
light-house,  is  called  Point  Allerton,  and  the  distance  between  them  is  about 
one  mile  and  a  quarter.  Processes  from  the  state  courts  of  the  county  of  Suffolk 
have  been  at  all  times,  without  objection,  served  as  far  down  as  where  the  Pa- 
cific lay;  and  even  down  to  the  light-house  on  the  Great  Brewster;  but  not 
I) 'low.  Vessels  are  accustomed  to  anchor  where  the  Pacific  lay.  The  towns  of 
Boston  and  Chelsea  constitute  the  county  of  Suffolk.  Such  are  the  material 
facts. 

§  1 640.  The  term  *'  high  seas  "  expresses  that  portion  of  the  sea  which  is  with- 
out the  fauces  terras  on  the  sea-coast. 

The  statute  on  which  the  present  indictment  is  founded  (Stat,  of  1825,  ch. 
27G,  §  22)  declares  "  that  if  any  person  or  persons  upon  the  high  seas,  or  in  any 
ai*m  (f  thesea^  or  in  any  river^  haven,  creek,  basin  or  hay  within  the  admiralty 
jui-isdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular 
state,  on  board  any  vessel,  etc.,  etc.,  shall,  with  a  dangerous  weapon,  or  with  in- 
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tent  to  kill,  etc.,  commit  an  assault  on  another,  such  person  shall,  on  conviction 
thereof,  be  punished,"  etc.,  etc. 

There  cannot,  I  think,  be  any  doubt  as  to  what  is  the  true  moaning  of  the 
words  ^^high  seas^^  in  this  statute.  Mr.  Justice  Blackstone,  in  his  Commentaries 
(1  Com.,  110),  uses  the  words  "  high  sea  "  and  "  main  sea  "  {altum  mare  or  le  haul 
m€€7')  assynonymous;  and  he  adds,  "that  the  main  sea  begins  at  the  low-water 
mark."  But  though  this  may  be  one  sense  of  the  terms  to  distinguish  the  di- 
vided empire  which  the  admiralty  possesses  between  high-water  and  low-water 
mark  when  it  is  full  sea,  from  that  which  the  common  law  possesses  when  it  is 
ebb  sea  (see,  also.  Constable's  Case,  6  Coke,  lOG),  yet  the  more  common  sense  is 
to  express  the  open,  uninclosed  ocean,  or  that  portion  of  the  sea  which  is  with- 
out the  fauces  ierrm  on  the  sea-coast,  in  contradistinction  to  that  which  is  sur- 
rounded, or  inclosed  between  narrow  headlands  or  promontories.  Thus  Lord 
Hale  says  (De  Jure  Maris.,  Ilarg.  Tracts,  ch.  4,  p.  10),  **  the  sea  is  either  that 
which  lies  within  the  body  of  the  county  or  without.  That  arm  or  branch  of 
the  sea  which  lies  within  \\\g  fauces 4errm,  where  a  man  may  reasonably  discern 
between  shore  and  shore,  is,  or  at  least  may  be,  within  tlie  body  of  a  county, 
and  therefore  within  the  jurisdiction  of  the  sheriff  or  coroner;"  and  for  this  he 
cites  Fitz.  Abridg.  Corone.,  399,  8  Edw.  2.  And  then  he  adds,  "The  part  of 
the  sea  which  lies  not  within  the  body  of  a  county  is  called  the  7nam  sea,  or 
ocean."  See  Selden's  Fortescue  De  Laud.  Anglian.,  ch.  32,  p.  G7,  etc.,  notes; 
and  Halede  Port.,  part  2,  ch.  7;  Ilarg.  Tracts,  p.  88;  Vattel,  B.  l/ch.  33,  §  279 
et  seq.;  The  Twee  Gebra^dcrs,  3  Rob.,  336.  In  United  States  v.  Wihberger,  5 
Wheat.,  70,  9i  (§§  1633-30,  supra),  Mr.  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court,  manifestly  inclined  to  the  same  interpretation  of  the  words 
"high  seas,"  in  our  penal  coiie.  If  (says  he)  "the  words  be  taken  acconling  to 
the  common  understanding  of  mankind,  if  they  bo  taken  in  their  received  and 
popular  sense,  the  *high  seas,' if  not  in  all  instances  confined  to  the  ocean, 
which  xoashes  a  coast,  can  never  extend  to  a  river  about  half  a  mile  wide  in  the 
interior  of  a  country."  The  other  words  descriptive  of  place  in  the  present 
statute  give  great  additional  weight  to  this  suggestion;  for  if  "high  seas" 
meant  to  include  other  waters,  why  should  the  suppiemental  words,  "arm  of 
the  sea,  river,  creek,  bay,"  etc.,  have  been  used?  Lord  Hale,  following  the 
exact  definition  given  in  the  book  of  Assizes  (22  Assiz.,  93),  saj^s,  "That  is  called 
an  arm  of  the  sea  where  the  sea  flows  and  reflows,  and  so  far  only  as  the  sea 
flows  and  reflows."  Ilarg.  Tracts,  part  1,  ch.  4,  p.  12;  part  2,  ch.  7,  p.  88;  1 
Hale,  P.  C,  ch.  32,  p.  424;  2  Hale,  P.  C,  ch.  3,  pp.  13,  14,  15,  16,  64;  Com. 
Dig.  Nav.,  B.  Both  ho  and  Lord  Coke  constantly  limit  the  "high  seas"  to 
those  waters  of  the  ocean  which  are  without  the  boundary  of  any  county  at  the 
common  law;  and  we  shall  presently  see  that  narrow  arms  of  the  sea  are 
deemed  to  be  within  the  boundary  of  some  county  of  the  realm.  But  the 
waters  of  the  ocean  upon  the  open  sea-coast  are  admitted  on  all  sides  to  be 
without  the  limits  of  any  county,  and  are  within  the  exclusive  jurisdiction  of 
the  admiralty,  up  to  high-water  mark,  when  the  tide  is  full;  and  are  deemed 
by  the  crown  writers,  generally,  as  the  high  sea  or  main  sea.  2  Hale,  P.  C, 
13,  14,  15,  16,  54;  1  Hale,  P.  C.,  424;  3  Inst.,  57,  113;  2  East,  P.  C,  802;  1 
Bac.  Abridg.,  Coroner,  B.;  2  Bac.  Abr.,  Courts  of  Adm.,  A.;  Com.  Dig.  Adm., 
E.  7,  Nav.,  A. 

From  this  view  of  the  subject  I  am  entirely  satisfied,  as  well  upon'the  lan- 
guage of  the  authorities  as  the  descriptive  words  in  the  context,  that  the  words 
"high  seas"  in  this  statute  are  used  in  contradistinction  to  arms  of  the  sea,  and 
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Ws,  creeks,  etc.,  within  the  narrow  headlands  of  the  coast,  and  comprehend 
only  the  open  ocean,  which  washes  the  sea-coast,  or  is  not  included  within  the 
body  of  any  county  in  any  particular  state.  And  upon  the  facts  admitted  in 
the  present  case,  the  place  where  the  offense  was  committed  is  not  the  "  high 
seas,"  in  this  sense  of  the  terras.  It  is,  in  my  judgment,  "an  arm  of  the  sea," 
in  the  proper  definition  of  that  phrase.  But  an  arm  of  the  sea  may  include 
various  subordinate  descriptions  of  waters,  where  the  tide  ebbs  and  flows.  It 
may  be  a  river,  harbor,  creek,  basin  or  bay;  and  it  is  sometimes  used  to  desig- 
nate very  extensive  reaches  of  waters  within  the  projecting  capes  or  points  of 
a  country.  My  own  opinion  is,  that  arms  of  the  sea,  whether  of  the  one  descrip- 
tion or  the  other,  are  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States.  But  if  they  are  within  the  body  of  any  county  of  a  particular 
state,  the  state  has  also  concurrent  jurisdiction  therein.  See  Hex  v.  Bruce,  2 
Leach,  C.  C,  1003;  Rus^.  &  I^y.  C.  C,  243.  I  do  not  now  go  over  the  grounds 
of  this  opinion,  having  upon  other  occasions  gone  into  them  somewhat  at  large. 
But  to  bring  a  case  within  the  purview  of  the  present  statute,  it  is  not  sufficient 
that  the  place  where  the  oflFense  is  committed  is  within  the  admiralty  jurisdic- 
tion of  the  United  States,  whether  it  be  an  arm  of  the  sea,  creek  or  bay,  etc.; 
bnt  it  must,  by  the  very  words  of  the  statute,  also  be  a  place  "out  of  the  juris- 
diction of  any  particular  state."  And  it  is  out  of  the  jurisdiction  of  the  state, 
in  the  sense  of  this  statute,  if  it  be  not  within  the  body  of  some  county  within 
the  state. 

§  1641.  All  inlets  of  the  sea  whJrh  are  so  narrow  that  a  man  may  discern  an 
ohject  from  shore  to  shore  are  not  jproperhj  the  hUjh  seas,  hut  waters  that  lie  within 
the  hod II  of  a  county. 

This  leads  me  to  consider  what  is  the  proper  boundar}^  of  counties  bordering 
on  the  sea-coast,  according  to  the  established  course  of  the  common  law;  for 
.to  that  T  shall  feel  myself  bound  to  conform  on  the  present  occasion,  whatever 
mifflii  have  been  my  doubts  if  I  were  called  to  decide  upon  original  principles. 
The  general  rule,  as  it  is  often  laid  down  in  the  books,  is,  that  such  parts  of 
rivers,  arms  and  creeks  of  the  sea  are  deemed  to  be  within  the  bodies  of  coun- 
ties where  persons  can  see  from  one  side  to  the  other.  Lord  Hale  uses  more 
guarded  language,  and  says,  in  the  passnge  already  cited,  that  the  arm  or 
branch  of  the  sea  which  lies  within  the  fauces  terras,  where  a  man  may  reason- 
aW// discern  between  shore  and  shore,  is,  or  at  leaf<t  may  he,  within  the  body  of 
a  county.  Hawkins  (PI.  Cr.,  b.  2,  ch.  9,  §  14")  has  expressed  the  rule  in  its  true 
sense,  and  confines  it  to  such  parts  of  the  sea  where  a  man  standing  on  the  one 
side  may  see  what  is  done  on  the  other.  And  this  is  precisely  the  doctrine 
which'is  laid  down  by  Stanton,  J.,  in  the  passage  in  Fitz.  Abridg.  Corone.,  399, 
8  Edw.  2,  on  which  Lord  Coke  and  the  common  lawyers  have  laid  so  much 
stress  as  furnishing  conclusive  authority  in  their  favor.  4  Inst.,  140,  ch.  22; 
S'aunf.  P.  C,  lib.  1,  p.  51  (i.);  2  Gall.,  409.  It  is  there  said,  "It  is  no  part  of 
the  sea  where  one  may  see  what  is  done  on  the  one  part  of  the  water  and  the 
other,  as  to  see  from  one  land  to  the  other."  And  Mr.  East,  in  his  treatise  on 
common  law  (2  East,  P.  C,  ch.  17,  §  10,  p.  804),  manifestly  considers  this  as 
the  better  opinion. 

In  applying  the  law  to  the  state  of  facts  presented  in  the  present  case,  I  con- 
fess that  there  does  not  seem  to  me  any  reason  to  doubt  that  the  place  where 
the  offense  was  committed  was  within  the  county  of  Suffolk.  It  is  not  neces- 
sary to  decide  whether  it  be  a  biiy,  or  haven,  within  the  statute,  though  it 
might,  perhaps,  indifferently  fall  within  each  denomination,  for  it  is  a  narrow 
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arm  of  the  sea,  and  also  a  place  of  safe  anchorage  for  vessels.  See  Hale  De 
Port.  Maris  (Ilarg.  Tracts,  part  2,  ch.  2,  p.  46);  Com.  Dig.  Nav.,  B.  C.  D.  E. 
It  appears  to  me  that  where  there  are  islands  inclosing  a  harbor,  in  the  manner 
in  which  B<;ston  barbor  is  inclosed,  with  such  narrow  straits  between  them,  the 
whole  of  Ihj  waters  must  be  considered  as  included  within  the  body  of  the 
county.  It  is  certain  that  the  islands  themselves  are  within  the  county  of 
Suffolk;  and  whether  they  are  inhabited  or  not  can  make  no  difference  in  the 
principles  of  law.  Islands  so  situated  must  be  considered  as  the  opposite 
shores,  in  the  sense  of  the  common  law,  where  persons,  standing  on  one  side, 
may  see  what  is  done  on  the  other.  There  can  be  no  doubt,  from  the  proximity 
of  Gallop's,  Lovell's  and  George's  Islands  to  each  other,  that  any  person  on 
either  of  their  shores  could  see  what  was  done  on  the  other.  I  do  not  under- 
stand by  this  expression  that  it  is  necessary  that  the  shores  should  be  so  near 
that  all  that  is  done  on  one  shore  could  be  discerned  and  testitied  to  with  cer- 
taint}^  by  persons  standing  on  the  opposite  shore;  but  that  objects  on  the  op- 
posite shore  might  be  reasonably  discerned,  that  is,  might  be  distinctly  seen 
with  the  naked  eye,  and  clearly  distinguished  from  each  other.  Indeed,  upon 
the  evidence  before  me,  I  incline  strongly  to  the  opinion  that  the  lim.ts  of  the 
county  of  Suffolk,  in  this  direction,  not  only  include  the  place  in  question,  but 
all  the  waters  down  to  a  line  running  across  from  the  light-house  on  the  Great 
Brewster  to  Point  AUerton.  In  the  sense  of  the  common  law,  these  seem  to 
me  the  tvue  Juuces  terrce  where  the  main  ocean  terminates. 

Upon  the  whole,  my  opinion  is,  that  the  court  upo?i  the  facts  has  no  juris- 
diction, and  that  a  new  trial  ought  to  be  granted.  This  renders  it  unnecessary 
to  consider  whether  the  other  point,  made  in  arrest  of  judgment,  can  be  main- 
tained. I  allude  to  the  objection,  that,  in  the  caption  of  the  indictment,  after 
the  usual  beginning,  "United  States  of  America,  District  of  Massachusetts,'' 
ehe  letters  {ss.)  are  omitted.  The  point  has,  however,  been  argued;  and,  as  at 
present  advised,  it  strikes  me  to  be  clearly  not  maintainable  as  a  valid  objec- 
tion. The  district  judge  concurs  in  this  opinion;  and  therefore  a  new  trial 
must  be  granted.  Notice  must  be  given  to  the  proj^er  prosecuting  officers  of 
the  state,  that  the  prisoner  may  be  dealt  with  according  to  law  in  the  state 
courts. 

§  1€42.  In  grcn«ral.—  The  courts  of  the  United  States  have  no  jarisrliction  except  such  as 
is  expressly  conferred  by  statute  or  necessarily  implied.  United  States  v.  Ta-wan-ga-ca,* 
Hemp.,  804;  United  States  v.  Alberty,*  Hemp.,  444;  United  States  r.  McKenzie,*  1  N.  Y.  Leg. 
Obs.,  371;  United  States  v.  Plumer.  8  Cliff.,  54;  United  States  v.  Hudson,*  7  Cr.,  33;  United 
States  i».  Coolidge,*  1  Wheat,  415.  To  fine  for  contempt,  imprison  for  contumacj-,  enforce 
the  observance  of  order,  etc.,  are  powers  which  cannot  be  dispensed  with  in  a  court,  and  so 
far  the  federal  courts  possess  powers  not  immediately  derived  from  statute.  United  States 
V.  Hudson,*  7  Ci\,  32.    See  ifg  14,  23,  82,  38. 

§  1643.  The  jurisdiction  of  a  federal  court  depends  upon  three  things:  first,  the  nature  of 
the  offense;  second,  the  «^7/iw  as  to  nationality  of  the  party  committing  it;  and  thirl,  the 
place  where  it  was  committed.  This  is  so  because  the  criminal  jurisdiction  of  the  courts  of 
the  United  States  isJimited.     Ex  parte  Reynolds,  5  Dill.,  3J5. 

§  1644.  The  jurisdiction  of  a  court  cannot  be  limited  by  an  order  of  the  president  or  ciiro<»- 
tion  of  the  attorney-general  Courts  in  determining  the  extent  of  their  jurisdiction  look  to 
the  law,  and,  within  Ihat  jurisdiction,  they  are  absolutely  free  from  the  control  of  anv  other 
department  of  the  gosrenament.     United  States  v,  Lawrence,  13  Blatch.,  295  (§§  34^8-74). 

§  1645.  The  United  States  courts  derive  their  only  power  to  try,  convict  or  punish  from  tho 
constitution  and  the  laws  made  in  pursuance  of  it.  The  jurisdiction  of  offenses  which  are 
Ci^gnizable  at  common  law  resides  in  the  state  courts  alone,  even  though  the  general  govern- 
ment may  be  the  party  immediately  aggrieved  by  the  misdeed  complained  of.  United  States 
V.  Hutchison,*  4  Penu.  L.  J.  Rep..  211. 
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§  16! 6.  Iq  order  to  ascertain  the  jurisdiction  of  the  federal  courts  in  criminal  cas«s  resort 
must  t>e  had  to  the  acts  of  conp^ress  providing  for  the  punishment  of  Crimea ;  for  although 
such  courts  are  unquestionably  to  look  to  the  common  law,  in  the  absence  of  statutory  pro- 
vision, for  rules  of  guidance  in  the  exercise  of  their  functions  in  criminal  as  well  as  in  civil 
cases,  it  is  to  the  acts  of  congress  passed  in  pursuance  of  the  constitution  alone  that  they 
ninst  have  recourse  to  determine  what  constitutes  an  offense  against  the  authority  of  the 
United  State),  it  being  the  settltMl  law  that  the  United  States  has  no  unwritten  code  to  which 
resort  can  be  bad  aa  a  source  of  Jurisdictioa.  (Per  Clifford.  J.,  dissenting.)  Tennessee  v. 
Davis,  10  Otto,  27«  (Const.,  jij?  247:1-2500). 

g  1647.  The  federal  courts  of  inferior  jurisdiction  cannot  take  cognizance  of  criminal  of- 
fenses of  any  grade,  without  the  express  appointment  or  direction  of  positive  law.  To  enable 
them  to  exercise  the  functions  bestowed  by  the  constitution  over  crimes  and  misdemeanors, 
there  must  be  a  designation,  by  positive  law,  both  of  the  offense  and  the  tribunal  which  shall 
take  cognizance  of  it.  Cono;r€»ss  has.  in  its  criminal  legislation,  seJulou^ly  evinced  the  in- 
tention to  use  the  term  high  seas^in  its  popular  and  natural s?nsw*,  and  in  contradistinction  to 
mere  tide-waters  flowing  in  pi>rts,  havens  s\n'\  basins.  An  I  iu^nc^e,  U!ider  the  net  of  March 
24,  1804.  punishing  with  death  ''any  one,  not  beinj^  the  owner,  who  shall,  on  the  high  seas, 
wilfully  and  corruptly  cast  away.  burn,  or  otherwise  destroy  any  ship  or  otiier  vessel  unto 
which  he  belongeth.  being  the  property  of  a  citizen  of  the  United  States,"  the  district  court 
has  DO  jurisdiction  of  the  offense  wlien  committed  within  tlie  tiile-watwM's,  but  not  upon  the 
high  seas.     United  States  v.  Wilson,  3  Blatch.,  435. 

§  164H.  The  courts  of  the  United  States  have  no  jurisdiction  on  an  indictment  against  a 
corporation  for  obstructing  a  navigable  river  by  a  brid-^e  erected  by  state  authority,  unless 
by  maintaining  such  structure  the  defendant  has  violated  the  constitution  of  the  United 
States,  an  act  of  congress,  or  a  treaty,  because  it  is  only  within  those  limits  that  the  courts 
of  the  Unitetl  States  can  act.     United  States  r.  New  Bixlford  Bridge,  1  Woodb.  &  M.,  401. 

§  1640.  The  federal  courts,  having  only  a  limited  juris«lictiou,  cannot  transcend  these 
limits,  though  the  parties  make  no  ohj.^otion.  The  court  is  bound  to  paus:*  whenever,  at  any 
stage  of  the  case,  it  finds  itself  to  be  without  jurisdiction.     IbifL 

§  1650.  Place  of  trial  —  Off mses  withiu  the  United  States.— If  an  offense  against  the 
United  States  be  committed  within  tlie  United  States  it  must  be  tried  in  the  state  and  dis- 
trict within  which  it  is  committed.     United  States  v.  Bir^l,*  1  Rpr..  290. 

§  1651.  The  provisions  of  section  731.  R?vis«  1  Statute=»,  whicli  provides  that,  when  any  of- 
fense is  committed  in  one  district  and  terminated  in  another,  the  trial  may  be  had  in  either, 
and  the  offense  may  be  deemed  to  have  been  committed  in  both,  has  no  application  to  the 
case  of  a  libel  comiX>sed  in  one  district  and  publislie  I  in  another.  In  re  Buell,  8  Dill.,  116 
(§§3183-87). 

g  1653.  The  district  court  of  the  United  States  for  the  district  in  which  a  criminal  is  found 
or  to  which  he  is  brought  has  jurisdiction  to  try  the  offense,  nor  will  it  deliver  up  the 
criminal  that  he  may  be  tried  in  some  other  district.  United  States  v,  Corrie,*  23  Law  Rep, 
145. 

§  1653.  On  a  charge  of  conspiracy  under  section  80  of  the  act  of  March  2,  1867,  the  de- 
fendants may  be  tried  in  the  district  where  the  overt  act  was  committed.  United  States  v, 
Rindskopf,  6  Biss  ,  259  (g§  200-206). 

S  1654.  offtenses  out  of  a  stat?.— Crimes  against  the  laws  of  tlie  United  States,  com- 
mitted outside  of  the  limits  of  a  state,  are  not  local,  but  may  ba  tried  at  such  place  as  con- 
gress shall  designate  bylaw;  but  if  committed  within  a  state  th^y  are  local,  and  must  be 
tried  within  the  district  where  committed.  United  States  t^.  Jackalow,*  1  Black.  484;  United 
States  r.  Dawson,*  15  How..  467;  Hemp.,  646. 

§  1655.  It  is  competent  for  congress  to  prescribe  the  punishment  of  offenses  committed  on 
the  high  seas,  open  roadsteads,  in  any  haven,  basin  or  bay,  or  in  any  river  where  the  sea  ebbs 
and  flows,  although  it  is  within  the  limits  of  a  state.  But  in  such  cases  the  offense  mu^t  be 
tried  in  the  state  where  it  was  committed.     United  States  v.  Jackalow,*  1  Black,  484. 

^  l(j5(j.  offenses  ont  of  the  limits  of  the  United  Stsites.— The  statutes  of  1790  and 

1^25,  requiring  that  an  offense  committed  without  the  limits  of  the  United  States,  on  the 
liigh  seas  or  in  a  foreign  port,  must  be  tried  in  the  district  **  where  the  offender  is  appre- 
hended, or  into  which  he  may  be  first  brouc^ht,"  contemplate  two  classes  of  casf^s,  one  in 
which  the  offender  shall  have  been  apprehended  without  the  limits  of  the  United  States,  and 
brought,  in  custody,  into  the  same  judicial  district;  the  other,  in  which  ho  shall  not  have 
been  so  apprehended  and  brought,  but  shall  have  been  fii*st  taken  into  legal  custody,  after  his 
arrival  within  some  district  of  the  United  States,  and  provide  in  what  district  each  of  these 
classes  shall  be  tried.  They  do  not  contemplate  that  the  government  shall  harve  an  election 
in  which 'of  two  districts  to  proceed  to  trial.     United  States  r.  Bird,*  1  Spr.,  299. 

§  1657.  offenses  at  sea.—  For  crimes  committed  on  the  high  seas,  the  offender  may  be 
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prosecuted  in  the  district  where  he  is  apprehended,  or  into  which  he  shall  first  be  brought. 
United  States  r.  Thompson,*  1  Sumn.,  170. 

^  1C58.  The  act  of  MnrcJi  3.  1825,  declaring  that  "the  trial  of  all  oflfenses  which  shall  be 
committed  upon  the  higli  soas  or  elsewhere,  out  of  the  limits  of  any  state  or  district,  shall  be 
ill  tlie  district  where  the  offender  is  appn'hondeJ,  or  into  which  he  may  be  first  brought,"  is 
in  the  alternative,  nnd  the  jurisdiction  may  he  exercised  either  in  the  district  into  which  the 
prisoners  are  first  brought,  or  in  that  in  which  they  are  apprelieuded  under  lawful  authority, 
f.)r  trial  for  the  offense.     Uuit«.d  States  v.  15a!icr,*  5  Blanch.,  6. 

^  1059.  Though  where  a  person  is  inilicted  for  murder  on  the  high  seas  it  must  be  shown 
that  he  was  first  apprehendtHl  within  t'ne  district  in  which  the  indictment  is  found,  yet  where 
no  evidence  of  that  fact  was  given,  and  the  point  was  not  made  on  the  trial,  it  was  held  that 
evidence  that  the  ship  was  hound  f  a*  a  town  m  which  the  indictment  was  found  is  sufficient 
proof  of  his  first  apprehension  in  that  district.     United  States  r.  Mingo,*  2  Curt,  1. 

?$  1(>(I0.  The  act  of  March  3,  182 ).  makes  an  assault  committed  with  a  dangerous  weapon 
on  board  an  American  vessel,  upon  the  high  seas,  a  crime  against  the  United  States,  cogni- 
zible  **  in  the  district  where  tlie  offender  is  appreliended  or  Into  which  he  may  first  be 
brought."  It  is  held  tliat  a  person  who,  on  the  commission  of  the  offense,  has  been  placed  in 
irons  on  board  ship,  and  so  kopt  until  the  vess  d  reaches  the  lower  quarantine  anchorage  in 
New  York  harbor,  within  the  eastern  district  of  tliat  state,  and,  after  remaining  there  several 
days,  is  delivered  to  the  harbor  police  of  the  state  of  New  York,  and  by  them,  without 
process  or  warrant,  carried  to  New  York  city  and  delivered  over  to  the  marshal  of  the 
soulheni  district  of  New  York,  a  warrant  for  his  arrest  being  afterwards  delivered  to  the 
niarslial,  may  bo  tried  and  punished  in  the  circuit  court  for  the  southern  district.  United 
Sates  V.  Arvvo.*  19  Wall.,  4'!6. 

g  1661.  Where  the  mi  inbers  of  the  crew  of  an  American  whaling  vessel  were  indicted  and 
convicted  of  en«leavoring  to  make  a  mutiny  and  revolt  on  board  th  *  vessel  while  on  a  voyage 
o  1  the  higli  seas,  and  no  obj.^ction  was  made  at  the  trial  that  there  was  no  proof  to  support  the 
averment  in  the  indicttncnt  that  the  southern  district  of  New  York  in  the  second  circuit  was 
t!ie  district  and  circuit  into  which  the  defendants  were  first  brought  and  apprehended,  it 
was  held  to  be  too  late  to  raise  the  objection  on  a  motion  in  arrest  of  judgment.  United 
States  V.  Crawford,*  I  N.  Y.  Leg.  OI)s.,  388. 

:i  1662.  larceny  iu  niiat!i?r  state. —  It  is  held  that  one  who  steals  goods  in  Maryland 

and  brinjrs  them  into  the  District  of  Columbia  may  be  convicted  and  punished  in  the  latter 
place.     United  8tatL>s  v,  Tolsr)n,  1  Cr.  C.  C,  200;  United  Slates  u.  Hankey.  2  Cr.  C.  C.  65. 

v;  166:).  forced  cV.iCk  sent  by  mni!.—  A  forged  check  was  placed  in  a  letter  in  Balti- 

mori',  anil  put  into  the  po^tn'lice,  directed  to  Washington.  Held,  not  an  uttering  at  Wash- 
ington. United  Stat e-^  r.  Pijnnpton,*  4  Cr.  C.  C,  309.  It  was  also  h^^ld  that  an  indictment 
would  not  lie  in  W^ish;i)j;ton  county  for  false  pretenses  made  out  of  the  county,  although  the 
money  was  obtained  in  the  county.     Ibid. 

§  166L  i^troke  in  Alexinilrhi,  dcnth  in  Miiryland.— Where  the  mortal  stroke  was 

given  in  Alexandria,  and  the  death  happened  in  Maryland,  the  circuit  court  for  the  District 
oi'  Columbia  has  no  jurisdiction  of  the  offense  of  homicide.  United  States  v.  Bladen,*  1  Cr. 
C.  C,  548.     But  see  United  Slates  v.  Guiteau,  1  Mackey,  498,  563.  » 

§  1665.  stroke  nt  sea,  death  on  land.— Section  11  of  the  crimes  act  of  April  30,  1*93, 

d, 'daring  that  murder  committed  on  the  high  seas  shall  be  tried  in  the  district  court  where 
t'le  offender  is  apprehended,  or  into  which  he  shall  be  first  brought,  does  not  give  the  circuit 
cjurt  jurisdiction  where  the  stroke  took  place  at  sea  and  the  death  upon  the  land.  United 
States  V.  Magili,*  1  Wash.,  463. 

g  166i>.  treason  in  another  state—  Greiner  was  brought  before  the  district  judge  of 

the  United  States  in  Pennsylvania  in  18'J1,  on  a  charge  of  treason  committed  in  Georgia.  It 
w^as  admitted  that  the  United  States  courts  did  not  at  that  time  sit  in  Georgia,  nor  did  their 
process  actually  run  there,  on  account  of  existing  hostilities,  and  that  the  defendant  could 
not  have  a  *' speedy  trial  by  a  jury  of  the  state  and  district"  where  the  crime  was  com- 
mitted, as  is  secured  by  the  constitution.  These  circumstances  existing,  and  the  district 
attorney  not  asking  for  a  removal  of  the  defenrlant  to  the  district  where  the  crime  was  commit- 
ted, under  the  thirty-third  section  of  the  judiciary  act  of  Sei>tember  24,  1789,  providing  for  a 
removal  in  such  cases,  but  asking  that  the  defondant  be  committed  or  held  for  trial  at  the 
next  actual  session  of  tlie  United  States  court  for  the  southern  district  of  Georgia,  the  judge 
held  that  he  could  do  nothing  more  than  require  the  defendant  to  give  security  to  keep  the 
peace,  and  be  of  good  behavior  in  all  cases  arising  under  the  constitution  and  laws  of  the 
United  States.     United  States  v.  Greiner,*  4  Phil.,  390. 

^  1637.  brought  wilhin  district  illegally.— It  cannot  be  pleaded  to  the  jurisdiction 

of  the  circuit  court  of  the  United  States,  to  take  cognizance  of  an  offensj  against  the  United 
States  committed  within  the  district  for  which  the  court  is  sitting,  that  the  defendant  was 

4C8 


JURISDICTION.  §§  1GG8-1 675. 

brought  within  the  jurisdictioa  from  Canada,  under  a  charge  of  committing  a  crime,  the 
commission  of  which  extradition  is  not  provided  for  in  our  treaty  with  Great  Britain 
United  States  v,  Caldwell,*  8  Blatch..  131. 

§  1G68.  nuisance.—  It  seems  that  an  indictment  for  keeping  and  maintaining  a  nui- 
sance can  only  be  prosecuted  in  the  state  within  which  the  nuisance  is  located,  for  only  in  that 
state  is  it  a  trespass  and  a  crime.     Mississippi  &  Missouri  R*y  Co.  v.  Ward,  2  Black,  494. 

§  1669.  Confined  to  the  district—  The  jurisdiction  of  the  circuit  courts  of  the  United 
States  in  criminal  cases  is  confined  to  offenses  committed  within  the  district  for  which  those 
courts  respectively  sit,  whore  the  offenses  are  committed  on  land.  Hence,  after  the  act  of 
April  20,  1818,  divided  the  district  of  Pennsylvania,  created  a  district  court  for  the  western 
district,  and  vested  this  court  with  circuit  court  jurisdiction  within  tho  western  district, 
except  in  cases  of  appeal,  the  circuit  court  for  the  district  of  Pennsylvania  no  longer  had 
jurisdiction  of  crimes  committed  in  the  western  district.  Under  such  circumstances,  an  in- 
dictment in  the  circuit  court  which  states  that  the  crime  was  committed  at  the  district  of 
Pennsylvania  does  not  show  that  the  court  has  jurisdiction,  since  It  might  have  been  com- 
mitted in  either  the  eastern  or  the  western  district.     United  States  v.  Woods,*  2  Wheeler,  8S5. 

g  1670.  JMstrict  to  be  previously  ascertained.— The  sixth  amendment  to  ihe  constitution, 
providing  that  **inall  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  state  and  district  wheivin  the  crime  slmll  have 
been  committed,  which  district  shall  have  been  previously  ascertained  by  law,"  requires  that 
the  district  shall  have  been  ascertained  previous  to  the  commission  of  the  crime.  One  who 
committed  an  offense  in  the  southern  district  of  New  York,  prior  to  February  25,  1865,  at 
which  date  the  eastern  district  was  formed  from  the  southern  district,  cannot,  therefore,  be 
tried  for  the  offense  in  the  eastern  district.     United  States  v.  Maxon,*  5  Blatch.,  360. 

g  1671.  The  provision  in  the  sixth  amendment,  that  "in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  t*i  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been  committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law,"  applies  only  to  offenses  committed  within  the  limits  of  a  state. 
United  States  v.  Dawson,*  15  How.,  467. 

§  1672.  On  August  16,  1856,  the  territory  of  WaMiington  then  being  divided  into  three 
judicial  districts,  and  Pierce  county  being  in  the  third  district,  congress  passed  an  act  declar- 
ing that  t^e  judges  of  the  supreme  court  in  each  of  the  territories  should  fix  and  appoint  the 
several  times  and  places  of  holdinj?  the  several  courts  in  their  respective  districts.  Pui*suant 
to  this  act,  the  jutlges  of  the  supreme  court  of  this  territory  assembled  at  its  capital  on  No- 
voinbcr  10.  1^56.  and  proceeded  tolix  tiie  times  and  places  of  holdin.?  the  courts  in  the  several 
districts.  In  the  third  district  two  terms  were  appointed,  the  term  for  that  fall  to  commence 
in  Pierce  county  on  the  third  Monday  in  November.  On  the  assembling  of  the  legislature. 
Pierce  county  was  transferred  to  the  second  judicial  district.  A  ti?rm  of  the  district  court 
for  Pierce  county  wa?  held  after  the  passage  of  the  act  of  con^cress  on  August  16th,  but  prior 
to  the  action  of  the  judges  of  the  supreme  court,  or  the  transferring  of  Pierce  county  to  the 
second  district.  At  this  term,  lieM  on  the  third  Monday  in  November,  1856,  the  grand  jury, 
inquiring  for  the  body  of  tlie  county  of  Pierce,  found  a  bill  of  indictment  against  the  prisoner 
for  murder.  At  the  same  term  the  defendant  was  arraigned  and  tried  on  this  in<iic.m 'Ut; 
the  jury  not  being  able  to  agree,  the  case  was,  on  the  transfer  of  Pierce  county  to  tlie  second 
district,  passed  into  the  second  district,  and  the  defendant  was  put  on  trial  in  the  district 
court  for  the  second  district,  in  which  was  Pierce  county,  and  a  verdict  of  guilt}'  found 
against  him  on  the  original  indictment.  It  was  lield  that  tlie  defendant  was  not  deprived  of 
any  rights  conferred  on  him  by  that  clause  of  the  constitution  entitling  him  to  a  trial  in  the 
district  in  which  the  crime  was  committed,  which  district  must  have  been  previously  ascer- 
tained by  law;  and  it  was  further  held  that  the  district  court  for  Pierce  county,  in  the  first 
instance,  and  the  district  court  for  the  second  judicial  district  in  the  second  place,  had  full 
and  complete  jurisdiction  in  the  premises.     Leschi  v.  Washington  Territory:*  1  Wash.  TV,  13. 

^  1673.  OlTenses  on  the  higli  seas. —  A  crime  committed  on  waters  on  the  sea-coast,  which 
are  without  the  boundaries  of  low-water  mark,  is  committed  on  the  high  seas,  within  the 
meaning  of  the  act  of  April  30,  17C0,  giving  to  the  circuit  court  jurisdiction  of  crimes  com- 
m.tted  on  the  high  seas,  although  such  waters  may  be  in  a  bay  or  roadstead  within  the  juris- 
dictional limits  of  a  foreign  government.     United  States  v.  Koss.*  1  Gall.,  624. 

8  1674.  Ac  the  tiuie  of  the  adoption  of  the  constitution,  the  admiralty  courts  did  not  pun- 
ish misdemeanors  committed  within  the  body  of  a  county;  and  hence  there  must  be  an  act 
of  congress  to  punish  such  misdemeanors,  or  no  jurisdictioa  over  them  exists  in  the  circuit 
courts.     United  States  v.  New  B^'diorJ  Bridge,  1  Woodb.  &  M.,  470. 

§  1675.  Locality  is  the  chief  test  of  admiralty  jurisdiction  over  crimes  as  well  as  over  torts, 
and  a  misdemeanor  co:nmitte<l  within  the  body  of  a  county,  though  upon  tide-water,  is  not 
within  the  criminal  jurisdiction  of  courts  of  admiralty.     Ibid. 
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§  1676.  The  circuit  court  has  jurisdiction  of  the  crime  of  murder  committed  on  the  high 
seas,  under  the  eighth  section  of  the  act  of  April  30,  1790,  unless  the  defendant  is  a  foreigner, 
and  the  offense  be  committed  on  board  of  a  vessel  which  at  the  time,  in  point  of  fact  as  well 
as  of  right,  is  the  property  of  subjects  of  a  foreign  state,  who  have  at  the  time,  in  virtue  of 
this  property,  the  control  of  such  vessel.  An  indictment,  therefore,  for  murder,  under  this 
sectiou,  which  alleges  that  the  ship  on  which  the  offense  was  committed  was  the  prop- 
erty of  "a  certain  person  or  persons  to  the  jurors  unknown,  being  a  citizen  or  citizens  of  the 
United  States,"  excludes  the  case  from  that  class  o^'  vessels  over  which  the  jurisdiction  of 
the  court  does  not  attach,  and  is  in  tliis  respect  sufficient.  United  States  v.  Demarchi,*  5 
Blatch.,  84. 

§  1677.  The  civil  juris  iiction  of  the  courts  of  the  United  States,  in  maritime  causes  of 
contract  or  tort,  eniLiaces  tide-waters  within  the  bays,  inlets  of  the  sea  and  harbora  along 
the  sea-coubt  of  the  ctuntrv,  and  in  navigable  rivers.  United  States  v,  Wilson,*  3  Blatch., 
437. 

§  1678.  But  it  is  a  fundamental  doctrine,  in  respect  to  the  federr.l  courts  of  inferior  juris- 
diction, that  they  cannot  take  cognizance  of  criminal  offenses  of  any  grade  without  the  ex- 
press appointment  or  directi«>n  of  positive  law.    Ibid, 

^  1671>.  The  offense  of  wilfully  destroying  a  vessel  is  not  cognizable  in  the  federal  courts 
unless  committed  on  the  high  sens.     Ibid. 

^  16S0.  Congress,  in  its  criminal  legislation,  lias  used  the  terra  high  scaa  in  its  popular  and 
natural  &ense,  and  in  contradistinction  to  mere  tide-waters  flowing  in  ports,  havens  and 
basins.     Ibid. 

g  1681.  Where  the  defendant,  a  mariner,  was  indicted  in  the  United  States  circiiit  court, 
for  larceny  alleged  to  have  been  committed  on  the  high  seas,  the  court  instructed  the  jury 
that,  if  the  offense  was  committed  in  the  harbor  of  Vera  Cruz,  and  within  the  Mexican  ter- 
ritory, they  had  no  jurisdiction  to  punish  him,  and  that  the  act  of  1790  did  not  authorize  that 
court  to  try  persons  for  crimes  committed  within  a  foreign  tf  rritory,  although  upon  the  Beas 
where  the  tide  ebbs  and  flows.     United  States  v.  Jackson,*  2  N.  Y.  Leg.  Obs.,  3. 

§  16S2.  The  courts  of  the  United  States  h.ive  no  jurisdiction  to  punish  the  stealing  of  a 
treasure  from  the  bottom  of  the  sea,  within  one  hundred  and  fifty  feet  from  the  shore  of 
Mexico,  after  tlie  vessel  which  carried  the  treasure  (being  an  American  vessel)  had  gone  to 
pieces  and  sunk  to  the  lM)ttom.  Mexico  has  complete  and  exchnive  jurisdiction  of  crimes 
committed  within  a  marine  league  of  its  shore,  not  on  a  vess<'l  of  another  nation;  and  when 
a  vessel  is  destroyed  and  gors  to  the  lM)ttom,  it  is  no  longer  construciive  territory  of  the 
nation  to  whose  citizens  it  belongs,  and  the  jurisdiction  of  such  nation  over  it  ceases.  Uaifed 
States  V.  Smiley,*  6  Saw.,  640. 

g  1683.  Wliere  a  shot  wy.s  tired  from  an  Anw  rican  vessel,  and  tock  effect  and  killed  a  man 
on  board  a  schooner  lying  in  a  harbor  of  one  of  the  Society  Islands,  held,  that  the  act  was 
committed  on  board  the  schooner,  and  jurisdiction  belonged  to  the  foreign  government,  and 
not  to  the  courts  of  the  United  States.     United  States  v.  Davis^*  2  Sumn.,  483. 

t;  16*»4-.  An  offense  committed  on  board  an  American  vessc?l  lying  at  a  place  called  Humaco, 
Porto  Kico,  for  tlie  pu  po  e  of  taking  in  a  cargo,  is  held  to  have  been  within  the  admiralty 
and  maritime  juritdici^on  of  the  United  States.  United  States  v.  Turner,*  2  N.  Y.  Leg. 
Obs.,  3o6. 

g  1685.  Under  the  twelfth  section  of  the  act  of  April  80,  1790.  it  is  held  that  the  circuit 
court  has  jurisdiction  of  a  revolt  committed  on  a  vessel  while  lying  in  the  river  about  one 
and  a  half  miles  below  &t.  Ubes,  and  within  the  bar,  the  river  being  about  a  mile  and  a 
half  wide  at  the  mouth.     United  States  v.  Smith,  3  Wash..  78,  n. 

8  1686.  Section  5  of  the  act  of  March  ;i.  1825.  enacting  that.  "  if  any  offense  shall  be  com 
mitted  on  board  any  ship  or  vessel  bel(m.:^ing  to  any  citizen  or  citizens  of  the  United  States 
while  lying  in  a  port  or  ]>lace  within  the  jurisdiction  of  any  foreign  state  or  sovereign,  by 
any  person  belonging  to  the  company  of  the  said  ship  or  any  passenger,  on  any  other  person 
belonging  to  the  company  of  said  ship  or  any  other  passenger,  the  same  offense  shall  be 
cognizable  by  the  proper  circuit  court  of  the  United  States,"  restricts  the  jurisdiction  given 
to  offenses  upon  the  j^erFon  of  an  individual,  and  cannot,  by  any  reasonable  construction,  be 
extended  to  offenses  upon  or  against  the  property  of  another.  United  States  v.  Morel,*  18 
Am.  Jur.,  279. 

^  1687.  Under  the  act  of  March  3,  1^35,  punishing  the  crime  of  endeavoring  to  make  a  revolt 
and  mutiny  on  board  any  American  vesso',  when  committed  on  the  high  seas  or  in  any  other 
waters  within  the  admiralty  and  maritime  juiisl.ction  of  the  United  States,  it  is  held  that 
the  admiralty  and  maritime  jurisdiction  of  the  United  .States  extends  to  all  places  where  the 
tide  ebbs  and  flows.  By  the  former  act  of  18*3\  congress  intended  to  exercise  the  power  of 
the  United  States  to  punish  its  own  citizens  fi)r  the  offenses  therein  specified,  when  committed 
on  tide-waters  in  any  part  of  the  world.     The  United  States  circuit  court  has,  therefore, 
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jurisdictioo  to  punish  an  attempted  revolt  committed  on  an  American  vessel  lying  in  an  in- 
closed dock  in  t lie  port  of  Havre,  where  the  tide  ebbs  and  flows.  United  States  v.  Roberts,* 
2  N.  Y.  Leg.  Obs,,  99. 

§  168S.  Under  the  act  of  March  S,  1835,  punisliing  the  offense  of  endeavoring  to  make  a 
mniiny  or  revolt,  if  committed  on  an  American  sliip  **on  the  high  seas  or  any  other 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States,"  the  jurisdiction 
of  the  circuit  court  extends  to  all  places  aud  waters  where  the  tide  ebbs  and  flows.  United 
States  r.  Lynch,*  2  N.  Y.  Leg.  Ol)s.,  51. 

§1689.  The  United  States  circuit  court  has  jurisdiction  of  an  offense  against  the  laws  of 
the  United  States,  committed  upon  an  American  vessel,  in  the  mouth  of  a  river  on  the  coast 
of  Africa,  where  the  river  is  several  miles  brood  and  really  an  arm  of  the  sea,  and  which  was 
cjntinuonsly  and  uninterruptedly  committed  until  the  capture  of  the  vessel  in  the  Atlantic 
Ocean  several  miles  from  land.     United  States  v.  Gordon,  5  BLatch.,  18. 

£  UOO.  The  federal  district  court  has  no  jurisdiction  to  try  an  indictment  for  larceny  on 
board  a  vessel,  if  the  vessel  at  the  time  was  lying  in  a  port  of  the  United  States.  United 
States  V.  Davis ,♦  2  N.  Y.  Leg,  Obs.,  85. 

§14>91.  Tlie  words,  **out  of  the  jurindiction  of  any  particular  state,**  used  in  the  crimes 
act  of  April  30,  17d0,  to  define  the  limits  of  the  power  of  the  government  to  punish  piracy, 
means  out  of  the  jurisdiction  of  any  ono  of  the  United  States,  and  does  not  refer  to  foreign 
rates.    United  irUtes  r.  Pirates.  5  Wheat,  1S4  {gg  5J2-5ol). 

S  1692.  Murder  committed  by  a  foreigner  upon  a  foreigner  on  board  a  fort»ign  vessel  on  the 
high  seas  is  not  a  crime  within  the  cognizance  of  the  courts  of  the  United  States  under  the 
crimes  act  of  April  80,  17tO.     Ibid. 

§  169*1.  Under  the  act  of  congress  of  80th  April,  1790,  the  circuit  court  of  the  United  States 
lias  no  jurisdiction  of  an  indictment  for  murder  where  the  facts  were  that  the  stroke  was  given 
on  the  high  s^as  and  the  death  took  place  in  a  foreign  land.  United  States  v.  McGill,  4  Dal., 
429. 

§  1694.  The  plundering  of  pro^x^rty  from  a  vessel  stranded  on  the  shore  of  tlie  island  of 
Sumatra,  upon  an  aim  or  an  inlet  of  the  sea,  is  an  offense  cognizable  by  the  courts  of  the 
United  States.  If  the  property  had  been  taken  from  the  shore,  while  separated  from  the 
wreik,  our  courts  would  still  have  jurisdiction.     United  States  r.  Pitman,*  1  Spr.,  193. 

g  1695.  An  offense  committed  on  board  an  American  vessel,  while  lying  within  the  waters 
of  a  foreign  country,  is  within  the  jurisdiction  of  the  courts  of  the  United  States,  under  sec- 
tion 5847  of  the  Revised  Statutes.     United  States  v.  Bennett,*  8  Hughes,  466. 

§1696.  State  and  federal  jurisdiction.— In  cases  of  concurrent  jurisdiction,  the  court 
which  first  acquires  jurisrliction  retains  it;  and  this  rule  applies  between  federal  and  state 
courts  in  criminal  as  well  as  in  civil  cases.  United  States  v.  Wells,*  11  Am.  L.  Reg.  (N.  S.), 
424;  15  Int.  Rev!  Rec,  56. 

§  1697.  Where  a  marshal,  charged  with  the  arrest  of  a  party,  finds  him  in  the  custody  of 
the  sheriff  for  the  same  offense,  he  should  make  return  of  that  fact,  and  proceed  no  further; 
but  if  he  takes  him  from  the  custody  of  the  sheriff,  the  federal  court,  on  being  apprised  of 
the  facts,  will,  while  sustaining  the  indictment,  remand  him  to  the  custody  of  the  state 
authorities.     Ibid. 

§  1698.  Offenses  committed  upon  tide-water  in  the  body  of  a  county  are  within  the  con- 
cirrent  jurlsiliction  of  the  fetleral  and  state  courts,  and  the  one  first  obtaining  jurisdiction 
retains  it.    United  States  r.  Durkee,  1  McAl.,  196  (S§  559-682). 

§  1699.  The  jurisdiction  of  the  federal  courts,  in  case  of  a  conspiracy  to  prevent  a  voter 
from  the  advocacy  and  support  of  his  favorite  candidate  for  congress,  is  not  ousted  by  the 
fact  that,  in  carrying  out  the  conspiracy,  a  crime  was  committed  against  a  state  law  of  a 
higher  grade  than  the  conspiracy.     United  States  v.  Goldman,  3  Woods.  187  (g^  2i;)0-93). 

^  1700.  State  conrts.— It  seems  that  no  part  of  the  criminal  jurisdiction  of  the  United 
States  can  be  delegated  to  the  state  courts.     Stearns  v.  United  States,  2  Paine,  303. 

g  1701.  A  state  court  has  no  jurisdiction  to  try  a  person  for  a  homicide  committed  by  him 
while  engaged  in  the  regular  military  service  of  the  United  States  and  acting  under  com- 
mands of  his  officers.     Petition  of  Hurst,  2  Flip.,  511. 

g  1 702.  The  supreme  court  of  a  state  cannot  supervise  and  annul  the  proceedings  of  a  com- 
missioner of  the  United  States,  and  discharge  a  prisoner  who  has  been  committed  by  the 
commissioner  for  an  offrjns?  against  the  United  States.  Nor  can  it  exercise  jurisdiction 
over  the  proceedings  and  judgment  of  a  district  court  of  the  L^nited  States,  set  aside  and 
annul  its  judgment,  and  discharge  a  prisoner  who  has  been  tried  and  found  guilty  of  an 
offense  against  the  United  States  and  sentenced  to  imprisonment  by  the  district  court.  Able- 
man  V.  Booth,  and  United  States  v.  Booth.  21  How.,  506. 

i^  1703.  When  a  prisoner  before  a  federal  court  has  given  bail  and  is  suhseqviontly  arrested 
br  state  process  and  imprisoned,  the  federal  cour;  will  not  issue  ahabei^  corpus  to  bring  the 
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prisoner  before  its  bar.  Application  sliould  be  made  to  the  state  court.  United  States  r. 
Rector.  5  McL..  174. 

§  1704.  Section  711  of  the  United  Slates  Revised  Statutes  enacts  that  the  jurisdiction  vested 
in  the  courts  of  the  United  States  over  crimes  and  offenses  cognizable  under  the  laws  of  the 
United  States  shall  be  exclusive  of  that  of  the  state  courts.  Therefore  where  a  state  court 
arrested  one  on  a  charge  of  murder,  and  the  killing  was  done  in  a  navy  yard,  in  which  crimi- 
nal jurisdiction  had  been  ceded  by  the  state,  the  district  court  released  the  prisoner  on  a  writ 
of  Jiabeas  corpus.     Ex  parte  TAtein,  1  Hughes,  589. 

§  1 705.  On  a  petition  for  a  writ  of  habeas  corpus  it  appeared  that  the  petitioner  had  been 
tried  in  the  state  court  of  Georgia  and  convicted  of  committing  i>erjury  before  a  United  States 
commissioner,  and  confined  in  the  penitentiary.  Held^  that  the  state  court  Jiud  no  jurisdic- 
tion of  the  offense  of  perjury  committed  in  the  federal  tribunals ;  and  that  a  i^erson  imprisoned 
by  a  state  court  for  such  an  offense  could  ba  set  at  liberty  by  a  writ  of  habeas  corpus  under 
the  act  of  February  5,  1867.     Ex  parte  Bridges,*  2  Cent.  L.  J.,  y27. 

§  1708.  Over  places  within  a  state.—  The  federal  coui-ts  have  no  jurisliction  over  a  place 
within  the  limits  of  a  state,  which  has  been  purchased  and  occupied  by  the  United  States, 
unless  the  state  has  surrendered  her  jurisdiction.  So  held  in  a  prosecution  for  larceny  com- 
mitted on  land  in  Virginia  which  had  been  purchased  at  tax  sale  by  the  United  Statue  during 
the  civil  war.  United  States  *;.  Penn,*  4  Hughes,  491.  Where  a  tract  of  laiid  was  ceded  by 
the  state  of  Massachusetts  to  the  United  States,  for  a  navy  yard,  reserving  in  the  state  a  con- 
current jurisdiction  with  the  United  States,  so  far  as  that  all  civ.l,  and  such  criminal  process 
as  might  be  issued  under  authority  of  the  state  against  any  person  charged  with  crime  com- 
mitted without  the  said  tract,  might  be  executed  therein,  it  was  held  that  this  tract  was 
-within  the  exclusive  jurisdiction  of  the  United  States  in  such  a  sense  as  to  give  the  circuit 
court  jurisdiction  of  a  murder  committed  there.     United  States  v.  Travers,*  2  Wheeler,  490. 

5;  1707.  By  the  act  admitting  Kansas  into  the  Union,  she  was  placed  on  an  **  equal  footing 
with  the  original  states  in  all  respects."  By  the  constitution  congress  is  emiKiwered  to  exer- 
cise authority  over  all  places  purchased  by  the  consent  of  the  legislature  of  the  state  in  which 
the  same  simll  be,  for  the  erection  of  forts,  etc.  Fort  Harker  was  located  on  land  occupied 
by  the  United  Slates  as  a  military  post.  The  land,  of  coui*se,  was  never  purchased,  and  no 
consent  was  given  by  the  legislature  of  Kansas  to  its  use  as  a  fort.  Htld,  that  ihe  federal 
courts  had  no  jurisdiction  ovf  r  a  case  of  murder  committed  on  said  iand  after  Kansas  was 
admitted  into  the  Union.     Uuite<l  States  v,  Stahl,  McCahon.  20(5  (,^  1624). 

§  1708.  In  the  Indian  country. —  It  seems  that  the  federal  courts  have  no  juristliction  over 
offenses  committed  within  an  Indian  reservation  situated  within  the  territorial  limits  of  a 
state.  United  States  v,  Sa-coo-da-cot,  1  Abb.,  iJ83;  S.  C,  United  States  v.  Yellow  Sun,  1  Dill., 
277.     See  ^15^9,  16Ca 

§  1709.  In  the  absence  of  express  authority  the  courts  of  the  United  States  have  no  juris- 
diction to  punish  offenses  committed  by  Indians  who  reside  upon  a  reservation,  whicii  are 
committed  by  them  off  the  reservation,  and  within  th^.*  limits  of  a  state.     Ibid, 

§1710.  Four  Indians  having Jbeen  convicted  of  murder  in  a  federal  court,  the  court  de- 
clined to  sentence  them,  on  its  own  motion,  on  the  ground  that  it  had  no  jurisdiction  of  the 
case,  but  ordered  that  they  be  turned  over,  on  demand,  to  the  state  authorities,  who  had 
jurisdiction,  or  discharged  if  no  demand  was  made.     Ibid. 

§  1711.  Section  5356  of  the  Revised  Statutes,  which  provides  for  the  punishment  of  larceny 
committed  in  a  place  within  the  exclusive  jurisdiction  of  the  United  States,  was  made  a  part 
of  the  Indian  intercourse  act  of  June  80,  18S4,  by  section  25  thereof,  whenever  tiie  larceny 
was  committed  by  a  white  man  upon  the  goods  of  an  Indian,  and  vice  versa;  and  as  su*:h  it 
was  extended  over  Oregon  by  the  act  of  June  5,  1850.  The  admission  of  the  state  into  the 
Union  did  not  work  a  rejjeal  of  this  provision,  since  congress  has  power  to  legislate  upon  the 
subject  of  intercourse  with  the  Indian  tribc^s,  irrespective  of  state  lines.  The  federal  courts 
for  the  district  of  Oregon,  therefore,  have  jurisdiction  of  larceny  committed  by  a  white  man 
upon  the  goods  of  an  Indian  within  the  •'  Indian  country  "  in  the  state  of  Oregon.  United 
States  V.  Bridleman,*  7  Saw.,  243. 

§  1712.  The  treaty  of  June  9,  1855,  establishing  the  Umatilla  reservation,  made  that  reser- 
vation *' Indian  country"  within  the  meaning  of  the  act  of  June  30,  1834;  and  section  5.3ot5, 
Revised  Statutes,  declaring  that  so  much  of  the  laws  of  the  United  States  as  provides  lor  the 
punishment  of  crimes  committed  within  anyplace  within  the  sole  and  exclusive  jurisdiction 
of  the  United  States  shall  be  in  force  in  the  Indian  country.  The  admits^on  of  Oregon  into 
the  Union,  with  this  reservation  established  within  its  limits,  could  not  abrogate  or  modify 
this  treaty.  All  crimes  committeJ  within  this  reservation,  by  a  wliite  man  upon  an  Indian, 
and  vice  versa,  and  made  punis^hable  by  the  laws  of  the  United  States,  are  within  the  juris- 
diction of  the  federal  courts  for  the  district  of  Oregon.     Ibid. 

§  17U5.  The  state  of  Kansas  was  admitted  into  the  Union  on  an  equal  footing  with  tne 
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original  states,  and  no  exception  was  made  as  to  jurisdiction  over  the  reservation  of  the  Kan- 
sas tribe  of  Indians.  Held,  the  state  courts  had  exclusive  jurisdiction  over  u  profiecution  for 
the  murder  on  said  reservation  of  a  white  man  by  a  white  man.  Uuited  States  v.  Ward, 
McCahon,  199  (g§  1625-27). 

§  1714.  From  the  time  of  tlie  Louisiana  purchase  a  tract  of  land  was  occupied  ns  a  uiili- 
taiy  reservation  by  the  United  States  in  what  is  now  ICansas.  Tliat  state  was  admitted  into 
the  CJnion,  but  no  jurisdiction  over  such  reservation  was  reserved  by  the  United  States.  Later 
the  ttate  of  Kansas  by  legislative  enactment  ceded  exclusive  jurisdiction  of  the  reservation 
to  the  United  States.  Held,  that  under  the  constitution  theicgislature  had  the  power  to  make 
such  cession,  and  that  notwithstanding  the  fact  that  no  acct^piance  of  such  cession  was 
made  by  the  United  States,  tlie  United  States  acquired  exclusive  jurisdiction  of  crimes  com- 
mitted on  such  reservation.  Where  the  locus  in  quo  is  under  the  control  of  the  United  States 
and  is  used  for  a  purpose  mentioned  in  the  constitution,  the  laws  of  the  United  States  be- 
come the  laws  of  such  places  on  the  cession  of  jurisdiction  by  the  state.  £"0:  parte  Hebard,* 
4  Dill.,  380. 

§1715.  The  federal  courts  for  the  district  of  Arkansas  had  no  jurisdiction  over  offenses 
committed  in  the  Indian  country  until  conferred  by  the  act  of  June  17,  1814.  United  States 
tj.  Starr,*  Hemp.,  46?;  United  States  v.  Ivy.*  Hemp.,  062. 

§  1716.  At  the  time  when  the  slate  of  Arkansas  composed  but  one  judicial  district  in  which 
the  federal  courts  were  held,  the  Indian  country  lying  west  of  the  state  was  annexed  to  it  for 
the  trial  of  crimes  committed  therein  by  persons  other  than  Indians.  In  this  condition  of  the 
jurisdiction  of  these  courts  the  crime  of  murder  was  committed  in  the  Indian  country  by 
one  while  man  upon  another,  and  the  indictment  for  the  offense  was  found  in  the  circuit 
court  while  sitting  at  Little  Rock,  the  place  of  holding  the  court.  Subsc^quent  to  this 
the  state  was  divided  into  two  judicial  districts,  and  the  Indian  ccmntry  was  attached  to 
the  western  district.  It  was  held  that  the  circuit  court  sitting  for  the  eastern  district,  at 
Little  Rock,  had  jurisdiction  to  try  the  indictment.  (McLean,  J.,  dissented.)  United  States 
V.  Dawson,*  15  How.,  467;  Hemp..  640. 

§  1717.  The  courts  of  the  territoiy  of  Arkansas  had  jurisdiction  over  ofTensos  committed 
in  the  Indian  country,  but  the  jurisdiction  did  not  extend  to  the  courts  for  the  district  of  Ar- 
kansas after  the  state  was  admitted  into  the  Union.  United  States  r.  Alberty,*  Hemp.,  444; 
United  States  v.  Ta-wan-ga-ca.*  Hemp.,  804. 

^1718.  Under  the  law  of  1834  the  circuit  court  for  ArkanSas  had  no  jurisdiction  over 
offenses  in  the  Indian  country  by  one  Indian  against  the  person  or  property  of  another  In- 
dian. The  accused,  a  Cherokee  Indian,  was  indicted  for  killing  a  white  boy.  lie  denied  the 
jurisdiction  of  the  court  on  the  ground  that  the  boy  was  an  Indian,  and  the  court  left  it  to 
the  jury  to  find  whether  the  boy  was  an  Indian,  charging  that  he  was  an  Indian  if  his  mother 
was  an  Indian,  although  the  father  was  a  white  man;  that  the  child  follows  tlie  condition  of 
the  mother.     United  States  v.  Sanders,*  Hemp.,  4S3. 

§  1719.  A  white  man  who  settles  among  a  tribe  of  Indians,  and  procures  adoption  among 
them,  becoming  a  member  of  the  tribe,  is  not  thereby  free  from  the  jurisdiction  of  the 
United  States  for  crimes  committed  in  the  Indian  territory.  United  Slates  r.  Rogers,  4 
How.,  572. 

§  1720.  The  land  now  constituting  the  Moapa  Indian  reservation,  having  been  made  a  part 
of  the  state  of  Nevada,  without  any  reservation  of  jurisdiction  in  favor  of  the  United  States, 
and  exclusive  jurisjliction  of  such  place  not  having  been  ceded  to  the  United  States  bj^  the 
state,  the  circuit  court  of  the  United  States  has  no  jurisdiction  of  the  crimj  of  murder  com- 
mitted there,  although  the  fee  of  such  land  is  in  the  federal  government.  Ex  pcirte  Sloan,* 
4  Saw..  330. 

§1721.  Conferred  after  commission  of  offense. —  It  seems  that  jurisdiction  to  punish  an 
offense  cannot  be  conferred  after  the  commission  of  the  offense.  United  States  v,  Starr,* 
Hemp.,  469. 

§  1722.  CirciiU  conrls.— The  twelfth  section  of  the  judiciary  act  of  1789,  which  declared 
that  the  circuit  courts  should  have  concurrent  jurisdiction  with  the  district  courts  of  crimes 
aud  offenses  cognizable  therein,  included  offenses  afterwards  defined  by  statute  to  be  pun- 
ished in  the  district  courts.  And  hence,  under  the  act  of  February  13,  lbo3,  making  it  crim- 
inal tc  sell  liquor  to  an  Indian,  and  giving  to  the  district  court  jurisdiction  of  the  crime,  tlie 
circuit  courts  also  have  jurisdiction  of  the  offense.     United  States  r.  Holliday,  3  Wall,  407. 

§1723.  Circuit  courts  of  the  United  States  have  exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  uiider  the  authority  of  the  United  States,  except  where  the  acts  of  con- 
gress otherwise  provide,  and  concurrent  jurisdiction  with  the  district  courts  of  crimes  and 
offenses  cognizable  by  those  courts.  Such  courts  possess  no  jurisdiction  over  crimes  and 
offenses  committed  against  the  authority  of  the  United  States,  except  what  is  given  them  by 
the  power  that  created  them,  nor  can  they  be  invested  with  any  such  jurisdiction  beyond 
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what  the  power  cedeil  to  the  United  States  by  the  constitation  authorizes  congress  to  confer. 
So,  before  au  offense  can  bs  cogniaable  by  the  circuit  court,  congress  must  first  deSne  or  rec- 
ognize it  as  such,  and  affix  a  punishment  to  it,  and  confer  upon  some  court  jurisdiction  to 
try  the  offender.     United  SUtes  v.  Hall,  8  Otto,  345. 

§  1734.  Consent  of  the  parties  can  no  more  give  jurisdiction  in  criminal  than  in  civil 
cases.     Wolcott  i\  Wyoming  Territory,*  1  Wyom.  T'y,  67. 

§  1725,  After  conviction  and  sentence. —  The  jurisdiction  in  criminal  cases  conferred  upon 
the  fedeiid  courts  by  the  judiciary  act  is  complete  when  the  defendant  has  been  indicted, 
tried,  convicted,  sentenced  and  remanded  to  prison  to  wait  the  execution  of  the  sen- 
tence, and  the  case  has  passed  from  tiie  docket  of  the  court.  United  States  v.  Plumer,  8 
Cliff.,  61. 

Si  1726.  Public  ministers.— An  indictment,  under  an  act  of  congress,  for  committing  an 
assault  upon  a  public  minister,  is  not  a  ca^se  affecting  au  ambassador  or  otlier  public  minister 
within  the  meaning  of  the  second  section  of  the  third  article  of  the  constitution  of  the 
United  States,  and  hence  the  circuit  court  has  jurisdiction  of  the  offense.  United  States  v, 
Ortega,  11  Wheat,  4'J7.    See  ^?5  11^80,  1-287,  1289.  2(>jl. 

§1727.  Indictment  for  assault  and  battery  against  the  servant  of  a  foreign  minister  dis- 
missed for  want  of  jurisdiction.     United  States  v.  Lafontaine,*  4  Cr.  C.  C,  173. 

§1728.  Although  the  constitution  vests  in  the  supreme  court  original  jurisdiction  in  all 
cases  affecting  ambassadors  and  other  public  ministers  and  consuls,  it  does  not  preclude  the 
legislature  from  vesting  concurrent  jurisdtotion  of  such  cases  in  the  inferior  courts;  and 
hence,  by  the  eleventh  section  of  the  judicial  act,  declaring  that  **the  circuit  court  shall  have 
exclusive  cognizance  of  all  crimes  and  offenses  cognizable  under  the  authority  of  the  United 
States,"  the  circuit  court  has  jurlsdictiou  of  an  indictment  against  a  consul.  United  States 
V,  Ravara,  2  Dal.,  297. 

§1720.  Murder. —  The  circuit  courts  of  the  United  States  have  jurisdiction  of  the  crime 
of  murder,  if  committed  in  any  place  under  the  exclusive  authority  of  the  United  States. 
United  States  v,  Cornell,  2  Mjison.  91. 

§  17J0.  Lai*ceny  —  Robbery.— Although  a  federal  court  has  jurisdiction  of  cases  of  lar- 
ceny, yet  if  robbery  is  not  within  its  jurisdiction  by  express  legislation,  it  can  take  no  cog- 
nizance thereof.     United  States  v.  Terrel.*  Hemp.,  411. 

§1781.  Assault,— The  courts  of  the  United  States  have  no  cognizance  of  assaults  with 
intent  to  kill,  or  of  an  assault  and  battery  committed  on  land.     Ibid,  p.  422. 

§  1782.  The  organic  act  of  Montana  territory,  conferring  "common  law  jurisiliction"  on 
the  district  court,  vests  that  court  with  jurisdiction  of  the  offense  of  assault  and  battery, 
although  the  punishment  prescribed  for  that  offense  by  the  statutes  of  the  territory  brings  it 
within  the  jurisdiction  of  the  prt)bate  court,  and  although  the  statutes  of  the  territory  de- 
clare that  "  the  district  court  shall  have  jurisdiction  of  all  offenses  not  cognizible  in  the  pro- 
bate or  justice  of  the  peace  courts,  and  although,  by  the  organic  act,  the  probate  court  lias 
also  cognizance  of  the  offense.     Territory  v.  Flowers,*  2  Mont.  T'y,  5n. 

g  17;i8.  Manslaughter  is  no  offense  against  the  laws  of  the  Unite  1  S  ates,  unless  it  is  com- 
mitted on  the  hi^h  seas  or  in  some  place  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  or  on  board  of  a  ve.-^sel  belonging  to  a  citizen  or  citizens  of  the  United  States,  on  some 
water  within  a  foreign  jurisdiction,  by  one  or  more  of  the  ship's  company,  or  a  passenger 
upon  some  other  passenger  or  member  of  the  ship's  company.  If  the  offense  is  committed 
within  a  foreign  jurisdiction,  it  is  essential  to  prove  that  the  vessel  on  which  it  was  committed 
belonged  to  a  citizen  or  citizens  of  the  United  States.  United  States  v.  Imbert,*  4  Wash., 
702, 

g  1734.  Remanding  to  foreign  government.—  In  the  absence  of  treaty  stipulations  or  stat- 
utory provisions,  the  courts  have  no  authority  to  remand  a  prisoner  to  a  foreign  government 
for  trial.     United  States  v.  Davis,*  2  Sumn.,  4S6. 

§  1785.  Oif\?nsesln  Alaska. — Alaska  beinga  place  without  the  jurisdiction  of  any  particular 
state  or  district,  within  the  meaning  of  the  act  of  1825  (R.  S.,  g  730),  a  defendant  accused  of 
committing  a  crime  there,  and  first  brouafht  into  the  district  of  Oregon,  may  be  tried  in  the 
latter  place  by  the  district  court.     Uniteti  States  v.  Carr,*  8  Saw.,  302. 

g  178G.  The  jurisdiction  of  the  United  States  district  court  for  the  district  of  Oregon,  over 
offenses  committed  in  Alaska,  being  conferred  by  section  7  of  the  act  of  July  27,  1»08,  and  by 
Buch  section  confined  to  violations  of  that  act  and  of  the  laws  *'  relating  to  customs,  com- 
merce and  navigation,'*  thereby  extended  over  the  territory,  the  crime  of  distillin:^  spirits  in 
Alaska  without  paying  the  special  tax,  is  not  cognizable  in  that  court.  United  States  v.  Sev- 
eloff,*2Saw.,  811. 

§  1787.  Attempt  to  brib?.- The  court  was  divided  in  opinion  whether  the  federal  courts 
had  jurisdiction  of  an  indictment  of  one  for  attempting  to  bribe  a  United  StJites  official. 
United  States  t?.  Worrall,  2  Dal.,  884. 
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§  1788.  Territorial  conrfe^,— The  federal  courts  of  a  territory' have  no  jurisdiction  to  \r,> 
ceed  in  a  criminal  case  upon  information.  There  must  bean  indictment  by  grand  jury,  which 
the  courts  are  empowered  by  congress  to  arrauge.     United  States  v.  Joe,*  15  Int.  Rev.  Rec,  57. 

§  1789.  Military  reserYatlon.— The  proper  federal  court  has  jurisdiction  of  an  indictment 
for  a  murder  committed  on  a  military  reservation  of  the  United  States.  Scott  t;.  United 
States  *  1  Wyom.  T'y,  40. 

§  1740.  In  District  of  Colnmbla. —  The  circuit  court  of  the  District  of  Ck)lumbiaha3  juris- 
diction of  any  common  law  offense  committed  in  the  county  of  Washington,  by  an  oflScer  of 
the  United  States,  of  which  it  would  liave  jurisdiction  if  committed  by  a  person  not  an  officer 
of  the  government,  although  such  offense  is  committed  by  such  officer  by  means  consisting, 
in  part,  of  acts  done  by  virtue  or  by  color  of  his  office.  United  States  v.  Watkins,*  3  Cr. 
a  C.  441. 

§  1741.  Justices  of  the  peace  in  the  city  of  Washington  have  jurisdiction  of  actions  for  the 
recovery  of  fines,  penalties  and  forfeitures,  under  the  by-laws  of  the  corporation.  Ex  parte 
Reed,*  4  Cr.  C.  C,  583. 

§  1742.  Where  the  fourth  auditor  of  the  treasury  is  charged  with  obtaining  money  belong- 
ing to  the  United  States,  by  fraud,  by  means  of  drafts  drawn  on  a  navy  agent  of  the  United 
States,  and  by  means  of  a  requisition  from  the  navy  department  upon  tiie  treasury  of  the 
United  States,  and  he  is  not  charged  with  having  done  any  act  in  his  official  ciiaracter,  or  by 
color  of  his  office,  nor  charged  with  the  violation  of  any  official  duty,  nor  with  having  made 
use  of  his  office  or  official  character  to  perpetmte  the  fraud,  there  is  nothing  in  the  character 
of  the  parties,  or  in  the  circunistances  of  the  ti'ansaction,  which  would  make  it  a  case  of 
exclusive  federal  jurisdiction.    United  States  v.  Watkins,*  3  Cr.  C.  C,  441. 

§  1748.  The  fraud  having  been  perpetrated  in  that  part  of  the  District  of  Columbia  ceded 
by  Maryland,  and  tlie  common  law  of  Maryland  being  in  force  in  that  part  of  the  District,  the 
circuit  court  of  the  District  of  Columbia  has  jurisdiction  of  the  offense  as  a  crime  at  common 
law.     Ibid, 

§  1744.  The  police  court  of  the  District  of  Columbia  has  no  jurisdiction  of  cases  of  crim- 
inal libel.     United  States  v.  Buell,*  1  MacArth.,  503. 

§  1 745.  In  the  District  of  Columbia,  an  indictment  of  a  slave  for  larceny  is  wholly  within 
the  jurisdiction  of  a  justice  of  the  peace.     United  States  v.  Simms,  4  Cr.  C.  C,  618. 

g  1 746,  A  justice  of  the  peace  in  the  District  of  Columbia  alone  has  jurisdiction  of  an  indict- 
ment of  a  slave  for  assault  and  battery  upon  a  white  man.  United  States  v.  Ellick,  2  Cr.  C. 
C,  412. 

§  1747.  By  act  of  assembly  of  Maryland,  a  case  of  larceny  bya  slave  is  cognizable  only  by 
a  justice  of  the  peace.  The  federal  circuit  court  cannot  take  jurisdiction  of  it.  United 
Slates  r.  Jack,  1  Cr.  C.  C,  44;  United  States  v.'  Louder,  id.,  103.  Contra,  United  States  t;. 
Wright,  id.,  123. 

§  174S.  Offenses  committed  in  that  district  which  is  now  the  District  of  Columbia,  before 
the  same  was  ceded  by  Virginia  to  the  federal  government,  might  have  been  punished  by  the 
Virginia  courts.  If  not,  however,  the  federal  courts,  sitting  in  the  District  of  Columbia, 
have  power  to  punish  such  offenses.     United  States  r.  Heinegan,  1  Cr.  C.  C,  50. 

g  1740.  Offenses  in  the  army  and  navy.— Cong ivss  has  power,  under  the  constitution,  to 
provide  for  the  punishment  of  offeaaes  committed  in  the  array  and  in  the  navy,  without  a 
trial  in  the  courts  of  law.  The  act  of  April  23,  1800,  establishing  rules  for  the  government 
and  regulation  of  the  navy,  lis  an  execution  of  that  power  in  respect  to  the  naval  forces. 
Where  persons  are  accused  of  manslaughter  in  taking  the  life  of  a  seaman  belonging  to  a  ship  • 
of  war,  in  doing  what  they  claim  to  be  the  exercise  of  their  rightful  authority  to  command 
on  board  of  a  vessel  of  war,  a  court-mortial  of  the  navy  has  jurisdiction  of  the  offense,  and 
not  the  district  court,  since  no  statute  of  the  United  States  gives  the  latter  court  jurisdiction. 
United  States  v.  McKemsie,*  1  N.  Y.  Leg.  Obs.,  371. 

g  1750.  Under  Civil  Rights  Bill.— 1  he  act  of  congress  of  April  9,  1866,  sometimes  called 
*■  The  Civil  Rights  Bill,"  after  declaring  among  other  things  that  citizens  of  every  race  or 
color  should  have  the  same  right  to  sue,  be  parties,  give  evidence,  and  should  have  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and  property  as  is  en- 
joyed by  white  citizc»ns,  provided  that  the  circuit  court  of  the  United  Stiites  should  have 
jurisdicliou  *'of  all  causes,  civil  or  criminal,  affecting  persons  who  are  denied,  or  cannot  en- 
force in  the  courts  or  judicial  tribunals  of  the  state  or  locality  where  they  may  be,  any  of  the 
rights  secured  to  them  by  the  first  section  of  the  act."  It  is  held  that,  under  this  act,  the 
circuit  court  has  not  jurisdiction  of  the  crime  of  murder  committed  in  the  district  of  Ken- 
tucky, merely  because  two  persons  who  witnessed  the  murder  were  citizens  of  the  African 
race,  and  for  that  reason  incompetent  by  the  law  of  Kentucky  to  testify  in  the  courts  of  that 
state.     They  are  not  pereons  affected  by  the  cause.    Blyew  v.  United  States,  13  Wall.,  5S1. 
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§  1751.  Jnstiee  of  tho  peace.— The  organic  act  of  Wyoming  territory  declares  that  the 
jurisdiction  of  justices  of  the  peace  shall  be  limited  by  law,  provided  that  they  shall  not  have 
jurisdiction  of  cases  involving  the  title  to  lauds,  or  where  the  sum  claimed  exceeds  $100.  A 
statute  of  the  territory  provides  that  justices  of  the  peace  shall  have  jurisdiction  of  **aU 
public  offenses  less  than  felony,  except  as  otherwise  provided  by  law,  in  which  the  punish- 
ment prescribed  by  law  does  not  exceed  a  fine  of  $100,  or  imprisonment  for  six  months."  As- 
sault and  balteiy  not  being  included  in  those  offenses  referred  to  as  not  otherwise  provided 
by  law,  and  no  limit  being  fixed  to  its  punishment,  it  is  not  within  the  jurisdiction  of  a  jus- 
tice of  the  peace.     WalcoLt  v.  Wyoming  Territory,*  1  Wyom.  T'y,  67. 

§  1752.  Military  eomniission. —  Where  one,  not  a  resident  of  any  of  the  rebellious  states, 
or  a  prisoner  of  war,  but  a  citizen  of  Indiana,  where  the  federal  authority  was  unopposed, 
and  never  in  the  military  or  naval  service,  was,  while  at  his  home,  arrested  by  the  military 
power  of  the  United  States,  imprisoned,  and,  on  certain  criminal  charges  preferred  against 
him,  tried,  convicted,  and  sentenced  to  be  hanged  by  a  militaiy  commission,  organized  under 
the  direction  of  the  military  commander  of  the  district  of  Indiana,  it  was  held  that  the  cona- 
mission  had  no  power  to  punish  him,  and  that  he  could  not  be  tried  except  by  the  ordinary 
courts  of  law,  such  courts. having  been  open  and  in  the  exercise  of  their  judicial  functions  in 
that  state  at  the  time.     Ex  parte  Miiiigan,  4  Wall.,  2. 

§  1753.  Under  the  act  of  March  3,  1803  (13  Statutes  at  Large,  731),  for  tho  enrolling  and 
calling  out  the  national  forces,  the  courts  of  the  loyal  states  were  not  divested  of  authority 
to  try  offenses  committed  within  their  jurisdiction  by  persons  in  the  military  service  of  the 
government.  But  while  in  the  insurgent  states  the  authority  of  the  military  tribumd  was  ex- 
clusive. Otiicers  and  soldiers  of  the  armies  of  the  Union  were  not  subject,  during  the  war, 
to  the  laws  of  the  enemy,  or  amenable  to  his  tribunals  for  offenses  committed  by  them.  Cole- 
man v\  Tennessee,  7  Otto.  513. 

§  1751.  On  the  invasion  of  a  state  by  a  hostile  army,  laws  for  the  punishment  of  crime 
continue  in  force  only  for  the  protection  and  benefit  of  its  own  people.  As  to  them  the  same 
acts  which  constituted  offenses  before  the  military  occupation  constitute  offenses  afterwards, 
and  the  same  tribunals  execute  the  punishments,  unless  superseded  by  tribunals  prescribed  by 
the  military  occupants;  yet  they  have  no  jurisdiction  over  persons  in  the  militrary  service  of 
the  invaders.     Ibid. 

§  1755.  Thougli,  on  an  indictment  in  a  state  court  for  an  offense  committed  while  the  de- 
fendant was  in  the  military  service  of  the  government,  a  plea  of  former  conviction  by  a  mil- 
itary tribunal  is  not  a  good  plea,  still  the  supreme  court  of  the  United  States,  on  a  writ  of 
error  to  the  supreme  court  of  the  state,  considered  it  as  raising  the  question  of  ihe  jurisdic- 
tion of  the  state  court,  and  decided  that  the  court  had  no  jurisdiction  of  the  offense.     Ibid, 

§  1  75<>.  A  militaiy  court  had  no  jurisdiction  to  try  and  sentence  a  person  in  St.  Louis  in 
18'J5  for  an  offense  committed  in  186;J  at  Mobile,  where  the  grand  jury  meeting  next  after  his 
arrest,  and  after  a  list,  including  his  name,  had  been  furnished  to  the  judges  of  the  federal 
courts,  failed  to  find  an  indictment  against  him.     In  re  Murphy,*  Woolw.,  141. 

g  1 757.  Under  embargo  laws.—  The  circuit  court  having  exclusive  cogniziince  of  all  crimes 
and  offenses  cognizable  under  the  laws  of  the  United  States,  with  few  exceptions,  is  vested 
w^ith  cognizance  of  violations  of  the  embargo  enforcing  act  of  January  9,  1809,  declaring 
that  the  offenders  "shall,  upon  conviction,  be  adjudged  guilty  of  a  high  misdemeanor,  and 
fined  a  sum  by  the  court  before  which  the  conviction  is  had,  equal  to  four  times  the  value," 
etc.  United  States  r.  Mann,*  1  Gall.,  177.  The  offender  may  be  proceeded  against  by  in- 
formation.    United  States  v.  Mann,*  1  Grail.,  2. 

§  1758.  Review  by  supreme  court.— While  the  supreme  court  has  no  general  power  of  re- 
view over  the  judgments  of  the  inferior  courts  in  criminal  cases,  yet  it  has  the  power  to  issue 
writs  of  habeas  corpus  and  certiorari  to  examine  the  proceedings  of  an  inferior  court,  so  far 
as  to  determine  whether  the  prisoner  is  detained  by  action  of  the  court  in  which  it  exceeded 
its  powers.    Ex  parte  Lange,  18  Wall.,  163  (§s  1707-74). 

XXIII.  Twice  in  Jeopardy. 

Sv^MXRY  —  Sentence  contrary  to  law;  modification,  §1759.— Zat(?  protects  accused  from 
being  twice  punished^  g  1760.—  Criminal  prosecution  not  barred  by  civil  suit,  §  1761.— 
Pouter  to  discharge  the  jury  before  verdict,  g§  1762-1765,— ^cgutWaZ  by  a  court-martial, 
§  1766. 

§  1759.  Where  the  law,  under  which  a  conviction  is  had,  authorizes  imprisonment  not  ex- 
ceeding one  year  or  a  fine  not  exceeding  $200;  and  the  com-t,  through  inadvertence,  imposes 
both  punishments,  when  it  can  rightfully  impose  but  one ;  and  the  fine  is  paid  and  has  passed 
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into  the  treasury ;  and  the  prisoner  has  undergone  five  days'  imprisonment  under  the  sen- 
tence, the  court  cannot  vacate  the  judgment  entirely,  and,  without  reference  to  what  has 
alreaxly  been  done  under  it,  sentence  the  prisoner  to  one  year's  imprisonment  from  that  date. 
•To  do  so  would  be  to  punish  him  twice  for  the  same  offense,  which  is  cciutrary  to  the  con- 
s'.itution.  The  prisoner  cannut  be  lield  under  the  second  judgment  and  must  be  disciiarged. 
(G..IFFORD,  J,,  dissents.)    Ex  parte  Lange.  gS  1767-74. 

^■17(iO.  The  constitutional  provision  that  no  person  shall  be  subject  to  be  twice  put  in 
jeopardy  of  life  or  limb  for  the  same  offense  was  designed  as  much  to  prevent  the  criminal 
from  being  twice  punished  for  the  same  offense  as  from  being  twice  tried  for  it.     Ibid, 

g  1761.  Where  a  statute  provides  that  for  a  given  offerse  the  offender  shall  pay  a  certain 
penalty,  and  shall,  on  conviction,  be  fined  and  imprisoned,  the  punishment  thus  provided  is 
one  punishment,  and  the  fact  that  the  penalty  has  been  collected  by  civil  suit  is  no  bar  to  a 
criminal  prosecution  for  the  same  offense.     la  re  Leszynslcy,  ?:§  1775-77.     See  §  1788. 

§  1703.  A  court  of  the  United  States  bas  authority  in  a  criminal  case  to  discharge  a  jury 
from  giving  a  verdict,  whenever,  in  its  opinion,  taking  all  the  circumstances  into  considera- 
tion, there  is  a  manifest  necessity  for  the  act,  or  when  the  ends  of  public  justice  would  be 
defeated;  and  it  may  do  this  without  the  consent  of  the  defendant;  but  the  court  is  to  exer- 
ci  e  a  sound  discretion  on  the  subject,  and  to  use  the  power  with  the  greatest  caution,  under 
urgent  circumstances  and  for  very  plain  and  obvious  causes.  It  seems  that  tlie  court  may 
exercise  this  power  in  a  case  of  less  than  manifest  necessity  if  the  defendant  consents.  United 
States  r.  Watson.  5J§  1778-83.     See  i:§  1791,  1798. 

J:  1703.  If  the  record  dors  not  show  that  the  defendant  consented  to  the  withdrawal  of  a 
juror,  it  will  be  presumed  that  he  did  not.     Ibid, 

§  no*.  The  illness  of  the  district  attorney,  it  not  appearing  that  it  occurred  after  the  jury 
was  sworn,  or  that  his  assistant,  who  made  the  motion  to  continue  the  case,  could  not  try  it, 
or  the  absence  of  witnesses,  where  it  did  not  appear  that  their  absence  was  first  known  after 
the  jury  was  sworn,  or  that  it  occurred  under  such  circumstances  as  to  create  a  plain  and 
manifest  necessity  therefor,  does  not  justify  the  witiidrawal  of  a  juror  without  the  defend- 
ant's consent.     Ibid, 

§  1765.  When  the  trial  of  an  indictment  has  been  commenced  by  the  swearing  of  the  jury, 
the  defendant  is  in  their  charge,  and  is  entitled  to  a  verdict  of  acquittal  if  the  case  on  the 
pirt  of  the  prosecution  is,  for  any  reason,  not  made  out  against  him,  unless  he  consents  to 
the  discharge  of  the  jury  without  giving  a  verdict,  or  uuless  there  is  such  a  legal  necessity 
f  jr  discharging  them  as  would,  if  spread  on  the  recoixl,  enable  a  court  of  error  to  say  that 
t'.ie  discharge  was  proper.    Ibid, 

§  1766,  It  is  held  that  a  previous  trial  and  acquittal  before  a  court-martial  for  a  violation 
of  the  fifty-seventh  section  of  the  article  of  war,  declaring  that  **  whosoever  shall  be  con- 
victed of  holding  correspondence  with  or  giving  intelligence  to  the  enemy,  either  directly  or 
i:i'Jirectly,  shall  suffer  death  or  such  other  punishment  as  shall  be  ordered  by  the  sentence  of 
t'le  court-martial,"  is  not,  by  virtue  of  the  constitutional  provision,  a  bar  to  a  trial  and  pun- 
ishment for  the  same  act  as  constituting  the  offense  of  giving  aid  and  comfort  to  those  in  re- 
bellion, prohibited  by  section  2  of  the  act  of  July  17, 1802.  United  States  v.  Cashiel,  g§  1785-84. 

[Notes.— See  §§  1785-1809.] 

EX  PARTE  LANGE. 
(18  Wallace,  163-205.    1873.) 

PimrioN  for  writs  of  Ilabeas  Cprpus  and  Certiorari. 

Statement  of  Facts. —  Lange  had  been  convicted  of  stealing  mail  bags,  and 
was  sentenced  to  punishment  by  fine  and  imprisonment.  He  was  in  custody 
of  the  marshal  for  the  southern  district  of  New  York  under  this  sentence,  and 
applied  to  this  court  for  writs  of  habeas  corpus  and  certiorari.  His  petition 
showed  that  he  had  been  sentenced  to  a  fine  and  imprisonment  for  one  year; 
that  the  fine  had  been  paid  and  the  imprisonment  begun,  when  the  court 
vacated  its  judgment  during  the  same  term  and  sentenced  him  anew  to  one 
year's  imprisonment.  It  was  under  this  last  sentence  that  the  prisoner  was 
held  when  these  writs  were  applied  for.  The  law  provided  a  punishment  by 
fine  or  imprisonment. 

477 


§§  17G7.  17G8.  CRIMES  AND  CRIMINAL  PEOC^lDURE. 

§  1767.  Jurisdiction  of  this  court  under  section  H  of  the  judiciary  act  c^ 
1789. 

Opinion  by  Mr.  Justice  Miller. 

On  consideration  of  the  petition  which  was  filed  in  this  case  at  a  former  day. 
the  court  was  of  opinion  that  the  facts  therein  recited  very  fairly  raised  the 
question  whether  the  circuit  court,  in  the  sentence  which  it  had  prpnoanced, 
and  under  which  the  prisoner  .was  held,  had  not  exceeded  its  powers.  It  there- 
fore directed  the  writ  to  issue,  accompanied  also  by  a  writ  of  certiorari^  to 
bring  before  this  court  the  proceedings  in  the  circuit  court  under  which  the 
petitioner  Wiis  restrained  of  his  liberty.  The  authority  of  this  court  in  such 
cas3,  under  the  constitution  of  the  United  States,  and  ih3  fourteenth  section  of 
the  judiciary  act  of  1789,  to  issue  this  writ,  and  to  examine  the  proceedings  in 
the  inferior  court,  so  far  as  may  be  necessary  to  ascertain  whether  that  court 
has  exceeded  its  authority,  is  no  longer  opsn  to  question.  The  cases  cited  in 
the  note  below  {a)  will,  when  examined,  establish  this  proposition  as  far  as  judi- 
cial decision  can  establish  it. 

§  17tt8.  The  powers  of  a  court  of  record  over  its  own  judgments  during  the 
term  at  which  they  are  rendered'. 

Disclaiming  any  assertion  of  a  general  power  of  review  over  the  judgments 
of  the  inferior  courts  in  criminal  cases,  by  the  use  of  the  writ  of  habeas  corpus 
or  otherwise,  we  proceed  to  examine  the  case  as  disclosed  by  the  record  of  the 
circuit  court  and  the  return  of  the  marshal,  in  who^e  custody  the  prisoner  is 
found,  to  ascertain  whether  it  shows  that  the  court  below  had  any  power  lo 
render  the  judgment  by  which  the  prisoner  is  held.  The  first  inquiry  which 
presents  itself  is  as  to  the  nature  and  extent  of  the  power  of  the  circuit  court 
over  its  own  judgments  in  reversing,  vacating  or  modifying  them. 

We  are  furnished  by  counsel  with  a  very  full  review  of  the  cases  in  the  Eng- 
lish and  American  courts  on  the  question  of  the  power  of  courts  over  their 
judgments  once  rendered  in  criminal  cases.  Many  of  these  decisions  in  the 
English  courts  are  on  writs  of  error  and  have  but  little  bearing  on  the  question 
before  us.  Others,  which  seem  to  present  cases  of  judgments  vacated  or  mod- 
ified during  the  term  at  which  they  were  rendered,  are  based  upon  the  doctrines 
of  the  English  courts,  that  there  is  no  judgment  or  decree  until  the  decree  in 
chancery  is  enrolled  or  the  judgment  has  b^en  signed  by  the  judge  of  the  court 
of  law,  and  become  technically  a  part  of  the  judgment  roll.  Archb.  Cr.  PI., 
176.  These  decisions,  some  of  which  go  to  the  extent  of  denying  all  right  to 
amend  or  change  the  judgment  after  it  becomes  a  part  of  the  roll,  are  inappli- 
cable to  our  system,  where  a  judgment  roll,  strictly  speaking,  is  no  part,  or,  at 
least,  not  a  necessary  part  of  our  system  of  judicial  proceedmgs.  In  most,  if 
not  all,  our  courts  a  minute-book,  or  a  record  of  the  proceedings  of  the  court, 
is  kept,  and  is  the  appropriate  repository  of  all  the  orders  and  judgments  of  the 
court;  and  this  book  with  all  its  entries  is,  as  a  general  rule^  under  the  complete 
control  of  the  court  during  the  term  to  which  such  entries  relate. 

The  general  power  of  the  court  over  its  own  judgments,  orders  and  decrees, 
in  both  civil  and  criminal  cases,  during  the  existence  of  the  term  at  which  they 
are  first  made,  is  undeniable.  And  this  is  the  extent  of  the  proposition  intended 
to  be  deci4led  in  the  case  of  Basset  v.  United  States,  9  Wall.,  38.     That  was  a 

(a)  United  States  v.  Hamilton,  3  Dal.,  17;  Elx  parte  Burford,  3  Cranch,  4 18;  Ex  parte  Bollman,  4  id.,  75;  2£e 
parte  Watkins,  8  Pet,  183;  S.  C,  7  Id.,  568;  In  re  Metz;ger,  6  How.,  176;  In  re  Kaine,  14  id.,  108;  Ex  paAe  Wells. 
19  id.,  8D7  ($S  8S2-56,  »n/ia);  Ex  parte  MiUlgan,  4  Wall.,  2;  Ex  parte  McCardle,  6  id.,  318;  a  C,  7  id.,  606;  Ex 
parte  Yerger,  8  Id.,  86. 
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case  like  this,  in  which,  in  a  prosecution  for  misdemeanor,  the  prisoner  had  been 
sentenced  to  Imprisonment.  But  it  was  by  a  judgment  rendered  on  confession. 
He  was  afterwards,  during  the  same  term,  brought  into  court  and  the  j  id^^raent 
'vacated, his  plea  of  guilty  withdrawn,  and  leave  given  to  plead  anew;  and  then 
he  gave  bail  and  his  case  was  continued.  It  was  in  an  action  on  the  bail  bond 
which  he  had  forfeited,  that  the  sureties  raised  the  question  of  the  right  of  the 
court  to  vacate  the  former  judgment.  In  general  terms,  without  much  consid- 
eration, for  no  counsel  appeared  for  the  sureties,  this  court  sustained  the  right. 
If  it  was  intended  in  that  case  to  raise  the  question  of  the  right  of  the  court  to 
inflict  a  new  and  larger  punishment  on  the  prisoner,  without  reference  to  the 
time  of  his  imprisonment  on  the  one  set  aside,  that  point  was  not  presented 
so  as  to  receive  the  attention  of  the  court,  and  certainly  was  not  considered  or 
decided.  It  would  seem  that  there  must,  in  the  nature  of  the  power  thus  exer- 
cised by  the  court,  be  in  criminal  cases  some  limit  to  it. 

§  1769.  In  criminal  eases  the  power  of  eourts  over  their  jndgments  during 
the  term  at  which  they  are  rendered  does  not  extend  to  cases  where  punishment  has 
already  been  inflicted. 

The  judgment  of  tl)e  courts  in  this  class  of  cases  extends  to  life,  liberty  and 
rro;)erty.  The  terras  of  many  of  them  extend  through  considerable  periods  of 
time,  often  many  months,  with  adjournments  and  vacations  in  the  same 
term,  at  the  discretion  of  the  judge.  A  criminal  may  be  sentenced  to  a  dis- 
graceful punishment,  as  whipping,  or,  as  in  the  old  English  law,  to  have  his  ears 
cut  off,  or  to  be  branded  in  the  hand  or  forehead.  The  judgment  of  the  court 
to  this  effect  being  rendered  and  carried  into  execution  before  the  expiration  of 
the  term,  can  the  judge  vacate  that  sentence  and  substitute  fine  or  imprison- 
ment, and  cause  the  latter  sentence  also  to  be  executed?  Or  if  the  judgment 
of  the  court  is  that  the  convict  be  imprisoned  for  four  months,  and  he  enters 
immediately  upon  the  period  of  punishment,  can  the  court,  after  it  has  been 
fully  completed,  because  it  is  still  in  session  of  the  same  terra,  va-cate  that  judg- 
ment and  render  another,  for  three  or  six  months*  imprisonment,  or  for  a  fine? 
Not  only  the  gross  injustice  of  such  a  proceeding,  but  the  inexpediency  of  plac- 
ing such  a  power  in  the  hands  of  any  tribunal,  is  manifest. 

If  there  is  anything  settled  in  the  jurisprudence  of  England  and  America,  it 
is  that  no  man  can  be  twice  lawfully  punished  for  the  same  offense.  And 
though  there  have  been  nice  questions  in  the  application  of  this  rule  to  cases  in 
which  the  act  charged  was  such  as  to  come  within  the  definition  of  more  than 
one  statutory  offense,  or  to  bring  the  party  within  the  jurisJiction  of  raore  than 
one  court,  there  has  never  been  any  doubt  of  its  entire  and  coraplete  protection 
of  the  party  when  a  second  punishment  is  proposed  in  the  same  court,  on  the 
same  facts,  for  the  same  statutory'  offense.  The  principle  finds  expression  in 
more  than  one  form  in  the  maxims  of  the  common  law.  In  civil  cases  the  doc- 
trine is  expressed  by  the  maxim  that  no  man  shall  be  twice  vexed  for  one  and 
the  same  cause.  Nemo  debet  his  vexaripro  una  et  eadem  causa.  It  is  upon  the 
foundation  of  this  maxim  that  the  plea  of  a  former  judgment  for  the  same 
matter,  whether  it  be  in  favor  of  the  defendant  or  against  him,  is  a  good  bar 
to  an  action. 

In  the  criminal  law  the  same  principle,  more  directly  applicable  to  the  case 
before  us,  is  expressed  in  the  Latin,  ^^ Nemo  hispunitur pro  eodem  delicto^^  (2 
Hawk.  PI.  Cr.,  377),  or,  as  Coke  has  it,  ^*  Nemo  debet  bispuniri  pro  nno  delicto.^^ 
4  Reports,  43,  a;  11  id.,  95,  h.  No  one  can  be  twice  punished  for  the  samo 
crime  or  misdemeanor  is  the  translation  of  the  maxim  by  Sergeant  Hawkins. 
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Blackstone  in  his  Commentaries  (vol.  4,  315,  Sharswood's  ed.)  cites  the  same 
maxim  as  the  reason  why,  if  a  person  has  been  found  guilty  of  manslaughter 
on  an  indictment,  and  bus  had  benefit  of  clergy,  and  s^iffered  i he  judgment  of 
the  laiOy  he  cannot  afterwards  be  appealed.  Of  course,  if  thero  had  been  no 
punishment  the  appeal  would  lie,  and  the  party  would  be  subject  to  the  danger 
of  another  form  of  trial.  But  by  reason  of  this  universal  principle,  that  no 
person  shall  be  twice  punished  for  the  same  offense,  that  ancient  right  of  appeal 
was  gone  when  the  punishment  had  once  been  suffered.  The  protection  against 
the  action  of  the  same  court  in  inflicting  punishment  twice  must  surely  be  as 
necessary,  and  as  clearly  within  the  maxim,  as  protection  from  chances  or  danger 
of  a  second  punishment  on  a  second  trial. 

§  1  770.  2\^ot  only  a  second  punishment  hut  a  second  trial  for  the  same  offense 
is  forbidden  hy  the  common  law. 

The  common  law  not  only  prohibited  a  second  punishment  for  the  same 
offense,  buL  it  went  further  and  forbid  a  second  trial  for  the  same  offense, 
whether  the  accused  had  suffered  punishment  or  not,  and  whether  in  the 
former  trial  he  had  been  acquitted  or  convicted.  Hence  to  every  indictment 
or  information  charging  a  party  with  a  known  and  defined  crime  or  misde- 
meanor, whether  at  the  common  law  or  by  statute,  a  plea  of  autrefois  acquit 
or  autrefois  convict  Is  a  good  defense. 

In  the  case  of  Crenshaw  v.  Tennessee,  1  Mart.  &  Yerg.,  123,  it  was  held  by 
the  supreme  court  of  that  state  that  the  common  law  principle  went  still  fur- 
ther, namely,  that  an  indictment,  conviction  and  punishment  in  a  case  of  felony 
not  capital  was  a  bar  to  a  prosecution  for  all  other  felonies  not  capital  com- 
mitted before  such  conviction,  judgment  and  execution.  If,  in  civil  cases,  says 
Drake,  J.,  in  State  v.  Cooper,  1  Green  (K  J.),  375,  the  law  abhors  a  multiplicity 
of  suits,  it  is  yet  more  watchful  In  criminal  cases  that  the  crown  shall  not 
Ojupress  the  subject,  or  the  government  the  citizen,  by  unreasonable  prosecu- 
tions. 

These  salutary  principles  of  the  common  law  have,  to  some  extent,  been  em- 
bodied in  the  constitutions  of  the  several  states  and  of  the  United  States.  By 
ariicle  VII  of  the  amendments  to  the  latter  instrument  it  is  declared  that  no 
fact  once  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules  of  the  common  law;  and  by  article 
V,  that  no  person  shall  for  the  same  offense  he  twice  put  in  jeopardy  of  life  or 
limb  .  .  .  nor  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law.  It  is  not  necessary  in  this  case  to  insist  that  other  cases  besides  those 
involving  life  or  limb  ixre positively  covered  by  the  language ol  this  amendment; 
or  that  when  a  party  has  had  a  fair  trial  before  a  competent  court  and  jury  and 
his  been  convicted,  that  any  excess  of  punishment  deprives  him  of  liberty  or 
property  without  due  course  of  law.  On  the  other  hand  it  would  seem  to  be 
equally  difficult  to  maintain,  after  what  we  have  said  of  the  inflexible  rules  of 
the  common  law  against  a  person  being  twice  punished  for  the  same  offense, 
that  such  second  punishment  as  is  pronounced  in  this  case  is  not  a  violation  of 
that  provision  of  the  constitution. 

It  is  very  clearly  the  spirit  of  the  instrument  to  prevent  a  second  pnnishment 
under  judicial  proceedings  for  the  same  crime,  so  far  as  the  common  law  gave 
that  protection.  In  the  case  of  Commonwealth  v.  Olds,  5  Litt.,  137,  one  of  the 
best  common  law  judges  that  ever  sat  on  the  bench  of  the  court  of  appeals  of 
Kentucky  remarked,  *' that  every  person  acquainted  with  the  history  of  govern- 
ments must  know  that  state  trials  have  been  employed  as  a  formidable  engine 
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in  the  hands  of  a  dominant  administration.  ...  To  prevent  this  mischief 
the  ancient  common  law,  as  well  as  Magna  Charta  itself,  provided  that  one 
acquittal  or  conviction  should  satisfy  the  law;  or,  in  other  words,  that  the 
accused  should  always  have  the  right  secured  to  him  of  availing  himself  of 
the  pleas  of  autrefois  acquit  and  autrefois  convict  To  perpetuate  this  wise  rule, 
so  favorable  and  necessary  to  the  liberty  of  the  citizen  in  a  government  like 
ours,  so  frequently  subject  to  changes  in  popular  feeling  and  sentiment,  was 
the  design  of  introducing  into  our  constitution  the  clause  in  question." 

In  the  case  of  State  v.  Cooper,  1  Green  (N.  J.),  361,  in  the  supreme  court  of 
New  Jersey,  the  prisoner  had  been  indicted,  tried  and  convicted  for  arson. - 
While  still  in  custody  under  this  proceeding  be  was  arraigned  on  an  indictment 
for  the  murder  of  two  persons  who  were  in  the  house  when  it  was  burned.  To 
this  he  pleaded  the  former  conviction  in  bar,  and  the  supreme  court  held  it  a 
good  plea.  It  is  to  be  observed  that  the  punishment  for  arson  could  not  tech- 
nically extend  either  to  life  or  limb;  but  the  supreme  court  founded  its  argu- 
ment on  the  provision  of  the  constitution  of  New  Jersey,  which  embodies  the 
precise  language  of  the  federal  constitution.  After  referring  to  the  common 
law  maxim  the  court  says:  ''The  constitution  of  New  Jersey  declares  this  im- 
portant principle  in  this  form:  'Nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb.'  Our  courts  of  justice 
would  have  recognized  and  acted  upon  it  as  one  of  the  most  valuable  principles 
of  the  common  law  without  any  constitutional  provision.  But  the  fraraers  of 
our  constitution  have  thought  it  worthy  of  especial  notice.  And  all  who  are 
conversant  with  courts  of  justice  must  be  satisfied  that  this  great  principle 
forms  one  of  the  strong  bulwarks  of  liberty.  .  .  .  Upon  this  principle  are 
founded  the  pleas  of  axitrefois  acquit  and  autrefois  coiivicty 

And  Hawkins  in  his  Pleas  of  the  Crown,  pp.  515,  626,  says  that  both 
the  pleas  of  autrefois  acquit  and  autrefois  convict  are  grounded  on  the  maxim 
that  a  man  shall  .  .  .  not  be  brought  into  danger  of  his  life  for  one  and 
the  same  offense  more  than  once.  In  Moore  v.  People  of  Illinois,  14  How.,  13, 
'  ihe  defendant  was  fined  S^OO  under  the  criminal  code  of  that  state  for  harbor- 
ing and  secreting  a  negro  slave.  The  case  came  to  this  court  under  the  twenty- 
lifih  section  of  the  judiciary  act,  on  the  ground  that  the  right  to  legislate  on 
tliat  subject  was  exclusively  in  congress.  The  court  did  not  concur  in  that  view 
o:  the  question.  But  it  was  also  urged  that  the  party  might  be  subjected  twice 
tf)  punishment  for  the  same  offense  if  liable  to  be  prosecuted  under  statutes  of 
both  state  and  national  legislatures.  In  regard  to  this  Judge  McLean  said,  in 
:i  dissenting  opinion,  that  "the  exercise  of  such  a  power  by  the  state  would,  in 
etftict,  be  a  violation  of  the  constitution  of  the  United  States  and  of  the  respect- 
ive Slates.  They  all  provide  against  a  second  punishment  for  the  same  act." 
**li  is  contrary,"  said  he,  "to  the  nature  and  genius  of  our  government  to  per- 
mit an  individual  to  be  twice  punished  for  the  same  act." 

Mr.  Bishop,  in  the  latest  edition  of  his  work  on  criminal  law,  sees.  990,  991, 
5th  ed.,  speaking  of  this  constitutional  provision,  says  the  construction  of  Liiese 
words  is  that  properly  the  rule  extends  to  treason  and  all  felonies,  not  to  mis- 
demeanors. Yet  practically  and  wisely  the  courts  have  applied  it  to  mis- 
demeanors, and  that  in  view  of  the  liberal  construction  of  statutes  and 
constitutions  in  favor  of  persons  charged  with  crime  he  cannot  well  see  how 
courts  can  refuse  to  apply  this  constitutional  guaranty  in  cases  of  misdemeanor. 
Chitty,  1  Cr.  L.,  452-402,  also  drops  the  words  life  and  limb  in  speaking  of  the 
pleas  of  autrefois  acquit  and  autrefois  convict^  and  declares  that  they  both  dt^- 
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pend  on  the  principle  that  no  roan  shall  more  than  once  be  phiced  in  peril  of 
legal  penalties  upon  the  same  accusation. 

§  177  !•  The  conHliintion  forbids  as  effectually  a  second  punishment  as  a  sec- 
ond trial  for  the  same  offense. 

If  we  reflect  that  at  the  time  this  maxim  came  into  existence  almost  every 
offense  was  punished  with  death  or  other  punishment  touching  the  person, 
and  that  these  pleas  are  now  held  valid  in  felonies,  minor  crimes,  and  misde- 
meanors alike,  and  on  the  dliKculty  of  deciding  when  a  statute  under  modern 
systems  does  or  does  not  describe  a  felony  when  it  defines  and  punishes  an 
offense,  we  shall  see  ample  reason  for  holding  that  the  principle  intended  to  be 
asserted  by  the  constitutional  provision  must  be  applied  to  all  cases  where  a 
second  punishment  is  attempted  to  be  inflicted  for  the  same  offense  by  a  judi- 
cial sentence.  For  of  what  avail  is  the  constitutional  protection  against  more 
than  one  trial  if  there  can  be  any  number  of  sentences  pronounced  on  the  same 
verdict?  Why  is  it  that,  having  once  been  tried  and  found  guilty,  he  can  never 
be  tried  again  for  that  offense?  Manifestly  it  is  not  the  danger  or  jeopardy  of 
being  a  second  time  found  guilty.  It  is  the  punishment  that  would  legally  fol- 
low the  second  conviction  which  is  the  real  danger  guarded  against  by  the  con- 
stitution. But  if,  after  judgment  has  been  rendered  on  the  conviction,  and  the 
sentence  of  that  judgment  executed  on  the  criminal,  he  can  be  agiiin  sentenced 
on  that  conviction  to  another  and  different  punishment,  or  to  endure  the  same 
punishment  a  second- time,  is  the  constitutional  restriction  of  any  value?  Is 
not  its  intent  and  its  spirit  in  such  a  case  as  much  violated  as  if  a  new  trial  had 
been  had,  and  on  a  second  conviction  a  second  punishment  inflicted? 

The  argument  seems  to  us  irresistible,  and  we  do  not  doubt  that  the  consti- 
tHtion  was  designed  as  much  to  prevent  the  criminal  from  being  twice  punished 
for  the  same  offense  as  from  being  twice  tried  for  it.  But  there  is  a  class  of 
cases  in  which  a  second  trial  is  had  without  violating  this' principle.  As  when 
the  jury  fail  to  agree  and  no  verdict  has  been  rendered  (United  Ptates  v.  Perez, 
1)  Wheat.,  579),  or  the  verdict  set  aside  on  motion  of  the  accused,  or  on  writ  of 
error  prosecuted  by  him  (People  v.  Casborus,  13  Johns.,  351),  or  the  indict-" 
ment  was  found  to  describe  no  offense  known  to  the  law. 

§  1 772.  A  judgment  wflicting  two  2^unish?ne?its  when  the  court  had  poioer  to 
infiict  only  one^  though  erroneous^  is  not  void. 

And  so  it  is  said  that  the  judgment  first  rendered  in  the  present  case  being 
erroneous  must  be  treated  as  no  judgment,  and,  therefore,  presenting  no  bar  to 
the  rendition  of  a  valid  judgment.  The  argument  is  plausible  but  unsound. 
The  power  of  the  court  over  that  judgment  was  just  the  same,  whether  it  was 
void  or  valid.  If  the  court,  for  instance,  had  rendered  a  judgment  for  two 
years'  imprisonment,  it  could  no  doubt,  on  its  own  motion,  have  vacated  that 
judgment  during  the  term  and  rendered  a  judgment  for  one  year's  imprison- 
ment; or,  if  no  part  of  the  sentence  had  been  executed,  it  could  have  rendered 
a  judgment  for  $200  fine  after  vacating  the  first.  Nor  are  we  prepared  to  say, 
if  a  case  could  be  found  where  the  first  sentence  was  wholly  and  absolutely 
void,  as  where  a  judgment  was  rendered  when  no  court  was  in  session,  and  at 
a  time  when  no  term  was  held  —  so  void  that  the  officer  who  held  the  prisoner 
under  it  would  be  liable,  or  the  prisoner  at  psrfect  liberty  to  assert  his  freedom 
by  force — whether  the  payment  of  money  or  imprisonment  under  such  an 
order  would  be  a  bar  to  another  judgment  on  the  same  conviction.  On  this  we 
have  nothing  to  say,  for  we  have  no  such  case  before  us.  The  judgment  first 
rendered,  though  erroneous,  was  not  absolutely  void.     It  was  rendered  by  a 
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court  which  had  jiirisillction  of  the  party  and  of  the  offense,  on  a  valid  verdict. 
The  error  of  the  court  in  imposing  the  two  punishments  mentioned  in  the  stat- 
ute, when  it  had  only  the  alternative  of  one  of  them,  did  not  make  the  judg- 
ment wholly  void.  Miller  v,  Finkle,  1  Park.  Or.  Rep.,  374,  is  directly  in  jjoint. 
Bat  we  think  that  no  one  will  contend  that  the  first  sentence  was  so  absolutely 
void  that  an  action  could  be  maintained  against  the  marshal  for  trespass  in 
holding  the  prisoner  under  it. 

The  petitioner  then  having  paid  into  court  the  fine  imposed  upon  him  of 
$200,  and  that  money  ha vinj; ^passed  into  the  treasury  of  the  United  States, 
and  beyond  the  legal  controlof  the  court,  or  of  any  one  else  but  the  congress 
of  the  United  States,  and  he  having  also  undergone  five  days  of  the  one  year's 
imprisonment,  all  under  a  valid  judgment,  can  the  court  vacate  that  judgment 
entirely,  and,  without  reference  to  what  has  been  done  under  it,  impose  another 
punishment  on  the  prisoner  on  that  same  verdict?  To  do  so  is  to  punish  him 
twice  for  the  same  offense.  He  is  not  only  put  in  jeopardy  twice,  but  put  to 
actual  punishment  twice  for  the  same  thmg.  The  force  of  this  proposition 
cannot  be  better  illustrated  than  by  what  occurs  in  the  present  case  if  the 
second  judgment  is  carried  into  effect.  The  law  autiiorizes  imprisonment  not 
exceeding  one  year  or  a  fine  not  exce3ding  $200.  The  court,  through  inadvert- 
ence, imposed  both  punishments,  when  it  could  rightfully  impose  but  one.  After 
the  fine  was  paid  and  passed  Into  the  treasury,  and  the  petitioner  had  suffered 
five  days  of  his  one  year's  imprisonment,  the  court  changed  its  judgment  by 
sentencing  him  to  one  year's  imprisonment  from  that  time.  If  this  latter  sen- 
tence is  enforced  it  follows  that  the  prisoner  in  the  end  pays  his  $200  fine  and 
i^  imprisoned  one  year  and  five  days,  being  all  that  the  first  judgment  imposed 
on  him,  and  five  days'  imprisonment  in  addition.  And  this  is  done  because 
t!ie  first  judgment  was  confessedly  in  exc;?ss  of  the  authority  of  the  court. 

But  it  has  been  said  that,  conceding  all  this,  the  judgment  under  which  the 
prisoner  is  now  held  is  erroneous,  but  not  void;  and  as  this  court  cannot  re- 
view that  judgment  for  error,  it  can  discharge  the  prisoner  only  when  it  is 
void.  But  we  do  not  concede  the  major  premise  in  this  argument.  A  judg- 
ment may  be  erroneous  and  not  void,  and  it  may  te  erroneous  hecaxise  it  is 
void.  The  distinctions  between  vo:d  and  merely  void.ible  judgments  are  very 
nice,  and  they  may  fall  under  the  one  class  or  the  other  as  they  are  regarded 
for  different  purposes. 

§  1773.  After  one  of  two  alternative  jfunishmenta  has  been  inflicted^  the  power 
of  ihecotirt  {even* at  the  same  term)  over  the  judgment  is  gone. 

We  are  of  opinion  that  when  the  prisoner,  as  in  this  case,  by  reason  of  a  valid 
judgment,  had  fully  suffered  one  of  the  alternative  punishments  to  which 
alone  the  law  subjected  him,  the  power  of  the  court  to  punish  further  was 
gone.  That  the  principle  we  have  discussed  then  interposed  its  shield,  and 
forbid  that  he  should  be  punished  again  for  that  offense.  The  record  of  the 
court's  proceedings,  at  the  moment  the  second  sentence  was  rendered,  showed 
that  in  that  very  case,  and  for  that  very  offense,  the  prisoner  had  fully  per- 
formed, completed  and  endured  one  of  the  alternative  punishments  which  the 
law  prescribed  for  that  offense,  and  had  suffered  five  days'  imprisonment  on 
account  of  the  other.  It  thus  showed  the  court  that  its  power  to  punish  for 
that  offense  was  at  an  end.  Unless  the  whole  doctrine  of  our  system  of  juris- 
prudence, both  of  the  constitution  and  the  common  law,  for  the  protection  of 
p3rsonal  rights  in  that  regard,  are  a  nullity,  the  authority  of  the  court  to  punish 
the  prisoner  was  gone.     The  power  was  exhausted;  its  further  exercise  was 
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prohibited.  It  was  error,  but  it  was  error  because  the  power  to  render  any 
further  judgment  did  not  exist. 

It  is  no  answer  to  this  to  say  that  the  court  had  jurisdiction  of  the  person  of 
the  prisoner,  and  of  the  offense  under  the  statute.  It  by  no  means  follows 
that  these  two  facts  make  valid,  however  erroneous  it  may  be,  any  judgment 
the  court  may  render  in  such  case.  If  a  justice  of  the  peace,  havi-ng  jurisdic- 
tion to  fine  for  a  raisd(?meanor,  and  with  the  party  charged  properly  before 
him,  should  render  a  judgment  that  he  be  hung,  it  would  simply  be  void. 
Why  void?  Because  he  had  no  power  to  render  such  a  judgment.  So,  if  a 
court  of  general  jurisdiction  should,  on  an  indictment  for  libel,  render  a  judg- 
ment of  death,  or  confiscation  of  property,  it  would,  for  the  same  reason,  be 
void.  Or  if  on  an  indictment  for  treason  the  court  should  render  a  judgment 
of  attaint,  whereby  the  heirs  of  the  criminal  could  not  inherit  his  property, 
which  should  by  the  judgment  of  the  court  be  confiscated  to  the  state,  it  would 
he  void  as  to  the  attainder,  because  in  excess  of  the  authority  of  the  court,  and 
forbidden  by  the  constitution. 

§  1774.  Distinctioti  hdicecn  void  n7\d  erroneous  judgments. 

A  case  directly  in  point  is  that  of  Bigelow  v.  Forrest,  9  Wall.,  339.  In  that 
ci\se,  under  the  confiscation  acts  of  congress,  cerrain  lands  of  French  Forrest 
had  been  condemned  and  sold,  and  Bigelow  became  the  holder  of  the  title  con- 
veyed by  those  proceedings.  After  Forrest's  death  his  son  and  heir  brought 
suit  to  recover  the  lands,  and  contended  that  under  the  joint  resolution  of  cor- 
gress,  which  declared  that  condemnation  under  that  act  should  not  be  held  to 
work  a  forfeiture  of  the  real  estate  of  the  offender  beyond 'his  natural  life,  the 
title  of  Bigelow  terminated  with  the  death  of  the  elder  Forrest. 

In  opposition  to  this  it  was  argued  that  the  decree  of  the  court  confiscating 
the  property  in  terms  ordered  all  the  estate  of  the  said  Forrest  to  be  sold,  and 
that  though  this  part  of  the  decree  might  be  erroneous^  it  was  not  void.  Here  was 
a  case  of  a  proceeding  in  rem  where  the  property  was  within  the  power  of  the 
court,  and  its  authority  to  confiscate  and  sell  under  the  statute  beyond  ques- 
tion; but  the  extent  of  that  power  was  limited  by  the  statute.  The  analogy 
to  the  case  before  us  seems  almost  perfect.  In  that  case  the  court  said:  "It  is 
argued,  however,  on  behalf  of  the  plaintiff  in  error  that  the  decree  of  confisca- 
tion, of  the  district  court  of  the  United  States  is  conclusive,  that  the  entire 
right,  title  and  interest  of  French  Forrest  was  condemned  and  ordered  to  be 
sold  ;  and  that  as  his  interest  was  a  fee-simple  that  entire  fee  was  confiscated  and 
sold.  Doubtless,  a  decree  of  a  court  having  jurisdiction  to  make  the  decree 
cannot  be  impeached  collaterally,  but  binder  the  act  of  congress  the  district  couit 
had  no  power  to  order  a  sale  which  should  confer  upon  the  purchaser  rights  oir'- 
lasting  the  life  of  French  Forrest.  Had  it  done  so  it  would  have  transcended  i^s 
ptrisdiciion.-^  The  doctrine  of  that  case  is  reaffirmed  in  the  case  of  Day  v. 
Micou  at  the  present  term  (18  Wall.,  156),  where  it  is  said  that  in  Bigelow  v. 
Forrest  '*  we  also  determined  that  nothing  more  was  within  the  jurisdiction  or 
judicial  power  of  the  district  court  (than  the  life  estate),  and  that  consequently 
a  decree  condemning  the  fee  could  have  no  greater  effect  than  to  subject  ibe 
life  estate  to  sale." 

But  why  could  it  not?  Not  because  it  wanted  jurisdiction  of  the  property 
or  of  the  offense,  or  to  render  a  judgment  of  confiscation,  but  because  in  the 
very  act  of  rendering  a  judgment  of  confiscation  it  condemned  more  than  it  had 
authority  to  condemn.  In  other  words,  in  a  case  where  it  had  fu-ll  jurisdiction 
to  render  one  kind  of  judgment,  operative  upon  the  same  property,  it  rendered 
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one  which  included  that  which  it  had  a  right  to  render,  and  something  more, 
and  this  excess  was  held  simply  void.  The  case  before  us  is  stronger  than  that, 
for  unless  our  reasoning  has  been  entirely  at  fp.ult,  the  court  in  the  present  case 
could  render  no  second  judgment  against  the  prisoner.  Its  authority  was  ended. 
All  farther  exercise  of  it  in  that  direction  was  forbidden  by  the  common  law, 
by  the  constitution,  and  by  the  dearest  principles  of  personal  rights,  which  both 
of  them  are  supposed  to  maintain. 

There  is  no  more  sacred  duty  of  a  court  than,  in  a  case  pro|>erly  before  it,  to 
maintain  unimpaired  those  securities  for  the  personal  rights  of  the  individual 
which  have  received  for  ages  the  sanction  of  the  jurist  and  the  statesman;  and 
in  such  cases  no  narrow  or  illiberal  construction  should  be  given  to  the  words 
of  the  fundamental  law  in  which  they  are  embodied.  Without  straining  either 
the  constitution  of  the  United  Stales,  or  the  well-settled  principles  of  the  com- 
mon law,  we  have  come  to  the  conclusion  that  the  sentence  of  the  circuit  court 
under  which  the  petitioner  is  held  a  prisoner  was  pronounced  without  authority, 
and  he  should  therefore  be  discharged. 

Discharged  accordingly. 

Justices  Clifford  and  Strong  dissented. 

IN  RE  LESZYNSKY. 
(Circuit  Court  for  New  York:  16  Blatchford,  »-20.     1879.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  Section  3318  of  the  Revised  Statutes  is  in  these 
words:  '* Every  rectifier  and  wholesale  liquor  dealer  shall  provide  a  book,  to  be 
prepared  and  kept  in  such  form  as  may  be  i)rescribed  by  the  commissioner  of 
internal  revenue,  and  shall,  on  the  same  day  on  which  he  receives  any  foreign 
or  domestic  spirits,  and  before  he  draws  off  any  part  thereof,  or  adds  water  or 
anything  thereto,  or  in  any  respect  alters  the  same,  enter  in  such  book,  and  in 
the  proper  columns  respectively  prepared  for  the  purpose,  the  date  when,  the 
name  of  the  person  or  firm  from  whom,  and  the  place  whence,  the  spirits  were 
received,  by  whom  distilled,  rectified  or  compounded,  and  when  and  by  whom 
inspected,  and  if  in  the  original  package,  the  serial  number  of  each  package, 
the  number  of  wine  gallons  and  proof  gallons,  the  kind  of  spirit,  and  the  num- 
ber and  kind  of  adhesive  stamps  thereon.  And  every  such  rectifier  and  whole- 
sale dealer  shall,  at  the  time  of  sending  out  of  his  slock  or  possession  any  spirits, 
and  before  the  same  are  removed  from  his  premises,  enter  in  like  manner,  in 
the  said  book,  the  day  w^hen,  and  the  name  and  place  of  business  of  the  person 
or  firm  to  whom,  such  spirits  are  to  be  sent,  the  quantity  and  kind  or  quality  of 
such  spirits,  the  number  of  gallons  and  fractions  of  a  gallon  at  proof,  and  if  in 
the  original  packages  in  which  they  .were  received,  the  name  of  the  distiller 
and  the  serial  number  of  the  package.  Every  such  book  shall  be  at  all  times 
kept  in  some  public  or  open  place  on  the  premises  of  such  rectifier  or  whole- 
sale dealer  for  inspection,  and  any  revenue  officer  may  examine  it  and  take  an 
abstract  therefrom;  and  when  it  has  been  filled  up  as  aforesaid,  it  shall  be  pre- 
served by  such  rectifier  or  wholesale  liquor  dealer  for  a  period  not  less  than 
two  years;  and  during  such  time  it  shall  be  produced  by  him  to  every  revenue 
oflBcer  demanding  it.  And  whenever  any  rectifier  or  wholesale  liquor  dealer 
refuses  or  neglects  to  provide  such  book,  or  lo  make  entries  therein  as  afore- 
said, or  cancels,  alters,  obliterates  or  destroys  any  part  of  such  book,  or  any 
entry  therein,  or  makes  any  false  entrv  therein,  or  hinders  or  obstructs  any 
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revenue  officer  from  examining  such  book,  or  making  any  entry  therein,  or 
taking  any  abstract  therefrom,  or  whenever  such  book  is  not  preserved  or 
is  not  produced  by  any  rectifier  or  wholesale  liquor  dealer  as  hereinbefore 
directed,  he  shall  pay  a  penalty  of  $100,  and  shall,  on  conviction,  be  fined 
not  less  than  $100  nor  more  than  $5,000,  and  imprisoned  not  less  than  three 
months  nor  more  than  three  years."  This  section  is,  in  all  material  respects,  a 
re-enactment  of  section  45  of  the  act  of  July  20,  1868  (15  U.  8.  Stat,  at  Large, 
143).  In  the  first  edition  of  the  Rm^ised  Statutes,  the  words  "on  conviction," 
found  in  said  section  45,  were  omitted  from  said  section  3318,  but  by  the  act  of 
February  27,  1877  (10  id.,  248),  said  section  3318  was  amended  by  inserting 
said  words  "on  conviction,"  that  act  stating  that  such  amendment,  with  others, 
was  made  "  for  the  purpose  of  correcting  errors  and  supplying  omissions"  in 
the  Revised  Statutes,  "so  as  to  make  the  same  truly  express"  the  statutes  of 
the  United  States  in  force  on  the  1st  of  December,  1873.  Said  section  3318, 
as  above  quoteil,  is  quoted  as  it  is  printed  in  the  secontl  edition  of  the  Revised 
Statutes,  except  that  the  word  "quality  "  is  printed  "quantity,"  by  mistake,  in 
the  second  edition,  the  word  being  "quality"  in  the  first  edition  and  in  said 
section  45. 

The  United  States,  on  the  13th  of  January,  18,79,  brought  a  civi'l  action,  in 
the  district  court  of  the  United  States  for  this  district,  against  Samuel  H. 
Leszynsky  and  Charles  A.  Troup,  the  complaint  in  which  set  forth  "that, at  the 
time  hereinafter  mentioned,  the  defemlants  were  partne?*s  in  business,  under 
the  firm  name  of  Liszynsky  &  Troup,  at  No.  26  Beaver  street,  in  the  city  of 
New  York,  and  then  and  there  carried  on  the  business  of  wholesale  liquor 
dealers  and  rectifiers;  that,  in  and  during  the  year  1878,  the  defendants,  at  the 
c.ty  of  New  York,  received  certain  distilled  spirits  which  they  failed  and 
neglected  to  entev  in  the  book  required  by  law  to  be  kept  by  them  as  such 
wholesale  liquor  dealers  and  rectifiers,  and,  therefore,  by  virtue  of  the  premises, 
and  by  force  of  the  statute  of  the  United  States  in  such  case  provided,  the  de- 
fendants became  liable  to  pay  to  these  plaintiffs  the  sum  of  one  hundred  dol- 
lirs  ($100),  which  said  sum  remains  due  and  unp:Hd;  wherefore  plaintiffs 
demand  judgment  against  the  defendants  for  the  sum  of  one  hundred  dollars, 
besides  the  cost  of  this  action."  The  defendants  appeared  by  attorney  in  said 
action,  and  put  in  an  answer  which  stated  that  the  defendants,  "for  answer  to 
the  complaint,  say  nothing  in  bar  or  preclusion  of  the  suit  of  the  said  plaint- 
iffs," On  the  20th  of  January,  1879,  an  order  was  made  by  said  district  coutt 
"that  the  plaintiffs  have  judgment  for  their  claim,  together  with  costs  and  dis- 
bursements of  this  action,  to  wit,  the  sum  of  one  hundred  and  fifteen  dollars,*' 
and  "that  the  cleik  enter  judgment  for  said  amount."  On  the  same  day  a 
judgment  in  said  action  wi\s  entered,  "that  the  plaintiffs  have  judgment  for 
their  claim,  together  with  costs  and  disbursements  of  this  action,  to  wit,  the 
sum  of  one  hundred  dollars,  and  that  thoy  have  execution  therefor."  On  the 
same  day  an  order  was  made  by  said  district  court,  reciting  that  a  judgment 
had  been  entered  in  said  action  for  $115,  and  that  the  defendants' attorney  had 
paid  into  the  registry  of  said  court  the  sum  of  §115  in  satisfaction  of  said 
judgment,  and  ordering  that  said  judgment  be  satisfied  and  canceled  of  record. 
Afterwards,  on  the  same  day,  a  United  States  commissioner  issued  a  warrant  to 
the  marshal,  setting  forth  that  complaint  on  oath  had  been  made  to  him, 
"charging  that  Samuel  II.  Leszynsky  and  Charles  A.  Troup  were,  at  the  times 
hereinafter  mentioned,  rectifiers  and  wholesale  1  quor  dealers,  doing  business  at 
No.  20  Beaver  street.  New  York  city,  did,  on  or  about  the  29th  of  October  and 
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ISth  day  of  Novembeh,  in  t!ie  year  one  thousand  eight  hundred  and  seventy- 
eight,  at  the  southern  district  of  New  York,  unlawfully  neglect  to  make  any 
entry  whatever  in  the  book  kept  by  them,  the  form  whereof  had  theretofore 
been  prescribed  by  the  commissioner  of  internal  revenue,  of  spiiiti  then  and 
there  sent  out  by  them  of  their  stock  and  possession,  before  the  said  spirits 
were  removed  from  their  premises;  and,  further,  they  did,  as  such  wholesale 
liquor  dealers  and  rectifiers,  on  or  about  the  18th  day  of  November,  1878,  in 
said  district,  unlawfully  neglect  to  make  any  entry  in  their  said  book  of  spirits 
then  and  there  sent  out  by  them  of  their  stock,  before  the  said  spirits  were  re- 
moved from  their  premises,  and  the  spirits  here  mentioned  are  not  those  stated 
hereinbefore,  and  for  similar  offenses  on  the  30th  of  October  and  15th  day 
of  December,  1878,"  and  commanding  the  marshal  to  apprehend  the  sa:d 
Leszynsky  and  Troup.  Under  this  warrant  Leszynsky  was  arrested  and 
brought  before  the  commissioner,  and  an  examination  Weis  had,  and,  on  the 
23d  of  January,  the  commissioner  committed  him  to  the  custody  of  the  mar- 
shal for  trial,  in  default  of  $1,000  bail.  lie  has  now  been  brought  before  thi.s 
court  on  a  writ  of  habeas  corpus  issued  b}'  it,  and  the  proceedings  which  took 
place  before  the  commissioner  are  before  this  court  on  a  writ  of  certiorarL  At 
the  examination  before  the  commissioner  the  defendant  put  in  evidence  the 
said  proceedings  in  said  civil  action,  and,  while  admitting  that  there  was  prob- 
able cause  to  hold  him  under  said  warrant,  but  for  said  proceedings,  contended, 
and  here  contends,  that,  in  consequence  of  such  proceedings,  he  is  not  liable  to 
be  again  arrested,  held,  detained,  tried,  convicted  or  punished  for  the  same 
cause,  and  that  an  arrrest  and  detention  under  said  warrant  is  for  the  same 
cause  for  which  he  was  punished  by  the  payment  of  said  judgment. 

It  is  contended,  for  the  relator,  that  if  he  shall  be  convicted  and  fined  and 
imprisoned  for  the  offenses  alleged  in  the  warrant,  he  will  be  punished  twice 
for  the  same  statutory  offense;  and  that  he  was  completely  punished  for  the 
offenses  alleged  in  said  warrant  by  the  payment  of  said  judgment. 

§  1775.  Section  3S18,  Revised  Statutes^  which  imposes  a  penalty  and  a  fine 
and  imprisonment^  ivfiicts  hut  one  punishment 

It  is  to  be  noted  that  section  3318  provides  distinctly  that  whenever  any  rec- 
tifier or  wholesale  liquor  dealer  does  what  is  specified  therein,  he  shall  pay  a 
penalty  of  $100  and  shall,  on  conviction,  be  fined  and  imprisoned.  No  more  dis- 
tinct form  of  expression  could  have  been  adopted  to  indicate  the  intention  of 
congress  to  provide  cumulative  penalties  or  punishments,  three  in  number,  each 
in  addition  to  the  other  two  —  a  penalty  of  $100  to  be  recovered  by  a  civil  action, 
and  fine  and  imprisonment  to  follow  conviction  on  a  criminal  prosecution. 
But,  in  the  eye  of  the  law,  the  three  punishments  are  only  one  punishment  for 
the  same  offense,  although  the  penalty  of  §100  may  be  recovered  in  a  civil 
action,  and  the  fine  and  imprisonment  are  inflicted  by  a  criminal  prosecution. 
The  statute  book  has  many  like  provisions  for  punishment  of  offenses,  where  a 
penalty  to  be  recovered  by  a  civil  action  is  given,  and  a  fine  and  imprisonment, 
or  one  of  them,  on  a  criminal  conviction,  is  prescribed  in  addition  and  cumula- 
tively by  the  use  of  the  word  **and."  Provisions  for  punishment  by  the  for- 
feiture of  property,  \Ahich  must  be  enforced  in  a  civil  action,  and,  cumulatively 
and  in  addition,  by  fine  and  imprisonment,  or  one  of  them,  on  a  criminal  con- 
viction of  the  same  offense  for  which  the  forfeiture  of  property  is  prescribed, 
are  of  the  same  character.  Where  the  same  section  of  the  statute  contains  the 
'  description  of  the  offense,  and  the  prescription  of  the  penalty  by  civil  suit,  and 
of  the  punishment  on  a  criminal  conviction,  the  two  connected  by  the  copula- 
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\  e  "  and,"  no  other  construction  is  proper  than  that  the  whole  is  one  pun- 
ishment, and  that  the  whole  cannot  be  satisfied  by  a  part.  Reference,  for 
provisions  of  the  above  descriptions,  in  the  same  title  in  which  section  331 S  is 
found,  may  be  had  to  sections  3257,  3258,  3259,  3260,  3279,  3292,  3296, 
3326,  3340,  3342,  3360,  3370,  3380,  and  3401.  Penalties  and  forfeitures 
given  by  statute-  are  to  be  enforced  by  civil  suits.  II.  S.,  §  563,  subd.  3;  id., 
§919.  Fine  and  imprisonment  are  to  be  inflicted  as  the  result  of  a  conviction 
on  a  criminal  prosecution.  Diflferent  methods  are  to  bo  resorted  to  to  enforce 
the  different  parts  of  what  is  one  and  the  same  punishment.  But  the  fact  th:.t 
the  two  methods  may  be  progressing  simultaneously  and  one  be  completed  bo- 
fore  the  other,  or  that  one  may  be  fully  completed  before  the  other  is  com- 
menced, cannot  have  the  effect  to  annul  the  provision  of  law  in  regard  to  the 
uncompleted  part.  The  views  above  expressed  are  in  harmony  wiih  those  of 
the  supreme  court  in  the  recent  case  of  United  States  v.  Claflm,  97  U.  S.,  546, 
where  the  provisions  of  section  3082  of  the  Revised  Statutes  were  under  con- 
sideration, as  section  4  of  the  act  of  July  18, 1866  (14  U.  S.  Stat,  at  Large,  179). 
That  section  provides,  as  a  punishment  for  the  fraudulent  importation  of  mer- 
chandise, a  forfeiture  of  the  merchandise,  and  a  fine  or  imprisonment,  or  both. 
The  court  construe  the  section  as  having  in  view  not  ocily  punishment  of  the 
offense  described  but  indemnity  to  the  government  for  loss  sustained  in  conse- 
quence of  the  criminal  conduct  of  those  guilty  of  the  offense,  and  sa}'  that  the 
forfeiture  of  the  goods  was  designed  to  secure  indemnity  to  the  government 
for  the  wrong  done,  and  that  the  fine  and  imprisonment  "  were  superadded  as 
a  vindication  of  public  justice." 

§  1776.   Cases  cited. 

The  case  of  United  States  v.  Gates,  5  Law  Rep.,  465,  in  the  district  court 
of  the  United  States  for  this  district,  before  Judge  Betts,  in  1845,  is  cited  on 
the  part  of  the  relator.  In  that  case  Gates  had  been  indicted  and  convicted, 
under  section  19  of  the  act  of  August  30,  1842  (5  U.  S.  Stat,  at  Liirge,  565), 
for  smugizling  and  clandestinely  introducing  into  the  United  States  certain 
goods,  with  a  view  to  defraud  the  revenue  of  the  United  States,  and  had 
thereon  been  sentenced  to  pay  a  fine  of  ^2,000  and  to  be  imprisoned  thirty 
days.  That  specific  offense  was  made  punishable  by  that  statute  and  the  sen- 
tence was  a  lawful  one.  Gates  had  paid  the  fine  and  suff^ired  the  imprison- 
ment. Afterwards  a  civil  suit  was  brought  by  the  United  States  against  Gates, 
under  section  50  of  the  act  of  March  2,  1806  (1  U.  S.  Stat,  at  Lirge,  665),  to 
recover  the  penalty  thereby  imposed,  of  $400,  for  landing  the  same  goods  with- 
out a  permit.  The  defendant  pleaded  in  bar  the  conviction  and  sentence  and 
punishment  aforesaid.  The  plea  w^as  demurred  to  and  was  held  good  by  the 
court  on  two  grounds:  (1)  that,  as  the  United  States  had  obtained  judgment 
and  inflicted  punishment  on  the  defendant  for  an  offense,  they  were  prohibited, 
by  general  principles  of  law,  from  prosecuting  him  again  for  acts  constituting 
the  same  offense,  or,  in  other  words,  which,  if  proved,  would  call  for  his  con- 
viction of  that  offense;  and  (2)  because  the  punishment  provided  by  the  act  of 
1842  was  not  cumulative,  and  to  be  imposed  in  addition  to  that  prescribed  by 
the  act  of  1799.  The  present  is  a  different  case.  The  fine  and  imprisonment 
provided  by  section  3318  are  cumulative  to  the  penalty  of  §100,  and  are  to  be 
imposed  in  addition;  and  the  United  States  are  not  prosecuting  the  relator  a 
second  time  for  the  same  offense. 

The  case  of  United  States  v.  McKee,  4  Dill.,  128,  also  relied  on  by  the  re- 
lator, is  like  the  Gates  case,  and  different  from  the  present  one.     McKee  had 
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been  indicted  and  convicted  under  section  5410  of  the  Revised  Statutes,  for 
taking  part  in  a  conspiracy  to  defraud  tlie  United  States  of  taxes  due  on  dis- 
tilled spirits,  in  pursuance  of  which  conspiracy  his  co-conspirators  unlawfully 
removed  such  spirits.  He  was  sentenced  to  pay  a  fine  and  be  imprisoned. 
Afterwards,  under  section  3296,  he  was  sued  in  a  civil  action  by  the  United 
States  to  recover  a  penalty  of  double  the  amount  of  the  taxes  on  certain  dis- 
tilled spirits,  out  of  which  the  government  alleged  it  was  defrauded  by  means 
of  a  conspiracy  entered  into  for  that  purpose  by  McKee  and  certain  distillers, 
for  the  unlawful  removal,  by  the  distillers,  of  said  spirits,  without  the  payment 
of  taxes.  It  was  alleged  that  McKee  aided  and  abetted  in  such  removals. 
The  defendant  pleaded  in  bar  such  indictment,  conviction  and  sentence.  The 
overt  acts  charged  in  the  indictment  were  alleged  to  be  the  unlawful  removal 
of  the  same  distilled  spirits  without  the  payment  of  taxes,  for  which  the  pen- 
alty sought  to  be  recovered  in  the  civil  suit  was  denounced  by  section.  3296. 
The  defendant  also  pleaded  in  bar  a  pardon  by  the  president.  The  United 
States  demurred  to  the  pleas,  and  the  pleas  were  held  good. 

There  is  nothing  in  the  decision  in  Ex  parte  Lange,  18  Wall.,  164,  168 
(§§  1767-74,  supra),  considered  with  reference  to  the  facts  of  that  case,  which 
sustains  the  claim  of  the  relator  in  this  case.  As  was  said  by  the  court  in  The 
People  V.  Stevens,  13  Wend.,  341:  "It  is  undoubtedly  competent  for  the  legis- 
lature to  subject  any  particular  offense  both  to  a  penalty  and  a  criminal  prose- 
cution; it  is  not  punishing  the  same  offense  twice.  They  are  but  parts  of  one 
punishment;  they  both  constitute  the  punishment  which  the  law  inflicts  upon 
the  offense.  That  they  are  enforced  in  different  modes  of  proceeding,  and  at 
different  times,  does  not  affect  the  principle.  It  might  as  well  be  contended 
that  a  man  was  punished  twice  when  he  was  both  fined  and  imprisoned,  which 
he  may  be  in  most  misdemeanors." 

It  is  urged  that  the  word  "and  "  after  the  words  "panalty  of  one  hundred 
dollars,"  in  section  3318,  should  be  read  "or."  As  congress  unquestionably  had 
the  power  to  prefcribe  the  entire  punishment  provided  by  section  3318  quite 
as  much  as  they  have  to  prescribe  fine  and  imprisonment  in  any  case,  it  must 
b3  held  that  the  word  "and"  has  its  natural  and  cumulative  meaning.  The 
fifth  amendment  to  the  constitution  of  the  United  States  provides  that  no  per- 
son shall  "be  subject,  for  the  same  offense,  to  be  twice  put  in  jeopardy  of  life 
or  limb."  It  is  contended,  for  the  United  States,  that  the  judgment  in  the  civil 
sjit,  and  the  payment  of  it,  did  not  subject  the  relator  to  be  put  in  jeopardy 
of  his  life  or  limb.  But,  even  though  the  spirit  of  this  amendment  be  to  pre- 
vent a  second  punishment,  under  judicial  proceedings,  for  the  same  crime,  so  far 
ai  the  common  law  gave  that  protection  {Kc parte  Lange,  18  Wall.,  163,  170), 
yet  the  criminal  proceeding  now  instituted  against  the  relator  will  not  produce 
a  second  punishment  for  the  same  offense,  but  will  only  complete,  on  conviction, 
the  punishment  intended  by  congress.  The  fifth  amendment  was  proposed  by 
congress  on  the  25th  of  September,  1789,  and  was  ratified  by  eleven  states  in 
that  year  and  the  following  two  years.  But  that  amendment  has  not  been  re- 
garded by  congress  as  preventing  legislation  such  as  that  found  in  the  statute 
now  in  question.  Thus,  by  the  act  of  July  31,  1789  (1  U.  S.  Stat,  at  Large, 
46),  it  was  provided  that,  if  goods  entitled  to  drawback  were  entered  fcr 
exportation  and  were  afterwards  landed,  they  and  the  vessel  from  which  they 
Were  landed,  and  the  boats  used  in  landing  them,  should  be  forfeited,  and  all 
persons  concerned  therein  should,  on  conviction,  be  imprisoned.  This  same 
provision  was  re-enacted  as  section  60  of  the  act  of  August  4,  1790  (1  U.  S. 
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Stat,  at  Large,  174),  and  as  section  82  of  the  act  of  March  2,  1799  (id.,  692), 
and  is  now  found  in  section  3049  of  the  Revised  Statutes.  It  woaid  necessarily 
sometimes  happen  that  the  owner  of  the  forfeitable  goods  would  be  concerned 
in  landing  them,  and  thus  he  would  be  punishable  both  by  having  his  goods 
forfeited  and  by  being  imprisoned  on  conviction,  the  forfeiture  of  goods  being 
enforced  in  a  civil  suit  and  the  conviction  taking  place  in  a  criminal  proceeding. 
So,  in  section  24  of  the  act  of  March  2,  1709  (I  U.  S.  Stat,  at  Large,  046),  it 
was  provided  that,  if  goods  should  be  imported  ia  violation  of  the  statute  as  to 
a  manifest,  the  master  in  command  of  the  vessel  should  forfeit  and  pay  a  sum 
of  money  equal  to  tbe  value  of  such  goods  not  included  in  the  manifest,  and  all 
such  goods,  not  included  in  the  manifest,  belonging  to  him,  should  be  forfeited. 
It  was  made  the  duty  of  the  master  in  command  to  make  and  sign  and  have 
the  manifest,  and  thus,  in  resi)ect  to  goods  not  manifested,  which  belonged  to 
him,  he  would  be  punished  by  losing  the  goods  in  a  suit  in  reuu  and  also  by 
paying  their  value  again,  as  tlie  result  of  a  suit  in  pcrso/mm.  This  provision  is 
re-enacted  in  section  2S09  of  the  Revised  Statutes.  In  section  46  of  the  act  of 
Mai'ch  2,  1799  (1  U.  S.  Stat,  at  Large,  662),  it  was  provided  that,  wiien  any 
articles  subject  to  duty  are  found  in  the  baggage  of  any  {Person  arriving  in  the 
United  States,  which  shall  not,  at  the  time  of  making  eatry  lor  such  baggage, 
be  mentioned  to  the  collector  before  whom  such  entry  is  made,  by  the  person 
making  the  same,  all  such  articles  so  found  shall  be  forfeited,  and  the  person  in 
whose  baggage  they  shall  be  found  shall,  moreover,  forfeit  and  pay  treble  the 
value  of  such  articles.  Under  this  provision,  if  the  person  in  whose  baggage 
the  articles  were  found  was  the  owner  of  them,  and  if  he  made  the  entry,  he 
would  forfeit  the  articles  in  a  suit  in  re/n  and  pay  treble  their  value  in  a  suit  in 
personam,  as  one  punishment  for  the  offense.  This  provision  is  re-enacted  in 
section  2S02  of  the  Revised  Statutes. 

Provisions  are  found  in  the  statutes,  where,  when  congress  has  intended  that 
a  person  who  would  otherwise  be  subject  to  two  distinct  provisions  of  the  same 
section  should  be  exempt  from  one,  if  subject  to  the  other,  it  has  said  so  dis- 
tinctly. Thus  in  section  34  of. the  act  of  September  1,  1789  (1  U.  S.  Stat,  at 
Large,  64,  65),  it  was  provided  that,  on  conviction  of  any  of  certain  neglects 
er  offenses  against  the  act  for  registering  vessels,  the  offender  should  forfeit 
$1,000  and  be  rendered  incapable  of  serving  in  any  office  of  trust  or  profit  UBh 
der  the  United  States;  and,  further,  that,  if  any  person  required  by  the  act  to 
perform  anything  should  wilfully  neglect  or  refuse  to  do  so,  he  should,  on  con- 
viction, "if  not  subject  to  the  penalty  and  disqualification  aforesaid,"  forfeit 
$500  for  the  first  offense,  and  a  like  sum  for  the  second  offense,  and  should, 
from  thenceforward,  be  rendered  incapable  of  holding  any  office  of  trust  or 
profit  under  the  United  Stales.  This  provision  was  re-enacted  in  section  26  of 
the  act  of  December  31,  1792  (1  U.  S.  Stat,  at  Large,  298),  and  a  like  pro- 
vision is  found  in  section  29  of  the  act  of  February  18,  1793  (id.,  315).  These 
provisions  are  now  found  in  sections  4187,  4188,  4373  and  4374  of  the  Re- 
vised Statutes.  The  restriction  found  in  them  is  a  recognition  of  the  principle 
of  the  fifth  amendment  and  of  the  doctrine  of  the  case  of  United  States  v. 
McKee.  But  the  fact  of  such  restriction,  and  the  punishment  of  the  offenses 
named  by  a  pecuniary  forfeiture  or  penalty  and  by  a  disqualification  to  hold 
any  office  of  trust  or  profit  under  the  United  S:ates,  shows  that  congress  did 
not  regard  the  punishment  by  a  pecuniary  forfeiture  or  penalty,  and  by  a  dis- 
qualification in  addition,  as  within  the  inhibition  of  the  fifth  amenilment.  Tho 
imposition  of  the  forfeiture  or  penalty  is  a  i)unishment.     Indeed,  sections  4187 
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and  4188  use  the  words  "punishable  by  a  fine,"  instead  of  the  word  "forfeit," 
found  in  the  aot  of  1792,  while  sections  4373  and  4374  use  the  words  "liable 
to  a  penalty,"  instead  of  the  word  "forfeit,"  found  in  the  act  of  1793,  and  sec5- 
tion  4188  refers  to  the  punishment  by  a  fine,  prescribed  by  section  4187,  as  a 
"penalty."  The  disqualification  to  hold  oflBce  is  a  punishment,  under  the  de 
cisions  of  the  snpreme  court  in  Cuinmings  v.  State  of  Missouri,  4  Wall.,  277, 
(Const..  g§  608-618),  and  Bo  parte  Garland,  id.,  333  (Const.,  §§  619-637). 

§  1777.  Construction  of  penal  laws. 

The  proper  conclusion  ifrora  these  considerations  is,  that  congress  bad  power 
to  prescribe  the  punishment  by  the  penalty  and  the  fine  and  the  imprisonment, 
prescribed  by  section  3318,  as  a  punishment  the  whole  of  which  may  be  imposed ; 
and  that  the  language  is  such  as  to  indicate  an  intention  that  the  whole  shall  be 
rniliosed.  The  language  of  Chief  Justice  Marshall,  in  United  States  v.Wiltberger, 
5  Wheat.,  76,  95  (§§  1633-36,  supra),  is  applicable  to  this  case:  "  Though  penal 
laws  are  to  be  construed  strictly,  they  are  not  to  be  construed  so  strictlj'  as  to 
defeat  the  obvious  intention  of  the  legislature.  The  maxim  is  not  to  be  so  ap- 
plied as  to  narrow  the  words  of  the  statute,  to  the  exclusion  of  cases  which 
those  words,  in  their  ordinary  acceptation,  or  in  that  sense  in  which  the  legis- 
lature has  obviously  used  them,  would  comprehend.  The  intention  of  the 
legislature  is  to  be  collected  from  the  words  they  employ.  Where  there  is  no 
ambiguity  in  the  words,  there  is  no  room  for  construction.  The  case  must  be  a 
strong  one,  indeed,  which  would  justify  a  court  in  departing  from  the  plain 
meaning  of  words,  especially  in  a  penal  act,  in  search  of  an  intention  which  the 
words  ihemselves  did  not  suggest." 

It  follows  that  the  relator  is  not,  by  what  took  place  in  the  civil  action,  ex- 
empted from  criminal  prosecution,  under  section  3318,  in  respect  to  the  matter 
covered  by  the  complaint  in  such  civil  action;  and  that  he  is  not  entitled  to  be 
discharged  on  habeas  corpus, 

UNITED  STATES  v.  WATSON. 
(District  Ccmrt,  Southeni  District  of  New  York:  8  Benedict,  1-7.     1868.) 

Statement  of  Pacts. —  Indictment  for  aiding  and  abetting  in  the  conceal- 
ment of  distilled  spirits.  The  record  showed  that  on  the  10th  of  June,  1^68, 
the  jury  was  sworn  and  the  case  continued  till  the  next  day.  On  that  day 
there  vvas  a  further  continuance,  and  on  the  23d  of  June  the  illness  of  the  dis- 
trict attorney,  which  had  been  the  cause  of  the  continuance,  still  existing,  a 
juror  was  withdrawn  by  order  of  the  court,  and  the  case  was  postponed  for  the 
term.  When  the  case  came  on  again  for  trial  the  defendants  objected  to  any 
further  trial,  on  the  ground  that  the  proceedings  above  stated  amounted  to  an 
acquittal. 

g  1778.  A  court  of  the  United  States  may  discharge  a  jury  whenever  mani- 
fi'st  necessity  requires  it^  without  the  consent  of  the  accused. 

Opinion  by  Blatciiford,  J. 

There  can  be  no  doubt  that  a  court  of  the  United  States  has  authority,  in  a 
criminal  case,  to  discharge  a  jury  from  giving  a  verdict  whenever,  in  its  opin- 
ion, taking  all  the  circumstances  into  consideration,  there  is  a  manifest  neces- 
sity for  the  act,  or  when  the  ends  of  public  justice  would  otherwise  be  defeated, 
and  it  may  do  this  without  the  consent  of  the  defendants;  but  the  court  is  to 
exercise  a  sound  discretion  on  the  subject,  and  to  use  the  power  with  the  great- 
est caution,  under  urgent  circumstances,  and  for  very  plain  and  obvious  causes. 
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United  Slates  v.  Perez,  9  Wheat.,  579.  If  the  court  may  exercise  this  author- 
ity in  a  criminal  case,  without  the  consent  of  the  defendant,  in  a  case  of  man- 
ifest necessity,  it  may  do  so  with  the  consent  of  the  defendant,  in  a  case  which 
falls  short  of  being  one  of  manifest  necessity.  In  the  present  case,  the  minutes 
of  the  court  show  that  the  reason  for  postponing  the  case  from  the  11  th  to  the 
19th  of  June  was  the  same  as  that  for  postponing  the  case  indefinitely  on  the 
23d  of  June,  and  for  directing  a  juror  to  be  withdrawn  —  to  wit,  the  illness  of 
the  district  attorney  and  the  absence  of  witnesses  for  the  United  States.  The 
minutes  do  not  show  any  assent  by  the  defendants  to  the  withdrawal  of  the 
juror  or  any  dissent  from  that  course.  I  am  satisfied  that  I  must  have  under- 
stood the  defendants,  by  their  counsel,  as  consenting  to  the  course  that  was 
pursued.  Otherwise,  the  question  of  the  effect  of  their  not  consenting  would 
have  been  presented  at  the  time;  and  they  would  have  insisted  then  and  there 
upon  their  right  to  a  verdict  of  acquittal.  No  such  verdict  was  asked  for,  nor 
was  the  question  presented  to  the  court  as  to  what  effect  the  want  of  consent 
by  the  defendants  to  the  withdrawing  of  a  juror  would  have  as  to  a  future 
trial.  Although  the  counsel  for  the  defendants  may  have  urged  their  desire 
to  proceed  with  the  trial,  and  have  dwelt  on  the  hardship  of  the  postponement, 
still  I  regarded  them,  and  doubtless  the  district  attorney  did,  in  the  absence  of 
any  motion  on  their  part  for  the  entry  at  the  time  of  a  verdict  of  acquittal,  as 
in  effect  consenting  to  the  withdrawal  of  a  juror.  If  the  district  attorney  did 
not  choose  to  proceed  with  the  trial  after  the  jury  were  sworn  and  impan- 
eled, the  defendants  had  a  right  then  and  there  to  ask  for  a  verdict  of  acquit- 
tal. If  they  had  asked  for  such  a  verdict,  the  district  attorney  might,  in 
preference,  have  gone  on  with  the  trial.  Still  the  defendants  were  not  bound 
to  ask  at  the  time  for  such  a  verdict.  They  have  a  right  now* to  claim  that 
what  took  place  was  in  effect  such  a  verdict. 

§  1779.  2'he  minutes  of  the  court  settle  the  question  as  to  what  took  place  at 
a  previous  hearirig  of  the  avuse. 

The  fact  that  the  court  and  the  district  attorney  regarded  the  defendants  as 
consenting  to  the  course  that  was  taken  ought  not,  in  the  absence  from  the 
minutes  of  the  court  of  any  statement  that  the}'  consented,  to  conclude   them. 
If  the  court,  acting  at  the  time  on  its  understanding  that  the  defeiidants  in 
effect  consented,  had  proposed  to  make  in  the  minutes  of  the  court  an  entry  of 
such  consent,  it  may  very  well  bo  that  the  counsel  for  the  defendants  ^'ould 
have  at  once  insisted  on  the  right  of  the  defendants  to  a  verdict  of  acquittai- 
Then  the  court  would  have  been  called  upon  to  pass  on  the  sufficiency  of  the 
reasons  assigned  in  the  minutes  for  withdrawing  a  juror  —  tho  illness  ol  the 
district  attorney  and  the  absence  of  witnesses  for  the  prosecution.     The  court 
must  be  governed  as  to  the  facts  in   this  matter  by  its  minutes.     They  were 
made  by  the  clerk  in  the  usual  course  of  the  business  of  the  court,  without  the 
special  attention  of  the  court  having  been  called  to  them,  and  without  any 
motion  having  been  made  by  the  district  attorney,  at  the  time,  to  enter  as  a 
part  of  them  that  the  defendants  consented  to  the  withdrawal  of  the  juror. 
It  would  be  very  unsafe,  and  lead  to  endless  disputes  and  probable  injustice,  for 
the  court,  in  matters  of  this  kind,  to  act  on  its  own  recollection,  or  on  the 
affidavits  of  witnesses,  especially  after  a  lapse  of  time. 

§  1780.  If  it  does  not  appear  hy  the  record  that  defendants  did  consent  to 
withdrawing  a  juror ^  it  must  he  presumed  that  tliey  did  not  consent. 

If  the  parties  to  any  suit  or  proceeding  find  that  the  minutes  of  the  proceed- 
ings of  the  court  kept  by  the  clerk,  and  which  are  always  open  to  inspection, 
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are  erroneous,  the  proper  way  is  to  move  to  correct  them  promptly,  to  comport 
with  the  facts.  It  must,  therefore,  be  assumed,  for  the  purposes  of  the  present 
jxpplication,  that  there  was  no  consent  by  the  defendants  to  the  withdrawal  of 
the  juror.  The  question  then  recurs  whether  the  reasons  assigned  in  the  min- 
utes of  the  court  for  withdrawing  a  juror  show  a  manifest  necessity  for  doing 
so,  or  that  the  ends  of  public  justice  would  otherwise  have  been  defeated.  The 
question  must  be  disposed  of  now  as  it  wouUi  have  been  disposed  of  at  the 
time  the  motion  was  made  that  the  trial  go  off  for  the  term,  if  the  defendants 
had  then  expressed  their  dissent  from  such  action. 

§  1781.  The  illness  of  the  district  attorney  and  the  absence  of  witnesses  do 
not  create  a  manifest  necessity  for  withdrawing  a  juror. 

The  illness  of  the  district  attorney,  it  not  appearing  by  the  minutes  that 
such  illness  occurred  after  the  jury  was  sworn,  or  that  it  was  impossible  for  the 
assistant  district  attorney  to  conduct  the  trial,  and  the  motion  to  put  off  the 
case  for  the  term  being  made  by  such  assistant,  cannot  be  regarded  as  creating 
a  manifest  necessity  for  withdrawing  a  juror.  So,  too,  as  to  the  absence  of 
witnesses  for  the  prosecution,  it  does  not  appear  by  the  minutes  that  such  ab- 
sence was  first  made  known  to  the  law  officers  of  the  government  after  the 
jury  was  sworn,  or  that  it  occurred  under  such  circumstances  as  to  create  a 
plain  and  manifest  necessity  justifying  the  withdrawing  of  a  juror.  The  mere 
illness  of  the  district  attorney,  or  the  mere  absence  of  witnesses  for  the  prose- 
cution, under  the  circumstances  disclosed  by  the  record  in  this  case,  is  no  ground 
upon  which,  in  the  exercise  of  a  sound  discretion,  a  court  can,  on  the  trial  of 
an  indictment,  properly  discharge  a  ]\xvy  without  the  consent  of  the  defendant, 
after  the  jury  has  been  sworn  and  the  trial  has  thus  commenced.  To  admit 
the  propriety  of  the  exercise  of  the  discretion  on  such  grounds  would  be  to 
throw  open  the  door  for  the  indulgence  of  caprice  and  partiality  by  the  court, 
to  the  possible  and  probable  prejudice  of  the  defendants. 

§  1 782,  The  discharge  of  the  jury  after  they  have  leen  sworn,  without  the  con- 
senU  ff  record,  of  the  defendant,  operates  as  an  acquittal. 

"When  the  trial  of  an  indictment  has  been  commenced  by  the  swearing  of 
the  jury,  the  defendant  is  in  their  charge,  and  is  entitled  to  a  verdict  of 
acquittal  if  the  case  on  the  part  of  the  prosecution  is,  for  any  reason,  not  made 
out  against  him,  unless  he  consents  to  the  discharging  of  the  jury  without  giv- 
i  ig  a  verdict,  or  unless  there  is  such  a  legal  necessity  for  discharging  them  as 
would,  if  spread  on  the  record,  enable  a  court  of  error  to  say  that  the  discharge 
was  proper.  Whart.  Or.  L.,  ed.  1852,  p.  213.  It  is  impossible,  within  this  defini- 
tion, to  la}^  down  any  infiexible  rule  as  to  what  causes  would,  and  what  causes 
would  not,  be  sufficient  to  u^arrant  the  exercise  of  the  discretion  which  the  court 
possesses.  It  is  sufficient  to  say  that  in  no  case  to  be  found  in  the  books  has 
any  such  reason  as  is  spread  upon  the  record  in  this  case  been  admitted,  in  the 
absence  of  the  consent  of  the  defendant,  to  be  a  proper  ground  for  discharging 
a  jury  after  they  have  been  sworn  and  impaneled  to  try  an  indictment.  To 
hold  now  that  the  record  of  the  proceedings  of  the  court  on  the  former  trial 
amounts  to  a  verdict  of  acquittal  is  to  do  just  what  the  court  would  have  done 
at  that  time  on  the  facts  stated  in  the  record.  If  I  had  any  doubt  as  to  the 
propriety  of  thiscourse,  I  should  resolve  it  in  favor  of  the  liberty  of  the  citizen, 
rather  than  exercise  what  would  be  an  unlimited,  uncertain  and  arbitrary  judi- 
cial discretion.  But  the  weight  of  all  the  authorities  on  the  subject  is,  that  the 
position  of  this  case,  as  it  stood  when  the  juror  was  withdrawn,  entitled  tho 
defendants,  in  the  absence  of  their  express  consent  to  any  other  course,  to  a 

493 


^-  17S8.  CRIMES  AND  CRIMINAL  PROCEDURE. 

verdict  of  acquittal,  and  therefore  entitles  them  to  the  action  of  the  coart,  at 
this  time,  on  their  application  to  the  same  cflFect.  An  order  will,  therefore,  be 
entered,  declaring  that  the  proceedings  on  the  former  trial  are  held  to  be  equiv- 
alent to  a  verdict  of  not  guilty,  and  discharging  the  defendants  and  their  bail 
from  further  liability  in  respect  of  the  indictment. 

tTNITED  STATES  r.  CASHIEL. 
(Circuit  Court  for  Maryland:  1  Hughes,  552-5G0.     1863*) 

Statement  of  Facts. —  Defendant  was  indicted  for  giving  information  to  the 
public  enemy.  He  had  been  previously  tried  by  a  court-martial  upon  charges 
based  on  the  same  fact  (telling  a  Confederate  officer  in  what  direction  a  herd  of 
cattle  had  been  driven),  and  had  been  acquitted  (in  effect),  and  pleaded  that 
acquittal  in  bar  of  the  indictment.     The  prosecution  demurred. 

Opinion  by  Giles,  J. 

The  second  section  of  the  act  of  17th  of  July,  1862,  under  which  the  trav- 
erser stands  indicted,  is  as  follows:  "That  if  any  person  shall  hereafter  incite, 
set  on  foot,  assist  or  engage  in  any  rebellion  or  insurrection  against  the  author- 
ity of  the  United  States  or  the  laws  thereof,  or  shall  give  aid  or  comfort  thereto, 
or  shall  engage  in  or  give  aid  and  comfort  to  any  existing  rebellion  or  insor- 
rcction,  and  be  convicted  thereof,  he  shall  be  punished  by  imprisonment  for  a 
period  not  exceeding  ten  years,  or  by  a  fine  not  exceeding  $10,000,  and  by  the 
liberation  of  all  his  slaves,  if  any  he  have;  or  by  both  of  said  punishments,  at 
the  discretion  of  the  court." 

The  trial  and  conviction  which  forms  the  subjoct-matter  of  the  plea  filed  in 
this  case  was  had  before  a  general  court-martial,  held  in  the  city  of  Washing- 
ton, in  pursuance  of  orders  from  the  war  department.  The  charge  against  the 
traverser  before  that  court  was  for  violation  of  the  fifty-seventh  section  of 
the  article  of  war,  which  article  is  as  follows:  "Whoever  shall  be  convicted 
of  holding  correspondence  with  or  giving  intelligence  to  the  enemy,  either 
directly  or  indirectly,  shall  suffer  death,  or  such  other  punishment  as  shall  be 
ordered  by  the  sentence  of  the  court-martial."  See  Act  of  1806,  2d  volume 
Statutes,  366. 

§  1783.  An  acquittal  by  a  court-martial  is  no  bar  to  an  indictment  in  a  court 
of  law. 

Two  questions  have  been  presented  in  the  argument  of  this  case:  1st.  Had 
the  court-martial,  whose  record  is  referred  to  in  the  plea  filed  in  this  case,  juris- 
diction of  the  offense  there  charged  and  over  the  person  of  the  traverser?  And 
if  so,  2d.  Is  the  said  charge  the  same  offense  (within  the  meaning  of  the  fifth 
amendment  to  the  constitution  of  the  United  States)  for  which  the  traverser 
now  stands  indicted? 

I  shall  discuss  the  second  question,  for  if  that  be  answered  in  the  negative  it 
overrules  the  plea  filed  in  this  case;  and  it  becomes  unnecessary  to  consider 
and  decide  the  first.  They  have  both  been  argued  with  great  ability,  and  the  first 
question,  touching  the  jurisdiction  of  courts-martial,  presents  at  the  present  time 
a  painful  interest.  It  is  a  question  with  which  our  previous  reading  had  not 
made  us  familiar,  for,  until  the  present  widespread  insurrection,  the  administra- 
tion of  our  general  government  had  been  known  to  us  only  by  the  exercise  of 
its  peaceful  civil  powers,  and  by  its  laws  executed  and  enforced  by  the  national 
judiciary.  But  our  constitution  was  made  for  all  time  —  a  time  of  war  as  well 
as  a  time  of  peace;  and  what  is  the  extent  and  limit  of  the  war  power  it  im- 
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parted  to  the  government  presents  a  problem  of  no  easy  solution,  but  one 
which  is  now  en<raging  the  attention  and  careful  consideration  of  the  states- 
men and  jurists  of  the  land.  As  the  view  I  take  of  this  case  relieves  me  from 
the  consideration  at  present  of  so  grave  a  question,  I  will  only  add,  before  I 
pass  'from  it,  that  the  more  I  study  the  constitution  of  our  country  the  more 
am  I  impressed  with  the  wisdom,  the  forethought  and  the  experience  of  the  great 
men  who  framed  it.  And  my  firm  conviction  is,  that  our  only  pathway  of 
safety  and  hope  for  the  future  lies  in  a  strict  observance  of  all  its  provisions. 
Now,  what  is  meant  by  the  word  ^^offense^^'^  as  used  in  the  fifth  amendment  to 
the  constitution?  This  is  settled  by  the  supremo  court  in  the  case  of  Moore  r. 
People  of  Illinois,  reported  in  14  How.,  17,  where  Justice  Grier  says,  in  deliver- 
ing the  opinion  of  the  court,  ^'An  offense  in  its  legal  signification  means  the 
tran^ffression  of  a  laxo^ 

In  this  case  we  have  two  laws —  the  articles  of  war,  as  contained  in  the  act 
of  1806,  and  the  law  of  18G2,  which  I  have  before  cited  —  and  their  provisions 
are  different.  The  fifty -seventh  article  of  war  punishes  the  holding  of  any 
corresprmdence  or  the  givivg  of  avy  intelligence  to  the  enemy.  For  in  a  time  of 
war  (when  alone  this  article  operates)  it  might  be  prejudicial  to  the  discipline 
and  good  order  of  the  army  that  any  correspondence  should  be  held  by  any  of 
its  members  with  the  enemy,  although  the  intelligence  given  might  be  in  no 
manner  in  furtherance  of  that  enemy's  views  and  designs.  Whereas,  no  con- 
viction could  be  had  under  the  act  of  1862,  unless  the  intelligence  given  was  of 
such  a  character  as  to  give  aid  and  comfort  to  those  engaged  in  the  insurrec- 
tion. It  might  very  well  be,  then,  that  facts  which  would  warrant  a  conviction 
under  tl;e  fifty -seventh  article  of  war  could  produce  no  such  result  in  an  indict- 
ment under  the  second  section  of  the  act  of  1802.  And  many  facts  would  war- 
rant a  conviction  under  the  law  of  1862  which  are  not  punishable  under  the 
fifty-seventh  article  of  war.  These  are  laws  to  be  administered  by  different 
tribunals,  and  they  create  distinct  offenses.  And  there  was  no  law  of  the 
United  States  punishing  by  indictment  corresponding  with  the  enemy  or  giv- 
ing them  intelligence  (unless  it  amounted  to  treason  under  the  act  of  1790,  or 
as  giving  aid  and  comfort  to  the  rebellion  under  the  act  of  1862)  until  the  act 
of  the  25th  of  February,  1863,  and  that  only  punishes  correspondence,  either 
written  or  verbal,  where  it  is  carried  on  with  "intent  to  defeat  the  measures  of 
the  goveinment,  or  to  weaken,  in  any  waj',  their  efficacy."  When  congresF, 
in  1806,  was  framing  the  articles  of  war,  they  provided,  by  the  thirty-third  ar- 
ticle, that  whenever  an  officer  or  soldier  should  be  accused  of  a  capital  crime, 
or  of  having  committed  any  offense  against  the  person  or  property  of  any  citi- 
zon,  such  as  is  punishable  by  the  known  laws  of  the  land,  he  should  be  delivered 
over  to  the  civil  magistrate  for  punishment.  And  although  by  article  9  they 
provided  a  punishment  for  an  officer  or  soldier  striking  or  drawing  a  weapon 
upon,  or  offering  any  violence  to,  his  superior  officer,  it  could  not  be  contended 
that  ihis  provision  debarred  the  civil  courts  from  punishing  the  offense  as  an 
a-isault  and  battery.  And  although  the  act  of  1806  does  not  contain  the  pro- 
v.sion  to  be  found  in  the  mutiny  acts  of  Great  Britain,  "That  nothing  in  it 
shall  be  construed  to  exempt  any  officer  or  soldier  whatsoever  from  being  pro- 
ceeded against  by  due  course  of  law,"  yet  it  appears  to  me  that  that  is  its  true 
construction ;  that  the  military  law,  as  it  exists  in  the  United  States,  is  an  excep- 
tional code,  applicable  to  a  class  of  persons  in  given  relations,  but  not  abrogat- 
ing or  derogating  from  the  general  law  of  the  land,  but  that  the  latter  is  left 
in  full  force  and  virtue.    Tvtler,  in  his  Treatise  on  Military  Law,  says:  "The 

495 


§  1784.  CRIMES  AND  CRIMINAL  PROCEDURE. 

martial  or  military  law,  as  contained  in  the  military  law  and  articles  of  war, 
does,  in  no  respect,  either  supersede  or  interfere  with  the  civil  and  municipal 
law  of  the  realm."  He  is  an  Englishman,  and  treating  of  the  laws  of  that 
country.  But  what  say  the  two  most  approved  writers  on  military  law  in  this 
country?  Be  net,  on  page  100  of  his  treatise,  says:  **A  former  acquittal  or 
conviction  of  an  act  by  a  civil  court  is  not  a  good  plea  in  bar  bafore  a  court- 
martial  on  charges  and  specifications  covering  the  same  aot."  And  De  Hart, 
on  page  140,  says:  "  A  former  acquittal  or  conviction  pleaded  must  have  refer- 
ence to  a  trial  by  a  court-martial.  The  same  acts,  as  they  may  offend  against 
the  rights  of  private  persons,  may  also  violate  tha  proprieties  of  military  disci- 
pline, and  as  such  may  be  investigated  by  both  civil  and  military  courts.  Ths 
is  a  principle  perfectly  well  established  in  the  military  service,  and  has  been 
acted  upon  and  approved  by  the  highest  authority." 

And  both  these  accomplished  writers  cite  the  case  of  Captain  Howe.  In 
May,  1842,  Captain  Howe,  of  the  Second  Dragoons,  was  tried  upon  a  charge 
for  "conduct  prejudicial  to  good  order  and  military  discipline,"  in  having 
beaten  or  caused  to  be  beaten,  in  a  cruel  and  inhuman  manner,  a  private  of  his 
company.  Upon  arraignment,  Captain  Howe  pleaded,  in  bar  of  trial,  that  he 
had  been  tried  and  acquitted  for  the  said  act  upon  an  indictment  for  man- 
slaughter in  the  civil  court.  But  the  court  would  not  admit  the  validity  of 
such  plea,  and  proceeded  to  trial.  Captain  Howe  was  convicted  upon  the 
charge  and  sentenced  to  bo  suspended  from  rank,  pay  and  emoluments  for 
twelve  months.  The  proceedings  and  decision  of  the  court  were  approved  and 
confirmed  by  the  war  department  by  general  order  No.  34  in  1842.  John  C. 
Spencer,  of  New  York,  was  then  secretary  of  war,  himself  a  lawyer  of  con- 
siderable reputation  in  his  day.  Now  the  civil  court  l)efore  whom  Captain 
Howe  had  been  tried  and  acquitted  was  not,  as  the  learned  counselor  for  the 
traverser  supposed,  a  court  of  a  different  sovereignty,  a  court  of  a  state;  but 
Florida  was  then  a  territory,  and  the  trial  took  place  before  the  superior  court 
for  the  territory  of  East  Florida,  a  court  established  by  congress  by  the  act  of 
May  20,  1824-.  The  judge,  district  attorney  and  marshal  of  said  court  were 
appointed  by  the  president  by  and  with  the  advice  and  con?ent  of  the  senate, 
and  their  salaries  were  paid  out  of  the  treasury  of  the  United  States.  It  was 
a  court  whose  only  power  was  derived  from  the  authority  of  the  United  States, 
and  which  possessed  the  usual  jurisdiction  belonging  to  the  district  and  circuit 
courts  of  the  United  States,  in  addition  to  a  jurisdiction  to  administer  the  local 
laws  of  the  territory  of  Florida.  And  the  opinion  of  Mr.  Legare,  the  then 
attorney-general  (one  of  the  most  accomplished  lawyers  of  the  dny),  sustained 
the  course  of  the  court-martial  in  this  case.  It  is  therefore  an  authority  en- 
titled to  grejit  respect.  It  was  not  until  1845  that  Florida  was  admitted  into 
the  Union.  If  this  be  a  sound  law,  then  it  must  follow  that  an  acquittal  be- 
fore the  court-martial  could  not  be  pleaded  to  an  indictment  before  the  civil 
court.  And,  as  the  supreme  court  say  in  the  case  in  14  How.,  17:  "It  cannot 
be  truly  averred  that  the  offender  has  been  twice  punished  for  the  same  offense, 
but  only  that  by  one  act  he  has  committed  two  offenses,  for  each  of  which  he 
is  justly  punishable." 

§  1784.  The  defense  of  former  acquittal  or  conviction  considered  and  axdhori- 
ties  cited. 

The  great  principle  that  in  the  administration  of  criminal  justice  no  person 
should  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same  offense  is  much 
older  than  our  constitution.     It  existed  as  a  fundamental  rule  of  the  common 
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law  from  a  very  early  period,  and  is  recognized  by  all  English  writers  on  com- 
mon law.  But  it  is  limited  to  forbid  a  second  trial  for  one  arid  the  same  offense. 
Blackstone  (4th  vol.,  page  336)  says,  "  that  the  pleas  of  autrefois  acquit  and 
autrefois  convict  must  be  upon  a  prosecution  for  the  same  identical  act  and 
crime."  And  although  an  acquittal  on  an  appeal  was  a  good  bar  to  an  indict- 
ment, yet  he  informs  us  on  page  313  that  an  appeal  was  a  prosecution  for  some 
heinous  crime,  demanding  punishment  on  account  of  the  particular  injury 
suflFered,  rather  than  to  vindicate  the  public  justice.  The  view  I  take  of  the 
provision  in  the  fifth  amendment  to  the  constitution  does  not,  therefore,  con- 
flict with  this  humane  principle  of  the  common  law.  Under  each^  a  former 
trial,  to  be  a  bar,  must  be  a  trial  for  the  same  identical  offense,  or,  in  other 
words,  for  the  transgression  of  the  same^law.  As  opposed  to  this  view,  I  have 
found  but  two  authorities,  a  dictum  of  Justice  Woodbury,  in  the  case  of  Wilkes 
«.  Dinsman,  7  How.,  123,  and  a  note  on  page  341,  first  volume  of  the  ninth 
edition  of  Kent's  Commentaries.  The  case  in  7th  Howard  was  an  action  of 
trespass,  brought  bj^  a  marine  against  Commodore  Wilkes,  for  some  punishment 
inflicted  on  plaintiff  while  on  board  one  of  the  vessels  of  the  exploring  expe- 
dition. A  court-martial  which  was  convened  after  the  return  of  the  expedi- 
tion had  acquitted  the  defendant  of  this  charge.  On  the  trial  of  this  case  in 
the  court  below  the  record  of  the  proceedings  of  the  court-martial  had  been 
offered  as  evidence,  but  rejected  by  the  court.  The  propriety  of  this  rejection 
having  been  considered  by  the  supreme  court.  Justice  Woodbury,  in  delivering 
the  opinion  of  the  court,  says:  "  We  think  that  such  proceedings  were  not  con- 
clusive on  the  plaintiff  here,  though  a  bar  to  subsequent  indictments  in  courts 
of  common  law  for  the  same  offense."  Now  no  such  point  was  presented  in 
the  case,  and  no  contingency  could  ever  arise  as  to  crimes  committed  on  a  ship- 
of-war,  for  the  reason  I  shall  state  in  reviewing  the  other  authority.  I  have 
very  great  respect  for  the  memory  of  Judge  Woodbury,  whose  judicial  life 
was  illustrated  by  great  legal  learning  and  patient,  untiring  industry,  but  the 
language  I  have  quoted  was  an  obiter  dictum^  and  is  overruled,  I  think,  by  the 
subsequent  decision  of  the  supreme  court  to  which  I  have  referred.  The  com- 
mentator in  Kent's  Commentaries  discusses  the  proposition  that  the  district 
and  circuit  courts  of  the  United  States  have  no  criminal  jurisdiction  but  what 
is  expressly  conferred  upon  them  by  statute,  and  have  not,  therefore,  any  juris- 
diction over  offenses  committed  on  board  of  one  of  our  national  ships-of-war, 
as  no  such  jurisdiction  is  given  by  any  statute.  Judge  Betts  so  held  in  the 
case  of  Captain  Mackenzie,  and  that  the  jurisdiction  ot  the  naval  court-martial 
in  bis  case  was  exclusive,  he  being  then  on  his  trial  before  a  naval  court-martial 
for  murder  on  board  the  United  States  sloop-of-wanSomers.  The  commentator 
goes  on  to  say,  "  if  they  (the  civil  courts)  had  jurisdiction,  an  acquittal  by  a 
court-martial  would  be  a  bar  to  any  criminal  proceeding  in  any  other  court." 
But  he  cites  no  authority  to  sustain  this  position;  and  as  no  notice  is  made  of 
tbe  decision  in  14  How.,  I  think  the  note  must  have  been  written  before  that 
decision  was  made  by  the  supreme  court.  As  instances  in  which  a  man  may 
be  punished  twice  for  the  same  act  where  it  constitutes  two  offenses,  I  cite  the 
case  of  General  Houston,  who,  having  assaulted  a  member  of  the  house  of 
representatives,  was  punished  by  the  house  for  the  contempt,  and  was  subse- 
quently indicted  and  convicted  for  the  same  assault  in  the  criminal  court  in 
the  District  of  Columbia.  The  opinion  of  Mr.  Benjamin  F.  Butler,  the  then 
attorney-general,  was  taken  upon  the  subject,  and  ho  held  the  subsequent  trial 
and  conviction  legal.  In  his  opinion  he  says:  **The  act  committed  by  General 
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Houston  was  one  and  the  same,  and  it  constituted  but  one  indictable  offense, 
and  he  was  liable,  therefore,  to  only  one  conviction  on  indictment."  But  it  was 
not  the  same  offense  for  which  he  was  punished  by  the  house  of  representatives. 
I  also  cite  the  case  of  State  v.  Yancey,  reported  in  1  X.  C.  Law  Repos.,  519. 
In  this  case  it  was  decided  that  for  an  assault  committed  in  the  presence  of  th*} 
court,  and  for  which  contempt  the  court  punished  by  a  fine,  the  party  could  be 
afterwards  tried  for  the  assault  and  battery.  It  appears  to  me,  therefore,  that 
before  I  can  decide  a  charge  to  be  "M^  same  offame^^  within  the  meaning  of 
the  fifth  amendment  to  the  constitution,  it  must  appear  that  the  offense  was 
the  same  in  law  and  in  fact.  In  the  case  at  bar,  the  traverser  is  charged  with 
a  violation  of  the  act  of  1862  by  giving  aid  and  comfort  to  those  in  rebellion. 
The  charge  on  which  he  was  tried  before  the  court-martial  was  for  giving  in- 
telligence to  the  enemy,  in  violation  of  the  articles  of  war.  I  consider  that 
identity  wanting  which  would  make  his  trial  on  this  indictment  a  violation  of 
the  constitution  of  the  United  States.  The  demurrer  is  sustained,  and  the 
traverser's  plea  of  autrefois  convict  is  overruled,  with  leave  to  him  to  plead 
over. 

§  1785.  In  general.— The  "jeopardy"  spoken  of  in  the  constitution  is  the  acquittal  or  con- 
viction of  the  prisoner  and  the  judgment  of  the  court  thereon.'  United  States  v.  Haskell,*  4 
Wash.,  402. 

§  1786.  Must  be  pleaded.— In  order  that  the  defense  of  a  former  acquittal  may  avail  the 
defendant  it  must  be  pleaded,  and  well  pleaded.  (Per  Clifford,  J.,  dissenting.)  Coleman  r. 
Tennessee.  7  Otto,  635. 

§1787.  Pleading  and  proof.— The  pleas  of  autrefois  acquit  and  autrefois  conm'c^  must 
allege,  and  it  must  be  proved  by  the  former  record,  that  the  conviction  or  acquittal  was  legal, 
and  that  it  was  based  on  the  verdict  of  a  jury  duly  impaneled  and  sworn,  or  else  the  plea 
will  be  subject  to  demurrer.  The  plea  must  allege  the  jurisdiction  of  the  court  by  which  the 
trial  was  had,  that  the  person  and  offense  are  the  same,  and  must  set  forth  the  substance  of 
the  former  record.  Where  the  plea  is  autrefois  convict  it  must  appear  that  the  prisoner  re- 
ceived sentence  as  required  by  law;  and  if  the  plea  is  autrefois  acquit^  that  the  court  gave 
the  order  that  he  go  without  day.  The  accused  is  required  to  show  not  only  the  nature  of 
the  former  prosecution  and  conviction  or  acquittal  with  certainty,  but  also  to  show  the  record, 
or  its  substance,  to  the  court.     Ibid. 

§  1788.  When  a  bar  to  a  civil  action.— A  plea  that  the  defendant  has  been  indicted  under 
section  8169,  Revised  Statutes,  tried  and  convicted,  is  not  a  bar  to  an  action  on  his  official 
bond  for  the  offense  for  which  he  was  indicted,  unless  it  appears  that  the  sentence  has 
been  satisfied  by  payment,  if  it  was  a  fine,  or  by  serving  out  the  term,  if  it  was  by  imprison- 
ment. But  it  seems  that  an  acquittal  in  such  a  case  would  bar  a  prosecution  on  the  official 
bond  for  the  offense  charged.     United  States  tr.  CuUerton,  8  Biss.,  167.     See  §  1761. 

g  1 780.  A  party  was  indicted,  tried  and  punished  for  conspiring  with  certain  distillers  to 
remove  certain  whiskeys  frflm  their  distilleries  in  fraud  of  the  revenue  laws.  Held,  that 
conviction  on  this  charge  was  a  bar  to  a  civil  action  by  the  government  against  him  to  re- 
cover, as  a  penalty,  double  the  amount  of  the  taxes  out  of  which  the  government  was  de- 
frauded. The  transaction  bein^  the  same,  he  was  protected  by  our  laws  from  a  second 
punishment  for  the  same  offense.     United  States  v.  McKee,  4  Dill.,  129. 

§  1700.  Irregularity  in  the  trial.—  It  was  held  that  it  could  not  be  objected  that  the  defend- 
ant had  been  twice  put  in  jeopardy,  where  the  jury  was  impanoled  and  sworn,  by  inadvertence, 
before  the  prisoner  had  been  arraigned,  or  had  in  any  manner  answered  to  the  indictment, 
and  after  the  defendant  had  been  arraigned  and  pleaded  to  the  indictment,  the  court  directed 
the  jury  to  be  impaneled  in  the  regular  order.     United  States  v,  Riley,*  5  Blatch.,  204. 

§  1701.  Discharge  of  jury  —  New  trial.—  The  constitutional  provision  that  no  person  shall 
be  twice  put  in  jeopardy  for  the  same  offense  was  intended  as  a  safeguard  to  the  citizen 
against  the  repetition  of  a  criminal  prosecution  in  all  cases  where  the  accused  has  been  once 
regularly  tried  for  the  same  offense  and  legally  convicted  or  acquitted.  But  it  does  not  mean 
that  he  shall  not  be  tried  for  the  offense  a  second  time,  if  the  jury  in  the  first  trial  were  dis- 
charged without  giving  any  verdict,  or  if,  having  given  a  verdict,  the  judgment  was  arrested 
or  a  new  trial  was  granted  at  the  request  of  the  accused,  for  in  such  a  case  the  accused  can- 
not be  said  to  be  in  jeopardy.  (Per  Clifford,  J.,  dissenting.)  Coleman  v.  Tennessee  7  Otto, 
520.     See  g§  1762-65. 
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§  1702.  Jurisdiction  —Defective  indictment  —  BiscAarge  of  jury.— Legal  jeopardy  does 
not  arise  if  the  court  in  whicli  the  defendant  is  put  to  trial  had  not  jurisdiction  of  the  offense, 
or  if  the  first  indictment  was  clearly  insufficient  and  invalid,  or  if,  by  any  overruling  neces- 
sity, the  jury  are  discharged  without  a  verdict,  or  if  the  term  of  court,  as  fixed  by  law, 
comes  to  an  end  before  the  trial  is  finished,  or  if  the  jury  are  discharged  before  verdict  with 
the  express  or  implied  assent  of  the  defendant,  or  if  the  verdict  is  set  aside  on  motion  of  the 
defendant,  or  on  writ  of  error  sued  out  in  his  behalf,  or  if  the  judgment  is  arrested  on  his 
motion.    Ibid, 

§  1703.  Discharge  of  Jury.— The  fact  that  a  jury  in  a  capital  case  were  discharged  as  being 
unable  to  agree,  without  the  consent  of  the  defendant,  is  no  bar  to  a  new  trial.  United  States 
u  Perez,*  9  Wheat.,  579.    See  §§  176^-65. 

§  1 704.  A  court  may  discharge  a  jury  in  a  capital  case  without  the  consent  of  the  prisoner, 
whenever,  in  its  opinion,  taking  all  the  circumstances  into  consideration,  there  is  a  manifest 
necessity  for  the  act,  or  the  ends  of  justice  would  otherwise  be  defeated.  It  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  court.    Ibid. 

§  1705.  The  defendant  in  a  criminal  case  cannot  avoid  being  estopped  from  objecting  that 
the  discharge  of  a  jury  during  the  trial  was  without  necessity,  by  aUeging  that  the  act  of 
discharge  was  an  unnecessary  discharge.  He  does  not  thereby  avoid  admitting  the  fact  of 
discharge.     United  States  v,  Morris,*  1  Curt.,  23. 

§  1 706.  The  discharge  of  a  jury  without  the  consent  of  the  prisoner,  on  account  of  tlic 
health  or  condition  of  a  juryman,  is  a  matter  resting  within  the  sound  discretion  of  the 
court,  and  is  not  pleadable  in  bar  of  a  new  trial.     United  States  v,  Haskell,*  4  Wash.,  403. 

§  1707.  Waiyer  —  New  trial. —  The  provision  in  the  constitution  that  no  pereon  shall  be 
subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb  may  be  waived  by  an 
accused  convicted  of  a  crime  involving  jeopardy  of  life,  and  does  not  prevent  him  from 
having  a  new  trial.     United  States  v.  Harding,*  1  Wall,  Jr.,  127. 

§  1708.  Nolle  proseqni  —  Discharge  of  jnry.-—  A  nolle  prosequi  and  a  discharge  of  the  jury 
after  they  have  been  sworn,  without  the  consent  of  the  defendant,  may  be  pleaded  as  an  ac- 
quittal. United  States  v.  Farring,  4  Cr.  C.  C,  465.  The  prosecuting  attorney  has  no  right  to 
enter  a  nolle  prosequi  after  the  jury  has  been  sworn  to  try  the  issue.  And  if  he  enters  such 
a  formal  abandonment  of  the  proceedings  without  the  consent  of  the  defendant,  it  is  equiva- 
lent to  a  verdict  of  acquittal,  and,  as  such,  with  the  judgment  of  the  court  thereon,  is  a  bar 
to  a  subsequent  indictment.  It  is  not  material  that  the  offense  would  not  subject  the  defend- 
ant, if  convicted,  to  loss  of  either  life  or  limb,  so  as  to  bring  it  within  the  constitutional  pnv 
vision;  the  rights  of  the  defendant  are  equally  guarded  by  established  principles.  United 
States  V.  Shoemaker,*  2  McL.,  114.     See  §§  1762-65. 

§  1700.  Assault  and  battery  and  riot. —  One  tried  and  acquitted  or  convicted  of  an  assault 
and  battery  committedi  in  a  riot  may  still  be  tried  and  punished  for  the  riot,  although  the 
commission  of  the  assault  and  battery  is  the  only  evidence  of  his  being  engaged  iu  the  riot. 
He  is  jointly  guilty  with  the  rest  of  the  rioters  of  all  the  other  outrages  committed  by  them 
in  the  riot.     United  States  v.  Peaco,*  4  Cr.  C.  C,  601. 

§  1800.  Single  oiTense.— The  keeping  of  a  disorderly  house  is  a  single  offense,  and  one  con- 
viction is  a  bar  to  a  prosecution  for  keeping  a  disorderly  house  at  any  time  prior  to  the  finding 
of  the  indictment.     United  States  v.  Burch,*  1-Cr.  C.  C,  36. 

§  1801.  It  is  no  bar  to  an  indictment  at  common  law  for  keeping  a  disorderly  house,  that 
the  defendant  has  been  convicted  of  keeping  a  faro-bank  under  an  ordinance  of  the  city, 
though  both  offenses  are  one  act  and  supported  by  the  same  evidence.  United  States  v. 
Hood,  2  Cr.  C.  C,  133. 

§  1802.  Same  offense.—  It  is  not  a  good  plea  in  bar  to  an  indictment  for  passing  a  counter- 
feit bank-note  of  the  denomination  of  $10,  that  the  note  described  in  the  indictment  had 
been  given  in  evidence  on  the  trial  of  the  defendant  upon  a  former  indictment  found  against 
him  for  passing  another  counterfeit  ten-dollar  note,  upon  which  indictment  he  had  been  ac- 
quitted. The  plea  does  not  show  that  he  had  ever  been  before  indicted  for  passing  the  same 
counterfeit  note,  or  that  he  had  ever  before  been  put  in  jeopardy  for  the  same  offense.  United 
States  V.  Randenbush,*  8  Pet..  288. 

§  1808.  Defendant  was  acquitted  on  the  charge  of  having  in  his  possession  a  counterfeit 
plate;  he  was  subsequently  indicted  for  having  possession  of  another  counterfeit  plate,  and 
pleaded  the  former  acquittal.  It  appeared  that  the  possession  of  the  two  plates  was  one  act, 
and  that  the  evidence  in  the  first  case  would  be  relied  upon  in  the  second  case,  and  the  court 
held  that  a  nolle  prosequi  ought  to  be  entered,  whether  the  plea  of  former  acquittal  was  sus- 
tainable or  not.     United  States  v.  Miner,*  11  Blatch.,  511. 

§  1804.  The  defendant  was  charged  with  perjury  in  an  indictment  alleging  that,  in  order 
to  obtain  the  allowance  of  bounty  money,  on  account  of  the  employment  of  a  vessel  in  the 
cod  fishery,  of  which  vessel  he  was  the  agent,  he  made  an  oath  before  the  collector  of  the 
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district  in  which  the  vessel  was  enrolled  find  licensed,  that  a  certain  paper,  produced  hy  him 
to  the  collector,  was  the  original  agreement  made  with  the  fishermen  employed  on  board  the 
vessel;  that  three-fourths  of  the  crew  so  employed  were  citizens  of  the  United  States  or  not 
subjects  or  citizens  of  any  foreign  prince  or  state ;  and  that  these  statements  were  false,  and 
known  to  the  defendant  to  be  so  when  he  made  the  oath.  The  defendant  was  acquitted  on 
this  indictment.  He  was  again  indicted,  and  to  this  he  pleaded  the  former  acquittal  in  bar. 
A  demurrer  to  this  plea  raised  the  question  whether  the  same  evidence  which  was  competent 
and  essential  to  support  the  second  indictment  might  have  been  admi^teii  to  support  the 
former  indictment.  This  plea  was  held  to  be  good  on  the  ground  (1)  that  the  act  of  July  29, 
1813,  by  which  the  oath  was  alleged  to  be  required,  required  an  oath  as  to  the  verity  of 
the  agreement ;  and  (2)  that,  it  not  being  necessary  for  the  indictment  to  aver  what  acts  of 
•congress  required  the  oath,  the  act  of  March  1,  1817,  could  be  relied  on  as  requiring  the  oath 
as  to  the  citizenship  of  the  crew.    United  States  v.  Nickerson,*  17  How.,  204. 

§  1805.  A  plea  of  autrefois  acquit  cannot  be  sustained  where,  under  the  earlier  indictment, 
the  defendant  could  not  have  been  convicted  of  the  offense  charged  in  the' later,  or  where  the 
evidence  necessary  to  support  the  latter  would  not  be  suflScient  for  a  conviction  on  the  former. 
United  States  v.  Flecke  *  2  Ben.,  456. 

g  1806.  Acquittal  on  indictment  for  attempting  to  defraud  John  L.,  not  a  bar  to  indictment 
for  attempting  to  defraud  William  L.     United  States  v.  Book,*  2  Cr.  C.  C,  294. 

§  1807.  A  conviction  for  sti^aling  a  pocket-book  is  a  bar  to  a  subsequent  indictment  for 
stealing  the  contents  of  the  pocket-book.  United  States  r.  Negro  John,*  4  Cr.  C.  C,  336; 
United  States  v.  Lee,*  4  Cr.  C.  C,  446. 

g  180^.  Offense  against  two  jurisdictions.— It  is  held  that  an  offender  may  be  punished 
under  the  act  of  the  legislature  of  the  territory  of  Oregon  of  January  28,  1854,  for  selling 
liquor  to  Indians  contrary  to  that  act,  and  that  he  may  be  punished  for  the  same  act  under 
the  act  of  congi*ess  of  June  SO,  1834,  prohibiting  the  sale  of  liquor  to  Indians,  and  that  an 
indictment  and  punishment  under  one  of  these  acts  would  not  be  a  bar  to  indictment  and 
punishment  for  the  same  act  under  the  other.    Territory  v.  Coleman,*  1  Or.,  191. 

g  1809.  Panishment  by  congress.— Conviction  and  judgment  by  the  house  of  representa- 
tives, upon  a  charge  of  a  violation  of  its  privileges  in  assaulting  and  beating  one  of  its  mem- 
bers for  words  spoken  in  debate,  is  no  bar  to  a  criminal  prosecution  of  the  defendant,  not 
being  a  member  of  congi^ess,  for  the  same  act.  The  house  of  representatives,  upon  a  charge 
of  violating  its  privileges,  could  not,  whether  it  found  the  defendant  guilty  or  not  guilty 
of  violating  its  privileges,  adjudge  him  guilty  of  a  simple  assault  and  battery,  and  punish  him 
for  that  offense.  Upon  a  plea  of  autrefois  acquit,  or  autrefois  convict^  the  criterion  of  the 
identity  of  the  crimes  is,  whether  the  facts  charged  in  one  indictment  would  have  been  suffi- 
cient to  justify  a  conviction  and  judgment  upon  the  other,  by  the  court  in  which  the  first 
conviction  was  had.  United  States  t;.  Houston,*  4  Cr.  C.  C.,  261.  The  same  act  may  be  an 
offense  against  both  the  state  and  federal  governments.  Moore  v.  People  of  lUinois,  14 
How.,  13. 

XXLV.  Grand  Jury. 

Summary—  Want  of  qualifications  may  he  pleaded  in  abatement^  §§  1810,  1824.— ^uaZi^ca- 
tions  required  by  act  of  I840,  §  1811.—  Prosecuting  witness  a  member^  §  1812. —  Practice  on 
plea  in  abatevienty  §§  1813,  1814,  1816,  1818.— Disquaiification  of  single  juror,  §  1815.— 
Disqualification  by  participation  in  the  rebellion^  §§  1817,  1818. —  Duty  of  court  to  con- 
trol proceedings  of  grand  jury,  §  1819. —  Disclosing  proceedings,  §  1820. —  Jury  moved  by 
prejudice  and  undue  zeal,  §  1821. —  Challenges,  %%  1822-1825.— Persons  not  to  be  summoned 
as  jurors  more  than  once  in  two  years,  §  1^23.-  Objections  should  be  made  at  time  jury  is 
sworHy  §  1825. 

§  1810.  The  defendant  in  a  criminal  case  who  has  not  recognized  to  answer  may  plead  in 
abatement,  if  done  seasonably,  the  want  of  statutory  qualifications,  such  as  citizenship,  etc., 
in  the  grand  jurors  who  found  the  indictment  against  him.  But  the  disqualification,  in  order 
to  be  sufficient,  must  be  one  pronounced  by  statute,  and  which  disqualifies  absolutely,  and 
not  a  disqualification  arising  from  interest,  bias,  or  the  like.  United  States  v.  Williams, 
g§  1826-31.     See  §  1880. 

§  1811.  The  word  **  qualification,"  in  the  act  of  July  20,  1840,  by  which  jurors  in  federal 
courts  are  required  to  have  the  like  qualifications  as  jurors  in  state  courts,  refers  to  disquali- 
fications which  would  exclude  a  juror  from  the  panel,  and  not  to  a  disqualification  to  sit  in  a 
particular  case.    Ibid, 
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§  1812,  Although  an  Indictment  was  found  bv  a  grand  jury  of  which  the  prosecuting  wit- 
ness was  a  member,  yet  if  he  was  drawn  as  such  grand  juror  without  any  agency  or  interven- 
tion of  his  own,  that  fact  does  not  affect  or  vitiate  the  iudictment.     Ibid. 

g  1818.  After  a  verdict  of  a  jury  on  a  plea  in  abatement  to  an  indictment  against  the  de- 
fendant, judgment  will  be  entered  overruling  the  plea,  and  the  defendant  will  be  allowed  to 
plead  not  guilty.    Ibid, 

§  1814.  A  plea  in  abatement  to  an  indictment,  that  some  of  the  grand  jurors  who  found  it 
were  disqualified  to  serve  as  grand  jurors,  need  not  be  verified.  United  States  r.  llaujmond, 
§a  1832-41. 

§  1815.  The  disqualification  of  a  single  grand  juror  who  joins  in  Vie  finding  of  an  indict- 
ment vitiates  the  indictment.    Ibid, 

§  1816.  A  plea  in  abatement  to  an  indictment,  that  some  of  the  grand  jury  finding  it  were 
disqualified,  may  be  taken  at  the  time  of  pleading  to  the  indictment.     Ibid, 

§  1817.  The  disqualification  of  a  grand  juror  mentioned  in  section  820,  Revised  Statutes,  of 
having  taken  part  in  the  rebellion,  is  absolute,  and  does  not  rest  in  the  discretion  of  the  court 
and  prosecuting  officer.     Ibid. 

§  1818.  A  plea  in  abatement  to  an  indictment  which  alleges  that  the  indictment  is  bad  be- 
cause certain  of  the  grand  jurors  which  found  it  had  been  *engaged  in  insurrection  is  bad  if 
it  fails  to  state  the  time  and  place  of  the  commission  of  the  act  relied  upon.     Ibi(l. 

§  1810.  It  is  the  duty  of  the  court  to  control  the  proceedings  of  the  grand  jury,  to  see  that 
no  person  shall  be  subjected  to  the  expense,  vexation  and  contumely  of  a  trial  for  a  criminal 
offense,  unless  the  charge  has  been  investigated  and  a  reasonable  foundation  shown  for  an 
ladictoient  or  information.  The  government  should  also  require,  before  the  trial  of  an  ac- 
cused person,  a  fair  preliminary  investigation  of  the  charges  against  him.  United  States  v. 
Farrington,  ^§  1842-44.     See  §  1862. 

§  18:20.  Whenever  it  becomes  essential  to  the  purposes  of  justice  to  ascertain  what  has 
transpired  before  a  grand  jury,  it  may  be  shown,  no  matter  by  whom;  and  the  only  limita- 
tion is  that  it  may  not  be  shown  how  the  individual  jurors  voted  or  what  they  said  during 
their  investigations.     Ibid.     See  §  1803. 

§  1821.  "Where  the  grand  jury  permitted  themselves  to  be  influenced  by  the  appeals  and 
arguments  of  a  zealous  advocate  who  appeared  as  a  witness  Ix^fore  them,  by  hearsay  testi- 
mony, and  testimony  prohibited  by  law,  although  they  were  advised  to  the  contrary  by 
the  district  attorney;  and  it  was  probable  that  tl)t^y  were  led  to  their  conclusions  by  prejudice 
and  undue  zeal  rather  than  by  c-alm  and  fair  deliberation,  the  court  quashed  the  indictment. 
Ibid. 

§  1822.  The  provisions  of  the  Revised  Statutes  of  the  state  of  New  York  (2  R.  S.,  724,  §g  27, 
2S),  prescribing  the  objections  that  may  be  taken  to  the  organization  of  grand  juries,  are  by 
the  act  of  congress  of  July  20,  1840,  made  applicable  to  the  federal  courts;  and,  therefore,  no 
challenge  to  the  array  of  grand  jurors,  or  to  any  person  summoned  to  appear  as  a  grand 
jaror,  shall  be  allowed  in  any  other  cases  than  such  as  are  specified  in  section  27  of 
the  state  statute.  Section  27  declares  that  "a  person  held  to  answer  any  criminal  charge 
may  object  to  the  competency  of  any  one  summoned  to  serve  as  a  grand  juror,  before 
he  is  sworn,  on  the  ground  that  he  is  the  prosecutor  or  complainant  upon  an}'  charge 
ao^ainst  such  person,  or  that  he  is  a  witness  on  the  part  of  the  prosecution,  and  has  been 
subpoenaed,  or  been  bound  in  a  recognizance,  as  such;  and  if  such  objection  shall  be  estab- 
lished, the  person  so  summoned  shall  be  set  aside."  The  next  section  declares  chat  **no 
challenge  to  the  array  of  grand  jurors,  or  to  any  person  summoned  to  serve  as  a  grand  juror, 
shall  be  allowed  in  any  other  casrs  than  such  as  are  specified  in  the  last  section."  Causes  of 
challenge  to  the  array  which  might  have  been  urged  if  the  state  statute  had  not  been  applied 
to  the  federal  courts  are  no  longer  available.  Irregularities  in  the  summoning  of  grand 
jurors  do  not  entitle  the  person  indicted,  as  a  matter  of  law,  to  avoid  the  indictment.  For 
such  causes  the  challenge  to  the  array  is  wholl}*  abolished.  An  indictment  will  not  be  quashed, 
therefore,  on  the  ground  that  the  state  statute  has  not  been  complied  with  in  designating 
and  selecting  grand  jurors,  where  there  is  no  alleojation  or  claim  that  in  selecting,  summon- 
ing and  impaneling  the  grand  jury  the  clerks  of  the  court  did  not  act  in  good  faith,  and  in 
obedience  to  an  express  rule  of  the  court,  according  to  their  interpretation  of  its  purport  and 
intention,  Jld  it  is  not  claimed  that  any  irregularity  has  resulted  to  the  prejudice  of  the  ac- 
cused. It  is  also  held  that  a  literal  conformity  to  the  state  law  is  not  required  l)y  the  act  of 
congress;  a  substantial  conformity,  and  only  so  far  as  that  is  practicable,  being  all  that  is 
necessary  to  strict  technical  regularity.     United  States  v.  Tallman.  §5?  1845-48.     See  §  1888. 

§  1823.  Under  section  812  of  the  Revised  Statutes,  which  provides  tliat  no  person  shall  be 
summoned  as  a  juror  more  than  once  in  two  years,  and  that  if  a  person  shall  be  so  summoned 
it  shall  be  suflScient  cause  for  challenge,  it  is  not  necessary  that  the  full  term  of  twenty-four 
months  should  elapse  between  the  close  of  the  terra  at  which  the  juror  was  summoned  and 
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serred  and  the  beginning  of  the  term  at  which  he  is  again  summoned.  So  a  juror  is  not  liable 
to  a  challenge  who  was  summoned  for  the  November  term,  1876,  and  was  sworn  December 
11,  1876,  and  again  summoned  for  the  November  term,  1878,  and  sworn  December  14,  1878, 
notwithstanding  the  fact  that  the  November  term,  1876,  did  not  end  till  April,  1877.  United 
States  V.  Reeves,  g§  1849-53. 

§  1824.  Defendants  who  have  not  before  had  an  opportunity  to  object  to  the  composition  of 
the  grand  jury  by  which  they  were  indicted  may  take  advantage  of  any  disqualification  of  a 
juror  by  a  plea  in  abatement.     Ibid. 

§  1825.  Although  a  ground  for  challenge  to  a  grand  juror  existed  at  the  time  he  was  sworn, 
still  an  indictment  will  not  be  quashed  where  such  objection  was  not  made  at  the  time  the 
grand  juror  was  sworn.     Ibid, 

[Notes.— See  §§  1854-1911.] 

UNITED  STATES  v:  WILLIAMS. 
(Circuit  Court  for  Minnesota:  1  Dillon,  485-497.     1871.) 

Statement  of  Facts. —  The  defendant,  a  deput)^  collector  of  internal  revenue, 
was  indicted  for  the  embezzlement  of  public  money.  After  plea  in  abatement, 
and  replication  thereto,  the  case  was  transferred  to  this  court.  The  plea  in 
abatement  was  to  the  effect  that  three  of  the  grand  jurors,  to  wit,  Senserbox, 
How  and  Hall,  were  incompetent;  that  How  was  a  surety  for  the  defendant; 
that  Hall  was  the  collector  under  whom  defendant  acted  as  deputy;  that 
How  was  the  prosecuting  witness  along  with  the  said  Hall,  and  that  the  threo 
persons  became  grand  jurors  at  the  instance  and  denomination  of  IIow.  On 
special  issues  submitted,  the  jury  found  that  the  three  persons  named  did  servo 
on  the  grand  jury ;  that  Hall  was  the  collector,  and  that  How  was  a  surety  for 
defendant;  that  neither  Hall  nor  How  was  the  prosecutor  in  the  case;  that 
they  testified  before  the  grand  jury,  but  that  they  did  not  become  grand  jurors 
at  the  instance  of  How. 

There  was  a  motion  for  a  new  trial,  upon  the  grounds,  (1)  that  the  finding 
of  the  jury  that  neither  Hall  nor  How  was  the  prosecutor  was  against  the  evi- 
dence. (2)  Upon  the  ground  of  newly  discovered  evidence,  in  the  shape  of  a 
letter  from  How  to  defendant,  telling  him  that  if  he  did  not  make  good  the 
embezzlement,  he  would  institute  criminal  proceedings  against  him.  The  letter 
was  written  before  the  indictment  was  found.  Defendant  also  filed  an  afBda- 
vit  showing  that  the  letter  had  been  mislaid  and  was  only  accidentally  found 
after  the  trial.  It  is  this  motion  for  a  new  trial  which  is  now  before  the  court 
for  determination. 

Opinion  by  Dillon,  J. 

It  is  essential  to  a  proper  disposition  of  the  motion  for  a  new  trial  to  deter- 
mine the  nature  of  the  plea  in  abatement.  The  language  of  the  plea  appears 
above.  After  carefully  considering  it,  our  opinion  is  that  the  gravamen  of  the 
plea  is  that  the  parties  named  (sustaining  the  relation  to  the  defendant  de- 
scribed therein)  "became  members  of  the  grand  jury  which  found  the  bill  at 
the  instance  and  denomination  of  the  said  D.  L.  How."  All  that  precedes  this 
averment  is  introductory,  and  intended  to  show  why  it  was  improper,  and 
prejudicial  to  the  rights  of  the  defendant,  that  these  parties  should  h^e  served 
on  the  grand  jury  which  indicted  him.  It  is  not  believed  that  it  was  the  pur- 
pose of  the  pleader  improperly  to  set  forth  in  one  plea  three  distinct  matters 
in  abatement,  to  wit:  1.  That  How  was  the  prosecutor.  2.  That  he  was  the 
prosecuting  witness  along  with  Hall.  3.  That  the  three  parties  named  became 
grand  jurors  at  the  instance  of  How;  but  rather  that  it  was  the  purpose  to  set 
forth  the  one  ground  above  stated. 
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§  1826.  Dilatory  pleas  should  he  pleaded  with  strict  exactness. 

Pleas  of  this  character  are  dilatory,  and,  not  being  favored,  the  law  requires 
that  they  shall  contain  all  essential  averments,  pleaded  with  strict  exactness. 
O'Connell  v,  Eeg.,  11  CI.  &  F.,  155;  9  Jur.,  25;  Commonwealth  v.  Thompson, 
4  Leigh,  667;  State  v.  jSTewer,  7  Blackf.,  307;  Wilburn  v.  State,  21  Ark.,  198; 
Hardin  v.  State,  22  Ind.,  347;  Lewis  v.  State,  1  Head  (Tenn.),  329.  The  plea 
in  abatement  seems  to  be  drawn  as  if  founded  upon  the  celebrated  and  ancient 
state  of  11  Henry  4,  cap.  9,  passed  in  1410,  and  which  may  be  found  set  out 
in  Bacon's  Abridgment,  Juries,  A.,  233.  This  statute,  after  reciting  the  abuses 
which  led  to  its  enactment,  declares:  "Henceforth  no  indictment  shall  be 
made  by  any  such  [improper]  persons,  but  only  by  inquests  of  the  king's  law- 
ful liege  people  .  .  .  returned  by  the  sheriff  .  .  .  without  any  denomi- 
nation  to  the  sheriff  by  any  person  of  the  names  \iohich  by  him  should  be 
impaneled^  except  it  be  by  officers  sworn  and  known  to  make  the  same; 
.  .  .  and  if  any  indictments  be  hereafter  made  in  any  point  to  the  contrary, 
that  the  same  indictment  be  also  void,  revoked,  and  forever  holden  for  none." 

The  plea,  then,  in  this  case,  is  to  be  taken  as  setting  forth  that  the  indict- 
ment should  not  be  prosecuted,  because  the  persons  mentioned  in  the  plea  were, 
by  an  interested  party,  viz.,  Mr.  D.  L.  How,  caused  to  be  placed  on  the  grand 
jury  which  found  the  bilL  The  question  is  not  now  directly  before  us  whether 
such  a  plea  is  good  in  the  federal  courts.  Undoubtedly  such  an  objection  is 
good  if  taken  by  a  person  under  prosecution,  or  who  has  been  held  to  answer, 
by  way  of  challenge,  before  the  jury  is  sworn  or  the  indictment  found. 
Whether  in  the  case  of  a  person  not  previously  bound  over  it  may  be  taken 
after  a  bill  found  by  plea  in  abatement  or  motion  to  quash,  the  authorities  are 
not  entirely  agreed.  As  tending  to  show  that  it  must  be  taken  before  indict- 
ment is  found,  see  Bacon's  Abr.,  Juries,  A.,  233;  The  People  v.  Jewett,  3 
Wend., 314;  S.  C,  6  id.,  386;  Commonwealth  v.  Smith,  9  Mass.,  107.  Compare 
Commonwealth  v.  Parker,  2  Pick.,  563;  State  v.  Rickey,  5  Halst.,  83;  Thayer 
t».  People,  2  Doug.  (Mich.),  417;  Baldwin's  Case,  2  Tyler  (Vt.),  473;  Rex  v. 
Sheppard,  1  Leach  0.  C,  101. 

§  1827.  Statutory  qualifications^  such  as  citizenship^  etc.^  may  be  the  subject  of 
a  plea  in  abatement  before  answer  filed. 

But  in  many,  indeed,  from  an  examination  of  the  authorities,  I  may  say  that 
in  most  of  American  states  it  is  held  that  where  a  party  has  not  been  recog- 
nized to  answer  he  may  plead  in  abatement,  if  done  seasonably,  the  want  of 
statutory  qualifications,  such  as  want  of  citizenship,  etc.,  in  grand  jurors  who 
found  the  bill.  Hardin  v.  State,  22  Ind.,  347;  Wilburn  v.  State,  21  Ark.,  198; 
State  V.  Cole,  17  Wis.,  674;  Kitrol  v.  State,  9  Fla.,  9;  Stanley  v.  State,  16  Tex., 
557,  and  other  cases  cited;  Whart.  Cr.  L.  (2d  ed.),  pp.  172,  173;  and  in  State  v. 
Ostrander,  18  la.,  435,  note.  In  the  federal  courts  the  sufficiency  of  pleas  in 
abatement,  in  the  absence  of  legislation  by  congress  touching  the  question  or 
authorized  rules  of  court,  must  be  tested  by  the  principles  of  the  common  law. 
And  by  the  common  law  it  is  undoubtedly  true,  as  stated  by  Mr.  Wharton, 
tbat,  *'if  a  disqualified  person  is  returned  as  a  grand  juror,  it  is  good  cause  of 
challenge."  Whart.  Cr.  L.  (2d  ed.),  170;  1  Chilt.  Cr.  L.,  309.  Mr.  Chitty  at 
the  place  just  cited  states  the  doctrine  thus:  "If  a  disqualified  juror  be  re- 
turned he  may  be  challenged  by  the  prisoner  before  bill  presented;  if  the  dis- 
qualification is  discovered  afterwards,  the  defendant  may  plead  it  in  avoidance 
and  answer  over  to  the  felony."  And  see,  also,  Hawkins,  P.  C,  B.  2,  C.  25, 
sec.  16. 
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§  1828.  Distinction  to  be  drawn  between  disqualifications  that  absoluUly  dis- 
qualify^ and  such  as  are  merely  causes  of  disqualification. 

But  the  disqualification  thus  referred  to  is  such  as  is  pronounced  by  statute^ 
and  which  absolutely  disqualifies,  such  as  alienage,  non-residence,  want  of  free- 
hold qualification,  where  that  is  required,  etc.,  and  which  would  constitute  cause 
of  principal  challenge  as  distinguished  from  challenge  to  the  favor  arising  from 
bias,  interest,  and  the  like.  See  on  this  point  State  v,  Hickey  and  People  v, 
Jewett,  before  cited.  But  it  is  not  necessary  further  to  pursue  the  discussion 
of  the  subject  in  this  place,  for  if  the  gravamen  of  the  plea  in  the  case  at  bar 
be  such  as  we  have  above  indicated,  the  fifth  special  finding  of  the  jury  is  the 
material  one,  and  by  that  the  jury  have  negatived  the  truth  of  the  plea  by  say- 
ing that  neither  Hall  nor  How  became  members  of  the  grand  jury  which 
found  the  bill,  at  the  instance  or  on  the  nomination  of  How.  The  finding  of 
the  jury  on  this  point  is  not  questioned  by  counsel,  no  motion  for  a  new  trial 
is  made  with  respect  to  it,  and  it  is  to  be  taken  as  conclusively  correct.  Thus 
taken,  it  is  to  be  presumed  that  both  Hall  and  How  were  properly  selected  to 
serve  on  the  grand  jury,  and  that  they  did  not  become  members  of  it  at  the  in- 
stance or  by  the  procurement  of  How.  In  this  view  of  the  case,  the  third  finding, 
concerning  which  the  motion  for  a  new  trial  is  made,  is,  under  the plea^  imma- 
terial; and  if  so,  a  new  trial  should  not  be  granted  thereon,  even  though  the 
court  should  be,  as  it  is,  of  opinion  that  the  verdict  of  the  jury  on  this  issue 
was  against  the  evidence. 

The  foregoing  view  is  based  upon  the  construction  above  given  to  the  plea 
in  abatement.  But  suppose,  as  the  jury  might  have  found  from  the  evidence, 
or  might  yet  find  if  a  new  trial  should  be  granted  as  asked  in  the  motion  under 
consideration,  that  How  was  tJie  prosecutor  or  prosecuting  witness  against  the 
defendant,  and  suppose  the  plea  be  taken  as  intended  to  set  this  forth  as  the 
ground  of  abatement  of  the  indictment,  would  the  plea  then  be  sufiicient  in 
law  to  work  this  result?  This  question  must,  in  my  opinion,  for  the  reasons 
which  I  proceed  to  state,  be  also  answered  in  the  negative.  By  the  act  of 
congress  referred  to  in  the  statement,  jurors  in  the  federal  courts  are  required 
to  "have  the  like  qualifications^  and  are  entitled  to  like  exemptions,  as  jurors" 
in  the  highest  courts  of  the  state;  by  the  statute  of  Minnesota  it  is  provided 
that  "all  persons  who  are  qualified  electors  of  this  state  are  liable  to  bo  drawn 
as  grand  jurors,  except  as  hereinafter  provided."  R.  S.  1866,  p.  636,  sec.  3. 
The  exemptions  consist  of  certain  public  officers,  followers  of  certain  profes- 
sions and  avocations,  persons  over  a  specified  age,  infirm  persons  and  such  as 
have  been  convicted  of  an  infamous  crime.  The  grand  jury  is  directed  to  be 
selected  by  lot  from  a  jury  box  containing  names  procured  in  a  designated 
manner.  Then  follow  the  provisions  referred  to  in  the  statement  of  the  case 
authorizing  any  person  held  to  answer  for  a  public  offense  to  challenge  for  the 
causes  specified  in  the  panel  of  the  grand  jury  any  individual  juror. 

Among  the  grounds  of  challenge  to  an  individual  grand  juror  is,  "that  he  is 
^prosecutor  upon  a  charge  against  the  defendant;"  and  also,  "that  he  is  a 
witness  on  the  part  of  the  prosecution,  and  has  been  served  with  process,  or 
bound  by  a  recognizance  as  such."  The  statute  provides  that,  "If  a  challenge 
to  the  panel  is  allowed,  the  grand  jury  are  prohibited  from  inquiring  into  the 
charges  against  the  defendant  by  whom  the  challenge  was  interposed;  if  they 
should,  notwithstanding,  do  so,  and  find  an  indictment  against  him,  the  court 
shall  direct  it  to  be  set  aside."  R  S.  1SG6,  p.  638,  sec.  18.  The  next  section 
enacts  that,  "If  a  challenge  to  an  individual  juror  is  allowed  he  cannot  be 
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present  at,  or  take  part  in,  the  consideration  of  the  charge  against  the  defend- 
ant who  interposed  the  challenge,  or  the  deliberation  of  the  grand  jury  thereon. 
The  grand  jury  shall  inform  the  court  of  a  violation  of  this  provision,  and  it  is 
punishable  by  the  court  as  a  contempt."    Id.,  sees.  19,  20. 

The  only  other  section  of  the  Minnesota  statute  bearing  upon  the  present 
inquiry  is  the  one  which  provides  that  a  grand  juror  shall  not  be  questioned 
for  his  acts  as  such,  "  except  for  a  perjury,  of  which  he  may  he  guilty  in  making 
ah  accusation^  or  giving  testimony  to  his  fellow-jurors.^^  Id.,  640,  sec.  42.  Now 
we  have  seen,  by  the  act  of  congress  of  July  20, 1840,  that  whoever  is  qualified 
to  serve  as  a  grand  juror  in  the  state  courts  is  qualified  to  serve  as  such  in  the 
courts  of  the  United  States.  The  argument  on  behalf  of  the  defendant,  based 
upon  the  act  of  congress  just  cited,  and  the  above-mentioned  provisions  of  the 
Minnesota  statute,  is,  that  by  the  state  statute  a  prosecutor  or  prosecuting 
witness  is  not  qualified  to  serve  as  a  grand  juror  in  the  state  courts,  and  hence 
not  qualified  to  serve  in  the  courts  of  the  United  States. 

§  1829.  The  act  of  congress  of  July  £0,  1840,  applies  to  absolute  disqualifica- 
tions  only. 

Now  what  does  the  word  "  qualification  "  mean  in  the  act  of  July  20,  1840, 
by  which  jurors  in  the  federal  courts  are  required  to  have  the  like  qualifircation, 
and  are  entitled  to  like  exemptions,  as  jurors  in  the  state  courts?  In  my  opin- 
ion, the  word  refers  to  the  general  qualifications  as  to  age,  citizenship,  etc.,  not 
to  special  reasons  which,  at  the  instance  of  a  party  accused  and  bound  over, 
may  at  his  election  amount  to  a  disqualification  to  sit  in  his  case,  but  which,  if 
they  exist,  do  not  exclude  the  juror  from  the  panel,  but  only  preclude  him  from 
acting  in  the  particular  case.  lie  is,  nevertheless,  if  the  challenge  be  sustained, 
a  member  of  the  grand  jury  (see  State  v.  Cstrander,  IS  la.,  435,  441),  the  only 
effect  being  that  he  shall  not  "  take  part  in  consideration  of  the  charge  against 
the  defendant  who  interposed  the  challenge."  I  am  aware  that  a  different 
view  on  this  point  seems  to  have  been  taken  by  a  most  distinguished  judge 
(Nelson,  J.,  in  United  States  v.  Keed,  2  Blatcb.,  435),  from  whose  opinion  I 
diflfer  with  the  most  unaffected  distrust  of  the  correctness  of  my  own  judgment. 
But  suppose  I  am  mistajcen  on  this  point,  yet  I  think  it  clear  that  when  all  the 
provisions  of  tjje  Minnesota  statute  are  considered,  it  is  manifest  that  where 
there  has  been  no  previous  holding  of  the  party  to  answer,  the  statute  as  to 
challenging  jurors  does  not  apply,  and  that  the  statute  itself  contemplates  that 
a  grand  juror  "may  make  an  accusation,  or  give  testimony  to  his  fellow- 
jurors." 

§  1830.  As  long  as  the  prosectUor  did  not  cause  himself  to  he  put  upon  the 
panel,  the  fact  that  he  is  such  does  not  disqualify  him  from  performing  the  func- 
tions of  a  grand  juror  on  such  panel. 

The  jury  in  the  case  under  consideration  have  found  that  Flow  (who  in  the 
view  we  are  now  taking  of  the  question  may  be  admitted  to  be  the  prosecutor 
or  prosecuting  witness)  did  not  procure  himself  to  be  placed  upon  the  panel. 
He  is  to  be  regarded  as  having  been  legally  selected  and  summoned  to  serve  on 
the  grand  jury.  Being  thus  properly  on  the  grand  jury,  without  any  agency 
or  intervention  of  his  own,  suppose  he  knows  of  a  public  offense  having  been 
committed  within  the  jurisdiction  of  the  court,  and  of  a  nature  cognizable  by 
the  jury  of  which  he  is  a  member;  can  he  not  disclose  it  to  his  fellow-jurors? 
Is  it  not,  indeed,  his  duty  to  do  so?  If  he  knows  any  material  fact  may  he  not 
be  sworn  as  a  witness  before  the  jury?  Indeed,  is  it  not  his  duty,  in  such  a 
case,  to  be  sworn,  especially  if  required  to  do  so  by  the  jury?    These  questions 
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must  all,  I  think,  be  answered  affirmatively.  And  in  my  opinion  it  does  not 
alter  the  matter,  or  vitiate  the  indictment,  if  the  juror  should  happen  to  be  the 
party  injured,  and  hence  the  prosecutor  or  prosecuting  witness,  always  assum- 
ing that  he  was  selected  and  put  upon  the  jury  without  any  improper  act  or 
influence  of  his  own. 

That  such  a  grand  juror  is  not  dhqualified  within  the  contemplation  of  the 
statute  is  a  fair  if  not  necessary  inference  from  the  provision  before  cited,  ex- 
empting a  grand  juror  from  liability  for  his  acts  as  such,  "except  for  a  perjury, 
of  which  he  may  be  guilty  in  making  an  accusation^  or  giving  testimony  to  his 
fellow-jurors.^^  This  language  clearly  presupposes  that  a  juror  may  make  an 
accusation,  and  may  testify  as  a  witness  concerning  it.  In  England  it  is  said  that 
a  grand  jury  may  find  a  bill  on  their  own  knowledge  (Keg.  v.  Russell,  1  Car.  & 
M.,  247);  how  much  better  to  find  it  upon  the  sworn  evidence  of  one  or  more 
of  their  own  number.  Other  considerations  fortify  the  above  views.  At  com- 
mon law  the  grand  jury  may  consist  of  any  number  between  twelve  and 
twenty -three;  but  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree. 
4  Black,  Com.,  302,  306;  and  cases  and  authorities  cited,  18  la.,  442. 

By  the  act  of  congress  of  March  3,  1865  (13  Stats,  at  Largo,  500),  it  is  pro- 
vided that  grand  juries  in  the  courts  of  the  United  States  **  shall  consist  of  not 
less  than  sixteen  and  not  exceeding  twenty-three  persons,"  .  .  .  "and  that 
no  indictment  shall  be  found  without  the  concurrence  of  at  least  twelve  grand 
jurors."  The  earlier  authorities  show  that  the  accusing  body  now  called  the 
grand  jury  originally  consisted  of  twelve  persons,  and  all  were  required  to 
concur.  The  number  was  subsequently  enlarged  to  twenty-three,  which  was 
the  maximum.  See  authorities  cited,  18  la.,  442.  Undoubtedly  one  reason 
why  both  at  common  law  and  by  act  of  congress  more  jurors  are  required  to 
be  summoned,  and  by  the  act  of  congress  to  be  impaneled,  than  are  necessary 
to  find  a  bill,  is  to  prevent,  on  the  one  hand,  the  course  of  justice  from  being 
defeated  if  the  accused  should  have  one  or  more  friends  on  the  jury ;  and  on 
the  other  hand,  the  better  to  protect  persons  against  the  influence  of  unfriendly 
jurors  upon  the  panel. 

§  1831.  After  verdict  hy  the  jury  against  the  plea  in  abatement,  the  defendant 
may  withd?*aw  it  and  plead  not  guilty.  , 

In  any  view  which  I  have  been  able  to  take  of  the  case  the  motion  for  a  new 
trial  must  be  denied ;  and  on  the  verdict  of  the  jury  a  judgment  will  be  entered 
overruling  the  plea  in  abatement,  and  allowing  the  defendant  to  enter  a  plea  of 
not  guilty.  Nelson,  District  Judge,  concurs  in  the  view  taken  of  the  construc- 
tion of  the  plea  in  abatement;  but  is  of  opinion  that  if  a  prosecutor,  who  is  a 
member  of  the  grand  jurj^,  should  take  part  in  the  finding  of  the  indictment,  it 
would  vitiate  it.  Motion  denied. 

UNITED  STATES  v.  HAMMOND. 

(Circuit  Court  for  Louisiana:  2  Woods,  197-203.     1875.) 

Statement  of  Facts. —  Indictment  for  conspiracy  to  defraud  under  section 
5440,  Revised  Statutes.  Plea  that  two  grand  jurors  were  disqualified  to  act  as 
such.     Demurrer  to  the  plea. 

§  1832.  The  presence  of  a  disqualified  person  on  the  grand  jury  vitiates  the 
indictment.  • 

Opinion  by  Woods,  J. 

The  plea  is  based  on  section  820  of  the  Revised  Statutes.  This  declares:  "The 
following  shall  be  cause  of  disqualification  and  challenge  of  grand  and  petit 
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jnrors  in  the  courts  of  the  United  States,  in  addition  to  the  causes  existing  by- 
virtue  of  section  812,  namely:  without  duress  and  coercion  to  have  taken  up 
arms,  or  to  have  joined  any  insurrection  against  the  United  States;  to  have 
adhered  to  any  insurrection,  giving  it  aid  and  comfort,"  etc.  This  is  an  abso- 
lute disqualification  imposed  by  statute.  That  such  a  disqualification  of  a  single 
grand  juror  vitiates  the  indictment  was  the  doctrine  of  the  common  law. 

"If  any  one  of  the  grand  jury  who  find  an  indictment  bo  within  any  one  of 
the  exceptions  of  the  statute,  he  vitiates  the  whole,  though  never  so  many 
unexceptionable  persons  joined  with  him  in  finding  it."  Hawk.  PI.  Cr.,  b.  2,  ch. 
25,  sees.  16,  26  and  28;  Whart.  Cr.  L.,  170,  sec.  468  (6th  ed.);  1  Chit.  Cr.  L., 
309;  United  States  u  Blodgett,  35  Ga.,336  (per  Erskino,  U.  S.  Judge);  United 
States  V.  Wilson,  6  McL.,  604;  United  States  v.  Williams,  1  Dill.,  485  (§§  1826- 
31,  supra)]  United  States  v,  Collins,  1  Woods,  521.  Such  has  also  been  the 
doctrine  of  most  of  the  state  courts  of  America.  See  Do3'le  v.  State,  17  Ohio, 
222;  State  v.  Middleton,  5  Port.,  484;  Commonwealth  v.  Parker,  2  Pick.,  559; 
Barney  v.  State,  12  Smedes  &  M.,  68;  Vanhook  v.  State,  12  Tex.,  252;  Com- 
monwealth v.  St.  Clair,  1  Gratt.,  556;  Hardin  v.  State,  22  Tnd.,  347;  State  v. 
Duncan,  7  Yerg.  (Tenn.),  271;  State  v.  Rockafeliow,  1  Halst.,  405;  State  v. 
Ligon,  7  Port.,  167;  Wilburn  v.  State,  21  Ark.,  198;  State  v.  Cole,  17  Wis., 
695 ;  Kitrol  v.  State,  9  Fla.,  9 ;  Vattier  v.  State,  4  Blackf.,  73 ;  State  v.  Sy raonds, 
36  Me.,  128;  State  v.  Martin,  2  Ired.,  101. 

§  1833.  Federal  courts^  in  matters  of  criminal  law,  are  governed  by  tJie  com- 
man  law. 

As  the  federal  courts,  in  questions  of  criminal  jurisprudence  not  regulated  by 
statute,  must  be  governed  by  the  common  law,  and  as  the  rule  of  common  law, 
as  stated  by  Hawkins,  5?^/?;'j.,  seems  to  be  well  settled,  I  must  hold  that  the  plea 
of  the  defendants  under  consideration  is  good  in  substance. 

§  1834-.  A  disqualification  of  jurors  may  he  pleaded  ifi  abatement. 

It  is  next  objected  to  this  plea  that  it  comes  too  late;  that  the  grand  jurors 
subject  to  the  disqualification  should  have  been  challenged  at  the  time  the 
grand  jury  was  impaneled.  This  objection  is  clearly  untenable.  It  does  not 
appear  that  the  accused  ever  had  an  opportunity  to  present  a  challenge.  On 
the  contrary,  the  court  knows,  from  its  own  records,  that  the  accused  were  not 
under  arrest  or  recognizance  when  the  grand  jury  was  impaneled.  The  first 
charge  of  offense  against  the  criminal  laws  of  the  United  States  committed  by 
them  was  made  in  the  indictment  to  which  they  have  pleaded.  They  were  not 
supposed  to  have  knowledge  of  what  was  going  on  in  the  grand  jury  room. 
On  the  contrary,  the  grand  jury  was  sworn  to  secrecy,  in  order  that  the}'  might 
not  be  advised.  Their  first  chance  to  object  to  the  qualifications  of  any  mem- 
bers of  the  grand  jury  was  when  they  were  called  upon  to  plead  to  the  indict- 
ment. If  they  have  the  right  to  object  at  all,  it  seems  clear  they  have  not  lost 
it  by  failure  to  exercise  it  at  an  earlier  time,  for  they  have  objected  at  the 
very  first  opportunity.  That  a  disqualification  enacted  by  statute  may  be 
pleaded  in  abatement,  if  done  reasonably,  has  been  held  in  the  following  cases: 
United  States  v.  Blodgett,  35  Ga.,  336;  Doyle  v.  State,  17  Ohio,  222;  United 
States  V.  Wilson,  6  McL.,  604;  Commonwealth  v,  Parker,  2  Pick.,  559;  Barney 
V.  State,  12  Smedes  &  M.,  68;  Hardin  v.  State,  22  Ind.,  347;  Wilburn  v.  State, 
21  Ark.,  198;  State  v.  Cole,  17  Wis.,  674;  Kitrol  v.  State,  9  Fla.,  9;  Stanley  v. 
State,  16  Tex.,  557;  State  v.  Ostrander,  18  la.,  435;  State  v.  Eickey,  5  Halst., 
83;  Peoples.  Jewett,  3  Wend.,  314.  And  it  was  the  same  at  common  law. 
Hawk.  PI.  Cr.,  b.  2,  ch.  25,  sees.  16  and  28;  1  Chit.  Cr.  L.,  309.     When  the 
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courts  have  held  that  the  objection  to  a  grand  juror  must  be  taken  before  in- 
dictment, the  ground  of  exception  has  usually  been  to  the  juror,  and  has  not 
been  a  statutory  disqualification.  United  States  v.  White,  5  Cranch.,  0.  C,  457; 
The  People  v,  Jewett,  3  Wend.,  314. 

§  1835.  The  disqualification  mentioned  in  section  820,  lievi^ed  Statutes^  is 
absolute  and  does  not  rest  in  discretioii. 

It  is  next  objected  that  the  disqualification  mentioned  in  section  820,  K.  S., 
is  one  which  it  rests  within  the  discretion  of  the  court  and  of  the  prosecuting 
officer  of  the  government  to  insist  on,  and  that  the  accused  have  no  right  to 
challenge  for  such  cause.  The  theory  on  which  this  objection  is  founded  is 
based  on  section  821,  R  S.,  which  declares  that  at  every  term  of  any  court  of 
the  United  States,  the  district  attorney,  or  other  person  acting  in  behalf  of  the 
United  States  in  said  court,  may  move,  and  the  court  in  its  discretion  may  re- 
quire the  clerk  to  tender  to  every  person  summoned  to  serve  as  a  grand  or  petit 
juror,  venireman  or  talesman  in  said  court,  the  following  oath  or  affirmation, 
namely;  then  follows  the  form  of  an  oath  to  the  effect  that  the  affiant  has  not, 
without  duress  and  constraint,  taken  up  arms  or  joined  any  insurrection  or  re- 
bellion against  the  United  States,  etc.,  and  the  section  concludes  as  follows: 
"And  every  person  declining  to  take  said  oath  shall  be  discharged  by  the  court 
from  serving  on  the  grand  or  petit  jur}',  or  venire  to  which  he  may  have  been 
summoned." 

This  section  does  not  affect  the  positive  enactment  of  the  preceding  section, 
which  declares  that  engaging  voluntarily  in  insurrection  or  rebellion  against 
the  United  States  shall  be  a  cause  of  disqualification  and  challenge.  Without 
the  oath  prescribed  by  section  821,  a  juror  might  be  sworn  on  his  voir  dire,  and, 
if  found  subject  to  the  disqualification  prescribed  by  section  820,  he  could  be 
challenged.  Section  821  seems  designed  to  provide  a  method  by  which,  in  ad- 
vance, the  court  in  its  discretion  could  purge  the  venire  of  both  grand  and 
petit  jurors  of  any  persons  who  could  not  take  the  oath  therein  prescribed.  To 
hold,  however,  that  the  right  of  any  person  interested  to  challenge  a  grand  or 
petit  juror  disqualified  under  section  820  is  left  discretionary  with  the  United 
States  attorney  and  the  court,  is  to  blot  out  that  section  altogether.  There 
stands  its  positive  enactment  that  engaging  in  any  insurrection  or  rebellion 
against  the  United  States  shall  he  cause  of  disqualification  and  challenge  of 
grand  and  petit  jurors.  This  provision  inures  to  the  benefit  of  all  parties  in 
ail  cases,  whether  civil  or  criminal,  and  is  entirely  unaffected  by  the  following 
section,  which  provides  additional  means  of  enforcing,  but  surely  does  not  re- 
strict, the  provisions  of  section  820.  I  am  of  opinion,  therefore,  that  the  plea 
is  not  only  good  in  substance,  but  that  it  has  been  seasonably  pleaded. 

It  is  further  objected  to  the  plea  that  it  is  insufficient  in  matter  of  form.  The 
defects  alleged  are: 

1.  That  the  plea  does  not  tender  a  clear  and  distinct  issue  of  fact,  but  is 
vague,  uncertain  and  insufficient.  2.  That  it  does  not  conclude  as  required  by 
the  rules  of  pleading;  and  3.  That  it  is  not  verified. 

§  1836.  Pleas  in  abatement  are  not  favored,  and  all  essentials  must  be 
strictly  set  forth. 

1.  Pleas  like  the  present  are  not  favored,  and  the  law  requires  that  they  shall 
contain  all  essential  averments  pleaded  with  strict  exactness.  United  States  u. 
Williams,  1  Dill.,  485  (gg  1820-31,  mjyra)-,  O'Conneli  v,  Eegina,  11  CI.  &  F., 
155;  Commonwealth  v,  Thompson,  4  Leigh,  GG7;  Hardin  v.  State,  22  Ind.,  347; 
Lewis  V.  State,  1  Head  (Tenn.),  329.     This  plea  alleges,  as  cause  of  disqualifica- 
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lion,  that  one  of  the  grand  jurors  (naming  him)  "did  take  up  arms  and  join 
the  insurrection  or  rebellion  against  the  United  States,  and  adhered  to  said  in- 
surrection or  rebellion,  giving  it  aid  and  comfort,  prior  to  the  present  term  of 
this  honorable  court,  having  been  captain  of  Company  0,  in  the  Crescent  regi- 
ment from  New  Orleans,  in  the  service  of  the  so-called  Confederate  States  of 
America  during  the  Lite  civil  war  between  the  United  States  and  the  said  Con- 
federate States."  The  averment  as  to  the  other  grand  jurors  is  in  similar 
terms. 

§  1837.  A  plea  in  abatement  not  setting  forth  time  and  place  of  the  alleged 
disqualification  is  bad. 

These  averments  tender  the  only  issues  of  fact  to  be  found  in  the  plea.  It 
is  obvious  that  the  plea  fails  of  the  required  certainty.  There  is  no  averment 
of  time  or  place.  The  " insurrection  or  rebellion  against  the  United  States" 
extended  over  a  period  of  five  years  and  over  a  vast  territory.  The  prosecu- 
tion is  entitled  to  be  informed  by  the  plea  when  and  where  the  juror  took  up 
arms  and  joined  the  rebellion  and  insurrection  against  the  United  States.  The 
plea  gives  no  information  upon  these  points.  It  lacks  the  precision  and  cer- 
tainty required  in  all  criminal  pleading,  and  is  in  this  respect  fatally  defective. 

§  1838.  A  plea  in  abatement  to  an  indicttnent  shoidd  conclude  with  a  prayer 
that  it  be  quashed. 

2.  The  plea  concludes  as  follows:  "and  this  they  are  ready  to  verify ;  where- 
fore they  pray  judgment,  and  that  by  the  court  ihey  may  be  dismissed  and  dis- 
charged from  the  said  premises  in  the  said  indictment  above  specified."  The 
prosecution  claims  that  this  is  not  the  proper  conclusion.  There  seems  to  be 
some  confusion  in  the  adjudicated  cases  upon  the  conclusion  proper  to  a  plea  in 
abatement.  See  The  King  v.  Sbakspeare,  10  East,  83,  where  Lord  Ellenborough 
held  that  a  plea  of  misnomer,  by  which  the  defendant  prayed  judgment  of  the 
said  indictment,  and  that  he  might  not  be  compelled  to  answer,  the  same  was 
well  pleaded,  "although,"  he  said,  "if  it  had  not  been  for  the  precedent  cited 
of  The  King  v.  Westby,  I  should  have  been  much  inclined  to  think  this  plea 
bad  in  respect  to  its  conclusion." 

§  1839.  A  plea  in  abatement  that  concludes  with  a  prayer  for  relief  that  the 
court  cannot  give  on  such  a  plea  is  defective  and  bad. 

The  conclusion  adopted  by  the  pleader  in  this  case  is  the  one  appropriate  for 
and  used  in  pleas  in  bar,  as  the  plea  of  axctrefois  acquit  or  autrefois  convict. 
See  form  1154,  2  Whart.  Prec.  By  the  same  authority  the  proper  conclusion 
for  a  plea  in  abatement,  or  plea  that  the  defendant  has  no  addition,  or  plea  of 
misnomer,  or  plea  of  wrong  addition,  is  a  prayer  that  the  indictment  may  be 
quashed.  See  2  Whart.  Free,  forms  1141,  1142  and  1144;  Stark.  C.  P.,  473; 
Whart.  Cr.  L.,  sec.  636;  State  v.  Middleton,  5  Port.,  484.  The  judgment  prayed 
for  by  this  plea  is  one  only  proper  to  be  pronounced  upon  a  plea  in  bar.  '-^In 
a  plea  in  abatement  the  court  will  give  no  other  than  the  proper  judgment 
prayed  for  by  the  party."  The  King  v.  Shakspeare,  10  East,  supra.  As  the 
judgment  prayed  for  in  this  plea  is  one  the  court  cannot  give  upon  a  plea  in 
abatement,  the  plea  is  defective  and  bad. 

§  1840.  A  plea  that  one  of  the  grand  jurors  is  disqualified  need  not  be 
verified. 

3.  As  to  the  objection  that  the  plea  is  not  verified,  I  simply  remark  that,  so 
far  as  I  have  been  able  to  look  into  the  authorities,  only  pleas  of  misnomer  or 
wrong  addition  are  required  to  be  verified,  and  the  plea  should  expose  the  de- 
fendant's proper  name  and  addition.    Whart.  Am.  Cr.  L.,  sec.  637.    The  reason 
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of  the  rule  as  applied  to  such  ploas  is  obvious,  and  the  reason  does  not  apply 
to  the  plea  under  consideration.  The  result  of  my  investigation  is  that  the 
plea  is  uncertain. and  insufficient  and  does  not  pray  the  proper  judgment  of  the 
court,  but  that  the  facts  referred  to,  if  properly  pleaded,  would  have  justified 
a  judgment  that  the  indictment  be  quashed.  The  demurrer  to  the  plea  is  sus- 
tained. 

§  1841.  Section  820  of  the  Revised  Statutes  has  been  re-enacted  and  is  apart 
of  the  law  of  the  land. 

Since  the  argument  of  the  demurrer  it  has  been  suggested  that  section  820 
of  the  Revised  Statutes  was  improperly  included  by  the  compilers  in  their  re- 
vision of  the  statutes,  that  section  not  having  been  in  force  on  the  1st  day  of 
December,  1873.  This  appears  to  be  true.  The  section  referred  to  was  section 
1  of  the  act  approved. June  17,  1862,  entitled  "An  act  defining  additional 
causes  of  challenge,  and  prescribing  an  additional  oath  for  grand  and  petit 
jurors  in  the  United  States  courts"  (12  Stat.,  430).  This  section  was  repealed 
by  the  fifth  section  of  the  act  approved  April  20,  1871,  "to  enforce  the  pro- 
visions of  the  fourteenth  amendment  to  the  constitution  of  the  United  States, 
and  for  other  purposes"  (17  Stat.,  15). 

But  the  conclusion  which  the  prosecutor  seeks  to  draw  from  these  facts, 
namely,  that  section  820  of  the  Revised  Statutes  is  not  now  a  part  of  the 
statute  law,  does  not,  in  my  opinion,  follow.  The  work  of  the  compilers,  in- 
cluding section  820,  was  submitted  to  congress,  and  the  whole  re-enacted  by  the 
adoption  of  the  Revised  Statutes.  The  compilers  may  have  exceeded  their 
authority,  congress  may  not  have  designed  to  re-enact  section  820,  but  it  has 
done  so,  and  we  cannot  go  behind  the  law  and  cure  the  mistakes  and  inaccura- 
cies of  congress.  "TVe  are  bound,"  says  Mr.  Justice  Buller  in  Jones  v.  Smart, 
1  Term  E.,  44,  "to  take  the  act  of  parliament  as  they  have  made  it;"  and  Mr. 
Justice  Story,  in  Smith  v,  Eines,  2  Sumn.,  354,  observes:  "It  is  not  for  courts 
of  ]\xsi\QQ  proprio  marte  to  provide  for  all  the  defects  or  mischiefs  of  imperfect 
legislation."  That  must  be  done  by  congress  itself,  and  until  it  is  so  done  we 
must  take  the  law  as  we  find  it. 

UNITED  STATES  v.  FARRINGTON. 
(District  CJourt,  Northern  District  of  New  York:  5  Federal  Reporter,  343-348.    1881.) 

Opinion  by  TVallace,  D.  J. 

Statement  of  Facts. —  The  motions  to  quash  these  indictments  may  properly 
be  considered  together.  The  defendants  are  indicted  severally  for  ofiTenses 
under  section  5209  of  the  Eevised  Statutes  of  the  United  States.  The  defend- 
ants Leake  and  Farrington  are  charged  with  abstracting,  embezzling  and  mis- 
appropriating funds  of  the  First  National  Bank  of  Saratoga,  and  making  false 
entries  on  the  books  of  the  bank,  they  being  officers  of  the  bank.  The  defend- 
ant Richards  is  charged  with  similar  oflfenses  as  to  the  funds  and  books  of  the 
Commercial  National  Bank  of  Saratoga.  The  three  cases  were  heard  and  con- 
sidered at  the  same  time  by  the  grand  jury.  The  indictments  are  voluminous^ 
one  containing  thirty  counts,  one  twenty-two  counts,  and  one  aeventeen  counts. 
They  were  not  prepared  by  the  law  officers  of  the  government,  but  by  an  attor- 
ney who  is  presumed  to  represent  creditors  of  the  banks.  This  attorney  insti- 
tuted proceedings  before  a  commissioner  against  two  of  the  defendants,  and  an. 
examination  was  pending,  but  not  concluded,  when  he  was  permitted  to  pre- 
sent the  cases  to  the  grand  jury.    This  attorney  appeared  as  a  witness  before 
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the  grand  jury  with  a  number  of  the  bank  books,  with  various  exhibits,  origi- 
nals and  copies,  and  read  from  these  such  selections  as  he  choso.  Ue  also  read 
to  the  grand  jury  the  minutes  of  testimony  taken  by  the  commissioner,  includ- 
ing the  testimony  of  the  defendant  Leake,  who  was  examined  before  the  com- 
missioner, compulsorily,  as  a  witness  against  the  defendant  Farrington.  Ilis 
testimony  was  interspersed  with  comments  upon  the  force  and  effect  of  the 
testimony,  entries  and  exhibits,  in  the  nature  of  an  argument,  which  was,  in 
the  language  of  the  district  attorney,  "animated,  spirited  and  excited."  AH 
the  cases  were  heard  and  considered  together,  and  the  grand  jury  were  told 
that,  unless  indictments  were  then  found,  the  offenses  would  be  barred  by  the 
statute  of  limitations.  The  district  attorney  advised  the  jury  that  the  minutes 
of  testimony  taken  before  the  commissioner  were  not  competent  evidence,  and 
that  the  testimony  of  the  defendant  Leake  was  not  admissible  against  himself, 
because  he  was  protected  against  it  by  statute.  He  was  thereupon  asked  by 
the  jury  whether,  if  improper  testimony  was  used  to  obtain  an  indictment,  that 
would  preclude  the  use  of  competent  evidence  upon  the  trial.  The  indictments 
were  not  read  to  the  jury,  or  the  substance  of  the  various  counts  explained; 
but  indictments  were  found  as  to  all  the  persons  implicated.  No  officer,  stock- 
holder, or  employee  or  depositor  of  the  First  National  Bank  was  a  witness. 
The  president  of  the  Commercial  National  Bank  was  a  witness,  but  no  other 
person  connected  with  that  bank  was  produced.  It  is  not  claimed  that  he  tes- 
tified to  any  acts  of  embezzlement,  but  he  identified  books  and  vouchers  of  his 
bank,  and  his  testimony  tended  to  show  irregularities  which  might  be  imputed 
to  the  defendant  Richards.  If  the  case  against  Richards  stood  alone,  it  could 
not  be  said  that,  as  to  him,  there  was  not  sufficient  evidence  to  authorize  an 
indictment 

§  1842.  Duty  of  the  court  to  see  that  no  one  is  sul^ected  to  a  criminal  trial  ex- 
cept on  a  reasonable  foundation  for  an  hidictme7it. 

This  summary  of  the  proceedings  before  the  grand  jury  is  sufficient  to  indi- 
cate that  they  were  such  as  to  seriously  endanger,  if  not  to  preclude,  an  intelli- 
gent and  fair  consideration  of  the  charges  preferred  against  the  accused.  It 
is  the  duty  of  the  court,  in  the  control  of  its  proceedings,  to  see  to  it  that  no 
person  shall  be  subjected  to  the  expense,  vexation  and  contumely  of  a  trial  for 
a  criminal  offense  unless  the  charge  has  been  investigated  and  a  reasonable 
foundation  shown  for  an  indictment  or  information.  It  is  due  also  to  the  gov- 
ernment to  require,  before  the  trial  of  an  accused  person,  a  fair  preliminary 
investigation  of  the  charges  against  him.  The  cases  are  frequent  when,  after 
all  these  precautions  have  been  observed,  it  appears  upon  the  trial  that  the 
government  has-been  subjected  to  discredit  and  expense  which  might  have  been 
avoided  if  there  had  been  a  more  careful  preliminary  investigation.  Notwith- 
standing the  reasons  which  exist  for  insisting  upon  a  rigid  adherence  to  this 
practice,  in  the  interests  of  decorum,  economy  and  justice,  it  has  been  zealously 
maintained  that  so  confidential  and  sacred  should  the  proceedings  of  a  grand 
jury  be  considered  that  every  avenue  should  be  closed  which  may  lead  to  a 
scrutiny  of  their  transactions.  Accordingly,  ancient  precedents  have  been  en- 
forced, and  even  extended,  in  modern  cases,  for  the  purpose  of  preventing  any 
inquiry  into  the  proceedings  of  the  grand  jury,  and  many  authorities  are  cited 
to  the  effect  that  not  only  is  it  not  permissible  to  show  any  irregularity  or  mis- 
conduct in  their  proceedings,  by  the  testimony  of  any  juror,  but  also  that  the  lips 
of  witnesses  who  appeared  before  them  are  to  be  sealed,  and  that  no  person 
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whose  duty  it  may  have  been  to  be  present  shall  be  heard  to  impeach  or  im- 
pugn the  propriety  and  regularity  of  their  proceedings. 

In  one  of  these  oases  it  was  held  by  a  court  entitled  to  great  respect  that 
when  a  grand  jury  had  caused  several  persons  accused  of  crime  to  be  summoned 
before  them  and  examined  as  witnesses,  and  had  thereupon  found  indictments 
against  them,  and  a  motion  was  made  to  quash  the  indictments,  the  affidavits 
of  the  accused  would  not  be  received  to  show  the  facts,  because  public  policy 
would  not  permit  the  transaction  before  a  grand  jury  to  be  disclosed  (United 
States  V,  Brown,  1  Saw.,  531);  and  thus,  although  the  grand  jury  had  trampled 
upon  the  constitutional  right  of  the  accused  not  to  be  compelled  to  be  a  witness 
against  himself,  the  court  refused  to  entertain  an  inquiry  to  ascertain  whether, 
without  this  flagrant  violation  of  privilege,  there  was  any  evidence  to  warrant 
the  finding  an  indictment. 

§  1843.  Power  of  the  court  to  supervise  the  proceedings  of  the  gra7idjury. 

Other  authorities,  however,  are  found  which  have  adopted  more  liberal  and 
as  it  seems  to  me  more  sensible  views,  and  assert  the  right  and  duty  of  the 
court  to  exercise  a  salutary  supervision  over  the  proceedings  of  a  grand  jary. 
It  is  only  practicable  to  do  this  by  removing  the  veil  of  secrecy  whenever  evi- 
dence of  what  has  transpired  before  them  becomes  necessary  to  protect  public 
or  private  rights.  Thus,  in  Low's  Case,  4  Greenl.,  439,  the  grand  jurors  were 
permitted  to  testify  that  they  acted  under  the  mistaken  impression  that  it  was 
sufficient  if  a  majority  of  the  jurors  concurred  in  finding  a  bill  and  twelve  had 
not  concurred.  In  United  States  v.  Coolidge,  2  Gall.,  363,  Judge  Story  received 
the  aflSdavit  of  a  witness  to  prove  that  he  was  not  in  fact  sworn  when  examined 
before  the  grand  jury,  saying:  "It  is  of  the  highest  importance  that  the  insti- 
tution be  preserved  in  its  purity,  and  that  no  citizen  be  tried  until  he  has  been 
regularly  accused  by  the  proper  tribunal."  These  cases  arose  upon  motion  to 
quash  the  indictment  In  Burdick  v.  Hunt,  43  Ind.,  3S1,  it  is  said  there  is  no 
sufficient  reason  why  the  prosecuting  attorney  may  not  be  called  upon  in  a 
court  of  justice  to  disclose  any  evidence  given  or  proceedings  had  before  a  grand 
jury.  And  the  following  authorities  are  to  the  effect  that  generally  the  evi- 
dence of  grand  jurors  is  competent  whenever  it  is  necessary  to  ascertain  who 
was  the  prosecutor:  Sikes  v.  Dunbar,  2  Wheat.  Sel.  K  P.,  1091;  Hindekoper  t;. 
Cotton,  3  Watts,  56;  or  what  was  the  issue  and  what  the  testimony  of  wit- 
nesses before  a  grand  jury  in  a  given  case:  Thomas  u  Commonwealth,  2  Rob. 
(Va.),  795;  State  v.  Offutt,  4  Blatch.',  355;  State  v.  Fassett,  16  Conn.,  457; 
Commonwealth  v.  Hill,  11  Cush.,  137;  State  v.  Broughton,  7  Ired.,  96;  Way  v. 
Butterworth,  106  Mass.,  75;  Burdick  v.  Hunt,  43  Ind.,  381. 

§  1844.  What  may  and  what  may  not  he  proved  of  the  proceedings  of  the 
grand  jury. 

The  rule  which  may  be  adduced  from  the  authorities,  and  which  seems  most 
consistent  with  the  policy  of  the  law,  is  that  whenever  it  becomes  essential  to 
ascertain  what  has  transpired  before  a  grand  jury  it  may  be  shown,  no  matter 
by  whom ;  and  the  only  limitation  is  that  it  may  not  be  shown  how  the  individ- 
ual jurors  voted  or  what  they  said  during  their  investigations  (The  People 
V.  Shattuck,  6  Abb.  N.  C,  34;*^ Commonwealth  ^.  Mead,  12  Gray,  167),  because 
this  cannot  serve  any  of  the  purposes  of  justice.  It  would  be  difficult  to  find 
a  case  which  more  forcibly  illustrates  the  good  sense  and  justice  of  the  rule 
which  permits  a  free  disclosure  than  the  present.  It  is  patent  that  the  grand 
jury  permitted  themselves  to  be  influenced  by  the  appeals  and  arguments  of  a 
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zealous  advocate,  by  hearsay  testimony,  and  by  testimony  which  the  law  pro- 
hibits, although  they  were  advised  to  the  contrary  by  the  district  attorney; 
and  it  seems  much  more  probable  that  they  were  led  to  their  conclusions  by 
p.ejudice  and  undue  zeal  than  by  calm  and  fair  deliberation.  •  If  there  was 
evidence  which  authorized  an  indictment,  it  was  so  blended  with  and  obscured 
by  the  mass  of  hearsay  and  otherwise  incompatent  testimony  that  it  was  im- 
possible for  the  jury  to  distinguish  it;  and  it  would  be  expecting  too  much  of 
a  body,  untrained  in  judicial  investigation,  to  believe  that  they  could  discrim- 
inate intelligently  between  the  competent  and  the  incompetent  evidence,  so  as 
to  accord  due  weight  to  the  former  and  be  uninfluenced  by  the  latter. 

It  is  not  intended  to  suggest  that  whenever  incompetent  testimony  is  received 
by  a  grand  jury  its  reception  is  such  error  or  irregularity  as  to  vitiate  their' 
finding,  nor  to  hold  that  the  evidence  upon  which  an  indictment  is  found  shall 
be  such  as  the  court  would  regard  as  making  out  a  prbua  facie  case  against  the 
accused.  It  is  not  the  province  of  the  court  to  sit  in  review  of  the  investiga- 
tions of  a  grand  jury  as  upon  the  review  of  a  trial  when  error  is  alleged ;  but 
in  extreme  cases,  when  the  court  can  see  that  the  finding  of  a  grand  jury  is  based 
upon  such  utterly  insufficient  evidence,  or  such  palpably  incompetent  evidence, 
as  to  indicate  that  the  indictment  resulted  from  prejudice,  or  was  found  in  wil- 
ful disregard  of  the  rights  of  the  accused,  the  court  should  interfere  and  quash 
the  indictment.  Very  respectable  authorities  intimate  that  an  indictment 
should  be  quashed  when  it  appears  that  it  was  found  by  the  grand  jury  without 
adequate  eviilence  to  support  it,  or  when  the  grand  jury  permitted  the  rules  of 
evidence  to  bo  violated  (Dodd's  Case,  1  Loach,  C.  L.,  184;  People  v.  Risten- 
blatt,  1  Abb.  Pr.,  268);  but  if  this  were  permitted  it  would  result  that  the  couit 
would  become  the  tribunal  to  indict  as  well  as  the  tribunal  to  try  the  accused. 

In  State  v,  Froiseth,  16  Minn.,  298,  it  was  conceded  by  the  attorney-general, 
and  the  court  concurred,  that  where  the  grand  jury  required  an  accused  person 
to  be  brought  before  them  and  testify  touching  the  accusation  tha  indictment 
should  be  set  aside,  although  in  that  case  the  indictment  was  not  found  solely 
upon  the  testimony  of  the  accused.  In  The  People  v,  Briggs,  Albany  County, 
Oj^er  and  Terminer,  Osborne,  J.  (MS.),  hell  that  an  indictment  should  be 
quashed  where  the  defendant's  wife  was  called  as  a  witness  against  him  by  the 
grand  jury,  for  the  reason  that  this  was  a  substantial  error,  and  it  was  doubtful 
whether  the  grand  jury  would  have  found  an  indictment  without  the  wife's 
testimony.  These  authorities  are  in  point  here.  The  motions  to  quash  the  in- 
dictments are  granted. 

UNITED  STATES  t\  TALLMAN. 
(Circuit  Court  for  New  York:  10  Blatchford,  21-28.     1872.) 

Statement  of  Facts. —  Motion  to  quash  the  indictment  on  the  ground  that 
in  selecting  the  grand  jury  the  mode  prescribed  by  statute  in  the  state  of  New 
York  was  not  adopted. 

%  1 845.  Case  cited  and  approved.  No  challeiuje  to  the  array  of  grand  jurors 
is  permissihle. 

Opinion  by  Woodruff,  J. 

We  are  of  opinion  that  the  decision  of  Justices  Nelson  and  Hall,  in  this  cir- 
cuit, at  a  term  held  for  the  northern  district  of  New  York  (United  States  v. 
Reed,  2  Blatch.,  435),  disposes  of  the  questions  raised  by  the  motion  to  quash 
the  indictments  in  these  cases;  and  in  that  decision  we  fully  concur.  It  was 
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there  distinctly  held  that  the  provisions  of  the  Revised  Statutes  of  the  state 
of  New  York  (2  R.  S.,  724:,  §§  27,  28),  prescribing  the  objections  that  raay  be 
taken  to  the  organization  of  grand  juries,  are,  by  the  act  of  congress  of  July 
20,  1840  (5  U.  S.  Stat,  at  Large,  394),  made  applicable  to  the  federal  courts; 
and,  therefore,  that  '*  no  challenge  to  the  array  of  grand  jurors,  or  to  any  per- 
son summoned  to  serve  as  a  grand  juror,  shall  be  allowed  in  any  other  cases 
than  such  as  are  specified"  in  the  twenty-seventh  section  of  the  state  statute. 
Those  provisions  are  as  follows:  "Sec.  27.  A  person  held  to  answer  to  any 
criminal  charge  may  oVjject  to  ths  competency  of  any  one  summoned  to  serve 
as  a  grand  juror,  before  he  is  sworn,  on  the  ground  that  he  is  the  prosecutor  or 
complainant  upon  any  charge  against  such  person,  or  that  he  is  a  witness  on 
the  part  of  the  prosecution,  and  has  been  subpoenaed,  or  been  bound  in  a  recog- 
nizance, as  such;  and,  if  sue!)  objection  be  established,  the  person  so  summoned 
shall  be  set  aside.  Sec.  28.  No  challenge  to  the  array  of  grand  jurors,  or  to 
any  person  summoned  to  serve  as  a  grand  juror,  shall  be  allowed  in  any  other 
cases  than  such  as  are  specified  in  the  last  section."  There  is  no  allegation  or 
claim,  in  the  present  cases,  that  the  objections  which  may  be  made  to  graml 
jurors,  under  the  twenty-eighth  section,  are  or  can  be  urged  against  the  grand 
jurors  by  whom  these  indictments  were  found. 

§  1846.  IrregulariiieH  in  summoning  grand  jurors  do  not  entitle  a  defendant 
as  a  matter  of  law  to  avoid  the  indictment.  When  the  accuaed  has  been  preju- 
diced he  has  his  remedy. 

It  was  further  held,  in  the  case  cited,  that  causes  of  challenge  to  the  array, 
which  might  have  been  urged  if  the  statute  of  the  state  had  not  applied  to  the 
federal  court,  no  longer  sustained  such  a  challenge;  that  irregularities  in  the 
summoning  of  grand  jurors  do  not  entitle  the  party  indicted,  as  matter  of 
law,  to  avoid  the  indictment;  that,  for  such  causes,  the  ciiallenge  to  the  array 
is  wholly  abolished;  and  that  something  more  than  irregularity  must  exist,  to 
entitle  the  party  to  avoid  the  indictment.  What  that  must  be  is  plainly  indi- 
cated as  follows:  "It  by  no  means  follows  that  the  accused  has  no  remedy  in 
a  case  where  there  has  been  any  improper  conduct  on  the  part  of  the  public 
officers  employed  in  the  designating,  summoning  and  returning  of  the  grand 
jury.  If  there  has  been  any  improper  conduct  on  the  part  of  those  officers  in 
performing  that  service,  or  if  any  fraud  had  been  committed  through  their  in- 
strumentality in  the  drawing,  summoning  or  organization  of  the  grand  jury, 
of  course  the  accused,  who  may  be  prejudiced  thereby,  has  his  remerly,  by  mo- 
tion to  the  court,  for  relief,  in  consequence  of  such  irregularity  or  fraud."^  Be- 
cause the  selecting,  summoning  and  returning  of  grand  jurors  are  proceedin«>s 
which  are  always  under  the  general  supervision  and  control  of  the  court,  and 
the  court  will  guard  them,  and  will  see  to  it  that  no  one  shall  be  prejudiced 
thereby.  The  court  has  general  power  to  preserve  the  pure  administration  of 
justice,  and  its  sound  discretion  will  always  be  exercised  freely  for  the  pur|>ose 
of  securing  that  end."  ...  "It  will,  therefore,  look  into  the  facts  pre^ 
sented,  on  which  ji  charge  is  made  against  the  regularity  of  the  proceedings  in 
the  selection  and  summoning  of  grand  jurors  in  a  given  case,  and  will  hear  the 
explanations  on  the  other  side,  and  its  judgment  will  be  determined  accord- 
ingly. If  it  sees  that  there  has  been  improper  conduct  in  the  public  officers, 
which  has  resulted  prejudicially  to  the  party  accused,  it  is  bound  to  set  aside 
all  the  proceedings.  On  the  contrary,  although  there  may  be  technical  objec- 
tions to  the  proceedings,  in  point  of  strict  regularity,  yet,  unless  the  court  is 
satisfied  that  they  have  resulted,  or  may  result,  !n  the  p»ojuilice  nf  ih-  party 
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accused,  it  will  not  set  thera  aside,  because  its  interposition  in  the  case  will  not 
be  required  on  the  ground  of  justice  either  to  the  accused  or  to  the  public.'* 
These  views  are  reiterated  by  Mr.  Justice  Nelson,  in  the  opinion  of  the  court 
in  the  case  referred  to,  and  are  applied  where  no  order  for  a  venire,  except  a 
verbal  one,  was  made,  and  where,  in  fact,  a  grand  jury  was  convened  without 
a  venire  having  been  issued  at  all.  That  this  was  an  irregularity  was  not 
doubted. 

We  have  heard  the  argument  of  the  question  here  upon  a  motion  to  quash, 
founded  upon  an  agreed  statement  of  facts,  at  the  solicitation  of  counsel  for 
all  the  parties,  without  putting  the  accused  to  plead  the  matter  alleged.  Where 
there  is  no  conflict  respecting  the  facts,  it  is,  doubtless,  in  the  power  of  the 
court  to  dispose  of  the  subject  in  this  form. 

§  1847.  The  ride  of  the  court  relative  to  the  selection  of  jurors^  made  Novem- 
her  11^  1867y  is  a  proper  provision  on  that  suhject 

Applying  the  opinion  of  Mr.  Justice  Xelson  to  the  facts  agreed  upon  in 
these  cases,  it  is  clear  that  the  motion  should  be  denied.  Tuere  is  no  ullegii- 
tion  or  claim  that,  in  the  selecting,  summoning  and  impaneling  of  the  grand 
jury,  the  clerks  of  the  courts  did  not  act  in  the  utmost  good  faith,  and  in  obe- 
dience to  an  express  rule  of  this  court,  imposing  upon  them  the  duty,  which 
they  performed  according  to  their  interpretation  of  its  purport  and  intention. 
That  rule  was  made  Xovember  .11,  1S67,  and  is  in  these  words:  "It  having 
been  found  impracticable  to  obtain  jarors  for  the  courts  of  the  United  States 
in  this  district  from  the  jury  boxes  used  by  the  authorities  of  the  state  of  New 
York,  in  the  cit}'  and  county  of  New  York,  for  the  procuring  of  juries  for  the 
courts  of  said  state,  in  said  city  and  county,  it  is  now  orvlered  that  the  clerk 
of  this  court  and  the  clerk  of  the  district  court  of  the  United  States  for  this 
district  make  out  and  file  in  the  offioe  of  the  clerk  of  this  court  a  list  of  per- 
sons to  serve  as  jurors  in  the  courts  of  the  United  States  for  this  district,  and 
that  such  list  be  made  out  in  the  same  manner  as,  by  the  laws  of  the  state  of 
New  Y'ork,  the  public  officers  charged  with  the  duty  of  making  out  the  list  of 
jurors  to  serve  as  jurymen  in  the  courts  of  said  state,  in  and  for  said  city  and 
county,  are  required  to  make  out  such  list;  and  it  is  further  ordered  that  the 
said  clerks,  from  time  to  time,  correct  and  revise  such  list  as  they  may  deem  it 
necessary  so  to  do,  to  the  end  that  such  list  may  be  m:ideand  kept,  so  far  as 
practicable,  in  conformity  with  the  laws  of  the  state  of  New  York;  and  it  is 
farther  ordered  that,  from  the  list  so  made  anl  tiled,  grand  and  pstit  jurors 
shall  be  selected,  and  shall  be  drawn  by  lot,  in  accordance,  so  far  as  practicable, 
with  the  laws  of  the  state  of  New  York,  by  the  sai(Uclerks,  as,  from  time  to 
time,  the  same  may  be  ordered  by  the  courts  of  the  United  States  in  this  dis- 
trict, and  a  list  of  the  persons  so  drawn,  certified  by  said  clerks,  shall  be 
attached  to  the  writ  of  venire  issued  to  the  marshal  for  the  summoning  of 
such  jurors;  and  it  is  further  ordered  that,  as  to  all  matters  relating  to  the 
selecting,  drawing  and  summoning  of  jurors  for  said  courts,  the  said  clerks 
follow,  so  far  as  practicable,  the  provisions  in  respect  thoreto  contained  in  the 
laws  of  the  state  of  New  York."  There  is  no  allegation  or  claim  of  fraud  in 
the  matter,  or  on  the  part  of  any  oflicer  concerned  therein;  and,  finally,  it  is 
not  alleged  or  claimed  that  the  accused  have  been  prejudiced  by  any  supposed 
want  of  conformity  to  the  laws  of  the  state  in  the  proceeding,  or  that,  whether 
strictly  regular  or  irregular,  any  irregularity  has  resulted  prejudicially  to  the 
accused.  This  being  the  case,  if  we  deemed  the  manner  of  selecting  and 
drawing  the  grand  jury  to  be  liable  to  the  objection  of  want  of  due  conformity 
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to  the  state  laws,  we  must,  nevertheless,  say,  in  the  language  of  the  opinion 
cited,  that  "the  interposition  of  the  court  is  not  required  on  the  ground  of 
justice  either  to  the  accused  or  to  the  public." 

§  1848.  Substantial  conformity  to  the  mode  of  selecting  jurors  prescribed  hy 
state  laws  is  all  that  is  required  by  the  act  of  congress. 

We  do  not,  however,  mean  to  be  understood  as  deciding  that  the  grand  jury 
was  irregularly  or  illegally  selected,  drawn  or  impaneled.  It  is  sufficient  to 
rest  the  decision  upon  the  ground  above  stated.  But  wo  desire  further  to  say, 
that  the  objections  urged  upon  us  seem  to  overlook,  in  a  large  degree,  that 
literal  conformity  to  the  mode  of  selecting  and  drawing  jurors  prescribed  by 
state  laws  is  not  required  by  the  act  of  congress.  Substantial  conformity,  and 
only  so  far  as  that  is  practicable,  is,  in  any  view,  necessary  to  strict  technical 
regularity.  If  this  court  were  permitted  to  draw  petit  jurors  and  grand  jurors 
from  the  bo.xes  containing  the  names  of  per>ons  selected  by  the  state  officers 
under  the  state  laws,  a  near  approximation  to  the  mode  of  proceeding  in  the 
state  courts  might  he  made;  and,  no  doubt,  the  adoption  of  the  selections 
made  by  the  state  officers  authorized  to  i.iquire  into  the  qualifications  of  jurors 
and  make  selection  of  grand  jurors  would  ba  competent.  Formerly  the  fed- 
eral courts  in  this  district  were  permitted  to  do  this.  Courtesy  to  the  federal 
tribunals  and  respect  for  the  requirement  of  the  act  of  congress  designed,  as 
nearly  as  might  be,  to  conform,  in  this  respect,  to  the  state  laws,  and  mainly 
for  the  benefit  of  citizens  of  this  state,  and  enacted  out  of  deference  to  state 
policy,  was  then  deemed  to  warrant  the  permission.  IJut  other  counsels  have 
prevailed,  and  the  federal  courts  have  no  longer,  in  this  city,  any  such  aid  in 
procuring  suitable  and  qualified  jurors  for  service  therein. 

The  rule  of  this  court  under  which  the  grand  jury  now  in  question  was  drawn 
is  founded  upon  and  declares  the  impracticability  of  obtaining  jurors  selected 
under  the  state  laws;  and  the  question  was  one  of  interest,  and  was  anxiously 
considered,  when  the  rule  was  adopted,  which,  on  the  arfrument  of  this  motion, 
was  more  than  once  suggested  by  us  to  counsel  urging  that  the  motion  should 
be  granted  for  want  of  conformity  to  the  state  laws  —  "  What  should  the  court 
do  to  conform  more  nearly  to  the  state  laws,  and  how  can  they  do  it?"  The 
law,  at  most,  requires  substantial  conformity,  and  only  what  is  practicable. 
What  is  practicable  must  be,  1st.  Whnt  congress  have  furnished  the  court  with 
the  means  of  effecling;  2d.  What  the  court  has  the  power  to  effect;  3J.  What 
can  reasonably  be  done  in  consistency  with  the  duo  discharge  of  the  other 
duties  imposed  upon  the  court  and  its  officiirs.  The  United  States  have  no 
commissioner  of  jurors,  in  form  nor  in  substance.  The  court  has  no  power  to 
create  such  an  officer,  or  to  invest  any  one  with  the  authority  which  the  laws 
of  Xew  York  confer  upon  that  officer.  The  court  has  no  power  to  call  the 
citizens  lefore  itself,  or  before  any  other  person  or  officer,  for  examination,  to 
test  these  qualifications,  preparatory  to  the  makinga  list  of  jurors.  There  is  no 
board,  nor  can  the  court  create  one,  which,  when  a  list  is  made,  shall  seleci 
therefrom  some  who  shall  serve  as  grand  jurors.  The  duties  involved  in  such 
a  mode  of  selecting  jurors,  grand  and  petit,  the  court  cannot  compel  any  per- 
son to  perform;  and,  if  it  was  competent  to  authorize  such  performance,  no 
one  could  be  found  to  perform  them  gratuitously,  and  this  court  has  no  fund 
from  which  to  pay  therefor.  Doubtless,  we  may  require  the  assistance  of  the 
clerk  of  the  court,  and  reasonably  expect  that  he  will  devote  all  the  time  which 
is  possible  to  the  service,  but  we  could  not  confer  on  the  clerk  the  powers,  or 
impose  on   him   the  duties,  of  the  state  commissioner  of  jurors;  and  if  it  was 
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attempted,  it  is  not  clear  that  his  acts  would  derive  any  efficiency  therefrom. 
Doubtless,  the  list  of  jurors  could,  as  a  physical  act,  be  divided  into  two  lists. 
But  there  is  no  board  in  existence,  and  we  can  create  none,  to  make  such  sep- 
arate list,  in  the  exercise  of  discretion,  from  among  those  designated  in  the 
other  list.  Doubtless,  it  would  sometimes  be  possible  for  a  judge  to  be  present 
at  a  drawing  of  grand  jurors,  but,  in  general,  that  would  be  impossible. 
Absence  from  the  city,  in  other  districts,  and  actual  engagement  in  the  duties 
of  fhe  court,  would,  in  general,  prevent;  and,  sometimes,  jurors  may  properly 
be  drawn  from  the  several  other  counties  in  the  district.  This  impracticability 
has  been  adjudged  by  this  court,  by  its  enactment  of  successive  rules,  for  more 
than  thirty  years  past,  and  similar  considerations  have  led  to  dispensing  with 
publication  of  the  notice  of  drawing. 

We  might  purcjue  this  stiil  further,  and  we  should  return  to  the  inquiry  — 
*'With  the  means  which  the  court  has  at  command,  with  the  power  that  is 
vested  in  the  court  or  its  officers,  in  view  of  the  fact  that  jurors  are  not  neces- 
Kirily  drawn  from  one  county  only,  in  short,  in  all  the  circumstances  under 
which  the  court  is  acting,  what  is  practicable,  in  the  reasonable  sense  in  which 
that  term  is  used  in  the  act  of  congress,  that  the  rule  of  court  does  not 
provide  for,  to  effect  a  substantial  conformity  to  the  state  laws?  So  long  as 
the  court  maintains  the  control  over  the  subject  stated  in  the  opinion  of  Mr. 
Justice  Kelson,  so  long  as  even  irregularity  is  not  permitted  when  it  operates 
to  the  prejudice  of  an  accused,  we  think  that  the  requirement  of  the  state 
laws  themselves,  as  well  as  duty  both  to  the  accused  and  to  the  public,  forbids 
the  interposition  of  the  court  which  is  invoked  in  these  motions. 

.UNITED  STATES  v,  REEVES. 
(Circuit  Court  for  Louisiana:  3  Woods,  193-204.     1873.) 

0|>inion  by  Woods,  J. 

Statement  of  Facts. —  The  pleas  in  abatement  are  based  on  section  812  of 
the  Revised  Statutes,  which  declares:  "No  person  shall  be  summoned  as  a 
juror  in  any  circuit  or  district  court  more  than  once  in  two  years,  and  it  shall 
be  sufficient  cause  of  challenge  to  any  juror  called  to  be  sworn  in  any  cause 
that  he  has  been  summoned  and  attended  said  court  as  a  juror  at  any  term  of 
said  court  held  within  two  years  prior  to  the  time  of  said  challenge."  One  plea 
alleges,  in  substance,  that  P.  E.  liechtel  was  summoned  as  a  juror  at  the  Novem- 
ber term,  1870,  of  this  court,  and  was  impaneled  and  sworn  as  a  grand  juror 
on  December  11,  1876,  and  continued  to  serve  as  such  grand  juror  until  April 
27,  1877;  and  that  the  same  P.  E.  Bechtel  was  summoned  as  a  juror  at  the 
Kovember  term,  187S,  of  this  court,  and  was  impaneled  and  sworn  as  a  grand 
juror  on  December  14,  1878,  and  continued  to  serve  as  said  grand  juror  until 
March  1,  1879,  and  until  the  indictment  in  this  case  was  found  and  returned, 
and  was  of  the  panel  by  which  said  indictment  was  found  and  returned. 

The  other  plea  alleges  that  J.  B.  Glandin  was  summoned  to  serve  as  a  juror 
in  this  court  for  the  November  term,  1877,  and  was  sworn  and  impaneled  as  a 
petit  juror  in  November,  1877,  and  served  as  suc!i  until  January  22,  1878,  and 
that  said  Glandin  was  summoned  as  a  juror  for  the  November  term,  1878,  of 
this  court,  and  on  December  14,  1878,  was  impaneled  an.l  sworn  as  a  grand 
juror  in  this  court,  and  continued  to  serve  as  such  u[)  to  March  1,  1S79,  and 
was  of  the  panel   bv  whicli  said   indictment   was  found.     To  these  pk-as  tae 
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United  States  attorney  has  filed  a  demurrer  on  the  ground  that  the  same  were 
bad  in  law. 

§  1849.  Construction  of  section  812  of  Revised  Statutes, 

As  to  the  first  plea,  it  is  obvious  to  remark  that  the  facts  stated  do  not  bring 
it  within  the  terms  of  the  section  on  which  it  is  predicated.  It  does  not 
appear  from  this  plea  that  Bechtel  was  summoned  "more  than  once  in  two 
years,"  nor  does  it  appear  that  the  juror  has  been  summoned  and  attended 
said  court  as  a  juror  at  any  terra  of  said  court  held  within  two  years  prior 
to  the  time  of  such  challenge."  It  does  not  appear  from  the  plea  precisely 
when  the  juror  named  was  summoned,  but  it  is  stated  that,  in  the  first  in- 
stance, he  was  summoned  to  the  November  term,  1876,  and  in  the  second 
to  the  November  term,  1878.  The  period  of  two  full  years  had  elapsed  be- 
tween the  beginnings  of  these  two  terms. 

§  1850.  Where  viore  than  two  years  elapse  hettoeen  the  beginning  of  two 
terms  of  the  court  to  which  a  person  has  been  summoned  as  a  juror,  he  is  not 
an  unlawful  Juror. 

According  to  the  plea  under  consideration,  the  juror  was  impaneled  and 
sworn  on  the  grand  jury,  on  December  11,  187t5,  and  was  not  again  impan- 
eled and  sworn  until  December  14,  1878,  a  period  of  more  than  two  years. 
Even  supposing  he  hud  been  challenged  on  the  day  he  was  sworn,  the  chal- 
lenge would  have  been  inetfectual,  for  the  juror  had  not  bi^en  summoned 
and  attended  as  a  juror  within  two  years,  for  at  le;ist  a  part  of  the  terra 
at  which  he  last  attended  was  held  more  than  two  years  previously. 

I  do  not  think  that  the  fair  construction  of  this  soction  is  that  twent3'-four 
months  must  elapse  between  the  close  of  the  term  at  which  a  juror  is  sum- 
moned and  serves  and  the  beginning  of  the  next  term  ;it  which  he  is  compe- 
tent to  serve.  In  this  district  this  construction  would  render  a  juror  incom- 
petent for  nearly  two  years  and  six  months,  for  the  November  term  of  the 
court  invariably  lasts  until  the  third  Monday  of  April  following.  But  the  law 
in  effect  is,  that  he  may  be  summoned  as  often  as  once  in  two  years.  It  can- 
not be  that  the  law  allows  a  juror  to  be  summoned  as  often  as  once  in  two 
years  and  at  the  same  time  forbids  him  to  serve  oftener  than  once  in  two  years 
and  six  months.  The  juror  named  in  this  plea  has  not  been  summoned  oftener 
than  that.  This  has,  zo  far  as  I  know,  been  invariably  the  construction  put  in 
this  circuit  upon  the  section  under  consideration.  This  plea  is,  therefore,  bad, 
because  the  case  of  the  juror  named  therein  does  not  fall  within  the  terms  of 
section  812. 

§  1861.  Defendants  way  object  to  jurors  by  plea  in  abatement,  if  there  has 
been  no  opportunity  afforded  to  object  otherwise. 

So  far  as  the  lapse  of  time  is  concerned,  the  second  plea  is  not  open  to  this 
objection.  The  grand  juror  named  in  this  plea  served  on  the  grand  jury  by 
which  the  bill  was  found  and  also  served  on  the  grand  jury  impaneled  in 
November,  1877.  As  the  defendants  have  not  before  now  had  an  opportunity 
to  object  to  the  composition  of  the  grand  jury  by  which  they  were  indicted, 
they  may  take  advantage  of  any  disqualification  of  any  of  the  grand  jurois 
by  plea  in  abatement.  United  Slates  v.  Hammond,  2  \Yoods,  197  (§.5  1832-41, 
supra),  and  cases  there  cited.  The  question  is,  therefore,  squarely  presented 
whether  the  facts  set  out  in  this  plea  render  the  indictment  bud  and  liable  to 
oe  quashed.  That  depends  on  whether  section  812  imposes  a  disqualification 
to  serve  as  grand  jurors  upon  persons  who  fall  within  its  terms.  It  seems 
doubtful  whether  section  813  applies  at  all  to  grand  jurors,  especiallv  the  sec- 
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ond  clause  of  the  section,  which  declares:  "It  shall  be  sufficient  cause  of  chal- 
lenge to  any  juror  called  to  be  sworn  in  any  cause,  that  he  has  been  summoned 
and  attended  said  court  as  a  juror  at  any  term  of  said  court  held  within  two 
years  prior  to  the  time  of  said  challenge."  Grand  jurors  are  not  called  to  be 
sworn  in  any  cause.  They  are  sworn  to  investigate  oflPenscs  against  the 
criminal  law  generally,  and  c.iuses  which  they  institute  where  there  has  been  no 
previous  arrest  are  not  in  existence  until  their  duty  in  reference  thereto  is  fully 
completed  and  ended.  The  clause  just  quoted  would  not,  therefore,  seem  to 
apply  to  them.  It  appears  rather  to  be  aimed  at  jurors  taken  de  taJihus  cir- 
cumstantibus  —  persons  not  regularly  summoned  as  jurors,  but  called  in  as 
talesmen  from  the  by-standers. 

§  1S52.  The /act  t/iat  a  gy^and  juror  has  been  summoned  and  served  as  a 
juror  twice  within  two  years  does  not  invalidate  an  indictment. 

But  conceding  that  the  entire  section  applies  to  grand  as  well  as  petit  jurors, 
the  question  is,  does  the  section  impose  such  a  disqualification  on  a  grand  juror 
as  would  render  an  indictment  found  by  a  jurs'  of  which  he  was  a  membiT 
bad?  It  is  easy  to  perceive  that  it  was  the  object  of  congress,  by  the  enact- 
ment of  section  812,  to  secure  the  selection  of  jurors  who  were  from  the  body  of 
the  district,  and  they  should  not  be  professionally  or  habitually  callevl  into  the 
courts  of  the  United  Slates.  To  effectuate  this  object  they  made  two  pro- 
visions, the  lirst  of  which  is  a  direction  to  those  who  select  the  array  that  they 
s'lall  not  summon  any  person  who  has  bi'en  summoned  within  two  years;  and, 
second,  that  if,  through  ignorance  of  the  facts,  any"  pL^rson  should  ba  twice 
summoned  within  two  years,  and  should  have  attended  within  that  period,  he 
mighty  when  called  to  be  sworn  in  any  cause,  be  challenged.  Congress  has  not 
seen  fit  to  impose  any  consequence  of  invalidity  upon  verdicts,  either  by  direct 
language  or  by  necessary  implication,  when  jurors  were  not  challenged  for  this 
cause,  who  might  have  been.  ^ 

The  language  of  this  section  is  guarded  with  great  precision,  and  is  in 
marked  contrast  with  that  of  section  820.  There  is  a  distinction  to  be  observed 
between  a  positive  disqualification  and  a  cause  of  challenge.  Thus  section  820 
declares  certain  acts  done  by  a  person  summoned  as  a  juror  to  be  a  cause  of 
disqualification  and  challenge.  The  use  of  the  word  •'disqualification"  has 
some  purpose,  and  implies  that  there  may  be  causes  of  challenge  which  are  not 
positive  disqualifications. 

In  United  States  v,  Ilamraond,  2  Woods,  197  (§§  1832-41,  supra),  I  have  held 
that  section  820,  by  its  very  terms,  rendered  a  juror  disqualified,  and  thereby 
necessarily  invalidated  the  finding  of  the  jury  in  cases  where  there  could  be 
no  waiver.  But  the  language  of  the  section  now  under  consideration  leaves  the 
juror  competent,  not  disqualified,  though  liable  to  challenge  when  called  to  be 
sworn,  as  manifestly  as  section  820  affects  him  with  absolute  disqualification. 
In  Monroe  v.  Brigham,  19  Pick.,  368,  Chief  Justice  Shaw  makes  this  distinction, 
and  held  in  effect  that  the  fact  that  a  juror  was  over  the  age  of  sixty-five 
years,  which,  by  the  law  of  Massachusetts,  was  not  only  a  ground  of  exemp- 
tion from  jury  duty,  but  also  a  ground  of  challenge  by  either  party  to  the  suit, 
did  not  absolutely  disqualify  the  juror  from  sitting  in  the  case,  or  furnish 
ground  for  setting  aside  the  verdict  returned  by  the  jury  of  which  he  was  a 
member.  I  thmk  the  distinction  rests  on  solid  grounds.  Pleas  in  abatement, 
being  dilatory,  are  not  favored.  O'Connell  v.  Regina,  11  CI.  &  Fin.,  155;  Com- 
monwealth V.  Thompson,  4  Leigh,  667;  State  v.  Newer,  7  Blackf.,  307. 

In  the  case  of  The  People  v.  Jewett,  3  Wend.,  321,  the  defendant  and  one 
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Barrage  Smith  were  indicted  for  having,  with  others,  conspired  without  lo,:.I 
authority  or  justifiable  cause  to  carry  oflf  and  transport  one  William  Morgan 
to  a  place  unknown.  Objection  was  taken  to  tlie  indictment  that  one  Ben- 
jamin Wood,  one  of  the  grand  jurors,  had,  before  the  finding  of  the  bill  of  in- 
dictment, in  repeated  conversations  declared  that  the  defendant  was  concerned 
in  the  abduction  of  Morgan,  aided  in  carrj'ing  him  off,  was  guilty  thereof,  and 
ought  to  be  punished  therefor;  and  it  was  alleg^'d  that  tlio  defendant  had  ntit 
been  apprised  of  any  criminal  proceeding  against  him,  not  havini^  been  arrested 
or  required  to  enter  into  recognizance.  In  reply  to  this  objection,  Sava<,^e, 
chief  justice,  said:  "The  books  are  silent  on  the  subject  of  such  ex:eption 
after  indictment  found,  and  in  the  absence  of  authority  I  am  inclined  to  sjy, 
in  consideration  of  the  inconvenience  and  delay  which  would  ensue  in  the  ad- 
ministration of  criminal  justice  were  a  challenge  to  a  grand  juror  permitted  to 
be  made  after  ho  was  sworn  and  impaneled,  that  the  objection  comes  too  late.*' 

In  the  same  case  Marcy,  justice,  said:  "As  the  defendant  was  not  recoor- 
nized  to  appear  at  the  sessions  when  the  indictment  was  found,  he  did  not 
know  that  any  charge  would  be  laid  before  the  grand  jury  against  him,  and 
consequently  he  had  no  opportunity  to  object  to  the  jurors  bel'v^re  they  were 
sworn  and  had  presented  their  indictment.  .  .  .  Though  I  feel  the  force 
of  the  argument  that  the  defendant  should  be  allowed  tlie  bjnjfit  of  an  excep- 
tion to  a  partial  grand  juror,  I  cannot  turn  my  view  from  the  consideration  of 
the  great  delays  and  embarrassments  which  would  attend  the  administration 
of  criminal  justice  if  it  was  to  be  obtained  in  the  way  now  prop  »s  d.  Xo 
authority  for  adopting  this  course  was  shown  on  the  argument,  and  I  have  not 
since  been  able  to  find  any."  And  in  Monroe  v.  Brigham,  ««/^ra,  Chief  Justice 
Shaw  remarks:  "Upon  general  grounds,  unless  presumptively  required  bv 
statute,  it  would  be  inconsistent  with  the  purposes  of  justice  to  allow  such  tn 
exception  to  a  juror.  .  .  .  Where  no  other  incapacity  exists,  and  no  inji.:- 
tice  is  done,  nothing  but  a  positive  rule  of  law  would  seem  to  require  that  a 
verdict  should  on  that  account  be  set  aside." 

§  1853.  A  ground  for  challenge  is  not  necei^mrily  such  as  will  vitiate  an 
indictment  found  by  the  jury. 

This  authority  is  cited  merely  to  show  how  reluctant  the  courts  are  to  inter- 
fere with  the  indictments  of  a  grand  jury  by  reason  of  thj  unfitness  of  one  or 
more  of  the  grand  jurors.  Nevertheless,  courts  will  interfere  where  there  hns 
been  a  positive  disqualification  imposed  by  statute.  But  as,  in  my  judgment, 
the  fact  that  the  juror  has  served  within  two  years  as  a  juror  in  the  court  ii 
not  made  by  section  812  a  positive  disqualification,  but  only  a  ground  of  chal- 
lenge, I  do  not  think  that  it  can  be  urged  as  a  reason  for  quasliing  the  indict- 
ment.    Demurrer  to  pleas  in  abatement  sustained. 

§1854.  Selestlng. —  Where,  in  drawing  a  grand  jury  under  the  provisions  of  the  act  of 
June  30,  18^9,  g  2,  the  name  of  one  of  the  grand  jurors  named  in  the  venire,  an  I  who  assisted 
in  finding  the  indictment,  was  not  put  into  the  box  by  any  competent  authority,  and  not 
drawn,  and  there  was  no  imputation  that  his  name  was  put  into  the  venire  in  bud  faith,  the 
court  held  it  to  be  a  mere  irregularity,  which  did  not  vitiate  the  action  of  the  grand  jury. 
United  States  v,  Ambrose.*  3  Fed.  R.,  283. 

§  1865.  Under  a  law  requiring  that  the  grand  jury  shall  consist  of  fifteen  members,  it  is 
error  to  draw  additional  jurors  after  the  term,  when  the  requisite  fifteen  have  been  obtaineil. 
United  States  v.  Reynolds,*  1  Utah  T'y.  226. 

§  1856.  Jiection  459  of  the  Revised  Statutes  of  Utali.  which  declares  that  **  when  necessary 
the  court  shall  issue  an  order  requiring  an  officer  to  summon  fifteen  judicious  men,  residents 
of  the  county,  for  a  gi*and  jurj^,  who  shall  be  sworn  to  inquire  faitlifully  inio  otfensej,  and 
present  indictments  by  the  agreement  of  at  least  twelve  of  their  number  against  offenders 
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who  should  be  prosecuted,"  etc.,  is  held  to  apply  to  the  county  courts,  and  not  the  federal  or 
district  courts.  These  latter  courts  nmy  select  their  grand  jurors  from  the  body  of  their  ter- 
ritorial jurisdictions.     The  People  v,  Greeu,*  1  Utah  Ty,  11. 

§  1857.  The  provision  of  the  second  section  of  the  act  of  congress  of  June  80,  1879,  that 
the  clerk,  and  a  gentleman  of  different  politics  and  established  character,  etc.,  shall  put  into 
the  jury  box  certain  names,  and  that  there  shall  be  drawn  therefrom,  in  a  certain  manner,  a 
certain  number  to  compose  the  grand  jury,  is  mandatory;  yet  all  that  is  required  is  an  honest 
intention  to  conform  to  the  statute,  and  to  carry  out  its  provisions  in  good  faith.  United 
States  V.  Ambrose,*  3  Fed.  R.,  2S3. 

§  185S.  AVhere  an  officer  in  drawing  a  grand  jury  is  obliged  by  statute  to  use  the  state  jury 
box  and  ballots,  no  objection  can  be  taken  to  the  construction  of  the  box  or  that  the  ballots 
were  not  folded  as  required  by  state  laws,  but  the  names  might  be  seen  b^'the  oflficer  drawing 
the  ballots.  United  fetates  v.  Reed,*  2  Blatoh.,  485.  Under  the  act  of  congress  of  July  20, 
1840,  the  federal  courts  are  governed,  in  the  matter  of  drawing  and  impaneling  grand  and 
petit  Juries,  by  the  laws  and  regulations  of  the  state  in  which  the  court  is  sitting,  where  such 
court  has  by  rule  adopted  them.     Ibid, 

§1859.  Suninionlng.— In  the  district  courts  for  Utah  the  grand  jury  is  properly  sum- 
moned by  the  United  States  marshal  on  a  venire  issued  by  order  of  the  judge,  and  the  sura- 
moning  of  such  jury  is  regulated  by  the  laws  of  congress  and  not  by  those  of  the  territory. 
Demurrer  to  Challenge  to  the  Array  of  Grand  Jury,*  13  Int.  Rev.  Ri*c.,  102. 

§  1860.  Under  the  act  of  August  8,  1848  (9  Stat,  at  L.,  73,  §  3),  a  vtaiiie  for  a  grand  jury 
will  issue  only  upon  an  order  of  the  court.     United  States  r.  Ree«l,*  2  Blatch.,  435. 

§  18(>1.  8iKcidl  venire. —  A  statute  providing  that  county  commissioners  shall  select  gn^nd 
jurors  prior  to  a  term  of  court,  to  serve  at  such  term,  and  that  the  jurors  shall  be  summoned 
upon  a  venire  issued  to  the  sheriff,  and  providing  for  a  special  venire  by  the  court,  on  failure 
of  the  commissioners  to  do  their  duty,  or  on  failure  of  the  jurors  selected  to  appear,  does 
not  exclude  the  common  law  method  of  selecting  jurors  in  all  cases;  and  after  the  discharge 
of  the  panel  helected  by  the  commissioners,  the  court  may,  during  the  same  term,  issue  a 
Bpecial  venire  if  the  exigency  requiring  a  second  panel  exists.  Mackey  v.  The  People,*  2 
Colo.  Ty,  13. 

§  1862.  Proceedings  of  grand  jury.— The  court  will  not,  upon  motion  of  the  attorney  for 
the  United  States,  send  back  to  the  grand  jury  an  indictment,  which  the  same  grand  jury 
had,  some  days  l)efore,  at  the  same  term,  returned  **  ignoramus"  with  an  instruction  that,  if 
they  should  lind  the  facts  stated  in  it  to  be  true,  they  should  return  it  a  true  bill.  (Thurs- 
ton, J.,  dissenting.)    United  States  v.  Watkins,*  3  Cr.  C.  C,  441.     See  g^  1819,  1820. 

§  1863.  Section  43  of  the  Criminal  Code  of  the  state  of  Oregon,  declaring  that,  •*  in  the  in- 
vestigation of  a  charge  for  the  purpose  of  indictment,  the  grand  jury  shall  recefi'e  no  other 
evidence  than  such  as  might  be  given  on  the  trial  of  the  person  charged  with  the  crime  in 
question,"  applies  only  to  cases  where  a  jierson  has  been  duly  charged  with  the  commission 
of  crime  before  a  committing  magistrate  and  held  to  answer.  United  States  v.  Brown,*  1 
Saw.,  531. 

§  18(i4.  A  court  cannot  inquire  into  the  mode  of  conducting  the  examination  of  witnesses 
who  were  properly  liefore  a  grand  jury,  for  the  purpose  of  testing  the  validity  of  an  indict- 
ment. The  court  has  no  control  over  the  discretion  of  the  grand  jury  in  that  matter. 
United  States  v.  Reed,*  2  Blatch.,  435. 

§  1885.  Evidence  before  a  grand  jury  must  be  competent,  legal  evidence,  such  as  is  legit- 
imate and  proper  lief  ore  a  petit  jury.    Ibid, 

§  1866.  It  seems  that  a  court  will  never  examine  the  evidence  before  a  grand  jury  to  see  if 
it  is  sufficient.     Ibid, 

§  1S67.  A  general  oath  to  give  evidence  touching  criminal  charges  to  be  laid  before  a  grand 
jury,  without  reference  to  any  particuler  person,  is  good  though  many  separate  indictments 
are  found :  and  so  also  is  such  an  oath  naming  one  person  and  adding  '*  and  others."    Ibid, 

§1868.  Powers. —  No  act  of  congress  directs  grand  juries,  or  defines  their  powers.  The 
powers  of  grand  juries  are  given  by  necessary  implication  from  the  laws  bestowing  criminal 
jurisdiction.  Cirand  juries  which  are  summoned  to  attend  the  courts  of  the  United  States 
pr«aess  powers  and  duties  co-extensive  with  the  jurisdiction  of  the  courts  which  they  attend. 
The  district  CO  irt  possessing  power  to  inquire  into  offenses  by  a  grand  jury,  and  congress  not 
having  enabL^d  grand  juries  to  make  x>resentment8  in  one  court,  to  be  prosecuted  in  another, 
the  presentment  of  an  offense,  cognizable  only  in  the  district  court,  made  in  the  circuit  court, 
cannot  be  the  legal  foundation  for  a  proceeding  in  the  district  court,  which  can  only  be  insti- 
tuted on  the  presentment  or  indictment  of  a  grand  jury.  United  States  v.  Hill,*  1  Mai-sh.,  158. 

§1869.  The  grand  juries  in  the  national  courts  are  limited  in  their  investigations  to  (1) 
such  maitcrs  as  may  be  called  to  their  attention  by  the  court;  or  (2)  may  bo  buhmitted  to  their 
consideration  by  the  district  attorney ;  or  (3)  such  matters  as  may  come  to  their  knowledge 
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in  the  course  of  their  investigations  into  matters  brought  before  them,  or  from  their  own  o\f 
servations ;  or  (4)  such  mattera  as  may  come  to  their  knowledge  from  the  disclosures  of  their 
associates.     Charge  to  Grand  Jury,*  2  Saw.,  607. 

8  1870.  No  private  prosecutors  should  be  allowed  to  intrude  themselves  into  the  presence  of 
the  grand  jury  and  present  accusations.  Such  information  should  be  made  to  the  district  at- 
torney. If  the  district  attorney  fails  to  act,  such  complaints  may  be  made  before  a  commit- 
ting magistrate.     Ibid, 

%  1871.  The  graud  jury  should  receive  only  legal  evidence,  to  the  exclusion  of  mere  re- 
ix)rt8,  suspicions  and  hearsay  evidence.  Subject  to  this  qualification  tliey  may  receive  any 
evidence  throwing  light  on  the  investigation,  whether  it  tends  to  establish  the  innocence  or 
guilt  of  the  accused.     Ibid, 

§  1872.  The  grand  jury  ought  not  to  find  an  indictment  unless,  in  their  judgment,  the  evi- 
dence before  them,  unexplained  and  uncontradicted,  would  warrant  a  conviction  by  a  petit 
jury.    Ibid, 

§  1878.  The  grand  juries  of  the  federal  courts  have  no  authority  to  inspect  the  books  of  the 
officers  of  the  United  States,  or  to  subject  the  officers  themselves  to  examination  respecting 
the  entries  in  such  books.     Ibid, 

§  1874.  If  any  letter  or  communication  in  print  or  writin:?  relating  to  any  matter  or  issue 
pending  befoi-e  the  grand  jury,  or  pertaining  to  their  duties,  is  sent  to  them,  wuih  intent  to 
influence  their  action  or  decision,  which  has  not  been  ordered  to  1  e  sent  by  the  court,  it  is 
their  duty  to  indict  or  present  the  offending  person,  under  the  act  of  congress  **  to  prevent 
and  punish  the  obstruction  of  the  administration  of  justice  in  the  courts  of  the  United  States." 
Ibid, 

§  1875.  It  is  the  duty  of  the  grand  jury  to  keep  their  deliberations  secret.  Tliey  are  not 
at  liberty  to  state  that  they  have  liad  a  matter  under  consideration.    Ibid, 

§1876.  Duties  of  district  attornej'.— It  is  h'gal  and  proi)er  lor  the  district  attorney  to 
confer  with  the  grand  jury  during  their  delii  erations  wJienever  he  may  deem  it  necessary. 
Ex  parte  Crittenden,*  Hemp.,  176;  Charge  to  Grand  Jury,*  19  Int.  Rev.  Rec,  19.  He  may 
properly  explain  the  meaning  of  laws,  lay  before  the  grand  jury  the  evidence  in  his  hanCs 
officially,  and  aid  in  the  examination  of  witnesses,  but  he  should  lake  no  part  in  the  deter- 
mination of  the  guilt  of  an  accused  party.     Cliarge  to  Grand  Jury.*  19  Int.  l^ev.  Rec,  19. 

§  1877.  The  uniform  practice  in  proceedings  before  the  grand  jury  fi>r  the  district  attorney 
to  be  attended  by  his  clerk  to  aid  them  in  the  investigation  of  ciuirges  mrst  be  lieid  to  have 
settled  the  propriety  of  such  pi  actice ;  but  any  improper  conduct  of  such  « lerk  would  be 
ground  for  the  interference  of  the  cour*;  in  behalf  of  the  defendant.  United  States  v.  Reed,* 
2  Blatch.,  435. 

§1878.  Testimony  of  juror.— A  grand  juror  may  be  permitted  to  testify  as  to  evidence 
taken  befvire  the  grand  jury.     United  States  v.  Porter,*  2  Cr.  C.  C,  63. 

§  1879.  Indorsing  name  of  informer.— Under  an  act  requiring  the  grand  jury  to  indorse 
on  the  presentment  the  name  of  the  person  on  whose  information  it  was  found,  such  indorse- 
ment is  prima  facie  evidence  that  the  presentment  was  made  upon  tlie  information  of  a  per- 
son whose  name  it  bears.     Virginia  v.  Gordon,  1  Cr.  C.  C,  48. 

§  1880.  (|iialificatlous. —  Where  one  of  the  |  ersons  appearing  as  grand  juror  stated,  upon 
his  voir  dire,  tliat  he  had  conscientious  scruples  against  indicting  i)ersons  for  a  violation  of 
the  law  of  the  United  States  of  1863,  prohibiting  polygamy,  he  was  held  to  h.ive  been  rightly 
discharged  and  not  sworn  on  the  grand  jury.     United  States  v,  Reynolds,*  1  Utah  T'y,  226, 

§  1881.  It  is  no  ground  for  a  plea  that  one  of  the  grand  jurors  who  found  the  bill  had  pre- 
viously expressed  an  opinion  that  the  defendant  was  guilty  of  the  offense  charpred.  Such  a 
plea  would  also  be  objectionable  for  not  showing  that  without  the  vote  of  the  juror  Objected 
to  no  indictment  could  have  been  found.     United  States  v.  White,*  5  Cr.  C.  C,  457. 

.§  1882.  Witnesses  for  accused.-  The  court  will  not  send  witnesses  to  the  grand  jury  on  the 
part  of  the  accused.     United  Slates  v.  Palmer,*  2  Cr.  C.  C,  11. 

§  1883.  A  person  whose  case  is  under  investigation  will  not  be  permitted  to  offer  evidence 
before  the  graud  jury.     United  States  v,  Blodgelt,*  35  Ga.,  336. 

§  1884.  A  person  whose  conduct  is  being  inquired  into  by  the  grand  jury  has  no  right  to  be 
heard  before  them,  and  they  should  not  admit  him  into  the  jury  room,  or  to  be  examined  as 
a  witness  in  his  own  behalf.     Charge  to  Grand  Jury,  Deady,  657. 

§  1885.  Insanity  of  accused.-  Upon  an  application  by  the  gi-and  jury  to  the  court  for  their 
opinion  on  whether  it  was  proper  to  call  and  examine  witnesses  to  prove  the  sanity  or  insanity 
of  the  accused,  the  court  instructed  them  that  if  in  any  case  before  them  ih*^y  should  be  sat- 
isfied by  the  evidence  adduced  on  the  part  of  the  prosecution  that  the  party  accused  commit- 
ted the  unlawful  act  with  which  he  is  charged,  they  had  no  right  to  send  for  and  examine 
witnesses  to  proye  mere  matter  of  justification  or  excuse.  United  States  v,  Lawrence,*  4  Cr. 
C.  C,  514. 
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§  188it.  Beftisal  of  witness  to  answer.—  On  an  inquiry  by  the  grand  jury  as  to  the  exist- 
ence of  an  organization  whose  object  is  to  violate  the  neutrality  laws  of  the  United  States, 
if  a  witness  refuses  to  answer  on  the  ground  that  his  answers  would  criminate  him,  he  may 
be  required  to  give  bond  to  observe  the  neutrality  laws,  where  the  grand  jury  report  that 
they  have  reason  to  believe  that  such  an  organization  exists.  United  btates  v,  Quitman,* 
2Am.  L.  Reg.  (O.  a),  e45. 

g  1887.  Accused  persons  reqnired  to  testify.— Each  of  several  persons  concerned  in  a 
criminal  transaction  may  be  compelled  to  testify  before  the  grand  jury  concerning  that  part, 
if  an)',  wliich  each  of  the  others  took  in  the  affair.  And  this,  notwithstanding  a  provision 
that  a  defendant  cannot  be  a  witness  either  against  himself  or  nis  co-defendant  in  a  criminal 
proceeding,  and  that  in  the  investigation  of  a  charge  for  the  purpose  of  indictment  the  grand 
jury  ihall  receive  no  other  evidence  than  such  as  might  be  given  on  the  trin]  of  the  person 
charged  with  the  crime  in  question,  since  there  are,  in  fact  or  law,  no  defendants  or  co- 
defendants  to  an  investigation  before  a  grand  jury  touching  an  alleged  or  supposed  commis- 
sion of  crime.    United  States  v.  Brown,*  1  Saw.,  ;>3I; 

8  18S8.  Cliolleitges. —  A  challenge  to  the  array  of  the  grand  juiy  for  irrt  gularities  in  their 
desiguation  must  be  made  before  the  jury  is  impaneled,  and  cannot  be  made  after  it  has  been 
organized  and  has  entered  upon  the  discharge  of  its  duties.  A  motion  to  quash  the  indict- 
ment based  on  the  same  grounds  will  also  be  overruled.  United  States  r.  Butler,*  1  Hughes, 
457.    See  ji§  1822-25. 

1^  1889.  Where  the  statute  of  a  state,  adopted  by  the  statute  of  the  United  States,  has 
taken  away  the  right  of  challenging  the  array  of  grand  juroi-s,  it  has  also  taken  away  the 
right  to  raise  the  objection  in  any  form,  and  any  objections  founded  upon  the  want  of  quali- 
fications of  grand  jurors,  either  as  individuals  or  as  a  panel,  is  within  the  scope  of  the  statute 
and  unavailing.     United  States  v.  Tuska,*  14  Blatch.,  5. 

ji  18^'0.  Any  pereon  who  has  been  warned  by  the  district  attorney,  that  ho  will  be  prose- 
cuted at  a  pai-ticular  term,  has  a  right  to  appear  and  challenge  the  grand  jury;  it  is  not 
necessary  tliat  he  be  in  prison  or  on  bail.     United  States  v.  Blodgett,*  35  Ga.,  3:i(). 

§  1891.  Challenges  will  be  heard  after  the  jury  is  organized,  if  a  reasonable  excuse  is 
offered  for  tlie  delay.     Ibid, 

^  1882.  The  oath  to  be  administered  to  grand  jurors,  under  section  2  of  the  act  of  1S02,  as 
to  their  participation  in  the  rebellion,  will  be  administered  only  at  the  suj^gestion  of  the 
United  Slates  attorney;  but  any  person  having  the  right  to  challenge  may  urge  the  same  dis- 
qualifications, by  challenge,  under  the  first  section.     Ibid. 

§  lS93.  The  court  will  dispose  of  such  challenge  by  merely  reading  the  oath  to  the  jurors 
and  permitting  those  to  retire  who  deem  themselves  disqualified.     Ibid. 

g  1894.  A  statute  which  gives  the  defendant  the  right  to  challenge  a  grand  juror  after  the 
grand  jury  has  been  sworn  and  charged  is  merely  declaratory  of  the  common  law.  Such  a 
challenge  may  be  made  as  a  matter  of  right,  and  the  defendant  need  not  give  any  reasons 
why  he  did  not  make  the  challenge  before.    The  People  v.  Wintermute,*  1  Dak.  T'j,  63. 

^  1895.  The  laws  of  the  slate  of  New  York  (2  R.  S.,  724,  g§  27,  28)  regulating  the  right  of  a 
prisoner  in  the  challenging  of  grand  jurors  are  applicable  to  the  federal  courts  sitting  within 
that  state.     United  States  v.  Reed,*  2  Blatch.,  433. 

§  1896.  A  challenge  to  a  grand  juror  for  favor  goes  to  his  qualifications  as  a  juror.    Ibid. 

§  1897.  A  challenge  to  the  array  of  a  grand  jury  goes  to  the  qualification  of  the  panel  to  sit 
aud  act  in  the  given  case.    Ibid. 

g  18^8.  Only  persons  bound  over  to  api>ear  at  the  term  of  court  that  a  grand  jury  is  sum- 
moned can  challenge  either  the  array  or  individuals  for  favor.  Persons  not  bound  over 
have  no  such  rights ;  their  only  remedy  for  the  misconduct  of  jurors  is  by  way  of  motion 
addressed  to  the  sound  discretion  of  the  court  to  prevent  any  prejudice  to  their  rights  or 
interest,  and  such  motion,  to  be  successful,  must  be  founded  upon  facts  implicating  the  offi- 
cers summoning  the  jury.     Ibid. 

§  1899.  In  cases  in  which  the  challenge  to  the  array  of  grand  jurors  has  been  abolished, 
and  there  has  been  any  improper  conduct  on  the  part  of  the  officers  drawing,  summoning  or 
orgarjizing  the  grand  jury,  the  court  will  set  all  proceedings  aside  if  it  aj^pears  that  such 
irregularities  have  resulted  or  may  result  to  the  prejudice  of  the  accused.     Ibid. 

g  1900.  The  difference  between  a  challenge  to  the  array  of  a  grand  jury  and  a  motion  to  set 
aside  n  panel  is.  that,  in  the  former  case,  if  the  challenge  is  maintained  it  is  fatal  to  the  whole 
panel  while  in  the  latter  case  the  court  lias  the  discretion  to  adopt  any  means  which  will  pre- 
serve the  defendant  from  prejudice.     Ibid. 

§1901.  Witness  not  sworn. —  Where  the  grand  jury  who  found  an  indictment  received 
evidence,  upon  which  the  indictment  was  based,  given  by'a  witness  who  was  not  sworn  and 
who  was  not  entitled  to  the  privileges  of  a  Quaker,  the  court  quashed  the  bill.  United  States 
t>.  Coolidge,*2Gall.,  363. 
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§  1C02.  Charge  of  court.—  The  court  may,  in  its  discretion,  give  an  additional  charge  to 
the  grand  jury,  altliough  they  do  not  ask  it.  When  an  instruction  to  the  grand  jury  is 
asked,  either  by  tlie  accused  or  the  prosecutor,  it  is  a  matter  of  discretion  with  the  court  to 
give  the  instruction  or  not;  and  in  exercising  that  discretion  they  will  take  into  consideration 
all  the  circumstances  under  which  the  insti-uction  is  prayed,  and  the  extent  of  tbo  prayer. 
United  States  v.  Watkins.*  3  Cr.  C.  C,  441. 

§  1003.  May  geek  advice  from  the  court.—  The  right  of  a  grand  jury  to  apply  to  the  court 
with  which  they  are  connected,  for  advice  and  direction,  in  aid  of  the  duties  they  are  called 
upon  to  discliarge,  is  fully  recognized  by  the  law,  and  its  free  exercise  is  encouraged.  United 
States  V.  McKenzie,*  1  N.  Y.  Leg.  Obs.,  371. 

§  1004.  Foreman  fined  for  liilfniporance.— In  this  case  the  court  fined  the  foreman  of  the 
grand  jury  for  intemperance,  discharged  him,  and  appointed  another  foreman  in  his  place. 
Jji  re  Ellis,*  Hemp,,  10. 

§  1005.  Number  of  grand  jurors.— It  is  no  ground  for  quashing  the  indictment  that  the 
bill  was  found  and  returned  into  court  by  fourteen  grand  jurors,  one  of  the  fifteen  compos- 
ing the  grand  jury  having  been  absent,  fifteen  qualified  grand  jurors  having  been  impaneled, 
stvorn  and  sent  out  as  the  grand  inquest,  and  a  greater  number  than  twelve  having  appeared 
in  court  and  made  tlie  presentment.     United  States  v,  Wilson,*  6  McL.,  604. 

§  1000.  Where  a  statute  provides  that  the  number  of  grand  jurors  shall  not  be  less  than 
sixteen  nor  more  than  twenty-lhrcc,  and  the  court  orders  twenty-three  to  be  summoned,  and 
twenty -one  are  returned  and  impaneled,  this  number  is  suflicient  under  the  statute.  Mackay 
V.  The  People.*  2  Colo.  T'y,  13. 

§  1007.  Twelve  of  the  grand  jury  must  concur  in  finding  an  indictment  or  presentment;  a 
mere  majority  will  not  sutlice.     Charge  to  Grand  Jury,*  2  .Saw.,  067. 

S  1008.  Since  the  common  law  is  in  force  in  Utah  teiritory,  the  number  of  grand  jurors  for 
the  federal  district  courts  must  be  twenty-three,  and  no  act  of  the  territorial  legislature  can 
change  the  rule.     The  People  t\  Green,*  1  Utah  T'y,  11. 

§  10)0.  The  act  of  congress  of  Junt*  23,  1^74,  entitled  an  **  Act  in  relation  to  courts  and 
judicial  officers  in  the  territory  of  Utah,"  which  merely  provides  the  mode  of  procuring  the 
grand  jurors,  does  not  thereby  declare  the  number  which  shall  constitute  the  grand  jury,  and 
therefore  is  not  inconsistent  with  a  law  of  the  territory  fi.\ing  the  number.  United  States  v. 
Reynolds.*  1  Utah  T'y,  226. 

•"§  1010.  W'here  the  grand  jury  which  found  an  indictment  was  composed  of  twenty-three 
men  instead  of  fifteen,  as  the  law  required,  its  action  was  held  to  be  void.     Ibid. 

g  1011.  The  number  of  grand  jurors  in  a  territorial  district  court  is  governed  by  the  terri- 
torial laws  and  not  by  the  provisions  of  the  statutes  of  the  United  States  relating  to  grand 
jurors  in  the  circuit  and  district  courts  of  the  United  States,  for  the  territorial  courts*,  though 
they  have  jurisdiction  of  all  cases  arising  under  the  constitution  and  laws  of  the  United  States, 
are  not  courts  of  the  United  States.    Reynolds  v.  United  States,  8  Otto,  145  (§g  854-S65J. 

XXV.  Jury. 

SuATMARY— Peretnpfory  challenges,  §  1912.— JEZbw  far  state  laws  control  in  the  matter  ofcJial- 
lengeSf  §§  1918,  1914. —  Province  of  the  jury  on  questions  of  law  and  fact,  g§  1915-1910. 

§  1012.  Section  819  of  the  Revised  Statutes,  declaring  that  "on  the  trial  of  any  other  fel- 
ony," except  treason  or  a  capital  offense,  **  the  defendant  shall  be  entitled  to  ten  and  the 
United  States  to  three  pertmptory  challenge^',"  may  operate  to  give  the  defendant  t  :n  chal- 
lenges in  the  following  cases:  First,  where  the  offense  is  declared  by  statute,  expressly  or 
imi)liedly,  to  be  a  felony;  second,  where  congress  does  not  define  an  offense,  but  simply  pun- 
ishes it  by  its  common  law  name,  and  at  common  law  it  is  a  felony;  third,  where  congress 
adopts  a  state  law  as  to  an  offense,  and  under  such  law  it  is  a  felony.  The  crime  of  counter- 
feiting the  coin  of  the  United  States  does  not  come  within  any  of  these  classes,  and  hence  the 
defendant  in  such  a  case  is  entitled  to  but  three  challenges,  as  provided  in  that  section  under 
the  designation  of  all  other  offenses.     United  States  v.  Coppersmith,  g§  1920-24.     See  §  1941. 

§  1018.  The  act  of  July  20,  1840  (5  Stats,  at  Large,  894).  enables  the  courts  of  the  United 
States  to  adopt  the  laws  and  usages  of  the  state  in  respect  to  the  challenge  of  jurors,  whether 
peremptory  or  for  cause,  and  in  cases  both  civil  and  criminal,  with  the  exception,  in  criminal 
cases,  of  treason  and  other  crimes,  of  which  the  punishment  is  declared  to  be  death.  United 
States  V.  Shackleford,  §§  1925-26.     See  §j5 1944,  1953. 

S  1014.  It  seems  that  the  right  of  challenge  by  the  prisoner,  recognized  by  the  act  of  1790, 
does  not  necessarily  draw  along  with  it  this  qualified  right,  existing  at  common  law,  by  the 
government ;  and  tliat,  unless  the  laws  or  usages  of  the  state,  adopted  by  rule  under  the  act 
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of  1840,  allow  it  on  behalf  of  the  prosecution,  it  should  be  rejected,  conforming  in  this  respect 
the  practice  to  the  state  law.    Ibid. 

§  1915.  According  to  the  general  practice  of  the  courts  in  this  country,  the  defendant 
seems  to  have  a  right  to  be  heard  before  the  jury,  upon  his  construction  of  t)ie  law,  if  the 
court  has  not  already,  after  liearing  the'  argumeuts  of  the  defendant's  counsel,  instructed  the 
jury  upon  the  law  in  the  same  case.  Stettinius  v.  United  States,  §J^  1927-31.  See  g§  2000, 
2011,  2025. 

^1910.  It  is  the  duty  of  the  jury  to  follow  the  instructions  given  them  by  the  court.    Ibid, 

§  1917.  The  power  of  the  jury  to  find  a  general  verdict  upon  the  general  issue  in  a  criminal 
case  does  not  imply  a  right  to  decide  the  law  of  tlie  case.  The  right  of  the  jury,  whatever  it 
may  be,  as  to  deciding  the  law  of  the  case,  is  exactly  the  same  in  criminal  and  in  civil  cases. 
In  both  tlie  court  may  set  aside  a  verdict  as  against  the  law,  thereby  showing  that  the  jury 
has  no  right  to  decide  the  law.  If  the  general  verdict  is  in  favor  of  the  defendant  in  a  crim- 
inal case,  the  court  will  not  set  it  aside  in  favorem  vitcB.  But  (his  practice  is  not  grounded 
on  the  admission  that  the  jury  have  a  right  to  decide  questions  of  law.     Ibid. 

§  1918.  There  is  no  constitutional  right  belonging  to  the  defendant  in  a  criminal  case  which 
entitles  his  counsel  to  argue  the  whole  law  of  the  case  to  the  jury.  The  sixlli  article  of  the 
amendments,  declaring  **  that  in  all  criminal  prosecutiors  the  accused  shall  enjoy  the  right" 
••to  have  the  assistance  of  counsel  for  his  defense,"  gives  no  suc'n  right.     Ibid, 

§  1919.  The  judges  are  to  decide  every  question  of  law,  when  the  facts  upon  which  the 
question  arises  are  found  or  stated;  and  in  all  cases  where,  by  the  pleadings  or  the  proceed- 
ings, the  law  and  the  facts  are  separated.  The  jury  cannot  decide  a  pure  question  of  law 
nnmingled  with  the  facts.  The  law  and  the  facts  are  separated  by  a  demurrer  to  the  evi- 
dence, by  a  special  veixlict,  by  a  special  plea,  and  by  the  hypothetical  statement  of  facts, 
when,  in  the  trial  of  a  cause  before  the  jury,  the  court  is  moved  by  the  counsel  ou  either  side  to 
instruct  the  jury  as  to  the  law  arising  from  such  supposed  facts,  if  they  should  be  found  by  the 
jury.  It  is  not  only  the  right  but  the  duty  of  the  judge  to  decide  every  question  which  may 
be  thus  presented  to  him.  He  may  instruct  the  jury  as  to  the  whole  law  arising  upon  the 
evidence,  whether  asked  or  not.  The  argument  of  counsel  upon  such  questions  are  properly 
addressed  to  the  court.  Counsel  cannot,  therefore,  object  to  judges  giving  any  instructions 
to  the  jury  as  to  the  law,  and  claim  a  right  to  argue  both  law  and  fact  to  the  jury.    Ibid, 

fNoTES.— See  g§  1932-2044.] 

UNITED  STATES  v.  COPPERSMITH. 
(Circuit  Court  for  Tennessee:  2  Flippin,  546-558.     1880.) 

Opinion  by  IIam^iond,  J. 

Statement  of  Facts. —  The  defendant,  being  on  trial  for  counterfeiting  the 
coin  of  the  United  States,  has  peremptorily  challenged  three  of  the  jurors 
tendered  to  him,  and  claims  the  right  to  challenge  another,  and  any  number  to 
the  extent  of  ten,  under  section  819  of  the  Revised  Statutes.  lie  insists  that 
the  offense  of  making  counterfeit  coin  is  a  felony  at  common  law,  and  there- 
fore a  felony  in  the  purview  of  that  section  ;  he  also  insists  that  being  punish- 
able by  imprisonment  at  hard  labor,  which  necessarily  implies  confinement  in  a 
penitentiary,  it  is  a  felony  according  to  the  ordinary  acceptation  of  the  term 
in  American  law;  that  congress  used  the  term  in  that  sense  in  this  statute,  and 
did  not  intend  to  indicate  capital  offenses  already  provided  for  by  the  same 
section  of  the  Revised  Statutes. 

§  1930.  Rules  as  to  challenges  to  jurors  in  criminal  cases  in  the  United  States 
courts. 

Section  819,  above  referred  to,  is  as  follows:  "When  the  offense  charged  is 
treason  or  a  capital  ofiFense,  the  defendant  shall  be  entitled  to  twenty  and  the 
United  States  to  five  peremptory  challenges.  On  the  trial  of  any  other  felony 
the  defendant  shall  be  entitled  to  ten  and  the  United  States  to  three  peremp- 
tory challenges,  and  in  all  other  cases,  civil  and  criminal,  each  party  shall  be 
entitled  to  three  peremptory  challenges,"  etc.  It  is  apparent  that  it  was  here 
intended  to  designate  by  the  term  "  any  other  felony,"  other  oflFenses  than 
capital  offenses,  for  they  are  otherwise  specially  provided  for  by  this  section. 
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Prior  to  legislation  by  congress  this  matter  of  peremptory  challenges  in  the 
federal  courts  was  in  some  confusion  until  the  supreme  court  declared  that 
they  might,  by  rule,  adopt  the  state  praciice.  United  States  v.  Shackleford,  IS 
How.,  583  (§§  1925-26,  infra)\  United  States  v,  Douglass,  2  Blatch.,  207; 
United  States  v.  Reed,  id.,  435,  447,  and  note;  United  States  v.  Cottingham, 
id.,  470;  United  States  v,  Tallman,  10  Blatch.,  21  (§§  1845-48,  8uj?ra);  United 
States  V.  Devlin,  6  Blatch.,  71. 

When  we  could  resort  to  the  state  practice  it  was  generally  found  that  legis- 
lation had  accurately  regulated  the  right  of  challenge  by  distinctly  classifying 
offenses  with  such  statutory  definitions  as  left  no  room  for  doubt.  But  since 
congress  has  legislated  we  can  no  longer  look  to  the  state  laws  for  guidance,  nor 
to  the  common  law,  but  only  to  the  acts  of  congress  themselves,  which,  unfor- 
tunately, have  only  increased  the  confusion  by  the  use  of  an  indefinite  temi. 
I  am  not  advised  of  any  reported  case  construing  this  section,  nor  of  the  prac- 
tice in  regard  to  it,  except  that  it  is  said  at  the  bar  that  heretofore  in  this  dis- 
trict ten  challenges  have  not  been  allowed  in  any  case  where  the  oflFense  charged 
was  not,  by  the  statute  creating  it,  declared  to  be  a  felony.  The  fii-st  act  of 
congress,  passed  March  3,  1865  (13  St.,  500),  after  providing  for  treason  and 
capital  offenses,  as  is  done  by  this  section  819,  provided  that,  "on  the  trial  of 
any  other  offense  in  which  the  right  of  peremptory  challenge  now  exists,  the 
defendant  shall  be  entitled  to  ten  and  the  United  States  to  two  peremptory 
challenges."  The  criticism  of  Judge  Conkling,  in  the  fifth  edition  of  his  Trea- 
tise, page  632,  on  this  act,  demonstrates  how  indefinite  were  the  terms  used, 
and  he  concludes  that  the  section  was  nugatory  as  to  all  crimes  except  treason 
and  capital  offenses;  because  the  right  of  perem|)tory  challenge,  he  says,  only 
exists  in  cases  of  felony,  and  now  nothing  is  felony  except  capital  offenses.  In 
this  criticism  tjje  learned  district  judge  ol"  Oregon  seems  to  concur,  for  he  also 
declares  the  section  nugatory.  United  States  i\  Randall,  1  Deady,  524,  548. 
Yet,  strange  to  say,  the  act  of  June  8,  1872  (17  St.,  282),  substitutes  this  woni 
felony  for  the  phrase  in  the  act  of  1865  which  was  thus  condemned  because  it 
limited  the  right  of  peremptory  challenges  to  cases  of  felony,  and  thereby  left 
it  impossible  to  determine  under  the  act  of  1865  to  what  cases  it  should  apply. 
Perhaps  a  proper  construction  of  the  act  of  March  3,  1865,  taken  in  connection 
with  the  law  as  it  then  stood  under  the  decision  in  the  case  of  United  States 
V.  Shackleford,  sujyra,  and  the  act  of  1840  (5  St.,  394),  would  have  been  to  look 
to  the  state  practice  to  determine  in  what  cases  the  right  of  peremptory  chal- 
lenge "  now  exists,"  and  to  allow  ten  challenges  in  all  such  cases;  for  the  state 
practice  then  furnished  not  only  the  rule  as  to  number,  but  the  rule  as  to  the 
kind  of  offense  in  which  the  right  of  peremptory  challenge  existed,  as  we  have 
already  seen.  There  would  have  been  some  certainty  in  this,  but  now  there  is 
no  other  course  but  to  determine  by  the  common  law  what  congress  meant  in 
this  section  of  the  Revised  Statutes  by  the  words  "  any  other  felony."  If  con- 
gress uses  a  common  law  term  in  defining  a  crime,  or  in  any  statute,  we  must 
look  to  the  common  law  for  a  definition  of  the  term  used.  2  Abb.  Pr.,  171; 
Conk.  Treatise,  178  (5th  ed.);  United  States  v.  Palmer,  3  Wheat.,  610  (§§  535- 
541,  st(p7'a);  United  States  v.  Wilson,  Bald.,  78,  93;  United  Slates  v,  Barney, 
5  Blatch.,  294,  296;  United  States  v.  McGill,  1  Wash.,  463.  The  Massachusetts 
commissioners,  many  years  ago,  in  enumerating  felonies  within  the  provisions 
of  their  code,  in  a  note  add  that  the  meaning  *'pf  the  word  *  felony'  (as  by 
them  defined)  is  limited  to  the  use  of  the  word  in  this  code,  and  is  not  to  be 
confounded  with  the  common  law  signification  of  the  same  term,  whatever 
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that  meaning  may  be,  for  it  is  a  matter  of  no  little  difficulty  to  settle  it."  Re- 
port, title  "Explanation  of  Terms  Cited;"  1  Hale's  P.  C.  (A.  D.  1847),  575, 
note. 

§  1921.  The  qvestion  as  to  what  anmes  are  felonies  fully  considered  and 
discussed. 

The  supreme  court  of  Alabama  said,  in  Harrison  v.  State,  55  Ala.,  239, 241,  that 
it  is  not  easy  to  determine  in  all  cases  what  are  felonies  ixnd  criruenes  falsi. 
"To  predicate  of  an  act,"  say  the  supreme  court  of  Ohio,  "  that  it  is  felonious, 
is  simply  to  assert  a  legal  conclusion  as  to  the  quality  of  the  act;  and  unless 
the  act  charged,  of  itself,  imports  a  felony,  it  is  not  made  so  by  the  application 
of  this  epithet.  Indeed,  the  term  felony  has  no  distinct  and  woU-defined  mean- 
ing applicable  to  our  system  of  criminal  jurisprudence.  In  England  it  has  a 
well-known  and  extensive  signification,  and  comprises  every  species  of  crime 
which  at  common  law  worked  a  forfeiture  of  goods  and  lands.  But  under  our 
criminal  code  the  word  'felonious,'  although  occasionally  used,  expresses  a 
signification  no  less  vague  and  indefinite  than  the  word  'criminal' "  Matthews 
t;.  State,  4  01)io  St.,  539,  542.  In  the  constitution  of  Tennessee  the  words 
"criminal  charge"  are  held  to  be  synonymous  with  *' crime,"  which  is  said  to 
mean,  technically,  "  felonious  offense."  McGinnis  v.  State,  9  Humph.,  43.  The 
term  "  felony  "  appears  to  have  been  long  used  to  signify  the  degree  or  class  of 
crirae  committed,  rather  than  the  penal  consequences  of  the  forfeiture  occa- 
sioned by  the  crime  according  to  its  original  signification.  1  Archb.  Cr.  PL,  1, 
rote;  Rus^.  on  Crimes,  43. 

Capital  punishment  by  no  moans  enters  into  the  true  definition  of  felony. 
Strictly  speaking,  the  term  comprised  every  species  of  crime  which  occasioned 
at  common  law  the  total  forfeiture  of  either  lands  or  goods,  or  both.  That  was 
the  only  test.  Felonies  by  common  law  are  such  as  either  concern  the  taking 
away  of  life,  or  concern  the  taking  away  of  goods,  or  concern  the  habitation, 
or  concern  the  obstruction  of  the  execution  of  justice  in  criminal  and  capital 
causes,  as  escapes,  rescues,  etc.  1  Hale's  P.  C,  411.  These  crimes  were 
of  such  enormity  that  the  common  law  punished  them  by  forfeiture:  (1)  the 
offender's  wife  lost  her  dower;  (2)  bis  children  became  base  and  ignoble  and  his 
blood  corrupted;  (3)  he  forfeited  his  goods  and  chattels,  lands  and  tenements. 
The  superadded  punishment  was  either  capital  or  otherwise,  according  to  the 
degree  of  guilt;  that  is,  the  turpitude  of  the  offense.  There  were  felonies  not 
punishable  with  death,  and  on  the  other  hand  there  were  offenses,  not  felonies, 
which  were  so  punishable.  However,  the  idea  of  felony  was  so  generally  con- 
nected with  capital  punishment,  that,  erroneously,  it  came  to  be  understood 
that  all  crimes  punishable  with  death  were  felonies;  and  so,  if  a  statute  created 
a  new  offense  and  declared  it  a  felony,  but  prescribed  no  punishment,  by  impli- 
cation of  law  it  was  punishable  with  death.  This  has  been  changed  by  statute, 
and  now,  where  a  felony  is  created  and  no  punishment  prescribed,  it  is  trans- 
portation for  seven  years,  or  imprisonment,  with  or  without  hard  labor,  not 
exceeding  two  years;  and  for  a  second  felony,  transportation  for  life.  7  and  8 
Geo.  IV.  The  punishment  for  a  misdemeanor  at  common  law  was  fine  or  im- 
prisonment, or  both,  unlimited,  but  in  the  most  aggravated  cases  seldom  ex- 
ceeded two  years.  Tomlin's  Diet.,  title  ''  Felony;"  4  Black.  Com.,  94:  3  Inst., 
43 ;  4  Bacon's  Abridg.,  title  "  Felony  "  and  title  "  Forfeiture ;  "  Viner's  Abridg., 
title  "Forfeiture;"  1  Hale's  P.  C,  411,  574;  1  Archb.  Cr.  Pr.,  1,  and  note,  and 
p.  185;  1  Paiss.  on  Crimes,  42;  1  Bish.  Cr.  L.,  §§  580-590;  United  States  v. 
Williams,  1  Cranch,  C.  C,  178;  Adams  v.  Barrett,  5  Ga.,  404,  412;  State  v. 
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Dewer,  65  N.  C,  572;  United  States  v.  Smith,  5  Wheat,  153,  159  (§§  532~53i, 
8uprd)\  United  States  v.  Staats,  8  How.,  41  (§§  2542-44,  infra), 

§  1932.  Felony  not  accurately  defined  at  common  law. 

Tested  by  the  common  law,  then,  this  term  has  no  ver}'^  exact  and  determi- 
nate meaning,  and  can  apply  to  no  cases  in  this  country  except  treason,  where 
limited  forfeiture  of  estate  is  allowed.  But  technically  that  is  a  crime  of  a 
higher  grade  than  felonj',  although  it  imports  also  felony.  If  it  be  conceded 
that  capital  punishment  imports  a  felon}',  there  can  be  none,  at  common  law, 
except  capital  crimes.  But  that  test  is  untechnical  and  founded  in  error.  It 
does  not  always  apply,  and  it  is  as  arbitrary  to  saj'  that  a  crime  ruiiishf  d  capitally 
is  a  felony,  as  it  is  to  say  that  one  punished  by  imprisonment  in  the  peniten- 
tiary is  a  felony.  Our  ancestors  brought  witli  them  thecommon  law  gradations 
of  crime,  as  they  stood  in  their  day,  and  although  they  organized  a  government 
which  is  wholly  destitute  of  a  criminal  common  law,  its  influence  has  always 
prevailed  to  j)roduce  incengruities  arising  out  of  an  attempt,  even  when  creat- 
ing new  offenses,  unknown  to  any  law  except  our  own  peculiar  system,  to  keep 
up  its  gradations  of  crime.  The  supreme  court,  in  the  case  last  cited,  point  out 
the  distinction  between  the  use  of  the  word  "felony"  as  descriptive  of  an. 
offense,  and  as  descriptive  of  the  punishment;  pronounce  it  the  merest  technic- 
ality, and  hold  that  where  a  statute  creates  an  offense  and  declares  it  a  felony 
it  is  not  necessary  to  plead  a  felonious  intent.  Bouv.  Diet.,  "  Feloniously." 
The  court  also  speak  of  "  the  moral  degradation  attaching  to  the  punishment 
actually  inflicted,"  and  intimate  that  it  is  about  all  that  is  left  to  us  of  the 
common  law  idea  of  felony.  There  is  just  as  much  of  moral  dei^radation  in  an 
offense  called  by  the  statute-makers  a  misdemeanor,  if  punished  degradingly, 
as  if  with  the  same  character  of  punishment  they  cull  it  a  felony. 

§  1923.    Use  of  ilie  term  ^-^ felony  ^^  in  American  law. 

In  American  law,  forfeiture  as  a  consequence  of  crime  being  generally 
abolished,  the  word  "felony"  has  lost  its  original  and  characteristic  meaning, 
and  it  is  rather  used  to  denote  any  high  crime  punishable  by  death  or  imprison- 
ment. Burrill's  Diet.,  title  "  Felon3\"  The  term  is  so  interwoven  with  our 
criminal  law  that  it  should  have  a  definition  applicable  to  its  present  use;  and 
this  notion  of  moral  degradation  by  confinement  in  the  penitentiary  has  grown 
into  a  general  understanding  that  it  constitutes  any  offense  a  felony,  just  as,  at 
common  law,  the  idea  of  capital  punishment  became  inseparably  connected 
with  that  of  felon)\  There  is,  therefore,  much  force  in  the  suggestion  of 
counsel  that  since  we  cannot  define  this  word,  as  used  in  this  statute,  by  the 
common  law,  it  must  be  understood  that  congress  used  it  in  this  modern  sense. 
Because,  where  the  words  of  a  statute  construed  technically  would  be  inopera- 
tive, but  construed  according  to  their  common  signification  would  have  a  rea- 
sonable operation,  the  courts  do  sometimes  adopt  the  latter  construction.  Yet 
it  will  be  found  that  this  modern  idea  of  felony  has  come  into  general  use  by 
force  of  state  legislation  on  the  subject,  so  far  as  it  is  legally  established.  From 
a  very  early  day,  and  as  a  necessity,  the  state  legislatures  have  passe<l  laws 
defining  and  enumerating  felonies  as  those  crimes  punishable  by  confinement 
in  the  penitentiary;  and  this  has  come  to  be  the  law  in  nearly  every  state.  In 
Tennessee  the  law  of  1S29  elaborately  enumerated  felonies,  and  punishes  them 
with  hard  labor  in  the  jail  or  penitentiary,  and  the  act  of  1S73,  ch.  57,  makes 
all  crinaes  punishable  by  confinement  in  the  penitentiary,  felonies,  and  so  defines 
the  term.  C.  &  N.,  316;  Acts  1873,  P-  87.  We  have  no  such  legislation  by 
congress.     Section  5391  of  the  Revised  Statutes  is  limited  to  offenses  connnitted 
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in  places  ceded  to  the  United  States,  and  adopts  the  state  law  as  to  such  offenses 
if  not  otherwise  provided  for;  and,  of  coarse,  in  such  cases,  if  the  offense  is  a 
felony  by  state  law,  it  becomes  a  felony  by  this  section. 

There  is  no  uniformity  in  the  legislation  of  congress  as  to  the  punishment  of 
criminal  offenses,  and  we  often  find  statutory  misdemeanors  punished  more 
severely  than  statutory  felonies;  and  while  some  of  the  statutes  prescribe  hard 
labor  as  a  part  of  the  punishment,  when  necessarily  the  confinement  must  be 
in  some  prison  where  it  can  be  so  enforced,  on  the  other  hand,  the  simple 
Imprisonment  prescribed  may  become  confinement  with  hard  labor  by  selecting 
a  prison  where  it  is  a  part  of  the  discipline;  so  that  we  often  find  prisoners 
convicted  of  the  same  offense,  and  sentenced  to  the  same  punishment,  undergo- 
ing, in  fact,  different  punishments.  Ex  parte  Karstendick,  93  U.  S.,  396 
(§§  3068-71,  infra).  In  this  case  it  is  held  that  it  is  not  the  intention  of  our 
statutes  to  limit  confinement  in  the  penitentiary  to  those  offenses  where  hard 
labor  is  imposed.  R.  S.,  §  5539.  We  find  it,  therefore,  impracticable  to 
apply  any  such  test  as  that  prescribed  by  the  state  legislation  above  men- 
tioned, as  the  legislation  of  congress  now  stands,  to  the  determination  of  the 
meaning  of  the  word  "  felony  "  as  used  in  section  819  now  under  consideration. 

But,  aside  from  this,  nothing  is  better  settled  than  that  we  cannot  look  to  the 
state  laws,  in  the  criminal  jurisprudence  of  the  United  States,  for  the  charac- 
teristic elements  which  go  to  make  up  an  offense,  and  enter  into  it  as  a  part  of 
its  legal  status;  nor  to  the  common  law;  nor  even  to  the  character  of  the  pun- 
ishment. The  federal  courts  take  no  cognizance  of  state  statutes  in  criminal 
proceedings,  and  deduce  no  criminal  jurisdiction  from  the  common  law,  which 
has  no  force,  directly  or  indirectly,  to  make  an  act  an  offense  not  made  so  by 
congress;  though  in  all  matters  respecting  the  accusation  and  trial  of  offenders, 
not  otherwise  provided  for,  we  are  referred  to  the  laws  and  usages  of  the  state 
when  the  judicial  system  was  organized.  1  Abb.  Pr.,  197;  2  Abb.  Pr.,  171; 
United  States  v,  Reid,  12  How.,  361  (§§  269i-99,  infra)\  United  States  v.  Lan- 
caster, 2  McL.,  431  (§§  2474-79,  infra)\  United  Slates  v.  Peterson,  1  Woodb.  & 
M.,  306,  309;  United  States  v.  Shepherd,  1  Hughes,  520,  522;  United  States  v. 
Taylor,  id.,  514,  517;  United  States  v.  Maxwell,  3  Dill.,  275,  276  (§§  3006-3009, 
infraYy  United  States  v.  Shepard,  1  Abb.,  431  (§§  3195-99,  infra)\  United 
States  V.  Cross,  1  MacArth.,  149;  United  States  v.  Block,  4  Saw.,  211  (§§  3012- 
15,  infra)'.  United  States  v,  Ebert,  1  Cent.  L.  J.,  205;  United  States  v.  Will- 
iams, 1  Cliff.,  5;  United  States  v.  Barney,  5  Blatch.,  294;  United  States  v. 
Watkins,  3  Cranch,  C.  C,  441,  451;  United  States  v.  Hammond,  2  Woods,  197 
(§§  1832-41,  supra)\  United  States  v.  Magill,  1  Wash.,  463. 

In  those  cases  where  the  state  laws  have  been  adopted,  as  in  section  5391 
of  the  Revised  Statutes,  they  stand  as  if  the  act  of  congress  had  defined 
the  offenses  in  the  very  words  of  the  state  law;  and  in  those  cases  where 
congress  has  been  content  to  denounce  the  offense  by  its  common  law^  name, 
as  in  murder  and  rape,  for  example  (R.  S.,  §§  5339,  5354),  they  stand  as  if 
congress  had  re-enacted  the  common  law  totidem  verh's.  And  in  such  cases, 
unquestionably,  if  the  crime  be  a  felony  at  common  law  or  by  state  statute, 
it  is  a  felony  under  the  act  of  congress;  and  if  not  punished  capitally  would 
fall  within  the  designation  of  "any  other  felony,"  as  used  in  this  section 
819,  by  force,  not  of  the  common  law  or  state  statute,  but  of  the  federal 
statute.  Murder  is  a  felony  at  common  law,  but  it  may  be  doubted  if  rape  is, 
it  having  been  made  so  by  statute.  Merton,  2;  1  Hale's  P.  C,  226.  If  this 
latter  offense  were  not  punished  capitally,  and  we  were  confined,  as  in  some 
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of  the  states,  to  the  ancient  common  law,  and  not  that  existing  at  the  time 
of  the  Revolution,  it  would  become  a  very  difficult  matter  to  determine  how 
it  was  to  be  ruled  under  this  section  810.  This  is  mentioned  to  illustrate  the 
almost  inextricable  perplexity  which  arises  from  the  use  of  this  word  "felony" 
in  the  present  state  of  our  law,  in  acts  of  congress,  without  some  statutory 
definition  of  it. 

It  does  not  follow,  however,  because  we  can  find  no  common  law  defini- 
tion of  this  term  which  will  give  it  and  this  statute  operation  according  to 
that  law,  and  are  forbidden  to  adopt  the  definition  found  in  the  modern  use  ^ 
of  it  in  state  statutes,  that  this  clause  of  the  section  is  nugatory.  The  au- 
thorities cited  show  that  congress  has  the  undoubted  power  to  create  fel- 
onies by  legislation  operating  within  the  limitations  of  its  jurisdiction  over 
crimes,  and  that  from  time  immemorial  legislatures  having  general  jurisdic- 
tion over  criminal  oflFenses  have  added  felonies  to  the  common  law  list. 
United  States  v.  Tynen,  11  Wall.,  88.  Statutes  create  felonies  either  by  de- 
claring offenses  to  be  felonies  in  express  terms,  or  impliedly,  as  in  the  an- 
cient statutes,  by  enacting  that  the  defendant  should  have  judgment  of  life 
and  member  where  the  word  "  felony  "  is  omitted,  or  where  the  statute  says 
an  act  under  particular  circumstances  shall  be  deemed  to  have  been  feloni- 
ously committed.  1  Archb.  Cr.  Pr.,  1,  and  note;  1  Euss.  on  Crimes,  43;  and 
authorities  above  cited.  Now,  where  the  common  law  operates,  this  declara- 
tion, express  or  implied,  entailed  the  consequences  of  forfeiture,  and  if  the 
statute  fixed  no  punishment  there  was  superadded  by  the  ancient  law  the  pen- 
alty of  death,  and  now,  in  England,  transportation,  and  in  our  American  states, 
confinement  in  the  penitentiary.  But  it  is  manifest  that  by  the  jurisprudence 
of  the  United  States,  as  long  as  section  5326  of  the  Eevised  Statutes  and  other 
prohibitions  of  forfeiture  of  estate  and  corruption  of  blood  as  a  punishment 
for  crime  continue  to  be  the  law,  and  as  long  as  congress  adopts  no  general 
legislation  punishing  felonies  as  such,  either  capitally  or  otherwise,  the  decla- 
ration that  an  offense  shall  be  a  felony  in  an  act  of  congress  is  merely  hrutum 
fvlmen^  except  so  far  as  it  inclines  the  legislative  mind  to  affix  a  more  severe 
penalty  for  the  commission  of  the  offense.  Notwithstanding  this,  however,  it 
Ins  been,  until  recent  years,  the  constant  habit  of  congress  to  declare  offenses 
created  by  it  either  felonies  or  misdemeanors  in  express  terms,  or  to  leave 
them  to  be  misdemeanors  by  making  no  declaration  on  the  subject.  There  is 
no  doubt  that  offenses  are  felonies  when  so  declared  to  be,  and  the  accused  is 
entitled,  in  such  cases,  where  not  punished  capitally,  to  ten  challenges  under 
this  section  819,  and  this  is  about  the  only  substantive  effect  such  a  declaration 
has,  unless  it  be  that  it  further  gives  the  accused  the  right  to  be  proceeded 
against  only  by  indictment  under  the  fifth  amendment  to  the  constitution; 
though  it  has  been  judicially  declared  that  under  our  system  a  felony  is  not 
an  infamous  crime  in  the  sense  of  that  amendment.  United  States  v.  Cross, 
sujpra^  and  the  other  authorities  above  cited.  It  would  seem,  therefore,  that  it 
is  rather  to  the  advantage  than  the  disadvantage  of  the  offender  to  have  con- 
gress declare  his  offense  a  felony.  Be  this  as  it  may,  the  clause  under  consid- 
eration may  operate,  in  other  than  capital  cases,  to  give  the  defendant  ten 
challenges  in  the  following  classes  of  cases:  Firsts  where  the  offense  is  de- 
clared by  statute,  expressly  or  impliedly,  to  be  a  felony;  second^  where  con- 
gress does  not  define  an  offense,  but  simply  punishes  it  by  its  common  law 
name,  and  at  common  law  it  is  a  felony;  thirds  where  congress  adopts  a  state 
law  as  to  an  offense,  and  under  such  law  it  is  a  felony. 
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§  1924.   Under  ike  Revised  Statutes^  counterfeiting  coin  is  not  a  felony. 

It  only  remains  to  be  determined  whether  the  oflfense  charged  in  this  indict- 
ment comes  within  either  of  these  categories.  Making  counterfeit  coin  was, 
by  the  ancient  common  law,  treason,  and  subsequently  a  felony,  while  uttering 
or  passing  it  was  only  a  misdemeanor.  Fox  v.  Ohio,  5  IIow.,  410,  433  (Const., 
§§496-500);  Tomlin's  Diet.,  title '' Coin; "  1  Hale's  P.  C,  210,  224;  United 
States  V.  McCarthy,  4  Cranch,  C.  C,  304;  United  States  v.  Shepherd,  1  Hughes, 
521.  The  act  of  1790  (1  St.,  115)  declares  counterfeiting  the  public  securities 
a  felony,  and  punished  it  with  death.  The  act  of  1825  reduced  the  punish- 
ment to  hard  labor  not  exceeding  ten  years.  4  St.,  119.  The  act  of  1806,  the 
first  to  protect  thfe  coin,  declared  counterfeiting  a  felony  punishable  by  impris- 
onment at  hard  labor.  2  St.,  404.  The  act  of  1825  declared  counterfeiting  the 
coin  a  felony  punishable  with  imprisonment  at  hard  labor  not  exceeding  ten 
years.  4  St.,  121.  The  act  of  1873  declared  counterfeiting  treasury  notes  a  felony, 
as  did  the  acts  of  1847  and  1861.  9  St.,  120 ;  12  St.,  123 ;  17  St.,  434.  Counter- 
feiting postage  stamps  was  declared  felony  by  tiie  acts  of  1851  and  1853. 
9  St.,  589;  10  St.,  256.  Counterfeiting  three-cent  pieces  was,  by  the  act  of 
1865,  made  a  misdemeanor.     13  St.,  518. 

The  Revised  Statutes  drop  this  classification,  as  does  the  act  of  1877,  and 
these  oflFenses  are  no  longer  declared  felonies.  E.  S.,  5414,  5457,  5464;  19  St., 
223.  And  this  demonstrates  that  the  legislative  will  no  longer  declares  this 
offense  a  felony,  and  we  think  the  felony  feature  is  impliedly  repealed.  It  is 
argued  very  earnestly,  however,  that  the  effect  of  this  is  only  to  leave  it  a 
felony  as  at  common  law.  We  have  already  shown  that,  under  our  system, 
there  is  no  common  law  felony,  unless  congress  merely  defines  a  crime  which 
is  a  felony  at  common  law  by  its  common  law  name.  If  the  act  said  "  counter- 
feiting" shall  be  punished  as  prescribed,  it  would  be  a  felony;  but  it  does  not 
say  so;  it  defines  the  offense  for  itself,  and  does  not  declare  it  a  felony  for  the 
obvious  reason  that  such  a  declaration  would  not  change  the  character  of  the 
crime  or  the  punishment,  and  would  be  wholly  useless.  Besides,  it  would  be 
absurd  to  punish  the  misdemeanors  of  uttering  and  passing  counterfeit  coin 
with  precisely  the  same  punishment,  all  defined  in  the  same  section,  and  then 
say  it  was  the  intention  of  congress  to  give  a  defendant  charged  with  making 
the  counterfeit  ten  challenges,  and  another  defendant  who  passed  it  only  three, 
while  both  offenses  are  defined  and  punished  by  the  same  section,  and  with 
the  same  punishment.  There  is  no  substantial  reason  for  such  a  distinction. 
One  crime  is  just  as  heinous  as  the  other  in  th^  sense  of  this  statute,  and  they 
are  upon  an  equal  footing. 

It  is  ruled  that  the  defendant  can  have  but  three  challenges. 

UNITED  STATES  v.  SHACKLEFORD. 
(18  Howard,  588-591.     1865.) 

Opinion  by  Mb.  Justice  Nelson. 

Statement  op  Facts. —  This  case  comes  up  on  a  certificate  of  a  division  of 
opinion  between  the  judges  of  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

The  prisoner  was  indicted  for  a  misdemeanor  in  wrongfully  deserting  the 
mails  of  the  United  States,  before  delivering  them  to  the  proper  oflBcer  or 
agent,  he  being  a  mail  carrier  at  the  time^  and,  as  such,  having  the  mails  in. 
charge.    Sec.  21  of  Act  of  Cong.,  3d  of  March,  1825 ;  4  Stats,  at  Large,  107.    A. 
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question  arose,  in  impaneling  the  jury,  whether  the  prisoner  was  entitled  to  a 
peremptory  challenge  of  one  or  more  jurors,  upon  which  the  judges  were 
divided  in  opinion. 

§  1925.  Juries  in  United  States  courts  to  be  formed  according  to  state  laws. 

The  act  of  congress  passed  20th  July,  184:0  (5  Stats,  at  Large,  391),  provides 
that  jurors  to  serve  in  the  courts  of  the  United  States,  in  each  state,  shall  have 
the  like  qualifications,  and  be  entitled  to  the  like  exemptions,  as  jurors  of  the 
highest  court  of  law  of  such  state  now  have  and  are  entitled  to,  and  shall  here- 
after, from  time  to  time,  have  and  be  entitled  to;  and  shall  be  designated 
by  ballot,  lot,  or  otherwise,  according  to  the  mode  of  forming  such  juries  now 
practiced,  and  hereafter  to  be  practiced  therein,  so  far  as  such  mode  may  be 
practicable  by  the  courts  of  the  United  States,  or  the  officers  thereof.  "  And, 
for  this  purpose,  the  said  courts  shall  have  power  to  make  all  necessary  rules 
and  regulations  for  conforming  the  designation,  and  impaneling  of  juries,  in 
substance  to  the  laws  and  usages  now  in  force  in  such  state;  and,  further, 
shall  have  power,  by  rule  or  .order,  from  time  to  time,  to  conform  the  same  to 
any  change  in  these  respects,  which  may  be 'hereafter  adopted  by  the  legisla- 
tures of  the  respective  states  for  the  state  courts."  The  court  is  of  opinion  that 
the  power  conferred  upon  the  federal  courts  to  adopt  "  rules  and  regulations 
for  conforming  the  designation  and  impaneling  of  juries  to  the  laws  and 
usages  in  force  at  the  time  in  the  state  "  enables  them  to  adopt  the  laws  and 
usages  of  the  state  in  respect  to  the  challenges  of  jurors,  whether  peremptory 
or  for  cause,  and  in  cases  both  civil  and  criminal,  with  the  exception,  in  crim- 
inal cases,  of  treason  and  other  crimes,  of  which  the  punishment  is  declared 
to  be  death. 

§  1926.  Challenging  jurors  in  United  States  courts. 

The  section  30  of  the  crimes  act  of  1790  (1  Stats,  at  Large,  119)  provides 
that  if  persons  indicted  for  treason  against  the  United  States  shall  challenge 
peremptorily  above  the  number  of  thirty-five  of  the  jury,  or  if  persons  in- 
dicted for  any  other  of  the  offenses  before  set  forth,  for  which  the  punishment 
is  declared  to  be  death,  shall  challenge  peremptorily  above  the  number  of 
twenty  persons  of  the  jury,  the  court  in  any  of  these  cases  shall,  notwithstand- 
ing, proceed  to  the  trial  of  the  persons  so  challenging,  etc.  This  act  of  con- 
gress having  expressly  recognized  the  right  of  peremptory  challenge  in  the 
one  case  of  the  number  of  thirty-five  jurors,  and  in  the  other  of  twenty,  they 
should  be  regarded  as  excepted  out  of  the  power  conferred  upon  the  courts  to 
regulate  the  subject  by  rule  or  or^er  under  the  aforesaHd  act  of  1840. 

The  right  of  challenge  in  the  cases  specified  in  the  act  of  1790,  in  respect  to 
the  number  of  jurors,  is  derived  from  the  common  law,  which  allowed  thirty- 
five  in  cases  of  treason  and  twenty  in  cases  of  felony.  4B1.  Com.,  354,  355; 
12  Wheat.,  483  (?§  2G91-93,  iTifra).  That  law  also  gave  to  the  king  a  quail- 
fied  right  of  challenge  in  these  cases,  which  had  the  effect  to  set  aside  the 
juror  till  the  panel  was  gone  through  with,  without  assigning  cause,  and  if 
there  was  not  a  full  jury  without  the  person  so  challenged,  then  the  cause 
must  be  assigned  or  the  juror  would  be  sworn. 

The  court  is  of  opinion  that  the  right  of  challenge  by  the  prisoner,  recog- 
nized by  the  act  of  1700,  does  not  necessarily  draw  along  with  it  this  qualified 
riglit,  existing  at  common  law,  by  the  government;  and  that,  unless  the  laws 
or  usages  of  the  state,  ad(vpted  by  rule  under  the  act  of  1840,  allow  it  on  be- 
half of  the  prosecution,  it  should  be  rejected,  conforming  in  this  respect  the 
practice  to  the  state  hwv.     Tt  does  not  appear,  in  the  case  before  us,  whether  or 
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not  the  court  below  had  adopted  the  state  law  under  the  act  of  1840,  as  it  existed 
at  or  previous  to  the  proceedings  certified,  and  hence  we  are  not  .enabled  to 
express  any  opinion  upon  the  particular  question  certified.  But  the  opinion 
expressed  upon  the  general  question  will  enable  the  court  below  to  dispose  of 
the  case  without  any  amendment  of  the  record,  or  further  hearing  of  the  case. 
The  cause  is,  therefore,  remanded  to  the  court  below  to  proceed  according  to 
the  foregoing  opinion. 

STETTINIUS  V.  UNITED  STATES. 
(Circuit  Court  for  the  District  of  Columbia:  3  Cranch,  C.  C,  573-602.    1839.) 
Opinion  by  Cranch,  J. 

§  1927.  The  extent  of  the  right  of  the  jury  to  consider  questions  of  law  in  the 
exercise  of  their  functions, 

7.  The  seventh  error  suggested  is  stated  in  the  traverser's  first  bill  of  excep- 
tions upon  the  trial  of  the  issue  upon  the  indictment  No.  107,  and  consists  in. 
the  judge's  overruling  the  objection  of  the  traverser's  counsel,  to  the  judge's 
giving  any  instruction  to  the  jury  as  to  the  law;  the  traverser's  counsel  having 
declined  arguing  the  law  to  the  court,  on  the  ground  that  they  had  a  right  to 
argue  to  the  jury  both  on  the  law  and  the  evidence;  to  the  overruling  of  which 
objection,  and  to  the  instruction  which  the  judge,  at  the  prayer  of  the  United 
States  attorney,  gave  to  the  jury,  which  was  similar  to  that  given  at  his  prayer 
upon  the  trial  of  the  issue  on  the  indictment  Xo.  106,  the  traverser's  counsel 
excepted.  As  to  the  question  whether  the  instruction  thus  given  to  the  jury, 
in  point  of  law,  was  correct,  we  have  already  said,  in  considering  the  instruc- 
tion given  upon  the  trial  of  the  issue  on  the  other  indictment,  that  the  oflFense 
was  not  committed  unless  the  note  was  paper  currency,  or  paper  medium  evi- 
dently intended  for  common  circulation ;  a  fact  not  found  by  the  jury  nor 
stated  in  the  prayer  for  the  instruction ;  and  therefore  we  are  of  opinion  that 
the  judge  erred  in  giving  that  instruction. 

The  objection  to  the  judge's  giving  any  instruction  to  the  jury  as  to  the  law, 
when  the  defendant's  counsel  declines  arguing  the  law  to  the  court,  and  insists 
upon  arguing  it  to  the  jury,  seems  to  be  founded  upon  the  idea  that  the  jurors 
are  the  sole  judges  of  the  law  and  are  under  no  obligation  to  respect  the  decis- 
ions of  the  judge  upon  the  questions  of  law  arising  in  a  criminal  cause.  The 
right  of  the  jury  to  find  a  general  verdict  upon  the  general  issue  in  a  criminal 
cause  is  not  disputed  nor  doubted;  and  as  guilt  consists  of  law  and  fact,  and 
cannot  be  ascertained  but  by  coupling  them  together,  and  comparing  them, 
and  applying  the  facts  to  the  law,  they  must,  in  finding  such  a  general  verdict, 
decide  the  law  thus  coupled  with  the  facts  in  that  cause.  But  when  the  jurors 
thus  took  upon  themselves  to  decide  the  law  by  a  general  verdict  of  not  guilty, 
they  subjected  themselves,  under  the  old  English  statutes,  to  very  severe  pun- 
ishment, upon  a  writ  of  attaint,  if  the  grand  inquest  should  convict  them  of 
finding  a  false  verdict.  To  avoid  this  risk,  it  was  formerly  common  for  the 
jurors  to  render  special  verdicts,  stating  all  the  facts  of  the  case,  and  referring 
the  question  of  law  to  the  court;  but  the  practice  of  setting  aside  verdicts, 
upon  motion,  and  granting  new  trials,  has  so  superseded  tbo  use  of  attaints, 
that  there  are  few  instances  of  an  attaint  in  the  books  later  than  the  sixteenth 
century.  3  Bl.  Com.,  406.  Yet  as  late  as  Sir  Matthew  Hale's  time,  according 
to  his  opinion,  the  king  might  have  attaint  upon  a  verdict  of  acquittal,  although 
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the  prisoner,  if  convicted,  could  not:  because  his  guilt  is  confirmed  by  two 
inquests  —  the  grand  and  the  petit  jury. 

-  The  right  and  the  power  of  the  jury  to  decide  the  law  and  the  fact  together, 
by  a  general  verdict  upon  the  general  issue,  is  not  greater  in  criminal  causes 
than  in  civil.  The  eflFect  only  is  different.  In  civil  causes,  the  court  will  set 
aside  the  verdict,  if  against  its  opinion  of  the  law,  whether  the  verdict  is  against 
the  defendant  or  the  plaintiff;  but  in  criminal  causes,  if  the  verdict  be  in  favcp 
of  the  defendant,  inasmuch  as  the  king  might  have  a  writ  of  attaint  and  reverse 
the  judgment;  and  as  the  prisoner  is  not  to  be  put  twice  in  jeopardy,  nor  to 
be  twice  vexed  for  the  same  offense,  and  as  he  could  not  have  attaint  if  the 
verdict  should  be  against  him,  the  courts  have  uniformly,  for  more  than  two 
centuries,  refused  to  award  a  new  trial  when  the  prisoner  has  been  acquitted 
upon  a  general  verdict  of  not  guilty.  This  conclusive  eiject  of  a  verdict  of 
acquittal  does  not  arise  from  the  right  of  the  jury  to  decide  the  law  defini- 
tively in  the  case,  because  if  the  verdict  of  the  jury  had  been  against  the 
defendant,  contrary  to  law,  or  to  the  court's  exposition  of  the  law,  the  court 
unquestionably  had  the  right  and  the  power  to  set  aside  the  verdict  as  being 
contrary  to  law,  and  to  award  a  new  trial.  This  could  not  be  the  case  if 
the  jury  had  the  exclusive  right  to  decide  the  law.  If  they  hud,  the  verdict 
would  be  as  conclusive  in  the  one  case  as  in  the  other. 

It  is  admitted  by  all  who  have  advocated  the  right  of  the  jury  to  decide 
the  law  in  criminal  cases  that  that.j:ight  extends  only  to  the  finding  of  a 
general  verdict  upon  the  general  issue.  When  the  issue  is  on  some  collateral 
point  it  involves  no  question  of  law,  but  is  confined  exclusively  to  facts. 
"When  the  verdict  was  upon  such  a  collateral  issue  there  was  no  attaint.  That 
process  lay  only  in  cases  where  the  jury  undertook  to  decide  the  law  by  a 
general  verdict  on  the  general  issue.  Whenever,  by  the  pleadings,  the  law 
was  separated  from  the  fact,  so  that  each  could  be  seen  and  considered  by 
itself,  no  pretense  that  the  jury  had  aright  to  decide  the  pure  unmixed  question 
of  law  has  ever  been  set  up  by  the  wildest  advocate  of  the  rights  of  juries. 

In  the  trial  of  the  impeachment  of  Judge  Chase,  Mr.  Randolph,  one  of  the 
managers  of  the  prosecution,  in  speaking  of  this  right  of  juries  to  decide  the 
law,  calls  it  "their  undeniable  right  of  deciding  upon  the  law  as  well  as 
the  fact  necessarily  involved  in  a  general  verdict."  He  said,  also,  "  there  is,  in 
my  mind,  a  material  difference  between  a  naked  definition  of  law,  the  applica- 
tion of  which  is  left  to  the  jury,  and  the  application  by  the  court  of  such  defi- 
nition to  the  particular  case  upon  which  the  jury  are  called  upon  to  find  a 
general  verdict.  Surely,  there  is  a  wide  and  evident  distinction  between  an 
abstract  opinion  upon  a  point  of  law  and  an  opinion  applied  to  the  facts  ad- 
mitted by  the  party  accused,  or  proven  against  him."  Speaking  of  the  prior 
decisions  of  the  same  points  of  law  in  some  former  cases  by  other  judges,  Mr. 
Randolph  said :  **  They  exercised  the  acknowledged  privilege  of  the  bench  in 
giving  an  opinion  to  the  jury  on  the  question  of  law  after  it  had  been  fully 
argued  by  counsel  on  both  sides."  Again,  he  said:  "  I  do  not  deny  the  right 
of  the  court  to  explain  their  sense  of  the  law  to  the  jury,  after  counsel  have 
been  heard,  but  I  do  deny  that  the  jury  are  bound  by  such  exposition." 

Mr.  Early,  another  of  the  managers  of  that  impeachment,  said:  "It  is  no 
part  of  my  intention  to  deny  the  right  of  judges  to  expound  the  law  in  charg- 
ing juries;  but  it  may  be  safely  affirmed  that  such  right  is  the  most  delicate 
they  possess,  and  the  exercise  of  which  is  to  be  guarded  by  the  utmost  cau- 
tion and  humanity."     Mr.  Edward  Tilghman,  who  was  examined  as  a  witness 
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in  the  trial  of  that  impeachment,  testified  that,  in  Pennsylvania,  the  judges, 
"in  their  charge  to  the  jury,  state  the  law  and  the  evidence,  and  apply  the 
law  to  the  evidence.  The  court  generally  hear  the  counsel  at  large  on  the 
law;  and  they  are  i)ermitted  to  address  the  jury  on  the  law  and  the  fact;  after 
which  the  counsel  for  the  state  concludes.  The  court  then  states  the  evidence 
to  the  jury,  and  their  opinion  of  the  law,  but  leaves  the  decision  of  both  law 
and  fact  to  the  jury." 

In  Crosswell's  Case,  3  Johns.  Cas.,  346,  the  counsel  for  the  defendant  ad- 
mitted it  "to  be  the  duty  of  the  court  to  direct  the  jury  as  to  the  law;  and  it 
is  advisable  for*the  jury,  in  most  cases,  to  receive  the  law  from  the  court,  and 
m  all  cases  they  ought, to  pay  respectful  attention  to  the  opinion  of  the  court; 
bat  it  is  also  their  duty  to  exercise  their  judgments  upon  the  law  as  well  as  the 
fact;  and  if  they  have  a  clear  conviction  that  the  law  is  different  from  what 
ii  is  stated  to  be  by  the  court,  the  jury  are  bound  in  such  cases,  by  the  superior 
obligations  of  conscience,  to  follow  their  own  convictions."  The  same  counsel 
said  further  that,  "  in  civil  cases,  the  power  of  the  court  to  decide  the  law  is 
absolute  and  conclusive,  and  may  be  rightfully  so  exerted.  That  in  criminal 
cases,  the  law  and  the  fact  being  always  blended,  the  jury,  for  reasons  of  a 
political  and  peculiar  nature,  for  the  security 'of  life  and  liberty,  are  intrusted 
with  the  power  of  deciding  both  law  and  fact."  Judge  Chase,  in  his  answer 
to  one  of  the  articles  of  impeachment,  says:  "  He  well  knows  that  it  is  the 
right  of  juries  in  criminal  cases  to  give  a  general  verdict  of  acquittal,  which 
cannot  beset  aside  on  account  of  its  being  contrary  to  law;  and  that  hence 
results  the  power  of  juries  to  decide  on  the  law  as  well  as  on  the  facts  in  crim- 
inal cases."  "  But  he  also  knows  that,  in  the  exercise  of  this  power,  it  is  the 
duty  of  the  jury  to  govern  themselves  by  the  laws  of  the  land,  over  which  they 
have  no  dispensing  power;  and  their  right  to  expect  and  receive  from  the  court 
all  the  assistance  which  it  can  give  for  rightly  understanding  the  law.  To 
withhold  this  assistance  in  any  manner  whatever;  to  forbear  to  give  it  in 
that  way  which  may  be  most  effectual  for  preserving  the  jury  from  error 
and  mistake,  would  be  an  abandonment,  or  a  forgetfulness  of  duty,  which  no 
judge  could  justify  to  his  conscience  or  the  laws."  And  in  the  opinion  which 
the  court  had  prepared  in  the  case  of  John  Fries,  they  said :  "  It  is  the  duty 
of  the  court,  in  all  criminal  cases,  to  state  to  the  jury  their  opinion  of  the  law 
arising  on  the  facts;  but  the  jury  are  to  decide  in  this,  and  in  all  criminal 
cases,  both  the  law  and  the  facts,  on  their  consideration  of  the  whole  case." 

Mr.  Hargrave,  in  his  note  7  to  Co.  Litt.,  155b,  has  given  a  very  able  opinion 
upon  this  question  of  the  right  of  the  jury  to  decide  the  law  in  criminal  cases. 
Lord  Coke,  in  folio  155b,  had  said:  "The  most  usual  trial  of  matters  of  fact 
is  by  twelve  such  men;  for  ad  quceUionem  facti  noii  respondent  judicea*^  and 
matters  in  law  the  judges  ought  to  decide  and  discuss;  for  ad  quoestionem  juris 
non  respondent  juratores?^  In  his  note  to  this  passage,  Mr.  Ilargrave  says: 
"This  decantatum  (as  Lord  Chief  Justice  Vaughan  calls  it,  on  account  of  its 
frequency  in  the  books),  about  the  respective  provinces  of  judge  and  jury,  hath, 
since  Lord  Coke's  time,  become  the  subject  of  very  heated  controversy,  espe- 
cially in  prosecutions  for  state  libels;  some  aiming  to  render  juries  wholly  de- 
pendent on  the  judge  for  matters  of  law,  and  others  contending  for  nearly  a 
complete  and  unqualified  independence." 

,  After  stating  several  of  the  old  cases,  he  says:  "  In  respect  to  ray  own  ideas 
on  this  subject,  they  are  at  present  to  this  effect:  On  the  one  hand,  as  the 
jury  may  as  often  as  they  think  fit  find  a  general  verdict,  I  therefore  think  it 
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unquestionable  that  they  may  so  far  decide  upon  the  law  as  well  as  the  fact; 
such  a  verdict  necessarily  involving  both.  In  this  I  have  the  authority  of  Lit- 
tleton hiniself,  who  hereafter  writes  that,  if  the  inquest  will  take  upon  them 
the  knowledge  of  the  law  upon  the  matter,  they  may  give  their  verdict  gener- 
ally {ante,  §  36*8,  and  post,  folio  228)."  "  But  on  the  other  hand,  I  think  it 
seems  clear  that  questions  of  law  generally  and  more  properly  belong  to  the 
judges;  and  that,  exclusively  of  the  fitness  of  having  the  law  explained  by 
those  who  are  trained  to  the  knowledge  of  it  by  long  study  and  practice,  this 
appears  from  various  considerations. 

"  i.  If  the  parties  litigating  agree  in  their  facts,  the  cause  can  never  go  to  a 
jury;  but  is  tried  on  a  demurrer,  it  being  a  rule,  and  I  believe  without  excep- 
tion, that  issues  in  law  are  determined  by  the  judges,  and  only  issues  of  fact 
are  tried  by  a  jury.     Ante,  71b. 

"  2.  Even  when  an  issue  in  fact  is  joined  and  comes  before  a  jury  for  trial,  either 
party,  by  demurring  to  the  evidence,  which  includes  an  admission  of  the  fact 
to  which  the  evidence  applies,  may  so  far  draw  the  cause  from  the  cognizance 
of  the  jury,  for  in  that  case  the  law  is  reserved  for  the  decision  of  the  court 
from  which  the  issue  of  fact  comes;  and  the  jur}^  is  either  discharged,  or  at 
the  utmost  only  ascertains  the  damages.  Ayite,  72a;  Doug.,  127,  213;  Bui.  N.  P., 
2d  ed.,  313. 

"3.  The  jury  is  supposed  to  be  so  inadequate  in  finding  out  the  law,  that  it 
is  incumbent  upon  the  judge  who  presides  at  the  trial  to  inform  them  what  the 
law  is;  and  as  a  check  to  the  judge,  in  the  discharge  of  his  duty,  either  party 
may,  under  the  statute  of  Westminster  2,  ch.  31,  make  his  exception  in  writing 
to  the  judge's  direction,  and  enforce  its  being  made  part  of  the  record,  so  as 
afterwards  to  found  error  upon  it.  Seej}o&t,  2  Inst.,  426;  Trials  per  jyais,  8th 
ed.,  222,  466;  case  of  Fabrigas  v.  Mostyn,  in  11  St.  Tr. ;  case  of  Money  %\ 
Leach,  3  Burr.,  1742;  Bui.  K  P.,  2d  ed.,  315. 

"4.  The  jurj^  is  ever  at  liberty  to  give  a  special  verdict,  the  nature  of  which 
is  to  find  the  facts  at  large,  and  leave  the  conclusion  of  law  to  the  judges  of 
the  court  from  which  the  issue  comes.  Formerly,  indeed,  it  was  doubted 
whether  in  certain  cases  in  which  the  issue  was  of  a  very  limited  and  restrained 
kind,  the  jury  was  not  bound  to  find  a  general  verdict.  But  the  contrary  was 
settled  in  Downman's  Case,  9  Coke,  lib;  and  the  rule  now  holds  both  in  civil 
and  criminal  cases,  without  exception.  See  post,  227b;  Staundf.  P.  C,  165a; 
Major  Oneby's  Case,  2  Ld.  Raym.,  1494. 

"5.  While  attaints,  which  still  subsist  at  law,  were  in  use,  it  was  hazardous 
in  a  jury  to  find  a  general  verdict,  where  the  case  was  doubtful,  and  they  were 
apprised  of  it  by  the  judges,  because,  if  they  mistook  the  law,  they  were  in 
danger  of  an  attaint.  Post,  228a;  Hob.,  227;  Vaughan,  144;  2  Hale,  H.  P.  C, 
310;  Gijb.  Com.  P.  C,  2a  ed.,  128. 

"  6.  If  the  jury  find  the  facts  specially,  and  add  their  conclusion  as  to  the 
law,  it  is  not  binding  on  the  judges,  but  they  have  a  right  to  control  the  ver- 
dict and  declare  the  law  as  they  conceive  it  to  be;  at  least,  this  is  the  language 
of  some  most  respectable  authorities.  Staundf.  P.  C'.,  165a;  Plowden,  114a,  b; 
4  Co.,  42b;  1  Hale,  H.  P.  C,  471,  476,  477;  2  Hale,  H.  P.  C,  302. 

"  7.  The  courts  have  long  exercised  the  power  of  granting  new  trials  in  civil 
cases  where  the  jury  find  against  that  which  the  judge  trjMng  the  cause,  or  the 
court  at  large,  holds  to  be  law;  or  where  the  jury  find  a  general  verdict,  and 
the  court  conceives  that,  on  account  of  difficulty  of  law,  there  ought  to  be  a 
special  one.     King  v,  Poole,  Cases  B.  R.  temp.  Ilardw.,  26.     Though,  too,  in 
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crimiDal  cases  the  judges  do  not  claim  such  a  discretion  against  persons  ac- 
quitted, the  reason,  I  presume,  is,  in  respect  of  the  rule,  that  Nemo  his  punitur, 
aut  vexaiur  pro  eodetn  delicto;  or  the  hardship  which  would  arise  from  allow- 
ing a  person  to  be  twice  put  in  jeopardy  for  one  offense;  and  if  this  be  so,  it 
only  shows  that,  on  that  account,  an  exception  is  made  to  a  general  rule.  4  Bl. 
Com.,  8th  ed.,  361;  2  Ld.  Kayra.,  1585;  2  Str.,  899;  4  Co.,  40a,  and  Wingate's 
Maxims,  695. 

"Upon  the  whole,  as  my  mind  is  affected  with  this  interesting  subject,  the 
result  is,  that  the  immediate  and  direct  right  of  deciding  upon  questions  of 
law  is  intrusted  to  the  judges;  that  in  a  jury  it  is  only  incidental;  that,  in 
the  exercise  of  this  incidental  right,  the  latter  are  not  only  placed  under  the 
superintendence  of  the  former,  but  are,  in  some  degree,  controllable  by  them; 
and  therefore  that  in  all  points  of  law,  arising  on  a  trial,  the  jury  ought  to 
show  the  most  respectful  deference  to  the  advice  and  recommendation  of 
judges. 

"In  favor  of  this  conclusion,  the  conduct  of  juries  bears  ample  testimon}''; 
for  to  their  honor  be  it  remembered,  that  the  examples  of  their  resisting  the  ad- 
vice of  a  judge,  in  points  of  law,  are  rare,  except  where  they  have  been  pro- 
voked into  such  an  opposition  by  the  grossness  of  his  own  misconduct,  or 
betrayed  into  an  unjust  suspicion  of  his  integrity  by  the  misrepresentation  and 
ill-practice  of  others. 

"In  civil  cases,  particularly,  where  the  title  of  real  property  is  in  question, 
juries  almost  universally  find  a  special  verdict  as  often  as  the  judge  recom- 
mends their  so  doing;  and  though  in  criminal  cases  special  verdicts  are  not 
frequent,  it  is  not  from  any  averseness  to  them  in  juries,  but  from  the  nature 
of  criminal  causes,  which  depend  more  upon  the  evidence  of  facts  than  any 
diflBculty  of  law. 

"Nor  is  it  any  small  merit  in  this  arrangement,  that,  in  consequence  of  it, 
every  person  accused  of  a  crime  is  enabled,  by  the  general  plea  of  not  guilty, 
to  have  the  benefit  of  a  trial,  in  which  the  judge  and  the  jury  are  a  check  upon 
each  other;  and  that  this  benefit  may  always  be  enjoyed,  except  in  such  small 
offenses  as  are  left  to  the  summary  jurisdiction  of  a  justice  of  the  peace;  which 
exception,  from  the  necessity  of  the  times,  is  continually  increasing;  but  which, 
however,  cannot  be  too  cautiously  extended  to  new  objects. 

"Thus  considered,  the  distinction  between  the  office  of  judge  and  jury 
seems  to  claim  our  utmost  respect.  May  this  wise  distribution  of  power  be- 
tween the  two  long  continue  to  flourish,  unspoiled,  either  by  the  proud 
encroachment  of  ill-designing  judges,  or  the  wild  presumption  of  licentious 
juries." 

The  calm  manner  in  which  the  subject  is  considered  in  the  above  opinion 
adds  as  much  to  its  weight  as  it  derives  from  the  high  character  of  its  author 
as  a'  jurist. 

Blackstone,  in  his  Commentary  (vol.  4,  p.  361),  speaking  of  the  right  of 
juries,  says:  "  They  have  an  unquestionable  right  of  determining  upon  all  the 
circumstances,  and  finding  a  general,  verdict,  if  they  think  proper  so  to  hazard 
a  breach  of  their  oaths;  and  if  their  verdict  be  notoriously  wrong,  they  may 
be  punished,  and  the  verdict  set  aside  by  attaint  at  the  suit  of  the  king,  but  not 
at  the  suit  of  the  prisoner.  But  the  practice,  heretofore  in  use,  of  fining, 
imprisoning,  or  otherwise  punishing  jurors,  merely  at  the  discretion  of  the 
court,  for  finding  their  verdict  contrary  to  the  direction  of  the  judge,  was 
arbitrary,  unconstitutional  and  illegal." 
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And  Lord  C.  J.  Hale  (II.  H.  P.  0.,  313),  in  speaking  of  the  fine  imposed  upon 
the  jurors,  in  Bashel's  Case,  for  not  finding  William  Penn  and  others  guilty, 
according  to  the  direction  of  the  court,  says:  "But  it  was  agreed  by  all  the 
judges  of  England  (one  only  dissenting)  that  this  fine  was  not  legally  set  upon 
the  jury,  for  they  are  judges  of  matters  of  fact;  and  although  it  was  inserted 
in  the  fine  that  it  was  contra  direciionem  curice  in  materia  leyis^  this  mended  not 
the  matter,  for  it  was  impossible  any  matter  of  law  could  come  in  question  till 
the  matter  of  fact  were  settled  and  stated,  and  agreed  by  the  jiir}';  and  of 
such  matter  of  fact  they  were  the  only  competent  judges.  And  although  the 
witnesses  might  perchance  swear  the  fact  to  the  satisfaction  of  the  court,  yet 
the  jury  are  judges  as  well  of  the  credibility  of  the  witnesses  as  of  the  truth 
of  the  fact,  for  possibly  they  might  know  somewhat,  of  their  own  knowledge, 
that  what  was  sworn  was  untrue;  and  possibly  they  might  know  the  witnesses 
to  bo  such  as  they  could  not  believe;  and  it  is  the  conscience  of  the  jury  that 
must  pronounce  the  prisoner  guilty  or  not  guilty.  And  to  say  the  truth,  it 
were  the  most  unhappy  case  that  could  be,  to  the  judge,  if  he,  at  his  peril, 
must  take  upon  him  the  guilt  or  innocence  of  the  prisoner;  and  if  the  judge's 
opinion  must  rule  the  matter  of  fact,  the  trial  by  jury  would  be  useless." 

Blackstone,  in  citing  this  passage  from  Ilale,  has  materially  altered  the  lan- 
guage of  the  last  clause  of  the  last  sentence.  lie  says:  "For  as  Sir  Matthew 
Hale  well  observes,  it  would  be  a  most  unhappy  case  for  the  judge  himself  if 
the  prisoner's  fate  depended  upon  his  directions.  Unhappy  also  for  the  prisoner; 
for  if  the  judge's  opinion  must  rule  the  verdict,  the  trial  by  jury  would  be  use- 
less." JIale  says,  "  rule  the  matter  of  fact."  Blackstone  says,  "  rule  the  ver- 
dict." Hale  speaks  of  the  judge's  controlling  the  jury  as  to  the  fact  only. 
Blackstone  makes  him  speak  of  the  judge's  controlling  the  jury  generally  as 
to  their  verdict,  which  may  be  in  matter  of  law  or  matter  of  fact.  This  makes 
so  great  a  difference  in  the  case  that  Ilalc's  language  as  cited  by  Blackstone 
has  been  used  in  support  of  the  supposed  exclusive  right  of  the  jury  to  decide 
the  law  in  criminal  cases  (1  Erskine,  160);  whereas  the  language  of  Lord  Hale, 
in  his  own  book,  affords  no  such  support,  but  evidently  tends  to  support  the 
contrary  doctrine. 

To  the  authorities  already  cited  we  might  add  that  of  Mr.  Dane,  one  of  the 
most  able  and  learned  jurists  of  New  England,  who  has  given  to  the  profession 
a  most  valuable  abridgment  and  digest  of  American  law  in  eight  volumes, 
and  founded  a  professorship  of  law  in  the  Harvard  University,  and  who  from 
these  circumstances  may  well  be  called  the  American  Viner;  but  we  shall  only 
refer  to  his  able  argument  in  his  seventh  volume,  ch.  222,  arts.  18  and  19 
p.  382.  Upon  this  point  we  will  cite  only  on-  more  authority.  It  is  that  of 
Mr.  Justice  Story  of  the  supreme  court  of  the  United  States,  in  his  opinion  in 
the  case  of  The  United  States  v.  Battiste,  in  the  circuit  court  of  the  United 
States  for  the  Massachusetts  district,  at  October  term,  1835.  2  Sumn.,  2i3. 
Mr.  Justice  Story,  in  summing  up  to  the  jury,  said: 

"  Before  I  proceed  to  the  merits  of  this  case,  I  wish  to  say  a  few  words 
upon  a  point  suggested  by  the  argument  of  the  learned  counsel  of  the  pris- 
oner, upon  which  I  have  had  a  decided  opinion  during  m}^  whole  professional 
life;  it  is,  that  in  criminal  cases  the  jury  are  the  judges  of  the  law  as  well  as  of 
the  fact.  My  opinion  is  that  the  jury  are  no  more  judges  of  the  law  in  a  cap- 
ital or  other  criminal  case,  upon  the  plea  of  not  guilty,  than  they  are  in  every 
civil  case  tried  upon  the  general  issue.  In  each  of  these  cases  their  verdict, 
when  general,  is  necessarily  compounded  of  law  and  of  fact,  and  includes  both. 
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In  each  they  must  necessarily  determine  the  law  as  well  as  the  fact.  In  each 
they  have  the  physical  power  to  disregard  the  law  as  laid  down  to  them  by  the 
court.  But  I  deny  that,  in  any  case,  civil  or  criminal,  they  have  the  moral 
right  to  decide  the  law  according  to  their  own  notions  or  pleasure.  On  the 
contrary  I  hold  it  the  most  sacred,  constitutional  right  of  every  party  accused 
of  a  crime,  that  the  jurj^  should  respond  as  to  the  facts  and  the  court  as  to  the 
law.  It  is  the  duty  of  the  court  to  instruct  the  jury  as  to  the  law;  and  it  is 
the  duty  of  the  jury  to  follow  the  law  as  laid  down  by  the  court.  This  is  the 
right  of  every  citizen;  and  it  is  his  only  protection.  If  the  jury  were  at 
liberty  to  settle  the  law  for  themselves,  the  effect  would  be,  not  only  that  the 
law  itself  would  be  most  uncertain,  from  the  different  views  which  different 
juries  might  take  of  it;  but  in  case  of  error  there  would  be  no  remedy  or  re- 
dress by  the  injured  party;  for  the  court  would  have  no  right  to  review  the 
law  as  it  had  been  settled  by  the  jury.  Indeed,  it  would  bo  almost  impracti- 
cable to  ascertain  what  the  law,  as  settled  by  the  jury,  actually  was.  On  the 
contrar}',  if  the  court  should  err  in  laying  down  the  law  to  the  jury,  there  is 
an  adequate  remedy  for  the  injured  party  by  a  motion  for  a  new  trial  or  a  writ 
of  error,  as  the  nature  of  the  jurisdiction  of  the  particular  court  may  require. 
Every  person  accused  as  a  criminal  has  a  right  to  be  tried  according  to  the  law 
of  the  land  —  the  fixed  law  of  the  land, —  and  not  by  the  law  as  a  jury  may 
understand  it,  or  choose,  from  wantonness  or  by  ignorance  or  accidental  mis- 
take, to  interpret  it.  If  I  thought  that  the  jury  were  the  proper  judges  of  the 
law  in  criminal  cases  I  should  hold  it  my  duty  to  abstain  from  the  responsibility 
of  stating  the  law  to  them  upon  any  such  trial.  But  believing,  as  I  do,  that 
every  citizen  has  a  right  to  be  tried  by  the  law,  and  according  to  the  law;  that 
it  is  his  privilege,  and  truest  shield  against  oppression  and  wrong,  I  feel  it  my 
duty  to  state  my  views  fully  and  openly  on  the  present  occasion." 

§  1 928.  The  power  of  judges  in  questions  of  law. 

From  these  authorities  we  think  we  may  draw  the  following  conclusions: 
1.  That  the  judges  are  to  decide  every  question  of  law,  when  the  facts  upon 
which  the  question  arises  are  found  or  stated;  and  in  all  cases  where,  by  the 
pleadings,  or  the  proceedings,  the  law  and  the  facts  are  separated.  It  has 
never  been  pretended  that  the  jury  are  to  decide  a  pure  question  of  law 
unmingled  with  the  facts.  The  law  and  facts  are  separated  by  a  demurrer  to 
the  evidence;  by  a  special  verdict;  by  a  special  plea,  and  by  the  hypothetical 
statement  of  facts,  when,  in  the  trial  of  a  cause  before  the  jury,  the  court  is 
moved  by  the  counsel  on  either  side  to  instruct  the  jury  as  to  the  law  arising 
from  such  supposed  facts,  if  they  should  be  found  by  the  jury. 

This  latter  proceeding  is  in  the  nature  of  an  anticipated  special  verdict,  and, 
as  far  as  it  goes,  separates  the  law  and  the  facts  as  completely  as  could  be  done 
by  a  special  verdict  actually  finding,  the  same  facts.  This  is  a  proceeding 
which  either  party  has  a  right  to  adopt,  if,  in  the  opinion  of  the  court,  suflBcient 
evidence  has  been  given  in  the  cause  to  justify  the  party  in  assuming  the  legal 
possibility  that  the  jury  miy  find  the  facts  to  be  as  he  has  stated  them  in  his 
motion  for  the  instruction.  This  statement  and  motion  to  direct  the  jury  upon 
the  point  of  law,  withdraw  it  from  the  jury  and  submit  it  to  the  judges,  as  in 
a  special  verdict;  the  only  difference  is  that  in  the  latter  case  the  law  is  decided 
by  the  court  upon  an  actual  finding,  and  in  the  former  upon  an  assumed  or 
supposed  finding;  and  the  court  is  as  much  bound  to  decide  the  question  of 
law  upon  such  a  motion,  as  upon  a  demurrer  to  evidence,  or  a  special  verdict. 
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This  proceeding  is  applicable  to  criminal  cases  as  to  civil,  and  shows  that  the 
court  is  the  proper  and  exclusive  tribunal  to  decide  the  law  in  both  classes  of 
oases  whenever  it  can  be  decided  without  deciding  the  fact  at  the  same  time. 

§  1929.  The  power  to  find  a  special  verdict  does  not  imply  a  right  to  decide 
tJie  law. 

2.  That  the  power  of  the  jury  to  find  a  general  verdict  upon  the  general  issue 
in  a  criminal  case  does  not  imply  a  right  to  decide  the  law  of  the  case.  Tlie 
power  is  the  same  in  a  civil  case,  and  yet  it  has  never  been  supposed  that  the 
power  of  the  jury,  in  a  civil  case,  to  render  a  general  verdict  on  the  general 
issue,  was  a  right,  or  implied  a  right,  to  decide  the  law  of  the  case.  The  right 
and  the  power  of  the  jury,  whatever  they  may  be,  as  to  deciding  the  law  of  the 
case,  are  exactly  alike  in  both  classes  of  cases;  in  both,  the  right  and  the  power 
of  the  court  are  the  same  to  set  aside  the  verdict,  if  against  the  defendant,  on  the 
ground  that  it  was  a  verdict  against  law ;  thereby  clearly  showing  that  the 
jury  has  no  right  to  decide  the  law  in  either  case;  but  that  the  court  has.  The  | 
most  that  can  be  said  is,  that  the  jury  has  the  power  of  rendering  a  general 
verdict  upon  the  general  issue,  either  according  to  law,  or  against  law;  but  no 
one  can  suppose  that  they  have  a  right  to  render  a  verdict  against  law.  If  in  a 
criminal  case  they  render  a  general  verdict  against  the  defendant,  uiK)n  the 
general  issue,  against  law,  the  court  will  at  once  set  it  aside,  because  it  is  against 
law;  but  if  the  verdict  be  for  the  defendant,  the  court,  infavorem  vitce,  will  not 
set  it  aside,  although  against  law;  and  this  practice,  or  maxim,  is  probably 
grounded  on  the  reasons  before  mentioned,  and  not  upon  the  admission  that  the 
jury  is  the  exclusive  judge  of  the  law  as  well  as  of  the  fact  in  criminal  cases. 
If  the  jury,  as  some  have  contended,  "are  the  sole  judges  of  the  law  in  criminal 
cases,"  the  prisoner,  however  erroneously  the  law  may  bo  laid  down  by  the 
prosecutor  to  the  jur\',  would  have  no  more  right  to  ask  the  court  to  expound 
the  law  to  them  than  to  ask  the  court  to  ascertain  the  facts;  and,  if  the  verdict 
should  be  against  him,  would  have  no  right  to  ask  the  court  to  grant  a  new  trial 
on  the  ground  that  the  jury  had  either  mistaken  or  disregarded  the  law.  If 
juries  are  the  exclusive  judges  of  the  law  in  criminal  cases,  there  can  be  no 
appeal,  no  writ  of  error,  no  new  trial  even  if  the  prisoner  be  convicted. 

The  act  establishing  the  criminal  court  of  this  District  provides  for  a  writ  of 
error  to  bring  the  cause  into  this  court.  If  the  jury  is  to  decide  all  the  law  in 
criminal  cases,  their  decisions  of  the  law  can  never  bo  reversed;  for  there  are 
no  means  of  ascertaining  their-decision  upon  a  question  of  law,  so  as  to  bring  it 
into  review  before  this  court;  but  when  the  judge  decides  the  law,  a  bill  of 
exceptions  may  be  taken,  and  his  judgment,  if  against  the  defendant,  may  be 
either  affirmed  or  reversed  upon  a  writ  of  error.  In  this  very  case  the  defend- 
ant's counsel,  by  asking  the  court  to  instruct  the  jury  as  to  the  law,  had  ad- 
mitted the  right  of  the  judge  to  decide  the  law. 

Again,  the  same  act  establishing  the  criminal  court  provides  that  that  court 
may  in  any  case,  with  the  consent  of  the  person  accused,  adjourn  any  question 
of  law  to  this  court,  where  it  may  be  argued  and  decided.  It  is  the  court  and 
not  the  jury  who  adjourn  the  question  of  law.  It  is  to  the  court,  therefore,  that 
the  question  of  law  is  to  be  made.  These  provisions  of  the  act  establishing  the 
criminal  court  are  totally  inconsistent  with  the  doctrine  that,  in  criminal  cases, 
the  jury  are  the  sole  judges  of  the  law.  They  show  that,  when  a  question  of 
law  arises,  either  party  may  require  the  judge  to  decide  it  or  to  adjourn  it  to 
this  court  to  be  decided  here. 
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§  1 930,  The  duty  of  the  court  to  instruct  the  jury  upon  the  law  of  the  whole 
case. 

3.  If,  then,  it  is  the  province  of  the  judge  to  decide  conclusively  every  ques- 
tion of  law  arising  in  the  case,  which  ma}'^  be  judicially  presented  to  him  un- 
mixed with  the  facts;  and  if  every  question  of  law  arising  in  the  trial  of  a 
cause  may  be  thus  separated  and  presented  to  the  judge,  either  by  a  demurrer 
to  the  evidence  or  a  special  verdict,  or  by  motion  to  the  court  to  instruct  the 
jury  as  to  the  law  arising  upon  the  hypothetical  statement  of  such  facts  as  the 
party  supposes  the  jury  may  find  from  the  evidence,  it  follows  that  it  is  not 
only  the  right  but  the  duty  of  the  judge  to  decide  every  question  which  may 
be  thus  presented  to  him;  and  upon  the  motion  of  either  party  to  give  to  the 
jury,  during  the  trial,  such  instruction  and  opinion  ujwn  the  law  arising  upon 
such  hypothetical  statement  of  facts  as  such  supposed  facts  would  justify  him 
in  giving,  if  found  in  a  special  verdict.  But  tne  right  of  the  judge  to  instruct 
the  jury  as  to  the  law  of  the  case  is  not  confined  to  the  giving  of  such  instruc- 
tion as  he  may  be  asked  to  give.  After  the  argument  of  counsel  has  been 
closed  on  both  sides  he  ma3%  if  he  will,  instruct  the  jury  as  to  the  law  arising 
upon  the  whole  evidence;  leaving  the  question  of  fact  entirely  with  the  jury. 
This  is  the  practice  in  the  courts  of  England,  and  in  those  of  many  of  the  states 
of  this  Union.  Again :  If  it  is  the  right  and  duty  of  the  judge  thus  to  decide  all 
questions  of  law  which  can  be  separated  from  the  facts,  the  argument  of  coun- 
sel upon  such  questions  should  naturally  and  properly  be  addressed  to  the  judge. 

§  1931.  T/ic  constitutional  right  to  have  counsel  does  not  imply  that  counsel 
should  argue  the  law  to  the  jury. 

But  it  has  been  contended  that,  in  a  criminal  case,  upon  the  trial  of  the  gen- 
eral issue,  the  counsel  for  the  defendant  has  a  right  to  argue  the  whole  law  of 
the  case  to  the  jury;  and  this  is  said  to  be  a  constitutional  right.  The  sixth 
article  of  the  amendments  to  the  constitution  of  the  United  States  declares 
"  That,  in  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right"  "  to  have 
the  assistance  of  counsel  for  his  defense."  This  is  the  whole  constitutional 
provision  upon  the  subject.  This  amendment  was,  no  doubt,  adopted  because,  in 
England,  it  was  a  settled  rule  of  the  common  law,  that,  no  counsel  should  be 
allowed  a  prisoner  upon  his  trial  upon  the  general  issue,  in  any  capital  crime, 
unless  some  point  of  law  should  arise,  proper  to  be  debated.  But  the  constitu- 
tion does  not  give  the  counsel  a  right  to  address  the  jury  upon  the  questions  of 
law  which  may  arise  in  the  trial  of  the  general  issue  in  a  criminal  case.  It 
only  gives  him  that  assistance  of  counsel  w4iich  was  denied  by  the  common 
law. 

The  claim  is,  no  doubt,  founded  upon  the  idea  that  in  criminal  cases  the 
jury  are  the  sole  judges  of  the  law  as  well  as  of  the  facts,  because,  upon  the 
general  issue,  they  have  the  power,  if  they  will,  to  find  a  conclusive  verdict  in 
favor  of  the  defendant,  contrary  to  law;  and  the  judges  are  forbidden,  by  the 
humane  maxim  of  the  law,  to  set  it  aside.  But  in  finding  a  verdict  against  the 
prisoner,  upon  the  same  issue,  the  jury  are  not  the  sole  ju^lgcs  of  the  law;  for 
if  such  verdict  is  contrary  to  law,  in  the  opinion  of  the  jn(lg(s,  they  will  set  it 
aside  and  grant  a  new  trial;  so  that  the  jnr\%  at  the  same  time,  are,  and  are 
not,  upon  the  trial  of  the  same  issue,  in  the  same  caii=;e,  the  solo  judges  of  the 
law  and  the  facts;  that  is,  if  they  are  in  any  manner  jn'l;;'^s  of  the  law,  they 
are  so  only  when  they  find  a  verdict  for  the  defen<lant  on  the  general  issii  ', 
but  they  are  not  so  when  they  find  a  verdict  against  him.  It  is  true  tiiat  : !  • 
court  cannot  control  the  jury  in  giving  their  verdict,  nor  compel  them  to  !':  .  . 

541 


g  1931.  CRIMES  AND  CRIMINAL  PROCEDURE. 

a  special  verdict.  The  only  remedy  for  a  verdict  contrary  to  law  is  a  new 
trial;  for  no  appeal  or  writ  of  error  lies  from  the  verdict  of  a  jury;  but  for  a 
general  verdict  of  not  guilty,  upon  the  general  issue,  in  a  criminal  case,  there 
is  no  remedy;  for  the  process  of  attaint  is  now  obsolete  in  England,  and,  we 
believe,  never  has  been  resorted  to  in  this  country;  certainly  not  in  Maryland, 
whose  common  law  remains  the  common  law  of  this  country,  and  who  never 
adopted  the  English  statutes  on  that  subject.  The  only  control  exercised  by 
the  courts  over  juries  is  to  keep  them  together  until  Jbhey  find  such  a  verdict 
as  will  enable  the  court  to  render  a  judgment  in  the  cause.  But  either  party 
has  a  right  to  require  the  opinion  of  the  court  upon  every  question  of  law 
arising  in  the  trial  of  the  cause,  especially  where  a  writ  of  error  will  lie  to  an- 
other tribunal.  If  the  judge  should  expound  the  law  correctly  and  the  jury 
should  find  a  general  verdict  contrary  to  such  exposition,  a  writ  of  error  would 
be  of  no  avail.  If  the  defendant,  upon  the  trial,  does  not  choose  to  ask  the 
judge  for  an  instruction  to  the  jury  upon  the  law  of  the  case,  and  refuses  to 
argue  the  question  of  law  to  the  court  upon  an  instruction  asked  by  the  attor- 
ney of  the  United  States,  but  insists  upon  arguing  the  whole  law  of  the  case 
to  the  jury,  and  the  verdict  should  be  against  him,  and  contrary  to  the  law  as 
he  understands  it,  upon  what  ground  can  he  ask  the  court  for  a  new  trial? 
"Will  he  then  contend  that  the  jury  had  no  right  to  decide  the  law?  If  so, 
ho  would  be  condemned  out  of  his  own  mouth.  He  must  sajjr  that  the  jury  is 
not  the  proper  tribunal  to  expound  the  law.  Is  it  right,  therefore,  in  the  court 
to  suffer  the  defendant's  counsel  to  argue  the  law  to  the  jury,  who,  confessedly, 
have  no  right  to  decide  the  law  against  him?  In  theory  and  in  principle  we 
should  say  no.  The  good  old  maxim  is  still  in  force:  "-4cZ  qticeslioyiem  facti 
non  respondent  judices;  ad  qucestionem  juris  non  respondent  juratoresP  But, 
in  practice,  it  is  allowed  in  the  courts  of  England,  and  of  some  of  these  states; 
and  it  is  upon  this  ground,  namely,  that  as  the  jury  may  find  a  conclusive  gen- 
eral verdict  in  favor  of  the  defendant,  upon  the  general  issue,  which  involves 
both  law  and  fact,  they  have  a  right  to  hear  from  the  defendant,  or  his  coun- 
sel, the  defendant's  construction  of  the  law,  and  his  reasons  for  such  construc- 
tion. Before  the  jury  can  apply  the  facts  to  the  law,  which  it  is  their  peculiar 
province  to  do,  they  must  know  what  the  law  is.  They  may  ask  the  opinion 
of  the  court,  but  they  are  not  bound  to  do  so.  They  have  the  power  to  take 
upon  themselves  the  responsibility  of  judging  for  themselves  as  to  the  meaning 
of  the  law;  or  they  may,  if  they  will,  but  not  of  right,  find  a  verdict  against 
law;  and  such  a  verdict  against  law,  if  in  favor  of  the  defendant,  will  be  as 
conclusive  and  efifectual  as  if  it  were  according  to  law.  But  the  jury  have  no 
more  right  to  find  a  general  verdict  against  law  in  a  criminal  case  than  in  a 
civil. 

According  to  the  general  practice  of  the  courts  in  this  country,  the  defend- 
ant seems  to  have  a  right  to  be  heard  before  the  jury,  upon  his  construction  of 
the  law,  if  the  court  has  not  already,  after  hearing  the  arguments  of  the  defend- 
ant's counsel,  instructed  the  jury  upon  the  law  in  the  same  case.  But  there 
are  few,  if  any,  courts  of  criminal  jurisdiction,  who  will  sufl^er  counsel  to  ap- 
peal from  the  judge  to  the  jury,  upon  a  question  of  law  which  the  court  has 
decided  against  him  after  he  has  orally  joined  issue  upon  the  question,  and 
argued  it  before  the  court.  This  would  be  an  indignity  to  which  no  court 
ought  to  submit.  If  the  court  has  erred  the  defendant  has  a  right  to  his  writ 
of  error,  or  to  a  motioa  for  a  new  trial.  But  when  the  counsel  for  the  defend- 
ant declines  to  join  in  the  issue  of  law  to  the  court,  tendered  to  him  by  the 
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coansel  for  the  prosecution,  by  his  motion  to  the  court  to  instruct  the  jury, 
this  court  has  permitted  the  defendant's  counsel  to  argue  the  question  of  law 
to  the  jury  upon  the  general  issue.  This  was  done  in  the  case  of  The  United 
States  V.  Fenwick,  indicted  at  March  term,  1S36,  for  a  riot. 

The  court,  in  that  case,  after  argument  by  the  counsel  of  some  of  the  de- 
fendants, had  decided  a  question  of  law  against  them.  The  counsel  for  some 
of  tiie  other  defendants  offered  to  argue  the  same  question  of  law  to  the  jury, 
in  opposition  to  the  instruction  which  the  court  had  given.  The  court  said  that 
after  a  point  of  law  had  been  argued  by  the  counsel  of  the  parties,  and  the 
court  had,  at  the  request  of  either  party,  instructed  the  jury  upon  the  point  so 
argued,  they  could  not  permit  the  question  of  law  to  be  re-argued  to  the  jury, 
in  opposition  to  the  instruction  given  by  the  court.  But,  it  appearing  in  that 
case  that  the  counsel  who  had  argued  the  question  of  law  to  the  court  were 
not  counsel  for  all  the  defendants,  the  counsel  for  other  defendants,  who  had 
not  joined  in  the  argument  to  the  court,  and  who  said  they  had  objected  to  the 
court's  giving  any  instruction  to  the  jury  on  that  point  until  they  had  argued 
it  to  the  jury  (although  the  court  had  not  understood  them  as  so  objecting), 
were  permitted  to  argue  it  to  the  jury, —  Morsell,  J.,  observing  "that  the 
court  never  denied  the  power  of  the  jury  to  decide  the  law  as  well  as  the  fact, 
in  criminal  cases,  by  finding  a  general  verdict;  but  when  either  party  has 
asked  an  instruction,  and  the  other  party  has  proceeded  to  argue  the  question 
before  the  court,  and  the  court  has  given  an  instruction  upon  that  question,  the 
counsel  has  no  right  to. argue  the  same  question  of  law  before  the  jury.  If 
the  party  does  not  join  in  the  argument  to  the  court,  but  insists  upon  arguing 
it  to  the  jury,  the  court  will  require  him  to  procee(i  v;ith  his  argument,  and 
will,  after  the  argument,  give  or  refuse  such  instruction,  as  the  court  shall  think 
proper."  The  counsel  for  those  defendants  then  proceeded  to  argue  the  law 
to  the  jury  upon  the  whole  case;  the  counsel  for  the  United  States  replied,  and 
concluded  by  requesting  the  court  to  instruct  the  jury  upon  t/ie  whole  law  of 
the  casey  which  the  court  did  in  their  charge  to  the  jury. 

In  the  case  of  The  United  States  v,  Columbus,  at  March  term,  1837,  after  the 
court  had  given  an  instruction  to  the  jury  upon  a  question  of  law,  the  counsel 
for  the  defendant  being  about  to  argue  to  the  jury  against  the  instruction  then 
just  given,  was  stopped  by  the  court,  and  informed  that  he  could  not  be  per- 
mitted to  argue  the  point  of  law  to  the  jury,  against  the  instruction  which 
the  court  had  given  them.  The  counsel  contended  that  as  he  had  not  asked 
the  opinion  of  the  court  upon  that  point  he  was  not  precluded  from  arguing  it 
to  the  jury;  that  in  criminal  cases  the  jury  are  judges  of  the  law  as  well  as  of 
the  fact,  and  therefore  the  law  ought  to  be  argued  to  them.  The  court  ob- 
served, "  that  this  court  had  always  refused  to  permit  counsel  to  argue  the 
question  of  law  after  it  had  been  decided  by  the  court  in  the  cause.  That  the 
jury  has  a  right  to  find  a  general  verdict,  which  includes  the  question  of  law  as 
well  as  of  fact;  but  the  jury  has  no  right  to  decide  the  question  of  law  discon- 
nected from  the  fact;  that  this  point  had  been  decided  early  in  the  existence  of 
this  court,  upon  full  argument,  and  that  such  had  been  the  uniform  decision 
and  practice  of  the  court  from  its  commencement  more  that  thirty  years  ago." 
See  the  cases  of  The  Commonwealth  of  Virginia  v,  Zimmerman,  in  Alexandria, 
at  January  term,  1802,  MS.,  and  Cotton's  Case,  at  the  same  term. 

4thly.  That  when  the  court,  after  hearing  the  arguments  of  the  parties, 
whether  addressed  to  the  court  or  to  the  jury,  has  instructed  the  jury  upon  the 
point  of  law  thus  argued,  the  jury  ought  to  respect  such  instruction,  and  not 
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lightly  substitute  their  own  often  crude  expositions,  or  the  sometimes  wild  or 
interested  suggestions  of  counsel,  for  the  deliberate,  calm  and  impartial  opinion 
of  judges,  who  ought  to  be,  and  generally  are,  selected  for  their  knowledge  of 
the  law  and  their  judicial  integrity.  We  say,  in  the  language  of  Mr.  Justice 
Story,  already  cited,  "It  is  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
law ;  and  it  is  the  duty  of  the  jury  to  follow  the  law  as  laid  down  by  the  court. 
This  is  the  right  of  every  citizen,  and  it  is  his  only  protection;"  and  we  say, 
also,  in  the  language  of  Mr.  Justice  Baldwin,  of  the  supreme  court  of  the 
United  States,  in  the  case  of  The  United"  States  v.  Wilson,  1  Bald.,  108:  "  Their 
judgment  is  final,  not  hecanse  they  settle  the  lawy  but  because  they  either  think 
it  not  applicabley  or  do  not  choose  to  apply  it  to  the  case^ 

No  person  has  more  fully  admitted,  or  rather  insisted  upon,  the  right  and  the 
duty  of  the  judge  to  instruct  the  jury  in  criminal  causes,  upon  trial  of  the  gen- 
eral issue,  than  Mr.  Erskine,  the  great  advocate  of  the  rights  of  juries;  and  we 
refer  to  his  printed  speeches,  vol.  1,  pp.  113,  114,  163,  etc.,  and  his  whole  argu- 
ment upon  the  motion  for  a  new  trial  in  the  case  of  The  Dean  of  St.  Asaph, 
indicted  for  a  libel.  The  act  of  parliament  (32  Geo.  3,  c.  60)  respecting  the 
trial  of  prosecutions  for  libels  merely  places  such  prosecutions  on  the  same 
ground  as  other  criminal  trials,  by  authorizing  the  jury  to  find  a  general  ver- 
dict on  the  general  issue;  but  it  expressly  requires  the  judge  who  tries  the 
cause  to  give  his  opinion  or  directions  to  the  jury  on  the  rnatter  in  issue^^^  "in 
like  manner  as  in  all  other  criminal  cases,^^  Lord  Mansfield,  in  delivering  the 
opinion  of  the  court  of  king's  bench,  in  the  case  of  The  Dean  of  St.  Asaph,  1 
Ersk.,  211,  said:  *' Whether  the  fact  alleged,  supposing  it  to  be  true,  be  a  legal 
excuse,  is  a  question  of  law;  whether  the  allegation  be  true,  is  a  question  of 
fact;  and  according  to  this  distinction  the  judge  ought  to  direct,  and  the  jury 
ought  to  follow  the  direction,  though  by  means  of  a  general  verdict  they  are 
intrusted  with  a  power  of  blending  law  and  fact  and  following  the  prejudices 
of  their  affections  or  passions."  And  in  page  217  he  says:  "  The  fundamental 
definition  of  trial  by  jury  depends  upon  a  universal  maxim  that  is  without  ex- 
ception: ad  qumstionem  juris  non  respondent  jxcratores  —  ad  qua^stionem  faxiti^ 
non  respondent  judices.  Where  a  question  can  be  severed  by  the  form  of  plead- 
ing, the  distinction  is  preserved  upon  the  face  of  the  record,  and  the  jury 
cannot  encroach  upon  the  jurisdiction  of  the  court. 

Where,  by  the  form  of  pleading,  the  two  questions  are  blended  together,  and 
cannot  be  separated  upon  the  face  of  the  record,  the  distinction  is  preserved  by 
the  honesty  of  the  jury.  The  constitution  trusts  that,  under  the  direction  of  a 
judge,  they  will  not  usurp  a  jurisdiction  which  is  not  in  their  province.  They 
do  not  know,  and  are  not  presumed  to  know,  the  law.  They  are  not  sworn  to 
decide  the  law;  they  are  not  required  to  decide  the  law.  If  it  appears  upon  the 
record,  they  ought  to  leave  it  there,  or  they  may  find  the  facts  subject  to  the 
opinion  of  the  court  upon  the  law.  But  further,  upon  the  reason  of  the  thing, 
and  the  eternal  principles  of  justice,  the  jury  ought  not  to  assume  the  jurisdic- 
tion of  the  law.  As  I  said  before,  they  do  not  know,  and  are  not  presumed  to 
know  anything  of  the  matter;  they  do  not  understand  the  language  in  which 
it  is  conceived,  or  the  meaning  of  the  terms.  They  have  no  rule  to  go  by  but 
their  affections  and  wishes.  It  is  said  that  if  a  man  gives  a  right  sentence 
upon  hearing  one  side  only,  he  is  a  wicked  judge,  because  he  is  right  by  chance 
only,  and  has  neglected  to  take  the  proper  method  to  be  informed;  so  the  jury 
who  usurp* the  judicature  of  the  law,  though  they  happen  to  be  right,  are  them- 
selves wrong,  because  they  are  right  by  chance  only,  and  have  not  taken  the 
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constitutional  way  of  deciding  the  question.  "  It  is  the  duty  of  the  judge  in 
all  cases  of  general  justice  to  tell  the  jury  how  to  do  right,  though  they  have 
it  in  their  power  to  do  wrong,  which  is  a  matter  entirely  between  God  and 
their  own  consciences." 


§1932.  Selecting  and  impaneliugr.— By  the  act  of  congress  of  July  20,  1840,  relating  to 
the  selection  and  impaneling  of  juries  in  the  courts  of  the  United  States,  the  courts,  from 
necessity,  were  to  exercise  a  discretion  as  to  the  practicability  of  designating  and  impaneling 
juries  according  to  the  mode  prescribed  for  selecting  juries  of  the  highest  courts  of  law  in 
the  state.  They  have  the  power  and  the  discretion  to  change  the  mode  from  time  to  time. 
The  court  may  assimilate  the  mode  of  designating  and  impaneling  grand  juries  to  that  prac- 
ticed in  the  inferior  courts  of  the  state,  if  that  exercised  in  the  highest  court  of  the  state  is 
not  commendable.     United  States  v.  Wilson,*  6  McL.,  604. 

§  193S.  The  act  of  congress  relating  to  the  selection  of  jurors  does  not  adopt  the  state  laws 
but  oDly  requires  conformity  to  them  in  certain  respects,  and  gives  courts  power  to  make 
rules  for  the  attainment  of  such  conformity.  The  act  does  not  require  a  minute  and  slavish 
adherence  to  the  details  of  the  state  practice,  or  that  the  federal  courts  shall  employ  any  offi- 
cers or  agencies  except  their  own,  or  those  under  their  control.  So  a  jury  list  of  a  federal 
court  is  not  required  to  be  taken  from  lists  made  by  state  authorities.  United  States  v.  Col- 
lins,* 1  Woods,  499. 

§  1934.  Where  the  laws  of  a  state  require  that  the  selection  of  jurors  be  made  from  the  tax 
lists,  such  requirement  is  not  binding  upon  a  federal  court.  The  obligation  upon  the  officers 
summoning  such  jury  is  that  they  shall  summon  men  having  the  same  qualifications  as  those 
summoned  by  the  state  officers.     Ibid. 

§  193o.  The  act  of  June  80, 1879,  in  regard  to  the  manner  in  which  jurors  shall  be  selected, 
providing  '*that  all  such  jurors,  grand  and  petit,  including  those  summoned  during  the  ses- 
sion of  the  court,  shall  be  publicly  drawn  from  a  box,"  etc.,  does  not  repeal  section  804  of 
the  Revised  Statutes,  declaring  that  '*when  from  challenges  or  otherwise  there  is  not  a  petit 
jury  to  determine  any  civil  or  criminal  cause,  the  marshal  or  his  deputy  shall,  by  order  of 
the  court  in  which  such  defect  of  jurors  happens,  return  jurymen  from  the  by-standers  suf- 
ficient to  complete  the  paneL"  Calling  from  the  by-standera  is  not  summoning  within  the 
meaning  of  the  act  first  recited.     United  States  v.  Rose,*  6  Fed.  R.,  136. 

§  1936.  The  accused  is  entitled  to  a  jury  selected  according  to  state  laws,  as  nearly  as 
practicable.    United  States  v.  Woodruff,*  4  McL.,  105. 

§  1987.  Where  a  juror,  whose  name  was  drawn  from  the  jury  box  in  due  order  of  lot,  to 
try  the  defendant,  left  the  court  without  leave,  and  objection  was  made  to  the  impaneling  of 
the  jury  without  such  juror,  which  was  overruled  and  the  jury  selected  without  him,  it  was 
held,  on  motion  in  arrest  and  for  a  new  trial,  that  no  error  had  been  committed.  United 
States  V,  Byrne,*  19  Blatch.,  259. 

§  1938.  The  act  of  congress  of  September  24,  1789,  in  referring  to  the  laws  of  the  states  in 
relation  to  juries,  applies  only  to  the  mode  of  selecting  them,  and  not  to  the  number  to  be 
selected.  As  to  the  former  the  laws  of  the  states  must  be  followed ;  as  to  the  latter  the  courts 
are  governed  by  the  common  law.    United  States  v.  Dow,*  Taney,  34. 

§  1939.  If  a  juror  is  misnamed  in  the  venire  he  cannot  be  sworn,  because  it  would  be  a 
mistrial  if  it  should  appear  from  the  record  that  the  juror  sworn  was  not  the  same  person 
who  was  summoned  and  returned  in  the  venire.    United  States  v.  Wilson,*  Bald.,  78. 

§  1940.  By  the  common  law  it  is  competent  to  take  the  grand  and  petit  jurors  from  the 
body  of  the  district  over  which  the  court  for  which  they  are  summoned  has  jurisdiction.  The 
People  V.  Green,*  1  Utah  T'y,  H. 

§  1941.  In  a  trial  in  the  United  States  circuit  court,  it  is  no  objection  that  the  order  for 
summoning  the  jury  who  were  to  try  the  indictment  was  issued  and  served  before  the  bill  of 
indictment  was  found  by  the  grand  jury.  In  that  court,  a  jury  is  not  drawn  for  a  single 
cause,  but  the  panel  is  returned  to  serve  in  all  proper  causes,  civil  as  well  as  criminal,  which 
may  be  dei)ending  at  that  terra  before  the  court.     United  States  u.  Cornell,*  2  Mason,  91. 

§  1943.  The  panel  having  been  exhausted,  the  marshal  was  directed  to  summon  talesmen. 
The  day  following,  on  the  opening  of  court,  the  marshal  returned  the  names  of  twenty -four 
persons  present  in  court  as  talesmen,  whose  names  were  placed  in  the  box,  and  from  whom 
a  jury  was  compjeted.  Held,  that,  notwithstanding  section  804,  Revised  Statutes,  directing 
the  marshal,  when  the  panel  is  exhausted,  to  summon  by-standers,  such  jurors  were  proper, 
and  that,  being  present  within  court  when  returned  and  their  names  placed  in  the  box,  they 
were  by-standcrs,  though  tliey  had  not  been  in  court  when  the  panel  was  exhausted  and  the 
order  made.  United  States  v.  Loughery,*  13  Blatch.,  267. 
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§  1943.  Where  the  whole  panel  was  drawn  out  of  the  balloting  box  without  fiiriiisl.in: 
twelve  names  unchallenged,  the  counsel  for  the  prisoner  was  allowed  to  retract  his  challenire 
of  one  who  had  been  rejected,  who  was  then  qualified  by  order  of  the  court.  United  States 
V.  Porter,  2  Dal,  ^\ 

g  194C  Challenge  for  cause  in  a  criminal  case  is  doubtless  a  constitutional  right,  as,  with- 
out its  exercise,  the  prisoner  might  be  deprived  of  an  impartial  jury;  but  it  seems  that  the 
peremptory  challenge  is  a  privilege  conferred  by  law,  and  may  be  enlarged,  abridged  or  an- 
nulled by  legislative  authority.     United  States  v.  Plumer,  3  Cliff.,  65.     See  ^  1913-14. 

§  1945.  After  challenging  individual  jurymen,  it  is  too  late  to  challenge  the  array.  Uuiteu 
States  V.  Lougbery,*  13  Blatch.,  267. 

§  1946.  It  is  good  cause  for  challenge  of  a  juror  in  a  case  where  the  punishment  is  death 
that  he  has  conscientious  scruples  against  giving  a  verdict  which,  in  its  consequences,  might 
be  the  means  of  taking  away  the  life  of  the  accused.     United  States  v.  WilSbn,*  Bald.,  78. 

g  1947.  A  juror  challenged  for  favor  is  presumed  indifferent  until  the  contrary  appears, 
and  if  the  party  challenging  does  not  support  his  challenge  with  effect  the  juror  must  be 
sworn.  Hence,  where  the  two  triers  could  not  agree,  the  juror  was  sworn.  United  States 
V,  Watkins,*  3  Cr.  C.  C.  441. 

§  1948.  Nothing  that  is  a  cause  of  challenge  to  a  juror  before  verdict  can  be  used  to  set 
aside  the  verdict,  as  for  a  mistrial,  even  though  the  cause  of  challenge  was  unknown  to  the 
party  when  the  jury  were  sworn.  Where,  in  a  criminal  trial,  one  of  the  jurors  was  deaf,  and 
the  fact  was  unknown  to  the  defendant  when  the  jury  were  sworn  and  impaneled,  it  was 
held  that  the  deafness  of  the  juror  was  no  cause  for  setting  aside  the  verdict.  United  States 
V.  Baker,  3  Ben.,  68. 

§  1949.  Scruples  of  conscience  as  to  the  lawfulness  of  capital  punishment  is  good  cause  for 
the  challenging  of  a  juror  in  a  capital  case.     United  States  r.  Ware,*  2  Cr.  C.  C,  477. 

§  1950.  When  a  new  tales  is  returned,  the  parties  have  a  right  to  challenge  any  one  of  the 
original  panel  who  has  been  formerly  sworn  in  chief,  but  it  must  be  for  a  cause  arising  after 
he  was  sworn;  not  for  cause  existing  before  he  was  sworn,  although  it  did  not  come  to  the 
knowledge  of  the  party  until  after  he  was  sworn.  The  court  cannot,  ex  niero  motu,  or  even 
upon  the  motion  of  the  counsel  for  the  United  States,  discharge  a  juror  who  has  been  sworn 
in  chief,  without  challenge,  because  the  juror  has  disclosed  to  the  court  matter  which  might 
be  given  in  evidence  under  .a  challenge.     United  States  r.  Watkins,*  3  Cr.  C.  C,  441. 

g  1951.  A  judgment  will  not  be  reversed  because  a  challenge  good  for  favor  was  sustained 
in  form  for  cause.  If  a  juror  is  incomi)etent  it  matters  not  on  what  form  of  challenge  he 
was  set  aside.     Reynolds  v.  United  States,  8  Otto,  145  (§j^  854-865). 

§  1952.  Where  it  is  alleged  that  a  challenge  to  a  juror  for  cause  was  improperly  overruled 
because  the  evidence  on  his  voir  dire  showed  he  was  prejudiced,  the  finding  of  the  trial  court 
upon  that  issue  should  not  be  set  aside  unless  error  is  manifest.  No  less  stringent  rules 
should  be  applied  by  the  reviewing  court  in  such  a  case  than  those  which  govern  in  the  con- 
sideration of  motions  for  a  new  trial  on  the  ground  that  the  verdict  is  against  the  evidence. 
It  must  be  made  clearly  to  appear  that  upon  the  evidence  the  court  ought  to  have  found  the 
juror  had  formed  such  an  opinion  that  in  law  he  could  not  be  deemed  impartial.  The  case 
must  be  one  in  which  it  is  manifest  the  law  left  nothing  to  the  conscience  or  discretion  of  the 
court.    Ibid, 

§  1953.  Peremptory  challenge.—  Where  the  defendant  in  a  criminal  case  has  fully  exer- 
cised his  right  of  peremptory  challenge,  it  is  not  necessary  that  that  fact  should  appear  from 
the  record.     United  Stat^^s  v.  Plumer,  8  Cliff.,  66.     See  §  1912. 

§  1954.  Peremptory  challenges  must  be  made  alternately  by  the  government  and  the 
accused.     United  States  v.  Cole,*  5  McL  ,  513. 

§  1955.  In  offenses  made  capital  by  the  act  of  April  30,  1790,  the  party  may  challenge 
twenty  jurors  peremptorily,  and  in  treason  thirty-five.  In  offenses  made  capital  since  the  act 
of  1790,  the  party  is  entitled  to  thirty-five  peremptory  challenges,  according  to  the  rules  of  the 
common  law.     United  States  v.  Dow,*  Taney,  34. 

§  1956.  At  common  law,  the  right  of  peremptory  challenge  does  not  exist  in  cases  of  misde- 
meanor. The  act  of  July  20.  1840,  declaring  that  **  jurors  to  serve  in  the  courts  of  the  United 
States  in  each  state  respectively  shall  have  the  like  qualifications,  and  be  entitled  to  the  like 
exemptions,  as  jurors  of  the  highest  court  of  law  of  such  state  now  have,  and  are  entitled  to, 
and  shall  hereafter,  from  time  to  time,  have  and  be  entitled  to,  and  shall  be  designated  by 
'  ballot,  lot,  or  otherwise,  according  to  the  mode  of  forming  juries  now  practiced,  and  here- 
after to  be  practiced  therein,  in  so  far  as  such  mode  may  be  practicable  by  the  courts  of  the 
United  States,  or  the  oflScors  thereof,"  does  not  adopt  as  the  practice  for  the  courts  of  the 
United  States  a  state  law  allowing  peremptory  challenge  in  misdemeanors.  United  States  v, 
Devlin.*  6  Blatch.,  71. 

§  1957.  The  government  having  the  right  to  challenge  jurors  peremptorily,  it  should  stand 
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upon  the  same  footing  with  the  defense,  and  has  no  right  to  a  qualified  challenge.  It  must 
extrcise  the  right  of  challenge  at  once  or  not  at  all.    United  States  v,  Butler,*  1  Hughes,  457. 

§  19^8.  In  prosecutions  for  murder  the  United  States  has  the  right  of  qualified  peremptory 
challenge,  that  is,  the  right  to  have  a  juror  stand  aside,  and  to  have  him  excluded  without 
cause  shown,  unless  the  panel  is  exhausted  by  the  challenges  of  the  defendant.  (Per  Nelson, 
J. ;  Betts,  J.,  dissenting.)    United  States  v.  Douglass,*  2  Blatch.,  207. 

§  lOoO.  In  criminal  prosecutions  in  the  federal  courts  the  prosecution  has  a  qualified  right 
of  challenge.  It  may  require  the  juror  to  stand  aside  for  the  time,  but  if  the  panel  is 
exhausted  he  cannot  be  excused  unless  challenged  for  cause.  United  States  v.  Wilson,* 
Bald.,  78. 

§  19H0.  The  defendant  in  the  courts  of  the  United  States  has  no  right  of  peremptory  chal- 
lenge except  in  capital  cases,  though  such  challenges  are  allowed  in  the  courts  of  the  state  in 
which  he  is  tried.  United  States  v  Cottingham,*  2  Blatch.,  470;  United  States  v,  Carrigo,* 
1  Cr.  C.  C,  49. 

?  19ei.  The  law  of  March  3,  1868  (13  Statutes  at  Large,  500),  does  not  give  the  right  of  per- 
emptory challenge  in  any  except  capital  cases.     United  States  v.  Randall.*  Deady,  5*24. 

§  1963.  Where  an  offense  is  charged  in  an  indictment  as  a  felony  the  defendant  is  entitled 
to  the  peremptory  challenges  given  in  cases  of  felony,  although  the  act  would  have  constituted 
a  lesser  offense  had  it  not  been  charged  to  have  been  done  feloniously.  United  States  v. 
Browning,*  1  Cr.  C.  C,  830. 

S  1968.  Peremptory  challenge  is  allowable  in  a  trial  for  manslaughter.  United  States  v. 
Craig.  2  Cr.  C.  C,  36. 

g  19o4.  A  defendant  indicted  for  simple  larceny,  under  the  acts  of  congress,  is  held  not  to 
be  entitled  to  the  right  of  peremptory  challenge.     United  States  v,  Toms,  1  Cr.  C.  C,  607. 

§  1965.  The  act  of  congress  of  March  2,  1831,  declaring  that  every  person  duly  convicted 
"of  maliciously  and  wilfully  burning  any  dwelling-house  .  .  .  or  .  .  .  any  of  the 
public  buildings  in  the  cities,  towns  or  counties  of  the  District  of  Columbia,  belonging  to  the 
United  States,  or  the  said  cities,  towns  or  counties,"  etc.,  ''  or  as  being  accessory  thereto,  shall 
be  sentenced  to  suffer  imprisonment  and  labor  for  a  period  of  not  less  than  one  nor  more 
than  ten  years,"  does  not  describe  a  capital  offense.  The  defendant  is  not,  therefore,  entitled 
to  a  peremptory  challenge ;  and  the  statute  of  limitations  is  two  years.  United  States  v. 
White,*  5  Cr.  C.  C,  78. 

§  1966.  Upon  an  indictment  for  stealing,  under  the  act  of  congress  of  April  30,  1790,  it  was 
held  that  no  peremptory  challenge  was  allowable.  United  States  v.  McPherson,  1  Cr.  C.  C, 
517. 

§1967.  Upon  an  indictment,  under  the  act  of  congress,  for  casting  away  and  destroying  a 
vessel,  by  the  owner,  for  the  purpose  of  injuring  the  underwriters,  the  defendant  is  entitled 
to  thirty-five  peremptory  challenges,  this  being  the  number  that  might  be  challenged  in  all 
capital  cases  at  common  law.     United  States  t^.  Johns,*  1  Wash.,  363. 

§  1968.  A  state  law  giving  a  defendant  in  a  criminal  case  the  right  of  peremptory  challenge 
does  not  apply  in  the  federal  courts.     United  States  v.  Shive,*  Bald.,  610. 

§  1969.  In  the  absence  of  an  act  of  congress  permitting  it  in  that  particular  case,  the  de- 
fendant, in  a  prosecution  for  forgery,  has  no  right  of  peremptory  challenge.     Ibid. 

§  1970.  Upon  a  joint  trial  each  prisoner  is  entitled  to  his  full  number  of  peremptory  chal- 
lenges, and  jurors  challenged  by  each  must  be  withdrawn  from  the  panel  as  to  all.  United 
States  V.  Marchant,  12  Wheat.,  480  (gs5  2691-93). 

§  1971.  The  right  of  peremptory  challenge  is  not  of  itself  a  right  to  select,  but  a  right  to 
reject  jurors.  It  excludes  from  the  panel  those  whom  the  prisoner  objects  to,  until  he  has 
exhausted  his  challenges,  and  leaves  the  residue  to  be  drawn  for  his  trial  according  to  the 
established  order  or  usage  of  the  court.    Ibid. 

§  1972.  <{nalillcations. —  It  is  no  legal  objection  to  a  juror  that  he  served  in  a  former  case 
against  the  same  defendant.    United  States  v,  Watkins,*  3  Cr.  C.  C,  441. 

§  1978.  Where  two  defendants  are  tried  separately,  the  fact  that  a  juror  called  on  the  trial 
of  the  second  was  a  juror  on  the  trial  of  the  first  is  no  cause  for  challenge  unless  he  has 
formed  or  expressed  an  opinion  as  to  the  case  of  the  second.  United  States  v.  Wilson,* 
Bald.,  78. 

§  1974.  The  statute  of  Rhode  Island,  directing  that  the  jurors  drawn  to  serve  at  any  courc 
shall  be  warned  to  attend  by  the  town  sergeant  six  days  before  the  court  at  which  they  are  to 
serve,  if  obligatory  on  the  United  States  circuit  court,  has  nothing  to  do  with  the  qualifica- 
tions of  jurors  or  the  regularity  of  their  draft.  Jurors  are  not  less  qualified  because  they 
attend  without  being  warned.    United  States  v.  Cornell,*  2  Mason,  91. 

g  1975.  If  a  prisoner  was  tried  by  lawful  jurors,  it  is  after  the  trial  utterly  unimportant 
what  were  the  defects  of  other  jurors  who  were  summoned  and  not  sworn ;  it  is  therefore  no 
objection,  after  the  trial,  that  two  Quakers  summoned  were  discharged  without  being  chal- 
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lenpjed  by  either  side,  upon  expressing*  without  being  under  oath  or  affirmation,  that  they  had 
scruples  of  conscience  against  sitting  as  jurors  in  a  capital  case.     Ibid, 

^1976.  The  court  sustained  a  challenge  for  cause,  under  section  820,  Revised  Statutes,  on 
the  ground  that  the  juror  had  served  in  the  Confederate  army.  United  States  v.  Butler,* 
1  Huglies,  457. 

g  1977.  A  juror  cannot  be  excluded  from  the  jury  box  for  failure  to  pay  taxes,  when,  own- 
ing taxable  property,  he  has  not  been  assessed.     United  States  v.  Reynolds,*  1  Utah  "Fy,  22ft. 

§  1978.  Under  a  law  requiring  that  the  proper  officer  ''shall  alternately  select  the  name  of 
a  male  citizen  of  the  United  States  who  has  resided  in  the  district  for  the  period  of  six  months 
next  preceding,"  it  is  error  not  to  sustain  a  challenge  to  a  juror  who  was  not  a  citizen  of  the 
United  States  at  the  time  his  name  was  placed  upon  the  jury  list,  nor  at  the  time  he  was 
drawn  and  summoned,  but  who  was  naturalized  two  days  after  the  term  of  the  court  for 
which  he  was  drawn.    People  v.  Shafer,*  1  Utah  Ty,  260. 

§  1979.  A  person  temporarily  residing  in  another  state,  but  with  the  intention  of  returning, 
is  a  competent  juror  in  the  state  of  his  former  residence,  though  the  law  requires  therefor  the 
qualifications  of  an  elector,  and  an  elector  is  obliged  to  have  resided  in  the  state  a  year,  and 
thirty  days  in  the  precinct  where  he  offers  to  vote.     United  States  v,  Thorpe,*  2  Bond,  340. 

§  1980.  In  a  trial  for  treason,  where  there  had  been  an  attempt  by  portions  of  the  press  to 
prejudice  the  public  mind,  and  to  anticipate  the  decision  of  the  court  and  jury  upon  the 
subject,  the  court  allowed  more  searching  questions  than  are  usually  allowed  to  be  put  to  the 
persons  summoned  as  jurors.    United  States  v.  Hanway,  2  Wall.  Jr.,  139. 

§5 1981.  Where  a  juror,  on  being  sworn  concerning  his  qualifications  to  sit  on  the  jury,  on 
Examination  by  the  defendant's  counsel  states  that  he  has  had  a  conversation  with  another 
person  concerning  the  case  since  he  was  summoned  as  a  juror,  and  the  defense  interposes  no 
challenge,  but  accepts  the  juror,  and  he  is  sworn,  the  defendant  cannot  afterwards  rely  on 
the  incompetency  of  the  juror  as  a  ground  for  a  new  trial.  United  States  v.  Smith,*  1  Saw., 
277. 

§  1982.  Upon  an  indictment  for  having  deposited  a  lottery  circular  in  the  mail,  it  is  no 
ground  for  a  motion  to  quash  the  panel,  before  the  jury  is  sworn,  that  a  witness  for  the  pros- 
ecution has  conversed  with  some  of  the  jurymen  on  the  panel  about  lottery  prosecutions  and 
the  evidence  gathered  by  him  and  in  his  possession,  and  what  he  expects  to  do  in  the  future, 
and  that  three  of  the  jurymen  have  heard  the  conversation  or  portions  thereof.  United 
States  V.  Duff,*  19  Blatch.,  9. 

g  19 S3.  In  a  trial  for  bigamy,  it  is  no  error  to  exclude  a  juror  because  he  believes  that  the 
practice  of  polygamy  is  in  obedience  to  the  will  of  God ;  and  especially  when  the  bias  of  the 
juror  has  been  tried  by  triers  according  to  the  laws  of  the  territory,  and  the  challenge 
found  true.  It  is  competent  to  inquire  into  the  religious  t)elief8  of  a  juror  in  such  a  case. 
Miles  V,  United  States,*  13  Otto,  304. 

§  1984.  Upon  the  trial  of  an  indictment  for  polygamy,  it  was  held  that  a  juror  was  rightly 
excluded,  who,  upon  being  asked  "  Are  you  living  in  polygamy  ?",  refused  to  answer,  under 
the  caution  of  the  court  that  he  need  not  criminate  himself.  United  States  v.  Reynolds,*  1 
Utah  Ty,  819. 

§  1985.  The  decision  upon  the  challenge  of  a  juror  for  favor  is  not  reviewable  on  a  motion 
for  new  trial  or  in  arrest.     United  States  v.  McHenry,*  6  Blatch.,  503. 

g  19S6.  When  a  juror  is  challenged  for  favor  his  indifference  should  not  be  submitted  to 
triers,  unless  the  court,  from  the  answer  which  led  to  the  challenge,  cannot  ascertain  his  indif- 
ference. But  this  rule  is  varied  in  case  one  of  the  jurora  has  been  a  juror  in  the  trial  of  one 
jointly  indicted  with  the  defendant,  but  who  was  tried  separately.  In  the  case  of  such  jurors 
the  question  of  their  indifference  will  be  submitted  to  the  triers.  United  States  v,  Wilson,* 
Bald.,  78. 

§  1987.  Upon  proceedings  on  an  indictment  for  depositing  a  lottery  circular  in  the  mail, 
questions,  asked  a  juror  challenged  for  favor,  whether  he  would  give  less  credit  to  the  defend- 
ant's testimony  because  he  is  proved  to  be  in  the  lottery  business,  and  whether  he  would  give 
less  credit  to  the  testimony  of  any  person  proved  to  be*in  the  lottery  business  than  he  would 
to  a  person  not  in  that  business,  are  rightly  excluded.  The  occupation  of  a  person  may 
always  be  shown  as  bearing  upon  his  credibility.     United  States  v.  Duff,*  19  Blatch.,  9. 

§  1988.  It  cannot  be  held  that  the  fact  of  having  heard,  before  he  was  impaneled,  general 
talk  about  the  wickedness  of  those  engaged  in  an  illegal  occupation,  disqualifies  a  person 
from  sitting  as  a  juror  upon  the  trial  of  one  engaged  in  such  occupation,  who  is  charged  with 
crime.     Ibid, 

§  1989.  The  fact  that  a  person  is  prejudiced  against  the  lottery  business  does  not  disqualify 
him  for  sitting  as  a  juror  in  a  case  in  which  the  defendant  is  charged  with  a  violation  of  the 
law  in  relation  to  lotteries.     United  States  v,  Borger,  19  Bhitch.,  249  (gg  2687-90). 

§  1990.  In  impaneling  a  jury  to  try  an  indictment  for  sending  circulars  relating  to  lotteries 
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through  the  mail,  questions  to  a  juror,  whether  he  had  any  prejudice  against  the  lottery-  busi- 
ness or  those  engaged  in  it,  whether  he  was  disposed  in  his  mind  to  put  an  end  to  the  traffic 
in  lottery  tickets,  and  whether  he  was  in  favor  of  active  measures  for  the  suppression  of  tlie 
lottery  business,  were  correctly  excluded  as  immaterial  and  as  not  tending  to  disclose  any 
prejudice  which  would  render  the  juror  incompetent.  United  States  i*.  Noelke,  17  Blatch., 
554  (§§  975-987) 

g  1901.  Where  it  was  shown  by  affidavit  tliat  a  juror,  in  a  case  in  which  a  verdict  of  guilty 
had  been  rendere<i,  after  being  summoned  to  serve  for  the  term,  used  expressions  evincing  a 
bias  or  prejudice  generally  against  certain  cases  known  as  the  Indian  agency  cases,  and  the 
case  in  question  was  one  of  those  cases,  the  court  reversed  the  judgment  and  remanded  the 
cause.     United  States  i\  Upham,*  2  Mont.  Ty,  170. 

§  1993.  Upon  a  trial  of  an  indictment  for  a  misdemeanor,  it  is  competent  for  the  court, 
after  a  juror  has  been  examined  on  the  voir  dire  as  to  his  bias  and  sworn,  and  tlien  chal- 
lenged, to  admit  evidence  as  to  his  bias,  and  exclude  him,  if  it  is  not  made  to  appear  that  the 
cause  of  challenge  for  which  he  was  rejected  existed  wlien  he  was  sworn.  United  States  t\ 
Morris,*  1  Curt.,  23. 

§  199S.  It  is  a  good  cause  of  challenge  to  a  juror  that  he  has  a  bias  or  prejudice  against 
the  prisoner,  and  does  not  stand  indifferent  towards  him,  toucliing  his  guilt  or  innocence  of  the 
crime  with  which  he  is  clmrged.  or  has  made  up  his  mind  or  expressed  an  opinion  on  the 
subject.     United  States  v,  Wilson,*  Bald.,  78. 

S  1904.  The  proper  question  to  ask  a  juror  is  whether  ho  has  formed  and  delivered  an  opin- 
ion as  to  the  guilt  of  the  prisoner.     United  States  v.  Devaughan,*  8  Cr.  C.  C,  84. 

§  1995.  Where  a  juror  forms  and  delivers  an  opinion  as  to  the  guilt  of  the  prisoner,  aft^r 
being  summoned,  with  a  view  to  disqualify  himself,  he  is  guilty  of  a  contempt,    ibid, 

%  1996.  A  challenge  of  a  juror  is  held  to  have  been  correctly  overruled,  where  the  juror 
stated  that  he  had  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  but  he  did 
not  think  that  that  opinion  was  such  as  to  influence  his  verdict,  there  being  nothing  shown 
either  by  the  juror  or  by  extrinsic  testimony  to  give  the  court  any  idea  of  the  character  or 
nature  of  the  opinion.     United  States  v.  Ueynolds,*  1  Utah  Ty,  319. 

§  1997.  It  is  no  cause  for  challenge  that  a  juror  read  about  a  half  a  column  in  a  newspaper 
concerning  the  case,  when  his  testimony  shows  beyond  a  doubt  that  he  had  formed  no  fixed 
opinion,  or  made  up  his  mind  respecting  the  guilt  of  the  accused.  United  States  i'.  McIIenry,* 
6  Blatch.,  503. 

§  190S.  Upon  an  indictment  for  treason,  a  juror  who  stated  that  he  had  formed  some  opin- 
ion relative  to  the  matter  to  be  tried,  but  had  not  expressed  it;  and  that  he  had  made  up  bis 
mind  as  to  the  subject  of  treason,  provided  the  facts  were  proved,  but  not  as  to  the  guilt  of 
the  prisoner,  was  excluded  by  the  court  upon  challenge  for  cause.  United  States  v.  Han  way, 
2  Wall.  Jr.,  139. 

§  1999.  On  an  indictment  for  treason,  a  juror,  on  being  questioned,  stated  that  he  had 
read  the  newspaper  accounts  at  the  time,  and  had  come  to  his  own  conclusions;  that  he,  at 
the  time,  made  up  his  mind  that  the  offense  was  treason,  though  he  did  not  remember  of 
having  expressed  any  opinion.     On  being  challenged  for  cause,  he  was  set  aside.    Ibid, 

§  2003.  It  is  no  reason  for  excluding  a  juror  upon  an  indictment  for  treason,  that,  when 
asked  whether  be  has  formed  an  opinion  as  to  the  matter  to  be  tried,  he  answers  that  he  has 
formed  an  opinion  that  the  laws  have  been  outraged.     Ibid, 

§  2001.  A  juror,  in  a  trial  for  treason,  said  that  he  had  *' expressed  an  unfavorable  opinion 
towards  the  course  of  these  gentlemen,"  but  that  he  was  sensible  of  no  such  bias  or  preju- 
dice as  would  affect  his  action  as  a  juror ;  that  he  had  neither  formed  nor  expressed  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused,  or  of  the  other  persons  alleged  to  have 
participated  with  him  in  the  offense  charged ;  that  he  did  not  know  any  of  *'  these  gentlemen 
individually,*'  and  that  he  had  not  formed  or  expressed  anything  more  than  an  opinion 
against  the  transaction,  and  that  the  persons  engaged  in  it  ought  to  be  punished.  He  was 
held  to  be  a  competent  juror.    Ibid, 

§  2002.  Upon  an  indictment  for  treason,  a  juror  who,  being  asked  whether  he  has  formed 
or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  says  that  he  is  in  doubt, 
but  that  if  it  is  not  treason  he  does  not  see  how  treason  can  be  committed  against  the  United 
States,  is  not  incompetent  to  sit  as  a  juror  if  his  opinions  are  not  of  such  a  character  as  to  influ- 
ence his  action  if  the  court  shall  instruct  him  that  they  are  erroneous.  If  they  will  influence 
him  in  any  degree,  notwithstanding  such  instructions,  it  is  a  good  cause  of  challenge.     Ibid, 

§  2008.  The  prosecution  have  no  right  to  ask  a  juror  whether  he  has  so  made  up  his  mind 
as  to  the  character  of  the  crime  that  it  could  not  be  altered  in  the  course  of  the  trial.     Ibid, 

§  2004.  A  juror  sworn  on  his  voir  dire  testified  that  he  believed  he  had  formed  an  opinion, 
but  that  he  had  never  expressed  it,  and  that  he  did  not  believe  that  it  would  influence  his  ver- 
dict on  hearing  the  testimony.     A  challenge  for  this  cause  being  overruled,  the  supreme 
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court  OD  a  writ  of  error  held  the  niliag  to  be  proper.  Reynolds  v.  United  States,  8  Otto,  145 
(§§  854-865). 

§  2005.  -On  a  trial  for  polygamy,  persons  living  in  polygamy  are  not  competent  jurors,  sq^d 
it  matters  not  on  what  form  of  challenge  they  were  set  aside,  whether  for  cause  or  favor. 
Ibid 

§  2006.  Provincp  of  the  jnry. —  A  jury  in  a  criminal  case  have  nothing  to  do  with  the 
punishment  prescribed  by  law  for  the  offense  charged,  or  the  real  or  apparent  hardship  of  the 
case.  United  States  v.  Dodd,*  15  Int.  Rev.  Rec,  9;  United  States  v.  Bittinger,*  21  Int  Rev. 
Rec,  342.     See  g,^  1915-19. 

g  2007.  A  jury  has  nothing  to  do  with  the  consequences  which  may  follow  conviction. 
Unite<l  States  v.  Blaisdell,*  3  Ben.,  132.- 

§  2008.  The  act  of  congress  of  May,  1790,  ch.  9,  §  82,  declaring  that  the  defendant,  on  con- 
viction for  a  violation  of  its  provisions,  shall  "  be  imprisoned  not  exceeding  twelve  months 
and  fined  not  exceeding  three  hundred  dollars,"  the  jury  are  to  find  the  verdict  and  the  court 
to  assess  the  fine.  And  the  state  practice  requiring  the  jury  to  iissoss  tlie  fine  will  not  be  fol- 
lowed.    United  States  v.  Mundell,*  1  Huglies,  415;  6  Call  (Va.),  245. 

§  2009.  Questions  of  jurisdiction  are  ordinarily  for  the  court;  but  where  the  jurisdiction 
depends  upon  the  existence  of  facts,  the  jury  may,  under  the  direction  of  the  court,  affirm 
through  the  medium  of  a  verdict  that  tiiere  is  or  is  not  jurisdiction.  United  States  v, 
Sanders,*  Hemp.,  483. 

J^  2010.  In  a  criminal  prosecution  the  jurj'  are  bound  to  presume  that  all  the  testimony 
which  is  pertinent  to  the  issue  in  question  and  favorable  to  the  defendant  has  been  submitted 
to  them.     United  States  v.  Mayer,*  Deady,  127. 

g  2011.  as  to  Issncs  of  law  and  of  fact.— The  court  is  bound  to  declare  the  law,  when- 
ever it  is  called  upon,  both  in  civil  and  in  criminal  cat:ps;  but  in  the  latter,  it  is  the  duty  of  the 
court  to  inform  the  jury  that  they  are  not  obliged  to  take  its  direction  as  to  the  law.  United 
States  V.  Hodges,*  2  Wheeler,  477.     See  S  1915. 

§  2012.  In  criminal  cases  the  jury  is  tlie  judge  both  of  the  law  and  of  the  fact,  in  the 
sense  that  if  they  acquit  the  accused  their  judgment  therein  is  final.  While  it  is  not  abso- 
lutely bound  by  the  opinion  of  the  court  as  to  the  law,  the  interests  of  justice  are  better  served 
by  its  doing  so.     United  States  v.  Wilson,*  Bald.,  78. 

§  2013.  Under  the  constitutional  provision  that  **  the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury,"  it  is  tlie  duty  of  the  court  to  decide  every  question  of  law 
which  arises  in  a  criminal  trial.  If  the  question  touches  any  matter  aifecting  the  course  of 
the  trial,  such  as  the  competency  of  a  witness,  or  the  admission  of  evidence,  the  jury  receive 
no  direction  concerning  it.  If  the  question  of  law  enters  into  the  issue,  and  forms  part  of 
it,  the  jury  are  to  be  told  what  the  law  is,  and  they  are  bound  to  consider  that  they  are  truly 
told,  that  law  they  are  to  apply  to  the  facts,  and  in  this  sense  they  pass  on  both  the  law  and 
facts.     United  States  v.  Morris,*  1  Curt,  23. 

§  2014.  The  jurors  are  the  judges  of  the  facts  in  a  criminal  case,  and,  unless  the  evidence 
greatly  preponderates  against  the  verdict,  courts  are  exceedingly  cautious  in  interfering  with 
the  verdict  of  the  jury.     Leschi  v.  Washington  Territory,*  1  Wash.  Ty.  13. 

§  2015.  Juries  are  not  to  look  at  the  consequences  of  conviction.  That  is  a  matter  for  the 
law;  and  the  jury  has  no  power  to  repeal,  alter,  dispense  with  or  annul  its  provisions.  The 
degree  of  the  punishment  cannot  alter  the  weight  of  the  evidence  or  the  meaning  and  words 
of  the  law,  and  a  jury  is  bound  to  render  its  verdict  by  these  alone,  be  the  punishment  what 
it  may.    United  States  v.  Wilson,*  Bald.,  78. 

g  2010.  A  jury  in  a  criminal  case  is  bound  by  the  decision  of  the  supreme  court  of  the 
United  States  as  to  the  constitutionality  of  the  law  upon  which  the  prosecution  is  founded. 
United  States  v.  Shive,*  Bald.,  5i0. 

§  201 7.  The  question  whether  one  fact  can  be  inferred  from  another  is  a  question  of  law, 
and  to  be  decided  by  the  court ;  and  if  the  inference  can,  in  law,  be  drawn,  it  ought  to  be 
drawn  by  the  jury,  if  there  be  no  contradictory  evidence.  United  States  v,  Stockwell,*  4  Cr. 
C.  C,  671. 

>5  2018.  In  a  criminal  case,  the  jury  have  a  right  to  give  a  general  verdict,  and  in  doing  so 
must,  of  necessity,  decide  upon  the  law  as  well  as  the  facts  of  the  case.  United  States  v, 
Fenwick,*  4  Cr.  C.  C,  675. 

§  2019.  It  is  the  duty  of  the  jury  in  every  criminal  case  to  accept  the  law  as  laid  down  to 
them  by  the  court.  If  the  jury  were  at  liberty  to  settle  the  law  for  themselves,  the  effect 
would  be,  not  only  that  the  law  itsolf  would  be  most  uncertain,  from  the  different  views 
which  different  juries  might  take  ot  it,  but  in  case  of  error  there  would  be  no  remedy  or  re- 
dress by  the  injured  party,  for  the  court  would  have  no  right  to  review  the  law  as  it  had  been 
settled  by  the  jury.  United  States  v.  Battiste,  2  Sumn.,  243 ;  United  States  v.  Doyle,*  6  Saw., 
612;  United  States  u.  Anthony,  11  Blatch.,  2iO. 
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§  2020.  Although  the  jury  have  the  power  to  disregard  the  instructions  of  the  court,  niv^ 
in  case  of  acquittal  their  decision  is  final,  yet  they  have  no  moral  right  to  adopt  their  own 
view  of  the  law.  It  is  their  duty  to  take  the  law  from  the  court  and  apply  it  to  the  facts  of 
the  case.     United  States  v.  Greathouse,  4  Saw.,  457  (§§  1183-94). 

§  2021.  Juries,  in  criminal  cases,  have  not  the  right  to  decide  any  question  of  law.  United 
States  V.  Riley,*  5  Blatch.,  204. 

§  2022.  It  is  no  error  to  require  the  counsel  to  argue  the  questions  of  law,  in  a  criminal 
c«£e,  to  the  court  instead  of  the  jury.  Argument  on  questions  of  law  should  be  addressed  to 
the  court;  on  questions  of  fact,  to  the  jury.    Ibid, 

§  2023.  The  counsel  are  not  permitted  to  argue  a  question  of  law  to  the  jury  which  has  been 
submitted  by  both  parties  to  the  court,  and  by  them  decided,  and  the  jury  instructed  thereon. 
The  only  way  in  which  the  jury  can  decide  the  law  of  a  case  is  by  giving  a  general  verdict, 
which  necessarily  involves  the  question  of  law  as  well  as  of  fact.  But  if  the  instruction  actu- 
ally given  exceeds  the  matter  submitted  to  tiie  court,  and  involves  questions  of  law  not  in-' 
volved  in  the  instruction  aslced,  the  counsel  may  argue  to  the  jury  any  such  questions  not 
involved  in  the  instructions  asked.     United  States  v.  Watkins,*  3  Cr.  C.  C,  441. 

§  3024.  Counsel  will  not  be  permitted  to  argue  a  point  of  law  to  the  jury  against  an  instruc- 
tion which  has  already  been  given,  aithougli  the  counsel  have  not  asked  the  opinion  of  the 
court  on  the  point.  The  jury  in  a  criminal  case  have  a  right  to  find  a  general  verdict,  which 
includes  the  question  of  law  as  well  as  of  fact;  but thoy  have  no  right  to  decide  the  question 
of  law,  disconnected  from  the  fact.     United  States  v.  Columbus.*  5  Cr.  C.  C,  30 1. 

§  2025.  88  to  weight  of  evidence  and  credibility  of  witnesses. — The  jury  are  the  judges 

of  the  weight  of  the  evidence  and  the  credibility  of  the  witnesses.  United  States  v.  Faulke,* 
'6McL.,  349;  United  States  v.  Coons,*  1  Bond,  1;  United  States  v.  Harries,*  2  Bond,  311; 
United  States  v.  Smith,  2  Bond,  330;  United  States  v.  Colt,*  5  McL.,  513;  United  States  v. 
Dodge,*  Deady,  186;  United  States  v.  Babcock,*  3  Dill.,  619.  But  they  must  act  carefully  and 
with  judgment  in  exercising  their  discretion,  especially  in  the  case  of  hostile  and  friendly 
witnesses.     United  States  v.  Mayer,*  Deady,  127. 

§  2026.  The  jury  are  not  bound  to  believe  the  testimony  of  the  accused  simply  because  it 
is  uncontradicted.  The  jury  are  the  judges  of  the  credibility  of  witnesses.  United  States  v. 
Borger,  19  Blatch..  249  (gg  2687-90). 

§2027.  In  judging  of  the  credibility  of  a  witness,  the  jury  will  always  consider  the  cir- 
cumstances under  which  he  testifies,  and  under  which  his  statements  at  different  times  were 
made.     United  States  v.  Brown,*  4  McL.,  142. 

§  2028.  In  a  criminal  case  the  jury  is  the  sole  judge  of  the  degree  of  credit  to  be  given  to 
the  testimony  of  witnesses,  and  the  inferences,  if  any,  to  be  drawn  from  the  facts  proved. 
Yet  the  power  of  the  jury  must  not  be  arbitrarily  exercised,  but  must  be  subordinate  to  the 
rules  of  evidence.    United  States  v.  Dodge,*  Deady,  186. 

§  2020.  To  the  jury  exclusively  belongs  the  duty  of  weighing  the  evidence  and  determining 
the  credibility  of  witnesses.  With  that  the  court  has  absolutely  nothing  to  do.  The  degree 
of  credit  due  to  a  witness  should  be  determined  by  his  character  and  conduct;  by  his  manner 
upon  the  stand;  his  relation  to  the  controversy  and  to  the  parties ;  his  hopes  and  fears ;  his 
bias  or  impartiality;  the  reasonableness,  or  otherwise,  of  the  statements  he  makes;  the 
strength  or  weakness  of  his  recollection,  viewed  in  the  light  of  all  the  other  testimony,  facts 
and  circumstances  of  the  case.  If  any  of  the  witnesses  are  shown  knowingly  to  have  testi- 
fied falsely  on  the  trial,  touching  matters  involved,  the  jury  are  at  liberty  to  reject  the 
whole  of  their  testimony  on  the  trial  of  the  case.     United  States  v.  Babcock,*  3  Dill.,  619. 

g  2030.  If  the  jury  find  that  a  witness  has  deliberately  testified  falsely  in  a  material  point,  it 
has  a  right  to  believe  that  he  is  not  worthy  of  credit  in  any  particular.  United  States  v. 
Blaisdell,*  3  Ben.,  132. 

S  20S1.  In  judging  of  the  credibility  of  witnesses,  the  jury  should  consider  the  motives  by 
which  they  are  influenced  and  the  manner  in  which  they  conducted  themselves  on  the  exam- 
ination.    United  States  v.  Buchanan,*  4  Hughes,  487. 

g  2032.  The  credibility  of  witnesses  must  be  considered  and  judged  of  by  the  jury,  and  the 
jury  may  consider  and  give  weight  to  the  reputed  good  character  of  the  defendant  in  con- 
nection with  the  other  facts  in  the  case.     United  States  i'.  Emerson,  6  McL.,  406. 

g  2033.  Where  the  defendant  in  a  criminal  case  has  voluntarily  made  contradictory  state- 
ments,* such  statements  cannot,  as  in  the  case  of  an  ordinary  witness,  have  the  effect  of 
merely  neutralizing  his  testimony,  but  the  jury  must  be  left  to  draw  therefrom  such  infer- 
ences as  in  view  of  all  the  circumstances  may  seem  just,  and  they  may  properly  infer,  if 
truth  is  withheld,  that  it  was  done  because  the  truth  might  not  be  favorable  to  innocence. 
United  States  v.  Gleason,*  Woolw.,  128. 

§  2084.  Taking  case  from  jury.— Though  the  right  to  a  trial  by  jury  in  a  criminal  case  is 
a  constitutional  right,  yet  in  cases  where  all  the  facts  are  conceded,  or  they  are  proved  and 
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uncontradicted  by  evidence,  the  court  has  the  right  to  take  the  case  from  the  jury  and  decide 
it  as  a  matter  of  law.    Unted  States  v.  Anthony,  11  Blatch.,  200. 

§  2035.  Where  a  female  was  indicted  under  the  act  of  May  81,  1870,  for  voting  at  an  elec- 
tion for  representatives  in  congress,  in  New  York,  where  none  but  males  have  the  right  to 
vote  for  members  of  the  most  numerous  branch  of  the  legislature,  and  the  fact  that  she 
voted  was  not  denied  but  conceded,  the  court  refused  t'»  submit  to  the  jury  whether  the  de- 
fendant believed  she  had  a  right  to  vote,  and  directed  the  jury  to  find  a  verdict  of  guilty. 
Held,  on  motion  for  a  new  trial,  that  the  action  of  the  court  was  not  erroneous,  and  that  the 
right  (^f  trial  by  jury  was  not  violated.     Ibid, 

§  203G.  Separation.—  It  seems  that  on  a  trial  for  murder  the  jury  should  not  be  allowed  to 
separate.    United  States  v.  Woois,  4  Cr.  C.  C,  487. 

§  2037.  Bight  of  trial  by  jury. —  In  criminal  proceedings  to  declare  the  forfeiture  of  prop« 
erty,  the  owner  thereof  has  the  sam  3  right  to  be  informed  of  the  nature  of  the  charge,  and 
to  a  jury  trial,  as  he  would  enjoy  in  an  action  against  him  personally.  Greene  v.  Briggs,  1 
Curt.,  331. 

§  2038.  Laws  conferring  criminal  jurisdiction  on  justices  of  the  peace  must  preserve  un- 
impaired the  right  of  trial  by  jury  or  the  whole  proceeding  is  void  ab  initio.    Ibid, 

^  2039.  In  a  criminal  case  the  accused  has  an  absolute  right  to  a  trial  by  jury.  He  has  a 
right,  also,  to  be  so  charged  that,  when  the  trial  takes  place,  the  jury  shall  pass  upon  the 
whole  charge  so  far  as  it  involves  matters  of  fact,  and  shall,  under  the  direction  of  the  court, 
apply  the  law  to  all  mixed  questions  of  law  and  fact.     Ibid. 

%  2040.  The  offense  of  libel  was  always  triable  by  a  jury,  and  must  be  under  the  constitu- 
tion of  the  United  States.     In  re  Dana,  7  Ben.,  4. 

§  2041.  The  act  of  June  17,  1S70,  establishing  a  police  court  in  the  District  of  Columbia, 
which  had  jurisdiction  of  all  misdemeanors  not  punishable  by  imprisonment  in  the  peniten- 
tiary, and  in  which  the  trial  was  to  be  without  juiy.  is  unconstitutional  so  far  as  it  includes 
offenses  triable  at  common  law  by  a  jui*y,  even  though  it  provides  for  an  appeal  from  that 
court  to  a  court  in  which  the  offense  is  triable  by  jury.     Ibid. 

§  2042.  Swearing  the  jury.—  Under  an  act  prescribing  the  oath  that  the  jury  shall  take, 
but  not  requiring  such  oath  to  be  spread  upon  the  record,  a  record  which  recites  that  the  jury 
were  duly  sworn  is  sufficient.     Leschi  v.  Washinorton  Territory,*  I  Wash.  Ty,  13. 

§  2043.  Discharge  after  being  sworn.—  After  a  juror  has  been  sworn,  the  court  can  dis- 
charge him  for  objection  taken,  without  the  consent  of  the  defendant.  United  States  v. 
Watkins,*  3  Cr.  C.  C,  441. 

§  2044.  After  the  jury  has  been  sworn  and  the  prosecution  has  begun  the  opening,  in  a 
capital  case,  the  court  cannot,  without  the  consent  of  the  prisoner,  excuse  a  juror  at  his  own 
request,  because  he  cannot,  consistently  with  his  feelings,  sit  in  a  case  of  life  and  deaths 
United  States  v.  Randall,  2  Cr.  C.  C,  412. 

XXVI.  Indictment. 
1.  7n  Genej'ak 

Summary —  Objections  good  on  demurrer  are  good  in  arrest,  §  2045.—  Charging  fraud,  %  2046. — 
Offenses  created  by  statute,  %%  2047,  2048.—  Use  of  the  word  wilfully,  g§  2049,  2050.— Vari- 
ance  as  to  name  of  owner  of  property,  §  2051. 

g  2045.  Any  objection  to  an  indictment  which  would  be  good  on  demurrer  is  fatal  on  a 
motion  in  arrest  of  judgment.     United  States  v.  Goggin,  ^g  2052-53. 

§  2040.  An  indictment  charging  fraud  of  any  sort  ought  to  aver  wherein  the  fraud  consisted 
and  by  what  means  it  was  effected.     Ibid. 

^  2047.  The  general  rule  that  an  indictment  for  an  offense  created  by  statute  is  sufficient  if 
it  follows  the  language  of  the  statute  is  subject  to  the  qualification  that  the  accused  must  be 
apprised  by  the  indictment  with  reasonable  certainty  of  the  nature  of  the  accusation  against 
him,  to  the  end  that  he  may  prepare  his  defense  and  plead  the  judgment  as  a  bar  in  a  subse- 
quent prosecution  for  the  same  offense.     Ibid.     See  §  2135. 

§  2018.  Where  a  statute  defining  an  offense  contams  an  exception  in  the  enacting  clause, 
which  is  so  incorporated  with  the  language  defining  the  offense  that  the  ingredients  of  the 
offense  cannot  be  accurately  and  clearly  described  if  the  exception  is  omitted,  the  rules  of 
good  pleading  require  that  an  indictment  founded  upon  the  statute  must  allege  enough  to 
show  that  the  accused  is  not  within  the  exception ;  but  if  the  language  of  the  section  defining 
the  offense  is  so  entirely  separable  from  the  exception  that  the  ingredients  constituting  the 
offense  may  be  accurately  and  clearly  defined  without  any  reference  to  the  exception,  the 
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pleader  may  safely  omit  any  such  reference,  as  the  matter  contained  in  the  exception  is  mat- 
ter of  defense,  and  must  he  shown  by  the  accused.    United  States  t?.  Cook,  §i^  2054-58. 

§  2049.  Where  a  statute  defining  an  offense  describes  it  as  a  wilful  act,  the  information 
must  also  charge  that  the  act  was  wilful.    United  States  v.  Three  Railroad  Cars,  §g  2059-64. 

§  2050.  The  word  "wilfully  *'  is  commonly  used  in  a  bad  sense  to  express  an  evil  or  im- 
proper motive,  intent  or  feeling,  or  to  characterize  an  act  done  wantonly,  or  one  which  a  man 
of  reasonable  knowledge  and  ability  must  know  to  be  contrary  to  his  duty.     Ibid. 

§  20ol.  A.  was  indicted  for  an  assault  committed  on  board  a  vessel,  under  the  act  of  1825.  The 
twenty-second  section  of  this  act  describes  the  offense,  and  section  5,  conferring  jurisdiction 
over  the  offense  upon  the  circuit  court,  requires  that  the  offense  should  have  been  committed 
on  board  of  a  vessel  belonging  to  citizens  of  the  United  States.  The  indictment  alleged  that 
the  ship  was  the  property  of  William  Nye,  and  the  proof  showed  it  to  be  the  property  of  Wil- 
lard  Nye.  It  being  wholly  immaterial  who  were  the  owners  of  the  ship,  provided  it  belonged 
Us  citizens  of  the  United  States,  and  the  objection  of  variance  applying  solely  to  words  which 
state  the  jurisdiction  and  not  to  words  descriptive  of  the  offense  charged,  the  variance  was 
held  not  fatal    United  States  v.  Howard,  §§  2065-70.    See  §  2125. 

[Notes.— See  gg  2071-2209.] 

UNITED  STATES  v.  GOGGIN. 
(Circuit  Court  for  Wisconsin:  9  Bissell,  269-274,     1880.) 

Opinion  by  Dyer,  J. 

Statement  of  Facts. —  This  is  an  indictment  for  presenting  for  payment  to 
the  pension  agent  in  Milwaukee  a  false  and  fraudulent  claim  for  pension 
moneys.  The  defendant  was  tried  and  convicted  at  the  last  term  of  the  court, 
and  the  case  is  again  up  for  consideration  upon  a  motion  in  arrest  of  judgment. 
It  is  not  without  reluctance  that  I  have  come  to  the  conclusion  which  I  am 
constrained  to  announce,  since  the  evidence  adduced  on  the  trial  tended  strongly 
to  show  the  perpetration  of  a  gross  fraud  upon  the  government;  but  it  is  the 
duty  of  the  court  to  administer  the  law  according  to  its  best  understanding, 
regardless  of  consequences. 

The  defendant  was  indicted  under  section  5438,  Revised  Statutes  of  the 
United  States,  which  provides  that  every  person  who  presents  for  payment,  to 
or  by  any  person  or  officer  in  the  civil  service  of  the  United  States,  any  claim 
upon  or  against  the  government  or  any  department  thereof,  knowing  such 
claim  to  be  false,  fictitious  or  fraudulent,  shall  be  punished  as  the  statute 
directs. 

§  2052.  In  an  indictment  for  presenting  a  fraudulent  claim  against  the  gov- 
ernment it  is  not  sufficient  to  follow  the  words  of  the  statute.  Degree  of  particvr 
larity  required. 

The  indictment  contains  three  counts,  but  as  they  are  equivalent  in  form, 
reference  to  one  will  be  sufficient:  The  first  count  charges  that  on  the  4th  day 
of  December,  1879,  the  defendant  did  present  and  cause  to  be  presented  for 
payment  to  and  by  a  person  in  the  civil  service  of  the  United  States,  to  wit, 
Edward  Ferguson,  a  pension  agent  of  the  United  States,  at  the  city  of  Mil- 
waukee, a  claim  against  the  government  of  the  United  States,  to  wit,  a  claim 
for  the  sum  of  $24  then  and  there  claimed  and  represented  by  the  defendant 
to  be  due  to  him  from  the  said  government  of  the  United  States,  as  a  pensioner, 
UD'ier  and  by  virtue  of  a  certain  instrument  known  as  a  pension  certificate, 
^hich  said  pension  certificate  had  been  theretofore  procured  and  obtained  by 
the  said  Richard  Goggin  upon  false  and  fraudulent  pi.jofs,  and  by  criminal 
and  fraudulent  devices,  and  without  the  authority  of  law,  and  in  fraud  of  the 
law  governing  pensions  and  pension  certificates;  he,  the  said  Richard  Gogsrin, 
well  knowing  at  the  time  and  place  of  making  said  claim,  and  of  pres(»nrin  ^ 
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the  same  for  payment,  that  it  was  then  and  there  false,  fictitious  and  fraudu- 
lent. Objection  is  made  to  this  indictment  as  not  stating  any  offense,  or,  in 
other  words,  that  no  offense  is  described  with  such  certainty  as  the  law  of 
criminal  pleading  requires.  The  reply  of  the  learned  district  attorney  is  that 
it  states  the  offense  substantially  in  the  language  of  the  statute,  and  that  this 
is  sufficient.  It  will  be  observed  that  the  gist  of  the  offense,  as  it  is  defined  in 
the  statute,  is  the  presentation  for  payment  of  a  false  or  fraudulent  claim. 
The  indictment  alleges  no  facts  which  constitute  the  fraud;  it  is  not  shown 
how  the  fraud  was  perpetrated,  nor  wherein  the  claim  was  false,  except  that 
the  defendant  presented  a  claim  which  he  represented  to  be  due  to  him  by 
virtue  of  a  pension  certificate  which  had  been  theretofore  procured  upon  false 
and  fraudulent  proofs,  and  by  unlawful  and  fraudulent  devices,  and  without 
authority  of  law.  What  the  false  and  fraudulent  proofs  and  unlawful  and 
fraudulent  devices  were  is  not  stated.  The  question  is,  are  these  allegations 
sufficiently  certain,  and  do  they  contain  statements  of  fact  which  will  support  a 
conviction?  My  impression  upon  the  argument  was  that  the  objection  urged 
by  counsel  for  defendant  was  not  one  which  reached  the  substance  of  the  in- 
dictment, and  that  as  he  had  not  moved  to  quash,  his  objection  was  not  good 
in  arrest  of  judgment;  but  the  rule  is  that  any  objection  to  an  indictment 
which  would  be  good  upon  demurrer  is  fatal  on  motion  in  arrest,  and  thi^  being 
so,  the  objection  to  the  indictment,  if  well  grounded  in  law,  may  be  as  well 
taken  at  the  present  stage  of  the  proceedings  as  by  motion  to  quash.  In  the 
case  of  United  States  v.  Watkins,  3  Cranch,  C.  C,  441,  the  court  had  occasion 
to  state  the  rule  with  reference  to  certainty  in  alleging  fraud  in  a  case  of  false 
pretenses,  and  it  was  there  held  that  an  indictment  charging  fraud  should  aver 
the  means  by  which  the  fraud  was  effected;  that  fraud  is  an  inference  of  law 
from  certain  facts,  and  the  indictment  must  aver  all  the  facts  which  constituted 
the  fraud;  that  whether  an  act  has  been  fraudulently  done  is  a  question  of  law, 
so  far  as  the  moral  character  of  the  act  is  involved;  to  aver  that  an  act  was 
fraudulently  done  is  therefore  to  aver  a  matter  of  law  and  not  a  matter  of  fact. 

§  2053.  An  indictinent  charging  fraud  mu%t  allege  wherein  the  fravd  con- 
sisted. 

It  is  true  that  this  was  a  case  of  false  pretenses,  and  there  may  be  a  well- 
grounded  distinction,  as  urged  by  the  learned  counsel  for  the  United  States, 
between  such  a  case  and  the  case  in  hand ;  because,  in  a  case  of  false  pretenses, 
it  is,  undoubtedly,  essential  that  the  facts  and  circumstances  should  be  alleged 
with  such  certainty  that  the  court  may  see  upon  the  face  of  the  pleading  that 
the  pretenses  were  false,  and  that  they  were  of  such  character  and  were  made 
under  such  circumstances  as  constituted  false  pretenses,  within  the  meaning  of 
the  criminal  law;  that  they  were  relied  upon  —  acted  upon,  and  that  the  party 
defrauded  had  a  right  to  rely  upon  them;  and  herein, and  perhaps  in  some  other 
respects,  such  a  case  is  distinguishable  from  the  case  at  bar.  But  it  is,  undoubt>- 
edly,  a  sound  principle  that  an  indictment  charging  fraud  of  any  sort  ought  to 
aver  with  requisite  particularity  wherein  the  fraud  consisted,  and  the  means  by 
which  it  was  effected,  and  I  have  been  unable  to  find  any  cases  which  dispense 
with  the  application  of  this  rule.  It  is  true  that  many  of  the  niceties  and 
technicalities  with  reference  to  form  in  criminal  pleadings  which  once  existed 
are  not  allowed  now  to  prevail,  but  I  do  not  understand  that  there  has  been 
any  relaxation  of  the  rule  with  reference  to  certainty  and  clearness  as  to  the 
matter  charged.  It  is  also  a  general  rule  that  in  an  indictment  for  an  offense 
created  by  statute,  it  is  sufficient  to  describe  the  offense  in  the  words  of  the 
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statute.  In  the  case  of  The  United  States  v.  Simmons,  96  U.  S.,  360  (§§  2110-14, 
infra\  the  supreme  court  had  occasion  to  point  out  the  precise  scope  and  lim- 
itation of  this  rule,  and,  after  stating  the  rule,  Mr.  Justice  Ilarlan  says  in  the 
opinion :  "  But  to  this  general  rule  there  is  the  qualification,  fundamental  in  the 
law  of  criminal  procedure,  that  the  accused  must  be  apprised  by  the  indict- 
ment, with  reasonable  certainty,  of  the  nature  of  the  accusation  against  him, 
to  the  end  that  he  may  prepare  his  defense  and  plead  the  judgment  as  a  bar  to 
any  subsequent  prosecution  for  the  same  offense;"  and  here,  I  think,  we  strike 
the  fatal  point  in  this  indictment.  For,  after  consideration,  I  am  unable  to  see 
how  the  defendant  qould  plead  his  present  conviction  under  this  indictment, 
and  a  judgment  thereon,  in  bar  of  a  second  prosecution  for  the  same  offense. 
It  is  alleged  only  that  he  presented  to  the  pension  agent  a  claim  for  pension 
moneys  under  a  pension  certificate,  which  was  procured  by  false  and  fraudulent 
proofs,  and  unlawful  and  fraudulent  devices.  The  fraud  should  have  been,  by 
apt  allegation,  more  particularly  identified ;  it  should  have  been  alleged  what 
the  proofs  and  devices  were,  and  wherein  they  were  fraudulent;  and  it  is,  in  my 
judgment,  immaterial  when  the  proofs  were  made  or  .devices  resorted  to, 
whether  at  the  time  of  presenting  the  claim,  or  at  a  time  anterior,  if  they  were 
made  as  the  basis  for  obtaining  the  pension  certificate.  If  the  fraudulent 
devices  had  consisted  of  an  act  done  when  payment  was  demanded,  it  would, 
I  think,  be  clear  that  the  nature  of  the  devices  or  particular  fraud  practiced  at 
the  time  should  be  alleged,  and  if  this  is  so,  it  seems  also  essential  that  they 
should  be  alleged,  though  they  were,  in  fact,  practiced  at  and  before  the  time 
of  obtaining  the  pension  certificate.  The  offense,  it  is  true,  was  one  committed, 
not  in  1867,  when  the  pension  certificate  was  obtained,  but  in  1877  and  in 
1878,  when  payment  of  an  instalment  was  demanded;  that  is,  a  claim  was 
presented  for  payment  at  those  times;  but,  going  back  to  the  origin  of  the 
alleged  fraud,  I  do  not  understand  why  it  is  not  as  necessary  to  allege  wherein 
the  fraud  consisted  at  its  inception  and  when  made  the  basis  for  obtaining  the 
pension  certificate,  as  it  would  be  if  it  consisted  of  some  device  practiced  at 
the  very  time  the  claim  was  presented  for  payment. 

It  was  necessary  to  show  the  alleged  fraud  and  the  acts  which  constituted  it, 
on  the  trial,  and  it  was  therefore  necessary  that  the  same  facts  should  be 
alleged,  at  least  with  sufficient  particularity  to  enable  the  defendant  to  plead 
any  judgment  which  might  follow,  as  a  bar  to  a  subsequent  prosecution  for  the 
same  offense.  The  allegation  is  that  a  claim  was  presented  by  the  defendant, 
aiJ  a  pensioner,  under  and  by  virtue  of  a  certain  instrument  known  as  a  pension 
certificate;  but  this  certificate  is  not  described  so  that  it  can  be  identified,  as  I 
think  it  should  have  been,  as,  by  date,  the  names  of  the  persons  who  purported 
to  sign  it,  and  the  like,  so  as  to  satisfy  the  requirements  of  the  rule  as  laid  down 
by  the  supreme  court  in  United  States  v.  Simmons,  supra.  If  we  adopt  as 
authoritative  upon  the  question  under  consideration  the  case  of  The  United 
States  V.  Bettilini,  15  Int.  Rev.  Eec,  32,  which  is  a  case  somewhat  in  opposi- 
tion to  United  States  v,  Ballard,  13  Int.  Rev.  Rec,  195,  it  is  very  clear  that 
we  should  have  to  hold  this  indictment  insufficient;  and  I  incline  to  the  opinion 
that  the  correct  rule  is  stated  in  the  former  case. 

It  was  urged  upon  the  argument  that  what  is  alleged  in  the  indictment  in 
regard  to  fraud  in  obtaining  the  pension  certificate  relates  to  the  evidence  of 
the  offense,  and  not  the  offense  itself;  but  it  is  not  the  presentation  of  the 
claim  for  payment  which  makes  the  offer-se,  it  is  the  presentation  for  payment 
of  a  false  or  fraudulent  claim;  and  as  no  fraud  can  be  committed  but  by  deceit- 


§2053.  CRIMES  AND  CRIMINAL  PROCEDURE. 

ful  practices,  the  particular  practices  by  which  the  fraud  was  here  committed, 
or  which  made  the  claim  fraudulent,  should  have  been  so  set  forth  as  to  make 
the  fraud  appear  upon  the  face  of  the  indictment.  This  may  be  in  a  certain 
sense  alleging  the  evidence  of  the  offense,  but  it  is  rather  the  statement  of 
essential  facts  which  constitute  the  fraud,  and  therefore  make  the  presentation 
for  payment  of  the  claim  a  criminal  offense.  The  point  is  one  that  cannot  be 
made  clearer  by  elaboration.  I  rest  my  judgment  upon  the  fact  that  the  allega- 
tions of  the  pleading  are  not  sufficient,  within  the  rule  stated  by  the  supreme 
court,  to  apprise  the  defendant  with  that  certainty  which  the  law  requires  of 
the  nature  of  the  accusation  against  him,  to  the  end  that  he  may  prepare  his 
defense  and  plead  the  judgment  as  a  bar  to  any  subsequent  prosecution  for  the 
same  offense.    Judgment  must  be  arrested. 

UNITED  STATES  v.  COOK, 
(17  Wallace,  168-182.     1872.) 

Ceetificate  of  Division  from  U.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Officers  and  other  persons  charged  with  the  safe- 
keeping, transfer  and  disbursement  of  the  public  moneys,  are  required  by  an 
act  of  congress  to  keep  an  accurate  entry  of  each  sum  received,  and  of  each 
payment  or  transfer;  and  the  sixteenth  section  of  the  same  act  provides  that 
if  any  one  of  the  said  officers  shall  convert  to  his  own  use,  in  any  wa}^  what- 
ever, any  portiqn  of  the  public  moneys,  intrusted  to  him  for  safe-keeping,  dis- 
bursement or  transfer,  or  for  any  other  purpose,  every  such  act  shall  be  deemed 
and  adjudged  to  be  embezzlement  of  so  much  of  the  public  moneys  as  shall  be 
thus  taken  and  converted,  which  is  therein  declared  to  be  a  felony;  and  the 
same  section  also  provides  that  all  persons  advising  or  participating  in*  such 
act,  being  convicted  thereof  before  any  court  of  the  United  States  of  compe- 
tent jurisdiction,  shall  be  punished  as  therein  provided.     9  Stats,  at  Large,  63. 

Founded  on  that  provision,  the  indictment  in  this  case  contained  six  counts, 
charging  that  the  defendant,  as  paymaster  in  the  army,  had  in  his  custody  for 
safe-keeping  and  disbursement,  a  large  sum  of  public  money,  intrusted  to  him 
in  his  official  character  as  an  additional  paymaster  in  the  army,  and  that  he,  on 
the  respective  days  therein  alleged,  did  unlawfully,  knowingly  and  feloniously 
embezzle  and  convert  the  same  to  his  own  use.  Such  conversion  is  alleged  in 
the  first  count,  on  the  1st  of  May,  1862,  in  the  second  on  the  6th  of  July, 
in  the  third  on  the  16th  of  October,  in  the  fourth  on  the  12th  of  September,  in 
the  fifth  on  the  20th  of  September,  and  in  the  sixth  on  the  15th  of  November, 
all  in  the  same  year.  Service  was  made,  and  the  defendant  appeared  and  de- 
murred to  the  first  five  counts,  showing  for  cause  that  it  appears  on  the  face 
of  the  indictment,  and  by  the  allegations  of  the  said  several  counts,  that  the 
crime  charged  against  him  was  committed  more  than  two  years  before  the  in- 
dictment was  found,  and  filed  in  court. 

Three  questions  were  presented  by  the  demurrer  for  the  decision  of  the 
court,  upon  which  the  opinions  of  the  judges  were  opposed,  in  substance  and 
effect  as  follows:  (1)  Whether  it  was  competent  for  the  defendant  to  take  ex- 
ception, by  demurrer,  to  the  sufficiency  of  the  first  five  counts  of  the  indict- 
ment for  the  causes  assigned.  (2)  Whether  the  said  five  counts,  or  either  of 
them,  allege  or  charge,  upon  their  face,  any  crime  or  otfense  against  the  de- 
fendant for  \y\vcb.   !.■   ;;  ]'  -f.]'^  in  law  to  be  put  upon  trial,  convicted  and  pu".- 
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ished.  Both  of  those  questions  are  presented  in  the  record  as  one,  but  inasmuch 
as  the  answers  to  them  must  be  different,  it  is  more  convenient  to  divide  the 
question  into  two  parts.  (3)  AVhether  the  thirty-second  section  of  the  crimes 
act  applies  to  the  case,  and  limits  the  time  within  which  an  indictment  must  be 
found  for  such  an  offense.     1  Stat,  at  Large,  119. 

Forgery  of  public  securities  was  made  a  capital  felony  by  that  act,  as  well  as 
treason^  piracy  and  murder,  and  the  thirty-second  section  of  the  act  provides 
that  no  person  shall  be  prosecuted,  tried  or  punished  for  treason  or  other  capi- 
tal felony,  wilful  murder  or  forgery  excepted,  unless  the  indictment  for  the 
same  shall  be  found  by  the  grand  jury  within  three  years  next  after  the  trea- 
son or  capital  offense  shall  be  done  or  committed.  Id.  Provision  is  also  made 
by  the  succeeding  clause  of  the  same  section,  that  no  person  shall  be  prosecuted, 
tried  or  punished  for  any  offense,  not  capital,  unless  the  indictment  for  the 
same  shall  be  found  within  two  years  from  the  time  of  committing  the  offense. 
Fines  and  penalties,  under  any  penal  statute,  were  also  included  in  the  same 
jimitation,  but  that  part  of  the  clause  having  been  superseded  by  a  subsequent 
enactment,  it  is  omitted.  6  id.,  322;  Stimpson  v.  Pond,  2  Curt.,  502.  Ap- 
pended to  the  thirty-second  section,  enacting  the  limitation  under  consideration, 
is  the  following  proviso:  Provided^  that  nothing  herein  contained  shall  extend 
to  any  person  or  persons  fleeing  from  justice.     1  Stat,  at  Large,  119. 

§  2054.  Hides  of  pleading  in  setting  out  an  offense  created  and  limited  Try 
statute. 

Where  a  statute  defining  an  offense  contains  an  exception,  in  the  enacting 
clause  of  the  statute,  which  is  so  incorporated  with  the  language  defining  the 
offense  that  the  ingredients  of  the  offense  cannot  be  accurately  and  clearly  de- 
scribed if  the  exception  is  omitted,  the  rules  of  good  pleading  require  that  an 
indictment  founded  upon  the  statute  must  allege  enough  to  show  that  the  ac- 
cused is  not  within  the  exception ;  but  if  the  language  of  the  section  defining 
the  offense  is  so  entirely  Separable  from  the  exception  that  the  ingredients  con- 
stituting the  offense  may  be  accurately  and  clearly  defined  without  any  refer- 
ence to  the  exception,  the  pleader  may  safely  omit  any  such  reference,  as  the 
matter  <5ontained  in  the  exception  is  matter  of  defense  and  must  be  shown  by 
the  accused.     Steel  u  Smith,  1  Barn.  &  Aid.,  99;  Archb.  Cr.  PL,  15th  ed.,  54. 

Offenses  created  by  statute,  as  well  as  offenses  at  common  law,  must  be  ac- 
curately and  clearly  described  in  an  indictment,  and  if  they  cannot  be,  in  any 
case,  without  an  allegation  that  the  accused  is  not  within  an  exception  con- 
tained in  the  statute  defining  the  offense,  it  is  clear  that  no  indictment  founded 
upon  the  statute  can  be  a  good  one  which  does  not  contain  such  an  allegation, 
as  it  is  universally  true  that  no  indictment  is  sufficient  if  it  does  not  accurately 
and  clearly  allege  all  the  ingredients  of  which  the  offense  is  composed.  Kex 
V.  Mason,  2  Term  R.,  581.  With  rare  exceptions,  offenses  consist  of  more  than 
one  ingredient,  and  in  some  cases  of  many,  and  the  rule  is  universal  that  every 
ingredient  of  which  the  offense  is  composed  must  be  accurately  and  clearly 
alleged  in  the  indictment,  or  the  indictment  will  be  bad,  and  may  be  quashed 
on  motion,  or  the  judgment  may  be  arrested,  or  be  reversed  on  error.  Archb. 
Cr.  PL,  15th  ed.,  54. 

§  2035.  If  an  exception  or  proviso  is  part  of  the  description  of  the  offense  it 
must  he  set  forth  in  the  indictment^  otherwise  it  is  matter  of  defense.  This  rule 
iwt  a  universal  criterion. 

Text- writers  and  courts  of  justice  have  sometimes  said  that,  if  the  exception 
is  in  the  enacting  clause,  the  party  pleading  must  show  that  the  accused  is  not 
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within  the  exception,  but  where  the  exception  is  in  a  subsequent  section  or 
statute,  that  the  matter  contained  in  the  exception  is  matter  of  defense  and 
must  be  shown  by  the  accused.  Undoubtedly  that  rule  will  frequently  hold 
good,  and  in  many  cases  prove  to  be  a  safe  guide  in  pleading,  but  it  is  clear 
that  it  is  not  a  universal  criterion,  as  the  words  of  the  statute  defining  the 
oflFense  may  be  so  entirely  separable  from  the  exception  that  all  the  ingredients 
constituting  the  offense  may  be  accurately  and  clearly  alleged  without  any  refer- 
ence to  the  exception.  Commonwealth  v.  Hart,  11  Cush.,  132.  Cases  have 
also  arisen,  and  others  may  readily  be  supposed,  where  the  exception,  though 
in  a  subsequent  clause  or  section,  or  even  in  a  subsequent  statute,  is  neverthe- 
less clothed  in  such  language,  and  is  so  incorporated  as  an  amendment  with 
the  words  antecedently  employed  to  define  the  offense,  that  it  would  be  impos- 
sible to  frame  the  actual  statutor}^  charge  in  the  form  of  an  indictment  with 
accuracy,  and  the  required  certainty,  without  an  allegation  showing  that  the 
accused  was  not  within  the  exception  contained  in  the  subsequent  clause,  sec- 
tion or  statute.  Obviously  such  an  exception  must  be  pleaded,  as  otherwise 
the  indictment  would  not  present  the  actual  statutory  accusation,  and  would 
also  be  defective  for  the  want  of  clearness  and  certainty.  State  v.  Abbey,  29 
Vt,  66;  1  Bish.  Cr.  Pro.,  2d  ed.,  §  639,  n.  3. 

Support  to  these  views  is  found  in  many  cases  where  the  precise  point  was 
well  considered.  Much  consideration  was  given  to  the  subject  in  the  case  of 
Commonwealth  v.  Hart,  11  Cush.,  130,  where  it  is  said  that  the  rule  of  plead- 
ing a  statute  which  contains  an  exception  is  the  same  as  that  applied  in  pleading 
a  private  instrument  of  contract;  that  if  such  an  instrument  contains  in  it,  first, 
a  general  clause,  and  afterwards  a  separate  and  distinct  clause  which  has  the 
effect  of  taking  out  of  the  general  clause  something  that  otherwise  would  be 
included  in  it,  a  party  relying  upon  the  general  clause  in  pleading  may  set  out 
that  clause  only,  without  noticing  the  separate  and  distinct  clause  which  oper- 
ates as  an  exception,  but  if  the  exception  itself  is  incorporated  in  the  general 
clause^  then  the  party  relying  on  "the  general  clause  must,  in  pleading,  state 
the  general  clause  together  with  the  exception,"  which  appears  to  be  correct, 
but  the  reasons  assigned  for  the  alternative  branch  of  the  rule  are  not  quite 
satisfactory,  as  they  appear  to  overlook  the  important  fact  in  the  supposed  case 
that  the  exception  itself  is  supposed  to  be  incorporated  in  the  general  clause. 

Where  the  exception  itself  is  incorporated  m  the  general  clause,  as  is  supposed 
in  the  alternative  rule  there  laid  down,  then  it  is  correct  to  say,  whether  speak- 
ing of  a  statute  or  private  contract,  that  unless  the  exception  in  the  general 
clause  is  negatived  in  pleading  the  clause,  no  offense  or  no  cause  of  action  will 
appear  in  the  indictment  or  declaration  when  compared  with  the  statute  or 
contract,  but  when  the  exception  or  proviso  is  in  a  subsequent  substantive 
clause,  the  case  contemplated  in  the  enacting  or  general  clause  may  be  fully- 
stated  without  negativing  the  exception  or  proviso,  as  a  prima  facie  case  is 
stated,  and  it  is  for  the  party  for  whom  matter  of  excuse  is  furnished  by  the 
statute  or  contract  to  bring  it  forward  in  his  defense. 

Commentators  and  judges  have  sometimes  been  led  into  error  by  supposing 
that  the  words  "enacting  clause,"  as  frequently  employed,  mean  the  section  of 
the  statute  defining  the  offense,  as  contradistinguished  from  a  subsequent  sec- 
tion in  the  same  statute,  which  is  a  misapprehension  of  the  term,  as  the  only 
real  question  in  the  case  is  whether  the  exception  is  so  incorporated  with  the 
substance  of  the  clause  defining  the  offense  as  to  constitute  a  material  part  of 
the  description  of  the  acts,  omission  or  other  ingredients  which  constitute  the 
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offense.  Such  an  offense  mu6t  be  accurately  and  clearly  described,  and  if  the 
exception  is  so  incorporated  with  the  clause  describing  the  offense  that  it 
becomes  in  fact  a  part  of  the  description,  then  it  cannot  be  omitted  in  the  plead- 
ing, bnt  if  it  is  not  so  incorporated  with  the  clause  defining  the  offense  as  to 
become  a  material  part  of  the  definition  of  the  offense,  then  it  is  matter  of 
defense  and  must  be  shown  by  the  other  party,  though  it  be  in  the  same  section 
or  even  in  the  succeeding  sentence.  2  Lead.  Or.  Cas.,  2d  ed.,  12;  Vavasour  v, 
Ormrod,  9  DowL  &  Ryl.,  599;  Spieres  v.  Parker,  1  Term  R,  141;  Common- 
wealth V.  Bean,  14  Gray,  53;  1  Stark.  Or.  PL,  246. 

Both  branches  of  the  rule  are  correctly  stated  in  the  case  of  Steel  v.  Smith, 
1  Barn.  &  Aid.,  99,  which  was  a  suit  for  a  penalty,  and  may  perhaps  be  regarded 
as  the  leading  case  upon  the  subject.  Separate  opinions  were  given  by  the 
judges,  but  they  were  unanimous  in  the  conclusion,  which  is  stated  as  follows 
by  the  reporter:  "Where  an  act  of  parliament  in  the  enacting  clause  creates 
an  offense  and  gives  a  penalty,  and  in  the  same  section  there  follows  a  proviso 
containing  an  exception  which  is  not  incorporated  in  the  enacting  clause  hy  any 
words  of  reference^  it  is  not  necessary  for  the  plaintiff  in  suing  for  the  penalty 
to  njjgative  such  proviso  in  his  declaration."  All  of  the  judges  concurred  in 
that  view,  and  Bayley,  J.,  remarked  that  where  there  is  an  exception  so  incor- 
porated with  the  enacting  clause  that  the  one  cannot  be  read  without  the  other, 
there  the  exception  must  be  negatived. 

§  12056.   What  is  an  exception  and  what  a  proviso  in  a  statute. 

Poubtless  there  is  a  technical  distinction  between  an  exception  and  a  pro- 
vis<:»,  as  an  exception  ought  to  be  of  that  which  would  otherwise  be  included  in 
the  category  from  which  it  is  excepted,  and  the  ofiSce  of  a  proviso  is  either  to 
except  something  from  the  enacting  clause  or  to  qualify  or  restrain  its  general- 
ity, or  to  exclude  some  ground  of  misinterpretation  of  it,  as  extending  to  cases 
not  intended  to  be  brought  within  its  operation,  but  there  are  a  great  many  ex- 
amples where  the  distinction  is  disregarded  and  where  the  words  are  used  as  if 
they  were  of  the  same  signification.  Gurly  v.  Gurly,  8  CI.  &  F.,  764;  Minis  v. 
United  States,  15  Pet.,  445;  Stephen,  PL  (9th  Am.  ed.),  443.  Few  better 
guides  upon  the  general  subject  can  be  found  than  the  one  given  at  a  very  early 
period,  by  Treby,  C.  J.,  in  Jones  v,  Axen,  1  Ld.  Raym.,  120,  in  which  he  said, 
the  difference  is  that  where  an  exception  is  incorporated  in  the  body  of  the 
clause  he  who  pleads  the  clause  ought  also  to  plead  the  exception,  but  when 
there  is  a  clause  for  the  benefit  of  the  pleader,  and  afterwards  follows  a  proviso 
which  is  against  him,  he  shall  plead  the  clause  and  leave  it  to  the  adversary  to 
show  the  proviso;  which  is  substantially  the  same  rule  in  both  its  branches  as 
that  given  at  a  much  more  recent  period  in  the  case  of  Steel  v.  Smith,  which 
received  the  unanimous  concurrence  of  the  judges  of  the  court  by  which  it  was 
promulgated. 

Apply  those  rules  to  the  case  before  the  court,  and  all  diflBculty  is  removed 
in  answering  the  questions  for  decision.  Neither  an  exception  nor  a  proviso  of 
any  kind  is  contained  in  the  act  of  congress  defining  the  offense,  and  every  in- 
gredient of  the  offense  therein  defined  is  accurately  and  clearly  described  in  the 
indictment.  Nothing  different  is  pretended  by  the  defendant,  but  the  conten- 
tion is  that  the  demurrer  does  not  admit  the  force  and  effect  of  these  allega- 
tions, because  another  act  of  congress  provides  that  no  person  shall  be  prose- 
cuted, tried  or  convicted  of  the  offense  unless  the  indictment  for  the  same  shall 
be  found  within  two  years  from  the  time  of  committing  the  offense. 
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§  2057.  The  statute  of  limitations  cannot  he  taken  advantage  of  ly  demurrer 
to  an  indictment 

Argument  to  show  that  a  demurrer  to  an  indictment  admits  every  matter  of 
fact  which  is  well  pleaded  is  unnecessary,  as  the  proposition  is  not  denied;  and 
inasmuch  as  the  offense  is  well  alleged  in  each  of  the  counts  to  which  the  de- 
murrer applies,  it  is  diflScult  to  see  upon  what  ground  it  can  be  contended  that 
the  defendant  may,  by  demurrer,  set  up  the  statute  of  limitations  as  a  defense, 
it  appearing  beyond  all  doubt  that  the  act  defining  the  offense  contains  neither 
an  exception  nor  a  proviso  of  any  kind.  Tested  by  the  principles  herein  sug- 
gested it  is  quite  clear  that  such  a  theory  cannot  be  supported,  but  it  must  be 
admitted  that  decided  cases  are  referred  to  which  not  only  countenance  that 
view,  but  adjudge  it  to  be  correct.  Some  of  the  cases,  however,  admit  that  the 
judgment  cannot  be  arrested  for  such  a  defect,  if  it  appears  that  the  statute  of 
limitations  contains  any  exception,  as  the  presumption  in  that  state  of  the  case 
would  be  that  evidence  was  introduced  at  the  trial  which  brought  the  defendant 
within  some  one  of  the  exceptions.  State  v.  Hobbs,  39  Me.,  212;  People  v. 
Van  Santvoord,  9  Cow.,  660;  State  v.  Rust,  8  Blackf.,  195. 

Obviously  the  supposed  error,  if  it  be  one,  could  not  be  corrected  by  a  motion 
in  arrest,  for  the  reason  suggested  in  those  cases,  and  it  is  quite  as  difficult  to 
understand  the  reason  of  the  rule  which  affirms  that  a  demurrer  will  work  any 
such  result,  as  it  cannot  be  admitted  that  a  demurrer  is  a  proper  pleading  where 
it  will  have  the  effect  to  shut  out  evidence  properly  admissible  under  the  gen- 
eral issue  to  rebut  the  presumption  of  the  supposed  defect  it  was  filed  to  correct. 
Suppose  that  is  so,  then  it  clearly  follows  that  the  demurrer  ought  not  to  be 
sustained  in  this  case,  as  the  statute  of  limitations  in  question  contains  an  ex- 
ception, and  it  may  be  that  the  prosecutor,  if  the  defendant  is  put  to  trial 
under  the  general  issue,  will  be  able  to  introduce  evidence  to  show  that  he,  the 
defendantj  is  within  that  exception.  Although  the  reasons  given  for  that  con- 
clusion appear  to  be  persuasive  and  convincing,  still  it  is  true  that  there  are 
decided  cases  which  support  the  opposite  rule,  and  which  affirm  that  the  prose- 
cutor must  so  frame  the  indictment  as  to  bring  the  offense  within  the  period 
specified  in  the  statute  of  limitations,  or  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  error.  State  v,  Bryan,  19  La.  Ann.,  435;  United 
States  V.  Watkins,  3  Cranch,  C.  C,  560;  People  v.  Miller,  12  Cal.,  294;  McLane 
V,  State,  4  Ga.,  340. 

Sometimes  it  is  argued  that  the  case  of  Commonwealth  v.  Euffner,  28  Penn. 
St.,  260,  and  Hatwood  v.  State,  18  Ind.,  492,  adopt  the  same  rule,  but  it  is 
clear  that  neither  of  those  cases  supports  any  such  proposition.  Instead  of  that 
they  both  decide  that  it  is  not  necessary  to  plead  the  statute  of  limitations  in 
criminal  cases;  that  the  defendant  may  give  it  in  evidence  under  the  general 
issue,  which  undoubtedly  is  correct,  as  it  affords  the  prosecutor  an  opportunity, 
where  the  statute  contains  exceptions,  to  introduce  rebutting  evidence  and 
bring  the  defendant  within  one  of  the  exceptions.  Accused  persons  may  avail 
themselves  of  the  statute  of  limitations  by  special  plea  or  by  evidence  under 
the  general  issue,  but  courts  of  justice,  if  the  statute  contains  exceptions,  will 
not  quash  an  indictment  because  it  appears  upon  its  face  that  it  was  not  found 
within  the  period  prescribed  in  the  limitation,  as  such  a  proceeding  would  de- 
prive the  prosecutor  of  the  right  to  reply  or  give  evidence,  as  the  case  may  be, 
that  the  defendant  fled  from  justice  and  was  within  the  exception.  United 
States  V.  White,  5  Cranch,  C.  0.,  60;  State  v.  Howard,  15  Rich.  (S.  C),  282. 
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Nor  is  it  admitted  that  any  different  rule  would  apply  in  the  case  even  if  the 
statute  of  limitations  did  not  contain  any  exception,  as  time  is  not  of  the 
essence  of  the  offense;  and  also  for  the  reason  that  the  effect  of  the  demurrer, 
if  sustained,  would  be  to  preclude  the  prosecutor  from  giving  evidence,  as  he 
would  have  a  right  to  do,  under  the  general  issue,  to  show  that  the  offense 
was  committed  within  two  years  next  before  the  indictment  was  found  and 
filed. 

Examples  are  given  by  commentators  which  serve  to  illustrate  the  general 
doctrine  even  better  than  some  judicial  opinions.  No  mariner,  it  was  enacted, 
who  was  serving  on  board  any  privateer  employed  in  certain  British  colonies, 
should  be  liable  to  be  impressed  unless  it  appeared  that  he  had  previously  de- 
serted from  an  English  ship  of  war;  and  the  act  provided  that  any  officer  who 
should  impress  such  a  mariner  should  be  liable  to  a  penalty  of  $50.  Judgment 
was  arrested  in  an  action  brought  for  the  penalty  there  imposed,  because  the 
declaration  did  not  allege  that  the  mariner  had  not  previously  deserted,  as  that 
circumstance  entered  into  the  very  description  of  the  offense,  and  constituted 
a  part  of  the  transaction  made  penal  by  the  statute.  Spieres  v.  Parker,  1  Term 
R.,  141. 

Labor  and  traveling  on  the  Lord's  day,  except  from  necessity  and  charity, 
are  forbidden  in  some  states  by  statute,  which  also  furnishes  an  example  where 
the  exception  is  a  constituent  part  of  the  offense,  as  it  is  not  labor  and  travel- 
ing, merely,  which  are  prohibited,  but  vnveccssanj  labor  and  traveling,  or  labor 
and  traveling  not  required  for  charity.  State  v.  Barker,  18  Yt.,  195.  Inn- 
keepers are  also  prohibited  by  statute,  in  some  jurisdictions,  to  entertain  on  the 
Lord's  day  persons  not  lodgers  in  the  inn,  if  resident  in  the  town  where  the 
inn  is  kept,  and  an  indictment  founded  on  that  statute  was  held  to  be  bad, 
b3caiise  it  did  not  aver  that  the  persons  entertained  were  not  lodgers,  as  it  is 
clear  that  that  circumstance  was  an  ingredient  of  the  offense.  Commonwealth 
V.  Tuck,  20  Pick.,  361. 

So  an  English  statute  made  it  penal  for  any  person  not  employed  in  the  pub- 
lic mint  to  make  or  mend  any  instrument  used  for  coining,  and  it  was  held 
that  the  indictment  must  negative  the  want  of  authority,  as  that  clause  was  a 
part  of  the  description  of  the  offense.  1  East's  PI.  Cr.,  107;  2  Lead.  Cr.  Cas., 
U  ed.,  9. 

Equally  instructive  examples  are  also  given  by  commentators,  to  show  that 
nothing  of  the  kind  is  required  where  the  exception  is  not  incorporated  with 
the  clause  defining  the  offense,  nor  connected  with  it  in  any  manner  by  words 
of  reference,  as  in  such  cases  it  is  not  a  constituent  part  of  the  offense,  but  is 
a  matter  of  defense  and  must  be  pleaded  or  given  in  evidence  by  the  accused. 
1  Bish.  Cr.  Proc,  2d  ed.,  §§  405,  632,  635,  639;  Steel  v.  Smith,  1  Barn.  &  Aid., 
90;  State  v.  Abbey,  29  Vt.,  ^(S\  1  Am.  Cr.  L.,  6th  ed.,  §§  378,  379;  1  Wat. 
Archb.  Cr.  Pr.,  ed.'i860,  287;  Rex  %\  Pearce,  Russ.  &  Ry.  Cr.  Cas.,  174;  Rex 
V.  Robinson,  id.,  321;  Rex  v.  Baxter,  2  East's  PI.  Cr.,  781;  S.  C,  2  Leach's  C. 
C,  4th  ed.,  578;  1  Gabbett's  Cr.  L.,  283.  Sufficient  has  already  been  re- 
marked to  show  what  answer  must  be  given  to  the  first  and  second  questions, 
which  are  both  contained  in  the  first  interrogatory  in  the  record,  and  it  is  only 
necessary  to  add  in  respect  to  the  third,  which  is  numbered  second  in  the  tran- 
script, that  the  only  statute  of  limitations  applicable  to  the  offense  alleged  in 
the  indictment  is  the  one  enacted  in  the  thirty-second  section  of  the  original 
crimes  act,  which  cannot,  however,  avail  the  defendant  under  the  demurrer 
filed  to  the  indictment. 
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§  2058.  Answers  certified  to  the  circuit  court. 

Let  the  following  answers  be  certified  to  the  circuit  court: 

(1)  That  it  is  not  competent  for  the  defendant  to  take  exception  by  demur- 
rer to  the  first  five  counts  of  the  indictment,  for  the  cause  assigned. 

(2)  That  the  said  five  counts,  and  each  of  them,  do  allege  and  charge  upon 
their  face  a  crime  or  oflfense  against  the  defendant,  for  which  he  is  liable  in 
law  to  be  put  upon  trial,  convicted  and  punished. 

(3)  That  the  thirty-second  section  of  the  crimes  act  enacts  the  onlj^  statute 
of  limitation  applicable  to  the  oflfense  charged  against  the  defendant,  but  that 
he  cannot  avail  himself  of  it  under  the  demurrer  filed  to  the  indictment. 

UNITED  STATES  v.  THREE  RAILROAD  CARS.* 
(District  Court,  Northern  District  of  New  York:  1  Abbott,  196-211.     1868.) 

Opinion  by  IIall,  J. 

Statkmknt  of  Facts. —  The  information  in  this  case  is  founded  upon  section 
S  of  the  act  of  June  27,  1864.  Section  1  of  this  act  provides  for  the  unloading 
and  inspection,  at  tiie  first  port  of  entry  or  custom-house  of  the  United  States, 
of  all  merchandise  and  other  articles  imported  into  this  country  from  any  con- 
tiguous foreign  country,  except  as  thereinafter  provided.  Section  2  provides 
that  in  order  to  avoid  the  inspection  at  the  first  port  of  arrival,  as  required  by 
section  1,  cars,  etc.,  containing  such  merchandise  or  other  articles  may  be  sealed 
or  closed,  under  regulations  authorized  by  such  act  to  be  prescribed  by  the  sec- 
retary of  the  treasury;  "whereupon  the  same  may  proceed  to  their  port  of 
destination  without  further  inspection."  It  also  provides  that  such  cars,  etc.. 
shall  proceed,  without  unnecessary  delay,  to  their  destination  as  named  in  thr 
manifest  of  their  contents,  and  be  there  inspected  as  provided  in  section  1. 
Section  3  authorizes  the  secretary  to  make  regulations  for  the  sealing  and  clos- 
ing of  cars,  etc.,  and  sections  4  and  5  are  in  the  following  words: 

"  Sec.  4.  And  be  it  further  enacted^  That  if  the  owners,  master  or  person  in 
charge  of  any  vessel,  car  or  other  vehicle,  sealed  as  aforesaid,  shall  not  proceed 
to  the  port  or  place  of  destination  thereof  named  in  the  manifest  of  its  cargo, 
freight  or  contents,  and  deliver  such  vessel,  car,  or  vehicle,  to  the  proper  officer 
of  the  customs,  or  shall  dispose  of  the  same  by  sale  or  otherwise,  or  shall  un- 
load the  same,  or  any  part  thereof,  at  any  other  than  such  port  or  place,  or  shall 
sell  or  dispose  of  the  contents  of  such  vessel,  car  or  other  vehicle,  or  any  part 
thereof,  before  such  delivery,  he  shall  be  deemed  guilty  of  felony,  and  on  con- 
viction thereof,  before  any  court  of  competent  jurisdiction,  pay  a  fine  not  ex- 
ceeding $1,000,  or  shall  be  imprisoned  for  a  term  not  exceeding  five  years,  or 
both,  at  the  discretion  of  the  court;  and  such  vessel,  car  or  other  vehicle,  with 
its  contents,  shall  be  forfeited  to  the  United  States,  and  may  be  seized  when- 
ever found  within  the  United  States,  and  disposed  of  and  sold  as  in  other  cases 
of  forfeiture:  Provided^  that  nothing  in  this  section  shall  be  construed  to  pre- 
vent sales  of  cargo,  in  whole  or  in  part,  prior  to  arrival,  to  be  delivered  as  per 
manifest,  and  after  due  inspection." 

"Sec.  5.  And  he  it  further  enacted^  That  if  any  unauthorized  person  or  per- 
sons shall  wilfully  break,  cut,  pick,  open  or  remove  any  wire,  seal,  lead,  lock 
or  other  fastening  or  mark  attached  to  any  vessel,  car  or  other  vehicle,  crate, 
box,  bag,  bale,  basket,  barrel,  bundle,  cask,  trunk,  package  or  parcel,  or  any- 

*  This  opinion  is  published  here  on  account  of  its  supposed  value  as  a  statement  of  the  principles  of  plendl.:;: 
in  criminal  and  penal  proceedings  and  the  doctrine  of  criminal  int3nt. 
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thing  whatsoever,  under  and  by  virtue  of  this  act  and  regulations  authorized 
by  it,  or  any  other  act  of  congress,  or  shall  affix  or  attach,  or  in  any  way  wilfully 
aid,  assist  or  encourage  the  affixing  or  attaching,  by  wire  or  otherwise,  to  any 
vessel,  car  or  other  vehicle,  or  to  any  crate,  box,  bale,  barrel,  bag,  basket,  bundle, 
cask,  package,  parcel,  article,  or  thing  of  any  kind,  any  seal,  lead,  metal  or  any- 
tliing  purporting  to  be  a  seal  authorized  by  law,  such  person  or  persons  shail  be 
deemed  guilty  of  felony,  and,  upon  conviction  before  any  court  of  competent 
jurisdiction,  shall  be  imprisoned  for  a  term  not  exceeding  five  years,  or  shall 
pay  a  fine  of  not  exceeding  $1,000,  or  both,  at  the  discretion  of  the  court. 
And  each  vessel,  car,  or  other  vehicle,  crate,  box,  bag,  basket,  barrel,  bundle, 
cask,  trunk,  package,  parcel  or  other  thing,  with  the  cargo  or  contents  thereof, 
from  which  the  wire,  seal,  lead,  lock  or  other  fastening  or  mark  shall  have 
been  broken,  cut,  picked,  opened  or  removed,  by  any  such  unauthorized  per- 
son or  persons,  or  to  which  such  seal,  or  other  thing  purporting  to  be  a  seal,  has 
been  wrongfully  attached  as  aforesaid,  shall  be  forfeited  to  the  United  States." 

The  information,  after  stating  the  seizure  of  the  property  in  question,  alleges 
the  proper  sealing  and  closing  of  the  three  cars  containing  the  three  hun- 
dred barrels  of  flour,  at  Clifton,  in  Canada,  by  the  consul  of  the  United  States, 
as  authorized  by  the  regulations  prescribed  under  the  authority  of  the  act  of 
congress;  that  said  cars  were  permitted,  by  reason  thereof,  to  enter  and  pass 
the  port  of  Niagara  without  inspection;  and  that  before  the  said  cars  arrived 
at  the  port  of  their  destination,  the  seals,  by  which  said  cars  had  been  sealed 
and  closed  by  the  consul-,  were  broken,  cut,  opened  and  removed  from  each 
and  all  of  the  said  cars  by  some  unauthorized  person,  by  which  such  cars  and 
the  r  contents  had  become  forfeited.  The  information  does  not  allege  that  such 
seals  were  "w?z7/w//y  "  broken,  cut,  opened  or  removed ;  nor  does  it  contain  any 
allegation  that  the  same  was  done  wilfull}^  or  maliciously,  or  with  any  fraudu- 
lent, corrupt,  unlawful  or  improper  purpose  or  intent. 

The  answer  of  the  claimants  admits  the  material  allegations  of  the  informa- 
tion, but  sets  up  that  the  seals  of  the  consul  were  removed  from  such  cars  by 
mistiike,  and  not  wilfully,  nor  for  the  purpose  of  violating  any  act  of  congress, 
or  any  regulation  of  the  treasury;  nor  for  the  purpose  of  interfering  with  or 
removing  any  of  the  property  contained  therein;  that  said  cars  were  not 
opened,  nor  was  any  of  the  property  therein  removed  or  interfered  with;  and 
that  such  seals,  and  the  wires  to  which  they  were  attached,  were  so  removed 
by  an  employee  of  the  railroad  company,  in  ignorance  of  their  character,  and 
of  their  being  the  seals  of  the  consul,  and  for  the  purpose  of  putting  on  the 
doors  of  the  ci^rs  a  fastening  which  it  had  been  the  custom  to  place  thereon, 
and  thereby  make  the  same  more  secure. 

At  the  trial  the  jury  returned  asf.ecial  verdict  by  which  they  found  that  the 
seals  of  the  consul,  affixed  to  the  cars  of  the  claimants,  as  stated  in  the  infor- 
mation, were  removed  by  an  unauthorized  person  who  was  in  the  employ  of 
the  claimants;  but  that  they  were  so  removed  in  ignorance  of  the  character 
and  purpose  of  such  seals,  and  without  knowing  by  whom,  or  why,  or  for  what 
purpose,  they  had  been  placed  upon  said  cars;  that  they  were  so  removed  for 
the  purpose  of  making  the  fastening  of  said  cars  more  secure,  without  any  im- 
proper or  illegal  motive  or  intention,  or  any  desire  or  purpose  to  defraud  the 
government,  or  enable  any  person  to  do  so;  and  that  no  officer,  agent  or  em- 
ployee of  tl}e  claimants  aided,  or  assisted  in,  or  directed  or  authorized,  such  re- 
moval, or  in  any  manner  consented  thereto.  Upon  these  pleadings,  and  this 
special  verdict,  the  counsel  for  the  claimants  insisted,  in  substance:    1.  That  in 
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order  to  a  conviction  of  a  person  for  removing  seals  under  the  first  clause  of 
section  5,  above  quoted,  it  is  necessary  to  show  that  the  removal  of  the  seals 
was  wilful;  that  this  was  not  shown  by  the  evidence  in  this  case,  and  is  nega- 
tived by  the  special  verdict.  2.  That  the  forfeiture  vioclared  by  the  last  sen- 
tone^  of  the  section  is  only  a  further  penalty  for  the  commission  of  the  act 
made  criminal  by  the  preceding  sentence,  and  that  there- can  be  no  forfeiture 
unless  the  facts  proved  would  justify  a  criminal  conviction  of  the  party  by 
whom  the  seals  were  removed. 

§2051).   The  meaning  of  the  words  ^' hwwingly^''^   ^^  wilfully  ^^   and  ^^rnali- 
cioushj  "  considered, 

1.  The  first  question  thus  presented  depends  mainly  upon  the  signification, 
purpose  and  effect  of  the  term  wilfdhj^  as  used  in  the  section  referred  to;  and 
it  must  be  conceded  that  the  question  is  not  free  from  doubt.  The  words  hww- 
intjly^  wilfully  and  maliciously^  either  singly  or  united,  or  one  of  thera  con- 
nected with  another,  have  been  frequently  used  in  criminal  and  penal  statutes; 
but  their  signification  and  effect  have  not  been,  and  cannot  be,  so  precisely  de- 
fined that  different  interpretations  are  not  required  in  different  cases, —  depend- 
ing to  some  extent  upon  the  connection  in  which  they  are  found.  The  first  of 
tliese  words  does  not,  in  common  parlance,  or  in  legal  construction,  necessarily 
jmd  per  se  imply  wicked  purpose  or  perverse  disposition,  or  indeed  any  evil  cr 
improper  motive,  intent  or  feeling;  but  thetecond  is  ordinarily  used  in  a  bad 
sense  to  express  something  of  that  kind,  or  to  characterize  an  act  done  wan- 
tonly, or  one  which  a  man  of  reasonable  knowledge  and  ability  must  know  to  be 
contrary  to  his  duty.  The  last  of  these  terms,  maliciously,  in  its  ordinary 
sense,  and  when  used  in  criminal  or  otherwise  penal  statutes,  implies  the  ex- 
istence of  a  wicked,  base  or  revengeful  purpose,  or  an  evil  disposition  and  wan- 
ton disregard  of  tlie  rights  of  others;  though  in  its  technical  sense,  as  used  in 
the  merely  formal  though  necessary  allegations  of  an  indictment,  it  generally 
has  a  less  noxious  signification,  implying  that  legal  malice  which  is  j)r6sumeii 
to  exist  whenever  any  unlawful  and  injurious  act  is  voluntarily  committed, 
rather  than  the  actual  existence  of  malignant  feeling  and  evil  purpose.  In  its 
ordinary  sense,  and  when  used  in  statutes,  it  is  generally  considered  as  includ- 
ing the  term  wilfully,  and  something  more;  and  it  has  therefore  been  held  that 
in  an  indictment  founded  on  a  statute  requiring  the  act  charged  to  be  wilfully 
done  in  order  to  make  it  criminal,  charging  that  the  act  was  dene  vialicioufchj 
was  sufficient;  but  when  the  words  xcdfully  and-  maliciously  are  both  used  in 
the  statute  creating  the  offense,  it  was  held  that  both  must  be  used  in  the  in- 
dictment, and  that  an  allegation  that  the  act  was  done  unlawfully  and  rnali- 
ciously  was  not  sufficient.     Archb.  Cr.  P.,  50. 

§  2060.  "  Wilfully  *'  is  ordinarily  used  in  a  had  sense. 

The  definitions  given  by  our  best  lexicographers,  as  well  as  the  authority  of 
legal  writers,  show  that  wilfully  is  ordinarily  used  in  a  bad  sense.  Webster, 
whose  definitions  are  most  reliable,  gives  as  the  proper  definition  of  xcilful,  in 
its  present  use,  "governed  by  the  will  without  yielding  to  n^ason;  obstinate; 
perverse;  inflexible;  stubborn;  refractory;"  and  he  gives  as  the  definition  of 
wilfdhjy  "in  a  wilful  manner;  obstinately;  stubbornly."  Upon  the  best  consid- 
eration I  have  been  able  to  give  to  this  case  and  to  the  authorities  which  ray 
researches  have  discovered,  I  am  quite  confident  th:\t  neither  the  evidence  nor 
the  special  verdict  will  justify  the  conclusion  that  the  remov.il  of  the  seals  of 
the  consul,  as  found  by  the  verdict,  was  wilful,  within  the  meaning  and  intent 
of  the  act  of  congress.     It  is  true  that  a  person  who  deliberately  does  an  act 
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which  he  knows  to  be  unlawful,  or  wrongful,  is  generally  held  to  have  done  it 
wilfully;  and  the  familiar  doctrine  that  a  person  is  conclusively  presumed  to 
know  the  Jaw  of  the  country  of  his  domicile  or  temporary  sojourn  was  pressed 
upon  the  court  for  the  purpose  of  bringing  this  case  within  the  principle  of  the 
cases  in  which  this  doctrine  has  been  applied.  Without  considering  the  ques- 
tion whether  the  regulations  presented  by  the  secretary  of  the  treasury,  under 
an  act  of  congress,  are  to  be  considered  as  laws,  it  must  be  observed  that  in  all 
cases  of  this  kind  the  intention  of  the  legislature  is  to  govern;  and  that  when, 
as  in  this  case,  the  act  must  be  wilfully  done  to  make  it  criminal,  it  can  hardly 
be  supposed  that  the  legislature  intended  to  declare  an  act  committed  without 
any  illegal  or  improper  motive,  and  under  the  honest  belief  that  it  was  entirely 
right  and  proper,  to  be  a  felony  punishable,  in  the  discretion  of  the  court,  by  a 
large  pecuniary  line  and  five  years'  imprisonment.  Indeed,  under  such  proof  of 
the  absence  of  all  criminal  or  improper  intent  or  feeling,  eminent  judges  have 
directed  acquittals  in  cases  where  the  punishment  authorized  was  much  less 
severe. 

In  the  case  of  United  States  v.  Hart,  Pet.  C.  C,  390,  Mr.  Justice  Washing- 
ton held  that  a  constable  who  stopped  and  detained  the  mail  coach  by  arresting 
the  driver,  because  he  was  driving  through  the  streets  of  Philadelphia  at  a 
speed  which  was  considered  dangerous  to  the  persons  of  its  citizens,  was  enti- 
tled to  a  verdict  of  not  guilty  ojj  an  indictment  founded  upon  a  statute  mak- 
ing it  criminal  for  any  person  ""^  Icnowingly  and  wilfullij  to  obstruct  or  retai:d 
the  progress  of  the  mail;"  —  the  judge  holding  that  driving  at  a  dangerous 
speed  upon  the  streets  of  the  city  was  a  breach  of  the  peace  and  an  offense  at 
common  law,  and  authorized  an  arrest  of  the  offender  without  a  warrant;  — 
and  that  it  could  not  therefore  be  said  that  the  act  was  a  wUful  stopping  of 
li)e  mail; — and  this  decision  was  referred  to  and  approved  by  Mr.  Attorney- 
General  Crittenden,  in  an  opinion  furnished  the  postmaster-general  in  1852. 

I  am  aware  that  the  authority  of  Mr.  Justice  Washington's  decision  may  be 
said  to  have  been  shaken  by  the  decision  of  Mr.  Chief  Justice  Taney,  in  United 
States  V,  Harvey,  8  Boston  Law  Bep.,  77.  The  chief  justice  lelt  it  to  be  his 
duty  to  follow  a  decision  made  in  the  same  distiict  by  Judge  Winchester;  and 
which  he  supposed  to  be  in  conflict,  to  some  extent,  with  Mr.  Justice  Washing- 
ton's decision;  and  he  therefore  decided  that  arresting  and  detaining  the  mail 
carrier  under  civil  process,  and  thereby  obstructing  and  retarding  the  progress 
of  the  mail,  justified  a  conviction  of  the  constable  who  made  the  arrest.  This 
decision  and  the  case  of  People  v.  Brooks,  1  Den.,  457,  and  other  analogous 
cases,  have  raised  doubts  upon  the  question  now  under  consideration;  but  the 
decision  of  the  chief  justice  was  made  during  the  hurry  of  a  circuit,  and  it  is 
quite  certain  that  the  case  before  Judge  Winchester  was  clearly  distinguishable 
from  those  before  Mr.  Justice  Washington  and  the  chief  justice,  for  reasons 
which  do  not  appear  to  have  been  considered  b}'  the  latter.  In  the  case  before 
Judge  Winchester  the  defendant  was  a  private  individual,  who  had  detained 
t!*f)  mail  by  holding  possession  of  the  horses  employed  in  its  transportation,  on 
tSe  ground  that  he  had  a  lien  on  them  for  food  furnished  for  them,  while  en- 
giged  in  that  employment,  prior  to  such  detention;  and  Judge  Winchester 
evidently  reached  tlie  conclusion  that  no  such  lien  existed,  even  against  the 
owner  of  the  horses,  and  that  it  was  entirely  clear  that  no  such  lien  could  be 
enforced  against  the  right  of  the  government  to  use  the  horses  in  the  transpor- 
tation of  the  mail.  The  act  of  detention  was  intentional  and  deliberate,  and 
under  such  circumstances  that  the  defendant  was  bound  to  know  tl^nt  it  \v.:£ 
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without  legal  right,  and  in  violation  of  law;  and  it  was  therefore  hold  to  be  an 
offense  under  the  statute. 

§  2061.  One  who  does  a  prohibited  act  without  improper  motive^  but  through 
mistake  or  ignorance^  cannot  be  said  to  have  done  it  wiifuUy, 

In  the  case  before  Judge  Washington  the  defendant  was  in  the  execution  of 
what  he  believed  to  bo  his  duty  as  a  peace-officer;  and  in  that  before  the  chief 
justice  the  defendant  was  a  constable,  holding  a  civil  process  to  arrest  the  mail- 
carrier,  and  he  ma)^  well  have  supposed  it  to  be  his  duty  to  execute  the  process 
in  his  hands.  If  be  acted  upon  his  honest  conviction  of  duty,  without  im- 
proper motive  or  feeling,  I  confess  my  inability  to  assent  to  the  propriety  of 
his  conviction.  In  short,  I  cannot  believe  that  congress,  when  expressly  requir- 
ing that  the  act  should  be  wilful^  intended  to  subject  a  public  officer  to  in- 
dictment and  punishment  for  honestly  endeavoring  to  do  what  he  really  believed 
to  be  his  official  dut^^  I  cannot  believe  that  congress,  when  it  required  the 
act  to  be  wilful^  intended  that  an  honest  mistake  upon  a  question  of  law,  in 
respect  to  which  the  opinions  of  such  eminent  judges  as  Mr.  Justice  Washing- 
ton and  Judge  Winchester  had  been  opposed,  and  which  had  not  been  settled 
by  any  later  decision,  should  be  punished  as  a  crime. 

This  decision  of  the  chief  justice,  and  others  which  serve  to  sustain,  to  some 
extent,  the  position  of  the  district  attorney,  were  doubtless  based  upon  the 
maxim  that  '*  ignorance  of  tho  law  excuses  no  one,"  and  in  accordance  with 
which  a  party  is  legally  presumed  to  know  what  the  law  is,  even  when  the 
question  depends  upon  the  intent  and  meaning  of  an  act  of  congress  of  which 
he  has  never  heard,  and  in  regard  to  which  the  opinions  of  judges  and  law^yers 
are  not  only  in  opposition  but  almost  equally  divided;  and  it  can  Imrdiy  be 
doubted  that  the  term  wilfully  is  sometimes,  if  not  generally,  introduced  into 
criminal  and  penal  statutes  to  prevent  the  gross  injustice  that  might  otherwise 
be  perpetrated  in  the  strict  application  of  the  rule  which  requires  this  legal 
presumption  in  opposition  to  the  real  truth  of  the  case. 

§  2062.  Ignorance  of  law. 

But  there  is  another  view  of  the  case  which  deserves  consideration.  The 
maxim  ^^ Ignorantia  juris  non  excusat"^  has  its  co-relative  in  the  maxim  "  i^- 
norantia  facti  cxcumt'*'*  Broom,  Leg.  Max.,  122.  And  while  ignorance  of  the 
law,  which  every  man  is  presumed  to  know,  does  not  excuse,  ignorance  of  a 
material  fact  may  excuse  a  party  from  Ihe  legal  consequences  of  his  acts;  more 
especially  when  such  acts  are  criminal  only  when  wilful.  Thu.s,  if  a  man,  be- 
lieving a  woman  to  be  unmarried  and  free,  marries  her  when  she  is  in  fact  a 
married  woman,  he  will  not  be  criminally  responsible.  So,  under  the  statute 
against  wilfully  obstructing  the  passage  of  the  mail,  the  stopping  of  a  private 
carriage  and  horses,  altliough  such  carriage  and  horses  might  at  the  time  be 
actually  employed  in  the  transportation  of  the  mail,  would  not  be  criminal  if 
the  fact  of  such  employment  was  unknown  to  the  party  charged,  and  he  had 
no  reason  to  suspect  the  fact  of  such  employment.  Even  where  an  act  of 
congress  had  made  it  criminal  to  cut  or  remove  timber  from  the  lands  of  the  ^ 
United  States,  witiiout  expressly  requiring  that  the  act  should  be  wilfully,  or 
even  knowingly,  done,  it  would  seem  to  have  been  the  opinion  of  the  learned 
judge  of  the  district  of  Michigan  that  evidence  showing  mistake,  ignorance  of 
the  section  lines,  and  a  well  founded  belief  that  the  timber  was  being  removed 
from  other  lands  than  those  of  the  United  States,  would  constitute  a  good 
defense.  United  States  v.  Schuler,  6  McL.,'28,  42.  And  under  an  indictment 
f.;r  knowingly  and  wilfully  obstructing  or  resisting  an  officer  in  the  discharge 
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of  his  duties,  it  is  well  settled  that  it  must  be  proved  that  the  party  charged 
had  knowledge  or  notice  that  the  party  obstructed  or  resisted  was  an  officer, 
and  engaged  in  such  official  duties.  Whart.  Cr.  L.,  §§  1289,  1290;  and  see  5 
Mas.,  455;  Eeed  v.  Davis,  8  Pick.,  515. 

As  the  party  who  removed  the  seals  in  this  case  was  wholly  ignorant  of  their 
character  and  purpose,  ii  may  be  doubtful  whether  he  would  have  been  guilty 
of  an  offense  under  section  5,  so  often  referred  to,  even  if  the  word  loUfiiUy 
had  not  been  used  as  descriptive  of  the  criminal  offense;  and,  upon  the  statute 
a>  it  stands,  and  the  wiiole  case,  I  am  of  the  opinion  that  neither  the  evidence 
n  ir  the  facts  found  by  the  jury  would  justify  a  conviction  of  the  person  who 
removed  the  consular  seals,  as  alleged  in  the  information.  To  convict  a  person 
of  wilfully  removing  official  seals  under  proof  clearly  showing  the  absence  of 
any  will  or  mtent  to  do  that  or  any  other  unlawful  or  improjier  act,  would 
seem  to  be  palpably  unjust.  But  the  question  which  has  now  been  discussed 
at  great  length  is  not,  in  strictness,  involved  in  this  case.  The  information 
does  not  allege  that  the  seals  were  wilfvlly  removed,  and  the  verdict  of 
the  jury  establishes  the  fact  that  they  were  removed  in  ignorance  of  their 
character  and  purpose,  and  without  improper  or  illegal  purpose,  motive  or 
intent. 

Now,  it  is  very  clear,  as  a  question  of  pleading,  that  the  omission  of  the  alle- 
gation that  the  seals  were  wilfully  removed, —  this  being  absolutely  necessary 
to  the  siatutorv  definition  of  the  offense  intended  to  be  charired, —  would  be 
fatal  in  an  indictment  against  a  party  charged  with  such  removal,  unless,  in- 
deed, the  sense  of  the  word  "  wilfully  "  was  legally  embraced  in  some  other 
word  used  to  characterize  the  act.  This  must  dispose  of  the  case,  if  the  second 
position  of  the  counsel  for  the  claimants  can  be  maintained.  It  is  true  that, 
in  a  proper  case,  a  court  might  allow  a  defect  of  that  kind  to  be  remedied  by 
an  amendment;  but,  under  the  proofs  in  this  case,  it  is  clear  no  amendment  of 
tliat  kind  should  be  allowed.  The  evidence  showed  that  the  seals  were  re- 
moved by  a  subordinate  emploj'ce  of  the  claimants,  who  had  been  directed  by 
the  station  agent  to  put  upon  the  cars  the  leaden  seal  of  the  station,  and  had 
him  furnished  with  leaden  blanks  for  that  purpose;  that  the  station  seal  had 
been  usually  placed  on  a  peculiar  kind  of  lock,  which  had  been  in  use  on  the 
cars,  and  on  which  said  leaden  blanks  for  the  station  seal  were  intended  to  be 
used;  that  when  this  employee  went  to  the  cars  to  affix  the  station  seals,  he 
found  no  locks  upon  the  cars,  and  could  not,  therefore,  do  as  he  had  been  di- 
rected, without  placing  the  locks  thereon;  that  he  went  to  the  depository  of 
such  locks,  in  the  station,  and  obtained  the  necessary  locks,  and  put  the  same 
on  the  cars,  and  affixed  the  station  seal  thereto;  that  he  found  that,  in  order 
to  put  said  locks  and  the  station  seals  on  the  cars,  it  was  necessary  to  remove 
the  wires  and  leads  that  be  found  thereon,  and  that  he  did  so  remove  the  same 
for  that  purpose,  and  after  having  done  so  reported  the  facts  to  the  station 
a2:ent;  that  the  station  agent,  understanding  from  this  report  that  consular 
seals  had  been  removed,  immediately  went  with  the  person  who  removed  them 
to  the  consul  at  Clifton,  and  reported  the  facts  and  circumstances  of  such  re- 
moval; that  the  consul  declined  doing  anything  in  the  matter,  as  his  duties 
were  to  be  discharge  d  in  Canada,  and  directed  the  station  agent  to  report  the 
facts  to  the  colleclcr  on  this  side;  that  affidavits  showing  the  mistake  and  the 
facts  in  regard  to  the  removal  were  made  by  the  station  agent  and  the  em- 
ployee, but  tl)at  the  collector  seized  the  property  and  insisted  upon  the  forfeit- 
ure.    Under  such   proof,  and  the  finding  of  the  jury  in  this  case,  no  court 
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should  allow  an  amendment  in  order  to  decree  a  forfeiture  of  the  property  of 
parties  entirely  free  from  all  suspicion  of  blame. 

This  point  upon  the  pleadings  was  not  raised  upon  the  argument,  and  it  did 
not  occur  to  me  afterwards  until  I  had  nearly  completed  my  examination  of 
the  authority  I  have  referred  to.  Having  performed  the  labor  of  searching 
for  and  examining  the  authorities,!  have  thought  it  better  to  express  nn:  opin- 
ion upon  both  the  questions  argued,  rather  than  to  dispose  of  the  question  of 
the  construction  and. effect  of  the  iirst  sentence  of  section  5  of  the  statute,  upon 
the  ground  that  no  wilful  removal  of  the  seals  is  alleged  in  the  information. 
If  the  question  were  now  evaded,  I  might  soon  be  called  upon  to  decide  it 
upon  an  indictment. 

§  2063.  In  a  proaccutioii  under  section  6  of  ih^  act  of  June  27,  186^^  it  mud 
be  proved  that  the  consular  seals  were  wilfully  rcvwved. 

The  remaining  question  which  was  argued  by  counsel  is,  in  substance, 
whether  the  last  sentence  of  section  5  —  which  declares  the  forfeiture  —  is  so  con- 
nected with  and  dependent  upon  the  preceding  sentence  that  a  wUJul  removal 
of  the  consular  seals  must  be  alleged  and  proved  to  entitle  the  government  to 
a  forfeiture  of  the  property  in  controversy;  and  it  need  hardly  be  said  that 
the  question  is  not  free  from  doubt.  The  latter  part  of  tlie  section  is  closely 
connected  with  the  first  by  its  general  relation  to  the  same  subject-matter,  and 
by  a  copulative  conjunction;  and  without  such  connection,  or  some  reference 
to  prior  provisions  of  the  act,  the  last  sentence  of  the  section  would  be  wholly 
inoperative.  And  there  is  certainly  much  reason  for  saying  that  the  forfeiture 
provided  for  is  intended  as  a  cumulative  penalty  for  the  commibsion  of  the  act 
just  made  criminal.  The  word  such,  in  the  expression  '^  such  unauthorized  per- 
son," can  only  refer  to  the  person  just  referred  to, —  that  is,  one  who  has  wil- 
fully  removed  the  seals  just  described ;  and  these  indicia,  though  not  controlling, 
must  strengthen  the  probabilities  that  congress  did  not  intend  to  declare  that 
consequences  so  penal  as  the  forfeiture  of  the  merchandise  of  an  entire  straniier 
to  the  transaction,  and  of  a  carrier  wholly  innocent  of  blame,  should  be  visited 
upon  such  parties,  because  a  third  person,  equally  innocent  of  improper  or  un- 
lawful intentions,  had,  by  mistake,  and  in  ignorance  of  their  character  and 
purpose,  removed  the  seals  of  a  government  agent.  It  may  well  bo  that  con- 
gress intended  that  property  owners  and  carriers  should  bo  responsible  for  the 
integrity  and  good  faith  of  those  to  whom  they  had  intrusted  the  care  of  mer- 
chandise and  property,  passing  through  Che  countr}'  under  official  seals;  but  it 
can  hardly  be  supposed  that  this  responsibility  was  intended  to  be  extended  to 
a  case  like  the  present. 

§  20G4.  Construction  of  statutes.     Punctuation,  how  far  considered. 

The  words  "  as  aforesaid,"  near  the  close  of  the  section,  may  have  been  in- 
tended to  apply  to  the  first  as  well  as  to  the  last  portion  of  the  sentence,  and 
if  a  comma  were  inserted  immediately  before  these  words,  as  well  as  after 
them,  such  would,  I  think,  be  the  necessary  construction  of  the  sentenci\ 
There  is,  however,  no  comma  immediately  before  those  words,  and  though  tlio 
punctuation  of  a  statute,  as  printed,  affords  no  very  decisive  means  for  deter- 
mining its  construction,  yet,  so  far  as  it  affects  the  question,  the  punctuation  is 
undoubtedly  an  indication  that  the  words  "  as  aforesaid  "  are  only  intended  to 
apply  to  the  affixing  and  not  to  the  removing  of  seals. 

But  a  strong  argument  in  favor  of  giving  these  words  a  broader  application 
may  be  bastd  upon  the  fact  that  they  would  seem  to  have  no  effect  unless  they 
can  be  applied  to  the  first  branch   of  the  sentence.     The  word  such  precedes 
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the  words  *' seals,  or  other  thing  purporting  to  be  a  seal,"  and  the  word  wrong- 
fully  is  used  in  rtspect  to  the  attaching  of  seals,  so  that  there  would  seem  to 
be  no  reason  for  using  the  words  a%  aforesaid  in  regard  to  the  attaching  of 
seals,  whilst  their  use  in  respect  to  the  removal  of  seals  would  render  it  clear 
that  the  forfeiture  for  such  removai  was  intended  only  when  such  removal  was 
wilfuL  After  a  careful  consideration  of  the  language  of  tlie  act,  I  an)  strongly 
inclined  to  the  opinion  that  in  order  to  produce  a  forfeiture  there  must  be  proof 
that  the  consular  seals  were  wilfully  removed. 

It  must  bo  conceded  that  the  construction  which  I  have  deemed  it  my  duty 
to  give  to  the  statute  on  which  the  proceedings  in  this  case  have  been  based  is 
not  free  from  doubt;  but  if  the  questions  discussed  were  more  doubtful,  and 
even  if  the  judicial  mind  was  slightl}'  inclined  to  the  opposite  construction, 
rather  than  to  the  one  now  adopted,  it  is  supposed  that  in  a  case  like  this,  in- 
volving a  forfeiture,  and  when  no  improper  motive  existed,  the  final  jiidgraent 
of  the  court  should  still  be  for  the  claimants.  In  the  case  of  The  Enterprise, 
1  Paine,  34,  Mr.  Justice  Livingston  said:  "A  court  has  no  option  when  any 
considerable  ambiguity  arises  on  a  penal  statute,  but  is  bound  to  decide  in  favor 
of  tho  party  accused;"  and  although  this  doctrine  ought  not  to  be  acted  upon 
except  in  a  case  of  serious  and  considerable  doubt,  it  may  well  be  considered  as 
relieving  a  court  from  all  embarrassment  in  deciding  a  case  like  the  present. 

The  claimant  must  have  judgment  upon  the  special  verdict,  but,  as  the  law 
of  the  case  was  unsettled  and  doubtful,  the  usual  certificate  of  probable  cause 
will  be  granted,  notwithstanding  the  fact  that  I  have  a  very  decided  opinion 
that  the  case  is  one  which  should  not  have  been  prosecuted.  After  the  facts 
had  been  made  known  to  the  collector,  and  the  removal  of  the  seals  had  been 
shown  by  affidavit  to  have  been  made  by  mistake,  the  collector  would  have,  in 
ray  judgment,  done  all  that  his  duty  required  if  he  had  directed  the  cars  to  be 
returned  to  the  Canada  portion  of  the  suspension  bridge,  and  procured  the  con- 
sul to  renew  the  seals  thereon.  And  if  the  consul  had  declined  to  do  so,  I 
think  the  collector  miglit  then  have  properly  taken  other  measures  to  secure 
the  government  against  injury  by  reason  of  the  mistake  made  by  the  railroad 
employee,  and  even  advised  the  remission  of  the  forfeiture,  if  any  one  had 
claimed  that  a  forfeiture  had  been  incurred.     Decree  accordingly. 

UNITED  STATES  v.  HOWARD. 
(Ciicuit  Court  for  Massachusetts:  3  Sumner,  12-19.     1837.) 

Statement  OF  Facts. —  This  was  an  indictment  against  one  Howard  for  an 
assault  on  board  a  vessel  called  the  "Mount  Vernon."  Counsel  for  defendant 
moved  for  a  new  trial  on  the  ground  of  misdirection  of  the  jury  by  the  court, 
in  that  the  indictment  charged  that  the  vessel  belonged  to  William  Nye  and 
others,  and  the  testimony  was  that  the  name  of  the  owner  was  Willard  Nye, 
and  the  court  had  instructed  the  jury  that  the  variance  wasimmaterial. 

Opinion  by  Story,  J. 

The  present  indictment  is  founded  on  the  act  of  1825,  ch.  276,  §§  22  and  5, 
the  twenty-second  sectixi  describing  the  oflfense,  and  the  fifth  conferring  juris- 
diction on  the  court  to  try  it.  The  language  of  the  fifth  section  is  as  follows: 
*'  That  if  any  offense  shall  be  committed  on  board  of  any  ship  or  vessel  belong- 
ing to  any  citizen  or  citizens  of  the  United  States,  while  lying  in  a  port  or 
place  within  tlie  jurisdiction  of  any  foreign  state  or  sovereign,  by  any  person 
belonging  to  the  company  of  the  ship,  etc.,  on  any  other  person   belonging 
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to  the  company  of  the  said  ship,  etc.,  the  same  offense  shall  be  cognizable  and 
puni^able  by  the  proper  circuit  court  of  the  United  States,  etc.,  as  if  the  said 
offense  had  been  committed  on  board  of  the  said  ship  or  vessel  on  the  high 
seas,"  etc.  It  is  apparent,  therefore,  that  the  objection  of  variance  in  this  case 
does  not  apply  to  any  words  descriptive  of  the  offense  charged  in  the  indict- 
ment, but  solely  to  the  words  which  state  the  jurisdiction.  It  is  as  clear  that 
it  is  wholly  immaterial  who  are  the  particular  owners  of  the  ship  on  board  of 
which  the  offense  is  committed,  provided  only  that  the  ship  is  owned  bj'  citi- 
zens of  the  United  States.  Now  it  is  not  disputed  that  the  Mount  Vernon  is  a 
ship  of  the  United  States,  and  is  wholly  owned  by  American  citizens.  The 
question  then  is  whether,  as  the  names  of  the  owners  are  specially  set  forth 
(although  it  was  wholly  unnecessary)  in  this  indictment,  the  variance  in  the 
name  of    Willard  Nye,  one  of  tliose  owners,  is  fatal. 

§  2065.  Mere  surplusage  will  not  vitiate  an  indictmenL 

It  will  not  be  found  easy  to  reconcile  all  the  cases  upon  the  suhj(»ct  of  vari- 
ance, either  in  civil  or  in  criminal  causes.  In  the  latter  the  authorities  are  not 
always  in  harmony,  even  where  the  same  circumstances  have  occurred.  Tiiero 
are,  however,  some  principles  which  will  guide  us  in  arriving  at  a  correct  con- 
clusion; and  as  these  principles  will  be  found  well  laid  down  by  Mr.  Russell  in 
his  work  on  Crimes  and  Misdemeanors,  ch.  4,  §  3,  pp.  704  to  718,  with  illus- 
trative examples,  I  shall  state  them  from  his  work,  because  I  find  them  con- 
firmed by  the  authorities  cited  by  him.  Two  questions  generally  arise.  The 
first  is,  what  allegations  must  be  proved,  and  what  may  be  disregarded  in  evi- 
dence. The  second  is,  what  is  sufficient  proof  of  allegations,  which  cannot  be 
disregarded  in  evidence.  The  former  includes  the  consideration  of  what  con- 
stitutes mere  surplusage  in  an  indictment;  the  latter  what  properly  constitutes 
variance.  Mere  surplusage  will  not  vitiate  an  indictment,  and  need  not  bo 
established  in  proof.  Tne  material  facts  which  constitute  the  offense  charged 
must  be  stated  in  the  indictment,  and  they  must  be  proved  in  evidence. 

§  206G.  ^Yhat  may  he  rejected  as  surplusage. 

But  allegations  not  essential  to  such  a  purpose,  which  might  be  entirely 
omitted  without  affecting  the  charge  against  the  defendant,  and  without  detri- 
ment to  the  indictment,  are  considered  as  mere  surplusage  and  may  be  disre- 
garded in  evidence.  But  no  allegation,  whether  it  be  necessary  or  unnecessary, 
whether  it  be  more  or  less  particular,  which  is  descriptive  of  the  identity  of 
that  which  is  legally  essential  to  the  charge  in  the  indictment  can  ever  be  re- 
jected as  surplusage.  The  former  proposition  may  be  illustrated  by  cases 
which  have  actually  passed  in  judgment.  Thus,  where  the  prisoner  was  charged 
with  robbery  near  the  highway^  and  t?he  evidence  proved  the  robbery  in  a  house, 
it  was  held  immaterial;  for  it  was  equally  a  robbery  ousted  of  clergy,  whether 
committed  near  the  highway  or  elsewhere.  See  Sumner's  Case,  2  East,  P.  C, 
ch.  16,  §  168,  p.  785;  Hex  v.  Wardle,  Russ.  &  Ry.  Cr.  Cas.,  9;  2  Russ.  on 
Crimes,  705.  So  in  Pye's  Case  (Russ.  &  Ry.  Cr.  Cas.,  9,  note;  S.  C,  2  East,  P. 
C.  ch.  16,  §  168,  pp.  785,  786),  where  the  robbery  was  charged  with  bemg  com- 
mitted in  the  dwelling  of  A.  W.  The  proof  was  that  the  robbery  w%hs  com- 
mitted in  a  house,  but  it  did  not  appear  who  was  the  occupier  of  it;  it  was 
held  immaterial-  So,  upon  an  indictment  under  the  statute  8  &  9  Will.  3,  ch.  6, 
§  1,  for  having  a  die,  made  of  iron  and  steel,  in  possession,  it  was  held  that,  as 
it  was  immaterial  as  to  the  offense  of  what  the  die  was  made,  proof  of  a  die 
either  of  iron  or  steel,  or  both,  would  satisfy  the  charge.  Rex  v.  Ox  lord,  Russ. 
&  Ry.  Cr.  Cas.,  382;  Rex  v.  Phillip,  Russ.  &  Ry.  Cr.  Cas.,  369:  2  Russ.  on 

570 


INDICTMENT.— IN  GENERAL.  8  20tt7. 

Crimes,  705.  So  an  indictment  for  stealing  so  much  lead  "belonging  to  the 
Kev.  G.  C.  W.,  and  then  and  there  fixed  to  a  certain  building  called  Ilernden 
church;"  it  was  held  that  it  should  have  been  charged  only  as  affixed  to  the 
church,  and  that  therefore  the  allegation  that  it  belonged  to  G.  0.  W.  ought  to 
be  rejected  as  surplusage.  Eex  v.  Hudman,  2  East,  P.  C,  ch.  76,  §  31,  p.  519. 
See,  also,  Rex  v.  Holt,  5  T.  R.,  416;  S.  C,  2  Leach,  Or.  Gas.,  593  [G70]. 

On  the  other  band,  if  a  man  should  be  charged  with  stealing  a  black  horse, 
the  allegation  of  color,  although  unnecessary,  yet  being  descriptive  of  that 
which  is  material,  could  not  be  rejected  as  surplusage.  2  Russ.  on  Crimes,  706. 
So  upon  an  indictment  for  stealing  live  tame  turkeys,  the  description  of  live 
could  not  be  rejected  as  surplusage,  and  proof  of  stealing  dead  turkeys  would 
not  support  the  indictment.  That  was  so  held  in  Rex  v,  Edwards,  Russ.  &  Ry. 
Cr.  Cas.,  497.  Indeed,  in  such  cases,  an  acquittal  or  conviction  on  one  indict- 
ment would  be  no  bar  to  another,  for  the  identity  could  not  be  .averred  of  the 
described  animal. 

§  2067.  A  variance  between  the  indictment  and  the  evidence  is  not  material^ 
provided  the  substance  of  the  matter  be  found. 

In  regard  to  the  other  question,  what  is  sufficient  proof  of  allegation,  which 
cannot  be  disregarded  as  evidence,  or,  in  other  words,  what  constitutes  a  mate- 
rial variance  in  proof  from  the  charge  in  the  indictment,  the  general  rule  is 
that  a  variance  between  the  indictment  and  the  evidence  is  not  material,  pro- 
vided the  substance  of  the  matter  be  found.  Uence  it  is  that  even  in  capital 
offenses  it  is  not  necessary  to  prove  more  than  the  substance  of  the  averment 
in  the  indictment.  Thus,  for  example,  in  an  indictment  for  murder,  if  it  ap- 
pear that  the  party  was  killed  by  a  different  weapon  from  that  described  in  the 
indictment,  it  will  still  maintain  the  indictment;  as,  for  example,  if  the  wound 
or  killing.be  alleged  to  be  by  a  sword,  and  it  be  proved  to  be  by  an  axe  or 
staff;  or  it  is  alleged  to  be  by  a  wooden  staff  and  it  be  proved  to  be  with  a 
stone.  For  in  all  these  cases  the  substance  is  the  same,  the  wounding  or  killing 
with  a  weapon.  So,  if  the  indictment  be  of  a  death  by  one  sort  of  poisoning, 
and  it  turns  out  in  the  evidence  to  be  by  another  sort  of  poisoning,  the  differ- 
ence is  not  material,  for  in  each  of  these  cases  the  mode  of  the  death  is  sub- 
stantially the  same,  viz.,  by  poisoning.  But  if  the  indictment  charge  a  death 
by  poisoning,  it  will  not  be  supported  by  the  proof  of  a  death  entirely  different, 
as  by  shooting,  starving  or  strangling.  This  doctrine  is  clearly  laid  down  by 
Mr.  Russell  in  his  work  on  Crimes  (2  Russ.  on  Crimes,  701-712),  and  by  Mr. 
East  in  his  work  on  Crown  Law  (1  East,  PI.  Cr.,  ch.  5,  §  107,  p.  341).  Indeed 
Mackalley's  Case,  in  9  Coke,  62,  CS^  where  the  indictment  specially  charged 
the  murder  of  a  sergeant  at  mace  in  Ifondon  upon  an  arrest,  and  supposed 
that  the  sheriff  made  a  precept  to  the  sergeant  for  the  arrest;  and  upon  the 
evidence  it  appeared  that  there  was  no  such  precept,  but  that  the  sergeant 
made  the  arrest  ex  officio^  at  the  plaintiff's  request,  upon  the  entry  of  the  plaint 
according  to  the  custom  of  the  city,  the  proof  was  held  sufficient,  for  the  sub- 
stance of  the  matter  was,  whether  the  defendant  killed  an  officer  in  the  lawful 
execution  of  legal  process.  S.  C,  1  East,  PI.  Cr.,  ch.  5,  §  115,  p.  345;  2  Rus \ 
on  Crimes,  711.  So,  in  general,  if  the  indictment  charge  the  offense  to  be  com- 
mitted in  a  particular  place  within  the  county,  it  is  not  necessary  to  prove  that 
it  was  committed  in  that  place,  or  aver  that  there  is  such  a  place  in  the  county, 
but  only  to  prove  that  it  was  committed  within  the  county.  See  2  Russ.  on 
Crimes,  716,  717.  In  such  a  case  the  place  is  immaterial,  provided  it  be  within 
the  county,  and  it  constitutes  no  part  of  the  description  of  the  offense.     So, 
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where  an  offense  was  alleged  to  be  committed  on  the  20th  of  July,  in  the  fourth 
year  of  the  reign  of  King  George  the  Fourth  (although  in  fact  tried  in  1820, 
in  the  second  year  of  the  reign  of  George  the  Fourth),  the  judges  rejected  the 
words  "fourth  year  of,"  as  surplusage,  and  read  the  indictment  as  if  it  stood 
"  on  the  20th  of  July,  in  the  reign  of  King  George  the  Fourth,"  and  held  the 
conviction  right.     Eex  v.  Gill,  Russ.  &  Ry.  Cr.  Gas.,  431,  432. 

§  2068.    When  a  misnomer  is  fatal. 

In  regard  to  cases  of  misnomer,  it  will  be  found  that  in  all  the  cases 
where  the  variance  has  been  held  fatal,  it  was  a  misnomer  of  a  party  whose 
existence  was  essential  to  the  offense  charged  in  the  indictment;  as,  for  ex- 
ample, in  cases  of  theft,  where  the  property  is  charged  as  that  of  A.  B.,  and  it 
turns  out  in  proof  to  bo  of  A.  C. ;  or  in  cases  of  robbery,  where  the  person 
robbed  is  alleged  to  be  A.  B.  and  it  turns  out  on  proof  to  be  C.  B.  See  2  Russ- 
on  Cr'mes,  707,  714,  715.  Now,  if  we  apply  the  principles  here  stated  to  the 
present  case,  it  seems  to  me  clear  that  the  variance  is  not  fatal.  In  the  first 
place  the  variance,  as  has  been  already  stated,  does  not  occur  in  the  description 
of  the  offense.  It  occurs  only  in  the  clause  which  confers,  or  is  supposed  to 
confer,  jurisdiction  over  the  offense.  Now  that  jurisdiction  equally  exists  (as 
has  been  alrea<ly  stated),  whoever  are  the  ow^ners  of  the  ship,  provided  she 
belong  to  citizens  of  the  United  States. 

§  2069.  Technical  meaning  of  the  words  "a  ship  of  the  United  States^^^ 
given. 

The  allegation  of  the  particular  ownership  was  wholly  unnecessary,  and  is 
wholW  immalerial.  The  words  in  the  indictment  allege  the  offense  to  be  com- 
mitted "  in  and  on  board  a  ship  of  the  United  States,  called  the  Mount  Vernon." 
Now  under  our  laws,  these  words,  "a  ship  of  the  United  Slates,"  have  a 
technical  meaning;  for  the  Ship  Registry  Act  (act  of  1792,  ch.  45)  —  and  this 
was  a  registered  ship — declares  that  no  ships,  except  those  which  are  regis- 
tered according  to  that  act,  shall  be  denominated  and  deemed  ships  or  vessels 
of  the  United  States,  entitled  to  the  benefits  and  privileges  appertaining  to  such 
ships  or  vessels;  and  it  proceeds  to  prescribe  that  nq  ships  or  vessels,  except 
those  which  are  wholly  belonging  to  citizens,  shall  be  registered.  Indirectly 
(though  not  as  it  should  properly  do),  the  indictment  does  contain  an  allegation 
of  the  American  character  of  this  ship,  so  as  to  found  the  jurisdiction.  And 
if  it  had  stopped  here,  a  nice  question  might  have  arisen,  how  far  such  an  alle- 
gation, not  stating  in  the  terms  of  the  act  of  1825,  ch.  276,  §  5,  that  the  offense 
was  committed  on  board  of  a  ship  or  vessel  belonging  to  an}'  citizen  or  citizens 
of  the  United  States,  but  stating  it  in  the  manner  above  cited,  would  have  been 
sufficient  to  found, the  jurisdiction,  or^to  sustain  the  indictment.  But  the  in- 
dictment goes  on  to  allege,  "the  ship  then  and  there  belonging "  to  certain 
persons  (naming  them),  "citizens  of  the  said  United  States." 

§  2070.  Misnomer  not  material  to  the  jurisdiction. 

Now  the  substance  of  this  allegation  is  that  all  the  owners  of  the  ship  aro 
citizens;  and  this  is  strictly  true,  and  was  established  in  evidence.  The  mis- 
nomer is  not  in  any  part  material  to  the  jurisdiction,  and  the  charge  in  its 
substance  was  proved  so  far  as  it  bore  on  the  question  of  jurisdiction.  I  think 
the  names  of  the  owners  may  be  either  rejected  as  surplusage,  or  the  variance 
as  to  the  proof  was  as  to  a  fact  purely  immaterial.  Pye's  Ceise  (Russ.  &  Ry. 
Or.  Gas.,  9,  note;  2  East,  PI.  Or.,  785,  786)  and  Mackalley's  Case  (9  Coke,  62, 
^\^)  are  far  stronger  cases  of  variance.  And  the  variances  upon  indictments 
for  murder,  as  to  the  weapon  or  other  means  used  to  effect  the  crime,  are  far 
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more  striking,  as  to  a  dispensation  with  exact  proofs  of  circumstances  alleged 
in  the  indictment. 

Upon  the  whole,  my  opinion  is  that  the  motion  for  a  new  trial  ought  to  be 
overruled.  The  district  judge  concurs  in  this  opinion;  and,  therefore,  let  the 
motion  ba  overruled. 

§  2071.  Cert4ilnty  — Statement  of  the  offense.— The  rules  of  criminal  plpftding  require 
tliat  every  fact  relied  upon  to  constitute  the  crime,  and  upon  which  conviction  depends,  shall 
be  set  out  and  described  with  as  much  particularity  as  the  nature  of  the  case  will  allow. 
United  States  r.  WeKl,*  McCahon.  185. 

,5  2072.  In  an  indictment  everything  must  be  charged  positively  and  not  inferentially. 
Nothing  which  is  material  to  the  description  of  the  substance  of  the  offense  can  be  supplied 
by  implication.     Uni  ed  States  v.  Cruikshank,  2  Otto,  550  (Const.,  g,^  898-911). 

§  2073.  An  indictment  must  contain  every  averment  necessary  to  show  that  an  offense  has 
been  committed.  It  must  be  sufficient  of  itself,  when  aided  by  those  intendments  which  the 
law  requires  to  be  made  from  what  appears  thereiii,  and  it  cannot  be  made  good  by  merely 
extraneous  matter  thougli  that  may  be  matter  of  record.  United  States  v.  Stowell,*  2  Curt., 
153;  United  States  v.  Weld,*  McCahon.  185, 

§  2i)74.  In  criminal  cases  prosecuted  under  the  laws  of  the  United  States,  the  accused  has 
the  constitutional  right  to  be  infomied  of  the  nature  and  cause  of  the  accusation.  The  in- 
dictment must  be  drawn  with  clearness  aid  all  necessary  certainty  to  apprise  the  accused  of 
the  crime  with  which  he  stands  charged.  Every  ingredient  of  which  the  crime  is  composed 
m:8t  be  accurately  and  clearly  specified.  United  States  v.  Cruikshank,  2  Otto,  557;  affirm- 
in  ^S.  C,  1  Woods,  308. 

§  2075.  The  object  of  the  indictment  is  said  to  be,  first,  to  furnish  the  accused  with  such  a 
description  of  the  charge  against  him  as  will  enable  him  to  make  his  defense,  and  avail  himself 
of  his  coriviction  or  acquittal  for  protection  against  a  further  prosecution  for  the  same  cause; 
a  id,  second,  to  inform  the  court  of  the  facts  alleged,  so  that  it  may  decide  whether  they  are 
sujficitnt  in  law  to€upport  a  conviction  if  one  should  be  had.  McCall  v.  United  States,*  1 
Dak.  I'y,  320. 

§  2j>7  C.  Every  indictment  must  be  **  certain  to  a  certain  intent  in  general,"  and  **  nothing  ma- 
t  rial  shall  be  taken  by  intendment."    United  States  v,  Watkins,*  3  Cr.  C.  C,  441. 

^  2077.  In  an  indictment  for  a  statutory  misdemeanor  it  is  not  necessary  to  charge  the 
o  Tense  with  the  particularity  of  time,  place  and  circumstance  required  for  a  felony  or  a  com- 
mon law  offense.  If  the  defendant  makes  it  appear  to  the  court  that  in  or«ler  to  prepare  his 
d  fense  it  is  necessary  to  have  a  bill  of  particulars,  the  court  will  compel  the  prosecution  to 
furnish  one  and  confine  the  prosecution  to  it  strictly  on  the  trial.  United  States  v.  Schimer,* 
5Eisp.    i93. 

^  2078.  The  facts  necessary  to  constitute  the  offense  must  be  set  forth  in  the  indictment; 
and  {  n  indictment  is  not  good,  which,  if  true,  yet  leaves  a  possibility  that  the  defendant  may 
be  innocent.  If  a  part  of  the  description  of  the  offense  consist  of  a  negative  proposition,  it 
is  necessary  that  the  indictment  should  state  the  negative  as  well  as  the  affirmative  part  of 
the  description.  Where  a  statute  punishes  a  minister  for  joining  in  marriage  certain  de- 
B. rile  J  persons  **  without  the  consent  of  the  parent  or  guardian  of  every  such  person,"  it  is 
not  sufficient  that  the  indictment  alleges  the  act  to  have  been  done  without  the  consent  of  the 
pirent.  It  must  allege  that  it  was  without  the  corsent  of  the  guardian  also,  and  notwith- 
standing that  it  afterwards  appears  that  there  was  no  guardian,  (Fitzhuoh.  J.,  dissenting, 
was  of  the  opinion  that  the  indictment  in  this  case  was  good.)  United  States  v.  McC/or- 
mick,*  1  Cr.  C.  C,  593. 

§  2079.  If  an  indictment  be  uncertain  as  to  some  particulars  only,  and  certain  as  to  the 
rest,  it  is  void  only  as  to  the  former,  and  good  for  the  residue.  United  States  v.  La  Coste, 
2  Mason,  140. 

§  3080.  The  words  of  an  indictment  are  to  be  construed  according  to  their  strict  legal 
meaning.    United  States  v.  Wells,*  2  Cr.  C.  C,  43. 

^2081.  Unnecessary  matters  of  description  in  an  indictment  must  be  proved;  but  if  the 
unnecessary  matter  be  wholly  foreign  and  irrelevant,  the  allegations  will  be  rejected  as  sur- 
plusage.    United  States  r.  Brown.*  3  McL.,  233. 

§  2082.  Descriptive  allegations  in  the  first  count  in  an  indictment  may  be  adopted  in  sub: 
sequent  counts  by  mere  reference,  and  need  not  be  repeated ;  and  a  reference  to  a  person  as 
**  the  said  A.  B."  will  be  held  to  embrace  the  character  and  status  of  the  person  as  set  forth 
in  the  former  count.     United  States  v,  Hendric,*  2  Saw.,  477. 

§  2083.  In  all  indictments  upon  statutes  all  the  circumstances  which  constitute  the  defini- 
tion of  the  offense  in  the  act  must  be  set  forth,  so  as  to  bring  the  defendant  precisely  within 
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it.  So  an  indictment  for  making  a  fraudulent  entry,  and  aiding  in  the  fraudulent  entry,  of 
goods,  which  alleges  that  the  offense  was  committed  by  "  fraudulent  means,"  is  insufficient 
United  States  v.  Bettilini,  1  Woods,  654  (^'g  2535-56). 

§  2084.  There  are  no  common  law  offenses  against  the  United  States.  An  act  or  omission, 
to  be  criminally  punished  iu  the  federal  courts,  must  be  declared  an  offense  by  an  act  of  con- 
gress.  So  where  the  elements  constituting  the  offense  under  the  statute  differ  from  those 
which  constitute  it  at  common  law,  that  fact  should  be  considered  in  determining  the  weight 
of  English  cases  as  to  the  particularity  and  certainty  essential  to  indictments  for  such  offense. 
United  States  v.  Walsh,  5  Dill.,  58  (gg  2279-82). 

g  2085.  While  a  particularity  and  clearness  are  required  in  an  indictment  which  will  in- 
form the  defendant  of  the  charge  he  has  to  meet,  and  the  court  of  the  offense  claimed  to 
have  been  committed,  so  that  it  may  pronounce  judgment  if  there  be  a  conviction,  the  valid- 
ity of  indictments  should  not  depend  upon  too  great  niceties  of  language.  United  States  v. 
Nunnemacher,  7  Biss.,  129  (gg  2394-991. 

§  2086.  Unless  every  material  ingredient  of  the  charge  is  set  forth  in  the  indictment  the 
defect  may  be  reached  by  demurrer  or  the  judgment  arrested.  United  States  v,  Martin,  4 
Cliff.,  156  (gj^  2299-2304). 

§  2087.  Every  indictment  must  charge  the  crime  with  such  certainty  and  precision  that 
it  may  be  understood  —  charging  all  the  requisites  which  constitute  the  offense ;  and  every 
averment  mast  be  so  stated  that  the  party  accused  may  know  the  general  nature  of  the  crime 
of  which  he  is  accused.     United  States  v.  Corbin,  11  Fed,  R.,  23S  (g§  2545-47). 

§  2088.  A  charge  that  two  persons  and  each  of  them  carried  on  a  certain  business  is  good, 
if  they  wore  partners  and  jointly  concerned  in  the  trade.  United  States  v.  Fox,  1  Low.,  199 
(g§  2415-18). 

§  20>9.  Whatever  is  well  alleged  in  an  indictment  is  admitted  by  a  demurrer  thereta 
United  Statos  v,  Martin,  4  Cliff.,  156  (§§  2293-2304). 

§  2090.  An  indictment  will  not  be  quashed  on  motion  unless  bad  beyond  a  reasonable  doubt. 
United  States  v,  Dustin,  2  Bond,  832  (5^§  2283-84). 

§  2091.  A  defect  only  pleadable  in  abatement,  and  which  is  cured  by  pleading  over,  is  not 
ground  for  quashing  an  indictment.  A  motion  by  a  defendant  to  quash  an  indictment  must 
be  founded  on  defects  which  would  make  a  judgment  against  him  on  that  indictment  errone- 
ous.    United  States  v.  Pond,  2  Curt.,  2ri)  (g?$  2454-59). 

§  2092.  UnhnTfnlly. —  In  an  indictment  it  is  not  necessary  to  charge  that  the  alleged  crim- 
inal act  was  done  unlawfully  where  the  facts  are  set  forth  which,  if  true,  constitute  the 
offense.    Ibid. 

§  2093.  One  good  connt. —  If  any  one  count  in  an  indictment  is  good  it  will  support  a  judg- 
ment by  the  court  upon  a  general  verdict.  United  States  v.  Warks,  2  Abb.,  532 ;  United  States 
t'.  Burroughs,*  3  McL.,  405;  United  States  v.  Rhodes,*  1  Abb.,  28;  United  btates  v.  Burns,*  5 
McL.,  23;  United  States  v.  Whalan,*  7  Int.  Rev.  Rec,  162;  United  States  t?.  Patterson,  6  McL., 
466  (j5.^  2470-73);  United  States  v.  Trout,  4  Biss.,  105  (§,:^  2340-43);  United  States  v.  Dustin,  3 
Bond,  832  (g§  2288-84);  United  States  v.  Pirates,  5  Wheat,  18^1  (§^  542-651). 

§  2094.  Use  of  generic  terms.—  Where  the  definition  of  an  offense,  whether  it  be  at  com- 
mon law  or  by  statute,  includes  generic  terms,  it  is  not  sufficient  that  the  indictment  shall 
charge  the  offense  in  the  same  generic  terms  as  the  definition ;  but  it  must  state  the  species  — 
it  must  descend  to  particulars.  The  object  of  the  indictment  is,  first,  to  furnish  the  accused 
with  such  a  description  of  the  charge  against  him  as  will  enable  him  to  make  his  defense, 
and  avail  himself  of  his  conviction  or  acquittal  for  protection  against  a  further  prosecution 
for  the  same  cause ;  and,  second,  to  inform  the  court  of  the  facts  alleged,  so  that  it  may  decide 
whether  they  are  sufficient  in  law  to  support  a  conviction,  if  one  should  be  had.  For  this 
facts  are  to  be  stated,  not  conclusions  of  law  alone.  A  crime  is  made  up  of  acts  and  intent ; 
and  these  must  b9  set  forth  in  the  indictment  with  reasonable  particularity  of  time,  place  and 
circumstance.     United  States  v.  Cruikshank,  2  Otto,  658;  afiirming  S.  C,  1  Woods,  308. 

§2095.  Matters  of  law. —  It  is  never  necessary  to  set  forth  matters  of  law  in  an  indict- 
ment.    United  States  v.  Rhodes,*  1  Abb.,  28. 

§  2096.  Conclusions  of  la-v  are  inadmissible  in  an  indictment.  The  facts  should  be  stated 
and  the  court  will  draw  its  own  inferences.     United  States  v.  Weld,*  McCahon,  185. 

§  2097.  Matters  of  form.—  Under  g  1025,  Revised  Statutes,  matters  of  form  will  not  vitiate 
an  indictment  unless  they  tend  to  prejudice  the  defendant.  United  States  v,  Nye,*  4  Fed, 
R.,  888. 

§  2098.  Dates.—  In  an  indictment  figures  for  dates  should  not  be  used.  United  States  v. 
Prescott,*  2  Abb.,  169;  2  Biss.,  325. 

§  2099.  Misdemeanors.—  Indictments  for  misdemeanors  are  less  strictly  and  technically 
construed  in  favor  of  the  defendant  than  indictments  in  capital  cases.  United  States  o. 
Smith,  2  Mason,  148. 

574 


INDICTMENT. -IN  GENERAL.  §§2100-2115. 

g  2100.  A^rg^raYation. —  A  charge  in  an  indictment  which  is  only  a  matter  of  aggravation 
need  not  be  proved.  United  States  v.  Scholfield,*  1  Cr.  C.  C,  255;  United  States  v.  Larkin,* 
4  Cr.  C.  C,  617. 

^  2101.  Caption.—  Defects  in  the  caption  of  the  indictment  cannot  be  made  the  ground  of 
a  motion  in  arrest  of  judgment    United  States  v.  Thompson,*  6  McL.,  56. 

g  2102.  Where  the  caption  of  an  indictment  for  conspiracy  contains  the  words  "  United 
States  of  America."  it  is  sufficient  that  the  body  of  the  indictment  charge  the  fraud  to 
have  been  directed  against  the  **  United  States."  United  States  v.  Boyden,  1  Low.,  266 
(§§  2294-98). 

§  2103.  Scienter.— An  indictment  for  keeping  a  dog  of  fierce  and  furious  nature,  and  suf- 
fering him  to  go  unmuzzled  and  at  large  in  and  abou^  tho  public  streets  and  liighways,  to  the 
danger  and  nuisance  of  the  people,  need  not  allege  scienter.  United  States  v.  McDuell,  5  Cr. 
C.  C.  391. 

§  2104.  Where  the  statute  forbids  the  use  of  a  still  for  the  purpose  of  distilling,  and  is 
silent  as  to  intention,  the  indictment  need  not  aver  knowledge.  United  States  v.  Malone,*  9 
Fed.  R.,  897. 

g  2105.  Where  not  required  by  statute,  it  is  not  necessary  for  an  indictment  to  charge  that 
an  offense  was  committed  by  the  defendant  **  knowingly."  United  States  t?.  Smith,  2  Mason, 
150. 

§  2108.  Ownership. —  Where  the  real  ownership  of  property  is  unknown,  or  where  the  evi- 
dence is  conflicting,  it  may  be  alleged  to  belong  toi)ersons  unknown.  United  States  v.  Plumer, 
8  Cliff.,  65. 

g  2107.  Unknown  person.— An  indictment  for  assault  and  battery,  **  upon  a  person  un- 
known "(not  to  the  jurors  unknown),  was  held  to  be  sufficiently  certain.  United  States  v. 
Davis,  4  Cr.  C.  C,  333. 

g210S.  rolonionsly.— That  part  of  section  59  of  chapter  100  of  the  act  of  1864,  relating 
to  nfitional  banks,  which  makes  the  offense  of  attempting  **to  pass  any  falsely  altered  circu- 
lating note  purporting  to  have  been  issued  by  any  banking  association  of  the  United  States, 
knowing  the  same  to  be  false,"  a  felony,  having  been  repealed  by  the  revision  of  1874,  whose 
repealing  chapters  repeal  all  former  acts  of  congress,  "  any  portion  of  which  is  embraced  in 
this  revision,"  the  offense  is  no  longer  a  felony,  and  need  not,  therefore,  be  charged  as  having 
l>een  committed  feloniously.     United  States  v.  Shepherd,*  1  Hughes,  520. 

S  2100.  Alternative  alleg'ations. —  The  prosecutor  cannot,  in  the  same  count,  charge  differ- 
ent offenses  in  tlie  alternative.  But  where  a  statute  declares  cutting,  or  procuring  to  be  cut, 
one  offense,!,  e.,  cutting  on  the  principle  that  the  procurer  is  the  doer;  aiding  or  assisting 
one  offense,  as  he  who  aids  is  of  identity  with  him  who  assists;  and  removing,  or  procuring 
to  be  removed,  another  offense,  a  count  for  aiding  or  assisting  is  good,  because  aiding  is  assist- 
ing.    United  States  v.  Potter,*  6  McL.,  182. 

§2110.  Amijignity.— Where  an  indictment  for  killing  a  horse  alleges  that  the  defendant 
shot  the  said  horse  so  that  he  died  from  the  said  wound,  but  does  not  say  whether  the  defend- 
ant Msed  a  rifle,  shot-gun,  or  what  kind  of  a  gun  he  used,  there  is  no  ambiguity  in  the  indict- 
ment in  this  respect  of  which  the  defendant  can  complain,  especially  where  a  statute  of 
the  territory  declares  that  the  indictment  shall  not  be  void  **  for  want  of  the  averment  of 
any  matter  not  necessary  to  be  proved ;  nor  for  any  other  defect  or  imperfection  which  does 
not  tend  to  the  prejudice  of  the  substantial  rights  of  the  defendant  upon  the  merits."  Fein 
V.  Wyoming  Territory,*  1  Wyom.  l*y,  876. 

§  2111.  Time  and  place.— It  is  necessary  in  an  indictment  to  allege  a  date,  but,  unless  the 
date  is  of  the  essence  of  the  crime,  it.  need  not  be  proved  as  alleged.  United  States  v.  Blais- 
deli,*  8  Ben.,  132. 

^2112.  Every  indictment  must  allege  a  day  and  a  year  certain  on  which  the  offense  was 
committed.  An  allegation  that  the  crime  was  committed  **on  or  about"  a  certain  day  dots 
not  show  that  the  action  has  not  been  barred  by  the-  lapse  of  time.  United  States  v.  Wins- 
low,*  3  Saw.,  337. 

§  21 13.  Indictment  quashed  because  it  stated  the  time  as  "on  or  about."  United  States  r. 
Crittenden,*  Hemp.,  61. 

§  2114.  The  time  laid  in  an  indictment  is  not  material,  and  proof  may  be  made  at  the  trial 
that  the  prosecution  was  commenced  within  the  statute  of  limitations,  notwithstanding  the 
day  laid  in  the  indictment  indicates  the  contrary.    Johnson  v.  United  States,  3  McL.,  89. 

g  2115.  It  is  immaterial  what  date  is  alleged  in  an  indictment  astheday  on  which  the  crime 
was  committed,  provided  such  day  be  prior  to  the  finding  of  the  indictment,  and  within  tl:e 
time  prescribed  by  the  statute  of  limitations;  but  tlie  rule  as  to  proof  under  an  indictment  is 
not  so  liberal,  as  it  must  be  confined  to  a  given  crime  at  a  given  time.  Under  an  indictment 
for  permitting  poker  to  be  played  in  a  building  under  the  defendant's  control,  the  permission 
of  every  game  of  poker  played  conatitutes  a  distinct  offense,  and  when  the  prosecution  fix 
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the  time  by  one  witness,  they  cannot  oflfer  proof  as  to  other  times.    The  evidence  must  be 
confined  to  one  distinct  offense.    Fields  v.  Wyomin*?  Territory,*  1  Wyom.  T'y,  78. 

g  2116.  It  is  no  ground  for  arresting  the  judgment  that  the  indictment,  which  was  for  dis- 
tilling coal  oil  without  a  license,  charged  the  offense  to  have  been  committed  on  a  certain 
day,  and  on  divers  other  days  between  that  day  and  the  finding  of  the  bill.  United  States  r. 
Trobe,*  3  Pittsb.  R.,  6. 

g  2117.  An  indictment  for  a  single  offense  const itutin.Qj  a  misdemeanor  alleged  the  offense 
to  have  been  committed  "heretofore  and  after  the  20th  day  of  April,  A.  D.  1818,  that  is  to  say, 
at  some  time  between  tlie  d.ay  of  the  month  and  year  last  mentioned,  and  the  12th  day  of 
February  now  last  past."'  Held,  that  this  averment  of  time  was  sufficient.  United  States  v. 
Smith.  2  Mason,  144. 

§2118.  An  indictment  must  charge  with  certainty  the  place  where  the  crime  charged  is 
alleged  to  have  l>een  committed.  So  an  indictment  in  a  territorial  court  charging  the  offense 
to  have  been  committed  within  a  particular  judicial  district,  which  consisted  of  several 
counties,  without  s-pecifying  in  which  county,  is  fatally  defective.  Territory  v.  Freeman,* 
McCahon,  50. 

§  2119.  An  indictment  for  a  single  offense  contained  the  allegation  that  it  was  committed 
on  a  day  **now  last  paRt,  and  on  divers  days  and  times  before  and  since  the  last  mentioned 
day,"  etc.  Held^  that  allegation  of  the  day  certain  was  sufiicie:it,  and  should  be  held  to  refer 
to  the  last  day  of  that  description  prior  to  the  finding  of  the  indictment,  and  the  words  **on 
divers  days  and  times  "  should  be  rejected  as  surplusage,  as  the  alle.-^ration  in  this  respect  is 
too  uncertain  to  warrant  a  judgment  for  such  times.    United  States  v.  LaCoste.  2  Masja,  139. 

§  2120.  In  an  indictment  for  piracy,  it  is  a  suffitient  statement  of  venue  to  allege  that  the 
crime  was  committed  on  the  hi^h  seas,  witliiu  the  a<lmiralty  and  maritime  jurisdiction  of 
the  United  States  and  out  of  tiie  jurisdiction  of  any  particular  state.  United  States  r. 
Gibert,*2Sumn.,  37. 

g  2121.  An  inclictment  must  lay  the  offense  in  such  a  locality  that  the  court  may  judge 
upon  the  face  of  it  wliether  they  have  tlie  power  to  punish  its  commission,  and  an  indict- 
ment describing  the  locality  as  the  particular  district  in  which  tlio  court  sits  is  sufficient, 
without  naming  the  county.  The  crime  must  be  tried  in  tlie  district  where  committed,  but 
whether  in  the  county  or  not  depends  on  the  convenience  of  the  court.  United  Stiites  v. 
Wilson,*  1  Bald.,  78. 

g  2122.  Where  an  indictment  stated  that  "  Lorenso  Dow,  late  of  the  district  of  Maryland, 
mariner,  on  the  31st  day  of  October,  1831),  then  and  there,  being  on  board  a  certain  brig  called 
tlie  Francis,  belonging  to  a  citizen  of  the  UnitCvl  States,  on  the  high  seas,  on  the  Atlantic 
Ocean,  in  latitude  thirtj'-three,''  out  of  the  jurisdiction  of  any  particular  state  and  within 
the  jurisdiction  of  the  United  States,  did,  then  and  there,  commit  the  crime  charged  in  the 
indictment,  it  was  held  bad  for  repugnancy  and  the  judgment  thereon  arrosted.  The  words 
*•  then  and  there''  are  held  to  be  equivalent  to  '*  at  the  time  and  place  aforesaid; "  and  as  the 
only  lime  and  place  preceiiing  these  words  are  "the  31st  of  October,  1839,"  and  "the  district 
of  Maiyland,"  the  indictment  plainly  alleges  that  the  crime  was  committed  at  this  time* and 
place ;  and  in  the  same  clause  it  is  alleged  that  the  crime  was  committed  out  of  the  jurisdic- 
tion of  any  particular  state.  These  two  averments  were  therefore  held  to  be  repugnant. 
United  States  r.  Dow,*  Taney,  34. 

g  2123.  Where  an  indictment  charges  an  offense  to  have  been  committed  in  a  certain  dis- 
trict and  in  a  certain  county,  the  fact  that  tlie  offense  is  shown  to  have  been  committed  in 
another  county  is  immaterial,  and  the  averment  as  to  the  particular  county  may  be  rejected 
a3  surplusage.     United  States  r.  Smith,  2  Bond,  823  (;^§  207-214). 

g  2124,  It  is  not  necessary,  in  an  indictment,  to  allege  any  venue  or  time  of  the  unlawful 
intent,  where  venue  and  time  are  laid  of  the  act  which  is'alieged  to  have  been  done  with  such 
intent.     United  States  v.  Pond,  2  Curt.,  265  (g?  24.)4-59). 

^2125.  Variance. —  The  letter  **  M,"  appearing  between  the  word  **one"  and  the  words 
*•  per  centum,"  in  a  promissory  note  set  out  in  an  indictment  under  the  act  of  March  3, 1825, 
as  liaving  been  bought,  received  and  concealed  by  the  defendarit  knowing  that  it  had  been 
stolen  from  the  mail,  is  a  material  part  of  the  note.  It  limits  the  interest  on  the  note  to  one 
mill  per  centum,  instead  of  one  per  centum.  Although  this  note  miglit  have  been  sufficiently 
described  in  the  indictment  without  stating  the  rate  of  interest,  yet  this  part  of  the  note 
being  described  it  must  be  done  accurately.  Any  substantial  variance  between  the  note  as 
thus  described,  and  the  one  ofifered  in  evidence,  will  be  fatal  to  the  prosecution.  Uniteti 
States  V.  Hardyman,*  13  Pet.,  176.     See  g  20.')1. 

g  2126.  Where  an  indictment  for  forgeiy  sets  forth  the  tenor  of  the  original  check  forged, 
and  the  specific  alterations  made,  the  government  is  held  to  a  strict  proof  of  the  instrament 
as  set  forth;  and  if  there  be  any  material  variance  or  defect  in  the  proof,  the  prisoner  is 
entitled  to  a  verdict.     United  States  v,  Britton,*  2  Mason,  401. 
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§2127.  Whew  it  is  averred  in  an  indictment  for  stealing  bank-notes,  contained  in  a  letter 
iu  the  mail,  that  the  letter  was  directed  to  **  M.  (Jarraty,  Esquire,  Cashier,"  and  the  letter  is 
not  produced,  and  the  witness,  not  being  positive,  states  that  tlie  letter  was  directed  to  "  M. 
Gan-aty,  Elsquire,"  and  the  verdict  is  guilty  generally,  it  will  not  be  set  aside  for  variance. 
And  especially  if  there  are  counts  in  the  indictment  to  which  the  variance  does  not  apply. 
United  States  r.  Burroughs.*  8  McL.,  405. 

§  2128.  "Where  an  indictment  for  making  a  false  declaration  as  to  the  employment  of  a  ves- 
K»l  in  the  cod  fisheries  contrary  to  the  act  of  congress  of  July  29,  1813,  charged  that  the  de- 
fendant produced  to  the  collector  **a  certain  paper  purporting  to  be  a  written  account  of  tlie 
Ungth,  breadth  and  depth  of  the  said  boat  or  vessel,  in  substance  and  effect,  as  follows,  that 
is  to  say,  that  the  boat  Fame,  of  Ipsicich,  was  of  the  burthen  of  fourteen  tons  and  forty- 
five  ninety-fiUhs  of  a  ton,"  etc.,  etc.,  and  the  paper  produced  as  that  described  in  the  indict- 
ment stated  the  boat  to  be  of  the  burthen  of  fourteen  tons  and  fifty  ninety-fifths  of  a  ton, 
the  variance  was  held  fatal.     United  States  v.  Lakeman,  2  Mason,  229. 

^  2129.  Variances  in  an  indictment  in  the  description  of  an  instrument  set  forth,  which  do 
not  make  a  word  different  in  sense  and  grammar,  which  have  sound  and  sense  in  substance 
the  same,  are  merely  literal  and  are  not  fatal.  United  States  v.  Mason,  12  Blatch.,  497 
(§§  2;i34-36). 

§  2130.  Dnplieity. —  Where  an  indictment  contains  a  clear  and  distinct,  though  not  a  suffi- 
cient, charge  of  fraud  by  false  pretenses,  it  cannot  be  relied  on  as  charging  forgery  also,  since 
that  would  render  it  objectionable  for  duplicity.     United  States  r.  Watkins,*  3  C'r.  C.  C,  441, 

§2131.  Surplnsage.— Unnecessary  words  added  to  an  indictment  by  way  of  aggravation 
may  be  rejected  as  surplusage.  United  States  v.  Larkin,*  4  Cr.  C.  C,  617;  United  States  v. 
Scholfieid,*  1  Cr.  C.  C,  255.  An  unnecessary  word  in  an  indictment,  which  tends  to  obscure 
the  sense  as  to  the  person  charged,  may  be  rejectfd  as  surplusage.  United  States  v.  Patter- 
son, 6  McL..  4C6  (§^  2470-73). 

^  2182.  If  an  indictment  set  forth  an  offense  with  greater  particularity  than  was  necessarj', 
the  proof  must  correspond  to  the  allegation,  for  nothing  descriptive  of  the  offense  can  be  re- 
jected as  surplusage.     United  States  v.  Thomas,*  2  Abb.,  119;  4  B.»n.,  370. 

§  2133.  Where  an  indictment  against  the  owner  of  a  vessel  for  destroying  her  with  intent 
to  prejudice  the  underwriters  thereon  charges  that  the  act  was  done  with  intent  to  defraud  the 
underwriters,  an  allegation  that  the  act  was  done  with  a  view  to  gain  corrupt  advantage  to 
himself,  etc.,  may  be  treated  as  surplnsage  and  need  not  be  proved.  United  States  v.  Jolms,* 
1  Waeh.,  ;:63. 

•  ^  2134.  A  material  allegation  in  an  indictment  which  is  sensible  and  consistent  in  the  place 
where  it  occurs,  and  is  not  repugnant  to  nny  anteccdnit  matter,  cannot  berej  cted  as  surplus- 
age, merely  on  account  of  tJiere  occurring  afterwards,  in  the  same  indictmeiit,  another  alle- 
gation inconsistent  with  the  former,  and  which  latter  allegation  cannot  itself  be  rejected. 
United  h-tates  v.  Dow,*  Taney,  34. 

8  2135.  Offenses  created  by  statute.—  In  an  indictment  for  a  statutory  offense  it  is  suffi- 
cient as  a  general  rule  to  charge  tlie  offense  in  the  language  of  the  statute.  United  States  r. 
Schimer,*5  Biss.,  195;  United  States  v.  La  Coste,  2  Mason,  141;  United  States  v.  Wilson,* 
Bald.,  78;  United  States  i\  Goggin,  1  Fed.  R.,  49;  United  Slates  v.  Ballard,*  13  Int.  Rev.  Rec, 
195;  Dewee's  Case,*  Chase's  Dec,  531 ;  United  States  v.  Scott,  4  Biss.,  j:9  (^g  2222-27);  United 
States  V.  Crosby,  1  Hughes,  448  (g.^  2285-80);  United  States  r.  Henry,  3  Ben.,  29  /^'^  2419-21). 
See  g^  2047,  2048. 

$5  2130.  The  rule  is  subject  to  this  qualification,  that  the  accused  must  be  apprised  by  the 
indictment,  with  reasonable  certainty,  of  the  nature  of  the  accusation  against  him,  to  the  end 
that  he  may  prepare  his  defense  and  plead  the  judgment  as  a  bar  to  any  subsequent  prosecu- 
tion for  the  same  offense.  United  States  v.  Goggin,  1  Fed.  R.,  49;  United  States  v.  Sim- 
mons. 6  Otto,  860  (5:i5  2410-14). 

g  2137.  Greater  particularity  is  always  required  where  the  offense  was  known  to  the  com- 
mon law,  and  is  described  in  the  statute  by  its  common  law  name,  but  not  where  the  statute 
is  complete  in  itself,  or  where,  by  creating  it,  it  defines  the  offense.  United  States  v.  Ballard,* 
13  Int.  Rev.  Rec,  195. 

§  2138.  It  is  sufficient  to  substantially  set  forth  the  offense  though  not  in  the  precise  words 
of  the  act.     Dewee's  Case,*  Chase's  Dec,  531. 

§  2139.  In  general  it  is  sufficient  if  the  indictment  sets  forth  an  offense  in  the  words  of  the 
statute  creating  rt,  or  as  defined  by  the  common  law,  without  the  particulars  oi  the  manner 
or  means,  place  or  circumstance.     United  States  i\  Wilson,*  Bald.,  78. 

g  2140.  It  is  not  in  general  necessary,  in  an  indictment  for  a  statutory  offense,  to  follow 

the  exact  words  of  the  statute.     It  is  sufficient  if  the  offense  be  set  forth  with  substantial 

accuracy  and  certainty  to  a  reasonable  intendment.     Where  the  words  of  the  statute  are,  •*!£ 

any  person  shall  forcibly  resist,  prevent  or  impede  any  officers  of  the  custom'?,  etr..  in  the 
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exercise  of  their  duties,''  an  indictment  which  charges  that  the  defendant  "did  with  force 
«\nd  arms  violently  and  unlawfully  resist,  prevent  and  impede,"  etc.,  is  sufficient.  Uuittil 
States  t».  Bachelder,*  2  Gall.,  14. 

§  2141.  If  the  defendant  insists  on  a  greater  particularity,  it  is  for  him  to  show  that,  from 
the  obvious  intention  of  the  legislature,  or  the  known  principles  of  law,  the  case  falls  within 
some  exception  to  such  general  rule.     United  States  v.  Henry,  3  Ben.,  29  (g^  ^4  9-21). 

§  2142.  In  an  indictment  for  a  statutory  crime  it  is  not  sufficient  to  pursue  the  very  words 
of  the  statute,  unless,  by  so  di)in>r,  the  fact  in  the  doing  or  not  doing  whereof  the  crime  con- 
sists is  fully,  directly  and  expressly  alleged.  United  States  v,  Ccrbin,  11  Fed.  R.,  238 
(§,^2515-47). 

§  2143.  An  indictment  for  an  offense  defined  by  statute  must  conform  to  the  requirements 
of  the  statute,  even  though  the  allegations  may  in  those  resj^ects  differ  from  those  prescribed 
by  the  common  law  for  charging  an  offense  of  the  same  name.  United  Slates  v.  Martin, 
4  Cliff.,  150  (i:§  2299-2304). 

g  2144.  Allegations  in  an  indictment  founded  on  a  statute  which  completely  cover  the 
terms  of  the  statute  and  make  the  offense  complete  are  not  vitiated  because  another  allega- 
tion is  added  which  is  indefinite  and  insufficient,  but  such  allegation  will  be  rejected  as  sur- 
plusage.    United  fcitates  t\  Nunnemacher,  7  Biss.,  129  (g§  2394-99). 

^2145.  Where  an  offense  is  created  by  statute,  if  the  statute  itself  so  defines  the  act  or  acts 
constituting  the  offense  as  to  give  to  the  offender  information  of  the  nature  and  cause  of  the 
accusation,  the  indictment  need  go  no  further  than  the  statute;  but  if  it  does  not  do  this,  the 
averment  necessary  to  secure  the  constitutional  right  to  such  information  must  be  added.  It 
makes  no  difference  whether  the  crime  be  a  felony  or  a  misdemeanor.  The  constitution 
secures  to  the  offender,  in  all  criminal  prosecutions,  the  right  to  be  informed  of  ihe  nature  and 
cause  of  the  accusation.     United  States  v.  Staton,  2  Flip.,  319  (g^  24<)0,  2401). 

§  2146.  Much  more  laxity  of  pleading  has  been  permitted  in  sotting  out  the  offenses  created 
by  acts  of  congress  than  obtained  under  the  system  of  the  common  law,  even  where  that  sys- 
tem was  applied  to  new  statutes.     United  States  v.  Laws.  2  Low.,  115  (Jig  2464-67). 

§  2147.  The  rule  that  a  statutory  crime  must  be  charged  in  the  language  of  the  statute  does 
not  apply  where  the  acts  set  out  are  no  part  of  the  olfense.  United  States  v.  Hoyden,  1  Low., 
268  (gi5  2294-9S). 

§  2148.  Where  an  indictment  is  for  an  offense  described  by  statute,  it  is,  in  general,  suffi- 
cient if  the  pleader  follows  the  words  of  the  statute,  unle^js  the  statute  employs  some  technical 
term  or  phrase,  or  contains  some  word  or  words  of  compound  signification.  United  States  r. 
Martin,  4  Cliff.,  156  (g§  2299-2304). 

§  2149.  In  an  indictment  for  a  statutory  offense  it  is  not  necessary  that  the  exact  words  of 
the  statute  be  used,  if  their  precise  equivalent  is  expressed.  United  States  v.  Nunnemacher, 
7  Biss.,  129  (g§  2394-99). 

§  2150.  If  the  words  be  indefinite  and  vague,  ambiguous  or  general,  the  indictment  must 
so  particularize  the  act  that  the  party  charged  shall  be  in  no  doubt  of  the  offense  alleged 
against  him.  The  certainty  required  is  that  which  will  enable  him  to  plead  the  verdict  in 
bar  of  any  future  action.     United  States  v,  Crosby,  1  Hughes.  448  (g§  2285-89). 

§  2161.  Though  it  is  sufficient,  as  a  general  rule,  in  prosecutions  for  statutory  offenses,  that 
the  indictment  follow  the  language  of  the  statute,  the  rule  scarcely  ever  applies  to  capital 
crimes ;  and  when  the  statute  defines  the  crime  generally,  without  naming  the  particular  acts 
which  constitute  it,  it  is  necessary  to  set  out  the  acts  done  so  that  it  may  appear  to  the  court 
whether  the  acts  done  amount  to  the  crime.    United  States  v.  Scott,  4  Biss.,  29  (§§  2232-27). 

§  2152.  The  general  i*ule  that  the  words  of  a  statute  are  to  be  followed  in  an  indictment  is 
not  absolutely  and  always  true.  On  the  one  hand  it  is  often  sufficient,  when  the  statute  ex- 
presses a  simple  and  clear  meaning  in  one  way,  that  the  indictment  should  give  the  same 
meaning  clearly  in  another  way.  And  on  the  other  hand,  when  the  statute  is  itself  elliptical, 
so  that  its  meaning  must  be  gathered  from  the  context,  or  from  other  parts  of  the  same  or 
other  stjitutes,  the  indictment,  which  has  not  the  advantage  of  such  aids  in  its  interpretation, 
must  of  itself  allege  a  crime  according  to  the  true  intent  of  the  statute.  United  States  r. 
Reed,*  1  Low.,  232. 

§  2163.  niisdcmeAnorsi. —  It  is  ordinarily  sufficient  in  cases  of  a  misdemeanor  to  aUege 

the  offense  in  tlie  language  of  the  statute.  United  States  v.  Connally,*  9  Biss.,  338;  United 
States  V,  Quinn,  8  Blatch.,  48,  66;  United  States  v,  Ballard,*  13  Int.  Rev.  Rec,  195;  United 
States  V,  Mais,  7  Pet,  138  (^g  2452-53);  United  States  r.  Lancaster,  2  McL.,  431  (g§  2474-79). 
Where  the  indictment  follows  the  words  of  the  statute  it  isTsufficient,  unless  the  words  of  the 
statute  embrace  cases  not  intended  by  the  legislature  to  be  included  within  the  law,  and  if 
they  do  the  indictment  must  show  that  this  was  not  one  of  the  cases  thus  excluded.  United 
States  r.  Pond,  2  Curt.  265  (g.:^  ,454-59). 

g  2154.  It  is  sufficient  that  the  indictment  charge  the  offense  in  the  language  of  the  statute. 
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adapted  to  the  particular  circumstances  involved  in  the  offense  charged.    United  States  v. 
Quinn,  8  Blatch.,  48.  66. 

§  2155.  If  the  accused  insists  on  greater  particularity  it  is  for  him  to  show  from  the  obvi- 
ous intention  of  the  legislature,  or  the  known  principles  of  law.  that  the  case  falls  within  some 
exception  to  the  general  rule.     United  States  v,  Ballard,*  13  Int.  Rev.  Rec,  195. 

.^"  2150. instaneef .—  Where  a  phrase  which  has  acquired  a  definite  meaning  is  used  in 

a  statute  creating  an  offense,  the  indictment  may  use  it,  and  need  not  avoid  or  define  it. 
United  Stoles  v.  La  Coste,  2  Mason,  UI. 

g  2157.  Under  the  act  of  congress  of  March  2,  1831,  punishing  the  offense  of  stealing  bank- 
notes, the  indictment  teed  not  follow  the  language  of  the  act.  United  States  v.  Lodge,  4  Cr. 
C.  C.  673. 
»  §  2158.  Under  section  5209  of  the  Revised  Statutes,  punishing  the  embezzling,  abstracting 
or  wilfully  misapplying  the  funds  or  credits  of  national  banks,  an  indictment  which  charges 
the  offense  in  the  language  of  the  statute  is  not  bad  for  being  too  general.  A  more  definite 
statement  may  always  be  reached  by  a  bill  of  particulars.  United  States  v.  Voorhees,*  0  Fed. 
R.,  143. 

§  2159.  Where  the  offense  of  wilfully  setting  fire  to  a  ship  at  sea,  with  intent  to  burn  her,  is 
charged  in  the  indictment  in  the  words  of  the  statnt**  creating  the  crime,  the  allegation  is 
sufficient  without  adding  tho  word  "feloniously."    United  States  v.  McAvoy,  4  Blatch.,  418. 

§  2160.  It  is  sufficient  in  an  indictment,  under  the  slave  trade  act,  for  fitting  out  a  vessel 
for  a  slave  trade  voyage,  to  charge  the  offense  in  the  language  of  the  act.  It  is  generally  suffi- 
cient to  charge  an  offense  in  the  words  of  the  statute  creating  it,  and  the  charge  of  fitting  out 
a  vessel  with  intent  to  use  it  in  the  plave  trade  is  as  definite  as  the  charge  could  be  made  with- 
out descending  into  evidence.     United  States  v.  Goo<ling,  12  Wheat.,  400. 

.<  2161.  Exec'ptioii  iu  stntnte. —  Where  an  exception  to  a  criminal  statute  is  contained  in 
the  same  clause  of  the  act  which  creates  the  offense,  the  indictment  must  show  that  the  act  cr 
person  in  question  is  not  within  the  exception.  But  if  the  exception  or  proviso  be  in  a  subse- 
quent clause  or  subsequent  statute,  it  need  not  be  stated  in  the  indictment,  but  is  a  matter  of 
defense.     United  States  v.  Moore,*  11  Fed.  R.,  248;  United  states  r.  Schimer,*  5  Biss.,  195. 

^  2102.  If  an  exception  is  contained  in  the  enacting  clause  of  a  criminal  statute,  the  indict- 
ment must  show  that  the  defendant  is  not  within  the  terms  of  the  exception ;  but  if  the  ex- 
ception is  in  a  subsequent  clause  or  a  subst  quent  statute,  the  defendant  must  show  it  by  way 
of  defense.     United  States  v.  Imsand,  1  Woods,  G8l  fgi$  2407-2409). 

§  2168.  Conclnsion.—  Indictruent  quashed  on  motion  because  it  did  not  conclude  *  *  against 
the  peace  and  dignity  of  the  United  States  of  America,"  United  States  v,  Leramons,*  Hemp., 
63;  United  States  t?.  Crittenden,*  Hemp.,  61. 

§2164.  Though  an  indictment  for  a  statutory  offense  must  conclude  against  the  statute, 
still  the  technical  words,  *' against  the  form  of  the  statute  in  such  cases  made  and  provided," 
are  not  absolutely  indispensable,  and  other  equivalent  words  may  be  substituted.  So  the 
words,  "contrary  to  the  true  intent  and  meaning  of  the  act  of  the  congress  of  the  United 
States  in  such  cases  made  and  provided,'*  are  sUilicient.  United  States  v.  Smith,  2  Mason, 
150. 

§2165.  It  is  held  that,  under  act  of  congress  of  March  8,  1801,  an  indictment  must  con- 
clude against  the  government  of  the  United  States.    United  States  v.  Boling,  4  Cr.  C.  C,  579. 

§  2166,  An  indictment  charging  a  statutory  offense  to  have  been  committed  "  in  contempt 
of  the  laws  of  the  United  States  of  America,"  without  referring  to  the  particular  statute 
creating  the  offense,  is  not  good.     United  States  v.  Andrews,*  2  Paine,  451. 

§  2167.  Where  a  statutory  offense  is  otherwise  fully  and  exactly  described  in  the  indict- 
ment, the  fact  that  in  the  conclusion  tlie  offense  is  called  by  a  wrong  name  does  not  vitiate 
the  indictment.  The  conclusion  may  be  rejected  as  surplus.^ge.  United  States  v.  Elliot,*  3 
Mason.  156. 

5$  2168.  An  indictment  which  concludes  in  the  plural, —  **  against  the  form  of  the  statutes 
of  the  United  States  in  such  cashes  made  and  provided." — is  good,  although  the  offense  is 
punishable  by  one  statute  only.  United  States  v.  Gibert,*  2  Sumn.,  87 ;  United  States  v.  Trout, 
4  Biss.,  105  (§§  2340-43).  And  it  seems  that  an  indictment  framed  under  several  statutes  may 
conclude  in  the  singular.     United  States  t\  Trout,  4  Biss.,  105. 

§  2169.  An  information  for  the  recovery  of  a  penalty  under  a  statute,  which  avers  that  the 
act  is  against  the  peace  and  dignity  of  the  United  States,  and  contrary  to  the  act  of  congress 
in  such  case  made  and  provided,  sufficiently  shows  that  the  action  is  founded  on  a  statute.  It 
need  not  use  the  common  formula  **  against  the  form  of  the  statute."  United  States  v.  Bab- 
son,  1  Ware,  450. 

§  2170.  No  presentment,— The  court  refused  to  quash  an  indictment  for  forgery  because 
there  had  been  no  previous  presentment  or  order  of  court  United  States  v,  Tompkins,  2  Cr. 
C.  C,  46. 
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§  2171.  JnrisdicHon.— The  verdict  of  guilty  finds  the  precise  offense  charged  in  the  indict- 
ment, and  unless  the  indictment  clearlv  shows  that  it  was  icommitted  within  the  jurisdiction 
of  the  court,  the  court  will  not  proceed  to  judgment.     United  States  v.  Dow,*  Taney,  34. 

§2172.  Conspiracy  to  coiiiinit  bre.ieli  of  peace.— Counts  in  an  indictment  in  a  federal 
court  which  charge  nothing  more  than  a  conspiracy  to  commit  a  breach  of  the  peace  in  a 
state  are  insufficient.  United  States  v.  Cruikshank,  2  Otto,  556  iCONST.,  J5§  89&-911);  affirm- 
ing 1  Woods,  303. 

g  2173.  Nnme. —  A  person  is  well  described  in  an  indictment  by  the  name  by  which  he  is 
generally  known,  whether  it  bo  the  fir;st.  t)ie  second,  or  the  third  of  his  given  names.  Thus 
an  indictment  is  proper  which  describes  a  person  as  D.  K.  Olney  Winter.  United  States  v. 
Winter,*  13  Blatch.,  276. 

§  2174.  **  Steers  "  and  "  working:  cattle,*'  when  used  in  an  indictment,  are  synonymous.  In 
ordinary  conversation  they  moan  cattle  that  have  worked.  Wessels  v.  The  Territory,* 
McCahon,  100. 

.^  2175.  Grand  jury. —  An  indictment  is  good  though  the  word  "grand"  is  omitted  before 
the  word  juiy  in  the  beginning  of  the  indiclment.     United  States  r.  Williams,  1  Cliff.,  13. 

g  2170.  The  names  of  the  grand  jurors  who  find  the  indictment  lathe  circuit  court  of  the 
United  States  need  not  appear  in  the  indictment  itself,  where  such  is  the  practice  of  tlie 
courts  of  the  state  in  wliich  the  court  sits,  although  the  practice  in  the  king's  bench  is  differ- 
ent.    United  States  v.  Crawford,*  1  N.  Y.  Leg.  Obs..  3S^. 

§  2177.  The  designation  •'foreman," appended  to  the  name  of  the  person  signing  the  indict- 
ment, as  such,  is  sufficient,  as  the  designation  "foreman  "  refers  to  the  introductory  clause  of 
the  indictment  and  to  the  record,  as  verifying  the  legal  inference  that  "foreman"  means 
foreman  of  the  grand  jury.     United  States  v.  Plumer,  3  ClitT.,  71. 

g2178.  The  court. —  Where  the  court  described  in  the  caption  of  an  indictment  was  "the 
United  States  di'strict  court  of  the  territory  of  Montana  for  the  second  judicial  circuit,"  and 
tlie  court  as  thus  described  was  unknown  to  the  territory,  but  the  record  accompanying  the 
indictment  sliowed  that  the  indictment  was  found  by  the  grand  jury  of  the  district  court  of 
tiie  second  judicial  district  of  the  territory  of  Montana,  which  court  had  undoubted  jurisdic- 
tion to  find  such  indictment,  the  wrong  description  of  iht^  court  in  the  caption  of  the  indict- 
m»-nt  was  hehi  not  to  vitiate  the  indictment,  tlie  record  showing  that  the  court  in  which  the 
indictment  was  found  had  jurisdiction  of  the  offense.  United  Slates  t\  Upham,*  2  Mont. 
T'y,  I  TO. 

^  2170.  The  act  of  April  20,  1818,  dividing  the  district  oWPennsylvania  into  two  district*?, 
and  creating  two  district  courts  in  that  state  instead  of  one,  but  which  did  not  create  a  new- 
circuit  court  for  the  western  district,  and  left  the  circuit  court  to  retnain  as  it  was  before, 
could  not  vitiate  the  caption  in  an  indictment  in  the  circuit  court  stating  a  circuit  court  of 
the  United  States  in  and  for  the  Pennsylvania  district.  Nor  is  it  an  objection  that  the  caption 
states  tlie  presi.utment  to  be  by  the  grand  jury  of  the  United  States,  inquiring  for  the  dis- 
trict of  Pennsylvania,  since  such  statement  is  consistent  with  the  truth.  United  States  i\ 
Wood,*  2  Wheeler,  325. 

§  21S,0.  Names  of  witnesses, —  Where  a  statute  requires  the  names  of  the  v.  itnesaes  to  oe 
indorsed  upon  the  indictment  in  cases  of  misdemeanors,  and  such  indorsement  has  been 
omitted,  the  attorney  for  the  prosecution  may  make  such  intlorsement  at  the  trial  with  tiie 
permission  of  the  court.     Territory  of  Wyoming  v.  Anderson,*  1  Wyom.  Ty,  20. 

§  2181.  The  fact  that  the  names  of  the  defendants  in  an  indictment  appear  upon  the  in- 
dictment as  witnesses  before  the  grand  jury  will  not  sustain  a  motion  to  quash  the  indict- 
ment when  there  are  other  witnesses  upon  the  indictment  on  whose  testimony  alone  the 
indictment  may  have  been  found.     United  States  v.  Brown,*  1  Saw.,  531. 

§  2182.  In  prosecutions  in  the  federal  courts  it  is  not  necessary  that  the  names  of  the  wit- 
nesses for  the  prosecution  be  indorsed  on  the  indictment  or  information.  United  States  v. 
Shepard,  1  Abb.,  431  (§.:$  3195-99). 

g  2183.  Name  of  prosecutor.— It  was  not  necessary  at  comnion  law  that  the  prose- 
cutor's name  should  be  written  at  the  foot  of  the  indictment.  Nor  is  it  necessary  that  it 
should  appear  there,  under  the  laws  of  the  United  States,  in  order  that  the  informer  shou'd 
be  made  liable  for  cost*,  since  congress  has  enacted  that,  if  the  prosecution  fails,  the  in- 
fonner  shall  pay  costs,  without  prescribing  that  his  name  shall  be  written  at  the  foot  of  the 
indictment.  Act  May,  1792,  cap.  33,  §5.  United  States  v.  Mundell,*  6  Call  (Va.),  245;  1 
Hughes,  415;  Fein  v.  Territory,*  1  Wyom.  T'y,  876. 

§  2184.  It  is  not  necessary  that  the  name  of  the  prosecutor  should  be  written  at  the  foot  (  f 
an  indictment  found  iu  a  federal  court.  Although  the  laws  of  the  state  in  which  the  court 
is  sitting  require  it  to  be  done  where  the  prosecution  is  at  the  instance  of  an  individual,  for 
the  purpose  of  rendering  him  liable  for  costs,  yet  that  does  not  prevent  the  attorney  for 
the  government  from  prcferri  ig  an  indictment  ex  ojjicio,  or  the  grand  juiy  from  finding  one 
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of  their  own  accord.  United  SUtos  v.  Mundell,^  1  Hughes,  415;  6  Call  (Va.),  245;  United 
States  r.  Jameson,  1  Cr.  C.  C,  62. 

§  2185.  An  act  required  the  name  and  surname  of  the  prosecutor  and  his  residence  to  ap- 
pear at  the  foot  of  every  indictment  before  it  was  presented  to  the  grand  jury,  but  no  pro- 
vision appeared  in  the  law  as  to  the  effect  of  an  omission  thereof.  Held,  on  a  general 
demurrer  to  an  indictment,  that  such  omission  was  not  fatal  United  States  v.  Sandford,*  1 
Cr.  C.  C.  323. 

§  2180.  The  objection  for  want  of  the  name  of  a  prosecutor  at  the  foot  of  the  indictment  as 
required  by  statute  is  too  late  after  verdict.  United  States  v.  Turly,  4  Cr.  C.  C,  334;  United 
States  V,  Lloyd,  4  Cr.  C.  C,  467. 

>^  2187.  When  a  presentment  for  a  misdemeanor  is  made  by  a  grand  jury,  without  the  name 
of  tlie  prosecutor  indorsed  thereon,  the  court  will  order  the  indictment  sent  up  without  the 
indorsement  of  the  name  of  the  prosecutor,  upon  the  suggestion  of  the  United  States  attorney 
that  the  case  requires  interposition.     United  States  r.  Dulany,  1  Cr.  C.  C,  510. 

§  218S.  Where  no  uamo  of  a  prosecutor  was  written  at  the  foot  of  an  indictment  as  required 
by  a  statute  in  Virginia;  nor  had  the  offense  been  presented  by  the  grand  jury,  upon  the 
knowledge  of  two  of  their  body,  nor  upon  the  testimony  of  a  witness  called  by  the  court,  or 
tlie  grand  jury,  according  to  the  provisions  of  another  statute  of  that  state,  the  court  would 
not  compel  the  defendant  to  plead  to  the  indictment  unti^  a  prosecutor*s  name  should  be 
indorsed  thereon.     United  States  v.  Richard,  2  Cr.  C.  C,  439. 

§  218X  Where  a  statute  in  Virginia  required  that  the  name  of  the  prosecutor  should  be  in- 
dorsed at  the  foot  of  every  bill  of  indictment  for  trespass  or  misdemeanor,  before  it  should  be 
presented  to  the  grand  jury,  the  court  quashed  an  indictment  for  misdemeanor  which  did  not 
coutain  the  prosecutor's  name.  United  States  v.  Helriggle,  3  Cr.  C.  C,  179;  United  States  i*. 
Siiackelford,  3  Cr.  C.  C,  287;  United  States  v.  Hollingsberry,  3  Cr.  C.  C,  643. 

g  2190.  Action  of  district  attorney.— Where  the  grand  jury  which  found  a  certain  indict- 
ment was  impaneled  and  sworn  and  entered  upon  its  duties  during  tlie  life-time  of  the  dis- 
trict attorney  ;  and,  on  being  sworn,  it  was  charged  by  the  court  to  Inquire  into  the  cases  of 
all  persons  imprisoned  for  criminal  offenses  against  the  laws  of  the  United  States;  and  the 
prisoner  was  examined  and  committed  by  a  commissioner  after  the  decease  of  the  district 
attorney,  and  the  indictment  found  against  him  while  the  office  of  district  attorney  was 
v.icaut;  and  tlie  new  district  attorney  arraigned  the  prisoner  on  the  indictment,  and  a  trial 
Wci8  had  and  a  verdict  rendered,  the  court  held  that  the  grand  jury  was  empowered  to  take 
c  .gnizance  of  the  case,  and  thatjthe  action  of  the  new  district  attorney  wa3  an  adoption  of 
tlie  sufficiency  of  the  indictment,  and  evidence  of  his  concurrence  in  the  action  of  the  grand 
jury,  and  of  his  prosecution  of  the  prisoner  in  the  name  of  the  United  States  in  pursuance 
of  the  directions  of  the  statute.     United  States  v.  McAvoy,  4  Blatch.,  418. 

i^2191.  The  signature  of  a  district  attorney  constitutes  no  part  of  an  indictment,  and  is 
only  necessary  as  evidence  to  the  court  ihat  he  is  prosecuting  the  offender  conformably  to  the 
duty  imposed  on  him  by  statute.     Ibid, 

^2192.  Accessory, —  An  indictmei.t  for  harboring  a  person  who  had  been  convicted  of 
stealing  certain  articles  was  held  bad  on  a  motion  in  arrest  of  judgment  because  it  did  not 
charge  that  the  principal  was  convicted  of  felony.  United  States  v.  Williams,*  1  Cr.  C.  C, 
174. 

^  2193.  Whenever  an  accessory  is  indicted  before  the  principal  has  been  convicted,  it  is  nec- 
essary that  the  indictment  against  him,  whether  thf»y  are  indicted  separately  or  jointly,  should 
allege  the  guilt  of  the  principal,  as  the  offense  of  the  accessory,  even  when  charged  as  such 
before  the  fact,  depends  upon  the  principal's  guilt,  and  is  never  to  be  regarded  as  complete 
unless  the  principal  offense  was  actually  committed.  After  the  conviction  of  the  principal  it 
is  not  necessary  in  an  indictment  against  the  accessory  to  aver  that  the  principal  committed 
the  felony,  but  it  is  sufficient  to  recite  with  certainty  the  record  of  the  conviction,  because 
the  court  will  presume  that  everything  in  the  former  trial  was  rightly  and  properly  trans- 
acted.   United  States  v.  Hartwell,  3  Cliff.,  2;J0. 

^2194.  Presentment,— A  paper,  to  Ije  a  presentment  in  contemplation  of  the  constitution 
aaJ  law,  must  be  made  on  oath.     United  States^  u.  Hill,*  1  Marsh.,  156. 

^2195.  An  indictment  is  a  formal  accusation  made  by  the  grand  jury  charging  a  person 
v;iih  the  commission  of  a  public  offense.  A  presentment  differs  from  an  indictment  in  that 
it  wants  the  technical  form,  and  is  usually  found  by  tiie  grand  jury  upon  their  own  knowl- 
edge, or  u\'>on  evidence  before  them,  without  having  any  bill  from  the  public  prosecutor. 
Charge  to  Grand  Jury,*  2  Saw..  607. 

§  2196.  W^here  the  grand  jury  makes  a  presentment  of  an  offense,  and  on  the  following 
day  the  district  attorney  sends  to  the  grand  jury  a  bill  of  indictment  founded  upon  the  pre- 
sentment, and  the  grand  jury  find  it  **a  true  bdl,'*  tJie  court  is  of  opinion  that  the  present- 
ment and  the  indictment  are  to  be  considered  as  the  same  act,  and  ihe  second  as  an  amendment 
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of  the  first ;  and  that  if  a  nolle  prosequi  is  entered  on  the  indictment,  the  presentment  per- 
ishes with  it.    United  States  v.  Hill,*  1  Marsh.,  156. 

§  2197.  It  has  been  the  usage  of  this  country  to  pass  over,  unnoticed,  presentments  on 
which  the  attorney  for  the  government  does  not  think  proper  to  institute  proceedings.    Ibid. 

i  2108.  An  order  of  the  circuit  court  to  certify  a  presentment  to  the  district  court  is  not  essen- 
tial to  the  verification  of  the  presentment  The  record,  certified  by  the  clerk,  would  be  as 
authentic  as  if  certified  under  an  order  of  the  court.  Such  a  motion  can  only, be  made  for 
the  purpose  of  conveying  to  the  district  court  the  opinion  of  the  circuit  court  that  it  is  the 
duty  of  the  former  to  proceed  upon  the  presentment.  The  circuit  court  will  not  make  such 
an  order  unless  it  is  of  opinion  that  the  presentment  is  a  legal  ground  for  proceedings  in  the 
district  court.    Ibid, 

§  2109.  Information. —  The  form  of  a  criminal  information  acquiesced  in  for  many  years, 
and  ever  since  the  enactment  of  the  law  under  which  the  prosecution  is  instituted,  will  not 
be  held  bad  except  on  the  clearest  proof.     United  Stales  r.  Bidhird,*  18  Int.  Rev.  Rec.,  19>. 

^  1^209.  It  is  no  objection  to  an  information  filed  in  open  court  by  the  sworn  assistant  of 
the  district  attorney,  that  the  signature  of  the  district  attorney  attached  to  the  infonuation 
was  written  by  such  assistant  by  virtue  of  a  general  authority  conferred  upon  him  by  the  dis- 
trict attorney.     United  States  v.  Nagle,*  17  Blatch.,  258. 

g  2201.  An  information  may  oe  filed  by  the  district  attorney  in  behalf  of  the  United 
States,  in  the  national  courts,  for  misdemeanors  committed  against  the  laws  of  the  United 
States.     United  States  v.  Waller,*  1  Saw..  701. 

§  2202.  An  information,  like  an  indictment,  must  set  fortii  the  facts  and  circumstances 
constituting  the  offense,  and  the  verification  extends  to  every  part  of  the  charge.  District  of 
Columbia  v.  Horlihy,*  I  MacArth.,  466. 

g  22G3.  A  criminal  information  need  not  show  upon  its  face  either  that  a  complaint  has 
been  laid  before  a  commissioner  and  the  defendant  thereupon  held  to  answer  the  charge  set 
forth  in  the  information,  or  tiiat  the  charge  has  ever  been  found  true  by  a  grand  jury. 
United  States  v.  Moller,*  16  Blatch.,  65. 

§  2204.  Under  the  constitution  of  the  United  States  all  crimes  except  those  which  are  capi' 
tal  or  otherwise  infamous  may  be  prosecuted  on  information.  United  States  v.  Shepard, 
1  Abb.,  431  (j;^  3195-99).     See  XXIX,  infra. 

g  *120o.  Before  an  information  can  be  filed  in  a  criminal  case  there  must  be  a  complaint 
supported  by  oath  or  afiirmation  showing  probable  cause,  followed  by  an  arrest  and  exam- 
ination.    Ibid, 

g  2206.  Technical  objections  to  an  indictment  are  not  of  any  force  in  the  courts  of  the 
United  States.     United  States  v.  Patterson.  6  McL.,  466  |,^?i  2470-73). 

g  2207.  Where  a  technical  word  is  used  in  an  mlictment  it  is  to  be  presumed  that  it  was 
used  in  a  technical  sense.     United  States  v.  Claflin,  13  Blatch.,  178  (gS  2.'>4j5-j4,). 

§  22(i8.  One  section  of  a  penal  stiitute  may  declare  a  right  and  another  section  may  define 
a  punishmentr  for  its  violation ;  and  where  the  section  declaring  the  right  is  referred  to  in  thf 
indictment  for  its  violation  liy  number,  and  with  sufficient  certainty  to  enable  the  accused, 
after  trial,  to  plead  the  verdict  rendered  in  bar  to  anotlier  indictnjent,  it  cannot  be  objected 
that  no  penalty  is  declared  f ■  r  the  offense  b}'  the  section  declaring  the  right.  United  States 
r.  Crosby,  1  Hughes,  448  (§,<  2285-89;. 

g  220S>.  AVhere  an  act  punii^hes  an  officer  more  severely  than  a  private  person  for  the  same 
offense,  it  is  not  necessary  that  the  officer  should  be  charged  as  such,  but  he  may  be  described 
and  punished  as  a  private  person.    United  States  v.  Buyden,  1  Low.,  266  (gg  22U4-98) 

2.    Joinder. 

Svu^ARY  — Effect  of  section  102/^,  Reviaed  Statutes,  §  2210.—  At  common  law,  §  22U.'--Where 
a  part  may  be  rejected  as  surplusage.  ^^  2212,  2214.— Curerf  by  a  nolle  prosequi,  §  2213. — 
Election  by  prosecutor,  g  2214.—  Burglary  and  larceny,  §  2215.—  Charges  of  passing  coun- 
terfeit coin  at  different  times.  §  2216. — iaeparate  felonies  of  same  degree,  %  2217. —  Depos- 
iting circulars  in  mail,  §g  2218,  2219. 

§  2210.  The  effect  of  section  1024  of  the  Revised  Statutes  is  to  permit  separate  offenses  of 
the  same  class  and  growing  out  of  the  same  transactions  to  be  joined  in  one  indictment  in 
separate  counts,  provided  they  be  such  as  may  be  properly  joined.  Ex  parte  Peters,  g§  222(K 
21.     See  §  2241. 

^  2211.  By  the  common  law  there  cannot  be  a  joinder  of  two  or  more  counts  upon  which 
the  legal  judgment  would  be  different,  and  this  rule  has  not  been  change<1  by  statute  in  the 
courts  of  the  United  States.     So  a  count  for  conspiracy  cannot  be  joined  with  counts  for 


,  liie  THiBiflhnient  of  the  former  being  fine  and  imprisonment,  and  of  the  latter^  death. 
United  States  v,  Scott,  ii§  2222-27.     See  §  3233. 

g  2212.  It  seems  that  an  Indictment  is  not  bad  for  duplicity  or  misjoinder  when  the  part 
apposed  to  cause  such  duplicity  or  misjoinder  is  mere  surplusage.    Ibid, 

§  2213.  It  seems  that  duplicity  or  misjoinder  of  counts  in  an  indictment  may  be  cured  by 
a  nolle  prosequi  as  to  part  of  the  counts.    Ibid. 

§  2214.  Where  au  indictment  is  bad  for  duplicity  in  charging  more  than  one  offens'^,  the 
prosecution  caunot  elect  to  prosecute  only  for  the  first  offense  alleged  and  treat  the  rest  as 
surplusage.  A  complete  allegation  of  an  offense  cannot  be  rejected  as  surplusage.  United 
states  t\  Patty,  §§  22;i0-3l. 

g  2215.  Burglary  and  larceny,  committed  at  the  same  time,  may  be  joined  in  one  indict- 
ment in  separate  counts,  and  a  conviction  for  both  offenses  will  be  legal.  Ex  parte  Petei-s, 
g.§  2220-21. 

§  22 16.  Charges  of  passing  counterfeit  coin,  purporting  to  be  gold  and  silver  pieces,  at  dif- 
ferent times  and  on  different  occasions,  may  be  joined  in  the  same  indictment.  United 
States  17.  O'CjilLihau,  g§  ii228-29. 

§  2217.  There  is  no  objection  to  the  insertion  of  several  distinct  felonies  of  the  same  de- 
gree, though  committed  at  different  times,  in  the  same  indictment  against  the  same  offender. 
Ibid, 

^2218.  An  indictment  which  charges  that  on  a  cert^iin  day  the  defendant  deposited  in  the 
mail  a  quantity  of  circulars  relating  to  a  lottery  charges  but  one  offense.  United  States  f. 
Patty,  §:5i  22^0-31. 

§  2211).  An  indictment  which  charges  that  on  a  certain  day  and  on  each  secular  day  be- 
tween that  day  and  another  day  named,  and  on  each  secular  day  between  that  time  and 
another  time  mentioned,  the  defendant  deposited  a  certain  number  of  circulars  relating  to  a 
lottery  in  the  mails,  charges  distinct  and  independent  offenses  on  each  of  the  days  mentioned, 
and  is  bad  for  dupliciiy.    Ibid, 

[Notes.— See  g§  2202-2:52.] 

EX  PARTE  PETERS. 
(Circuit  Court  for  Missouri:  2  McCrary,  403-408.     1880.) 

Opinion  by  McCraky,  J. 

Statement  of  Facts. —  Petitioner  was  indicted  in  the  United  States  district 
court  for  this  district.  The  indictment  contained  four  counts.  The  first  count 
charged  the  petitioner  with  burghiry  in  breaking  and  entering  the  building 
used  as  a  postoffice  at  Bucklin,  Linn  count}^  Missouri,  with  intent  to  commit  a 
larceny,  on  the  28th  of  October,  1874.  The  second  count  charged  him  with 
larceny  committed  at  the  same  time  and  place  by  stealing  from  said  postoffice 
a  letter  containing  $307.50.  The  third  count  charged  him  with  burglary  in 
breaking  and  entering  the  building  used  as  a  postottice  at  Unionville,  PutnaiQ 
county,  Missouri,  with  intent  to  commit  larceny,  on  the  12th  day  of  November, 
1874.  The  fourth  count  charged  him  with  larceny  at  the  same  time  and  place 
named  in  the  third,  by  dealing  from  said  postoflice  two  letters,  one  containing 
the  sum  of  $146.30  in  money. 

There  was  a  plea  of  guilty  upon  all  the  counts,  and  the  petitioner  was  sen- 
tenced to  le  imprisoned  in  the  penitentiary  of  Missouri  for  the  terra  of  two 
yearf  un^ler  ench  of  the  four  counts;  the  first  term  to  commence  on  the  8th  of 
M^ircb,  1S75,  the  second  to  commence  on  the  expiration  of  the  first  terra  of 
loo  years,  the  third  term  to  commence  on  the  expiration  of  the  second  term 
of  two  years,  and  the  fourth  term  to  commence  on  the  expiration  of  the  third 
term  of  two  years,  and  said  four  terms  to  constitute  a  continuous  imprison- 
ment of  eight  years.  On  the  18th  of  April,  1878,  petitioner  applied  to  this 
court  for  release  on  the  ground  that  his  imprisonment  was  illegal,  and  upon 
full  consideration  it  was  tlien  determined  that  his  sentence  was  valid  at  least 
for  two  terms  of  two  3'ears  each,  the  court  being  of  the  opinion  that  at  least 
two  distinct  ofifenses  were  charged,  one  in  the  first  and  one  in  the  third  count, 
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and  Ihat  after  conviction,  by  force  of  section  1024:,  E.  S.,  these  two  offenses 
must  be  treated  in  this  proceeding  as  having  been  "properly  joined." 

The  question  as  to  the  validity  of  the  remainder  of  the  sentenca  was  expressly 
reserved  until  it  should  be  presented  after  the  expiration  of  four  years  of  impris^ 
onnient.  See  4  Dillon,  p.  1C9.  The  two  terras  of  two  \'ears  each  having 
expired,  the  petitioner  now  renews  his  application  for  discharge,  and  we  are 
called  upon  to  determine  whether  the  sentence  as  to  the  remaining  four  years 
is  valid.  The  ground  of  the  petitioner's  application  for  discharge  is  thus  stated 
in  his  petition  now  before  us:  "And  your  petitioner  allc^ges*  liiat  his  present 
imprisonment  is  illegal,  and  that  he  is  entitled  to  be  discharged  therefrom,  in 
this,  that  he  has  fully  served  out  the  terms  of  imprisonment  imposed  upon  him 
for  the  two  burglaries  charged  in  the  indictment,  and  that  the  other  two  sen- 
tences of  two  years  each  were  imposed  for  two  separate  larcenies,  each  of  which 
is  charged  in  said  indictment  to  have  been  committed  at  the  same  time  and 
place,  and  as  part  and  parcel  of  a  burglary  whereof  this  petitioner  was  duly 
convicted  and  sentenced,  and  your  petitioner  avers  the  said  sentences  to  bo  ille- 
gal in  this,  that  the  district  court  had  no  legal  power  to  sentence  tills  petitioner 
to  imprisonment  for  a  larceny  charged  to  have  been  committed  at  the  same 
time  and  place,  and  as  part  of  the  same  act  of  burglary  whereof  he  was  con- 
victed and  sentenced." 

I.  There  is  no  statute  of  the  United  States  affecting  this  question,  and  we  are 
therefore  to  adopt  and  follow  the  rule  of  the  common  law.  Conkling's  Treat. 
(5th  ed.),  ISl. 

II.  The  question  tersely  stated  is,  whether  it  was  competent  for  the  district 
court  to  sentence  the  petitioner  for  both  burglary  and  larceny  charged  in  sepa- 
rate counts,  but  both  appearing  to  be  part  of  the  same  act. 

§  2220.  Construction  (^f  statute.  U)ider  section  10'2/i,,  Revised  Statutes,  sep- 
arate offL'Hses  may  he  joined  in  the  same  indictinent. 

Section  1024  of  the  Revised  Statutes  is  as  follows:  **  When  there  are  several 
charges  agamst  any  person  for  the  same  act  or  transaction,  or  for  two  or  more 
acts  or  transactions  of  the  same  class  of  crimes  or  offenses,  which  may  be  proj>- 
erly  joined,  instead  of  having  several  indictments  the  whole  may  be  joined  in 
one  indictment  in  separate  counts;  and  if  two  or  more  indictments  are  found 
in  such  cases,  the  court  may  order  them  consolidated."  The  effect  of  this  stat- 
ute is  to  permit  separate  offenses  of  the  same  class  and  growing  out  of  the  same  " 
transactions  to  be  joined  in  one  indictment  in  separate  counts,  provided  they  be 
such  as  may  **be  properly  joined."  It  makes  no  change  in  the  Jaw  as  it  previ- 
ously existed,  except  to  permit  offenses  which  might  have  been  theretofore  pre- 
sented in  separate  indictments  to  be  presented  in  separate  counts  of  the  same 
indictment.  It  leaves  entirely  open  the  question  whether  burglary  and  larceny, 
growing  out  of  the  same  transaction,  are  such  distinct  offenses  as  to  be  properly 
joined  in  the  sanne  indictment  and  separately  punished. 

§  2221.  Rule  as  to  joinder  of  burglary  and  larceny  in  tlie  same  indictment. 

According  to  the  great  weight  of  authority,  it  may  be  regarded  as  settled 
that  a  person  who  breaks  and  enters  a  house  with  intent  to  steal  therefrom,  and 
actually  steals,  may  be  punished  under  separate  indictments  for  two  offenses, 
or  one,  at  the  election  of  the  power  prosecuting  him.  1  J3ish.  Cr.  L.,  sec.  1062, 
and  cases  cited.  The  ci;s3  of  Josslyn  v.  Commonwealth,  6  Mete.  (Mass.),  236, 
is  directly  in  point.  See,  also,  State  v,  Ridley,  48  la.,  370,  and  Bree.se  v.  State, 
12  Ohio  St.,  lie.  The  opposite  view  was  ably  staled  by  Waite,  C.  J.,  in  his 
dissenting  opinion  in  Wilson  v.  Slate,  24  Conn.,  57,  and  his  reasoning  is  so 
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strong  that  if  it  were  a  question  of  first  impression  I  should  be  inclined  to 
adopt  his  opinion.  Looking,  however,  to  the  adjudicated  cases,  I  find  the  law 
to  be  very  well  settled  against  the  position  assumed  by  the  counsel  for  peti- 
tioner. I  am  the  more  inclined  to  follow  these  adjudications  in  this  case  because  * 
the  punishment  inflicted  might,  under  the  two  counts  admittedly  good,  have 
extended  to  ten  years'  imprisonment.  E.  S.,  sees.  5469,  5478.  The  prayer  of 
the  petitioner  is  denied. 

Krekel,  D.  Jf,  concurs. 

UNITED  STATES  v.  SCOTT. 
(District  Ck)urt  for  Indiana:  4  Bisscll,  29-34.    1SG5.) 

Opinion  by  McDonald,  J. 

Statement  of  Facis. —  The  indictment  in  this  case  contains  three  counts. 
The  first  count,  in  general  terms,  charges  that  the  prisoner  conspired  with 
divers  persons  named,  to  prevent  the  execution  of  three  distinct  acts  of  con- 
gress, the  titles  of  which  it  reciies.  The  second  count  charges  a  like  conspiracy 
with  the  same  persons  with  a  like  purpose,  and  alleges  that,  in  pursuance  of 
that  purpose,  the  prisoner  and  his  co-conspirators  assaulted  one  Eli  McCarty 
while  "  in  the  performance  of  his  legal  service  "  in  relation  to  the  due  execu- 
tion of  said  acts  of  congress,  and  murdered  him.  The  third  count  charges  that 
the  prisoner,  intending  to  prevent  the  execution  of  said  acts  of  congress,  as- 
saulted said  *'  McCarty,  being  then  and  there  a  person  employed  in  the  perform- 
ance of  service  relatin*?  to  the  enrollment  of  the  national  forces  dulv  ordered 
by  the  proper  legally  constituted  authorities,"  and  that  while  he  was  thus  em- 
ployed the  prisoner  murdered  him.  Counsel  for  the  prisoner  now  move  to 
quash  the  whole  indictment  for  a  misjoinder  of  counts.  They  also  move  to 
quash  each  count  as  being  defective  on  its  face. 

§  2222.  Bf/  the  covtmoa  law  there  can  be  no  joinder  of  two  or  more  counts^ 
where  t/ie  judgment  on  each  would  he  materially  different, 

I.  As  to  the  question  of  a  misjoinder  of  counts.  In  examining  this  question, 
it  is  not  important  to  consider  whether  each  count  in  itself  is  either  good  or 
bad.  In  civil  actions  there  may  be  duplicity,  thougli  a  part  be  ill  pleaded. 
Gould,  PL,  427.  So,  though  some  of  the  counts  be  defective  in  an  indictment, 
there  may  be  a  misjoinder.  This  rule,  however,  would  not  prevail  where  the 
part  supposed  to  produce  the  duplicity  or  misjoinder  is  mere  sur[)lusage.  But 
that  is  not  the  case  here.  The  first  count  in  this  indictment  charges  a  mere 
conspiracy,  wliich  is  only  a  misdemeanor,  or  at  most  a  felony  not  punishable 
capitally.     The  second  and  third  charge  murder,  a  capital  crime. 

§  2223.  tlie  common  law  not  changed  in  this  respect  ly  acts  of  congress. 

At  common  law,  the  general  rule  is,  that  if  the  legal  judgment  on  each  count 
would  be  materially  different,  as  in  the  case  of  a  misdemeanor  and  a  felony, 
there  can  be  no  joinder.  WharL's  Am.  Cr.  L.,  §  418.  Here  the  judgment  on 
the  first  count  could  only  be  fine  and  imprisonment.  12  U.  S.  Stats,  at  Large, 
284.  On  the  second  and  third  counts,  the  punishment,  on  conviction,  wouhl  be 
death.  13  U.  S.  Stats,  at  Large,  8.  Judged,  therefore,  by  the  rules  of  the 
common  law,  there  is  plainly  a  misjoinder  of  counts  in  this  indictment.  The 
district  attorney,  however,  insists  that  an  act  of  congress  on  this  subject  cures 
this  defect.  The  act  referred  to  provides  that  "  whenever  there  are  or  shall  be 
several  charges  against  a  person  or  persons  for  the  same  act  or  transaction,  or 
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for  two  or  more  acts  or  transacticms  oonAected  together,  or  for  two  or  more 

acts  or  transaclions  of  the  same  class  of  crimes  or  offenses  which  may  be  prop- 
erly joined,"  the  whole  may  be  joined  in  one  indictment.  10  U.  S.  Stats,  at 
*  Large,  162.  The  latter  provision  of  this  act  evidently  does  not  alter  the  com- 
mon law.  Weinzorpflin  u.  State,  7  Black.,  186;  State  v.  Smith,  8  i;!.,  4S9.  And, 
in  our  opinion,  the  former  part  of  the  statute  cited  does  not  help  the  case.  For 
we  cannot  see  from  any  allegation  in  the  indictment  before  us,  either  that  all 
these  counts  refer  **  to  the  same  act  or  transaction,"  or  that  they  all  are  "  acts 
or  transactions  connected  together."  Indeed,  the  contrary  af^pears  by  the  in- 
dictment itself;  for  the  first  and  second  counts  charge  a  conspiracy  between 
the  prisoner  an  1  divers  other  persons;  the  third  charges  «.  murder  committed  by 
him  alone.  The  indictment  is  plainly  bad  as  having  a  misjoinder  of  counts. 
But  as  this  defect  may  be  cured  by  a  nolle  prosequi  to  some  of  the  counts,  wo 
will  examine  the  motion  to  quash  the  separate  counts. 
§  2224.  A  count  in  the  words  of  the  act  is  sufficient 
II.  The  motion  to  quash  each  count  as  being  defective  on  its  face. 

1.  The  first  count  charges,  in  general  terms,  a  conspiracy  between  the  pris- 
oner and  several  other  designated  persons  "to  prevent,  hinder  and  delay  by 
force  the  execution  "  of  three  acts  of  congress  relating  to  the  military,  and  par- 
ticularly designated  in  the  indictment.  The  count  is  on  the  act  of  July  31, 
1861,  which  declares  that  if  two  or  more  persons  shall  conspire  together,  by 
force,  to  prevent,  hinder  or  delay  the  execution  of  any  law  of  the  United 
States,  they  shall  be  deemed  guilty  of  a  high  crime,  etc.  12  U.  S.  Stats,  at 
Large,  284.  The  count  is  in  the  words  of  the  act,  which,  as  a  general  rule,  is 
sufficient;  and  we  think  it  sufficient  in  the  present  case.  We  hold  the  first 
count  good. 

§  2225.  There  can  he  no  indictment  in  the  federal  courts  for  a  murder  which 
is  exclusively  cognizable  in  the  state  courts, 

2.  The  second  count  is,  in  our  opinion,  clearly  bad.  It  substantially  charges 
a  combination  between  the  prisoner  and  others  to  prevent,  hinder  and  delay 
the  execution  of  certain  acts  of  congress,  and  that,  in  attempting  to  consum- 
mate this  unlawful  purpose,  the  prisoner  murdered  Eli  McCarty.  In  the  national 
courts  there  can  be  no  indictment  unless  some  act  of  congress  authorizes  it. 
There  is  no  act  of  congress  punishing  murder  committed  under  the  circum- 
stances stated  in  this  count.  Such  killing  is  exclusively  cognizable  in  the  state 
courts. 

§  2226.  In  indictments  for  murder^  the  utmost  precision  and  certainty  are 
7'equi7'edin  the  allegations, 

3.  The  third  count  charges  that  the  prisoner  did  assault,  hinder  and  impede 
one  Eli  McCarty  while  in  the  performance  of  his  legal  service,  under  and  in 
pursuance  of,  and  in  relation  to  the  due  execution  of,  a  law  of  the  United 
States,  etc.,  he,  the  said  Eli  McCarty,  being  then  and  there  a  person  employed 
m  the  performance  of  service  relating  to  the  enrollment  of  the  national  forces, 
duly  ordered  by  the  proper  and  legally  constituted  authorities,  in  pursuance 
and  by  virtue  of  the  laws  aforesaid,  and  murdered  said  McCarty  in  that  as- 
sault. The  indictment  states  these  facts  with  more  formality  than  we  have 
done;  but  the  above  is  the  substance  of  them.  The  act  of  congress  under 
which  this  indictment  is  framed  provides  that  whoever  shall  "  assault,  obstruct, 
hinder,  impede  or  threaten  any  officer  or  other  person  employed  in  the  per- 
formance of  any  service  in  any  way  relating"  to  the  enrollment  of  the  militia, 
shall  be  deemed  guilty  of  murder,  if,  in  such  opposition   to  the  officer  or  other 
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person,  death  shall  ensue.  13  U.  S.  Stats,  at  Large,  8.  We  think  the  allega- 
tions in  this  count  are  not  sufficiently  particular  and  definite.  In  indictments 
for  murder,  the  utmost  certainty  has  always  been  required.  Here  it  is  not 
stated  whether  McCarty  was  an  officer  or  not,  or  under  what  or  whose  author- 
ity he  was  acting.  Nor  is  it  stated  what  particular  duties  connected  with  the 
enrollment  of  the  national  forces  he  was  performing  at  the  time  of  the  assault 
and  murder.  The  indictment  indeed  alleges  that  McCarty  was  '*a  person  em- 
ployed in  the  performance  of  service  relating  to  the  enrollment."  But  it  omits 
to  state  whether  he  was  an  officer  or  a  mere  servant  of  an  officer.  It  says 
that  he  was  "'duly  ordered  by  the  proper  legally  constituted  authorities "  to 
perform  these  duties.  But  it  fails  to  state  who  were  those  authorities.  It  avers 
that  certain  things  were  "legally"  and  "duly"  done.  But  this  is  merely 
pleading  matter  of  law.  How  they  were  legally  and  duly  done  ought  to  have 
been  averred.  All  these  are  very  vague  allegations  in  an  indictment  for  murder. 
Where  a  man  was  indicted  for  stealing  coin,  the  indictment  was  held  bad  for 
not  staling  the  species  of  coin  stolen.  Hex  v.  Fry,  Russ.  &  Ry.,  482.  Where  an 
indictment  charged  that  the  accused  "retarded"  an  jjificer  in  the  discharge  of 
his  duty,  it  was  held  bad  for  not  showing  the  acts  by  which  the  officer  was 
retarded.     Rex  v.  Uow,  1  Strange,  699. 

§  2227.  The  rule  that  it  is  sufficient  in  an  indictment  to  follow  the  words  of 
the  statute  is  siihject  to  many  exceptions. 

It  is  true  that  the  third  count  follows  the  words  of  the  act  on  which  it  is 
founded.  This,  we  have  already  said,  as  a  general  rule,  is  sufficient;  and  we 
have  applied  this  rule  to  the  first  count.  But  it  is  a  rule  seldom  applicable 
to  indictments  for  capital  crimes;  and  it  is  subject  to  many  exceptions  even  in 
lower  offenses.  It  is,  indeed,  often  difficult  to  determine  when  such  a  mode  of 
pleading  may  be  safely  adopted.  The  supreme  court  of  Indiana  say,  "as  an 
approximation  to  a  test,"  that  where  a  statute  defines  the  offense  generally, 
and  designates  the  particular  acts  constituting  it,  it  is  sufficient,  in  charging  the 
crime,  to  follow  substantially  the  language  of  the  statute;  but  where  the  statute 
defines  the  crime  generally  without  naming  the  particular  acts  which  constitute 
it,  it  might  be  necessary  to  set  out  the  acts  done,  so  that  it  might  appear  to  the 
court  whether  the  acts  done  amount  to  the  crime.  Malone  v.  State,  14  Ind., 
219.  We  are  of  opinion  that  this  is  a  distinction  worthy  to  be  followed;  and 
we  think  it  applies  even  in  cases  not  capital,  and  is  strongly  applicable  to  the 
case  at  bar.     We  are  clear  that  the  third  count  is  bad. 

UNITED  STATES  v.  O'OALLAHAN. 
(Circuit  Court  for  Ohio:  6  McLean,  506-598.     1865.) 

Opinion  by  the  Court. 

Statebient  of  Facfs. —  The  defendant's  counsel  move  to  quash  this  indict- 
ment, on  the  ground  that  it  contains  several  charges  of  distinct  offenses.  In 
point  of  law  there  is  no  objection  to  the  insertion  of  several  distinct  felonies 
of  the  same  degree,  though  committed  at  different  times,  in  the  same  indict- 
ment against  the  same  offender,  and  it  is  no  ground  either  of  demurrer  or 
arrest  of  judgment.  Upon  this  ground  it  has  been  holden  that  an  indictment  on 
37  George  3,  ch.  70,  may,  without  any  repugnancy,  charge  the  double  act  that 
the  defendant  endeavored  to  incite  a  soldier  to  commit  mutiny,  and  also  to 
incite  him  in  traitorous  practices.  Thus,  too,  in  arson,  counts  at  common  law 
and  on  the  statute  mav  be  joined,  without  danger;  a  count  for  a  robbery  may 
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be  joined  with  another  for  stealing  -[privately  from  the  person;  and  burglary 
and  theft,  forcible  entry  and  detainer,  have  been  frequently  united  in  the  same 
proceeding.  A  count  for  embezzlement  on  tffe  39  George  3,  ch.  35,  may  be 
joined  with  a  count  for  a  larceny  on  2  George  2,  ch.  25,  because  these  offences 
are  felonies;  and  a  count  for  embezzling  bank-notes  upon  the  39  George  2,  ch. 
85,  may  be  joined  with  a  count  for  larceny  at  common  law.  2  Hale,  173; 
2  Leach,  1103;  12  Ward,  425;  8  East,  41;  3  Term  R.,  2,  106;  Cro.,  6,  ch.  41; 
8  Ward,  211 ;  1  B.  &  P.,  180;  2  Leach,  799;  1  Leach,  473;  2  East,  P.  C,  935-6; 
2  Leach,  1108;  3  M.  &  S.,  539. 

§  223S.  Tlie  rule  as  to  charging  two  or  more  offenses  in  the  same  couiii^  and 
in  different  counts  in  the  same  indictment. 

In  Archbold's  Criminal  Pleadings,  pp.  55-6,  he  says,  if  a  defendant  be 
charged  with  two  or  more  offenses  in  the  same  count  of  an  indictment,  the 
count  will  be  bad  for  duplicity,  except  in  one  or  two  excepted  cases.  But  he 
remarks,  "as  to  charging  a  defendant  with  different  offenses  in  different  counts, 
it  admits  of  a  different  consideration."  A  defendant,  he  says,  ought  not  to  be 
charged  with  different  felonies  in  different  counts  of  an  indictment;  as  for  in- 
stance, a  murder  in  one  count,  and  a  burglary  in  another. 

§  2229.  The  question  as  to  joinder  of  different  offenses  in  the  same  indict- 
ment t^eitled  hy  act  of  congress. 

But  a  late  act  ot  congress  has  a  bearing  upon  this  question  and  settles  it. 
In  the  first  section  of  the  act  "  to  regulate  the  fees  and  costs  to  be  allowed  clerks, 
marshals  and  attorneys  of  the  circuit  and  district  courts  of  the  United  States," 
etc.,  it  is  declaied  **  that  whenever  there  are  or  shall  be  several  charges  against 
any  person  or  persons  for  the  same  act,  or  transactions  connected  together,  or 
for  two  or  more  acts  or  transactions  of  the  same  class  of  crimes  or  oflPenscs 
which  may  be  properly  joined,  instead  of  having  several  indictments,  the  whole 
may  be  joined  in  one  indictment,  in  separate  counts;  and  if  two  or  more  in- 
dictments shall  be  found  in  such  cases  the  court  may  order  them  consolidated." 

The  distinct  offenses,  charged  in  the  indictment  before  us,  belong  to  the  same 
class;  it  being  a  charge  for  passing  counterfeit  coin,  purporting  to  be  gold  and 
silver  pieces,  at  different  times,  and  on  different  occasions.  This  may,  perhap?, 
have  been  done  to  meet  the  proofs.  But,  however  this  may  be,  the  act  of  con- 
gress referred  to,  with  the  view  of  saving  costs,  authorizes  the  charges  as  they 
are  made;  and  if  distinct  indictments  had  been  found,  on  the  separate  charges, 
the  act  of  congress  would  authorize  the  court  to  consolidate  them.  I  should 
be  extremely  reluctant,  where  an  offense  was  committed,  under  a  law,  in  sev- 
eral distinct  ways,  by  the  same  transactions,  to  hold  the  defendant  punishable 
under  each.  This  would  be  contrary,  it  seems  to  me,  to  the  genius  of  our 
laws,  and  to  the  humanity  which  characterizes  them.  Still  it  must  be  admitted, 
where  offenses  of  the  same  class  may  be  charged  in  the  same  indictment,  com- 
mitted at  different  times  and  under  different  circumstances,  that  the  punish- 
ment, appropriate  to  each,  must  be  inflicted.    The  motion  to  quash  is  overruled 

UNITED  STATES  v.  PATTY. 
(District  Court,  Eastern  District  of  Wiscousin:  0  Bissell,  429-484.     1880.) 

Opinion  by  Dyer,  J. 

Statement  of  Facts. —  This  is  an  indictment  under  section  3S9i,  Revised 
Statutes,  which  provides  that  "  no  letter  or  circular  concerning  illegal  lotteries, 
so-called  gift  concerts,  or  other  similar  enterprises  offering  prizes,  or  concerning 
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schemes  devised  and  intended  to  deceive  and  defraud  the  public,  for  the  pur- 
pose of  obtaining  money  under  false  pretenses,  shall  be  carried  in  the  mail. 
Any  person  who  shall  knowingly  deposit  or  send  anything  to  be  conveyed  by 
mail,  in  violation  of  this  section,  shall  be  punishable"  as  the  statute  prescribes. 

The  indictment  contains  three  counts.  The  first  count  sets  out  at  length  the 
organization  of  a  lottery  scheme,  by  which  the  defendants  undertook  todispo-^e 
of  a  hotel  at  Fond  du  Lac,  known  as  the  Patty  House,  and  charges  that  on  the 
1st  day  of  November,  1879,  and  on  each  and  every  secular  day  in  said  month 
of  November,  and  on  each  and  every  secular  day  between  the  30th  day  of 
said  month  of  November  and  the  10th  day  of  February,  in  the  year  ISSO,  the  de- 
fendants did  knowingly,  wrongfully  and  unlawfully  deposit  in  the  postoffice  of 
the  United  States,  at  the  city  of  Fond  du  Lac,  and  did  send  to  the  said  postoffice, 
to  be  conveyed  by  mail,  within  the  meaning  of  section  3894:  of  the  Revised 
Statutes,  a  large  number,  to  wit,  five  hundred  printed  circulars  concerning  said 
lottery,  on  each  of  said  days,  duly  addressed  and  postpaid,  directed  to  divers 
persons  within  and  beyond  the  limits  of  this  district;  which  circulars  each  and 
all  were  sent  and  conveyed  by  and  through  the  mail. 

The  second  count  charges  that  on  the  20th  day  of  January,  1880,  the  defend- 
ants deposited  in  the  postoffice  at  Fond  du  Lac  one  hundred  printed  circulars 
concerning  said  lottery,  addressed  to  persons  unknown  to  the  grand  jurors,  and 
that  they  were  deposited  to  be  sent  and  were  sent  by  mail.  The  third  count 
is  similar  to  the  second,  except  that  it  charges  the  dt?|)osit  in  the  postoffice  at 
Fond  du  Lac,  on  the  1st  day  of  Dc^cember,  1879,  for  the  purpo^^o  of  convey- 
ance through  the  mail,  of  five  hundred  circulars  concerning  said  lottery.  A 
motion  is  made  to  quash  this  indictment  for  duplicity,  it  being  claimed  that  the 
first  count  charges  forty-five  thousand  distinct,  independent  otTense^,  the  second 
count  one  hundred,  and  the  third  count  five  hundred.  Upon  the  argument 
stress  was  laid  by  counsel  for  the  defendants  upon  the  language  of  this  section, 
which  is  that  "  no  Utter  or  circular  concerning  illegal  lotteries  .  .  .  shall 
be  carried  in  the  mail.  .  .  .  Any  person  who  shall  knowingly  deposit  or 
send  anything  to  be  conveyed  by  mail  in  violation  of  this  section  shall  be  pun- 
ishable," etc.  And  it  was  insisted  that  the  deposit  in  the  postoffice  of  a  single 
circular  to  be  carried  in  the  mail  constituted  an  offense.  This  position  was 
controverted  by  the  attorney  for  the  United  States,  who  urged  that,  under  a 
proper  construction  of  this  statute,  an  indictm'ent  could  hardly  be  maintained 
that  charged  the  deposit  or  sending  by  mail  of  a  single  letter  or  circular  relat- 
ing to  a  lottery,  and  that  it  was  deemed  necessary  to  set  out  in  the  indictment 
the  scheme  in  which  the  defendants  were  engaged,  and  by  means  of  which  they 
were  seeking  to  dispose  of  certain  property,  and  that  each  count  of  the  indict- 
ment ought  to  be  regarded  as  stating  a  single  act,  and  therefore  a  single  offense. 

§  2230.  An  indictment  under  section  3891/,,  Revised  Statutes^  charging  that  a 
sped fied  number  of  lottery  circulars  were  on  a  certain  day  deposited  in  the  post- 
office^  charges  a  single  offense. 

It  is  true  that  the  second  and  third  counts  do  not  specifically  allege  that  on 
thelOth  day  of  January,  1880,  one  hundred  of  these  circulars  were,  at  one  time 
and  08  one  act^  deposited  in  the  postoffice;  nor  does  the  third  count  in  express 
terms  allege  the  deposit,  at  one  time  and  as  one  act,  of  five  hundred  of  these 
circulars;  but  I  think  the  allegations  of  each  of  these  counts  may  be  fairly  con- 
strued to  charge  the  commission  of  a  single  offense.  To  hold  otherwise  would 
involve  a  construction  too  restricted  and  technical;  and  I  think  there  can  be 
no  doubt  that,  although  it  might,  under  this  statute,  be  an  offense  to  deposit  % 
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single  letter  or  circular  concerning  a  lottery,  in  the  postoffice  to  be  carried  bv 
mail,  if  a  number  of  deposits  are  charged  as  made  at  or  about  the  same  time, 
so  that  they  consist  of  a  single  act,  or  of  successive  stages  in  a  single  transac- 
tion, then  we  may  properly  say  that  one  oflFense  has  been  committed,  and  that 
an  mdictment  so  charging  is  not  obnoxious  to  the  objection  of  duplicity.  Ind 
as  these  counts  charge  that  on  a  certain  day  the  defendanU  deposited  in  the 
postoifice  a  certain  number  of  circulars  concerning  this  lottery,  to  be  sent  by 
mail,  we  may  fairly  say  that  there  was  intended  to  be  and  is  charged  the  com- 
mission of  but  one  offense  in  each  count. 

An  interesting  question,  as  may  be  readily  seen,  might  arise  upon  the  trial,  if 
the  proof  should  show  that  at  different  times  during  the  day  named,  these  cir- 
culars, in  different  quantities,  were  deposited  in  the  postoffice,  and  it  might 
be  that  the  prosecutor  would  be  required  to  elect  upon  which  of  the  transac- 
tions  he  proposed  to  ask  conviction ;  but  without  anticipating  any  such  questions, 
I  think  these  counts  ought  now  to  be  considered  as  charging  single  offenses. 

As  to  the  view  that  should  be  taken  of  the  first  count  1  had  little  doubt  at 
the  arfrument.  It  is  to  be  observed  of  this  count  that  it  does  not  charge  that 
on  a  certain  day,  and  on  divers  days  between  that  day  and  the  presentment  of 
the  bill,  a  quantity  of  letters  and  circulars  concerning  a  lottery  were  deposited 
in  the  postoflice  to  be  conveyed  by  mail,  but  it  charges  that  on  a  certain  day 
specifically  named,  and  on  each  secular  day  between  that  day  and  another  day 
named,  and  on  each  secular  day  between  that  time  and  another  subsequent 
time  mentioned,  thus  particularizing  each  of  the  days  on  which  the  deposits 
were  made,  five  hundred  circulars  concerning  this  lottery  were  so  deposited ; 
and  it  seems  quite  impossible  to  say  that  here  is  an  allegation  of  but  one  offense ; 
and  this  count  must  be  regarded  as  charging  distinct  and  independent  offenses 
committed  on  different  and  distinct  days,  for  each  of  which  offenses  the  de- 
fendants might  be  prosecuted. 

§  2231.  What  is  the  distmction  between  an  wdictment  had  for  duplicity  and 
one  in  which  th^  matter  objected  to  may  he  treated  as  aurphisage.. 

In  reply,  however,  the  attorney  for  the  United  States  has  urged  that  this 
count  does   properly  charge  the  commission  of  at  least  one  offense;  that  the 
other  allegations  may  be  treated  as  surplusage;  and  that  if  the  count  be  open 
to  the  charge  of  duplicity,  the  objection  may  be  obviated  by  holding  that  the 
count  aptly  charges  one  offense,  and  that  the  other  allegations  may  be  disre- 
garded.    The  difficulty  with  the  position  thus  urged  is,  that,  if  the  objection 
can  be  thus  obviated,  I  do  not  see  why  in  every  case  where  an  indictment  is 
bad  for  duplicity  the  defect  may  not  be  avoided  by  the  selection  of  one  of  the 
offenses  charged,  and  then  holding  the  other  allegations  charging  distinct 
offenses  to  be  merely  superfluous.     I  do  not  think  the  difficulty  can  be  thus 
avoided.     The  true  distinction  between  matter  which  makes  an  indictment  bad 
for  duplicity,  and  that  which  may  be  treated  as  mere  surplusage,  is  stated  by  Mr. 
Bishop  in  his  first  volume  on  Criminal  Procedure,  sec.  440:   "If  an  indictment 
describes  one  offense,  and  then  adds  such  words  only  as  are  in  part  sufficient 
to  describe  another,  it  is  not  therefore  double;  to  be  so,  it  must  set  out  each  of 
the  two  offenses  in  adequate  terms.     The  principle  is  that  the  allegation  which 
is  mere  surplusage,  and   therefore  void,  does  no  harm.      The  like  case  has 
already  been  mentioned  where  an  offense  not  in  its  nature  continuing  is  charged 
to  have  been  committed  on  more  days  than  one;  if  only  one  of  the  days  is  ad- 
equately alleged  the  rest  is  surplusage  and  the  indictment  good." 
Again  at  section  388  of  same  volume,  the  author  says:  "It  is  to  be  observed 

590 


INDICTMENT.— JOINDER.  §§  2282-2S37. 

*.hat  we  are  now  speaking  of  continuing  offenses,  properly  laid  under  a  contin- 
uando,  ,  .  .  Though  the  offense  is  in  its  nature  committed  on  a  single  day, 
and  not  continuing,  if  the  indictment  charges  that  the  defendant  did  the  crim- 
inal act  on  a  day  which  it  mentions,  and,  in  general  terms,  on  divers  other 
days,  without  specifying  the  others,  the  latter  clause,  being  in  itself  an  in^uffi- 
ci'ent  allegation  of  time,  may  be  rejected  as  surplusage.  Thus,  where  the  aver- 
ment was  that  the  defendants,  to  use  the  words  of  the  report,  did  on  'such  a 
day,  et  diversia  aliis  diehus  et  vicibus  tarn  antea  qxiain  postea^  keep  a  Qpmmoa 
gaming  house,'  this  was  held  to  be  a  good  allegation  of  keeping  the  house  on 
the  one  day  mentioned.  True,  in  this  particular  case,  more  days  might  have 
been  laid,  but  the  time  is  so  uncertain  as  to  all  but  one  day  that  only  forty 
shillings  are  recoverable.  Where  an  indictment  sets  out  that  the  defendant 
sold  liquors,  without  license,  on  a  day  which  it  mentioned,  and  at  divert  times 
between  this  day  and  the  finding  of  the  bill,  it  is  sufficient,  because  the  inade- 
quate allegations  of  other  days  may  he  rejected  as  aarplusage.  But,  where  a 
count  in  an  indictment  alleged  that  the  defendant  committed  the  crime  on  the 
20th  day  of  September,  in  a  year  specified,  and  on  divers  other  days  and  times 
between  that  (lay  and  the  9th  day  of  December,  in  a  subsequent  year  speci- 
fied, it  was  held  to  be  insuftioient.  Here  tiiere  were  at  least  two  distinct  days 
adequately  set  out,  and,  whatever  might  be  said  of  the  rest,  certainly  the  alle- 
gations of  neither  of  these  could  be  rejected  as  surplusage." 

Here  we  have  a  test  of  this  question.  And  certainly  it  cannot  be  said  that 
the  offense  which  is  charged  in  the  indictment  under  consideration  is  in  its 
nature  continuing.  The  offense  is  one  which  may  be  committed  to-day  and  as 
distinctly  committed  to-morrow,  and  the  act  of  to-morrow  may  have  no  con- 
nection with  that  of  to-dAy;  and  as  this  count  does  not  merely  dcscriba  one 
offense,  and  by  inadequate  allegation  state  in  part  another,  so  that  the  latter 
allegation  may  be  treated  as  surplusage,  but  does  charge  in  adequate  terms  dis- 
tinct offenses  committed  on  disiinct  days,  I  must,  within  the  principles  stated, 
hold  this  count  bad  for  duplicity.  The  motion  to  quash  as  to  the  second  and 
third  counts  will  be  overruled,  and  as  to  the  first  will  be  sustained. 

§  2333.  In  general,-— In  cases  of  misdemeanor,  several  offenses  may  be  joined  in  different 
counts  in  the  same  indictment,  and  there  is  no  riRht  in  such  cases  to  compel  the  prosecution 
to  rely  on  one  transaction.     United  States  i\  Devlin,*  6  Biatch.,  71. 

§  2233.  At  common  law,  several  distinct  misdemeanors  may  be  joined,  by  separate  counts, 
in  the  same  indictment.     United  States  v.  Nye,*  4  Fed.  R.,  88S.     Seo  §  2211. 

§  2284.  Where  a  statute  provides  that  offt»nses  to  the  number  of  three  may  be  united  in  the 
same  indictment  (^  5480,  R.  S.),  if  an  indictment  be  returned  containinp:  counts  for  five  sep- 
arate ofltenses,  the  court  may  pt^^mit  a  nol.  pros,  as  to  two  of  the  counts.  It  was  not  per- 
missible at  common  law  to  join  two  or  more  felonies  in  the  same  indictment,  but  such  joinder 
did  not  render  the  indictment  whoUy  bad ;  the  court  could  require  the  prosecutor  to  elect. 
Ibid, 

§  2235.  Where  a  statute  makes  two  or  more  distinct  acts,  connected  with  the  same  trans- 
action, indictable,  each  one  of  which  may  be  considered  as  representing  a  stage  in  the  same 
offense,  they  may  be  coupled  in  one  count.  Both  the  secreting  and  the  embezzling  of  the 
letter  may  be  charged  in  one  count  of  an  indictment  based  on  the  twenty-second  section  of 
the  act  of  March  3,  1825,  punishing  any  one  who  **  shall  secrete,  embezzle  or  destroy  any 
such  mail,  letter,"  etc.     United  States  v.  Sander,  a  Mcli.,  598  (g,:^  894-897). 

§  2236.  Section  1024,  Revised  Statutes,  permits  the  joinder  in  a  single  indictment,  in  sep- 
arate counts,  of  offenses  created  by  section  5431,  and  an  offense  create  d  by  section  5434,  the 
several  charges  being  for  tlie  same  transaction  or  for  transactions  connected  together,  com- 
mitted at  the  same  time  and  proved  by  the  same  witnesses,  the  offenses  also  being  similar  in 
character,  the  challenges  being  the  same,  and  the  punishment  being  alike  in  kind  and  only 
differing  in  degree.     United  States  v.  Bennett,  17  Biatch.,  857  {§§  2349-55). 

S  2237    Whether  the  joinder  of  several  offenses  in  one  indictment,  in  several  counts, 
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nndei  aeolion  1024,  Revised  Statutes,  is  calculated  to  embarrass  the  prisoner,  and  llierefore  the 
offenses  are  not  "  properly  joined  "  witliin  the  meaning  of  that  section,  is  a  question  lo  be  de- 
termined by  the  judge  in  his  discretion,  on  a  moti:m  to  quasli  or  to  compel  an  election.  Ihid, 

§  2238.  The  statute,  in  permitting  the  joinder  of  different  offenses  in  a  single  indict- 
ment, and  even  the  consolidation  of  two  or  more  indictments,  by  necessary  implicatiou  au- 
thorizes a  separate  punishment  for  each  offense  proved.     Ibid, 

g  2239.  By  the  statute  of  February  26,  1S^3,  providing  that  "whenever  there  are  or  shall 
be  several  charges  against  the  same  person  or  persons,  for  the  same  act  or  transaction, 
or  for  two  or  more  acts  ♦  r  transactions  connected  together,  or  for  two  or  more  acts  or  trans- 
actions of  the  same  class  of  crimes  or  offenses,  which  may  be  properly  joined,  instead  of 
having  several  indi<  tments,  the  whole  may  be  joined  in  one  indictment  in  separate  counts," 
one  count  of  an  indictment  may  charge  the  making  of  a  false  affidavit  by  one  defendant  on 
a  certain  day,  and  anotlua*  count  charge  tiie  making  of  a  false  atlidavit  on  a  different  day 
by  the  other  defendant,  provided  the  two  crimes  grew  out  of  the  same  transaction.  United 
StaU^s  i\  Went  worth,  11  Fetl.  R„  52  (gj?  2:J4o-48). 

8  2240.  A  count  in  an  indictment  is  bad  for  duplicity  where  the  offenses  are  either  inher- 
ently repugnant,  or  so  distinct  that  they  cannot  be  construed  as  different  stages  of  one  trans- 
action, or  involve  different  punishments.  United  States  r.  Nunnemacher,  7  Biss.,  129 
(gg23'J4-9D). 

g  2241.  Under  section  1024  of  the  Revised  Statutes  several  offenses  arising  out  of  one  trans- 
action may  be  charged  in  the  same  indictment  under  separate  counts,  though  some  are  desig- 
nated felonies  and  others  misdemeanors.  United  States  v.  Jacoby,*  12  Blatcli.,  491.  See 
g  3;>10. 

g  2242.  Offenses  by  two  or  more  persons,  which,  in  their  nature,  are  several,  cannot  be 
joined  in  the  same  indictment.     United  States  v.  Kazinski,*  2  Spr.,  9. 

§  2243.  Every  indictment  with  only  one  count,  and  each  count  in  itself,  ought  to  describe 
but  one  distinct  offense;  but  where  two  offenses  have  been  joined  in  one  count,  or  in  an  in- 
dictment with  one  counr,  and  a  trial  and  conviction  has  been  had  of  one  or  both  offenses,  the 
court  will  not  generally  sustain  a  motion  in  arrest  of  judgment,  unless  the  offenses  belonged 
to  a  different  family  or  class  of  crimes.     United  States  t\  Peterson,*  1  Woo<lb.  &  M.,  305. 

$5  21^44.  An  indictment  alleging  the  sending  of  a  false  writing  and  affidavit  to  the  pension 
ofSce  does  not  charge  two  offenses,  where  it  appears  from  tlie  indictment  that  there  was  but 
one  instrument.     United  States  t'.  Corbin,  11  Fed.  R..  23S  (g?J  251o-17). 

§  224o.  An  indictment  founded  on  the  act  of  March  8,  1^23,  charging  the  defendant  with 
knowingly  ''transmitting  false  papers  "to  the  pension  office  in  support  of  applications  for 
bounty  land,  under  the  ninth  section  of  the  act  of  March  8,  1855,  and  containing  one  hundred 
and  thirty-eight  counts,  each  one  being  for  a  distinct  felony,  was  upheld  oa  the  act  of  Febru- 
ary 25,  18oL-,  declaring  that  "whenever  there  are  or  shall  be  several  charges  against  any 
person  or  persons  for  the  same  act  or  transaction,  or  for  two  or  more  acts  or  transactions 
connected  together,  or  for  two  or  more  acts  or  transactions  of  the  same  class  of  crimes  or 
offenses,  which  may  be  properly  joined,  instead  of  having  several  indictments,  the  whole 
may  be  joined  in  one  indictment,  in  several  counts."  United  States  v,  Bickford,*  4  Blatch., 
837. 

§2240.  Aidiiigr  and  abetting. —  It  is  not  necessary  that  those  who  were  simply  present 
aiding  and  abetting  an  assault  be  indicted  jointly,  or  with  a  siinul  cum,  in  order  that  they 
be  made  liable.     United  States  v.  Hunter,  1  Cr.  C.  C,  446. 

g  2247.  Joinder  of  different  persons.— An  offense  which  is  by  law  several  only,  and  in 
which  but  one  can  participate,  can  under  no  circumstance  be  joint,  and  several  persons 
committing  such  an  offense  cannot  be  joined  in  the  same  indictment.  United  States  v.  Ka- 
zinski.* 2  Spr.,  7. 

g  2248.  Stealing  goods  of  five  different  owners.—  Where  the  goods  of  five  different  owners 
were  stolen  at  the  same  time,  it  was  held  that  there  were  five  separate  offenses  for  which  five 
separate  indictments  would  lie;  it  was  held  doubtful  whether,  if  the  different  offenses  had 
been  charged  in  different  counts  in  one  indictment,  the  prosecutor  could  not  have  been  required 
to  elect  which  offense  he  would  prosecute.     United  States  v.  Beerman,*  5  Cr.  C.  C,  412. 

g  2249.  liiot  and  assault. —  Riot  and  assault  and  battery  may  be  joined  in  the  trame  indict- 
ment.    United  States  r.  McFarlane,*  1  Cr.  C.  C,  163. 

§  2250.  Same  punishnieut. —  Distinct  offenses  may  be  joined  in  separate  counts  in  th^same 
Indictment,  when  the  judgment  is  the  same  for  each  offense.  United  States  v.  Bu1^»* 
5  McL.,  23.  ^ 

g  2251.  Revenue  officers  and  private  persons  cannot  be  indicted  jointly  for  an  offenst 
against  the  revenue  laws,  the  penalties  being  different  for  the  same  acts.  The  indictment 
will  be  held  good,  however,  against  either  class,  provided  the  district  attorney  will  dismi^^s  ns 
to  the  other.     United  States  v.  McDonald,*  3  Dill,  543. 
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§  2352.  It  is  not  a  ground  for  arresting  a  judgment  that  two  counts  were  included  in  one 
indictment  for  the  same  offenso,  describing  it  in  each  as  of  a  different  degree  of  turpitude  so 
that  it  would  be  differently  punished ;  and  especially  where  the  verdict  is  guilty  as  to  one  of 
the  counts  alone.     United  States  v.  Stetson,*  3  Woodb.  &  M.,  164. 

3.  Conspiracy, 

[See  II,  tupra.l 

Summary  —  Indictment  of  one  of  txco,  %  2253.— ^f  common  lato,  %  2254.—  Certainty  required^ 
^2255. —  Need  not  allege  the  means  to  he  employed,  §§  2256,  2272;  contra^  where  the  con- 
spiracy  is  to  defratid  the  government,  §  2257 ;  Imt  the  specific  mode  need  not  be  stated, 
§  2258: — Acts  constituting  tlie  offense  must  he  averred,  §  2259. — Averment  of  overt  act  in 
conspiracies  to  defraud  the  government,  §  2260. —  That  the  overt  act  teas  done  **  in  pursu- 
ance of,"  etc,  §  2261. —  Hindering  persons  from  voting,  §§  22Q2-22Q9.— Defratiding  gov- 
ernment out  of  tax  on  spirits,  §  2270. —  Conspiracy  unth  an  officer  of  a  national  hank, 
§  2271. —  Description  of  the  offense  to  be  committed,  §  2272. —  Conspiracy  to  conceal  or  de- 
stroy invoice,  etc,  §  2273. —  Averment  as  to  acts  done  to  carry  out  unlawful  purpose,  §  2274. 

§  2358.  An  indictment  of  one  of  two  persons  for  a  conspiracy  under  section  5440  of  the 
Revis.^d  Statutes  is  good.  It  is  essential  to  charge  that  two  or  more  persons  conspired,  but  it 
is  not  required  that  indictments  for  conspiracy  should  be  joint.  United  States  v.  Miller, 
^  2275-78. 

§  3354.  At  common  law  the  offense  of  conspiracy  was  complete  whenever  the  unlawful 
concert  and  agreement  was  entered  into  and  concluded,  though  nothing  was  done  in  pursu- 
ance thereof,  or  to  carry  it  into  effect.  The  gist  of  the  offense  was  the  unlawful  agreement, 
and  no  overt  act  was  necessary  to  its  consummation.     United  States  v.  Walsh,  ^§  2279-82. 

§  2355.  An  indictment  for  a  conspiracy,  like  all  other  indictments,  ''must  inform  the  de- 
fendant of  the  nature  and  cause  of  the  accusation  "  as  required  by  the  constitution  of  the 
United  States,  and  must  set  forth  the  offense  with  clearness  and  certainty.     Ibid. 

§  2356.  An  indictment  for  a  conspiracy  to  do  an  unlawful  act  need  not  show  what  means 
were  to  be  used,  the  offense  of  conspiracy  being  complete  before  the  means  to  carry  out  the 
conspiracy  are  agreed  upon.     United  States  v.  Goldman,  gg  2293-93. 

g  3257.  In  an  indictment  for  a  conspiracy  to  defraud  the  United  States  the  means  by  which 
the  fraud  was  to  be  effected  must  be  described  in  some  part  of  the  indictment  with  certainty. 
United  States  r.  Walsh,  §§  2279-82. 

§  3258.  It  is  not  necessary  in  an  indictment  for  conspiracy  to  defraud  the  United  States, 
under  section  30,  act  of  March  2, 1867,  to  set  forth  the  specific  mode  agreed  upon  by  which  the 
fraud  should  be  carried  out.  It  is  sufficient  to  aver  that  there  was  a  conspiracy,  and  that,  in 
pursuance  of  that  conspiracy,  a  certain  stated  act  was  committed.  United  States  v,  Dustin, 
§§228a-84. 

^  2259.  It  seems  that  an  indictment  for  a  conspiracy,  where  no  overt  act  is  alleged,  and 
where  the  conspiracy  is  for  the  doing  of  an  act  not  criminal  by  common  law  or  by  statute, 
all  the  facts  which  constitute  the  conspiracy  must  be  averred.     Ibid. 

§  2300.  In  an  indictment  for  a  conspiracy  to  defraud  the  government  under  section  30  of 
the  act  of  congress  of  March  2,  1867,  the  allegation  of  the  overt  act  is  not  required  to  be  as 
full  and  minute  as  in  an  indictment  for  fraud  without  any  charge  of  conspiracy.    Ibid. 

g  2261.  In  an  indictment  for  conspiracy  it  is  sufficient  to  charge  that  the  overt  act  alleged 
was  done  **in  pursuance"  of  the  agreement  formed  by  the  conspirators,  though  the  statute 
uses  the  language  **to  effect  the  object"  of  the  conspiracy.  United  States  v.  Boy  den, 
gs5  2294-98. 

§S  2262..  An  indictment  for  unlawfully  conspiring  to  violate  section  I  of  the  act  of  May  31, 
1  -^10,  declaring  that  '*  all  citizens  of  the  United  States  who  are  or  shall  be  otherwise  qualified 
by  law  to  vote  at  any  election  by  the  people  in  any  state,  .  .  .  shall  be  entitled  and  al- 
lowed to  vote  at  all  such  elections,  without  distinction  of  race,  color,  or  previous  condition  of 
servitude,"  need  not  give  the  names  of  the  persons  who  were  hindered  and  prevented  from 
voting  in  pursuance  of  such  conspiracy.  The  offense  is  complete  when  the  conspiracy  is 
formed,  and  no  person  need  have  been  actually  hindered  or  prevented  from  voting.  United 
States  V.  Crosby,  g§  2285-89. 

§  2263.  It  is  no  objection  that  the  conspiracy  to  violate  the  above  provision  was  entered 
into  before  the  day  of  election,  to  be  carried  into  effect  on  election  day.     Ibid. 

%  22tt4.  It  cannot  be  objected  to  an  indictment  for  this  offense  that  it  does  not  show 
whether  the  election  was  state  or  federal.     This  is  immaterial.     Ibid. 
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g  2265.  An  indictment  under  the  act  of  May  81,  1870,  charging  that  the  defendants  •'un- 
lawfully did  conspire  together  with  intent  to  injure,  oppress,  threaten  and  intimidate  Amzi 
Rainey,  a  citizen  of  the  United  States,  with  intent  to  prevent  and  hinder  his  free  exercise 
and  enjoyment  of  a  right  and  privilege  granted  and  secured  to  him  by  the  constitution  and 
laws  of  the  United  States,  to  wit,  the  right  of  suffrage,  coutrary,"  etc.,  is  bad,  because  it 
does  not  allege  that  Rainey  was  qualified  to  vote;  and  also  because  it  alleges  the  right  of  suf- 
frage to  be  granted  by  the  constitution  and  laws  of  the  United  States.  Such  a  right  depend* 
on  the  laws  of  the  state.    IbicL 

g  2266.  A  count  in  an  indictment  under  the  act  of  May  81,  1870,  charging  that  the  defend- 
ants "unlawfully  did  conspire  together  with  intent  to  injure,  oppress,  threaten  and  intimi- 
date Amzi  Rainey,  a  citizen  of  the  United  States,  because  of  his  free  exercise  of  a  right  and 
privilege  granted  and  secured  to  him  by  the  constitution  and  laws  of  the  United  States, 
to  wit,  the  right  of  .suffrage,"  is  not  sufficiently  particular,  and  should  also  allege  the  fact  of 
the  qualification  of  Rainey.     Ibid, 

§  2267.  A  count  in  an  indictment  under  the  act  of  May  31,  1870,  alleging  that  on  a  certam 
date  the  defendants  unlawfully  did  conspire  together  for  the  purpose  of  depriving  Amzi 
Rainey  of  the  equal  protection  of  the  laws,  contrary,  etc.,  is  too  indefinite.  And  likewise 
a  count  that  on  a  certain  day  the  defendants  unlawfully  did  conspire  together  for  the  purpose 
of  depriving  Amzi  Rainey  of  equal  privileges  and  immunities  under  the  laws,  contrary,  etc. 
Ibid. 

§  2268.  Under  the  act  of  May  31,  1870,  a  count  which  charges  that  on  a  certain  day  the  de- 
fendants did  unlawfully  conspire  together  to  injure  Amzi  Rainey,  a  citizen  of  the  United 
States,  lawfully  entitled  to  vote,  in  his  person,  on  account  of  giving  his  support,  in  a  lawful 
manner,  in  favor  of  the  election  of  A.  S.  Wallace,  a  lawfully  qualified  person,  as  a  member  of 
the  congress  of  the  United  States,  contrary,  etc.,  is  held  to  be  good.     Ibid. 

§  2269.  In  an  indictment  for  a  conspiracy  to  prevent  by  force,  intimidation  and  threats, 
any  citizen  entitled  to  vote  from  giving  his  advocacy  and  support  in  a  lawful  manner  to  a 
candidate  for  congress,  it  is  not  necessary  to  set  out  the  acts  of  advocacy  and  support,  for 
the  crime  of  conspiracy  may  be  complete  before  the  form  in  which  the  advocacy  and  sup- 
port is  to  be  given  is  known  to  the  conspirators,  or  even  to  the  persons  against  whom  the 
conspiracy  is  directed.     United  States  v.  Golden,  g§  2290-93. 

§  2270.  In  an  indictment  for  a  conspiracy  to  defraud  the  government  out  of  certain  taxes 
on  distilled  spirits,  it  is  sufficient  to  use  the  words  ** distilled  spirits,"  a  more  particular  de- 
scription being  unnecessary.    United  Stctes  v,  Boyden,  gj?  2294-98. 

§  2271.  An  indictment  charging  that  the  accused  and  the  cashier  of  a  national  bank  did 
conspire  together  that  the  latter  should  embezzle  and  appropriate  money  belonging  to  the 
bank  is  good,  though  the  accused,  not  being  an  officer,  could  not  be  guilty  of  a  violation  of 
the  law  which  they  are  charged  with  having  agreed  to  violate.  United  States  v.  Martin, 
§§  2299-2804. 

g  2272.  A  charge  of  conspiracy  to  commit  an  offense  need  not  set  forth  that  offense  with 
all  the  precision  requisite  in  describing  the  offense  itself.  A  general  allegation  that  two  or 
more  persons  conspired  to  effect  an*  object  criminal  in  itself,  is  sufficient,  even  though  the 
indictment  omits  all  charges  of  the  particular  means  used.  If  the  object  of  the  conspiracy 
is  an  offense  by  statute  only,  the  purpose  must  be  so  set  forth  as  to  show  that  it  is  within  the 
terms  of  the  statute.  An  indictment,  therefore,  based  on  section  5440,  Revised  Statute>, 
making  it  an  offense  "if  two  or  more  persons  conspire  either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United  States  in  any  manner  or  for  any  purpose,"  and 
charging,  as  the  offense  conspired,  that  created  by  section  5443,  Revised  Statutes,  which 
states  facts  showing  that  the  defendants  agreed  to  do  a  certain  act,  namely,  to  conceal  and 
destroy  certain  papers,  for  a  purpose  designated;  and  that  by  section  6443  the  destruction  or 
concealment  of  papers  of  the  description  given,  for  the  purpose  stated,  is  made  an  offense 
against  the  United  States,  sets  forth  the  conspiracy  in  such  a  manner  as  to  show  that  it  is 
within  the  terms  of  the  statute,  and  is  sufficient.     United  States  v,  De  Qrieff,  ^§  2305-2307. 

^  2273,  An  indictment  for  conspiracy  to  commit  the  offense  described  by  section  5443, 
Revised  Statutes,  which  punislies  "  every  person  who  wilfully  conceals  or  destroys  any  in- 
voice, book  or  paper  relating  to  any  merchandise  liable  to  duty,  which  has  or  may  be  imported 
into  the  United  States  from  any  foreign  port  or  country,  after  ins|3ection  thereof  had  been 
demanded  by  the  collector,  .  .  .  or  at  any  time  conceals  or  destroys  kny  such  invoice, 
book  or  paper,  for  the  purpose  of  suppressing  any  evidence  of  fraud  therein  contained,* 
need  not  show  that  the  matter  in  the  papers  destroyed  would  be  a  fraud  upon  the  United 
States.  This  is  a  fact  to  be  shown  by  evidence  as  to  the  terms  of  the  agreement  and  the  sur- 
rounding circumstances.     (United  States  v.  Cruikshank,  2  Otto,  542,  cited.)    Ibid, 

§  2274.  Under  an  act  punishing  conspiracy  to  commit  a  crime  against  the  United  Stales, 
where  one  or  more  of  the  parties  do  any  act  to  effect  the  object  of  the  conspiracy,  any  form 
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of  language  which  shows  tliat  such  an  act  has  been  done  to  carry  out  the  agreement  is  suffi- 
cient.   An  indictment  which  avers  that  the  defendant  "furnished  and  loaned"  to  certain 
persons  a  skiff,  for  the  accomplishment  of  the  unlawful  purpose,  is  sufficient  in  this  respect. 
United  States  v.  Sanche,  ^§  2:iOS,  2\i09. 
[Notes.—  See  §§  2310-2315.] 

UNITED  STATES  v.  MILLER 
(Circuit  <:k)urt  for  Virginia:  3  Hughes,  553-557.     1878.) 

Opinion  by  Hughes,  J. 

Statement  of  Facts. —  The  information  is  founded  upon  section  5440.  That 
section  makes  the  conspiring  by  two  or  more  persons  to  defraud  the  govern- 
ment a  punishable  offense,  and  declares  the  commission  of  any  act  intended  to 
effect  the  object  of  the  conspiracy  by  any  one  of  the  conspirators  to  be  a  pun- 
ishable offense  in  all  of  them.  A  preliminary  question  has  been  raised  on  this 
section  5440,  whether  it  makes  the  conspiracy  to  defraud  the  United  States  the 
offense  for  which  it  prescribes  the  punishment  named  by  it,  or  whether  it  makes 
the  act  committed  to  "effect  the  object  of  the  conspiracy"  that  offense.  It  is 
very  clear  from  a  critical  examination  of  the  language  of  the  section  that  the 
offense  created  by  it  is  a  conspiracy  by  two  or  more  persons  to  defraud  the 
United  States.  See*  United  States  v.  Donan,  11  Blatch.,  168.  It  is  on  this 
view  of  the  law  that  the  demurrer  is  founded. 

§  2275.  An  indictment  charging  a  conspiracy  by  two  or  more  persons,  under 
Revised  Statutes,  section  Bl^Jfi,  hut  being  an  indictment  of  only  one  of  such  per- 
sons^ is  good  on  demurrer. 

The  question  raised  by  the  demurrer  is,  whether  the  person  who  is  alleged  to 
have  committed  the  act  in  furtherance  of  the  conspiracy  can  be  indicted  sepa- 
rately ;  that  is  to  say,  whether  it  is  not  necessary  to  indict  at  least  two  persons 
charged  with  engaging  in  the  conspiracy  in  order  for  the  prosecution  to  be 
valid.  There  has  been  much  loose  writing  on  this  question  by  some  of  the  au- 
thors of  text-books  on  criminal  law,  and  they  have  confounded  rather  than 
enlightened  us  with  their  counsels.  We  may,  therefore,  have  to  cut  loose  from 
them,  and  resort  to  the  authoritative  decisions  of  the  courts,  and  the  teachings 
of  reason  in  the  decision  of  the  question  before  us. 

§2276.  Conspiracy  defined. 

It  may  be  worth  while  to  say  that  conspiracy  is  the  combination  of  two  or 
more  persons,  by  concerted  action,  to  accomplish  some  unlawful  purpose,  or  to 
accomplish  a  lawful  purpose  by  some  unlawful  means.  There  can,  therefore, 
be  no  conspiracy  except  by  two  or  more  persons.  "  If  any  two  or  more  per- 
sons conspire  "  is  the  language  of  the  statute  upon  which  the  present  informa- 
tion is  founded.  It  is,  therefore,  certainly  incumbent  upon  the  prosecution  to 
prove  a  conspiracy  here  by  two  or  more  persons.  The  establishment  of  a  con- 
spiracy by  proof  is  essential  to  a  conviction.  Nothing  is  more  clearly  settled 
thap  that  the  j[?r(?<?/' must  show  a  conspiracy  by  two  or  more  persons  to  do  the 
unlawful  act  mentioned  by  the  statute,  whether  or  not  the  indictment  be 
brought  against  more  than  one. 

§  2277.   Question  as  to  joinder  of  parties  engaged  in  a  conspiracy. 

But  whether  or  not  two  or  more  persons  must  be  proceeded  against  jointly 
in  the  same  indictment  is  another  question.  This  information  charges  a  con- 
spiracy by  three  persons,  one  of  whom,  Lee,  is  dead,  and  another,  Gettslick,  is 
already  under  conviction  in  this  court  for  an  act  committed  in  furtherance  of 
the  conspiracy  charged.     It  is  not  the  practice  of  the  government  to  prosecute 
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any  person  to  conviction  for  more  tban  one  of  the  same  series  of  offenses. 
Ilence  there  is  no  indictment  here  except  against  Miller,  who  is  the  last  one  of 
the  three  persons  charged  to  have  conspired  to  defraud  the  government  who 
has  not  been  convicted.  The  particular  question  arising  on  the  demurrer, 
therefore,  is,  will  an  information  against  him  alone  lie  without  joining  Gettslickl 
There  is  no  doubt  that  if  Gettslick  were  joined  there  could  be  a  severance  in 
the  trial  of  the  joint  information.  Nor  is  there  any  doubt  that  if  there  are 
three  persons  indicted  for  conspiracy  one  could  be  acquitted  and  the  other  two 
convicted;  that  is  to  say,  that  there  could  be  a  severance  in  the  verdict.  And 
it  is  equall}'  clear  that  if  the  verdict  be  severed  the  judgment  of  the  court  upon 
the  verdict  must  be  several.  It  is  true  that  where  three  or  more  are  joined  in 
an  indictment  for  conspiracy,  and  some  are  acquitted  by  the  jury,  and  others 
convicted,  on  motion  for  a  new  trial  by  one  of  the  convicted,  the  court,  if 
granting  the  motion  of  that  one,  would  order  a  new  trial  for  all  the  convicted. 
But  that  would  be  on  principles  of  humanitj',  leniency  and  abundant  caution, 
and  not  as  a  matter  of  strict  right.     Regina  v,  Gompertz,  9  Q.  B.,  821. 

As  there  may  thus  be  a  severance  in  the  trial,  in  the  verdict  and  in  the  judg- 
ment, that  is  to  say,  in  every  part  of  the  proceedings  except  the  indictment, 
we  may  conclude  that  there  may  be  also  a  severance  in  an  indictment  for  con- 
spiracy, unless  there  be  some  reason  peculiar  to  such  an  indictment  plainly 
making  the  several  proceeding  improper.  I  can  see  no  such  reason.  It  will 
not  do  to  say  that  because  two  at  least  must  be  convicted  of  a  conspiracy,  and 
that  any  one  person  who  should  be  the  only  one  convicted  must  be  discharged, 
therefore  two  at  least  must  be  joined  in  the  indictment.  But  that  same  rea- 
soning would  forbid  the  severance  of  the  trial,  and  deprive  any  one  of  the  ac- 
cused of  his  right  to  be  tried  alone.  If  it  be  conceded  that  there  may  be  a 
severance  in  the  trial  of  persons  jointly  indicted  for  conspiracy,  it  follows,  so 
far  as  the  reason  just  alluded  to  is  concerned,  that  there  may  likewise  be  a 
severance  in  the  indictment.  Some  of  the  text-writers  say,  arbitrarily,  that 
indictments  for  conspiracy  must  be  joint,  but  they  give  no  reason,  other  than 
the  one  just  stated,  for  their  proposition,  and  it  is  difficult  to  find  a  reason.  I 
do  not  think  any  sufficient  reason  exists. 

We  are,  therefore,  thrown  back  upon  the  decisions  of  the  courts,  and  I  do 
not  find  any  decision  requiring  that  indictments  for  conspiracy  must  in  all 
cases  be  joint.  In  the  case  of  United  States  v.  Cole,  in  5  McL.,  513,  there  was 
an  indictment  of  twelve  persons  named,  charging  a  conspiracy  by  them  and 
one  other  person  who  was  alleged  to  be  dead,  and  there  was  no  averment  that 
any  persons  other  than  the  thirteen  were  concerned  in  the  conspiracy.  There 
the  court  charged  the  jury,  virtually,  that  if  they  acquitted  all  tho3e  who  were 
indicted  save  one,  that  one  would  go  quit,  even  though  they  found  him  guilty. 
As  that  indictment  did  not  charge  that  the  persons  named  and  other  persons 
besides  conspired,  the  charge  was,  of  course,  strictly  in  accordance  with-  the 
law  of  the  case.  But  that  charge  of  the  court  does  not  intimate,  and  carries 
no  authority  for  the  proposition,  that  an  indictment  of  each  one  of  those  ac- 
cused persons  severally  would  not  have  been  good.  The  case  of  People  of  K. 
Y.  V,  Mather,  4  TVend.,  229,  is  a  celebrated  one.  The  charge  of  the  indict- 
ment was  of  a  conspiracy  to  abduct  William  Morgan,  who  was  supposed  to 
have  revealed  the  secrets  of  the  Masonic  fraternity.  The  indictment  was 
of  Mather  alone,  and  the  charge  of  the  indictment  was  that  Mather,  with 
"other  persons  unknown,"  had  conspired,  etc.,  although  it  was  a  fact  that 
many  of  the  other  persons  were  well  known.     There  the  court  held  that  the 
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indictment  against  Mather  alone  was  good,  and  there  was  a  conviction,  and  a 
new  trial  was  denied.  The  court  said  that  "  in  a  charge  of  conspiracy  it  seems 
no  more  necessary  to  specif}'  the  names  of  the  defendant  coadjutors  than  in  an 
indictment  for  an  assault  and  buttery  to  name  others  besides  the  accused  who 
w^ere  concerned  in  the  trespass." 

In  the  leading  and  early  case  of  Rex  v.  Kinnersley,  1  Strange,  193,  the  in- 
formation charged  that  two  named  persons,  Kinnersley  and  Moore,  had  con- 
spired. Moore  was  not  found,  and  the  trial  proceeded  on  the  information  as 
against  Kinnersley  alone.  Kinnersley  was  convicted,  and  a  judgment,  after 
review  by  certiorari^  was  given  against  him,  before  the  arrest  and  trial  of  Moore. 
There  was  a  similar  judgment  in  the  case  of  Rex  v,  Nicholls,  reported  in  13 
East,  412,  in  note.  There  but  one  of  two  named  conspirators  was  indicted, 
the  other  being  dead.  There  was  a  verdict  of  guilt}',  and  on  review  by  certio- 
rari 2i  judgment  of  conviction.  It  was  a  single  indictment.  The  latest  and 
best  of  the  text-writers  on  criminal  law,  Mr.  Bishop,  reviewing  all  the  cases, 
lays  it  down  as  his  conclusion  that  there  need  not  be  more  than  a  single  per- 
son made  defendant  in  an  indictment  for  conspiracy.  2  Bish.  Cr.  Pro.,  sec, 
1S6.     I  think  that  is  a  true  statement  of  the  law  of  the  subject. 

§2278.  An  information  for  conspiracy  must  charge  two  or  more^  and  the 
proof  must  implicate  two  or  more. 

But  it  is  essential,  as  I  stated  in  the  beginning,  that  the  information  shall 
charge  that  two  or  more  conspired,  and,  of  course,  it  follows  that  tlie  proof 
must  implicate  two  or  more  persons.  The  language  of  the  statute  on  which 
the  information  now  under  trial  is  founded  is  that  "if  two  or  more  persons 
conspire,"  etc.  Such  is  the  charge  in  the  present  information,  and  I  decide 
very  confidently  that  the  information  is  sufficient  in  law,  and  so  the  demurrer 
is  overruled. 

UNITED  STATES  v.  WALSH. 

(Circuit  Court  for  Missouri:  5  Dillon,  58-64.     1878.) 

Statement  of  Facts. —  Indictment  drawn  under  section  5:1:40,  Revised  Stat- 
utes. Motion  to  quash  on  the  ground  that  the  indictment  was  not  sufficiently 
precise,  specific  and  certain. 

Opinion  by  Dillon,  J. 

We  have  examined  all  the  cases  cited  in  the  arguments  of  the  respective 
counsel,  and  many  others,  and  we  have  considered  the  propositions  they  have 
advanced,  and  now  proceed  to  announce,  without  much  elaboration,  the  con- 
clusions we  have  reached. 

§  2279.  No  common  law  offemes  against  the  United  States,  Conspiracy  under 
the  common  law. 

At  common  law  the  offense  of  conspiracy  was  complete  whenever  the  unlaw- 
ful concert  and  agreement  was  entered  into  and  concluded,  although  nothing 
was  done  in  pursuance  thereto,  or  to  carry  it  into  effect.  The  gist  of  the 
offense  was  the  unlawful  agreement.  The  offense  of  conspiracy  at  common 
law  being  complete  without  an  overt  act,  it  was  ona  of  the  few  cases  in  which 
the  law  undertook  to  punish  criminally  an  unexecuted  intent  or  purpose  to 
commit  a  crime.  But  such  is  the  settled  doctrine  of  the  common  law,  and 
hence,  in  an  indictment  for  conspiracy  at  common  law,  it  is  not  necessary  to 
allege  any  overt  act  or  to  prove  it,  if  it  is  alleged.  It  is  a  settled  doctrine  in 
our  jurisprudence  that  there  are  no  common  law  oft'enses  against  the  govern- 
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TTient  of  the  United  States.     An  act  or  an  omission,  to  be  criminally  pnnished 
in  the  federal  courts,  must  be  declared  to  be  an  oflFense  by  an  act  of  congress. 
§  2280.  Overt  act  necessary  to  complete  tlte  offense  under  the  Revised  Statutes^ 
section  51^0. 

*  It  follows  that  the  act  of  congress  must  constitute  the  sole  basis  of  the 
offense  of  conspiracy,  and  the  section  (R.  S.,  sec.  5140)  on  which  this  indictment 
is  founded  changes,  in  material  respects,  the  offense  of  conspiracy  as  it  existed 
at  common  law.  This  section  not  only  makes  the  unlawful  agreement  to  do 
the  prohibited  act  essential  to  a  completed  offense,  but  also  "that  one  or  more 
of  the  parties  to  such  conspiracy  shall  do  some  act  to  effect  the  object  thereof." 
These  considerations  are  important  in  determining  the  weight  due  to  the 
English  cases  on  the  subject  of  the  particularity  and  certainty  necessary  in  in- 
dictments for  conspiracy.  The  English  courts  have  sustained  indictments  for 
conspiracy  which  were  framed  in  the  most  general  manner,  and  without  alleg- 
ing any  overt  acts.  Rex  v.  Gill,  2  Barn.  &  Aid.,  20tJl.  This  laxity  and  de- 
parture from  principle  have  been  regretted  in  the  more  recent  cases  in  that 
country,  and  have  been  sought  to  be  remedied  by  giving  to  the  defendant, 
where  the  connt  is  g<»neral  and  the  charge  indefinite,  the  right  to  call  for  a 
"  bill  of  particulars."  Examples  of  this  may  be  found  in  R'^gina  v.  Stapylton, 
2  Cox,  Cr.  Cas.,  69;  Rex  v.  Hamilton,  7  Carr.  &  P.,  448,  and  some  other  cases. 
"We  have  no  such  anomalous  practice  in  this  country,  and  the  settled  doctrine 
of  the  American  courts  is,  that  an  indictment  for  conspiracy,  like  all  other 
indictments,  "  must  inform  the  defendant  of  the  nature  and  cause  of  the  accusa- 
tion "  (Const.  IT.  S.,  6th  amendment),  and  must  set  forth  the  offense  with  clear- 
ness and  certainty. 

§  2281.  Requisites  of  an  indictment  under  United  States  statutes, 
"Every  ingredient  of  which  the  offense  is  composed  must  be  accurately  and 
clearly  alleged."  United  States  v.  Cook,  17  Wall,  174  (§§  2054-58,  s^ipra).  And 
in  the  recent  case  of  The  United  States  v.  Cruikshank,  92  U.  S.,  542,  557  (Const,, 
§§  898-911),  these  principles  were  applied  bj'  the  supreme  court  of  the  United 
States  to  the  case  of  an  indictment  for  conspiracy.  The  judgment  of  the  court 
in  the  case  last  cited  was  that  the  indictment  was  bad  for  vagueness  and  gen- 
erality, and  because  it  lacked  the  certainty  and  precision  required  by  theestab 
lished  rules  of  criminal  pleading.  In  delivering  the  opinion  of  the  court  the 
chief  justice  said :  "  The  accused  has,  therefore,  the  right  to  have  a  specifica- 
tion of  the  charge  against  him,  in  order  that  he  may  decide  whether  he  should 
present  his  defense  by  motion  to  quash,  demurrer  or  plea;  and  the  court,  that  it 
may  determine  whether  the  facts  will  sustain  the  indictment."  And  the  supreme 
court  cites  and  approves  the  decisions  in  New  Hampshire  (State  v.  Parker, 
43  N.  H.,  83),  Vermont  (State  v,  Keach,  40  Vt.,  118),  Michigan  (Alderman  t?. 
People,  4  Mich.,  414),  and  Maine  (State  v.  Roberts,  34  Me.,  320),  which  reject 
the  authority  and  soundness  of  the  English  decisions  sustaining  the  suflBciency 
of  vague  and  general  counts  in  indictments  for  conspiracy.  Among  the  cases 
cited  by  the  supreme  court  of  the  United  States  was  that  of  State  v.  Parker, 
43  N.  H.,  83,  in  which  the  requisites  of  an  indictment  for  conspiracy  and  the 
course  of  decisions  in  England  are  considered  with  care  and  ability.  After 
commenting  on  the  English  decisions,  Chief  Justice  Bell  says:  "  We  are  con- 
strained to  regard  these  decisions,  which  are  not  authorities  here,  as  of  very 
little  weight,  because  the  reasons  assigned  for  the  leading  case,  on  which  all  the 
others  depend  (if  reasons  they  can  be  called),  are  weak  and  unsound,  and  none 
better  have  been  suggested  in  any  of  those  that  followed,  because  it  appears 
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by  Lord  Denman's  opinion  in  Queen  v,  Kendrick,  5  Ad.  &  E.  (N.  S.),  49,  that 
eminent  judges  have  regretted  the  decisions  as  dangerous  to  the  accused,  be- 
cause the  courts  have  found  themselves  compelled  to  supply  the  defects  of  such 
indictments  by  bills  of  particulars,  which  is  conclusive  that,  in  the  opinion  of 
such  judges,  the  indictments  did  not  state  the  crime  or  offense  so  'fully  and 
plainly,  substantially  and  formally  '  (X.  II.  Bill  of  Rights,  sec.  16),  that  a  party 
ought  not  to  be  put  upon  his  trial  until  its  defects  were  supplied.  We  infer 
from  the  repeated  instances  in  which  the  courts  have  been  called  to  reaffirm 
these  decisions,  that  the  judgment  of  the  bar  revolts  at  them  as  unsound,  and 
we  draw  the  same  inference  from  the  fact  that,  out  of  the  decisions  we  have 
found  since  1819,  no  less  than  four  are  in  conflict  with  the  cases  we  have  here 
cited.  These  are:  Rex  v.  Richardson,  1  Man.  &  R,  402,  in  1825;  Rex  v.  Fowle, 
4  Carr.  &  P.,  592,  in  1830;  Rex  v.  Buis,  1  Ad.  ife  E.,  327,  in  1834;  and  Regina 
V.  Peck,  9  Ad.  &  E.,  GSG,  in  1839.  The  same  question  has  arisen  in  the  courts 
of  Massachusetts,  Maine,  New  York  and  Michigan,  and  has  been  decided  with 
reference  to  the  English  decisions,  as  we  think,  more  in  accordance  with  the 
general  principles  of  the  law." 

The  views  of  the  supreme  court  of  Vermont  in  the  case  of  State  v,  Keach, 
40  Vt.,  113,  cited  by  the  supreme  court  of  the  United  States,  and  of  the  supreme 
court  of  Massachusetts  (Commonwealth  v.  Hunt,  4  Mete,  111;  Commonwealth 
V,  Eastman,  1  Cush.,  189;  Commonwealth  v.  Shedd,  7  Cush.,  514),  and  of  the 
supreme  court  of  Pennsylvania  (Commonwealth  v.  Ilartman,  5  Barr),  are  to  the 
same  effect,  and  equally  pointed  and  decisive.  See,  also,  Archb.  Cr.  PI.  and  Ev. 
(6th  Am.  ed.),  620,  and  cases  cited. 

The  principles  laid  down  by  the  supreme  court  of  the  United  States  in  the 
case  of  The  United  States  v.  Cruikshank,  svpra,  cover  every  question  which 
arises  as  to  the  sufficiency  of  the  second  count  of  the  indictment  now  under 
consideration.  Let  us  turn  to  this  count  and  see  what  it  alleges  against  the 
defendants:  This*  count  is  divisible  into  two  parts;  first,  the  conspiracy  por- 
tion; second,  the  portion  which  charges  what  is  termed  the  "overt  act "  — i.  e.j 
"  the  act  done  "  by  the  defendants  "  to  effect  the  object  of  the  conspiracy." 
The  conspiracy  to  defraud  the  United  States  is  alleged  to  consist  in  "certifying 
that  certain  false  and  fraudulent  accounts  and  vouchers  for  material  furnished 
for  use  in  the  construction  of  the  said  custom-house  and  postoffice,  and  for 
labor  performed  on  said  building,  were  true  and  correct."  What  can  be  more 
general  and  indefinite  than  this?  It  is  not  alleged  that  the  conspiracy  was 
to  certify  falsely  all  accounts  and  vouchers  for  material  and  labor  for  the  build- 
ing, but  to  certify  "that  certain  false  accounts  and  vouchers  for  material  and 
labor  were  true  and  correct."  This  is  all.  But  what  accounts  and  what  vouch- 
ers is  not  alleged.  How  does  this  advise  the  defendant  so  as  to  enable  him  to 
make  his  defense;  what  accounts  or  what  vouchers  are  to  be  impeached?  How 
can  the  court  know,  if  a  trial  is  gone  into  under  this  indictment,  whether  the 
accounts  and  vouchers  offered  in  evidence  by  the  government  are  the  same 
ones  in  respect  to  which  the  grand  jury  found  the  bill  of  indictment.  Lam- 
bert V.  People,  9  Cow.,  678.  If  the  defendants  are  convicted  or  acquitted  on 
an  indictment  so  general  and  uncertain,  how  can  they  plead  the  judgment  in 
bar  of  another  prosecution?  IIow  dues  it  appear  that  the  accounts  and  vouch- 
ers were  such  as  that  an  intent  to  defraud  the  United  States  can  be  predicated 
of  them?  No  dates,  sums,  amounts,  persons  or  materials  are  mentioned,  and 
it  does  not  appear  that  this  could  not  be  done,  for  the  allegation  is  that  the 
conspiracy  related  to  "  certain  false  and  fraudulent  accounts."    We  agree  with 
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the  supreme  court  of  Pennsylvania  in  the  case  cited,  that  "precision  in  the  de- 
scription of  the  oflFense  is  of  the  last  importance  to  the  innocent,"  and  hence 
the  importance  of  the  decision  of  the  United  States  supreme  court  in  theCruik- 
shank  case,  which  settles  the  law  for  all  the  courts  of  the  United  States. 

§  2282.  The  means  hy  which  the  fraud  is  to  he  effected  must  he  set  forth  in 
some  part  of  the  indictment. 

This  indictment  does  not  advise  the  defendants  what  they  will  have  to  meet, 
and  they  cannot  tell  from  it  which  of  the  multitudinous  vouchers  and  accounts 
they  have  certified  will  be  relied  on  by  the  government  to  establish  the  charge. 
This  is  an  indictment  for  conspfracy  to  defraud  the  United  States,  and  the  Ameri- 
can decisions  are  uniform  to  the  point  that  the  means  by  which  the  fraud  is  to 
be. effected  must  be  described  in  some  part  of  the  indictment  with  certainty. 
United  States  v.  Ulrici,  3  Dill.,  532,  536  (§§  2422-28,  infra)\  State  v.  Parker, 
supra;  State  v.  Keach,  s\ipra;  Commonwealth  v.  Hunt,  supra;  State  v.  Rob- 
erts, supra.  Nor  is  the  uncertainty  in  the  present  indictment  helped  out  by 
the  averments  with  respect  to  the  overt  act.  It  is  charged  in  this  behalf  that 
the  defendants  presented  to  the  disbursing  agent  of  the  United  States  certain 
written  and  printed  papers  purporting  to  be  true  and  correct  pay-rolts  of  me- 
chanics and  laborers  on  the  building  for  the  month  of  November,  1874,  which 
were  vouchers  for  the  payment  of  the  sum  of  §21,802.02.  But  it  is  not  alleged 
that  these  pay-rolls  were  false  or  not  true,  and  much  less  that  the  defendants 
knew  them  to  be  so.  The  averments  in  respect  to  the  overt  act  do  not  show 
any  criminal  offense  in  connection  with  those  pay-rolls,  and  hence  we  say  that 
they  cannot,  in  any  view,  aid  the  defects  in  the  conspiracy  portion  of  the  count. 
The  Queen  v.  King,  7  Ad.  &  E.  (N.  S.),  sec.  782.  We  have  gone  into  this  mat- 
ter thus  fully,  so  that  the  counsel  for  the  government  should  be  advised  of  the 
views  of  the  court  to  guide  his  further  action. 

Judgment  accordingly. 

Treat,  J.,  concura. 

:  UNITED  STATES  v.  DUSTIN. 

(Circuit  Court  for  Ohio:  2  Bond,  832-335.     1869.) 

,      §  2283.  Motion  to  quash;  when  entei^tained. 

Opinion  by  the  Court. 

In  this  case  the  counsel  for  the  defendants  have  submitted  a  motion  to  quash 
the  indictment.  A  motion  to  quash  will  not  be  sustained  unless  the  indictment 
is  bad  beyond  a  reasonable  doubt.  This  rule  has  been  adopted  in  view  of  the 
fact  that  nearl}^  all  questions  involving  the  sufficiency  of  the  indictment  may 
be  available  to  the  defendant,  if  a  conviction  follows,  on  a  motion  in  arrest  of 
judgment.  It  is  true,  if  the  indictment  is  so  palpably  defective  that  no  judg- 
ment could  be  rendered  on  it  after  conviction,  it  is  the  duty  of  the  court  to 
sustain  the  motion  to  quash.  In  this  case  the  decision  is  not  of  any  great  im- 
portance to  the  defendants,  as  it  is  now  the  practice  in  the  courts  of  the  United 
States,  in  the  exercise  of  their  criminal  jurisdiction,  where  an  indictment  has 
been  quashed,  to  hold  defendant  in  custody  to  answer  to  a  new  indictment. 
If  the  present  motion  should  be  sustained,  no  reason  is  perceived  why  such  an 
order  should  not  be  made. 

Statkment  of  Facts. —  The  indictment  is  based  on  section  30  of  the  act  of 
March  2,  1867,  providing  for  the  punishment  of  conspiracies  to  commit  crimes 
against,  or  in  any  manner  to  defraud,  the  United  States.     The  first  count 
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charges  that  the  eleven  persons  named,  intending  to  defraud  the  United  States, 
conspired  together  to  evade  the  payment  of  a  large  amount  of  revenue  due  on 
distilled  spirits;  and,  in  pursuance  of  such  unlawful  agreement  did  aid  and  abet 
certain  persons  named  in  the  removal  to,  and  concealment  of  ten  thousand  gal- 
lons of  distilled  spirits  in,  a  place  other  than  a  bonded  warehouse.  It  is  averred 
that  such  removal  was  from  the  distiller}'  where  the  spirits  had  been  distilled, 
without  payment  of  the  legal  tax,  and  without  giving  bond  as  required  by  law. 

§  2283a.  In  an  indictment  for  a  conspiracy  it  is  not  necessary  to  set  out  in 
fall  the  mode  by  which  its  objects  were  to  be  effected. 

The  objection  to  the  count  is,  that  it  does  not  set  out  the  specific  means  by 
which  the  defendants  proposed  to  effect  the  fraud  charged,  or  name  or  describe 
the  distillery  from  which,  or  the  place  to  which,  the  spirits  were  to  be  removed. 
The  court  is  aware  of  no  authorities  requiring,  in  an  indictment  for  a  conspiracy 
under  section  30  of  this  statute,  that,  in  averring  the  fact  that  the  defendants 
agreed  together  to  commit  a  criminal  act  or  perpetrate  a  fraud,  the  specific 
mode  agreed  upon,  by  which  the  object  of  the  conspiracy  was  to  be  carried 
out,  should  be  averred.  The  statute  referred  to  is  far  reaching,  and  includes 
every  conspiracy  to  "defraud  the  United  States  in  any  manner  whatever."  It 
is  sufficient,  in  an  indictment  under  this  law,  to  aver  that  there  was  a  con- 
spiracy to  defraud  the  United  States  of  taxes  legally  due;  and  that,  in  pursu- 
ance of  such  conspiracy,  the  defendants  committed  a  stated  overt  act.  It  is 
otherwise  where  a  conspiracy  is  relied  on  as  the  criminal  act,  without  any 
averment  of  an  overt  act,  to  effect  the  object  of  the  conspiracy.  In  that  case 
all  the  facts  must  be  averred  which  constitute  the  conspiracy.  This,  too,  is  the 
law  where  the  conspiracy  alleged  is  for  the  purpose  of  doing  an  act  not  in  itself 
criminal  or  in  violation  of  a  statute.  2  Bish.  Cr.  PI.,  sees.  176,  179;  2  Archb. 
Cr.  L.,  1049;  7  Cush.,  514,  615.  Under  these  authorities  the  averments  in  this 
indictment  as  to  the  objects  of  the  conspiracy  are  sufficient. 

§  2284.  It  is  sufficients  in  an  indictment  for  a  conspiracy ^  to  charge  an  ovei't 
act  in  violation  of  law. 

The  law  as  to  the  description  of  the  overt  acts  in  the  indictment  seems  to  be 
the  same  as  applicable  to  the  averments  of  the  conspiracy.  The  indictment 
alleges  that,  in  pursuance  of  the  conspiracy,  the  defendants  proceeded  to  perpe- 
trate certain  acts  of  fraud  in  violation  of  law.  These  acts  of  fraud  charged  are 
the  removal  of  a  large  quantity  of  spirits  from  the  distillery  where  they  were 
made,  to  a  place  other  than  a  bonded  warehouse,  in  violation  of  law  and  with 
intent  to  defraud  the  United  States  of  the  tax  on  the  same.  It  is  claimed  by 
counsel  for  the  defendants  that  these  allegations  of  the  commission  of  the  overt 
act  are  defective  for  vagueness  and  want  of  particularity,  for  the  same  reasons 
urged  and  before  noticed,  as  applicable  to  description  of  the  conspiracy. 

On  this  point  there  seems  to  be  some  conflict  in  the  authorities.  But  the 
general  doctrine  is,  that  the  allegations  of  the  overt  act  are  not  required  to  be 
as  full  and  minute  in  an  indictment  for  conspiracy  as  in  an  indictment  for  fraud 
without  any  charge  of  a  conspiracy.  If  an  overt  act  in  violation  of  law  is 
charged  as  in  pursuance  of  a  previous  conspiracy,  it  is  sufficient.  United  States 
V.  Gooding,  12  Wheat.,  460;  7  Curt.,  281,  293.  In  addition  to  points  noticed, 
it  has  been  strenuously  argued  that  this  indictment  is  bad  for  repugnancy  and 
duplicity.  These  points  are  certainly  not  so  clear  of  doubt  as  to  require  that 
the  motion  to  quash  should  be  sustained.  If  it  shall  be  necessary,  they  may  be 
more  fully  considered  and  decided  hereafter.  The  court  has  not  deemed  it 
necessary  separately  to  consider  the  grounds  of  the  motion  as  applicable  to  the 
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second  count.  They  are  substantially  the  same  as  those  urged  in  reference  to 
the  first  count.  One  good  count  in  an  indictment  will  sustain  a  general  ver- 
dict of  guilty;  and  though  there  may  be  defective  counts,  it  will  aflford  no 
reason  for  quashing  the  whole  indictment.     Motion  overruled. 

UNITED  STATES  v,  CROSBY. 
(Circuit  Court  for  South  Carolina:  1  Hughes,  448-457.     1871.) 

Statement  of  Facts. —  Indictment  for  a  conspiracy  to  injure,  oppress  and 
threaten  Amzi  Ri\iney  to  hinder  his  exercise  of  the  right  of  suffrage.     The  in 
dictment  contained  numerous  counts.     There  was  a  motion  to  quash. 

Opinion  by  Bond,  J. 

After  the  prolonged  and  very  able  argument  of  counsel  upon  this  motion  to 
quash,  we  feel  embarrassed,  gentlemen,  that,  upon  so  little  deliberation,  we  are 
to  pass  judgment  upon  the  grave  questions  raised  here.  But  the  fact  that  so 
many  persons  arc  now  in  confinement  upon  these  charges  and  that  so  many 
"witnesses  are  in  attendance  upon  the  court,  at  great  personal  expense,  makes  it 
necessary  that  wc  should  not  delay  longer. 

§  2285.  Declaration  of  a  right,  and  penalty  prescribed  for  its  violation. 

And  the  first  objection  to  tlie  first  count  in  the  indictment  is,  that  the  section 
of  the  act  of  May  31,  1870,  which  this  count  charges  the  parties  with  conspir- 
ing to  violate,  declares  no  penalty  for  the  offensQ.  The  first  section  of  the  act 
declares  a  right.  It  is  referred  to  in  this  count  by  its  number,  and  with  suflS- 
cient  certainty,  it  seems  to  us,  to  enable  the  parties  charged,  after  trial,  to  plead 
the  verdict  rendered  in  this  case  in  bar  to  another  indictment.  After  declaring 
the  right,  the  statute  proceeds,  in  section  7,  to  define  the  punishment  for  its 
violation. 

§  2386*  It  is  not  necessary  that  each  section  of  a  penal  statute  should  disclose 
its  penalty. 

It  is  not  necessary,  it  seems  to  us,  that  each  section  of  the  act  should  contain 
or  disclose  the  penalty  for  its  infraction.  That  is  often,  as  in  this  statute,  re- 
ferred to  a  later  and  generally  to  the  closing  section  of  the  act  defining  the 
crime  or  offense,  and  is  made  applicable  to  all  the  antecedent  sections.  It  is 
objected,  moreover,  that  this  count  does  not  contain  the  names  of  the  parties 
who,  being  entitled  to  vote,  were  to  be  hindered  and  prevented  from  the  exer- 
cise of  the  elective  franchise  by  the  traversers.  It  must  be  remembered  that 
this  is  not  an  indictment  to  punish  a  wrong  done  to  individuals,  against  the  peace 
and  dignity  of  the  United  States,  but  for  a  conspiracy  to  do  that  wrong.  The 
ofifense  is  completed  the  moment  the  compact  is  formed,  whether  any  person, 
within  the  contemplation  of  the  first  section,  has  actually  been  hindered  or 
not.  If  the  traversers  never  committed  an}^  overt  act,  but  separated  and  went 
home  after  the  completion  of  the  conspiracy,  they  have  incurred  the  penalty 
which  the  seventh  section  prescribes.  So  it  makes  no  difference  what  particu- 
lar person  the  conspiracy  when  put  in  motion  first  reached.  The  act  com- 
plained of  is  the  conspiracy;  and  if  it  be  true  that  any  person  was  hindered  or 
prevented  from  the  exercise  of  the  right  granted  by  the  first  section,  such 
hindrance  and  prevention  is  only  proof  of  the  conspiracy;  and  does  not  in  any 
wise  tend  to  make  the  crime  more  complete. 

§  2287.  How  to  charge  a  statutory  offense. 

It  is  generally  sufficient,  in  charging  a  statutory  offense,  to  set  it  out  in  the 
-words  of  the  statute.     If  the  statute  uses  a  common  law  name  for  a  crime 
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wbich  it  proposes  to  punish,  the  indictment  must  set  forth  the  various  ingre- 
dients of  the  crime  which  go  to  make  up  the  offense  at  common  law.  But 
when  the  statute  itself  creates  the  offense  and  defines  it,  it  is  sufficient  if  the 
indictment  uses  the  words  of  the  statute,  unless  the  words  be  indefinite  and 
vague,  ambiguous  or  general,  in  which  case  the  indictment  must  so  particularize 
the  act  complained  of  that  the  party  charged  shall  be  in  no  doubt  of  the  offense 
alleged  against  him.  The  certainty  required  is  that  which  will  enable  him  to 
plead  the  verdict  in  bar  of  any  future  action.  It  is  alleged,  in  this  count,  that 
this  conspiracy  was  to  go  into  operation  at  an  election  not  yet  held,  to  wit,  the 
third  Wednesday  of  October,  1872,  and  it  is  objected  that  this  is  not  sufficient, 
that  the  right  to  vote  is  not  a  continuing  right,  but  exists  only  at  the  time  of 
its  immediate  exercise.  It  would  be  strange,  indeed,  if  parties  could  not  be 
punished,  if  it  be  necessarj'  to  punish  them  at  all,  for  any  offense  but  those 
committed  against  this  act  on  election  day,  and  in  the  direct  exercise  of  the 
elective  franchise. 

The  usefulness  of  the  act  of  congress  ^vould  be  entirely  frustrated  by  such 
r  qnirement.  A  man  may  be  so  effectually  intimidated  weeks  before  the  elec- 
tion that  he  would  not  dare  to  go  within  a  mile  of  the  polls,  and  all  the  mis- 
chief the  act  is  intended  to  remedy  would  flourish,  and  no  punishment  could 
be  awarded  them,  under  this  construction,  because  the  right  to  vote  is  not  a 
subsisting  right,  but  one  which  recurs  to  the  citizen  on  election  day.  "We  do 
not  so  hold.  The  uncertainty  which  the  count  leaves  as  to  whether  this  was 
a  state  election  or  a  federal  is  urged  as  fatal.  The  indictment  charges  that 
this  was  a  conspiracy  to  violate  the  first  section  of  this  act.  This  section  de- 
clares that  all  citizens  shall  be  allowed  to  vote  at  all  elections  who  are  qualified 
by  law  to  vote,  without  distinction  of  race,  or  color,  or  previous  condition  of 
servitude. 

§  2288.  Who  prescribes  the  qualifications  of  yoters. 

Congress  has  never  assumed  the  power  to  prescribe  the  qualifications  of 
voters  in  the  several  states.  To  do  so  is  left  entirely  with  the  states  them- 
selves. But  the  constitution  has  declared  that  the  states  shall  make  no  dis- 
tinction on  the  grounds  stated  in  this  first  section.  And,  by  this  legislation, 
congress  has  endeavored,  in  a  way  which  congress  thought  appropriate,  to  en- 
force it.  It  is  this  act  of  appropriate  legislation,  and  the  first  section  of  it, 
which  the  defendants  are  charged  with  violating,  and  we  think  it  makes  no 
difference  at  what  election,  whether  it  be  state  or  federal,  ho  is  intimidated  or 
hindered  from  voting  because  of  his  race,  color  or  previous  condition  of  servi-- 
tude.  Congress  may  have  found  it  diflBcult  to  devise  a  method  by  which  to 
punish  a  state  which,  by  law,  made  such  distinction,  and  may  have  thought 
that  legislation  most  likely  to  secure  the  end  in  view  w,hich  punished  the  indi- 
vidual citizen  who  acted  by  virtue  of  a  state  law  or  upon  his  individual  respon- 
sibility. If  the  act  be  within  the  scope  of  the  amendment,  and  in  the  line  of 
its  purpose,  congress  is  the  sole  judge  of  its  appropriateness. 

The  next  objection,  which  is  that  the  count  does  not  set  forth  the  qualifica- 
tion of  the  voter,  is  sufficiently  answered,  we  think,  in  the  remarks  we  have 
made  respecting  the  requirements  of  indictments  setting  forth  statutory 
offenses. 

We  are  of  opinion  that  the  second  count  of  the  indictment  is  bad,  because 
it  does  not  allege  that  Amzi  Rainey  was  qualified  to  vote;  and  for  another 
reason,  more  fatal,  that  it  alleges  the  right  of  Eainey  to  vote  to  be  a  right  and 
privilege  granted  to  him  by  the  constitution  of  the  United  States.     This,  as 
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we  have  shown,  is  not  so.  The  right  of  a  citizen  to  vote  depends  upon  the 
laws  of  the  state  in  which  he  resides,  and  is  not  granted  to  him  by  the  consti- 
tution of  the  United  States,  nor  is  such  right  guarantied  to  him  by  that  instru- 
ment. All  that  is  guarantied  is  that  he  shall  not  be  deprived  of  the  suffrage 
by  reason  of  his  rjice,  color  or  previous  condition  of  servitude. 

The  third  count  is  a  repetition  of  the  second,  with  a  clause  setting  out  a 
charge  of  burglary.  Concerning  the  court's  jurisdiction  over  such  charge  the 
court  is  divided  in  opinion,  and  will,  therefore,  make  no  comment  on  it  at  this 
time. 

The  fourth  count  is  obnoxious  to  the  objection  that  neither  the  citizenship  of 
Rainey  nor  the  fact  of  his  qualifications  to  vote  is  set  out. 

The  fifth  count  repeats  the  charge  contained  in  the  fourth,  with  the  addi- 
tional clause  contained  in  the  third  count,  and  the  court  refrains  from  noticing 
it,  for  the  reasons  given  as  to  the  first  count. 

The  sixth  count  is  intended  to  charge  a  conspiracy  to  oppress  Rainey  for 
having,  prior  to  1st  February,  1871,  exercised  the  right  of  suffrage;  and  would 
be  good  if  it  were  drawn  with  the  particularity  of  the  first  count,  which 
charges  a  conspiracy  to  oppress,  to  prevent  the  future  exercise  of  this  right. 
It  does  not,  however,  contain  any  allegation  of  the  fact  of  qualification,  nor 
that  the  party  was- entitled  to  vote  in  York  county,  or  anywhere  else,  or  that 
he  ever  exercised  his  right  to  vote. 

The  seventh  count  is  a  repetition  of  the  sixth,  with  the  charge  of  burglary 
added,  as  in  the  third  count. 

§  2289.  The  right  to  he  secure  in  one* 8  house  is  not  a  right  derived  from  the 
constitution. 

The  eighth  count  alleges  a  conspiracy  to  prevent  and  hinder  Rainey  from 
the  exercise  of  a  right  secured  to  him  by  the  constitution  of  the  United  States, 
which  is  defined  to  be  the  right  to  be  secure  in  his  person  and  papers  against 
unreasonable  search.  The  artfcle  in  the  constitution  of  the  CTnited  States,  to 
enforce  which  this  count  is  supposed  to  be  drawn,  has  long  been  decided  to  be 
a  mere  restriction  upon  the  United  States  itself.  The  right  to  be  secure  in  one's 
house  is  not  a  right  derived  from  the  constitution,  but  it  existed  long  before  the 
adoption  of  the  constitution  at  common  law,  and  cannot  be  said  to  come  within 
the  meaning  of  the  words  of  the  act  "right,  privilege  or  immunity  granted  or 
secured  by  the  constitution  of  the  United  States." 

The  ninth  count  is  entirely  too  indefinite,  and  the  defendants  could  not  pos- 
sibly know,  from  its  language,  with  what  offense  they  were  charged;  and  the 
same  objection  is  valid  as  to  the  tenth  count. 

The  eleventh  and  last  count  of  the  indictment  charges  a  conspiracy  to  injure 
Rainey  because  he  had  previously  voted  for  a  member  of  congress.  We  have 
no  doubt  of  the  power  of  congress  to  interfere  in  the  protection  of  voters  at 
federal  elections,  and  that  that  power  existed  before  the  adoption  of  either  of 
the  recent  amendments.  It  is  a  power  necessary  to  the  existence  of  congress, 
and  this  count  seems  to  set  forth  the  charge  with  suflScient  perspicuity,  and  is 
not  liable  to  the  objections  urged  against  it. 

The  motion  to  quash  is  overruled  as  to  the  first  and  eleventh  counts  of  the 
indictment,  and  sustained  as  to  the  others,  excepting  such  as  the  court  is  divided 

respecting. 
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UNITED  STATES  v.  GOLDMAN. 
(Circuit  Court  for  Louisiaua:  3  Woods,  187-199.     1878.) 

Statement  of  Facfs. —  This  was  an  indictment  for  a  violation  of  section 
5520  of  the  Revised  Statutes,  and  charged  defendants  with  conspiring  by  force, 
intimidatron,  etc.,  to  prevent  certain  persons  named  and  others  not  named  from 
voting  for  a  named  person  for  congress.  It  is  added  that  to  effect  their  object 
defendants  assaulted  and  shot  the  parties  who  were  to  be  prevented  from  vot- 
ing. In  the  second  count,  it  is  charged  that  defendants  conspired  to  prevent 
the  obnoxious  parties  from  holding  public  meeting,  from  speaking,  etc.,  in  sup- 
port of  their  political  views.  The  third  count  was  of  a  like  nature.  To  this 
indictment  there  was  a  demurrer. 

Opinion  by  Woods,  J. " 

We  shall  notice  the  objections  to  the  indictment  in  the  order  above  stated. 

§  2290.  Where  in  an  indictinent  a  conspiracy  is  stated  and  its  object^  it  is  not 
necessary  to  state  the  means  to  he  employed,  {a) 

1.  With  respect  to  the  statements  of  the  charge  in  an  indictment  for  con- 
spiracy, it  may  be  observed  that  though  it  is  usual  to  state  the  conspiracy,  and 
then  show  that  in  pursuance  of  it  certain  overt  acts  were  done,  it  is  sufficient  to 
state  the  conspiracy  alone.  And  it  is  not  necessary  to  state  the  means  by  which 
the  object  was  to  be  eflfected,  as  the  conspiracy  may  be  complete  before  the 
means  to  be  used  are  taken  into  consideration.  Rex  v  Jiest,  2  Ld.  Raym.,  1167 ; 
3  Chit.  Cr.  L.,  1143.  This  is  the  rule  at  common  law  when  the  conspiracj^  is 
to  commit  some  offense  known  to  the  law.  It  is  only  when  the  conspiracy  is 
to  commit  some  act  not  an  offense  that  the  indictment  must  show  some  illegal 
act  done  in  pursuance  of  the  conspiracy.  Rex  v,  Seward,  1  Ad.  &  E.,  706. 
Thus,  where  an  indictment  charged  that  the  defendants  conspired  together,  by 
indirect  means,  to  prevent  one  TI.  B.  from  exercising  the  trade  of  a  tailor,  and 
it  was  contended  that  it  should  have  stated  the  fact  on  w^hich  the  conspiracy 
was  founded,  the  means  used  for  the  purpose,  Lord  Mansfield,  C.  J.,  said :  "  The 
conspiracy  is  stated  and  its  object;  it  is  not  necessary  that  any  means  should 
be  stated."  And  Buller,  J.,  said:  "If  there  be  any  objection,  it  is  that  the 
indictment  states  too  much;  it  would  have  been  good,  certainly,  if  it  had  not 
added,  'by  indirect  means,'  and  that  will  not  make  it  bad."  Note  to  Rex  v. 
Turner,  13  East,  231. 

When  the  indictment  charged  that  the  defendant  conspired  by  divers  false 
pretenses  and  subtle  means  and  devices  to  obtain  from  A.  divers  large  sums  of 
money,  and  to  cheat  and  defraud  him  thereof,  it  was  held  that  the  gist  of  the 
offense  being  the  conspiracy,  it  was  quite  sufficient  to  state  the  fact  and  its 

(a)  In  United  States  v.  Dennee,*  3  Woods,  47,  Woods,  J.,  ruled  as  follows:  There  is  much  conflict  In  the  ad- 
judged cases,  on  the  point  whether,  in  an  indictment  for  conspiracy  to  cheat  and  defraud,  it  is  necessary  to  aver 
the  means  a;jreed  on  to  cany  the  conspiracy  into  effect.  The  affirmative  of  the  proposition  has  been  held  in 
Massachusetts.  Commonwealth  v.  Hunt.  4  Mete.,  Ill;  Commonwealth  v.  Eastman,  1  Cush.,  189;  Commonwealth  v. 
&iedd,7  Cush.,  514;  Commonwealth  v.  Wallace,  10  Gray,  *<^1.  It  has  also  been  so  held  in  the  following  cases: 
State  V.  Parker,  43  X.  H.,  ^3;  State  r.  Roberta,  3*  Mo.,  3X>.  In  the  case  of  Lambert  r.  People,  9  Cow.,  TuS,  the  in- 
dictment being  for  a  conspiracy  to  cheat  and  defraud,  etc.,  witHout  averring  specifically  the  means  to  be  used,  the 
court  for  the  trial  of  impeachments  and  erroi-s  was  equally  divided  on  the  question  whether  the  indictment  was  a 
good  one  or  not,  it  was  decided  by  the  casting  vote  of  the  president  that  it  was  defective,  and  the  judjjment  of 
the  supreme  court  sustaining  it  reversed. 

On  the  other  hand,  it  is  the  settled  English  rule  that  the  words  "unlawfully,  fraudulently  and  deceitfully  did 
conspire,  combine,  confederate  and  agree  together  to  cheat  and  defraud  "  one  "of  his  goods  and  chattels."  contain 
a  sufficient  allegation  of  conspiracy,  without  mention  of  any  means  intended.  2  Bish.  Cr.  L.,  sec.  :AX),  and  cases 
there  cited.  See,  also,  Rex  v.  Gill.  2  B.  &  Aid.,  204;  Rex  v.  Seward,  1  Ad.  &  E.,  706.  The  same  doctrine  is  held  in  the 
following  American  cases:  People  v.  Richards,  1  Mich..  216;  State  v.  Younger,  1  Dev..  857.  A  somewhat  careful 
comrideraUoo  of  the  authorities  convinces  me  that  the  better  reason  is  with  those  who  deny  the  necessity  of  set- 
ting out  the  means  by  which  the  conspiracy  was  to  be  carried  into  effect. 
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object,  and  not  necessary  to  set  out  tlie  specific  pretenses.  Bayley,  J.,  said: 
**  When  the  parties  had  once  agreed  to  cheat  a  particular  person  of  his  moneys, 
although  they  might  not  then  have  fixed  on  any  means  for  that  purpose,  the 
offense  of  conspiracy  was  complete."  Rex  v.  Gill,  2  B.  &  Aid.,  204;  The  State 
V.  Bartlett,  30  Me.,  132.  But  when  the  act  only  becomes  illegal  from  the 
means  used  to  effect  it,  the  illegality  of  it  should  be  explained  by  proper  state- 
ments. Commonwealth  y.  Hunt,  4  Mete,  111.  These  rules  of  pleading  throw 
liglt  upon  the  first  objection  made  to  the  indictment. 

The  first  and  second  counts  of  the  indictment  charge  a  conspiracy  to  prevent 
certain  qualified  voters  from  giving  their  support  and  advocacy  in  a  lawful 
manner  towards  the  election  of  a  certain  qualified  person  as  a  member  of  congress, 
and  allege  certain  acts  done  in  furtheranco  of  the  conspiracy.  The  law  makes 
such  a  conspiracy  an  offense.  Now,  as  tha  support  and  advocacy  which  the 
alleged  conspirators  sought  to  prevent  were,  as  stated  in  the  first  and  second 
counts,  to  be  given  in  the  future,  it  is  clearly  not  necessary  to  allege  what  shape 
that  support  and  advocacy  was  to  take.  The  defendants  could  conspire  to  pre- 
vent the  advocacy  and  support,  in  a  lawful  manner,  by  the  voters,  of  the  elec- 
tion to  congress  of  the  person  named,  without  knowing  by  what  means  that 
advocacy  and  support  were  to  be  carried  on,  and  even  before  the  means  were 
agreed  upon  by  the  persons  by  whom  the  support  and  advocacy  were  to  be 
given.  Might  not  the  offense  of  conspiracy,  as  was  said  by  Justice  Baylcy,  be 
complete  before  it  was  possible  to  know  or  aver  what  was  the  manner  in  which 
the  support  and  advocacy  were  to  be  given? 

As  an  indictment  for  conspiracy  to  do  an  unlawful  act  need  not  show  what 
were  the  means  to  be  used,  the  offense  of  conspiracy  being  complete  before  the 
means  to  carry  out  the  conspiracy  are  agreed  on;  so  we  say  that  a  conspiracy 
to  prevent  by  force,  intimidation  and  threats  any  citizen  entitled  to  vote  from 
giving  his  advocacy  or  support  in  a  lawful  manner  to  the  candidate  of  his 
choice,  need  not  set  out  the  acts  of  advocacy  and  support,  for  the  crime  of  con- 
spiracy may  be  complete  before  the  form  in  which  the  advocacy  and  support  is 
to  be  given  is  known  to  the  conspirators,  or  even  to  the  persons  against  whom 
the  conspiracy  is  directed. 

Suppose,  for  instance,  three  persons  meet  together  and  enter  into  a  conspir- 
acy, by  which  they  agree,  in  order  to  prevent  an  influential  person  of  the 
opposite  political  party  from  giving  his  support  and  advocacy  to  a  particular 
candidate,  to  arrest  him  and  restrain  him  of  his  liberty  until  after  the  election, 
and  actually  carry  their  purposes  into  execution.  It  is  clear  that  the  conspir- 
acy forbidden  by  section  5520  would  be  complete,  and  yet  it  would  be  impos- 
sible to  aver  and  prove  what  acts  of  support  and  advocacy  by  the  person  so 
restrained  were  contemplated  by  him,  or  were  prevented  by  the  conspiracy. 
We  are  of  opinion,  therefore,  that  the  first  count,  which  does  not  state  the  acts 
of  advocacy  and  support  which  the  defendants  are  charged  with  conspiring  to 
prevent,  is  not  defective  in  that  particular;  and  as  the  second  and  third  counts 
do  set  out  the  acts  which  the  conspiracy  was  directed  to  prevent,  without,  it  is 
true,  giving  details  of  time  and  place,  that  a  fortiori  they  are  not  open  to  the 
objection  under  consideration. 

§  2291.  A7i  indiciment  for  a  conspiracy  is  not  had  because  U  states  thata 
crime  of  higher  grade  {against  the  state)  had  been  committed. 

2.  In  support  of  the  second  objection  to  the  indictment  it  is  said  that,  under 
the  law  of  conspiracies,  should  an  overt  act  result  in  murder,  the  conspiracy  is 
lost  in  the  greater  crime.     The  indictment,  it  is  said,  alleges  that  in  the  execu- 
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tion  of  the  conspiracy  the  conspirators  shot  the  parties  against  whom  the  con- 
spiracy was  formed,  and  it  is  claimed  that  these  allegations  show  a  merger  of 
the  lesser  crime  in  the  greater,  and  so,  on  the  face  of  the  indictment,  show  a 
want  of  jurisdiction  in  this  court.  It  is  sufficient  to  say,  in  answer  to  this  ob- 
jection, that,  in  the  first  place,  the  indictment  does  not  disclose  any  crime 
committed  by  the  defendants  of  a  higher  degree  than  the  conspiracy  charged, 
and  if  it  did,  it  would  not  follow  that  this  court  would  be  ousted  of  jurisdiction 
to  try  the  accused  for  conspiracy.  Even  if  it  were  shown  that  the  defendants 
had  been  guilty  of  murder  —  that  being  an  ofifonse  against  the  law  of  another 
sovereignty,  and  not  against  the  laws  of  the  United  States,  and  therefore  not 
triable  in  the  federal  courts  —  this  court  would  not  be  ousted  of  jurisdiction 
merely  because  it  was  disclosed  that  an  oflFense  of  a  higher  grade  bad  been 
committed  against  the  laws  of  the  state. 

§  2292.  Congress  has  the  constitutional  right  to  protect  electors  in  every  state, 
duly  qualified,  in  voting  for  members  of  congress. 

3.  TJie  third  objection  to  the  indictment,  which  was  the  one  most  earnestly 
pressed,  is  that  the  act  upon  which  it  is  founded  is  unconstitutional  —  or,  rather, 
to  state  the  objection  more  precisely,  that  congress  was  without  constitutional 
authority  to  pass  the  act.  In  the  case  of  Fletcher  v.  Peck,  6  Cranch,  187 
(Const,  §§  1805-12),  Chief  Justice  Marshall  said:  "The  question  whether  a 
law  be  void  for  its  repugnancy  to  the  constitution  is  at  all  times  a  question  of 
delicacy  which  ought  seldom  if  ever  to  be  decided  in  the  affirmative  in  a 
doubtful  case.  The  court,  when  impelled  by  duty  to  render  such  a  judgment, 
would  be  unworthy  of  its  station  could  it  be  unmindful  of  the  solemn  obliga- 
tion which  that  station  imposes.  But  it  is  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be  pronounced  to  have  transcended  its 
powers  and  its  acts  to  be  considered  void.  The  opposition  between  the  consti- 
tution and  the  law  should  be  such  that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each  other." 

And  in  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat,  625  (Const., 
§§  2099-2117),  the  same  eminent  judge  said,  speaking  in  reference  to  the  con- 
stitutionality of  a  legislative  act:  "On  more  than  one  occasion  this  court  has 
expressed  the  cautious  circumspection  with  which  it  approaches  the  considera- 
tion of  such  questions,  and  has  declared  that  in  no  doubtful  case  would  it  pro- 
nounce a  legislative  act  to  be  contrary  to  the  constitution."  Guided  by  these 
words  of  caution,  we  shall  consider  the  question  now  to  be  passed  upon.  The 
clauses  of  the  constitution  of  the  United  States  which,  it  is  claimed,  empower 
congress  to  pass  the  act  in  question  are  section  2  of  article  1,  which  declares 
that  "The  house  of  representatives  shall  be  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  states,  and  the  electors  in  each 
state  shall  have  the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature,"  and  section  4  of  the  same  article,  which  provides 
that  "  the  times,  places  and  manner  of  holding  elections  for  the  senators  and 
representatives  shall  be  prescribed  in  each  state  by  the  legislature  thereof,  but 
the  congress  may  at  any  time,  by  law,  make  or  alter  such  regulations,  except 
as  to  the  places  of  choosing  senators,"  and  the  last  clause  of  section  8,  article 
1,  which  declares  that  "congress  shall  have  power  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof." 

The  question  whether  this  legislation  is  supported  by  section  2  of  article  1, 
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above  quoted,  depends  on  whether  that  section  confers  the  right  to  vote  for 
members  of  congress  on  such  electors  in  the  state  as  are  qualified  by  its  laws, 
as  electors  of  the  most  numerous  branch  of  the  state  legislature.  If  such  a 
right  is  conferred,  then  it  is  a  right  which  congress  has  power  to  protect  by 
law.  Rights  and  immunities  created  by,  or  dependent  upon,  the  constitution 
of  the  United  States,  can  be  protected  by  congress.  United  States  v.  Reese,  92 
U.  S.,  217  (Const.,  §§  1568-8C);  United  States  v.  Cruikshank,  id.,  542  (Const., 
§§  898-911).  It  is  true,  and  has  been  so  said  by  the  supreme  court  of  the 
United  States,  that  the  constitution  of  the  United  States  has  not  conferred  the 
right  of  suffrage  upon  any  one,  and  that  the  United  States  have  no  voters  of 
their  own  creation  in  the  states.  Minor  v.  Ilappersett,  21  Wall.,  178  (Const., 
§§  806-815). 

But  this  language  refers  solely  to  voters  at  an  election  for  state  oflScers,  and 
so  far  as  such  elections  are  concerned,  the  United  States  has  no  voters  of  its 
own.  In  the  case  of  The  United  States  v.  Reese,  92  U.  S.,  217,  the  supreme 
court  expressly  reserves  any  opinion  on  the  effect  of  article  1,  section  4^  of  the 
constitution  in  respect  to  elections  for  senators  and  representatives.  The  con- 
stitution does  not  describe  a  class  who,  independent  of  state  laws,  are  entitled 
to  vote  for  members  of  congress.  But  section  2  of  article  1  declares  in  the 
most  unmistakable  terms  that  members  of  congress  shall  be  chosen  by  the  peo- 
ple of  the  several  states,  who  shall  have  the  qualifications  requisite  by  the  state 
laws  for  electors  of  the  most  numerous  branch  of  the  state  legislature. 

Xow,  the  question  is,  has  an  elector  who  is  qualified  by  state  law  to  vote  for 
the  most  numerous  branch  of  the  state  legislature,  a  right  conferred  upon  him 
by  this  clause  of  the  constitution  to  vote  for  members  of  congress?  To  us  it 
seems  clear  that  he  has.  Suppose  a  state  should  attempt  by  law,  though  with- 
out distinction  as  to  race,  color  or  previous  condition,  to  exclude  a  certain  part 
of  those  having  the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature  from  the  right  to  vote  for  members  of  congress. 
AVould  such  an  act  be  constitutional?  Clearly  not.  And  it  is  clear  also  that 
it  would  deprive  the  excluded  citizen  of  a  right  derived  from  the  constitution 
of  the  United  States,  which  says  to  him  if  you  are  qualified  to  vote  for  the 
most  numerous  branch  of  the  state  legislature  you  are  qualified  to  vote  for 
men\bers  of  congress,  and  the  house  of  representatives  shall  be  composed  of 
members  chosen  bv  electors  such  as  you.  It  seems  to  be  clear  that  the  lan- 
guage of  the  section  under  consideration  could  not  have  been  intended  merely 
to  give  a  basis  of  representation ;  that  was  provided  for  by  other  clauses  of  the 
constitution.  If  this  be  so,  it  must  follow  that  it  was  intended  as  a  declaration 
as  to  who  of  the  people  of  the  states  should  have  the  right  to  votefor  repre- 
sentatives in  congress.  As,  therefore,  the  elector  qualified  by  state  laws  derives 
his  right  to  vote  for  members  of  congress  from  the  constitution  of  the  United 
States,  congress  has  the  power  to  protect  him  in  that  right. 

Section  4  of  article  1,  in  effect,  declares  that  the  congress  may  at  any  time, 
by  law,  make  regulations  prescribing  the  time,  place  and  manner  of  holding 
elections  for  senators  and  representatives,  except  as  to  the  places  of  choosing 
senators.  The  purpose  of  conferring  this  power  upon  congress  was  that  the 
country  might  not  be  in  danger  of  having  no  congress  through  the  indifference 
of  the  states  or  their  hostility  to  the  general  government.  It  was  to  place  it 
out  of  the  power  of  the  states  to  prevent  the  election  of  a  congress  by  ob- 
structive laws  or  in  any  other  way.  The  ultimate  right  of  regulating  the  time, 
place  and  manner  of  choosing  representatives,  and  the  time  and  manner  of 
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choosing  senators,  was  therefore  given  to  congress,  so  that  it  might  always  be 
within  the  power  of  congress  to  secure  the  election  of  a  senate  and  house  of 
representatives.  Story  on  the  Constitution,  sec.  817.  The  clause  of  the  con- 
stitution under  consideraJ.ion  does  not  confer  rights. or  privileges  upon  the  indi- 
vidual citizen.  It  is  a  clause  framed  to  secure  the  existence  of  the  government 
itself,  and  was  made  in  the  interest  of  all  the  people  of  all  the  states. 

§  2293.  The  powers  of  congress  to  regulate  hy  law  the  election  of  meinhers  of 
congress. 

Such  being  the  object  and  scope,  what  is  the  power  granted  by  it!  It  au- 
thorizes congress  to  regulate  the  time,  place  and  manner  of  choosing  represent- 
atives in  congress.  The  terms  "time  and  place"  need  no  commentary.  What 
is  meant  by  the  words  "manner  of  holding  elections?"  An  election  is  not 
simply  the  depositing  of  a  ballot  in  a  box.  If  the  elector  is  forced  to  vote  a 
certain  ballot  against  his  will  it  is  not  an  election  so  far  as  he  is  concerned,  and 
equally  so  if  he  is  prevented  by  violence  from  voting  at  all.  An  election  is 
the  expression  of  the  free  and  untrammeled  choice  of  the  electors.  There 
must  be  a  choice  and  the  expression  of  it  to  constitute  an  election.  Under  our 
American  constitution  an  election  implies  a  free  interchange  and  comparison  of 
views  on  the  part  of  the  people  who  are  voters,  and  finally  an  independent  ex- 
pression of  choice.  Any  interference  with  the  right  of  the  elector  to  make  up 
his  mind  how  he  shall  vote  is  as  much  an  interference  with  his  right  to  vote  as 
if  he  were  prevented  from  depositing  his  ballot  in  the  ballot-box  after  he  had 
made  up  his  mind- 

It  is  conceded  that  congress  may  declare  that  the  elections  for  representative 
shall  be  by  ballot.  Congress  has  so  declared  without  objection  or  challenge 
from  any  quarter.  R  S.,  sec.  27.  What  was  the  purpose  of  that  enactment? 
Clearly  that  the  elector  might  be  free  to  vote  according  to  his  choice.  If  it  is 
within  the  power  of  congress  for  such  a  purpose  to  regulate  his  method  of  vot- 
ing, congress  could  adopt  any  other  measures  leading  to  the  same  result.  It 
could  say  that  armed  men  should  not  infest  the  vicinity  of  the  polls;  it  could 
say  that  the  voters  should  have  the  right  of  free  interchange  of  views  on  the 
day  of  voting.  All  this  would  as  clearly  be  regulating  the  manner  of  holding 
the  elections  as  prescribing  that  the  election  should  be  by  ballot.  If  congress 
coald  make  such  regulations  for  election  day  it  could  make  them  for  any 
previous  day.  In  short,  in  prescribing  the  manner  of  holding  elections,  it  could 
protect  the  voter  in  making  his  choice,  and  afterwards  expressing  that  choice 
at  the  polls,  for  both  these  things  are  included  in  an  election.  Suppose  our 
method  of  elections  was  like  that  used  in  England,  where  the  candidates  ap- 
pear upon  the  hustings  and  address  the  voters,  and  the  vote  is  taken,  as  it  often 
is,  by  a  show  of  hands;  would  not  an  act  of  parliament  making  any  violence 
offered  to  the  candidates,  while  addressing  the  voters,  a  penal  offense  be  a  regu- 
lation of  the  manner  of  holding  the  election?  With  us  the  canvass  sometimes 
lasts  for  weeks,  but  that  does  not  change  the  principle.  Any  law  the  purpose 
of  which  is  to  enable  the  voter  to  make  a  free  and  intelligent  choice,  and  to 
express  that  choice  freely  at  the  ballot-box,  is  a  regulation  of  the  manner  of 
holding  the  election. 

The  act  of  congress  under  consideration  was  framed  for  that  purpose  in  re- 
spect to  elections  for  representatives  in  congress,  and  it  seems  to  us  is  plainly 
warranted  by  section  4,  article  1,  of  the  constitution.  The  first  and  fourth 
sactions  of  article  1,  taken  together,  it  seems  to  us  leave  no  doubt  upon  the 
question.  The  first  declares  that  representative^  shall  be  elected  by  the  people 
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of  the  states,  and  adopts  the  qualification  of  electors  prescribed  by  the  states 
for  electors  of  the  most  numerous  branch  of  the  legislature.  The  second 
authorizes  congress  to  regulate  the  manner  of  holding  such  elections.  The  two 
sections  are  intended  to  place  the  election  of  representatives  in  the  ultimate 
power  of  congress,  so  as  to  secure  at  all  times  a  house  of  representatives,  first 
by  preventing  obstructive  legislation  by  the  states,  and,  second,  securing  to  the 
voter  the  protection  of  the  general  government.  We  both  concur  in  the  opinion 
that  the  legislation  under  consideration  is  clearly  within  the  constitutional 
power  of  congress,  and  our  judgment  is  that  the  demurrer  to  the  indictment 
should  be  overruled. 

UNITED  STATES  v.  BOYDEN. 
(Circuit  Court  for  Massachusetts:  1  Lowell,  265-370.    1868.) 

Statement  of  Facts. —  The  defendants  were  indicted  for  a  conspiracy  to 
defraud  the  government  of  taxes  on  spirits.  There  was  a  verdict  of  guilty 
and  motions  for  a  new  trial  and  in  arrest  of  judgment.  The  grounds  laid  were 
(1)  that  the  description  of  the  goods  was  insufficient  as  to  the  precise  kinds, 
quantities,  etc.,  of  spirits;  (2)  that  one  of  the  defendants  was  an  officer  of  the 
revenue,  but  not  described  as  such  in  the  indictment;  (3)  that  the  words  of  the 
statute  were  not  followed,  "in  pursuance  of"  being  substituted  for  "to  eflfect 
the  object."    Further  facts  appear  in  the  opinion. 

§  2294.  ^^  Distilled  spirits  ^^  is  sufficiently  descriptive  in  an  indictment 

Opinion  by  Lowell,  J. 

The  goods  are  suflBciently  described  to  show  that  they  were  liable  to  a  tax. 
The  internal  revenue  laws  tax  all  clistilled  spirits  as  such,  without  further  de- 
scription, and  with  a  few  trifling  exceptions,  which  are  strictly  exceptions,  so 
that  even  in  an  indictment  for  distilling  without  due  authority,  it  is  not 
essential  to  describe  the  particular  kind  of  spirits.  The  case  of  Reg.  v.  Blake 
is  remarked  upon  by  Sir  W.  Eussell,  in  the  late  edition  of  his  work  on  Crimes, 
vol.  iii,  p.  152, 71.,  on  the  ground  taken  at  the  argument  of  the  case  itself,  that 
"  certain  goods "  did  not  show  that  they  were  in  fact  dutiable.  It  was  ad- 
mitted in  that  argument  that  a  description  like  the  one  in  Rex  v.  Everett,  8 
Barn.  &  Cress.,  114,  "  certain  goods  and  merchandises,  to  wit,  spirituous  liquors," 
would  have  been  well  enough.  A  more  accurate  description  is  not  required, 
because  the  corrupt  agreement  is  the  gist  of  the  ofifense,  and  it  may  be,  as  was 
the  fact  here,  that  the  parties  had  not  the  precise  bales  or  packages  of  goods  in 
view  when  they  made  the  agreement.  Quantity  and  quality  are  not  impor- 
tant in  a  case  of  this  kind,  and  the  description  used  in  the  statutes  imposing 
the  tax  is  sufficient.  In  the  case  cited  from  7  Q.  B.,  the  persons  intendeil  to 
be  defrauded  were  merely  described  as  certain  liege  subjects  of  the  queen, 
being  tradesmen.  The  simple  mode  of  describing  a  person  is  to  name  him,  or 
if  he  is  unknown,  to  allege  the  fact,  but  to  designate  goods  by  their  statutory 
and  commercial  name  is  enough. 

§  2295*  The  rule  of  pleading^  which  i^equires  a  crime  to  he  set  out  in  the  words 
of  the  statute^  not  applicable  when  the  acts  set  out  are  no  part  of  the  offense^  but 
mere  inducement.     Cases  cited. 

The  rule  of  pleading  which  requires  a  crime  created  by  statute  to  be  laid  in 
the  very  words  of  the  statute  has  perhaps  been  carried  too  far  in  some  cases. 
But  it  has  no  proper  bearing  upon  the  second  point  taken  here,  because  the 
acts  set  out  are  no  part  of  the  offense,  and  may  in  themselves  be  innocen;. 
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The  purpose  of  the  law  i»  that  a  mere  agreement,  however  corrupt,  shall  not  be 
punished  as  a  crime,  unless  it  has  led  to  some  overt  act;  and  any  form  of  lan- 
guage which  shows  that  such  an  act  has  been  done  to  carry  out  the  agreement 
is  sufficient.  Thus  in  treason,  the  overt  act  is  never  charged  to  be  an  "open 
deed,"  nor  is  it  usually  alleged  that  the  compassing,  etc.,  were  expressed  in  any 
"overt  act  or  deed"  in  the  exact  language  of  25  Ed.  III.,  or  36  Geo.  III.,  ch.  7. 
So  in  New  York  and  New  Jersey,  where  the  statutes  require  some  act  to  be 
done  to  "eflFectthe  object  "of  the  conspiracy,  indictments  follow  the  more 
usual  language  adopted  in  this  case,  and  charge  the  acts  as  having  been  done 
"in  pursuance"  of  the  agreement.  People  v.  Fisher,  14  Wend.,  9;  People  v. 
Chase,  16  Barb.,  495;  State  v.  Norton,  3  Zab.,  33. 

§  2296.  It  is  competent  to  indict  a  revenue  officer  as  a  private  person  for  a 
conspiracy  to  defraud  the  revenue. 

In  Cleaves'  case,  the  fact  that  he  is  an  officer  does  not  require  the  govern- 
ment to  charge  him  as  such.  He  is  still  a  person,  and  if  the  government  is 
content  with  the  lesser  punishment  they  may  proceed  under  the  general  stat- 
ute. It  has  been  the  practice  in  this  court,  under  the  postoffice  acts,  which 
punish  clerks  and  other  persons  employed  by  the  department  much  more  se- 
verely for  tampering  with  the  mails  than  persons  not  under  any  such  engage- 
ment, to  proceed  against  clerks,  where  justice  seemed  to  require  it,  without 
charging  them  in  their  official  capacity.  Under  Stat.  52  Geo.  III.,  ch.  143,  a 
similar  practice  was  upheld.  Rex  v.  Salisbury,  5  Carr.  &  P.,  155 ;  Rex  v.  Brown, 
cited  Russ.  &  Ry.,  32,  note  a,  and  more  fully  2  Russ.  on  Crimes  (4th  ed.),  570. 
So  7  &  8  Geo.  IV.,  ch.  29,  §  46,  punishes  very  severely  servants  who  steal  from 
their  masters;  and  it  was  held  that  a  servant  might  be  convicted  of  a  simple 
larceny.  Reg.  v.  Jennings,  Dears.  &  Bell,  C.  C,  447.  Where  the  act  may  be 
charged  as  an  offense  against  two  different  statutes,  as,  for  instance,  where  the 
conspiracy  and  the  completed  offense  are  separate  crimes,  or  where  the  crime 
charged  includes  in  its  definition  one  of  less  magnitude,  the  conviction  may  be 
of  either  crime.  Bank  Prosecutions,  Russ.  &  R3^,  378;  State  v,  Parmelee,  9 
Conn.,  259;  Reg.  v.  Neale,  1  Carr.  &  K.,  591;  1  Denison,  C.  C,  37.  Indeed, 
in  one  case  it  appears  to  have  been  held  that  a  defendant  who  has  by  one  act 
contravened  two  statutes  may  be  convicted  under  both.  State  v.  Sonnerkalb,  2 
Nott  &  M'C,  280.  Moreover,  in  this  case  the  offense  must  be  laid  under  the 
act  of  1867,  which  is  the  only  statute  of  the  United  States  defining  conspiracy. 
The  statute  of  1868,  which  punishes  officers  for  that  crime,  does  not  define  it, 
but  leaves  us  to  the  common  law  or  the  statute  of  1867  to  ascertain  what  it  is.  It 
cannot  be  the  common  law,  because  this  would  make  officers  liable  without  an 
overt  act,  while  the  persons  with  whom  they  conspire  are  not  guilty  until 
something  has  been  done  to  effect  the  object  of  the  conspiracy ;  and  this  can- 
not be  presumed  to  have  been  the  intention  of  congress.  So  that  the  true  con- 
struction of  both  statutes  is  that,  if  two  or  more  persons  conspire  to  defraud 
the  United  States,  and  either  of  them  commits  an  overt  act,  and  one  of  them 
is  an  officer,  the  latter  is  liable  to  a  more  severe  punishment.  But  he  must  be 
indicted  under  the  earlier  act,  or  under  both  together,  and  this  is  at  the  option 
of  the  prosecutor.  If  he  elects  not  to  charge  the  defendant  as  an  officer,  he 
can  ask  only  the  lighter  sentence. 

I  have  fully  considered  the  evidence  and  arguments  bearing  upon  the  motion 
to  set  aside  the  verdict  against  Cleaves.  It  is  not  denied  that  he  did  several 
acts  which  were  contrary  to  his  duty  as  an  officer;  but  it  is  urged  that  these 
may  not  have  been  done  as  part  of  the  conspiracy,  and  that  he  may  have  been 
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merely  bribed.  The  acts  being  proved,  and  some  of  them  having  a  tendency 
to  aid  the  conspiracy,  and  no  other  probable  or  possible  motive  being  shown 
bat  to  aid  it,  the  jury  under  the  instruction  that  any  act  done  in  furtherance 
of  the  corrupt  agreement,  with  knowledge  of  its  existence,  would  make  the 
person  doing  it  a  conspirator,  were  well  warranted  in  finding  as  they  did. 

§  2297.  Reference  to  caption. 

Upon  referring  to  the  caption  of  the  indictment,  it  seems  that  the  United 
States  mentioned  in  the  body  of  that  instrument  are  the  United  States  of 
America. 

§  2298.  -471  ohjection  that  a  juror  was  asleep  miist  he  taken  before  verdict 

If  one  of  the  jurors  was  asleep,  the  defendant  should  have  called  attention  to 
the  fact  at  the  time.  There  is  no  suggestion  that  it  is  newly  discovered,  and  I 
<5annot  now  say  that  the  defendant  may  not  have  thought  his  interests  were  pro- 
moted by  the  actual  course  of  the  trial  in  this  respect. 

Motions  denied. 

UNITED  STATES  v.  MARTIN. 

(Circuit  Court  for  Maesachusetts:  4  Cliflford,  156-166.     1870.) 

§  2299.   Conspiracy  at  co?nmon  law  not  cognizaUe  hy  the  federal  courts. 

Opinion  by  Clifford,  J. 

Authority  to  form  associations  for  carrying  on  the  business  of  banking,  sub- 
ject to  certain  conditions  and  regulations,  is  conferred  by  the  act  of  congress 
entitled  an  "Act  to  provide  a  national  currency,"  and  the  same  act  provides  to 
the  effect  that  every  officer  or  agent  of  any  such  association,  who  shall  em- 
bezzle, abstract  or  wilfully  misapply  any  of  the  moneys,  funds  or  credits  of 
the  association,  or  do  any  other  of  the  prohibited  acts  enumerated  in  the  same 
section,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  as  therein  provided.  13  Stat,  at  L.,  100,  116.  Conspiracy, 
as  known  at  common  law,  not  being  defined  in  any  act  of  congress  as  an 
offense  against  the  authority  of  the  United  States,  is  not  cognizable  as  such  in 
any  federal  court,  but  section  30  of  the  act  of  March  2,  1867,  provides  that  if 
two  or  more  persons  conspire,  either  to  commit  any  offense  against  the  laws  of 
the  United  States,  or  to  defraud  the  United  States  in  any  manner,  and  one  or 
more  of  said  parties  to  said  conspiracy  shall  do  any  act  to  effect  the  object 
thereof,  the  parties  to  said  conspiracy  shall  be  liable,  both  to  a  certain  penalty 
and  to  imprisonment.     14  Stat,  at  L.,  484. 

Statement  of  Facts. —  Martin  was  the  cashier  of  the  Hide  and  Leather  Bank, 
an  association  formed  pursuant  to  the  act  entitled  *'  An  act  to  provide  a  national 
currency,"  and  having  its  place  of  business  in  this  city,  and  he  is  correctly  de- 
scribed as  such  in  the  introductory  allegations  of  the  indictment,  and  in  each  of 
the  four  counts  which  the  indictment  contains.  Special  reference  will  only  be 
made  to  the  first  two  counts,  as  they  all  present  the  same  questions,  and  before 
doing  so  it  should  be  remarked  that  Felton  was  not  an  officer  or  agent  of  that 
bank,  nor  of  any  other  association  formed  under  the  first-named  act,  nor  is  he 
described  as  such  in  any  one  of  the  counts.  Instead  of  that,  the  conceded  fact  is 
that  he  was  neither  an  officer  nor  an  employee  of  the  association,  and  the  charge 
in  the  first  count  is,  that  the  defendants,  Martin  being  described  as  the  cashier  of 
the  bank,  did,  on  a  certain  day,  and  at  a  certain  place  in  this  district,  unlaw- 
fully conspire  together  to  fraudulently  and  unlawfully  abstract  from  said  bank 
large  sums  of  money,  belonging  to  said  bank,  with  intent  to  defraud  said  bank. 
Certain  acts,  alleged  to  have  been  done  by  the  respective  defendants,  to  effect 
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the  object  of  the  said  conspiracy,  are  also  set  forth  and  described  in  the  same 
count,  as  more  fully  exhibited  in  the  record.  Like  the  first  count,  the  second 
alleges  that  the  defendants  on  the  same  day,  and  at  the  same  place,  did  unlaw- 
fully conspire  together  to  commit  an  offense  against  the  laws  of  the  United 
Slates,  to  wit,  that  the  said  Martin,  as  cashier,  should  fraudulently  and  unlaw- 
fully misapply  large  sums  of  the  money  of  said  bank,  as  more  fully  set  foriii 
in  the  indictment.  Appropriate  allegations  are  also  inserted  in  the  same  count, 
describing  the  acts  performed  by  the  respective  defendants  to  effect  the  object 
of  the  conspiracy,  as  contemplated  by  the  provision  defining  the  offense,  and 
prescribing  the  punishment  for  its  commission.  Set  at  the  bar,  and  called  upon 
to  plead  to  the  indictment,  the  defendant  Folton  demurred  to  the  same,  up^m 
the  ground  that  two  persons  cannot  be  guilty  of  a  conspiracy  to  commit  an 
offense  against  the  authority  of  the  United  States,  under  the  act  "  to  amend 
existing  laws  relating  to  internal  revenue,"  unless  each  can  be  guilty  of  a  vio- 
lation of  the  law  which  they  are  charged  with  having  agreed  to  violate.  BoLii 
defendants  could  not  be  convicted  of  the  offense  defined  in  section  55  of  tho 
act  to  provide  a  national  currency,  as  the  defendant  before  the  court  was  neither 
an  oflBcer  nor  an  agent  of  the  bank,  and  the  proposition  submitted  is  that,  not 
being  such,  he  cannot  be  guilty  of  the  offense  of  conspiracy  as  defined  in  the 
act  to  amend  existing  laws  relating  to  internal  revenue.  Ilis  counsel  concede 
that  if  any  officer  or  agent  of  any  such  association  shall  embezzle,  abstract  or 
wilfully  misapply  any  of  the  moneys,  funds  or  credits  of  the  association,  that 
such  officer  or  agent  may  be  indicted,  tried  and  convicted  of  a  misdemeanor  as 
defined  in  the  act  to  provide  a  national  currency,  and  that  if  two  or  more  per- 
sons, being  officers  or  agents  of  such  an  association,  conspire  to  embezzle, 
abstract  or  wilfully  misapply  any  of  the  moneys,  funds  or  credits  of  the  asso- 
ciation, and  any  one  of  the  number  so  conspiring  shall  "  do  any  act  to  effect 
the  object  thereof,"  they  may  be  indicted,  tried  and  convicted  of  the  offense  of 
conspiracy  as  defined  in  the  act  on  which  the  indictment  is  founded. 

Stated  in  other  words,  the  position  assumed  by  the  defendant  before  the  court 
is,  that  inasmuch  as  he  could  not  commit  the  offense  defined  in  the  act  to  pro- 
vide a  national  currency,  because  he  is  not  an  officer  or  agent  of  any  such  as- 
sociation, he  cannot  be  convicted  and  punished  for  the  offense  set  forth  in  the 
indictment,  although  the  charge  in  the  second  count  is,  that  the  defendants  did 
unlawfully  conspire  together  that  the  other  defendant,  "  as  cashier,  should  fraud- 
ulently "  and  unlawfully  misapply  large  sums  of  the  money  of  said  bank,  but 
the  correctness  of  the  proposition  submitted  must  depend  upon  the  construc- 
tion of  the  provision  on  which  the  indictment  is  founded,  as  it  would  clearly  be 
competent  for  congress  to  provide  that  any  person  so  conspiring  with  an  oflScer 
or  agent  of  such  an  association  to  embezzle,  abstract  or  wilfully  misapply  any 
of  the  moneys,  funds  or  credits  of  the  association,  shpuld  be  deemed  guilty  of 
conspiracy,  and  be  subject  to  the  same  punishment  as  the  offending  officer  or 
agent  of  the  association. 

Whatever  is  well  alleged  in  the  indictment  is  admitted  by  the  demurrer,  and 
in  view  of  that  rule  of  pleading,  the  only  question  is  whether,  by  the  true  con- 
struction of  the  act  of  congress,  it  is  declared  to  be  an  offense,  if  an  officer  or 
agent  of  such  an  association  conspires  W' ith  another  person  not  an  officer  or 
agent  of  the  bank,  to  embezzle,  abstract  or  wilfully  misapply  any  of  the  moneys, 
funds  or  credits  of  the  association,  including  of  course  the  other  element  of  the 
offense  which  need  not  be  repeated  in  this  connection.  Omitting  unimportant 
words,  the  terms  of  the  act  are,  "  shall  conspire  to  commit  any  offense  a^amsi  i ;.  j 
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laws  of  the  United  States,"  and  one  or  more  of  said  parties  to  said  conspiracy 
shall  do  any  act  to  effect  the  object  thereof.  Beyond  all  controversy,  it  is  an 
offense  for  the  cashier  to  embezzle,  abstract  or  wilfully  misapply  any  of  the 
moneys,  funds  or  credits  of  the  bank,  and  it  seems  equally  clear  to  the  court 
that  if  the  cashier  and  the  defendant  before  the  court  conspired  together  that 
the  former  should  do  those  forbidden  and  unlawful  acts,  or  any  one  of  them, 
and  that  he,  the  cashier,  as  one  of  said  partie-,  did  any  act  to  effect  the  object 
of  the  conspiracy,  that  both  are  equally  guilty  within  the  meaning  of  that 
provision. 

§  2300.  Indictments  for  statutory  cfftuses  must  conform  to  the  statute. 

Offenses  created  by  statute  often  differ  from  offenses  at  common  law,  known 
by  the  same  name,  of  which  there  are  many  examples  in  the  acts  of  congress, 
besides  the  one  under  consideration,  and  in  all  such  cases  the  pleader  must  con- 
form to  the  requirements  in  the  act  of  congress  defining  the  offense,  even 
though  the  allegations  of  the  indictment  may,  in  those  respects,  depart  from 
the  rules  of  the  common  law. 

§2301.  Indictment  for  conspiracy  at  common  law  need  not  allege  the  per- 
forniance  of  any  act  in  pursuance  of  the  unlawful  agretmenL 

Valid  exception  cannot  be  taken  to  an  indictment  for  a  conspiracy  as  known 
at  common  law,  where  the  pleader  sets  forth  a  combination  of  two  or  more 
persons  to  accomplish,  by  some  concerted  action,  some  criminal  or  unlawful 
purpose,  or  to  accomplish  some  purpose,  not  in  itself  criminal  or  unlawful,  by 
some  criminal  or  unlawful  means,  even  if  the  indictment  does  not  allege  that 
any  act  was  done  by  any  one  of  the  parties  in  pursuance  of  the  unlawful  agree- 
ment, as  the  offense  is  complete  when  the  unlawful  combination  is  formed, 
though  no  act  was  done  towards  carrying  the  main  design  into  effect.  Com- 
monwealth V.  Hunt,  4  Mete,  111;  Rex  v.  Seward,  1  Ad.  &  E.,  1S5;  Keg.  v. 
Vincent,  9  Carr.  &  P.,  01;  Rose.  Cr.  Ev.,  406;  3  Greenl.  Ev.,  93.  Such  an  in- 
dictment would  obviously  be  bad,  if  drawn  upon  section  30  of  the  act  to  amend 
existing  laws  relating  to  internal  revenue,  as  it  would  omit  one  of  the  essential 
ingredients  of  the  offense  as  defined  in  that  provision. 

§  2302.  Ecery  material  ingredient  of  a  charge  must  he  set  forth  in  ths,  in- 
dictment. 

Indictable  offenses,  whether  created  by  statute  or  recognized  as  arising  at 
common  law,  usually  contain  more  than  one  element  or  ingredient,  and  the 
rule  is  universal,  that,  unless  every  material  ingredient  of  the  charge  is  set  forth 
in  the  indictment,  the  defect  may  be  reached  by  demurrer,  or  the  judgment 
may  be  arrested.  Where  the  indictment  is  for  an  offense  defined  by  statute,  it 
is,  in  general,  sufficient  if  the  pleader  follows  the  words  of  the  statute,  unless 
the  statute  employs  some  technical  term  or  phrase  or  contains  some  word  or 
words  of  compound  signification.  Evidently  the  offense  set  forth  in  the  in- 
dictment under  consideration  contains  three  essential  ingredients  as  defined  in 
the  act  of  congress.  1.  That  the  persons  named  in  the  indictment  did  conspire 
together  and  enter  into  an  unlawful  agreement  and  combination,  which  is  the 
legal  signification  of  the  word  conspire  as  there  employed.  2.  That  they  so 
conspired  together  to  commit  an  offense  against  the  laws  of  the  United  States. 
3.  That  one  or  more  of  said  parties  to  said  conspiracy  did  some  act  to  effect 
the  object  of  said  unlawful  combination  and  agreement. 

§  2303.  Sufficient  indictment  for  co?ispiracy  to  einheszle  from  a  bank. 

Objection  is  made,  in  the  first  place,  that  the  defendant  before  the  court  can- 
not be  regarded  as  falling  within  that  allegation,  as  he  cannot  be  held  to  have 
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conspired  with  another  to  commit  an  offense  which  he  himself  could  not  com- 
mit, but  it  should  be  borne  in  mind  that  the  cashier  of  the  bank  is  named  in 
the  indictment,  as  well  as  the  defendant  making  the  objection,  and  that  the 
charge  in  the  second  count  of  the  indictment  is  that  they  conspired  together 
that  the  cashier  of  the  bank  should  embezzle,  abstract  and  wilfully  misapply 
the  moneys,  funds  and  credits  of  the  association.  Examined  in  that  point  of 
view,  as  the  case  must  be,  it  is  quite  evident  that  the  circumstance  that  the  de- 
fendant before  the  court  is  neitlier  an  officer  nor  an  agent  of  the  association, 
is  no  answer  to  the  charge,  as  to  adopt  that  theory  would  be  to  admit  that  it  is 
not  unlawful  for  the  cashier  of  the  bank  and  the  objecting  defendant  to  con- 
spire together  that  the  former  shall  embezzle,  abstract  and  wilfully  misapply 
the  moneys,  funds  and  credits  of  the  institution,  which  cannot  be  admitted, 
as  the  alleged  conspiracy  is  to  do  an  act,  Avhich,  if  committed  by  him  or  even  by 
the  parties  jointly,  would  render  the  cashier  liable  to  an  indictment  and  impris- 
onment for  a  term  not  less  than  five  nor  more  than  ten  years.  Viewed  in  that 
light,  it  is  quite  clear  that  the  first  ingredient  of  the  offense  is  well  pleaded,  and 
that  the  defendant  as  a  cons[)irator  with  the  cashier  of  the  bank  falls  within 
its  terms.  Suppose  that  it  is  so,  still  the  defendant  contends  that  he  does  not 
fall  within  the  second  ingredient  as  pleaded,  as  he  insists  that  there  cannot  be 
a  conspiracy  unless  two  or  more  combine  together  by  concerted  means  to 
accomplish  the  unlawful  purpose,  or  to  accomplish  a  purpose  not  in  itself  un- 
lawful by  criminal  or  unlawful  means,  and  the  argument  is  that,  inasmuch  as 
he  could  not  commit  the  offense  of  embezzlement  as  defined  in  the  act  to  pro- 
vide a  national  currency,  the  two  defendants  cannot  conspire  together,  in  the 
legal  sense,  to  commit  that  offense;  but  the  allegation  in  the  second  count,  as 
already  explained,  is  that  they  conspired  together  that  the  cashier  of  the  bank 
should  embezzle,  abstract  and  wilfully  misapply  the  moneys,  funds  and  credits 
of  the  bank,  and  it  is  clear  to  a  demonstration  that  the  cashier,  as  such  officer, 
could  commit  the  offense,  and  that,  if  he  did  commit  it,  he  could  be  indicted, 
tried,  and  convicted  of  a  misdemeanor,  and  be  punished  as  therein  provided. 
Tested  by  these  considerations,  it  is  the  opinion  of  the  court  that  the  objec- 
tions to  the  allegations  setting  forth  the  second  ingredient  of  the  offense  are 
not  well  founded. 

Extended  remarks  in  respect  to  the  allegation  setting  forth  the  third  ingre- 
dient are  unnecessary,  as  some  one  or  more  of  the  assignments  in  each  count 
allege  that  the  act  or  acts  to  effect  the  object  of  the  conspiracy  were  done  by 
the  cashier  of  the  bank  as  one  of  the  parties  to  the  unlawful  agreement  and 
combination,  and  in  pursuance  of  the  said  conspiracy.  Reduced  to  proposi- 
tions, the  several  objections  taken  to  the  indictment  amount  to  the  same  thing, 
as  they  are  all  founded  on  the  theory  that  two  persons  cannot  in  any  legal 
sense  conspire  to  commit  an  offense  unless,  if  they  effected  the  object  of  the 
conspiracy,  each  could  be  indicted,  tried  and  convicted  of  the  offense,  which  is 
by  no  means  correct  as  a  universal  rule.  Examples  to  the  contrary  are  put  by 
the  district  attorney,  and  the  authorities  cited  by  him  support  his  views.  1 
Bish  Or.  L.  (3d  eJ.),  §  629;  2  Bish.  Cr.  L,  §  1090;  1  Hale,  P.  C,  629;  1  East, 
P.  C,  446;  1  Hawk.  P.  C.  (7th  ed.),  308;  1  Euss.  Cr.  L.  (ed.  1S53),  676;  Aud- 
ley's  Case,  3  How.  St.  Tr.,  402.  Other  examples  may  be  put  of  an  equally 
apposite  character.  Two  persons  cannot  be  jointly  indicted  for  perjur}^,  as  the 
offense  is  in  its  nature  several,  though  the  two  persons  may  make  the  same 
false  and  corrupt  statement  in  the  same  case  and  on  the  same  day,  so  that  it  is 
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incorrect  to  say  that  two  persons  cannot  commit  the  same  act  of  perjury. 
Provision  is  made  by  section  18  of  the  principal  crimes  act,  for  the  trial,  con- 
viction and  punishment  of  persons  committing  wilful  and  corrupt  perjury  in 
any  suit,  controversy,  matter  or  cause  depending  in  any  of  the  courts  of  the 
United  States.  1  Stat,  at  Large,  116.  Clearly  no  two  persons  can  commit  the 
same  act  of  perjury  under  that  provision,  as  the  act  of  the  respective  parties 
would  be  several  and  not  joint,  and  yet  it  would  not  be  difficult  to  suppse  a 
case  where  they  might  be  jointly  indicted  as  having  conspired  together  that 
one  should  swear  falsely  in  a  cause  pending  in  a  federal  court,  in  which  both 
were  interested,  if  it  also  appeared  that  the  party  designated  to  commit  the 
oflfense  had  entered  the  witness  stand  and  taken  the  necessary  oath  in  pursu- 
ance of  the  unlawful  agreement  and  combination,  and  was  only  prevented  froai 
testifying  as  he  had  agreed  wMth  his  confederate  to  do,  by  sudden  sickness. 
His  confederate  could  not  commit  the  crime  which  he  with  his  confederate  had 
conspired  to  commit,  because  if  his  confederate  in  turn  entered  the  witness 
stand  and  made  the  same  false  statement  as  that  contemplated  by  the  con- 
spiracy, it  would  be  a  different  crime,  and  one  for  which  the  party  committing 
it  would  alone  be  responsible. 

Stress  is  also  laid,  in  the  arguments  for  the  defendant,  upon  the  introductory 
words  of  the  section,  which  are  "  that  if  two  or  more  persons  conspire  to  com- 
mit any  oflfense,"  and  the  argument  is  that  the  meaning  of  the  phrase  is  the 
same  as  it  would  be  if  it  read  "conspire  or"  agree  that  they  shall  commit  the 
oflfense,  but  the  court  is  not  able  to  adopt  that  construction  of  the  section,  as  it 
would  allow  every  person  not  an  oflScer  or  agent  of  such  an  association  to  con- 
spire with  any  such  officer  or  agent  to  embezzle,  abstract  or  wilfully  misapply 
the  entire  moneys,  funds  and  credits  of  the  association  with  perfect  impunity. 

§  2304.  Merger  of  the  offense  of  conspiracy. 

Any  argument  to  show  that  the  oflfense  of  conspiring  in  this  case  is  not 
merged  in  the  completion  of  the  object  of  the  conspiracy  is  unnecessary,  as  the 
oflfense  which  the  defendants  conspired  to  commit  is  itself  only  a  misdemeanor. 
Rex  V.  Button,  3  Cox,  Cr.  Cas.,  237;  S.  C,  11  Q.  B.,  948;  State  v,  Noyes,  25 
Vt.,  415;  People  v.  Mather,  4  Wend.,  265;  State  v.  May  berry,  48  Me.,  2IS; 
Commonwealth  v.  O'Brien,  12  Cush.,  84;  El  kin  v.  The  People,  28  N.  Y.,  177; 
Eeg.  V,  Neale,  1  Carr.  &  K,  691.  Much  consideration  has  been  given  to  ti.e 
very  able  argument  for  the  defendant,  but  the  court,  is  of  the  opinion  that  the 
demurrer  must  be  overruled. 

UNITED  STATES  v,  De  GRIEFF. 
(Circuit  Court  for  New  York:  16  Blatchford,  20-29.     1879.) 

Opinion  by  Benedict,  J. 

Statement  of  Facis. —  This  case  comes  before  the  court  on  a  motion  to  quash 
the  indictment.  The  provision  of  law  under  which  the  indictment  is  framed 
is  to  be  found  in  section  5440  of  the  Revised  Statutes,  where  it  is  provided 
that,  "if  two  or  more  persons  conspire  either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United  States  in  any  manner  or  for  any 
purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty  of  not 
less  than  $1,000  and  not  more  than  §10,000,  and  to  imprisonment  not  more 
than  two  years." 
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§  2305«  Sufficiency  of  an  indictment  under  section  5440^  Revised  Statutes^  for 
a  conspiracy  to  covunit  an  offense  against  the  United  States, 

Under  this  section  it  is  sought,  by  the  present  indictment,  to  charge  the  de- 
fendants with  having  conspired  to  commit  one  of  the  oflfenses  against  the 
United  States  which  are  created  by  section  5443  of  the  Revised  Statutes,  The 
language  of  that  section  is  as  follows:  "Every  person  who  wilfully  conceals  or 
def»troys  any  invoice,  book  or  paper  relating  to  any  merchandise  liable  to  duty, 
which  has  been  or  may  be  imported  into  the  United  States  from  any  foreign 
port  or  country,  after  an  inspection  thereof  has  been  demanded  hy  the  collector 
of  any  collection  district,  or  at  any  time  conceals  or  destroys  any  such  invoice, 
book  or  paper,  for  the  purpose  of  suppressing  any  evidence  of  fraud  therein 
contained,  shall  be  punished  by  a  fine  of  not  more  than  $5,000,  or  by  impris- 
onment not  more  than  two  years,  or  both." 

The  first  count  charges  that,  at  a  certain  time  and  place,  the  defendants  con- 
spired to  commit  an  offense  against  the  United  States,  that  is  to  say,  to  wilfully 
conceal  and  destroy  certain  papers  relating  to  certain  merchandise  called  dress 
trimmings,  liable  to  duty,  which  had  been  theretofore  imported  and  brought  into 
the  United  States  and  the  port  and  collection  district  of  New  York,  from  a 
foreign  port,  by  the  firm  of  A.  De  Grieff  &  Co.,  for  the  purpose  of  suppressing 
certain  evidence  of  fraud  against  the  United  States,  therein  contained.  Then 
follows  a  description  of  the  papers  referred  to,  coupled  with  the  averment  that 
said  papers  contained  statements  from  the  correspondents,  consignors  and  pur- 
chasing agents  of  the  said  firm  of  A.  De  Grieff  &  Co.,  addressed  to  and  re- 
ceived by.said  firm  in  the  due  course  of  their  business,  showing  and  tending  to 
show  that  said  merchandise  had  been  knowingly  and  fraudulently  entered  and 
passed  through  the  custom-house,  the  office  of  the  collector  of  the  port  and 
collection  district  of  New  York,  upon  a  false  classification  thereof  as  to  value, 
and  by  the  payment  of  less  than  the  amount  of  duty  legally  due  to  the  United 
States,  and  which  said  papers  were  material  and  important  evidence  for  the 
United  States  in  any  proceedings  because  of  said  fraudulent  entry.  Then 
follows  a  statement  of  various  acts  charged  to  have  been  done  to  effect  the 
object  of  the  conspiracy. 

The  second  count  begins  with  reciting  the  pendency  of  a  suit  in  rem  for  the 
forfeiture  and  condemnation,  to  the  use  of  the  United  States,  of  certain  trim- 
mings which  had  been  imported  as  stated  in  the  first  count,  for  a  violation  of 
the  laws  of  the  United  States,  in  the  importation  of  said  merchandise,  and, 
also,  of  a  suit  against  the  defendants  De  Grieff  and  Triacca,  for  the  recovery 
of  damages  for  a  violation  of  the  laws  of  the  United  States,  in  the  said  impor- 
tation. It  then  charges  a  conspiracy,  as  in  the  first  count,  describing  the 
papers  as  in  the  first  count,  and  avers  that  said  papers  contained  statements 
from  the  correspondents,  consignors  and  purchasing  agents  of  De  Grieff  &  Co., 
addressed  to  and  received  by  said  firm  in  the  due  course  of  their  business,  show- 
ing and  tending  to  show  fraud  and  violation  of  the  laws  of  the  United  States, 
in  the  said  importation,  which  papers  were  evidence  for  the  United  States  in 
the  prosecution  of  the  suits  aforesaid,  and  in  any  proceeding  by  the  United 
States  because  of  the  violation  of  the  laws  of  the  United  States,  in  the  impor- 
tation of  said  merchandise.  Then  follows  a  statement  of  acts  done  to  effect 
the  object  of  the  said  conspiracy,  as  in  the  first  count. 

The  third  count  charges  a  conspiracy  to  commit  an  offense  against  the 
United  States,  that  is  to  say,  to  wilfully  conceal  and  destroy  certain  papers  re- 
lating to  certain  merchandise,  a  full  description  of  whicii  is  unknown,  liable  to 
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duty,  which  had  been  theretofore  imported,  for  the  purpose  of  suppressing  cer- 
tain evidence  of  fraud  against  the  United  States  therein  contained,  following 
with  a  description  of  the  papers,  and  a  statement  of  acts  done,  as  in  the  first 
count. 

The  fourth  count,  after  reciting,  in  the  language  of  the  second  count,  the 
pendency  of  suits,  charges  a  cons])iracy  to  commit  an  offense  against  thp 
United  States,  that  is  to  say,  to  wilfully  conceal  and  destroy  certain  invoices 
and  papers  relating  to  said  dress  trimmings,  liable  to  duty,  which  had  been  i 

theretofore  imported,  as  stated  in  the  first  count,  for  the  purpose  of  suppress- 
ing certain  evidence  of  fraud  upon  the  United  States  in  said  importation,  fol-  I 
lowing  with  a  list  of  the  said  papers  described,  and  averring  that  said  invoices  | 
and    papers  contained  statements   from  the  correspondents,  consignors  and  | 
pjirchasing  agents  of  De  Grieff  &  Co.,  addressed  to  and  received  by  them 
in  the  due  course  of  their  business,  showing  and  tending  to  show  fraud  against 
the  United  States,  in  the  import:ition  of  said  merchandise,  and  which  said 
papers  were  important  and  material  evidence  for  the  United  States  in  the  prose-  \ 
cution  of  the  said  suits,  and  in  any  proceedings  by  the  United  States  because 
of  the  violation  of  the  laws  of  the  United  States,  in   the  importation  of  said 
merchandise.     A  statement  of  acts  done  to  effect  the  object  of  the  conspiracy  | 
is  then  given,  as  in  the  first  count.  I 

The  indictment  concludes  with  the  averment  that,  by  the  means  aforesaid 
and  in  the  manner  aforesaid,  according  to  the  conspiracy,  combination  and  I 

agreement  aforesaid,  the  defendants  committed  an  offense  against  the  United  I 

States.  *  I 

To  this  indictment  it  is  objected  that  it  is  bad  for  uncertainty,  because  it 
omits  to  state  facts  showing  the  commission  of  a  fraud  upon  the  United  States  | 

in  connection  with  the  importation  of  the  merchandise  described,  and  because 
the  contents  of  the  papers  are  not  so  stated  as  to  enable  the  court  to  see  that 
they  contained  evidence  of  that  fraud.  In  support  of  the  objection  that  the 
indictment  contains  no  facts  showing  the  commission  of  a  fraud,  the  argument 
made  is  this:  Unless  there  was  a  fraud  upon  the  United  States  in  connection 
with  the  importation  of  the  merchandise  described,  the  papers  described  could 
not  have  contained  evidence  of  such  a  fraud,  and  there  could  be  no  conspiracy 
to  destroy  what  did  not  exist.  The  foundation  of  the  charge,  therefore,  is  a 
fraud  upon  the  United  States  in  connection  with  the  importation  in  question, 
and  facts  must  be  stated  to  show  the  commission  of  such  a  fraud.  The  diflB- 
culty  with  this  argument,  when  applied  to  a  case  like  the  present — for  a  simi- 
lar argument  has  been  made  without  avail  in  regard  to  indictments  for  receiving 
stolen  goods  and  the  like  (Roscoe,  Cr.  Ev.,  867;  Archb.  Cr.  Pr.,  939;  Rex  v. 
Jervis,  6  C.  &  A.,  156;  see,  also,  forms,  Archb.  Cr.  Pr.,  441,  869), —  is,  that  it 
proceeds  upon  the  assumption  that  the  substance  of  the  offense  charged  is  the 
fraud  upon  the  United  States  in  the  importation  of  the  merchandise  described. 
But  the  indictment  is  for  a  conspiracy  to  commit  an  offense  against  the  United 
States,  not  for  a  fraud  upon  the  United  States.  The  rule  applicable  to  indict- 
ments of  this  character  has  been  thus  stated:  "When  looking  at  a  chargo  of 
conspiracy  to  commit  an  offense,  we  do  not  require  it  (the  offense)  to  be  set 
forth  with  all  the  precision  requisite  in  describing  the  offense  itself."  Latham 
V,  The  Queen,  5  Best  &  S.,  635.  The  result  of  the  cases  upon  the  subject  in 
this  country  is  thus  stated  in  State  v.  Keach,  40  Vt.,  113,  117:  "The  adjudged 
cases  uniformly  recognize  the  rule,  that  a  general  allegation  that  two  or  more 
persons  conspired  to  effect  an  object  criminal  in  itself,  as  to  commit  a  misde- 
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meaner  or  felony,  is  sufficient,  even  though  the  indictment  omits  all  charges 
of  the  particular  means  to  be  used."  In  State  v.  Parker,  43  N.  &.,  83,  84,  it 
is  said:  "If  it"  [the  object  of  the  conspiracy]  "  is  not  an  offense  at  common 
law,  but  only  by  statute,  the  purpose  of  the  conspiracy  must  be  set  forth  in 
such  manner  as  to  show  that  it  is  within  the  terms  of  the  statute."  Judged 
by  these  rules,  the  present  indictment  is  sufficient.  It  shows  that  the  defend- 
ants conspired  to  commit  an  offense  against  the  United  States  by  averring  that 
the  object  of  the  conspiracy  was  to  conceal  and  destroy  certain  described 
papers  relating  to  certain  described  merchandise  liable  to  duty,  and  theretofore 
imported  into  the  United  States  at  the  port  of  New  York,  from  Paris,  by  the 
firm  of  De  Grieff  &  Co.,  for  the  purpose  of  suppressing  evidence  of  fraud 
against  the  United  States,  therein  contained.  The  facts  which  are  here  stated 
consist  of  an  act  and  an  intent,  «.  e.,  that  the  defendants  agreed  together  to  do 
a  certain  act,  namely,  to  conceal  and  destroy  certain  papers,  for  avpurpose  des- 
ignated; and,  by  section  5443,  the  concealment  or  destruction  of  papers  of  the 
description  given^  for  the  purpose  stated,  is  made  an  offense  against  the  United 
States.  The  indictment,  therefore,  sets  forth  the  purpose  of  the  conspiracy  in 
such  manner  as  to  show  that  it  is  within  the  terms  of  the  statute,  and,  accord- 
ingly, is  within  the  requirement  of  the  law,  as  stated  in  the  cases  above  cited. 

§  2306.  Notnecessat^y  to  set  forth  the  circumiitances  of  fraud  attending  a  con- 
8j>iracy,  when.' 

What  it  would  be  necessary  to  aver  and  prove  if  this  were  an  indictment  for 
the  offense  created  by  section  6443  it  is  unnecessary  to  determine  on  this  occa- 
sion, but  it  may  be  remarked  that  a  construction  of  the  section  that  would  re- 
quire proof  of  a  fraud  as  to  which  the  papers  destroyed  contained  evidence 
Avould  nullify  the  statute  in  many  cases,  such,  for  instance,  as  where  the  papers 
destroyed  contain  the  only  evidence  of  a  necessary  link  in  the  proof  of  the 
fraud.  It  could  hardly  have  been  intended  that  the  successful  result  of  the 
prohibited  act  should  render  its  punishment  impossible.  But  however  this  may 
be  in  the  case  of  a  prosecution  for  the  offense  created  by  section  5443,  in  a  case 
like  this,  where  the  substance  of  the  charge  is  an  unlawful  agreement  made 
for  the  purpose  of  effecting  a  certain  result,  to  require  the  circumstances  at- 
tending the  fraud  to  be  set  forth  would  be  to  require  a  statement  of  the  evi- 
dence intended  to  be  adduced  to  prove  the  facts  averred.  An  objection  which, 
in  some  cases  of  conspiracy,  may  be  made,  that,  owing  to  the  circumstances  of 
the  case,  the  indictment,  although  sufficient  in  law,  fails  to  inform  the  particu- 
lar defendant  of  the  act  intended  to  be  proved  against  him,  is,  in  such  cases, 
met  by  the  tender  of  particulars.  That  objection  cannot  be  here  made,  for  the 
reason  that  this  indictment,  in  addition  to  stating  the  conspiracy  with  due  par- 
ticularity of  time  and  place,  gives  a  description  of  the  papers  sufficient  to  iden- 
tify them,  and  as  full  as  the  circumstances  will  permit,  and  with  as  much 
particularity  as  can  be  asked,  where,  from  the  nature  of  the  case,  the  papers 
are  not  under  the  control  of  the  prosecution,  points  out  the  matter  in  the  papers 
which  it  was  the  object  of  the  conspirators  to  suppress,  and  thus  fully  informs 
the  defendant  of  the  charge  upon  which  he  is  to  be  tried. 

l\  is  further  objected  that  the  indictment  fails  to  show  to  the  court  that 
the  matter  in  the  papdfs  would  be  evidence  of  a  fraud  upon  the  United  States. 
There  is  no  occasion  to  question  the  necessity,  which  this  indictment  assumes, 
of  proving,  in  a  case  like  this,  that  the  result  sought  to  be  attained  by  the 
agreement  to  destroy  these  papers  was  the  suppression  of  evidence  of  fraud 
contained  in  the  papers.     But  that  is  a  fact  to  be  shown  by  evidence  as  to  the 
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terms  of  the  agreement  and  the  surrounding  circumstances.  Whether  those 
facts  and  circumstances  will  warrant  the  jury  in  saying  that  the  result  which 
the  defendants  sought  to  attain  by  this  conspiracy  was  that  charged  in  the 
indictment  is  to  be  determined  when  the  evidence  has  been  given  at  the  trial. 
It  cannot  now  be  determined  by  the  court.  Plainly,  it  would  be  impossible 
for  the  indictment  to  show  to  the  court  that  the  matter  contained  in  the  letters 
destroyed  tended  to  show  that  a  fraud  had  bjen  c-)mmitted,  unless  it  contained 
the  evidence  going  to  explain  the  statements  in  the  letters,  and  their  signifi- 
cance as  bearing  upon  the  question  of  fraud;  and  there  is  no  ground  to  con- 
tend that  such  should  be  the  contents  of  an  indictment  of  this  character. 
What  has,  in  cases  similar,  been  deemed  sufficient  for  an  indictment,  may  be 
seen  by  referring  to  the  form  of  an  indictment  for  conspiring  to  suppress  evi- 
dence, given  in  5  Cox's  C.  C,  appendix,  No.  3,  p.  9. 

The  decision  of  the  supreme  court  of  the  United  States  in  United  States  v. 
Cruikshank,  92  U.  S.,  542  (Const.,  §§  808-911),  has  been  pressed  upon  my  atten- 
tion, as  a  controlling  authority  adverse  to  the  conclusion  above  indicated. 
But  the  indictment  in  Cruikshank's  case  was  not  for  a  conspiracy  to  commit 
an  offense,  and  the  determination  in  respect  thereto  cannot,  therefore,  be 
authority  in  a  case  like  this.  That  indictment  was  under  the  sixth  section  of 
the  enforcement  act  of  May  30, 1870  (16  U.  S.  Stat,  at  Large,  141),  now  found, 
in  a  modified  form,  in  section  5508  of  the  Revised  Statutes,  \thich  makes  it 
an  offense  against  the  United  States  to  conspire  to  do  certain  described  acts 
with  a  certain  described  intent.  The  ingredients  of  the  offense  are  found  in 
the  provision  creating  it,  and  the  court  held  that  all  those  ingredients  must  be 
stated  in  the  indictment  with  such  specification  of  detail  as  to  enable  the  court 
to  see  that  the  offense  created  by  the  enforcement  act  had  been  committed.  The 
present  indictment  is  for  a  conspiracy  of  a  different  character,  made  an  offense 
by  a  different  statute,  and  having  different  ingredients.  By  the  section  under 
which  this  indictment  is  drawn,  a  crime  is  committed  when  the  agreement  is  to 
commit  any  offense  against  the  United  States,  without  regard  to  the  result 
sought  to  be  attained  by  making  the  agreement.  It  is  true  that  the  opinion  of 
the  supreme  court  in  the  case  of  Cruikshank  deals,  to  a  certain  extent,  with 
the  general  requisites  of  an  indictment,  but  I  fail  to  find  there  any  indication 
of  an  intention  to  lay  down  a  rule  in  regard  to  the  requirements  of  an  indict- 
ment like  the  present,  or  to  state  any  rule  at  variance  with  the  law  declared  in 
the  cases  from  which  I  have  above  quoted.  On  the  contrary,  two  of  those 
oases  are  cited  with  apparent  approval  in  the  opinion  of  the  court.  The 
opinion,  indeed,  supports  the  present  indictment,  for,  by  way  of  illustration,  it 
refers  to  a  statute  of  Maine,  similar  in  character  to  the  statute  upon  which  this 
indictment  is  drawn,  where  it  is  made  an  offense  to  conspire  to  commit  any 
crime  punishable  by  imprisonment  in  the  state  prison;  but  it  points  out  that  an 
indictment  under  the  statute  of  Maine,  to  be  good,  must  specify  the  crime 
charged  as  the  object  of  the  conspiracy,  so  as  to  enable  the  court  to  see  whether 
it  be  one  punishable  by  imprisonment  in  the  state  prison.  The  present  indict- 
ment, so  judged,  is  suflEicient,  for  the  charge  made  is  not  general,  that  the  de- 
fendants conspired  to  commit  an  offense  against  the  United  .States,  but  it 
descends  to  particulars  and  particularizes  the  act  as  bein^an  agreement  between 
the  defendants  to  conceal  and  destroy  certain  described  papers  relating  to  the 
importation  of  certain  merchandise,  entered  into  by  the  defendants  for  the 
purpose  of  suppressing  evidence  of  fraud  in  connection  with  that  importation, 
contained  therein.     The  act  thus  particularized  is  made  by  stakite  an  offense 
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against  the  United  States,  and  it  thus  appears  that,  if  proved,  it  will  support 
a  conviction  under  section  5440.  While,  therefore,  the  determination  in  Cruik- 
shank's  case  cannot  control  the  determination  in  any  case  like  this,  the  opinion 
there  delivered  is  in  harmony  with  the  conclusion  that  the  present  indictment 
is  sufficient  in  law  to  put  the  defendants  upon  their  trial. 

§  2307.  No  merger  in  crimes  of  equal  rank. 

The  remaining  objection  to  be  considered  is,  that,  upon  the  showing  of  the 
indictment,  the  defendants  should  have  been  charged  under  section  5443,  and 
cannot  be  charged  under  section  5440.  This  objection  is  not  pressed  upon  the 
ground  of  merger.  Clearly,  it  coukl  not  be  pressed  on  that  ground,  for  there 
is  no  merger  in  crimes  of  equal  rank,  such  as  misdemeanors.  United  States  v. 
McKee,  4  Dill,  128.  But  it  is  supposed  that  a  different  ground  is  taken,  by 
claiming  that  the  facts  stated  in  the  indictment  show  that  the  conspiracy  com- 
plained of  forms  part  of  an  accomplished  crime,  made  punishable  by  section 
5443,  and  cannot,  therefore,  be  made  the  subject  of  a  prosecution  under  section 
5440.  But,  if  there  be  no  merger,  there  is  no  force  in  this  suggestion.  It  may 
well  be  that  one  who  has  been  once  tried  upon  a  charge  of  an  offense  under  sec- 
tion 5443  cannot  be  again  tried  under  section  5440,  for  a  conspiracy  that  formed 
an  element  of  the  offense  already  tried.  No  such  question  is  here  raised.  Here, 
the  (juestion  is,  whether  it  is  competent  for  the  government  to  put  the  defend- 
ants upon  trial  for  having  done  what  by  section  5440  is  made  an  offense  against 
the  United  States,  they  never  having  been  before  called  in  question  for  that 
act.  That  offense  not  having  been  merged  in  any  other  offense,  there  is  no 
possible  ground  on  which  to  decide  that  it  cannot  be  prosecuted.  The  case  of 
McKee,  above  cited,  is  an  authority  adverse  to  such  a  contention.  The  motion 
to  quash  is,  for  these  reasons,  denied. 

UNITED  STATES  v.  SANCHE. 
(Circuit  Court  for  Tennessee:  7  Federal  Reporter,  715-720.    1881.) 

Statement  of  Facts. —  Indictment  for  conspiracy  with  other  persons  to 
plunder  a  wrecked  steamboat  on  the  Mississippi  river.     Motion  to  quash. 

Opinion  by  Hammond,  J. 

This  is  an  indictment  under  Revised  Statutes,  section  6440,  for  a  conspiracy 
to  commit  the  offense  denounced  by  Kevised  Statutes,  section  5358,  and  the  de- 
fendants move  to  quash  it  on  two  grounds.  The  first  is  that  section  5440  does 
not  make  it  indictable  to  conspire  to  commit  a  trespass  against  private  persons 
or  private  property,  although  such  trespass  may  be  a  violation  of  the  criminal 
laws  of  the  United  States,  but  only  punishes  frauds  against  the  government  of 
the  United  States,  and  such  offenses  as  are  aimed  at  it  by  obstructing  its  oper- 
ations or  otherwise  injuring  it  in  its  property  or  other  rights.  The  section  reads 
as  follows:  "If  two  or  more  persons  conspire,  either  to  commit  any  offense 
against  the  United  States,  or  to  defraud  the  United  States  in  any  manner  or 
for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  a  pen- 
alty," etc. 

It  is  argued  that  ttfe  words  "  or  to  defraud  the  United  States  in  any  manner 
or  for  any  purpose,"  found  in  this  section,  indicate  what  is  meant  by  "any 
offense  against  the  United  States,"  as  used  in  the  preceding  member  of  the 
same  sentence;  that  this  whole  section  was  originally  a  part  of  a  revenue  law, 
and  has  beerfheld  to  be  still  a  crime  against  the  revenue  laws,  although  dis- 
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placed  by  the  revision  and  put  under  the  title  "Crimes;"  that  as  originally 
enacted  the  phrase  *'  to  commit  any  offense  against  the  laws  of  the  United 
States,"  has  hero  been  significantly''  changed;  and  that  all  the  cases  cited  in  the 
marginal  notes  to  the  second  edition  of  the  Revised  Statutes  are  cases  of  the 
character  designated  in  this  objection  to  the  indictment. 

§  2308.  A  conspiracy  to  plunder  a  xcrccked  vessel  within  the  mariiime  juris- 
diction of  the  Uniied  States  is  an  offense  against  the  United  States  under  Re- 
vised Statutes^  section  5J^0. 

It  is  to  be  observed  that  the  act  of  March  2,  1867,  ch.  169,  is  entitled  "An 
act  to  amend  existing  laws  relating  to  internal  revenue,  and  for  other  purposes^ 
The  other  purposes  seem  to  be  important  amendments  to  the  criminal  laws  of 
the  United  States,  in  jio  way  especially  connected  with  the  revenue  laws,  that 
I  can  see,  except  that  they  are  made  by  a  single  section  in  this  act,  all  the  other 
sections  of  which  do  indeed  pertain  to  the  revenue.  This  incongruity  is  not 
anomalous  in  our  legislation,  where  most  important  subjects  are  disposed  of  in 
appropriation  and  other  bills  not  at  all  germane  to  those  subjects.  That  this 
section  is  of  that  character  is  plainly  shown  by  another  branch  of  it  that  makes 
an  offense  begun  in  one  district  and  completed  in  anotheir,  triable  in  either. 
Act  March  2,  1867,  ch.  169,  §  30;  11  St.,  484;  id.,  471.  These  provisions  are 
undoubtedly  useful  in  the  administration  of  the  revenue  laws,  but  they  are  like- 
wise necessary  in  any  other  branch  of  our  criminal  jurisprudence;  and  the 
mere  fact  that  they  are  found  in  a  revenue  law  under  a  title  like  this,  with  the 
legislative  habit  that  I  have  mentioned,  furnishes  but  slight,  if  any,  indication 
of  an  intention  to  limit  their  operation,  as  suggested  b}'  the  argument  wc  are 
considering.  I  think  this  section  30  of  the  act  of  1867  finds  its  proper  place  in 
the  Revised  Statutes,  where  it  has  been  separated  and  codified  at  sections  731  and 
5440,  and  that  it  was  intended  originally  to  incorporate  into  our  laws  a  statute 
found  in  England  and  many  of  the  states,  and  which  has  its  root  in  the  com- 
mon law  itself.  Its  object  is  to  make  it  a  crime  to  conspire  to  commit  a  crime, 
although  the  cons(>iracy  be  not  fully  consummated.  In  regard  to  the  change 
of  phraseology,  it  seems  to  me  unimportant,  and  that  the  two  phrases  are  syn- 
onymous. The  revisers  had  no  power  to  alter  the  law,  while  they  might 
change  the  mere  forms  of  expression;  and  unless  something  were  shown  that 
would  demonstrate  that  congress,  in  enacting  the  revision,  intended  to  alter 
the  law  by  amending  the  phraseology,  the  proper  rule  of  construction  is  to 
treat  the  language  of  the  revision  as  synonymous  to  that  of  the  original  act, 
where  the  words  are  so  much  alike  as  they  are  here. 

The  case  of  United  States  v,  Fehrenback,  2  Woods,  175,  is  not  opposed  to 
this  construction.  Under  the  rule  prescribed  in  section  5600  of  the  Revised 
Statutes,  it  relegates  section  5440  to  its  original  place  in  the  revenue  act  of 
1867,  and  applies  to  a  conspiracy  to  commit  an  offense  against  the  revenue 
laws  the  same  term  of  limitations  that  section  1046  of  the  Revised  Statutes 
provides  for  all  "crimes  arising  under  the  revenue  laws."  In  other  words,  the 
case  decides  that  a  conspiracy  to  defraud  the  revenue  is  a  crime  arising  under 
the  revenue  laws,  in  the  purview  of  section  1046.  But  this  does  not  involve  a 
limitation  of  the  scope  of  section  5440,  either  to  conspiracies  to  commit  frauds 
on  the  revenue,  or  to  conspiracies  injuring  the  United  States  as  a  government. 
A  conspiracy  to  defraud  the  revenue  would  probably  be  held  to  be  "a  crime 
arising  under  the  revenue  laws,"  within  the  meaning  of  section  1046,  whether 
found  denounced  in  a  revenue  law,  or  elsewhere  in  the  criminal  code,  more 
especially  if  the  conspiracy  charged  were  one  to  commit  an  act  itself  made  a 
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crime.  It  is  not  the  place  where  found  in  the  statutes  that  impresses  the  crime 
with  the  characteristic  of  "arising  under  the  revenue  laws,"  but  the  fact  that 
it  is  an  offense  against  the  revenuey  and  is  so  declared  to  be  either  expressly,  or 
by  necessary  implication.  I  am  of  opinion,  therefore,  that  we  cannot,  on  the 
principle  of  that  case,  be  required  to  restrict  section  5440  to  such  "  offenses  " 
as  operate  to  injure  the  government  itself,  but  that  it  covers  every  conspiracy 
to  commit  an  act  made  an  "offense"  or  crime  by  any  law  of  the  United  States, 
as  well  as  an  act  that  may  defraud  the  United  States  in  any  manner  whatever. 
The  sections  collated  in  the  index  of  the  Revised  Statutes,  under  the  title 
"  Conspiracy,"  show  that  this  is  only  one  of  many  sections  enacted  —  in  the 
language  of  the  learned  judge  in  United  States  v.  Sacia,  2  Fed.  R,  754  (§§  195- 
199,  supra)  — "  to  meet  the  party  to  the  fraud  on  the  very  threshold  of  the  per- 
petration of  his  crime,  and  to  render  him  liable  to  its  penalties  before  the 
consummation  of  the  fraud."  This  was  said  of  this  statute  in  its  application 
to  a  fraud  against  the  government,  but  is  equally  applicable  to  all  cases;  and 
other  sections,  where  special  legislation  seemed  necessary,  make  it  manifest 
that  congress  protects  the  rights  and  interests  of  the  citizen  as  sedulously  as  it 
does  those  of  the  government,  by  punishing  conspiracies  to  commit  crimes 
within  the  jurisdiction  of  the  United  States. 

§2309.  Tliat  a  person  ^^fuimished  and  loaned"*  a  sJclff  to  others  to  n^e  for 
an  unlawful  purpose  is  a  sufficient  averment  of  co-operation  to  support  an  in- 
dictment for  conspiracy. 

Another  objection  urged  to  this  indictment  is  that  it  does  not  allege  any  act 
of  any  one  pf  the  alleged  conspirators  to  effect  the  object  of  the  conspiracy. 
As  I  understand  the  objection,  it  is  that  the  pleading  should  have  alleged  that 
the  skiff  was  actually  delivered  to  the  parties  mentioned  for  the  purpose 
charged.  It  is  said  that  only  a  verbal  act  is  averred  by  the  word  "  loaned," 
which  is  not  sufficient  to  meet  the  statute.  In  United  States  v.  Donan,  11 
Blatch.,  168,  it  is  said  that  "  The  act  which  the  statute  calls  for  is  not  desig- 
nated as  an  overt  act,  and  was  not  intended  to  be  made  an  element  proper  of 
the  offense.  The  offense  is  the  conspiracy.  Some  act  by  some  of  the  con- 
spirators is  required  to  show  not  the  unlawful  agreement,  but  that  the  unlaw- 
ful agreement,  while  subsisting,  became  operative.  ...  If,  then,  .an 
indictment  correctly  charges  an  unlawful  combination  and  agreement  as  actu- 
ally made,  and,  in  addition,  describes  any  act  by  any  one  of  the  parties  to  the 
unlawful  agreement  as  an  act  intended  to  be  relied  on  to  show  the  agreement 
in  operation,  it  is  sufficient,  although  upon  the  face  of  the  indictment  it  does 
not  appear  in  what  manner  the  act  described  would  tend  to  effect  the  object  of 
the  conspiracy.  It  is  sufficient  if  the  act  be  so  described  as  to  apprise  the  de- 
fendant what  act  is  intended  to  be  given  in  evidence  as  tending  to  show  that 
the  unlawful  agreement  was  put  in  operation,  without  its  being  made  to  ap- 
pear to  the  court,  upon  the  face  of  the  indictment,  that  the  act  mentioned  is 
necessarily  calculated  to  effect  the  object  of  the  unlawful  combination  charged." 

In  United  States  v.  Boyden,  1  Low.,  266,  268  (§§  2294-98,  supra),  it  is  said : 
"  The  acts  set  out  are  no  part  of  the  offense,  and  may  in  themselves  be  inno- 
cent. The  purpose  of  the  law  is  that  a  mere  agreement,  however  corrupt, 
shall  not  be  punished  as  a  crime,  unless  it  has  led  to  some  overt  act;  and  any 
form  of  language  which  shows  that  such  an  act  has  been  done  to  carry  out  the 
agreement  is  sufficient." 

The  learned  counsel  for  the  defendants  read  this  indictment  as  if  it  averred 
that  the  defendant  named  agreed  to  furnish  and  lend  to  the  other  parties  this 
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skiff  for  the  unlawful  purpose  named.  And  if  this  were  a  correct  rendering 
of  the  language,  it  would  not  comply  with  this  statute  as  interpreted  by  these 
authorities;  but  the  language  is  *' furnished  and  loaned,"  which  necessarily  im- 
plies, I  think,  the  act  of  putting  the  skiff  within  their  control,  and  answcB 
the  statute.  Whether  the  act  was  one  tending  to  effect  the  object  of  the  con- 
spiracy is  a  question  for  the  jury  on  the  proof,  but  certainly  the  pleading  is 
sufficient.     Overrule  the  motion. 

§  2310.  Conspiracj. —  Ad  iDdictment  for  a  conspiracy  must  allege  time  and  place.  United 
States  V.  Soper,*  4  Cr.  C.  C,  623. 

§  2311.  An  indictment  for  conspiracy,  under  section  30  of  the  act  of  March  2,  1867,  is  suffi- 
cient if  it  correctly  charges  an  unlawful  combination  and  agreement  as  actually  made,  aoi 
iu  addition,  describes  any  act  by  any  one  of  the  parties  to  the  unlawful  agreement  as  an  act 
intended  to  be  relied  on  to  show  the  agreement  in  operation,  although,  upon  the  face  of  the 
indictment,  it  does  not  appear  in  what  manner  the  act  described  would  tend  to  effect  the  ob- 
ject of  the  conspiracy.     United  States  i\  Donan,*  11  Blatch.,  168. 

§  2812.  Section  5520,  Revised  Statutes,  makes  it  an  offense  to  conspire  to  prevent  by  force, 
etc.,  any  citizen,  etc.,  from  giving  his  support  or  advocacy,  in  a  legal  manner,  towaid  or  in  favor 
of  the  election  of  any  legally  qualified  person  as  an  elector  for  president  or  vice-president. 
An  indictment  for  this  offense  which  alleges,  not  that  the  support  or  advocacy  to  be  prevented 
was  of  the  election  of  the  persons  named  as  electors,  but  of  the  persons  themselves,  is  bad. 
United  States  v.  Butler,*  1  Hughes,  457. 

§  2313.  It  is  not  sufficient  to  allege  generally  a  conspiracy  to  defraud ;  but  the  nature  of  the 
fraud,  and  the  manner  in  which  and  the  means  by  which  it  was  to  be  effected,  must  be 
averred.     United  States  v.  Crafton,*  4  Dill.,  145. 


4.  Counterfeiting  aiid  Forgery. 

[See  m,  supra.^ 

Summary  —  Jlfiwf  set  out  exact  copy,  §  2Zl\,—  MuM  state  number  of  bills  forged^  §2315.— 
Variance  as  to  number  of  billf  g  2316 ;  as  to  kind  of  currency,  §  2317 ;  as  to  denomination  of 
bill,  g  3318.—  Particularity  of  description;  immaterial  variances,  §  2319. —  One  good  count 
sufficient,  g  2220.^  Having  counterfeit  bank-notes  in  possession,  §  2301. —  Instrument  set 
out  in  hcec  verba;  purport  clause  not  necessary,  g  2322. —  Av^nnent  of  existence  of  hank 
not  necessary,  ^2323. —  Obligation  or  security  of  the  United  States,  §2324. — Description 
of  counterfeit  paper  currency,  §  2d2~h— Setting  forth  offense  in  language  of  statute;  knoic* 
ingly,  §  2326. —  Averment  of  intent  to  defraud,  necessary,  §  2327. —  Making,  etc.,  false  affi- 
davits, etc.,  with  intent  to  defraud  the  government,  §  2328. —  A^b^e*  of  national  banks 
without  seal  of  treasury,  §  222^.—  Stating  that  note  purported  to  have  a  seal,  §  2330. 

§  2814.  An  indictment  for  forgery  must  not  only  set  out,  but  must  profess  on  its  face  to 
set  out,  an  exact  copy  of  the  thing  forged;  anJ  an  indictment  setting  out  the  forged  instru- 
ment, *'in  substance  as  follows,"  is  insufficient.  United  States  t;.  Fisler,  ^'§2381-33.  See 
g  2858. 

§  2315.  An  indictment  for  having  forged  notes  or  bills  in  possession  is  bad  unless  it  states 
a  definite  number.  The  word  "divers"  is  insufficient,  though  it  seems  the  number  laid  need 
not  be  strictly  proved.     Ibid. 

§  2810.  On  an  indictment  for  uttering  a  counterfeit  bill  a  variance  in  respect  to  the  number 
of  the  bill  is  fatal.     United  States  v.  Mason,  g§  2334-36.     See  g  2360. 

§  2817.  Where  an  indictment  charges  the  uttering  of  a  national  currency  circulating  note, 
and  the  note  set  up  is  a  United  States  note,  the  count  is  bad.     Ibid, 

g  2818.  Wlierc  an  indictment  charges  the  uttering  of  a  bill  purporting  to  be  of  the  denom- 
ination of  $20,  and  describes  a  fifty-dollar  bill,  the  count  is  bad.    Ibid. 

g  2819.  Under  an  indictment  lor  uttering  a  counterfeit  bill,  the  description  of  the  bill, 
though  needlessly  particular,' must  conform  to  the  instrument  given  in  evidence.  Variances, 
however,  wiiich  do  not  make  a  word  different  in  sense  and  grammar,  and  which  in  substance 
1  ave  sound  and  sense  the  same,  will  be  held  merely  literal  and  not  fatal.     Ibid. 

§  2820.  If  any  one  count  of  an  indictment  for  uttering  a  counterfeit  note  is  sustained  by 
the  note  oiiered  in  evidence,  a  conviction  on  the  indictment  can  be  sustained,  no  matter 
whetlier  the  other  counts  are  good  or  bad.    Ibid, 

ed4 
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§  2321.  An  indictment  under  the  tenth  section  of  the  act  of  June  30,  1864,  for  having 
counterfeit  national  bank-notes  in  possession,  with  intent  to  use  them  as  genuine,  need  not 
charge  tUat  they  purported  to  be  the  bills  of  a  certain  bank.  United  States  v,  Williams, 
^2337-4J9. 

§  2322.  Where  an  indictment  sets  out,  in  hcBc  verba,  a  forged  instrument,  it  is  not  neces- 
sary that  a  '* purport  clause"  be  added.     Ibid,    See  §  2362. 

§  2323.  In  an  indictment  for  having  in  possession  forged  and  counterfeit  national  bank- 
notes, it  is  not  necessary  to  aver  the  politic  and  corporate  existence  of  the  bank,  for  the  fed- 
eral courts  take  judicial  notice  of  the  existence  of  such  banks.     Ibid, 

g  2324.  In  an  indictment  under  the  tenth  section  of  the  act  of  June  30,  1864,  which^  pun- 
ishes the  keeping  in  possession  of  any  forged  and  counterfeit  "  obligation  or  other  security  " 
of  the  United  States,  it  is  not  necessary,  where  the  instrument  alleged  to  be  forged  is  fully  set 
out,  to  aver  that  it  is  an  *•  obligation  or  security  of  the  United  States."  United  States  r. 
Trout,  ^S  2340-43. 

g  2325.  In  describing  counterfeit  paper  currency  in  an  indictment,  it  is  not  necessary  to  al- 
lege that  it  is  made  in  resemblance  of  the  genuine.    Ibid, 

§  2326.  Under  section  5431,  Revised  Statutes,  by  which  it  is  enacted  that  •*  eyery  person 
who,  with  intent  to  defraud,  passes,  utters,  publishes  or  sells  any  falsely  made,  forged,  coun- 
terfeited or  altered  obligation  or  other  security  of  the  United  States,  shall  be  punished,"  etc., 
an  indictment  which  sets  forth  the  offense  in  the  language  of  the  statute,  without  further 
alleging  that  the  defendant  knew  the  instruments  to  be  false,  forged,  counterfeited  and  al- 
tered, is  insufficient  after  verdict.     United  States  v.  Carll,  §  2344. 

^  2327.  Where  the  intent  or  purpose  is  made  a  part  of  the  offense,  as  by  the  act  of  April 
5,  1866,  an  intent  to  defraud  the  United  States  is  made  a  part  of  the  offense  of  making  false 
affidavits  in  certain  cases,  the  indictment  must  allege  the  intent  to  defraud,  but  need  not  al- 
lege the  means,  circumstances  or  methods  by  which  the  fraud  was  to  be  effected.  United 
States  V.  Wentworth,  gg  2345-48.     See  g  2363. 

g  2328.  The  act  of  April  5,  1866,  reciting  **  that  if  any  person  or  persons  shall  falsely  make, 
alter,  forge  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  altered  or  counterfeited,  or 
wilfully  aid  or  assist  in  the  false  making,  altering,  forgery,  or  counterfeiting,  any  bond,  bid, 
proposal,  guaranty,  security,  official  bond,  public  record,  affidavit  or  other  writing,  for  the 
purpose  of  defrauding  the  United  States,"  such  person  or  persons  shall  be  punished,  etc.,  is 
aimed  at  forgery  and  not-  perjury.  In  case  of  making  false  affidavits,  it  is  not  necessary, 
under  this  statute,  to  allege  or  prove  that  the  justice  of  the  peace  before  whom  they  were 
sworn  was  qualified  to  take  affidavits.  The  crime  defined  by  this  statute  being  forgery,  it  is 
necessary  that  the  indictment  set  forth,  and  profess  to  set  forth,  the  affidavits  literally.  A 
failure  to  do  so  is  fatal  to  the  indictment.     Ibid, 

g  2329.  Circulating  notes  of  a  national  banking  association  may  be  valid  contracts,  and 
therefore  the  subject  of  forgery,  without  the  seal  of  the  treasury.  United  States  v.  Bennett, 
^§234^-55. 

g  2330.  Where,  in  an  indictment  for  forgery,  it  is  unnecessary,  in  setting  forth  the  coun- 
terfeit notes,  to  set  forth  the  seal,  stating  that  the  note  purported  to  have  a  seal  cannot  affect 
the  validity  of  the  indictment.    Ibid, 

[Notes.—  See  §§  2356-2372.] 

UNITED  STATES  v,  FISLER. 
(District  Court  for  Indiana:  4  Bissell,  59-61.     1865.) 

Opinion  by  McDonald,  J. 

Statement  of  Facts. —  This  is  an  indictment  for  the  felonious  possession  of 
forged  United  States  treasury  notes  and  forged  United  States  postal  currency, 
with  intent  to  pass  them.  The  prisoner  was  tried  by  a  jury  at  the  present 
term,  and  a  verdict  of  guilty  was  returned  against  him.  He  now  moves  in 
arrest  of  judgment,  on  the  ground  that  the  indictment  is  materially  defective. 

There  are  two  counts  in  the  indictment.  The  first  count  charges  the  felonious 
possession  of  forged  postal  currency ;  the  second  avers  the  felonious  possession 
of  forged  treasury  notes.  In  other  respects  the  counts  are  alike.  In  the  first 
count  it  is  charged  that,  on  the  15th  of  November,  1864,  in  this  district,  the 
prisoner  "  unlawfully  and  feloniously  did  have  and  keep  in  his  possession,  and 
conceal,  with  intent  to  pass,  utter  and  publish  as  true,  divers  false,  forged  and 
VouXII  — 40  625 
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counterfeit  fractional  notes  commonly  called  postal  currency,  in  imitation  of 
the  postal  currency  which,  before  the  day  and  year  aforesaid,  had,  by  the  sec- 
retary of  the  treasury  of  the  United  States,  been  furnished  to  the  assistant 
treasurers  and  other  depositories  of  the  United  States  by  him  selected,  called 
and  known  as  fifty-cent  stamps  of  the  postal  currency  of  the  United  States  — 
which  said  false,  forged  and  counterfeited  fractional  notes,  commonly  called 
postal  currency,  each  of  them  are  in  substance  described  as  follows:"  Here  is 
pasted  on  the  indictment  one  of  the  supposed  forged  fractional  notes.  The 
second  count,  in  the  same  language  as  the  first,  charges  the  felonious  possession 
of  "divers  false,  forged  and  counterfeit  treasury  notes,  and  each  of  them  is  in 
substance  described  as  follows,  that  is  to  say :"  Here  is  pasted  on  the  indictment 
one  of  the  supposed  forged  treasury  notes. 

§  2331.  Indictments  for  the  fonjci'y  of  fractional  and  treasury  notes  must 
profess  to  set  out  exact  copies  of  the  notes  forged. 

It  is  objected  that  both  these  counts  are  bad,  because  they  profess  to  give  the 
substance  of  the  notes  only.  And  it  is  insisted  that,  in  charging  forgery,  the 
indictment  must  not  only  set  out,  but  must  profess  on  its  face  to  set  out,  an 
exact  copy  of  the  thing  forged,  or  must  state  some  valid  reason  for  not  doing 
so.  This  objection  is  fatal  to  the  indictment.  There  is  nothing  better  settled 
than  that  the  rule  in  such  cases  requires  exact  copies  of  forged  instruments  to 
be  given,  and  to  purport  on  the  face  of  the  indictment  tp  be  given.  The  in- 
dictment in  such  cases  generally  employs  such  language  as  this:  "  to  the  tenor 
and  effect  following;"  or,  "in  the  words  and  figures  following;"  and  it  will 
never  do  to  say  "in  substance  as  follows."  States.  Atkins,  5  Blackf.,  458; 
Whart.  Cr.  L.,  §§  306,  308,  1468. 

§  2333.  the  number  of  such  forged  notes  should  also  he  set  out  in  the  in- 
dictment, at  least  approximately.     Ce7'tainty  required  in  indictments. 

It  is  also  urged  as  a  ground  for  arresting  the  judgment  tha^t  both  the  counts 
are  defective  for  not  stating  the  number  of  the  forged  notes  mentioned.  Indict- 
ments ought  to  be  characterized  by  a  reasonable  certainty  of  allegation.  They 
should  at  least  be  as  certain  as  a  declaration  at  common  law  should  be.  It  is  a 
rule  in  civil  pleading  at  common  law,  that,  when  the  action  concerns  different 
things,  they  must  be  described  by  quality,  quantity  and  number.  Stephen,  PI., 
296.  Unquestionably  a  declaration  in  trespass  for  taking  or  destroying  divers 
chattels  —  for  example,  divers  horses  or  cows  —  would  be  bad  as  not  stating 
the  mc7nher  of  them.  Surely  the  reason  is  equally  strong  for  requiring  that 
the  number  of  these  forged  instruments  be  stated.  Yet  the  indictment  does 
not  attempt  to  give  the  number.  It  only  says  "  divers  false,  forged  and  coun- 
terfeit fractional  notes  " — "  div€7's  false,  forged  and  counterfeit  treasury  notes." 
It  is  not  pretended  that  in  either  civil  or  criminal  pleading  the  evidence  must 
strictly  conform  to  the  allegation  of  number.  In  most  cases  we  may  aver  one 
number  and  prove  another  without  a  fatal  variance.  But  some  number  must, 
in  such  cases,  be  stated. 

§  2333.  Whether  pasting  the  original  forged  instrument  on  the  indictment 
as  a  substitute  for  a  copy  is  sufficient. 

To  say  the  least,  it  is  doubtful  whether  to  paste  the  original  forged  instru- 
ment on  the  indictment  as  a  substitute  for  a  copy,  as  was  done  in  this  case, 
does  not  render  the  indictment  defective.  It  is  a  slovenly,  unlawyerlike  prac- 
tice, not  to  be  encouraged  by  courts.  It  is  held  good  in  England  only  by  virtue 
of  the  act  of  7  Geo.  4,  not  in  force  here.  Kex  v.  Harris,  7  Carr.  &  P.,  429. 
But,  at  any  rate,  the  attaching  of  the  forged  instrument  does  not  aid  the  state- 
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ment  that  it  is  "  in  substance  as  follows."  The  judgment  must  be  arrested. 
The  prisoner  must  be  held  in  custody  or  on  bail  to  answer  to  a  better  indict- 
ment. 

UNITED  STATES  v.  MASON. 

(Circuit  Court  for  New  York:  12  Blatchford,  497-501.     1875.) 

§  2334.  A  variance  in  respect  to  the  hill  number  which  is  placed  upon  all 
nils  is  fatal  to  an  indictment  for  counterfeit  in  ff. 
Opinion  by  Benedict,  J. 

The  indictment  in  this  case  displays  such  extreme  carelessness  on  the  part  of 
the  draughtsman  that  any  attempt  to  try  it  would  be  expected  to  raise  ques- 
tions of  variance.  As  found,  the  indictment  contains  eight  counts,  some  charg- 
ing the  uttering,  others  the  possession  with  intent  to  utter,  counterfeit  bills 
particularly  described  in  each  count.  Several  of  the  counts  were  necessarily 
abandoned  because  the  bills  therein  described,  although  set  out  with  extreme 
detail,  were  incorrectly  described  in  respect  to  the  bill  number, —  a  variance  in 
respect  to  the  bill  number,  which  is  placed  upon  all  bills  for  the  purpose  of 
identifying  the  bill,  being  held  to  be  fatal.  In  consequence  of  this  ruling,  no 
evidence  could  be  produced  in  support  of  the  first,  fifth  and  sixth  counts.  The 
fifth  and  sixth  counts  contained  the  additional  defect  of  charging  the  uttering 
of  a  national  currency  circulating  note  where  the  bill  set  out  at  length  in  the 
count  was  a  United  States  note.  The  fourth  count  also  fails,  inasmuch  as  it 
charges  the  uttering  of  a  bill  purporting  to  be  of  the  denomination  of  $20, 
while  at  the  same  time  it  describes  a  fifty-dollar  bill.  The  charges  are,  there- 
fore, reduced  to  those  contained  in  the  second,  third,  seventh  and  eighth  counts, 
and,  in  regard  to  each  of  these,  the  bill  oflFered  to  support  it  presents  a  ques- 
tion of  variance.  The  objections  taken  to  these  bills  were  overruled  at  the 
trial,  with  leave  to  argue  the  question  more  deliberately,  upon  a  motion  for  a 
new  trial,  in  case^f  conviction.  The  jury  having  found  the  accused  guilty  of 
the  offenses. set  forth  in  the  second,  third,  seventh  and  eighth  counts,  a  motion 
for  a  new  trial  has  accordingly  been  made,  upon  the  ground  that  the  bills  ad- 
mitted in  evidence  do  not  conform  to  the  descriptions  given  in  the  indictment. 
§  2335.  Under  an  indictment  the  description  set  forth^  though  needlessly  par- 
ticular^ must  conform  to  the  instrument  given  in  evidence.  Merely  literal  vari- 
ances are  not  fatal. 

In  each  of  the  counts  under  consideration  the  accused  is  charged  in  respect 
to  a  particular  bill  which  the  count  states  to  be  "  as  follows,"  and  then  adds, 
with  absurd  particularity,  what  is  intended  for  a  copy  of  every  word  and  figure 
both  on  the  face  and  on  the  back  of  the  bill.  The  words  "  which  is  as  follows," 
in^these  counts,  are  equivalent  to  the  words  "  words  and  figures  following," 
and  must  be  held  to  mean  that  the  tenor  of  the  bill  is  given.  Under  such  an 
indictment,  the  rule  is  that  the  description  set  forth,  although  needlessly  par- 
ticular, must  conform  to  the  instrument  given  in  evidence.  By  this,  however,  is 
not  meant  that  a  mere  literal  variance  will  be  fatal.  Variances  which  ma}^  be 
fairly  considered  to  be  merel}'  literal,  which  do  not  make  a  word  different  in 
sense  and  grammar,  which  leave  the  sound  and  sense,  in  substance,  the  same, 
are  not  considered  material  variances  within  the  rule.  United  States  v,  Hin- 
man,  1  Bald.,  293.  The  rule,  of  late,  has  been  much  relaxed.  May  v.  Ohio, 
14:  Ohio,  466. 
§  2336.  Variances  which  were  held  immaterial. 

As  respects  the  bill  offered  in  support  of  the  second  count,  it  appears  that  the 
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abbreviations  of  certain  Latin  words  which  form  an  inscription  upon  Lucseal  ci 
the  treasury,  as  stamped  on  all  genuine  bills,  are  incorrectly  given  in  the  inUici- 
ment.  In  the  indictment,  letters  appear  upon  what  is  intended  to  be  a  copy  of 
the  seal,  but  those  letters  do  not  form  the  abbreviations  found  in  the  bill  offered, 
nor  do  they  form  any  word,  Latin  or  English.  Another  variance  appears  on 
the  back  of  the  bill.  In  the  indictment,  the  phrase  is,  "except  on  duties."  In 
the  bill,  it  reads  "  except  duties."  In  another  place,  the  words  of  the  indict- 
ment are  "counterfeited  bill,"  while  the  bill  reads  "counterfeit  bill." 

In  the  third  count,  similar  discrepancies  in  respect  to  the  inscription  on  the 
seal  appear,  while  the  words  "  hard  labor,"  found  on  the  back  of  the  bill,  do 
not  appear  in  the  indictment;  also,  the  words  "its  full  value"  read,  in  the  in- 
dictment, "is  full  value."  In  the  fourth  count,  errors  in  respect  to  the  inscrip- 
tion on  the  seal  also  appear,  and,  in  addition,  the  word  "counterfeited,"  found 
in  the  indictment,  does  not  appear  upon  the  bill  offered  in  evidence.  In  the 
seventh  and  eighth  counts,  the  inscription  on  the  seal  is  not  correctly  set  forth, 
and  the  word  "other"  is  omitted  in  setting  forth  the  indorsements  on  the  bill. 

If  these  various  discrepancies  were  all  to  be  found  in  each  count,  it  would  be 
impossible  to  disregard  them.  But  they  are  distributed  among  several  counts, 
and,  inasmuch  as  each  count  contains  a  separate  charge  in  respect  to  a  different 
bill,  it  becomes  necessary  to  consider  each  count  by  itself.  If  any  one  count  be 
supported  by  the  bill  offered  in  evidence  under  it,  the  conviction  upon  that 
count  can  be  sustained,  whatever  might  be  the  result  as  to  the  other  counts. 
I  consider,  then,  the  second  count.  Here  the  variances  are  in  the  inscription 
on  the  seal;  the  omission  of  the  word  "to;"  the  insertion  of  the  word  "on;" 
and  the  addition  of  the  letters  "ed"  to  the  word  "counterfeit."  As  respects 
the  defect  in  setting  forth  the  abbreviations  which  form  the  inscription  on  the 
seal,  I  think  they  may  be  disregarded,  as  being  a  mere  variation  in  letters. 
The  inscription  on  the  bill  contains  no  complete  word,  and  the  letters  set  forth 
in  the  indictment,  as  the  inscription,  do  not  form  any  word,  either  Latin  or 
English.  It  is  impossible,  therefore,  to  say  that  any  word  has  been  omitted  or 
incorrectly  given.  The  variation  is  in  respect  to  letters.  The  next  defect  is 
the  omission  of  the  word  "to"  from  the  phrase  "pay  to  the  bearer."  But  this 
defect  is  not  such  as  changes  the  sense  in  any  way.  The  contract  stated 
remains  the  same.  Such  a  variance  is  not  deemed  material.  In  Quigley  v. 
People,  2  Scam.,  301,  the  word  "or"  was  omitted  from  the  phrase  "B.  Aymar 
or  bearer."  The  variance  was  held  unimportant.  See,  also,  May  v.  Ohio,  14 
Ohio,  466.  The  next  defect  consists  in  inserting  the  word  "  on  "  before  the  word 
"duties,"  in  the  sentence  "all  other  dues  to  the  United  States,  except  duties." 
Here,  too,  the  insertion  makes  no  change  in  the  sense,  and,  if  the  w^ord  "or" 
could  be  omitted  from  .the  phrase  "B.  Aymar  or  bearer,"  the  variance  in  ques- 
tion is,  certainly,  unimportant.-  The  remaining  defect  is  in  the  addition  of  the 
termination  "ed  "  to  the  word  "counterfeit."  This  is  merely  literal.  No  word 
different  in  sense  and  grammar  is  made.  In  Comm.  v.  Parmenter,  5  Pick.,  279, 
upon  a  question  of  variance,  it  is  said :  "'I  promised'  would  be  construed  to 
mean  'I  promise.'"  See,  also,  Butler  v.  State,  22  Ala.,  48.  In  respect  to  all 
these  differences,  I  also  remark,  that  no  request  was  made  to  have  them  sub- 
mitted to  the  jury  —  a  course  suggested  by  the  court  in  United  States  v.  Hin- 
man,  1  Bald.,  293.  My  conclusion,  therefore,  is,  that  in  admitting  the  bill  offered 
to  support  the  second  count  I  went  no  further  than  other  courts  have  gone, 
and  as  to  this  count  I  hold  that  the  conviction  must  stand. 

As  to  the  other  counts,  I  do  not  feel  called  on  to  express  an  opinion,  inas- 
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much  as  the  requirements  of  justice  will  be  satisfied  if  judgment  be  entered 
upon  the  second  count  alone.  Sentence  will  accordingly  be  pronounced  upon 
the  second  count  alone. 

UNITED  STATES  v,  WILLIAMS. 
(District  Court  for  Indiana:  4  Bissell,  302-306.     1869.) 

Opinion  by  McDonald,  J. 

Statement  OF  Facts. —  At  the  present  term  of  the  court,  the  prisoner  was 
found  guilty  on  an  indictment  for  the  felonious  possession  of  a  counterfeit 
national  bank-note.  And  he  now  moves  in  arrest  of  judgment  on  the  ground 
of  certain  supposed  defects  in  the  indictment. 

The  indictment  charges  that,  on  the  SOlh  of  October,  18G8,  in  the  district  of 
Indiana,  the  prisoner  **  unlawfully,  feloniously  and  knowingly  did  then  and 
there  have  and  keep  in  his  possession,  and  conceal,  with  intent  then  and  there 
to  pass,  utter  and  publish  as  true  to  some  person  or  persons  to  the  grand  jurors 
aforesaid  unknown,  one  certain  false,  forged  and  counterfeit  national  bank- 
note, which  said  false,  forged  and  counterfeit  bank  note  is  as  follows,  to  wit: 

0.  National  Currency.  A.  20. 

This  note  89,838. 

is  secured  by  bonds  of  the 
United  States, 
deposited  with  the  U.  S.  Treasurer  at  Washington. 
I*  E.  Chittenden,  Register  of  the  Treasury. 

F.  E.  Spinner,  Treasurer  of  the  United  States. 
Philadelphia,  Pa.,  March  7th,  1804. 
The  National  Bank  of  Philadelphia  will  pay  twenty  dollars  to  Bearer  on  demand. 
Samuel  S.  MacMattox,  Cash'r.  Wm.  P.  Hamm,  Presid't, 

with  intent  then. and  there  thereby  to  defraud  some  person  or  persons  to  the 
grand  jurors  aforesaid  unknown,  he,  the  said  Charles  Williams,  then  and  there 
well  knowing  the  said  national  bank-note  to  be  false,  forged  and  counterfeit, 
contrary  to  the  form  of  the  statute,"  etc. 

The  indictment  contains  a  second  count;  but  it  is  in  all  respects  substantially 
the  same  as  the  one  above  copied. 

§  2337.  T/iet^e  is  iioihing  in  the  tenth  and  thirteenth  sections  of  the  act  of  June 
30,  186J^  requiring  the  insertion  of  a  purport  clause  in  the  indictment, 

1.  It  is  objected  to  this  indictment  that  it  does  not  contain  what  is  called 
"the  purport  clause."  It  is  common  in  charging  felonies  relating  to  forged 
bank-notes,  to  allege  that  the  forged  instrument  purported  to  be  a  note  on  a 
designated  bank.  'And  in  indictments  on  statutes  which  employ  this  language, 
such  an  allegation  may  be  necessary.  But  where  no  such  language  is  found  in 
the  act  on  which  the  indictment  is  framed,  it  is,  to  say  the  least,  more  doubt- 
ful whether  the  allegation  is  necessary.  The  indictment  in  question  is  founded 
on  the  tenth  and  thirteenth  sections  of  the  act  of  congress  of  June  30,  1864. 
13  U.  S.  Stats,  at  Large,  221,  222.  The  tenth  section  of  this  act,  so  far  as  it 
relates  to  the  case  at  bar,  simply  provides  that  every  person,  who  "shall  have 
or  keep  in  possession,  or  conceal,  with  intent  to  utter,  publish  or  sell,  any  false, 
forged,  counterfeited  or  altered  obligation  or  other  security  of  the  United 
States,"  shall  be  punished,  etc.  And  the  thirteenth  section  enacts  that  "  the 
words  *  obligation  or  other  security  of  the  United  States,'  used  in  this  act, 
shall  be  held  to  include  and  mean  all  bonds,  coupons,  national  currency,"  etc. 
In  these  sections  there  is  not  a  word  about  forgeries  purporting  to  be  national 
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currency  or  an^'thing  else.  So  far.  therefore,  as  the  language  of  the  act  on 
which  the  indictment  is  founded  is  concerned,  there  is  clearly  nothing  in  it 
requiring  the  insertion  of  the  "purport  clause"  in  the  indictment. 

§  2338.  In  indictments  for  forgery^  an  averment  that  tlie  forged  note  pur- 
ported to  he  the  note  of  any  designated  national  batik  need  not  he  inserted. 

Let  us,  then,  inquire  whether  any  principle  in  criminal  pleading  requires  the 
insertion  of  the  clausejn  question  in  describing  a  forged  instrument  in  an  in 
diclment.  It  is  a  general  rule  that  all  the  facts  necessary  to  constitute  the  crime 
should  be  plainly  stated,  and  that  nothing  else  is  requisite  to  a  good  indictment. 
In  all  indictments  relating  to  forgery,  the  general  rule  is  that  the  pleading 
must  copy  the  forged  instrument.  The  copy,  therefore,  being  in  the  indict- 
ment, and  being  part  and  parcel  of  it,  speaks  for  itself.  Of  course,  it  purports 
to  be  what  its  language  expresses.  Thus  in  the  present  case,  the  copy  set  out 
in  the  indictment  plainly  purports  to  be  a  copy  of  a  bank-note  executed  by  the 
National  Bank  of  Philadelphia.  On  the  face  of  the  indictment,  this  is  un- 
questionably the  purport  of  the  forged  instrument.  And  the  copy  indicates  its 
purport  more  certainly  and  satisfactorily  than  any  mere  allegation  of  its  pur- 
port could  possibh^  do.  Of  what  use,  then,  could  be  an  averment  in  the  indict- 
ment that  the  forged  instrument  purported  to  be  a  national  bank-note? 
Certainly  none  at  all.  I  conclude,  therefore,  upon  principle  and  reason,  that  in 
no  case  of  an  indictment  describing  a  forgery  and  setting  out  the  forged  instru- 
ment in  hoic  verba^  is  it  necessary  to  superadd  the  "purport  clause."  In  the 
forms  given  by  Archbold  of  indictments  for  forgei-y  and  uttering  Bank  of 
England  notes,  the  "  purport  clause"  is  omitted.  Archb.  Cr.  PI.  and  Ev.,  534 
et  seq.  And  that  the  clause  is  unnecessary  seems  to  be  the  opinion  of  a  learned 
American  writer  on  criminal  law.  2  Bish.  Cr.  Pro.,  §  431.  On  the  whole,  I 
am  satisfied  that  the  omission  of  the  **  purport  clause  "  in  this  indictment  does 
not  vitiate  it. 

§  2339.  Federal  courts  taJce  judicial  notice  of  the  existence  of  national  hanks j 
Jience  an  averm.ent  that  they  are  bodies  politic  and  corporate  need  not  be  inserted 
in  the  indictment. 

2,  It  is  contended  that  the  indictment  in  question  is  bad,  because  it  does  not 
aver  that  the  National  Bank  of  Philadelphia  is  a  body  politic  and  corporate. 
It  is  certain  that  the  act  of  June,  1864-,  providing  for  the  incorporation  of 
national  banks,  is  a  public  act  of  which  all  courts  must  take  judicial  notice- 
But  it  is  not  so  certain  that  courts  must  take  judicial  notice  of  the  organization 
and  incorporation  of  ever}*-  national  bank  existing  under  that  law.  If  in  fact 
there  never  existed  any  corporation  known  as  the  National  Bank  of  Philadel- 
phia, it  is  clear  that  the  prisoner  ought  not  to  be  punished -under  the  indict- 
ment. For,  in  that  case,  he  could  not  be  guilty  of  the  felonious  possession  of  a 
forged  national-bank  note,  but  only  of  the  possession  of  a  spurious  note,  against 
which  there  is  no  law.  It  should  seem  to  follow  that,  unless  this  court  can  take 
judicial  notice  that  what  is  called  the  National  Bank  of  Philadelphia  is  a  cor- 
poration under  the  act  authorizing  the  incorporation  of  national  banks,  the 
indictment  is  bad  for  not  averring  that  the  National  Bank  of  Philadelphia  is  a 
corporation  under  that  act. 

In  the  case  of  a  public  act  incorporating  a  single  designated  body  politic, 
there  can  be  no  doubt  that  courts  must  judicially  take  notice  of  the  existence 
of  the  artificial  person  thereby  created.  But  the  case  of  the  national  bank  act 
is  somewhat  different.  It  did  not  of  itself  create  any  corporation.  It  merely 
provided,  under  certain  conditions,  that  an  indefinite  number  of  voluntary 
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associations  might  become  incorporations  under  that  act.  In  the  case  of  an  act 
estabhshing  a  single  corporation,  however,  its  mere  passage  does  not  usually 
ipso  facto  create  the  corporation.  To  efifect  that  there  must  generally  be  after- 
wards an  organization  under  the  act;  and  the  thing  does  not  become  a  body 
politic  til}  such  organization  is  complete.  Now,  if  the  act  of  congress  had  only 
provided  for  the  incorporation  of  one  bank,  no  one  would  doubt  that,  when 
such  bank  was  fully  organized,  its  corporate  existence  should  judicially  be  no- 
ticed by  all  courts.  Can  the  fact  that  the  act  provided  for  the  organization 
and  incorporation  of  an  indefinite  number  of  banks  make  any  diflference.  1 
am  inclined  to  think  that  it  cannot.  And  I  am  the  more  strongly  impelled  to 
this  conclusion  b}'  the  consideration  that  the  act  puts  all  these  national  banks 
under  governmental  control  and  supervision;  that  their  articles  of  association 
must  be  deposited  among  the  national  archives;  that  their  capital,  consisting  of 
registered  bonds,  must  be  deposited  with  the  treasurer  of  the  United  States; 
that,  before  the  bank  enters  upon  the  transaction  of  business,  a  certificate  of 
the  comptroller  of  the  currency,  to  the  effect  that  the  bank  has  fully  complied 
with  the  provisions  of  the  act  so  as  to  become  a  corporation,  shall  be  published 
in  the  newspapers;  that  every  such  bank  shall  make  quarterly  reports  to  the 
government;  and  that  these  banks  may  be  made  fiscal  agents  of  the  United 
States.  In  fine,  the  various  and  numerous  provisions  of  the  act  providing  for 
the  incorporation  of  national  banks  indicate  that  they  are  to  bo  regarde^d  as 
public  institutions,  of  the  existence  of  which  all  the  departments  of  government 
must  olBcially  take  notice. 

Therefore,  as  it  is  a  rule  that  neither  in  civil  nor  criminal  pleading  is  it 
necessary  to  allege  any  fact  of  which  the  court  will  judicially  take  notice,  I 
conclude  that  no  averment  in  this  indictment  of  the  existence  of  the  National 
Bank  of  Philadelphia  as  a  corporation  was  necessary.  The  motion  in  arrest  is 
overruled.  ^ 

UNITED  STATES  v.  TROUT. 

(District  Court  for  Indiana:  4  Bissell,  10&-107.    1867.) 

Opinion  by  McDonald,  J. 

Statement  of  Faots. —  At  the  present  term,  the  defendant  Trout  was  in- 
dicted for  having  in  his  possession  three  counterfeit  United  States  treasury 
notes,  of  the  denomination  of  $50,  with  intent  to  pass  them.  On  a  plea  of 
not  guilty,  the  jury  found  him  guilty  as  charged  in  the  indictment.  His  coun- 
sel now  move  in  arrest  of  judgment  on  this  verdict. 

There  are  three  counts  in  the  indictment  on  three  several  counterfeit  treasury 
notes.  J^irstj  it -is  contended  that  the  judgment  ought  to  be  arrested,  because 
the  conclusion  of  each  of  the  counts  is  bad.  The  first  and  second  counts  con- 
elude  "contrary  to  the  form  of  the  acts  of  congress  in  such  case  made  and 
provided."  The  conclusion  of  the  third  is  the  same,  except  that  act^  instead  of 
"  acts,"  is  employed. 

§  234:0.  Where  an  qfense  is  prohibited  hy  several  indepeiident  statutes^  the 
indictment  may  conclude  in  the  singular. 

It  is  urged  that  there  is  but  one  act  of  congress  on  the  subject  of  this  indict- 
ment; and  that  therefore  the  conclusion,  "contrary  to  the  acts^^^  in  the  first 
and  second  counts,  is  bad.  "The  rule  given  in  the  old  writers  is,  that  where 
an  ofifense  is  prohibited  by  several  independent  statutes,  it  was  necessary  to 
conclude  in  the  plural;  but  now  the  better  opinion  seems  to  be  that  a  conclu- 
sion in  the  singular  will  suitice."     Whart.  Am.  Cr.  L.,  §  412.     The  old  doctrine 
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has  been  followed  in  Indiana.  State  v.  Moses,  Y  Blackf.,  244;  State  v.  Hunter, 
8  id.,  212;  Francisco  v.  State,  1  Ind.,  179.  But  I  think  the  weight  of  author- 
ity is  against  these  Indiana  decisions.  And  if  even  I  am  wrong  in  this  view, 
it  would  not  follow  that  an  indictment  on  a  single  statute  concluding  in  the 
plural  is  bad.  Indeed,  the  supreme  court  of  Indiana  has  held  that  an  indict- 
ment on  a  single  statute  concluding  in  the  plural  is  good.  Carter  v.  State,  2 
Ind.,  617. 

§  2341*  Whey^e  there  is  one  good  count  in  an  indictment^  and  a  verdict  of 
guilty  is  rendered  on  all  the  counts,  the  fact  that  one  count  has  a  wrong  oondu- 
sion  will  not  arrest  the  judgment 

But  be  all  this  as  it  may,  it  is  certain  that  if  there  be  one  good  count  in  this 
Indictment  the  judgment  cannot  be  arrested.  Here  the  first  and  second  counts 
conclude  in  the  plural,  and  the  third  in  the  singular;  and  there  is  a  general 
verdict  of  guilty  on  all.  Under  these  circumstances,  it  is  impossible  to  arrest 
the  judgment  on  the  ground  that  the  counts  conclude  wrong;  for  one  of  them 
at  least  must  conclude  right. 

§  2342.  In  an  indictment  for  forging  treasury  notes  it  is  not  necessary  to  allege 
the  name  of  such  instruments. 

Secondly^  in  support  of  the  motion  in  arrest,  it  is  urged  that,  as  the  indict- 
ment is  framed  on  the  tenth  section  of  the  act  of  June  30,  1801,  which  provides 
for  the  punishment  of  persons  who  "shall  have  or  keep  in  possession  or  conceal 
any  false,  forged,  counterfeited  or  altered  obligation  or  other  security  "  of  the 
United  States,  with  intent  to  pass  the  same,  the  indictment  ought  to  have 
alleged  in  terms  that  the  forged  notes  in  question  are  such  "obligations  or 
securities."  The  thirteenth  section  of  the  act  declares  that  "the  words  '  obli- 
gation or  other  security  of  the  United  States,'  used  in  this  act,  shall  be  held  to 
include  and  mean  all  bonds,  coupons,  national  currencj',  United  States  notes, 
treasury  notes,"  etc.  13  U.  S.  Stats,  at  Large,  222.  The  tenth  section  of  this 
act,  therefore,  undoubtedly  reaches  the  forged  notes  in  question.  These,  as 
copied  in  the  indictment,  on  their  face  purport  to  be  United  States  treasury 
notes, —  "securities  of  the  United  States."  There  is,  therefore,  no  use  in  alleg- 
ing in  the  indictment  the  name  of  these  instruments.  No  name  need  be  given 
them.  Yet  in  fact  the  indictment  does  describe  them  as  "  false,  forged  and 
counterfeit  treasury  notes;  "  and  it  copies  them.  This  surely  is  enough,  with- 
out adding,  in  the  language  of  the  tenth  section  of  the  act,  that  they  were 
"  obligations  or  other  securities  of  the  United  States." 

§  2343.  An  indictment  for  forging  pai^er  money  need  not  allege  that  the  forged 
instrument  was  made  in  resemblance  (f  the  genuine. 

Thirdly,  it  is  insisted  in  support  of  this  motion  that  the  indictment  ought  to 
have  averred  that  these  counterfeit  treasury  notes  were  made  in  the  resemblance 
of  the  genuine  ones.  In  describing  counterfeit  coin  it  is  usual  to  aver  that  it  is 
made  in  the  likeness  and  resemblance  of  the  genuine.  And,  in  that  case,  such 
an  averment  may  be  necessary;  though  there  are  some  English  precedents  to 
the  contrary.  Archb.  Cr.  Pr.  and  PI.,  571.  But  in  charging  a  forgery  of  paper 
money,  I  have  found  no  precedent  containing  the  averment  in  question.  On 
the  contrary,  there  are  many  precedents  not  containing  it.  Archb.  Cr.  Pr.  and 
PL,  289;  Whart.  Prec,  313.  This  view  of  the  question  has  been  sustained  by 
the  supreme  court  of  Illinois.  Swain  v.  People,  4  Scam.,  178.  The  motion  in 
arrest  is  overruled. 
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UNITED  STATES  v.  CARLU 
(16  Otto,  611-618.    1881.) 

Ceetifioatb  of  Division  from  U.  S.  Circuit  Court,  Southern  District  of  New 
York. 

Statement  of  Facts. —  Indictment  charging  that  defendant,  "  with  intent  to 
defraud,  did  pass,  utter  and  publish  a  falsely  made,  forged,  counterfeited  and 
altered  obligation  of  the  United  States."  After  conviction  there  was  a  motion 
in  arrest  of  judgment,  and  the  judges  were  divided  in  opinion  on  the  question 
whether  it  was  necessary  to  allege  in  the  indictment  that  the  defendant  knew 
that  the  paper  was  counterfeit,  etc. 

§  2344.  An  indictment  for  passing  a  forged  or  counterfeit  note,  without  allege 
ing  that  the  defendant  knew  it  to  be  such^  is  bad  after  verdict. 

Opinion  by  Mb.  Justice  Gray. 

In  an  indictment  upon  a  statute,  it  is  not  sufficient  to  set  forth  the  offense  in 
the  words  of  the  statute,  unless  those  words  of  themselves  fully,  directly  and 
expressly,  without  any  uncertainty  or  ambiguity,  set  forth  all  the  elements 
necessary  to  constitute  the  offense  intended  to  be  punished;  and  the  fact  that 
the  statute  in  question,  read  in  the  light  of  the  common  law,  and  of  other  stat- 
utes on  the  like  matter,  enables  the  court  to  infer  the  intent  of  the  legislature, 
does  not  dispense  with  the  necessity  of  alleging  in  the  indictment  all  the  facts 
necessary  to  bring  the  case  within  that  intent.  United  States  v.  Cruikshank, 
92  U.  S.,  542  (Const.,  §§898-911);  United  States  v.  Simmons,  96  id.,  360 
(§§  2410-14,  infra)\  Commonwealth  v.  Clifford,  8  Cush.  (Mass.),  215;  Common- 
wealth V,  Bean,  11  id.,  414;  Commonwealth  v.  Bean,  14  Gray  (Mass.),  52;  Com- 
monwealth V.  Filburn,  119  Mass.,  297. 

The  languaffe  of  the  statute  on  which  this  indictment  is  founded  includes 
the  case  of  every  person  who,  with  intent  to  defraud,  utters  any  forged  obliga- 
tion of  the  United  States.  But  the  offense  at  which  it  is  aimed  is  similar  to 
the  common  law  offense  of  uttering  a  forged  or  counterfeit  bill.  In  this  case,  as 
in  that,  knowledge  that  the  instrument  is  forged  and  counterfeited  is  essential 
to  make  out  the  crime;  and  an  uttering,  with  intent  to  defraud,  of  an  instru- 
ment in  fact  counterfeit,  but  supposed  by  the  defendant  to  be  genuine,  though 
within  the  words  of  the  statute,  would  not  be  within  its  meaning  and  object. 
This  indictment,  by  omitting  the  allegation  contained  in  the  indictment  in 
United  States  v.  Howell,  11  Wall.,  432  (§  258,  supi^a),  and  in  all  approved  prece- 
dents, that  the  defendant  knew  the  instrument  which  he  uttered  to  be  false, 
forged  and  counterfeit,  fails  to  charge  him  with  any  crime.  The  omission  is  of 
matter  of  substance,  and  not  a  "defect  or  imperfection  in  matter  of  form  only," 
within  the  meaning  of  section  1025  of  the  Revised  Statutes.  By  the  settled 
rules  of  criminal  pleading,  and  the  authorities  above  cited,  therefore,  the  ques- 
tion of  the  sufficiency  of  the  indictment  must  be  answered  in  the  negative. 

UNITED  STATES  «.  WENTWORTH. 
(Circuit  Court  for  New  Hampshire:  11  Federal  Reporter,  62-56.     1882.) 

Opinion  by  Clabk,  D.  J. 

Statement  of  Facts. —  Two  indictments  were  found  against  these  respond- 
ents at  the  May  terra  of  this  court,  1870,  for  violation  of  the  act  of  congress 
of  April  5,  1866,  entitled  "An  act  more  eflfectually  to  provide  for  the  punish- 
ment  of  certain  crimes  against  the  United  States."     14  St.  at  Large,  12. 
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1.  The  first  indictment  contained  two  counts,  and  each  count  described  a  sepa- 
rate offense.  The  first  count  alleged  the  false  making  of  the  false  affidavit  of 
James  A.  Roberts  on  the  11th  da}'^  of  February,  1868;  and  the  second  count  al- 
leged the  false  making  of  the  false  affidavit  of  Hannah  Smith  on  the  25th  day  of 
[N'overabcr,  18GS.  The  second  indictment  contained  but  one  count,  and  that 
count  alleged  the  false  making  of  the  affidavit  of  Hannah  Smith  on  the  11th 
day  of  February,  1868.  The  district  attorney  proposed  to  proceed  with  the 
trial  of  the  respondents  upon  the  first  indictment.  Thereupon  the  counsel  for 
the  respondents  objected  that  the  indictment  contained  two  counts,  each  count 
charging  a  distinct  and  substantive  felony,  and  that  the  two  could  not  be  joined 
in  the  same  indictment,  and  moved  the  court  to  quash  the  indictment  This 
motion  the  court  denied.  The  counsel  then  moved  the  court  to  compel  the  at- 
torney to  elect  upon  which  count  he  would  proceed  to  trial,  and  this  motion 
the  court  denied.  Thereupon  the  counsel  for  the  respondents  requested  the 
court  to  order  that  the  two  indictments  be  consolidated  and  tried  at  the  same 
time,  and  the  court  did  so,  and  the  trial  proceeded. 

§  2345.  Joinder  of  several  offenses  in  different  counts  in  the  sanie  indicitJient. 

The  counsel  now  objects  that  the  court  erred  in  refusing  to  quash  the  first, 
indictment,  and  in  refusing  to  direct  the  attorney  to  elect  upon  which  count  ho 
would  proceed  to  trial,  and  moves  in  arrest  of  judgment.  Did  the  court  err? 
The  acts  charged  are  respectively  felonies  by  the  statute,  each  in  itself.  1  Chit.,- 
253,  cited  by  the  respondents'  counsel,  says:  "  No  more  than  one  distinct  of- 
fense or  criminal  transaction  at  one  time  should  regularl}^  be  charged  upon  the 
prisoner  in  one  indictment."  And  so  Archb.,  in  PI.  &  Ev.,  55,  says:  *' A  de- 
fendant ought  not  to  be  charged  with  different  felonies  in  the  same  indict- 
ment.'* But  what  if  they  are?  The  court  ma}',  in  its  discretion,  quash  the 
indictment,  or  compel  the  prosecutor  to  elect  on  which  charge  he  will  proceed 
<1  Chit.  Or.  L.,  253;  Archb.  PI.  &  Ev.,  55;  Roscoe,  Cr.  Ev.,  231);  but  it  is  no 
ground  for  demurrer  or  in  arrest  of  judgment.  Roscoe,  Ev.,  231,  and  cases 
cited;  1  Chit.,  253;  1  Whart.,  415.  "For,  in  point  of  law,"  says  Chitty,  and 
Roscoe  agrees  with  him,  "  there  is  no  objection  to  the  insertion  of  several  dis- 
tinct felonies  of  the  same  degree,  though  committed  at  different  times,  in-  the 
same  indictment  against  the  same  offender."  Ubi  supra.  The  statute  of  Feb- 
ruary 26, 1853  (10  St.,  162),  expressly  provides  for  cases  of  this  kind.    It  is  this: 

"  Whenever  there  are  or  shall  be  several  c/mrges  against  the  same  person  or 
persons  for  the  same  act  or  transactiony  or  for  two  or  more  acts  or  transactions 
connected  together,  or  for  two  or  more  acts  or  transactions  of  the  same  class  of 
crimes  or  offenses  which  may  properly  be  joined,  instead  of  having  several  in- 
dictments, the  whole  may  be  joined  in  one  indictment,  in  sej)arate  counts;  and 
if  two  or  more  indictments  shall  be  found  in  such  cases  they  may  be  consoli- 
dated." 

In  this  case  the  two  counts  of  the  indictment  charged  respectively  an  offense 
of  the  same  class  or  kind,  and  these  crimes  grew  out  of  the  same  transaction 
a»d  were  properly  joined.  The  joinder  in  no  way,  that  the  court  can  see,  em- 
barrassed the  respondents  in  the  trial,  and  the  denial  of  the  motions  of  the 
respondents'  counsel  was  a  proper  exercise  of  the  discretion  of  the  court,  and 
is  no  ground  for  a  new  trial. 

§  2f{46.  When  the  intent  with  which  an  offense  is  coinynitted  must  he  alleged 
and  pruvt'd. 

2.  Both  these  indictments  charged  an  intention  to  defraud  the  United  States, 
without  stating  the  means,  circumstances  or  methods  by  which  the  fraud  was 
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to  be  effected,  and  this  the  respondents'  counsel  contend  is  insufficient.  Where 
the  intent  or  purpose  is  made  a  part  of  the  offense,  as  in  this  case,  the  intent 
should  be  alleged  in  the  indictment,  and  must  be  proved.     1  Chit.  Cr.  L.,  233; 

1  Whart.,  302,  §  297;  Archb.  PI.  &  Ev.,  46;  State  v.  Card,  34  N.  H.,  510.  But 
the  means  of  effecting  the  criminal  intent,  or  the  circumstances  evincive  of  the 
design  with  which  the  act  was  done,  are  considered  to  be  matters  of  evidence 
to  the  jury  to  demonstrate  the  intent,  and  not  necessary  to  be  incorporated  in 
the  indictment.  1  Whart.,  294.  The  particular  manner  in  which  a  thing  is  to 
be  done  need  not  generally  be  alleged.  In  an  indictment  for  an  assault  with 
intent  to  kill,  it  is  not  necessary  to  state  the  instrument  or  means  used  to 
effectuate  the  murderous  intent.  1  Whart.,  202.  The  point  made  in  this  case 
was  expressly  decided  in  Powel's  Case,  2  East,  P.  C,  989;  to  be  found,  also,  in 

2  Russ.,  384. 

§  2347.  Evidence  admissille  to  prove  intent 

3.  The  application  of  Hannah  Smith  for  a  pension  was  properly  admitted  in 
evidence  as  showing  the  use  to  which  the  false  affidavits  were  to  be  applied  by 
the  respondents,  and  their  purpose  to  obtain  for  her  a  pension  improperly,  and 
thus  defraud  the  government.  It  was  necessary  to  prove  this  purpose  or  in- 
tent.    Archb.,  98;  1  Whart.,  631. 

§  2348.  What  is  necessary  to  constitute  the  offense  declared  hy  Revised  Slat- 
uteSy  section  5^18, 

4.  The  district  attorney  oflFered  in  evidence,  in  succession,  the  three  affidavits 
nientioned  in  the  indictments,  to  the  introduction  of  each  of  which  the  re- 
spondents objected  on  the  ground  of  immateriality,  and  because  it  was  nc^t 
alleged  or  attempted  to  be  proved  that  the  justice  of  the  peace  before  whom 
they  were  sworn  to  was  qualified  to  take  affidavits  or  administer  oaths.  To 
decide  this  point  intelligently  and  correctly  it  is  necessary  to  examine  the 
statute  on  which  these  indictments  are  founded,  and  to  ascertain  its  scope, 
meaning  and  intent.  If  "the  false  making"  there  mentioned  be  false  swear- 
ing, and  the  offense  be  in  the  nature  of  perjury,  then  very  clearly  it  should 
have  been  averred  in  the  indictment  that  they  were  sworn  to  before  a  person 
competent  to  administer  an  oath,  naming  such  person  or  court;  but  if  the  false 
making  be  forgery  then  it  was  not  necessary  to  allege  anything  about  the  oath. 
The  crime  might  have  been  completed  without  taking  any  oath  at  all.  The 
signatures  of  the  party  and  magistrate,  and  the  jurat,  might  all  have  been 
forged  and  the  offense  completed, —  the  false  making  accomplished. 

What,  then,  is  this  statute?  What  is  the  offense  described  in  it?  Is  it  per- 
jury or  forgery,  or  both?  It  is  in  these  words:  *'That  if  any  person  or  per- 
sons shall  falsely  make,  alter,  forge  or  counterfeit,  or  cause  or  procure  to  be 
falsely  made,  altered  or  counterfeited,  or  willingly  aid  or  assist  in  the  false 
making,  altering,  forgery  or  counterfeiting,  any  bond,  bid,  proposal,  guaranty, 
security,  official  bond,  public  record,  affidavit,  or  other  writing,  for  the  purpose 
of  defrauding  the  United  States,"  etc. 

The  indictments  in  this  case  seemed  to  have  been  framed  upon  the  idea  that 
the  false  making  mentioned  in  the  statute  was  in  the  nature  of  perjury,  because, 
after  reciting  the  affidavits,  they  go  on  to  allege  in  what  particulars  they  are 
false.  But  we  are  satisfied  that  it  is  not  the  true  construction  of  the  statute. 
A  little  analysis  and  attention  to  its  language  makes  this  quite  apparent.  It 
says,  "if  any  person  shall  falsely  make,  alter,  forge  or  counterfeit."  Now  the 
arrangement  and  connection  of  these  words,  putting  the  "false  making"  WMth 
other  apt  words  to  describe  forgery,  to  wit,  altering,  forging,  counterfeiting,  in- 
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dicate  its  true  intent  and  meaning  —  that  it  is  aimed  at  forgery  and  not  at  per- 
jury. Again,  "  if  any  person  shall  falsely  make,  alter,  forge  or  counterfeit  any 
bond,"  bid,  etc.  Now,  what  is  the  false  making  of  a  bond  or  bid?  Certainly 
not  taking  a  false  oath,  because  the  execution  of  a  bond  or  bid  requires  no 
oath.  To  falsely  make  an  affidavit  is  one  thing;  to  make  a  false  affidavit  is 
another.  A  person  may  falsely  make  an  affidavit,  every  sentence  of  which 
may  be  true  in  fact.  Or  he  may  actually  make  an  affidavit,  every  sentence  of 
which  shall  be  false.  It  is  the  ^^ false  mai'i'ny"  which  the  statute  makes  an 
ofifense,  and  this  is  forger}^  as  described  in  all  the  elementary  books.  Hawkins 
says  (chapter  70,  §  1):  "Forgery,  by  the  common  law,  seemeth  to  be  an  ofifenso 
in  falsely  and  fraudulently  making  or  altering  any  matter  of  record,"  etc* 
Chitty  follows  Hawkins  (vol.  3,  p.  1022):  "Forgery  may  be  defined  to  be  the 
*  false  making.'"  Blackstone  defines  it  to  be  the  fraudulent  making.  Vol.  4, 
p.  245.  Russell  (vol.  2,  p.  318)  says  not  only  the  fabrication  and  false  making 
constitute  the  crime,  but  the  alteration,  etc.  Wharton  quotes  Blackstone  and 
East,  and  calls  it  the  false  making,  2  Whart.,  §  1418.  Roscoe,  the  same.  Cr. 
Ev.,  487. 

The  allegation  and  proof  required  by  the  respondents'  counsel  was  not  neces- 
sary, for  it  is  quite  evident  an  affidavit  might  be  falsely  made  when  no  oath 
whatever  might  have  been  taken.  But  it  is  also  contended,  by  the  res|K)ndents' 
counsel,  that  these  indictments  are  bad  because  they  profess  to  set  out  the  affi- 
davits only  in  their  substance,  and  not  in  words  and  figures,  or  other  apt  words 
to  indicate  that  they  are  literally  copied.  The  words  of  the  indictment  are: 
"Which  said  false  and  fraudulent  affidavit  and  writing  was  then  and  there  of 
the  substance  following, —  that  is  to  say;"  and  the  court  think  that  is  not  suf- 
ficient. The  ofi'ense  described  in  the  statute  on  which  these  indictments  are 
founded  is  forgery,  and  it  has  always  been  held  necessary'  in  such  cases  to  set 
out  literally  the  paper  alleged  to  be  forged.  The  statute  (2  &  3  Wm.,  p.  4,  ch. 
123)  would  seem  to  have  obviated  that  necessity  in  England,  but  it  has  no 
eflFect  here.  The  authorities  are  very  numerous  and  uniform.  Archb.  Cr.  PI. 
&  Ev.,  42,  and  cases  there  cited;  2  Whart.,  1468;  1  Whart.,  306;  2  Russ.,  374; 
1  Chit.,  230;  State  v.  Bryant,  17  N.  H.,  323;  Commonwealth  v.  Houghton,  8 
Mass.,  107;  States.  Parker,  1  Chit.,  293;  People  v.  Kingsley,  2  Cow.,  522; 
United  States  v.  Britton,  2  Mason,  464. 

There  are  some  cases  where  the  instrument  need  not  be  set  out,  as  when  the 
prisoner  has  it  in  his  possession  or  has  destroyed  it.  Commonwealth  v,  Hough- 
ton, 8  Mass.,  107;  United  States  v,  Britton,  2  Mason,  464.  Wharton  says  (vol. 
1,  §  307):  "Where  the  indictment  fails  to  claim  to  set  out  a  copy  of  the  instru- 
ment in  words  and  fgures  it  will  be  invalid."  And,  again  (vol.  2,  §  1468): 
"  The  indictment  should  not  only  set  forth  the  tenor  of  the  bill  or  note  forged, 
but  it  should  profess  to  do  so."  The  obvious  reason  is  that  the  court  may  see, 
on  inspection  of  the  indictment,  that  an  ofifense  has  been  committed,  if  the  facts 
be  proved.  This  objection  is  well  taken,  is  fatal  to  these  indictments,  and  the 
judgments  must  be  arrested.     Defendants  discharged. 

UNITED  STATES  v.  BENNETT. 
(Circuit  Court  for  New  York:  17  Blatchford,  357-363.     1879.) 

Opinion  by  Benedict,  J. 

Statement  of  FAcrrs. —  The  prisoner  was  tried  upon  an  indictment  containing 
six  counts.     The  first  five  counts  are  framed  under  section  5481  of  the  Revised 
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Statutes  of  the  United  States,  and  the  sixth  under  section  5434.     Having  been 
convicted  he  now  moves  for  a  new  trial  and  in  arrest  of  judgment. 

§  2349.  It  is  no  variance  that  an  indictment  does  not  exhibit  a  seal  of  the 
treasury^  and  the  notes  given  in  evidence  show  such  a  seal. 

The  main  question  presented  on  the  motion  for  a  new  trial  is  raised  by  an 
exception  to  the  admission  in  evidence  of  the  counterfeit  notes  offered  to  prove 
the  several  charges  in  the  indictment,  on  the  ground  of  variance;  first,  because 
each  note  exhibits  what  purports  to  be  the  imprint  of  the  seal  of  the  treasury, 
while  the  notes  set  forth  in  the  indictment  exhibit  no  such  imprint.  It  is  con- 
tended that  the  provision  in  section  5172,  authorizing  the  issue  of  circulating 
notes  by  a  banking  association,  which  declares  that  the  notes  shall  **  express 
upon  their  face  that  they  are  secured  by  United  States  bonds  deposited  with 
the  treasurer  of  the  United  States,  by  the  written  or  engraved  signature  of  the 
treasurer  and  register,  and  by  the  imprint  of  the  seal  of  the  treasury,"  renders 
the  imprint  of  the  seal  a  part  of  the  contract,  necessary  to  its  validity,  and, 
therefore,  necessary  to  be  set  out,  and  proved  as  laid.  But  it  is  evident  from 
the  language  of  the  statute,  just  cited,  that  the  imprint  of  the  seal  of  the  treas- 
ury is  simply  intended  to  be  evidence  in  regard  to  the  security  of  the  contract 
and  forms  no  part  of  the  contract  itself.  An  indictment  of  this  character  is 
sufficient  if  it  sets  forth  so  much  of  the  note  as  contains  the  evidence  of  the 
contract,  and  so  much  is  set  forth  in  this  instance.  To  that  extent  the  notes 
admitted  in  evidence  correspond  exactly  with  the  notes  in  the  indictment,  and 
prove  the  substance  of  the  charge,  although  they  exhibit,  in  addition,  what 
purports  to  be  the  imprint  of  the  seal  of  the  treasury. 

§  2350.  It  is  no  variance  that  the  indictment  describes  ^^circulating  notes  of  a 
banking  association  "  as  ^^  national  bank  currency  notes,^^ 

It  is  next  contended  that  there  is  a  fatal  variance  because  the  notes  admitted 
in  evidence  are  circulating  notes  of  a  banking  association,  while  the  notes  set 
forth  in  the  indictment  are  styled  therein  national  bank  currency  notes.  Here, 
the  argument  is,  that  section  5413,  which  provides  that  the  phrase,  "  obligation 
or  other  security  of  the  United  States,"  shall  be  held  to  mean  (among  olher 
things)  "  national  bank  currency,"  has  been  modified  by  the  use,  in  section  5434, 
of  the  words  "any  obligation  or  other  security  of  the  United  States,  or  cir- 
culating note  of  any  banking  association  organized  or  acting  under  the  laws 
thereof,"  and  that  a  distinction  must  now  be  drawn  between  the  circulating 
notes  issued  by  a  banking  association  and  national  bank  currency.  Section  5431 
is  claimed  to  be  no  longer  applicable  to  such  circulating  notes,  and  it  is  urged 
that  the  notes  admitted  in  evidence  do  not  correspond  with  the  description 
given  in  the  indictment.  Upon  this  question  our  opinion  is  that  there  was  no 
intention  to  create  a  distinction  between  national  bank  currency  and  the  circu- 
lating notes  issued  by  a  banking  association,  by  the  language  employed  in  sec- 
tion 6434,  and  that  section  5413  is  not  modified  by  section  5434.  The  words 
**or  circulating  note,"  etc.,  in  section  5434,  were  inserted  through  excess  of 
caution,  no  doubt.  If  there  had  been  the  intention  to  modify  section  5413, 
and  thereby  to  change  the  scope  of  section  5415  and  section  5431,  it  may  be 
presumed  that  such  an  intention  would  have  been  plainly  expressed,  and  not 
left  to  follow  from  a  doubtful  implication.  The  notes  v;ere,  therefore,  correctly 
designated  as  national  bank  currency  notes,  that  being  the  designation  of  such 
notes  in  section  5413.  Besides,  the  notes  are  set  out  at  length  in  the  indict- 
ment, and  show  on  their  face  that  they  are  circulating  notes  of  a  banking  as- 
sociation organized  under  the  laws  of  the  United  States.     The  designation  of 
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their  le^^^l  chiiracter,  given  in  the  indictment,  becomes,  then,  immaterial.  Eeg- 
ina  V.  Williams,  2  Den.  C.  C,  61;  United  States  v.  Trout,  4  Biss.,  105 
(§§  2340-43,  supra). 

§  2351.    Variances  held  im  maieriaL 

Several  other  points  of  variance  were  made  at  the  trial,  viz. :  that  the  num- 
bers—  the  figure  5  in  the  corner —  the  words,  "  printed  by  the  bureau  of  en- 
graving and  printing,  treasury  department," — the  words,  "Act  approved 
June  30,"— the  words  "Xew  York"  and  "  U.  S.,"  over  the  seal,— and  the 
word  "Excelsior," — which  appear  on  the  notes  admitted  in  evidence,  do  not 
appear  on  the  notes  set  forth  in  the  indictment.  But  these  differences  have 
not  been  relied  on  here  and  are  immaterial.  Comm.  v.  Stevens,  1  Mass,,  203; 
Comm.  V,  Bailey,  1  Mass.,  62. 

§  2352.  A  question  of  evidence.     Order  of  proof . 

The  only  remaining  question  presented  by  the  motion  for  a  new  trial,  and 
calling  for  attention,  arose  as  follows:  At  the  close  of  the  evidence  for  the 
prosecution,  a  request  was  made  in  behalf  of  the  defendant  that  the  court;  in- 
struct the  district  attorney  to  call,  as  a  witness  in  behalf  of  the  government, 
one  McGuire.  The  request  was  refused,  and  McGuire  was  not  then  called. 
Subsequently,  and  when  the  evidence  for  the  defense  had  been  given,  the  dis- 
trict attorney  oflfered  McGuire  as  a  witness  to  give  evidence  in  rebuttal.  Ob- 
jection was  taken  to  the  witness'  being  allowed  to  testify,  which  was  overruled, 
and  the  witness  then  gave  evidence  in  rebuttal.  To  these  rulings  exception 
was  taken. 

The  only  ground  upon  which  the  request  for  the  instruction  to  the  district 
attorney,  and  the  subsequent  objection  to  the  witness  McGuire,  w^ere  placed  is 
that  injustice  would  be  done  to  permit  this  witness  to  be  informed  of  the  testi- 
mony of  the  prisoner,  and  then  to  go  upon  the  stand  and  contradict  him.  The 
case  shows  that  when  the  instruction  to  the  district  attorney  was  prayed,  evi- 
dence had  been  given  that  McGuire  was  the  person  who  communicated  the 
fact  of  the  possession  of  these  notes  by  the  prisoner;  and  that  he  had  said  that 
the  prisoner  had  given  him  a  five-dollar  counterfeit  note  on  the  day  of  his 
arrest.  "Whether  this  evidence  had  been  drawn  out  by  the  defendant  or  the 
prosecution  does  not  appear  in  the  case;  but  the  absence  of  any  objection  from 
the  defendant  shows  that,  if  not  called  out  by  the  defense,  no  point  was  made 
in  regard  to  its  admission.  Whether  it  was  in  the  power  of  the  district  attor- 
ney to  produce  McGuire  while  the  case  was  with  the  prosecution  does  not 
appear. 

The  ruling  objected  to  seems  to  relate  simply  to  the  order  of  proof,  but, 
without  intending  to  admit  that  a  ruling  of  that  character  is  subject  to  review, 
we  may  say  that  we  are  unable  to  see,  from  the  case,  that  any  injustice  was 
done  to  the  defendant  by  the  course  pursued.  Whether  the  evidence  of  Mc- 
Guire was  necessary  to  make  out  a  case  for  the  prosecution  belonged  to  the 
district  attorney  to  determine  for  himself.  If  McGuire  was  the  bad  person 
supposed  by  the  defense,  the  district  attorney  was  justified  in  avoiding,  if  pos- 
sible, presenting  him  to  the  jury  as  a  witness  to  establish  the  case  for  the  gov- 
ernment. What  the  defendant  would  testify  to  could  not  be  foreseen,  and, 
when  the  defendant's  testimony  compelled  the  production  of  evidence  in  rebut- 
tal, the  right  of  the  prosecution  to  present  such  evidence  by  the  testimony  of 
any  witness  able  to  testify  to  the  facts  is  not  open  to  question. 

§  2353.  Ahseiice  of  seal  of  treasury. 

There  romain  to  be  considered  the  points  made  in  support  of  the  motion  in 
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arrest  of  judgment.  It  is  said  that  the  notes  set  forth  in  the  indictment  arc 
not  valid  contracts,  owing  to  the  absence  of  the  seal,  and,  therefore,  not  the 
subject  of  forgery.  To  this  there  is  one  sufficient  answer,  that,  as  already 
stated,  the  seal  of  the  treasury  forms  no  part  of  the  contract.  Again,  it  is 
contended  the  indictment  is  bad  because  it  avers  that  the  forged  note  purported 
to  bear  the  imprint  of  the  seal  of  the  treasury,  but  omits  to  give  a  copy  of  the 
seal.  It  is  said  that,  while  it  would,  perhaps,  be  unnecessary  to  say  anything 
about  the  devices,  yet  when  they  are  described  a  fao  simile  or  copy  must  be 
given.  But  if,  as  has  been  seen,  it  was  unnecessary  in  setting  forth  the  note 
to  set  forth  the  seal,  stating  that  the  note  purported  to  have  a  seal  cannot 
aflfect  the  validity  of  the  indictment. 

§  2354*  Particularity  of  description.  The  subject-matter  of  a  former  trial 
may  he  proved  like  any  other  fact 

It  is  further  contended  that  the  indictment  is  insufficient  because,  by  omit- 
ting the  nurabprs  on  the  bills,  it  renders  the  record  unavailable  as  a  bar  to  a 
subsequent  prosecution  for  the  same  offense.  The  case  does  not  show  that  the 
numbers  upon  any  one  of  the  notes  admitted  in  evidence  wouhl  identify  the 
note.  On  the  contrary,  several  of  the  notes  exhibit  the  same  numbers.  Nor 
is  it  necessary  that  the  indictment  be  so  particular  that  the  record  will,  upon 
its  face,  and  without  extrinsic  evidence,  identify  the  subject-matter  of  the 
charge.  The  subject-matter  of  a  former  trial  is  always  a  matter  of  evidence 
and  may  be  proved  like  any  other  fact.  The  books  show  many  cases  where 
such  a  particularity  of  description  as  is  here  contended  for  has  been  held  un- 
necessary. 

§  2355.  Different  offenses  are  properly  charged  in  different  counts  of  the  in- 
diclment  under  the  acts  of  congress. 

Lastly,  it  is  contended  that  judgment  must  be  arrested  because  the  indict- 
ment charges  different  offenses,  for  which  different  punishments  are  prescribed 
by  statute;  and  Tweed's  case  (People  v,  Liscomb,  60  N.  T.,  559)  is  cited  in 
support  of  the  objection.  An  examination  of  the  doctrine  declared  in  that 
case  would  be  out  of  place  here,  because  this  is  a  prosecution  instituted  under 
a  statute  of  the  United  States,  which  permits  the  joinder  of  separate  and  dis- 
tinct offenses  in  one  indictment,  in  separate  counts.  No  doubt  is  entertained 
that  section  1024  of  the  Revised  Statutes  permits  the  joinder  in  a  single  in- 
dictment, in  separate  counts,  of  offenses  created  by  section  5431  and  an  offense 
created  by  section  5434,  notwithstanding  the  fact  that  the  punishment  pre- 
scribed by  section  5431  is  a  fine  of  not  more  than  $5,000,  and  imprison- 
ment at  hard  labor  not  more  than  fifteen  years,  and  the  punishment  prescribed 
by  section  5434  is  imprisonment  at  hard  labor  not  more  than  ten  years, 
or  a  fine  of  not  more  than  $5,000,  or  both.  It  would  seem,  from  the  case, 
that,  in  this  instance,  the  several  charges  are  for  the  same  transaction,  or 
for  transactions  connected  together.  They  appear  to  have  occurred  at  the 
same  time  and  were  proved  by  the  same  witnesses.  But,  if  not,  the  offenses 
are  similar  in  character,  the  challenges  are  the  same,  and  the  punishments 
alike  in  kind,  dififering  only  in  degree,  and  they  are,  therefore,  of  "  the 
same  class  of  crimes"  within  the  meaning  of  section  1024.  Whether  the 
joinder  was  calculated  to  embarrass  the  prisoner,  and,  therefore,  the  offenses 
not  *'  properly  joined,"  within  the  meaning  of  the  statute,  was  a  question  to 
be  determined  by  the  judge  in  his  discretion,  on  a  motion  to  quash  or  to  com- 
pel an  election.     Coram,  v.  Birdsall,  69  Penn.,  482. 

No  difficulty  in  regard  to  the  ju  igment  to  be  entered  arises  from  the  differ- 
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ence  between  section  5i31  and  section  54:34:  in  respect  to  the  punishment  pre- 
scribed. The  prisoner  has  been  convicted  of  the  several  offenses  charged  in 
the  indictment.  Each  count,  charging  a  separate  and  distinct  offense,  is,  in 
legal  effect,  a  separate  indictment,  and  a  conviction  thereon  may  be  followed 
by  a  sentence  imposing  such  punishment  as  the  statute  has  prescribed  for  that 
offense.  The  statute^  in  permitting  the  joinder  of  different  offenses  in  a  single 
indictment,  and  even  the  consolidation  of  two  or  more  indictments,  by  neces- 
sary implication  authorizes  a  separate  punishment  for  each  offense  proved. 
Otherwise,  a  conviction  of  offenses  permitted  to  be  joined  would  be  the  same, 
in  effect,  as  an  acquittal.  Yfe  have  now  considered  all  the  points  in  behalf  of 
the  prisoner  that  can  be  claimed  to  be  worthy  of  notice,  and  find  no  ground 
upon  which  to  grant  a  new  trial  or  arrest  the  judgment.  The  motions  are 
therefore  denied. 

§  2856.  Draft  —  RIgrht  to  draw.—  Upon  an  indictment  for  the  forging  of  a  draft  under  the 
act  of  Maryland  of  1799,  using  the  words  '*  draught  for  the  payment  of  money,  or  delivery 
of  goods,  or  other  valuable  articles,"  it  was  considered  no  objection  that  the  indictment  did 
not  aver  that  the  person  whose  name  was  forged  as  drawer  had  a  right  to  draw.  United  States 
V.  Bates,  2  Cr.  C.  C,  1. 

§2357.  Indorsements.— In  an  indictment  for  forging  a  bill  in  the  name  of  a  fictitious 
drawer  and  indorser,  it  is  not  necessary  to  set  out  subsequent  indorsements.  United  States 
r.  Peacock,*  1  Cr.  G.  C,  215. 

§2358.  Setting  ont  a  note.— An  indictment  for  forging  a  note  must  set  forth  the  note 
clearly  and  accurately.  Where,  in  the  indictment,  the  signature  to  the  note  was  written  **  W. 
Marbury,"  and  the  signature  to  the  note  was  *'Wm.  Marbury,"  the  court  refused  to  allow 
the  note  to  be  given  in  evidence.     United  States  v.  Smith,  2  Cr.  C.  C,  111.     See  §  2314. 

§  2859.  Alteration. —  An  indictment  charging  the  defendant  with  having  falsely  and  fraud- 
ulently altered  a  certain  abstract  of  account  by  obliterating  certain  words  is  not  a  sufficient 
indictment  for  forgery,  where  it  does  not  contain  the  technical  term  "forged  "  or  **  counter- 
feited."   (Cranch,  C.  J.,  dissented.)    United  States  v.  Watkins,*  3  Cr.  C.  C,  441. 

§  2860.  Bank  order  —  Yarlance.—  Where  an  indictment  for  passing  a  counterfeit  bank 
order  charges  the  order  to  purport  to  be  drawn  on  the  cashier  of  the  corporation  of  the  presi- 
dent and  directors  of  the  Bank  of  the  United  States;  and  the  order  is  drawn  on  the  cashier  of 
the  Bank  of  the  United  States,  the  indictment  will  be  held  good,  if  it  follows  the  language  of 
the  statute,  and  the  order  will  be  received.  The  cashier  of  the  bank  is  the  cashier  of  the  cor- 
poration, and  an  order  drawn  on  him  is  drawn  on  the  corporation.  United  States  v.  Hin- 
man,*  1  Bald.,  292.     See  g  2316. 

$^  2301.  Expiration  of  charter  of  corporation.— An  indictment  may  be  good,  under  the 
penitentiary  act  for  the  District  of  Columbia  punishing  any  person  who  shall  pass,  utter  or 
publish  as  true  '*any  falsely  made,  uttered,  forged  or  counterfeited  paper  writing,  or  printed 
paper,  to  the  prejudice  of  the  right  of  any  other  person,  body  politic  or  corporate,"  although 
the  charter  of  the  bank  whose  notes  are  charged  to  have  been  forged  had,  at  the  time  of  the 
alleged  forgery,  expired  by  its  own  limitation,  the  bank  being  still  in  existence  under  a  pre- 
vision in  its  charter  that,  "notwithstanding  the  expiration  of  the  term  for  which  the  said 
corporation  is  created,  it  shall  be  lawful  to  use  the  corporate  name,  style  and  capacity  for  the 
purpose  of  suits;  for  the  final  settlement  and  liquidation  of  the  affairs  and  accounts  of  the 
corporation;  and  for  the  sale  and  disposition  of  their  estate,  real,  personal  and  mixed." 
United  States  v.  Noble,*  5  Cr.  C.  C,  371. 

§  2302.  Purport  of  note  or  bill.—  An  indictment  under  the  eighteenth  section  of  the 
charter  of  the  Bank  of  the  United  States,  declaring  that  •*  if  any  person  shall  pass,  utter  or 
publish,  or  attempt  to  pass,  utter  or  publish,  as  true,  any  false,  forged  or  counterfeited  bill  or 
note  purporting  to  be  a  bill  or  note  issued  by  order  of  the  president,  directors  and  com[)any 
of  the  said  bank,"  he  shall  be  adjudged  guilty,  etc.,  will  be  held  to  be  bad  if  it  does  not  aver 
that  the  forged  note  purported  to  be  a  bill  or  note  issued  by  the  order  of  the  president,  direct- 
ors and  company  of  the  said  bank.     Ibid.     See  g  2822. 

§2363.  Intent. —  Where  one  was  convicted  upon  trial  of  an  indictment  based  on  section 
5463  of  the  Revised  Statutes,  charging  him  with  having  forged  a  material  indorsement  upon 
a  postoffice  money  order,  with  intent  to  defraud  A.  B.,  it  was  held  that  the  intent  to  defraud 
is  the  element  of  the  offense,  and  the  indictment  need  not  have  alleged  an  intent  to  defi-aud 
the  United  States.     United  States  v.  Morris,*  16  Blatch.,  133.    See  §  2327. 

640 


INDICTMENT.— COUNTERFEITING  AND  FORGERY.       §§23(^2871. 

§  23G4.  Under  the  nineteenth  section  of  the  charter  of  the  Bank  of  the  United  States,  pun- 
ishing any  person  **  who  shall  have  in  his  custody  or  possession  any  blank  note  or  notes,  bill 
or  bills,  engraved  and  printed  after  the  similitude  of  any  notes  or  bills  issued  by  said  corpo- 
ration, with  intent  to  use  such  blanks,  or  cause  or  suffer  the  same  to  be  used,  in  forging  or 
counterfeiting  any  of  the  notes  or  bills  issued  by  said  corporation,"  there  is  no  objection  to 
an  indictment  using  the  language  of  this  section,  one  count  of  which  charges  an  intent  to 
defraud  the  corporation,  and  the  other  with  intent  to  defraud  the  person  or  persons  to  whom 
the  same  should  be  uttered  and  passed.    United  States  v.  Noble,*  5  Cr.  C.  C,  871. 

g  2305.  The  intent  to  pass,  etc.,  constitutes  no  part  of  the  crime  of  falsely  making,  forging 
or  counterfeiting  the  coin  of  the  United  States,  as  defined  by  the  act  of  congress  of  1825.  An 
indictment  which  charges,  in  the  language  of  the  statute,  that  the  defendant  "  did  falsely 
make,"  etc.,  is  sufficient  without  alleging  any  intent  to  pass  or  defraud.  The  intent  to  pass 
as  true,  and  to  defraud,  which  is  made  an  ingredient  of  a  distinct  offense  defined  by  the  same 
act,  viz.,  the  passing,  etc.,  or  bringing  into  the  United  States  with  intent  to  pass  as  true, 
knowing  the  sama  to  be  false,  with  intent  to  defraud,  does  not  relate  to  the  offense  of  false 
making.    United  States  v.  Peters,*  2  Abb..  494. 

Ji  2366.  An  indictment  for  forgery  must  allege  the  offense  to  have  been  committed  with 
the  intention  of  defrauding  some  person  or  corporation,  and  this  allegation  must  be  proved 
as  laid,  Tliis  is  the  general  rule,  but  it  must  be  taken  with  this  qualification:  If  a  person  in 
whose  name  a  forged  note,  bill,  order  or  check  is  drawn,  or  the  one  on  whom  it  is  drawn, 
would,  if  genuine,  be  bound  to  pay  it,  the  law  infers  and  takes,  as  proved,  the  intention  to 
defraud  and  injure  such  person,  from  the  act  of  forging,  or  knowingly  passing  such  paper. 
It  is  not  necessary  that  any  actual  injury  be  sustained  or  fraud  practiced  in  fact,  on  the  per- 
son who  was  the  subject  of  meditated  fraud  or  injury.  This  part  of  the  offense  consists  in 
mere  intention,  and  if  that  intention  can  be  consummated,  the  offense  is  complete.  United 
States  V.  Shellmire,*  Bald.,  370. 

^3307.  Name  of  perHon  to  whom  connterfolt  was  passed.— Section  8  of  the  act  of  May 
16, 1866,  and  section  21  of  the  act  of  March  3,  182o,  provide,  in  substance,  that  if  any  person 
shall  forge  or  counterfeit  a  five-cent  piece,  composed  of  copper  and  nickel,  or  shall  pass  any 
such  forged  or  counterfeited  coin  v.-ith  intent  to  defraud  any  body  politic  or  corporate,  or  any 
other  person  or  persons  whatsoever,  he  shall  be  deemed  guilty  of  a  felony.  An  indictment 
under  these  acts  for  uttering  and  passing,  etc.,  which  charges  the  intent  to  defraud  a  cer:a'n 
person,  naming  him,  need  not  aver  the  name  of  the  person  to  whom  the  counterfeit  coin  was 
passed.    United  hitates  v.  Bejandio,*  1  Woods,  294. 

S  2368.  Averment  as  to  prejudice. —  Under  the  penitentiary  act  for  the  District  of  Colum- 
hia.  declaring  that  **  every  person  duly  convicted  of  having  passed,  uttered  or  published,  or 
atiemi>ted  to  pass,  utter  or  publish,  as  true,  any  such  falsely  made,  uttered,  forged  or  counter- 
ftsted  paper  writing,  or  printed  paper,  to  the  prejudice  of  the  right  of  any  other  person, 
body  politic  or  corporate,  or  voluntary  association,  knowing  the  same  to  be  falsely  made," 
etc.,  "with  intent  to  defraud  such  person,  body  politic,"  etc.,  "shall  be  sentenced,"  etc.,  an 
indictment  muf^t  allege  the  act  to  have  been  done  to  the  prejudice  of  the  right  of  another 
person,  etc.     United  States  v.  Noble,*  5  Cr.  C.  C.  371. 

§  2369.  An  indictment  under  tlie  eleventh  section  of  the  poniteutiary  act  of  ^larch  2,  1831, 
declaring  **  that  every  person  duly  convicted  of  having  uttered  as  true  any  such  falsely  made, 
altered,  forged  or  counterfeited  paper  writing  or  priiited  pai)pr.  to  the  prejudice  of  the  right 
of  another  person,"  etc.,  "knowing  the  same  to  be  falsely  made,"  etc.,  "with  intent  to  de- 
fraud such  person,"  etc.,  "shall  be  sentenced,"  etc.,  which  charges  the  common  law  offense, 
and  also  describes  the  offense  according  to  the  act  of  Maryland  of  1799,  cli.  75,  need  not  charge 
in  the  exact  language  of  the  act  that  the  uttering  was  "  to  the  prejudice  of  the  right  of  any 
other  person."  Nor  need  the  indictment  state  that  the  check  uttered  was  "a  paper  w-riting 
or  printed  paper."  (Crajjch,  C.  J.,  dissented.)  United  States  v.  McCarthy,*  4  Cr.  C.  C, 
304. 

g  2370.  Certificate  issned  by  an  officer.— An  indictment  for  forgery,  under  the  nineteenth 
section  of  the  act  of  March  8,  1825  (4  Stat,  at  L.,  120 »,  in  altering  a  particular  certificate 
authorized  to  be  issued  under  the  law  of  March  2,  1799  (1  Stat,  at  L.,  659),  by  the  supervisor  of 
a  port,  alleged  that  the  certificate  in  question  was  issued  by  the  collector,  by  virtue  of  his 
otlfice.  Held,  that  the  indictment  was  bad  notwithstanding  the  law  of  March  3,  1803  (2  Stat, 
at  L.,  243),  which  gave  the  president  power  to  designate  s-ome  other  oflScer  to  perform  the 
duties  of  supervisor,  and  although  the  collector  w^as  performing  these  duties,  for  if  designated 
the  indictment  should  have  alleged  that  it  was  issued  by  the  collector  acting  in  his  capacity 
as  supervisor.     United  States  v.  Schoyer,*  2  Blatch.,  59. 

f5  2371.  No  allegation  of  forgery.— An  indictment  making  the  offen?eto  consist  in  having, 
"ostensibly  for  the  public  service,  but  falsely  and  without  authority,  caused  and  procured  to 
be  issued  from  the  navy  department  of  the  United  States,"  a  certain  requisition,  admits  the 
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requisition  to  have  been  a  true  one,  and,  containing  no  allepration  that  the  defendant  forged 
and  counterfeited  it,  does  not  charge  the  crime  of  forgery.  United  States  v,  WaikinSf*  3  Cr. 
C.  C,  441. 

g  2372.  Charging  an  erasure.— An  allegation  that  an  erasure  was  made  by  the  defendant 
as  a  false  pretense' for  obtaining  money  is  not  good,  where  the  indictment  ii;self  slu>W8  that 
tlie  erasure  was  made  after  the  money  was  received.  An  averment  that  the  erasure  was  made 
in  order  to  enable  tlie  defendant  to  keep  the  money  is  likewise  of  no  value,  where  the  ofifent* 
charged  is  not  the  keeping  of  the  money,  but  the  obtaining  it  by  false  pretenses.  An  allega- 
tion that  the  erasure  was  made  in  order  to  consummate  tlie  f  mud  is  worthless,  where  the  in- 
dictment shows  tliat  the  fraud  had  been  consummated  before  the  erasure.  Tliat  the  erasure 
was  made  with  intent  to  conceal  the  fraud  is  a  wortliless  averment,  where  the  charge  is  for 
perpetrating,  and  not  concealing,  the  fraud.    Ibid. 

5.  Violation  of  Internal  Revenue  Law8. 

[See  vm,  tupra.^ 

SmsxLBLY  —  Removal  of  spirits;  duplicity,  §  2373;  averment  that  taxes  toere  not  paid,  %  2374; 
need  not  allege  time  of  removal,  g  2375. — Defrauding  government  of  tax,  ^  2376. —  Carry- 
ing on  business  of  retail  liquor  dealer  without  a  license,  §  2377. —  Dealing  in  tobacco  with- 
out paying  special  tax,  §  237S.— iCeep/n^  billiard  table  without  payment  of  tax,  §§  2879, 
2'SSO.-- Negativing  exceptions  in  statutes,  ^  2381.—  Unlawfully  using  a  still  ^§  2382.  238S; 
cJiarging  the  intent,  ^^  2384,  2390,  2391. —  Need  not  allege  special  acts  of  Iceeping  distillery, 
§§  23^5,  2380.— i^'oo/  as  to  strength  of  spirits  distilled,  §  2387,—  New  law  going  into  oper- 
ation, ^  2388.—  Executing  a  fraudulent  bond,  §  2SS9.—  Acts  sJtowing  attempt  to  defraud 
should  be  alleged,  when,  ^  2391.—  Failure  to  cancel  stamps,  %  2393.— Pntr^jier*  making  a 
false  return,  §  2393. 

§  2873.  Where  an  indictment  under  section  8296  of  the  Revised  Statutes  chargee  the 
removal  of  spirits  on  which  the  tax  has  not  been  paid  to  a  pl<ice  other  than  the  distillery 
warehouse,  and  the  concealment  thereof,  the  indictment  is  not  bad  for  duplicity,  for  the  con- 
caalment  charged  is  only  of  the  spirits  removed,  and  the  whole  thing  is  but  one  transaction. 
United  States  v.  Nunnemacher,  §§  2394-99. 

§  2874.  An  allegation  in  an  indictment  that  the  tax  on  certain  spirits  fraudulently  removed 
had  not  been  paid  is  a  sufficient  showing  that  the  taxes  were,  at  the  time  of  such  remova], 
due  and  owing.     Ibid, 

§  2875.  In  an  indictment  for  fraudulently  removing  spirits  from  a  distillery  to  a  place  other 
than  a  distillery  warehouse,  without  payment  of  the  tax  thereon,  it  is  not  necessary  to  allege 
the  time  when  the  spirits  were  distilled.     IbUL 

g  237^  Under  an  indictment  charging  the  defendant  in  one  count  with  defrauding  the 
government  of  the  tax  on  spirits  distilled  by  him,  and  under  the  other  with  engaging  in  the 
business  of  distiller  with  the  unlawful  intent  to  defraud  the  government  of  the  tax  on  such 
spirits,  the  prosecution  is  not  confined  to  the  first  act  of  selling  it  attempted  to  prove,  but  all 
acts,  however  numerous,  wliich  show,  either  that  the  accused  defrauded  the  government  of 
the  tax,  or  carried  on  the  business  with  that  intent,  are  admissible.  Each  such  separate 
sale  is  not  a  distinct  offense,  but  together  they  show  the  design  and  the  intent,  and  are  acts 
by  which  the  fraud  was  perpetrated.     United  States  v,  Staton,  gj5  2400,  2401. 

§  2877.  An  indictment  which  charges  the  defendant,  in  the  language  of  the  statute,  with 
carrying  on  the  business  of  a  retail  liquor  dealer  at  a  certain  place  and  between  certain  dates, 
without  having  paid  the  special  tax  or  license,  is  sufficient.  It  need  not  state  how  or  the 
means  whereby  he  became  such  a  dealer.     United  States  v.  Howard,  g§  2402-2406. 

§  2378.  All  persons  dealing  in  tobacco  not  being  liable  to  pay  a  special  tax,  an  indictment 
for  being  a  dealer  in  tobacco  without  payment  of  the  special  tax  must  state  some  particular 
circumstances  necessary  to  make  the  defendant  liable  to  pay  a  deAler  s  tax.    Ibid, 

§  23  79.  Under  a  statute  prescribing  a  penalty  for  keeping  a  billiard  table  without  first  paying 
a  special  tax,  any  person  who  appears  to  be,  and  for  the  time  being  is.  in  possession  and  con- 
trol of  a  place  or  building  where  a  billiard  table  is  kept  for  public  use,  is  prima /acie  the 
proprietor  of  the  billiard  room,  and  liable  to  pay  this  special  tax ;  and  this,  although  the  gen- 
eral property  and  the  ultimate  control  of  the  place  and  table  be  in  some  one  else.    Ibid. 

§  2380.  An  allegation  that  the  defendant  **  carried  on  the  business  and  occupation  of  keep- 
ing and  running  a  billiard  table"  in  a  particular  building  is  equivalent  to  an  allegation  that 
he  carried  on  the  business,  etc.,  of  keeping  a  billiard  room,  and  that  he  was,  for  the  time  be- 
ing, the  proprietor  thereof .    Ibid, 

^  238 1.  Ihe  last-clause  of  section  78  of  the  act  of  congi-essof  Julv  2.\  1SG8  (15  Stat,  at  L..  159), 
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contains  no  exception  which  mast  be  negatived  in  an  indictment  founded  upon  IL    United 
States  V.  Imsand,  g.^  2407-2409. 

§  2382.  It  is  not  necessary  in  an  indie. ment  for  unlawfully  using  a  still  and  other  distilling 
apparatus  to  allege  that  the  spirits  distilled  were  alcoholic,  where  it  is  charged  that  the  appa- 
ratus was  used  ''  for  the  purpose  of  distilling,  within  the  intent  and  meaning  of  the  internal 
revenue  laws  of  the  United  States."    United  States  i\  Simmons,  ^jj  2410-14. 

^  23S3.  Where  an  indictment  charges  the  defendant  with  causing  to  be  procured  certain 
apparatus  for  the  distillation  of  liquors,  it  is  not  necessary  to  set  forth  the  means  whereby  the 
unlawful  use  of  such  apparatus  was  procured.     Ibid, 

§2884.  An  indictment  charging  a  person  with  carrying  on  •*the  business  of  a  distiller 
.  .  .  with  the  intent  to  defraud  the  United  States,"  etc.,  is  sufficient.  It  sufficiently  alleges 
an  unlawful  act,  and  it  is  not  necessary  to  set  out  the  particular  means  by  which  tlie  United 
States  was  to  be  defrauded,  nor  to  set  out  the  different  acts  by  which  the  intent  charged  was 
manifested.    Ibid, 

g  2S8o.  An  indictment  for  caiTying  on  a  certain  trade  or  business,  as  that  of  distiller,  with- 
out having  first  paid  the  special  tax,  need  not  set  forth  the  particular  acts  which  make  up  the 
trading  or  the  keeping  of  a  distillery.  To  charge  the  acts  as  having  been  done  on  divers  days 
between  two  certain  days  is  sufficient.     United  States  v.  Fox,  J^g  3415-18. 

^  2386.  **Then  and  there  distilling  and  manufacturing  spirits  to  a  very  large  amount,  to 
wit,  the  number  and  amount  of  one  thousand  gallons  of  proof  spirit/'  is  a  good  allegation 
that  the  defendant  did  then  and  there  distill.    Ibid. 

$5  2887.  An  allegation  in  an  indictment  for  being  engaged  in  distilling,  that  the  defendant 
distilled  one  thousand  gallons  of  proof  spirit,  does  not  confine  the  government  to  show  the 
manufacture  of  a  spirit  at  the  exact  strength  of  first  proof,  as  established  by  another  part  of 
the  statute,  that  is,  one-half  alcohol.  The  expression  ''galK.ns  of  proof  spirit"  is  not  in- 
tended to  be  descriptive  of  the  kind  or  strength  of  the  spirit  distilled,  but  only  of  the  quantity 
according  to  the  statute  standard.     Ibid. 

§  2888.  An  indictment  charging  the  defendant  with  carrying  on  the  business  of  distiller 
from  September  1,  1866,  to  December  10,  1866,  without  paying  the  tax  r_*quired  by  the  act 
which  went  into  effect  on  September  2,  1866.  should  allege  that  the  defenidut  began  business 
under  the  new  law,  or  that  he  was  not  licensed  under  the  old  law,  under  which  licenses  ran 
from  May  to  May,  or  that,  having  been  so  licensed  and  having  been  assessed  an  additional 
lee  under  the  new  law,  he  had  not  paid  it.     Ibid. 

g  2889.  An  indictment  under  the  forty-second  section  of  the  act  of  July  18,  1866  (14  Stat,  at 
L.,  102),  charged  the  defendant  with  executing,  procuring  to  be  executed,  and  conniving  aD 
the  execution  of,  a  fraudulent  bond  by  which  the  payment  of  certain  taxes  was  evaded.  Hcld^ 
that  it  was  not  necessary  to  set  out  the  particulars  in  which  the  bond  was  fraudulent,  or  the 
manner  in  which  the  taxes  were  evaded,  or  the  manner  in  which  the  defendant  executed 
the  bond  or  procured  or  connived  at  its  execution.    United  States  v.  Henry,  g§  2419-21. 

g  2890.  An  indictment  charged  that  the  defendant  did  engage  in  and  carry  on  the  business 
of  a  distiller,  .etc.,  with  intent  then  and  there  to  defraud  the  United  States  of  the  tax  due  on 
each  and  every  gallon  of  one  thousand  gallons  of  proof  spirits  thereafter  to  be  distilled  by 
him.  Heldt  that  it  was  not  necessary  to  set  out  facts  showing  the  intent  of  the  defendant, 
but  that  the  allegation  was  sufficient.     United  States  v.  Ulrici,  Jig  2422-2S. 

§  2891.  An  indictment  charged  in  one  count  that  the  defendant,  being  engaged  in  the  busi- 
uess  of  distilling  at  a  certain  place,  did,  wh;le  so  engaged,  attempt  to  defraud  the  United 
States  out  of  taxes  imposed  by  law.  Nothing  was  said  as  to  the  intent  of  the  defendant  or  as 
to  the  way  in  which  the  defendant  attempted  to  defraud  the  government.  Held,  that  some 
acts  showing  the  attempt  should  have  been  specified,  and  that  the  count  was  bad.    Ibid. 

§  2892.  It  is  a  crime  for  any  person  not  to  cancel  the  stamps  on  any  package  of  distilled 
liquors  emptied  by  him,  and  an  indictment  for  that  offense  need  not  charge  that  the  failure 
was  wilful  and  intentional.    Ibid. 

§  2898.  Where  two  persons  composing  a  partnership  make  and  sign  a  false  return  to  the 
assessor  of  internal  revenue  in  the  firm  name  they  may  be  indicted  jointly.  United  States  r 
McGinnis,  §§  2429-30. 

[Notes.- See  §§  2481-24^6.] 

UNITED  STATES  v.  NUNNEMACHER. 
(Circuit  Court  for  Wisconsin:  7  Bissell,  129-141.     1876.) 

Statement  of  Facts. —  Proceedings  had  under  an  indictment  charging  the 
defendants  with  unlawful  removal  of  spirits.  Defendants  now  moved  to  quash 
the  indictment  for  duplicit}'.     In  the  first  count  of  the  indictment  it  is  all  ged 
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that  defendants,  on  the  18th  of  December,  187i,  removed,  and  abetted  the 
removal  of,  three  thousand  five  hundred  proof  gallons  of  spirits  from  the  dis- 
tillery of  one  Guenther  to  a  place  other  than  the  distillery  warehouse  of  the 
said  Guenther,  the  tax  on  the  same  not  having  been  paid,  and  that  they  con- 
cealed, and  abetted  in  the  concealment  of,  said  spirits.  In  the  second  count  it 
is  alleged  that  three  thousand  gallons  of  spirits  were  removed  and  concealed 
by  them  on  the  21st  of  December,  1874. 

Opinion  by  Dyer,  J. 

The  statute,  section  3296,  provides  that,  "  whenever  any  person  removes,  or 
aids  or  abets  in  the  removal  of,  any  distilled  spirits,  on  which  the  tax  has  not 
been  paid,  to  a  place  other  tlian  the  distillery  warehouse  provided  by  law,  or 
conceals  or  aids  in  the  concealment  of  any  spirits  so  removed,  or  removes  or 
aids  or  abets  in  the  removal  of  any  distilled  spirits  from  any  distillery  ware- 
bouse,  or  other  warehouse  for  distilled  spirits  authorized  by  law,  in  any  manner 
other  than  is  provided  by  law,  or  conceals  or  aids  in  the  concealment  of  any 
spirits  so  removed,  he  shall  be  liable"  to  certain  penalties. 

The  two  counts  mentioned  are  based  upon  the  first  general  division  of  this 
section,  and  a  motion  is  made  to  quash  these  counts  on  the  ground  of  duplicity, 
it  being  claimed  that  the  removal  and  concealment  of  spirits  as  mentioned  in 
the  statute,  and  according  to  the  terms  of  the  statute,  are  distinct  and  inde- 
pendent offenses,  which  cannot  be  properly  joined  in  one  count.  It  will  be 
noticed  that  the  section  of  the  statute  in  question  contains  two  general  divis- 
ions: 1st,  the  removal  of  distilled  spirits  to  a  place  other  than  the  distiller}' 
warehouse  provided  by  law,  or  the  concealment  of  spirits  so  removed;  2d,  the 
removal  of  distilled  spirits  from  a  distillery  warehouse,  or  other  warehouse 
authorized  by  law,  in  any  manner  other  than  is  provided  by  law,  or  the  con- 
cealment of  spirits  so  removed.  I  have  had  some  doubt  whether  each  of  these 
divisions  of  the  section  was  not  intended,  on  its  face,  to  express  substantially 
one  offense.  But  I  am  not  willing  to  rest  the  question  absolutely  on  such  a 
construction. 

§  239-1-.  A  connt  in  an  indictment  charging  two  distinct  offenses  is  had. 

It  is  a  general  rule  that  a  count  in  an  indictment  which  charges  two  distinct, 
independent  offenses  is  bad,  and  should  be  quashed  on  motion.  Whart.  Or.  L., 
§  382.  A-capital  offense  and  a  misdemeanor  cannot  be  charged  in  the  same 
count.  United  States  v.  Sharp,  1  Pet.  C.  C,  131.  An  indictment  for  forgery, 
stating  two  distinct  offenses,  as  the  forging  of  a  mortgage  and  of  a  receipt  in- 
dorsed thereon,  and  requiring  different  punishments,  has  been  held  bad.  1 
Whart.  Or.  L.,  §  382.  A  count  charging  horse  stealing  and  ordinary  larceny, 
for  which  offenses  different  punishments  are  imposed,  cannot  be  sustained. 
State  V,  Nelson,  8  N.  H.,  163.  The  general  rule  that  the  joinder  of  two  or 
more  distinct  offenses  in  one  count  is  not  permitted  is  elementary.  The  point 
of  difficulty  is  what  are  two  or  more  offenses  within  the  rule. 

§  3395.  the  rule  and  its  exceptions. 

There  are  certain  exceptions  to  the  rule  in  the  case  of  particular  offenses,  as 
in  burglary,  adultery,  etc.,  where  the  specific  accusation  includes  an  offense  of 
an  inferior  degree  (I  Whart.  Cr.  L.,  §§  383,  384),  but  these  are  not  material 
here.  Recognizing  the  rule  on  this  subject  as  general  and  elementary,  I  find 
as  the  result  of  my  examination  of  the  numerous  cases  where  the  principle  has 
been  enforced,  that  the  prevailing  feature  of  these  cases  is,  that  the  offenses 
charged  in  the  same  count  were  either  inherently  repugnant,  or  so  distinct  that 
they  could  not  be  construed  as  different  stages  in  one  transaction,  or  involved 
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diflFerent  punishments.  These  I  think  are  the  main  characteristics  of  the  class 
of  cases  in  which  the  rule  is  asserted.  Greenlow  v.  State,  4  Humph.,  25,  26; 
Commonwealth  v.  Symonds,  2  Mass.,  161-2;  United  States  v.  Sliarp,  1  Pet.  0. 
C,  131;  State  v.  Nelson,  8  N.  H.,  163;  Miller  v.  State,  5  IIow.  (Miss.),  250. 

§  2396.  where  the  qfenses  are  not  inJierently  repugaant^  and  were  com- 

initted  at  one  iime^  the  union  of  them  in  one  count  of  an  indictment  will  not 
render  that  instrumeiit  had  for  duplicity. 

There  is  a  class  of  cases,  where,  although  oflfenses  appear,  by  the  use  of  the 
disjunctive  in  statutes  declaring  the  oflfenses,  to  be  distinct  and  separate,  it  is 
nevertheless  held  that  they  are  in  effect  but  one  offense  and  may  be  stated  con- 
junctively in  one  count.  As  where  a  person  is  charged  with  doing  the  thing 
which  constitutes  an  offense,  and  causing  it  to  be  done,  it  bsing  tieU  that  it  is 
the  same  in  law  to  cause  a  thin^  to  be  done  as  to  do  it.  Bish.  Cr.  Pro.,  §  434:. 
For  example,  to  charge  a  person  with  falsely  making,  forging  and  counterfeit- 
ing, and  with  causing  and  procuring  to  be  falsely  made,  forged  and  counter- 
feited, is  not  objectionable,  although  each  of  the  acts  may  be  stated  in  the 
disjunctive  in  the  statute,  because  the  whole  is  in  law  one  offense.  Rasnick  v. 
Commonwealth,  2  Virg.  C,  356;  State  v.  Hauseall,  2  Rico's  Dig.,  346;  Mackey 
V,  State,  3  Ohio  St.,  3G3;  State  v,  Morton,  1  Will.  (Vt.),  310.  So  a  charge  that 
the  defendant  administered  and  caused  to  bo  administered  poison.  Bsn  v. 
State,  22  Ala.,  9.  Of  this  class  of  cases  is  Commonwealth  v,  Eaton,  15  Pick  , 
273,  where  it  was  held  that  although  a  statute  forbade  a  person  to  sell  or  offer 
for  sale  a  lottery  ticket,  it  was  proper  to  charge  that  the  defendant  offered  for 
s.ile  and  sold  such  a  ticket,  for  the  reason  that  a  sale,  ex  vi  termini^  includes  an 
offer  to  sell,  and  there  is  actually  but  one  offense.  So  in  Commonwealth  v. 
Twitchell,  4  Cush.,  74,  where  the  statute  imposed  a  penalty  on  any  person  who 
slioukl  set  up  or  promote  an  exhibition  without  license,  it  was  held  that  setting 
up  and  promoting  constituted  one  offense  and  could  be  alleged  as  such,  con- 
junctively in  one  count.  In  this  class  of  cases,  the  offenses, -though  disjunct- 
ively stated  in  the  statutes  creating  them,  constitute  essentially  one  offense, 
aid  as  argued  by  counsel  for  defendant,  they  do  not  reach  the  precise  point  wo 
h-ive  here. 

Let  us  now  go  a  step  further.  Mr.  B.shop  says,  vol.  1,  Criminal  Procedure, 
§  436,  that  if  a  statute  declares  "  that  the  doing  of  this  or  that,  or.  the  other 
t  ling,  shall  subject  the  doer  to  a  punishment  which  it  specifies,  plainly  a  man 
may  incur  the  penally  by  doing  any  one  of  the  three  things.  And  by  doing* 
the  three  things  at  different  times  and  as  separate  transactions,  he  incurs  the 
penalty  three  times,  and  three  times  hi  may  be  punished.  But  suppose  instead 
of  this,  he  does  the  three  things  at  once  and  as  one  transaction,  the  doctrine 
appears  to  be  that  he  incurs  the  penalty  but  once,  the  same  as  though  he  had 
done  only  one  of  them.  Whence  we  have  the  general  proposition  that,  subject 
perhaps  to  exceptions  depending  upon  the  peculiarities  of  cases  and  the  partic- 
ular language  employed,  if  a  statute  forbids  several  things  in  the  alternative, 
it  thereby  creates  but  one  offense;  and  since  the  offense  may  be  committed  in 
different  ways,  distinguished  in  the  statute  from  one  another  by  the  disjunc- 
t  ve"  'or,'  "or  committed  by  combining  more  than  one  or  all  the  ways  in  one 
transaction,  an  indictment  upon  the  statute  may,  in  a  single  count,  charge  the 
dvjfendant  with  all  the  acts,  using  the  copulative  *and'  where  the  statute  em- 
ploys the  disjunctive  *or.' " 

Following  this  principle,  it  has  been   hold  that  a  person  may  bo  indicted  for 
tho  battery  of  two  or  more  persons  in  the  samc3  count.     Rex  v.  Benfieh',  2 
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Burr.,  980,  984.  "In  felonies,  also,  the  indictment  may  charge  the  defendant 
in  the  same  count  with  felonious  acts  with  respect  to  several  persons,  as  in  rob- 
bery, with  having  assaulted  A.  and  B.,  and  stolen  from  A.  one  shilling  and  fri»m 
B.  two  shillings,  if  it  was  all  one  transaction."  1  Bish.  Or.  Pro.,  §  437. 
Wharton  says  (vol.  1,  Or.  L.,  §  390):  "  Where  a  statute  .  .  .  mak':js  two 
or  more  distinct  acts  connected  with  the  same  transaction  indictable,  each  one 
of  which  may  be  considered  as  representing  a  stage  in  the  same  offense,  it  has 
in  many  cases  been  rul(?d  they  may  ba  coupled  in  one  count."  "Setting  up  a 
gaming  table,  it  has  been  said,  may  be  an  entire  offense;  keeping  a  gam  ng 
table  and  inducing  others  to  bet  upon  it  may  also  constitute  a  distinct  offense; 
for  either,  unconnected  with  the  other,  an  indictment  wdl  lie.  Yet  when  bmh 
are  perpetrated  by  the  same  person  at  the  same  time,  they  constitute  but  onu 
offense,  for  which  one  count  is  sufficient,  and  for  which  but  one  penally  can  be 
inflicted."     Hinckles  v.  Commoriweaith,  4  D.tna,  518. 

In  the  case  of  State  v.  Murphy,  47  Mo.,  275,  cited  on  the  argument,  it  was 
held  that,  "when  a  statute  in  one  clause  forbids  several  things,  or  creates  sev- 
eral offenses  in  the  alternative,  which  are  not  repugnant  in  their  nature  or  pen- 
alty, the  clause  is  treated  in  pleading  as  though  it  created  but  one  offense,  anj 
they  may  be  united  conjunctively  in  one  count."  In  the  case  of  State  v. 
Fletcher,  18  Mo.,  425,  a  distinction  is  taken  on  this  question  batween  misde- 
meanors and  felonies.  A  statute  declared  that  no  person  should  set  up  or  us  5 
any  gambling  device  for  the  purpose  of  gaming,  etc.  The  count  in  the  in- 
dictment charged  that  the  defendant  set  up  and  used  and  permitted  gam  \s 
of  chance  to  be  played  on  the  gambling  devic3.  A  motion  to  qijash  for  i*j- 
plicity  was  sustained  at  the  circuit,  but  overruled  by  the  supreme  court. 

Our  own  supreme  couit,  in  the  case  of  Byrne  v.  The  State,  12  Wis.,  525,  uses 
this  language:  "The  rule  is  well  settled  where  a  statute  makes  either  of  two 
or  more  distinct  acts  connected  with  the  same  general  offense,  and  subject  to 
the  same  measure  and  kind  of  punishmi^nt,  indictable  separately  and  as  dis- 
tinct crimes,  when  each  shall  have  been  committed  by  different  persons  or  at 
different  times,  they  may,  when  committed  by  the  same  person  at  the  same 
time,  be  coupled  in  one  count,  as  constituting  altogether  but  one  offense.  In 
such  case  the  several  acts  are*consi<lered  as  so  many  steps  or  stages  in  the  same 
affair,  and  the  offender  may  be  indicted  as  for  one  combined  act  in  violation  of 
law;  and  proof  of  either  of  the  acts  mentioned  in  the  statute  and  set  forth  in 
the  indictment  will  sustain  a  conviction." 

Now  it  is  not  to  be  denied  that  a  person  may  violate  the  statute  in  question 
by  simply  removing  distilled  spirits  on  which  the  tax  has  not  been  paid  to  a 
place  other  than  the  distillery  warehouse,  and  without  concealing  the  spirits. 
From  the  peculiar  language  of  the  statute  it  would  seem  that,  to  make  a  case 
of  concealment,  there  must  have  been  a  removal.  Admit  that  the  statute  pro- 
vides for  two  distinct  acts,  indictable  separately  and  as  distinct  crimes  where 
each  shall  have  been  committed  by  different  persons  or  at  different  times,  tho 
question  remains  whether  a  count  is  double  whi3n  it  charges  the  commi.ssion 
of  both  acts  by  the  same  person  as  one  transaction  and  at  the  same  time.  The 
words  of  the  statute  are  "removes  or  conceals."  For  both  the  acts  the  same 
measure  and  kind  of  punishment  are  imposed.  Are  those  acts  inherently  re- 
pugnant to  each  other,  especially  in  the  light  of  the  language  of  the  statute, 
"conceals  or  aids  in  the  concealment  of  any  spirits  so  removed?"  Are  the 
acts  of  such  a  character  that  they  cannot,  und^sr  the  allegations  of  the  indict- 
ment, be  construed  as  different  stages  in  one  transaction  ?     I  can  have  no  doubt 
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apon  the  point.  The  counts  in  question  charge  that  on  a  certain  clay  the  de- 
fendants removed  a  certain  quantity  of  distilled  spirits  from  a  certain  distillery 
to  a  place  other  than  a  distillery  warehouse,  and  did  then  and  there  conceal 
the  spirits  so  removed.  Here  are  two  things,  which  were  done  at  different 
times,  and,  as  separate  transactions,  involve  two  penalties,  but,  when  done  as 
one  transaction,  the  penalty  is  but  once  incurred  as  for  one  offense.  There  is 
a  combination  of  the  acts  of  removing  the  spirits  and  concealing  the  same 
spirits  so  removed.  It  has  been  said  that  there  may  be  removal  without  con- 
cealment, which  is  true.  It  has  also  been  said  that  concealment  do:»5  not  in- 
volve removal.  But  the  words  of  the  statute  are  "conceals  any  spirits  so 
removed,"  which  imply  a  removal  and  then  concealment.  So  that  the  cliarge 
in  the  indictment  may  be  regarded,  if  it  were  necessary,  as  a  ch  irge  of  con- 
cealment. But  in  this  view  it  is  contended  that  the  charge  should  ba  that  the 
defendants  concealed  spirits  which  had  been  removed  to  a  pliC3  other  than  the 
distillery  warehouse,  etc.;  thus  first  affirmatively  alleging  the  concealment. 
But  in  the  reasonable  use  and  connection  of  words,  it  would  seem  that  an  alle- 
gation of  removal  of  spirits  on  which  the  tax  had  not  been  paid,  to  a  place 
other  than  the  distillery  warehouse,  and  the  concealment  thereof,  is  equivalent 
to^alleging  the  concealment  of  spirits  which  had  been  removed,  etc.,  and  on 
which  the  tax  had  not  been  paid.  My  conclusion  is  that  the  first  and  second 
counts  are  not  bad  for  duplicity. 

Another  objection  urged  to  these  counts  is,  that  it  is  not  alleged  that  the  tax 
on  the  spirits  removed  was  due  and  owing.  The  allegation  is  that  the  defend- 
ants removed  certain  distilled  spirits  on  which  *'  the  tax  then  and  there  due  and 
owing  to  the  United  States,  and  required  by  law  to  hd  paid,  had  not  bejn  paid." 
It  is  conceded  that  if  the  words  "  which  was"  had  boon  inserted  before  the 
words  "then  and  there"  the  allegation  would  have  been  complete.  It  is  al- 
leged affirmatively  that  the  tax  had  not  been  paid,  and,  I  think,  the  reasonable 
construction  of  the  sentence  is  that  the  tax  was  due  and  owing.  In  the  case 
of  The  United  Slates  v.  Hesing,  in  the  northern  district  of  Illinois,  one  of  the 
overt  acts  charged  in  the  indictment  to  have  been  done  to  effect  the  object  of 
a  conspiracy  was  the  unlawful  removal  of  certain  spirits  to  a  place  other  than 
a  distillery  warehouse,  upon  which  spirits  the  taximposed  bylaw  had  not  been 
paid,  and  this,  it  would  sejm  from  the  opinion  of  Judge  Blodu^oit,  was  the 
whole  allegation  in  relation  to  a  tax  due  and  unpaid.  It  was  held  that  the  in- 
dictment, in  all  its  parts,  conformed  to  the  requirements  of  the  law  in  regard 
to  what  an  indictment  should  contain. 

§  2397.  An  indictment  for  removing  distilled  spirits  need  not  allege  the  time 
the  spirits  were  distilled, 

I  do  not  regard  the  objection  well  taken  that  the  time  is  not  stated  when  the 
spirits  mentioned  in  these  counts  were  distilled.  It  is  alleged  that  the  tax  on 
the  spirits  had  not  been  paid;  that  they  were  removed  from  a  distillery  to  a 
place  other  than  a  distillery  warehouse.  The  time  when  the  spirits  were  dis- 
tilled is  not  material.  The  statute  forbids  the  removal  of  any  distilled  spirits, 
on  which  the  tax  has  not  been  paid,  to  a  place  other  than  a  distillery  ware- 
house provided  by  law.  It  makes  no  aliusion  to  the  time  or  place  when  or 
where  the  spirits  are  distilled. 

§  2398.  Tlie  exact  words  of  th^  statute  charging  the  offense  need  not  he  used 
if  their  2Jrecise  equivalent  is  expressed. 

To  the  fourth  count,  which  is  a  count  for  conspiracy,  it  is  objected  that  the 
overt  acts  charged  are  not  alleged  to  have  been  done  to  effect  the  object  of  the 
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conspiracy  set  forth  in  the  count.  The  allegation  is  that  the  defendants,  "  in 
execution  and  pursuance  of  and  according  to  said  conspiracy,  couibinulion  and 
agreement  had  as  aforesaid,  did  produce  and  distill,"  etc.  The  words  of  the 
statute  are  *'  and  one  or  more  of  the  parties  do  any  act  to  effect  the  object  of 
the  conspiracy,"  etc.  It  is  insisted  that  the  pleader  should  have  employed  the 
p:ecise  words  of  the  statute,  "to  effects  the  obJ3ct  of  the  conspiracy,"  instead 
(;f  the  words  ''in  execution  and  pursuance  of  and  according  to  said  conspiracy," 
etc.  A  ruling  upon  this  point  such  as  is  insisted  on  by  counsel  ft)r  defendant 
would  require  unnecessary  exactness.  While  a  particulirity  ani  oloarness  are 
required  which  will  inform  a  defendant  of  the  charge  he  ha?  to  meet,  and  the 
court  of  the  offense  claimed  to  bave  been  committed,  so  that  it  may  pronounce 
judgment  if  there  be  a  conviction,  the  validity  of  indictments  should  not  de- 
pend upon  too  great  niceties  of  language.  I  do  not  understand  that  the  exact 
words  of  the  statute  must  be  used,  if  their  precise  equivalent  is  expressed. 
The  words  "in  execution  and  pursuance  of"  are  equivalent  in  meanmg  to  the 
words  "to  effect  the  object  of,"  as  the  respective  definitions  of  tlie  terms  given 
by  Webster  show.  The  case  of  United  States  v,  Boyilen,  1  Low.,  2  jO  i§^  :^294:-93, 
supra),  was  cited  by  the- attorney  tor  the  United  States  on  this  po.nt.  It  was 
there  held  that  "the  overt  acts  need  not  be  laid  as  havm^  bu^en  done  'to  effect 
the  object'  of  the  conspiracy,  although  thes3  are  the  words  of  the  statute;  it 
is  enougii  to  say  that  they  were  done  *  in  pursuance'  thereof,  wliich  are  the 
usual  words  in  conspiracy;"  and  Judga  Lowell,  in  his  o;)inio:i,  refers  to  cases  in 
New  York,  and  a  case  in  New  Jersey,  where  the  statutes  require  an  act  to  be 
done  to  "effect  the  object"  of  the  conspiracy,  and  says  irulictmenls  follow  the 
more  usual  language,  charging  the  acts  as  having  been  done  '*  in  pursuance  of  " 
the  agreement. 

§  2399.  It  is  sufficient  if  the  indictment  sets  forth  the  jxwlicular  aof.^  and  cir- 
cumstances  con>itituting  the  offense  charged  with  such  clearness  as  that  the  de- 
fendant may  be  advised  of  tlie  nature  of  the  offtnae  and  prepare  for  trial. 

Another,  and  the  last,  objection  to' the  fourth  count  is  lh:it  iha  olij:?ct  of  the 
alleged  conspiracy  is  not  stated  with  sulKcient  certainty.  It  is  alleged  in  sub- 
stance that  the  defendants,  intending  to  defraud  the  United  Suites  of  largo 
sums  of  mone}'  in  respect  of  the  taxes  upon  distilled  spirits,  on  the  ISth  of 
December,  1874,  conspired  together  by  producing  and  distdling  larjje  quantities 
of  distilled  spirits;  and  to  ship,  transport  and  remove  s;nd  distilled  spirits  from 
the  distillery  of  Christian  Guenther,  and  out  of  this  collection  district,  without 
jmyment  of  the  tax  and  taxes  required  by  law  to  be  paid  on  distilled  spirits  to 
the  United  States;  unlawfully  to  defraud  the  United  States  of  the  tax  on  said 
spirits;  to  cheat  and  defraud  the  said  United  States  of  divers  large  sums  of 
money  in  respect  of  the  taxes  upon  distilled  spirits;  and  to  commit  divers 
offenses  against  the  said  United  States  and  against  the  internal  revenue  laws 
thereof.  Then  followed  the  overt  acts  which  relate  solely  to  the  production, 
distillation  and  removal,  without  payment  of  the  tax  required  to  be  paul  by  law, 
of  certain  quantities  of  distilled  spirits  at  certain  times.  The  obji^ction  is 
urged  that  the  language  of  the  count  "  to  commit  divers  offenses  against  the 
said  United  States  and  against  the  internal  revenue  laws  thereof,"  is  too  gen- 
eral, neither  the  time,  place  nor  particular  character  of  these  offenses  being 
stated.  If  this  were  the  sole  allegation  in  relation  to  the  object  of  the  con- 
spiracy, clearly  the  count  would  be  bad.  For  to  simply  allege  the  intent  or 
object  of  a  conspiracy  to  be  to  commit  divers  offenses,  without  specifying  any 
particular  offense,  is  repugnant  to  the  elementary  principles  of  criminal  plead- 
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ing.  But  here  it  is  stated  as  an  object  of  the  alleged  conspiracy,  that  the  de- 
fendants conspired  to  defraud  the  United  States  of  thv3  tax  on  the  spirits  before 
mentioned,  and  of  large  suras  of  money  in  respect  of  the  taxes  upon  distilled 
spirits.  Here  are  specific,  particular  objects  alleged.  Does  the  further  state- 
ment "and  to  commit  divers  offenses,"  etc.,  vitiate  the  count? 

''The  general  rule  is  that  the  charg^must  be  laid  in  the  indictment,  so  as  to 
bring  the  case  within  the  description  of  the  offense  as  given  in  the  statute, 
alleging  distinctively  {ill  the  essential  requisites  that  constitute  it."  United 
States  V.  Stuats,  8  How.,  44  (^§  2542-44,  i7\fm),  *'  All  mutters  necessary  to 
constitute  the  otfense  must  be  pleaded."  United  States  v.  Prescott,  2  Biss., 
326.  An  indictment  must  set  forth  the  particular  facts  and  cjrcumstances 
constituting  the  offense  charged.  Allen  v.  State,  5  Wis.,  335;  Fink  v.  Mil- 
-waukee,  17  Wis.,  26;  Commonwealth  v.  Hunt,  4  Mete,  125.  These  are 
elementary  principles.  The  allegations  of  the  count  wherein  are  set  lorih  the 
particular  purpose  or  object  of  the  alleged  conspiracy,  namely,  to  defraud  the 
United  Stales  of  the  tax  on  the  spirits  described,  and  to  cheat  and  defraud 
the  United  States  of  divers  large  sums  of  money  in  respect  to  the  taxes  upon 
distilled  spirits,  are  beyond  question  sufficient.  This,  with  the  alleged  overt 
acts  following  the  conspiracy  clause,  points  out  with  sufficient  clearness  the 
oflFense  charged,  so  that  the  defendants  can  be  advised  of  the  nature  of  the 
offense,  and  prepare  for  trial.  In  Stoughton  v.  State,  2  Ohio  St.,  562,  Jud.e 
Thurman  holds  the  true  rule,  "  that  unreasonable  strictness  ought  not  to  be  re- 
quired, and  where  an  indictment  clearly  charges  a  crime  and  fairly  advisei  the 
defendant  what  act  of  his  is  the  subject  of  complaint,  the  principal  object 
of  pleading  is  attained.  The  highest  degree  of  certainty  is  not  required.  Clm- 
tainty  to  a  common  intent  is  sufficient."  The  statement  of  one  of  the  objects 
of  the  conspiracy  as  being  "to  cheat  and  defraud  the  United  States  of  divers 
large  sums  of  money"  is  sanctioned  by  the  precedents  and  by  the  highest 
authority.  4  Whart.  Prec,  638.  We  have  then  a  count  containing  apt  alle- 
gations covering  a  statutory  offense,  and  then  an  ad. led  allegation  of  a  further 
purpose  of  the  alleged  conspiracy,  namely,  "to  commit  divers  offenses,"  with- 
out enumerating  them.  Does  the  whole  count  fall  because  of  the  insufficiency 
of  the  last  mentioned  averment? 

In  the  case  of  United  States  v.  Clark,  1  Gall.,  497,  cited  by  defendant's 
counsel,  the  indictment  charged  one  offense,  perjury;  and  the  entire  charge 
failed  because  the  indictment  did  not  throughout  allege  the  offense  to  have 
been  committed  in  any  court  of  the  United  States,  nor  in  any  deposition  taken 
pursuant  to  its  laws:  There  was  a  failure  to  allege  any  offense  whatever 
within  the  purview  of  any  statute. 

In  Rex  V.  Fowle,  4  Carr.  &  P.,  592,  the  indictment  simply  charged  the  de- 
fendants with  conspiring  "to  cheat  and  defraud  the  just  and  lawful  creditors 
of  W.  F."  That  was  all.  There  was  no  further  statement  of  the  conspiracy 
nor  of,  any  overt  act,  and  the  case  is  radically  dissimilar  to  that  at  bar. 

Hartman  v.  Commonwealth,  6  Penn.  St.,  65,  would  be  an  authority  support- 
ing strongly  the  position  of  defendant's  counsel,  if  no  statutory  offense,  as  the 
object  of  the  conspiracy,  were  particularly  set  forth  in  the  indictment. 

The  case  of  United  States  v,  Bettilini,  15  Int.  Rev.  Rec,  32,  also  cited,  is  a 
strong  auth.r.ty  to  the  point  that  an  indictment  should  embrace  "a  certain 
description  of  the  criine  of  which  the  defendant  is  accused",  and  a  statement  of 
the  facts  by  which  it  is  constituted;"  and  upon  this  elementary  principle  there 
can  be  no  controversy.    As  I  have  said,  if  this  indictment  simply  charged 
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a  conspiracy  to  commit  divers  offenses  against  the  United  States  and  the  in- 
ternal revenue  laws  thereof,  it  would  be  unquestionably  bad.  No  evidence 
can  be  permitted  to  be  given  under  that  allegation  in  this  count.  Why  may 
it  not  be  rejected  as  surplusage,  when  precise  and  specific  offenses  are  pre- 
viously alleged  as  among  the  purposes  of  the  supposed  conspiracy? 

Mr.  Bishop,  vol.  1,  Cr.  Proc.,  §  497,  ^ys  that  "if  an  indictment  is  foundtd 
on  a  statute,  and  it  contains  allegations  covering  all  the  terms  of  the 
statute  and  making  a  complete  offense,  and  then  if  it  adds  something  by  way 
of  making  the  offense  appear  more  enormous,  the  latter  matter  may  be  disre- 
garded as  mere  surplusage."  Again  he  says,  section  480,  "suppt)so  there  is 
matter  in  the  indictment  defectively  alleged ;  yet  if  rejecting  all  this,  enough 
remains  to  meet  the  requircMnents  of  the  law,  the  indictment  is  goo.l;  the  sur- 
plusage passes  for  naught."  The  case  cited  by  counsel  for  the  government,  of 
Commonwealth  v.  Bolkom,  3  Pick.,  281,  upon  this  question,  seems  to  be  in 
point.  In  that  case  it  was  held  that  in  an  indictment  charging  an  inn-holder 
with  suffering  persons  "to  play  at  cards  and  other  unlawful  game:?,  the  words 
*  unlawful  games  '•  mitrht  be  rejected  as  surplusage."  In  the  case  of  Common- 
wealth V.  Arnold,  4  Pick.,  251,  where  an  indictment  charged  the  defendant 
with  permitting  persons  to  play  '*  at  the  game  of  cards,"  it  was  held  that  the 
words  "the  game"  might  be  reJ3Cted.  Of  course  where  the  rejection  of  an 
allegation  would  vitally  impair  the  structure  of  an  indictment,  or  render  it 
meaningless,  such  allegation  cannot  be  disregarded  as  surplusage.  So  where  the 
averment  is  essentially  descriptive  of  the  sole  offense  charged,  as  in  the  case  of 
United  States  v.  Thomas,  2  Abb.,  114.     The  motion  to  quash  will  be  denied. 

UNITED  STATES  v,  STATON. 
(Circuit  Court  for  Tennessee:  2  Fiippin,  31d-324.     1S78.) 

Opinion  by  Hammond,  J. 

Statement  of  Facts. —  This  is  a  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment. The  defendant  stands  convicted  upon  two  counts  of  an  indictment, 
which  are  as  follows: 

1.  **The  grand  jurors  represent  that  William  Staton,  etc.,  on,  to  wit,  the 
1st  day  of  March,  1877,  .  .  .  in  the  district  aforesaid,  was  a  distiller,  and 
was  then  and  there  engaged  in  carrying  on  the  business  of  a  distiller,  by  then 
and  there  producing  distilled  spirits,  and  by  then  and  there  brewing,  and  by 
then  and  there  making  mash,  wort  and  wash  lit  for  a  distillation  and  for  the 
production  of  spirits,  and  by  then  and  there  making  and  keeping  mash,  wort 
and  wash,  having  also  then  and  there  in  his  possession  and  use  a  still;  and 
that  being  so  then  and  there  engaged  in  carrying  on  the  business  of  a  distiller 
as  aforesaid,  he,  the  said  William  Staton,  did  then  and  there  unlawfully,  with 
force  and  arms,  defraud  and  attempt  to  defraud  the  United  States  of  the  tax 
on  the  spirits  so  then  and  there  distilled  by  him,  the  said  William  Staton,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States. 

2.  "The  grand  jurors  aforesaid,  etc.,  do  further  present,  that  said  William 
Staton,  etc.,  on,  to  wit,  the  day  and  year  aforesaid,  in  the  district  aforesaid, 
etc.,  unlawfully,  with  force  and  arms,  was  carrying  on  the  business  of  a  distiller 
by  then  and  there  producing  distilled  spirits,  and  by  then  and  there  brewing, 
and  by  then  and  there  makmg  mash,  wort  and  wash  fit  for  disiillation  and  for 
the  production  of  spirits,  and  by  then  and  there  making  and  keeping  mash, 
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wort  and  wash,  and  having  also  then  and  there  in  his  possession  and  use  a  still, 
then  and  there  with  intent  of  him,  the  said  William  Staton,  to  defraud  the 
United  States  of  the  tax  on  spirits,  so  then  and  there  distilled  by  him,  the  said 
William  Staton,  as  such  distiller,  as  aforesaid,  contrary  to  the  form,"  etc. 

The  proof  shows  that  the  defendant  gave  bond  and  otherwise  complied  with 
the  law  regulating  distillation  of  brandy  made  exclusively  from  apples,  peaches 
or  grapes,  known  as  a  fruit  distillery,  then  being  in  possession  of  about  two 
hundred  and  seventy  gallons  of  spirits  distilled  by  him;  the  casks  containing 
it  were  gauged  by  the  proper  officer,  and  the  spirits  were  subsequently  sold  by 
the  defendant  without  paying  the  tax  upon  them  required  by  law. 

A  new  trial  is  asked  on  the  ground  that  the  defendant  objects  to  and  moved 
to  exclude  all  testimony  showing  more  than  one  sale,  and  because  the  govern- 
ment was  not  confined  in  its  proof  to  the  first  unlawful  transaction  it  undertook 
to  prove.  This  objection  proceeds  on  the  idea  that  each  separate  sale  was  a 
separate  offense,  and  that  the  government  must  elect  on  which  one  it  will  try 
the  defendant.  The  defendant  was  not  indicted  for  unlawfully  selling  the 
spirits  without  paying  a  special  tax  therefor,  but  under  one  count  for  defraud- 
ing the  government  of  the  tax  on  spirits  distilled  by  him,  and  under  the  other 
count  for  engaging  in  the  business  of  a  distiller  with  the  unlawful  intent  to  de- 
fraud the  government  of  the  tax  on  such  spirits.  Any  acts,  no  mutter  how 
numerous,  which  would  show,  either  that  he  defrauded  the  governmtMit  of  the 
tax  or  carried  on  the  business  with  that  intent,  were  admissible.  These  were 
the  circumstances  which  evinced  the  design  with  which  the  act  was  done  and 
demonstrated  the  intent,  and  were  the  acts  by  which  the  fraud  on  the  revenue 
was  committed.  The  motion  for  anew  trial  should  therefore  be  overruled.  The 
motion  in  arrest  of  judgment  is  based  on  the  alleged  insufficiency  of  the  indict- 
ment in  not  describing  the  oflfense  charged  so  as  to  give  the  defendant  notice 
of  the  violatiQus  of  the  law  he  is  required  to  meet  and  defend. 

The  first  amount  is  drawn  under  section  3257,  and  the  second  under  section 
3281  of  the  Revised  Statutes  of  the  United  States.  ^Section  325T  enacts  that, 
"  Whenever  any  person  engaged  in  carrying  on  the  business  of  a  distiller  de- 
frauds or  attempts  to  defraud  the  United  States  of  the  tax  on  the  spirits  dis- 
tilled by  him,  or  of  any  part  thereof,  he  shall  forfeit  the  distillery,  etc.,  and  shall 
be  fined  not  less  than  $500,  nor  more  than  $5,000,  and  be  imprisoned  not  less 
than  six  nionths  nor  more  than  three  years." 

'  §  2400.  Where  a  statute  does  notsodtsscribe  the  offense  as  to  give  the  defendant 
notice  of  the  offense  charged^  the  indictment  must  do  so.  Construction  of  Remsed 
Statutes^  section  3257. 

This  section  doss  not  in  itself  so  describe  the  offense  as  to  give  the  defendant 
notice  of  the  nature  and  cause  of  the  accusation.  It  was  held  in  the  case  of 
United  States  v.  Simmons,  96  U.  S.,  3G0  (§§  2110-14,  iiifra),  that  it  is  sufficient, 
under  section  3281  of  the  Revised  Statutes,  to  charge  the  violation  of  the  law 
in  the  very  language  of  the  statute,  because  it  describes  the  offense  as  an  intent 
to  defraud  the  United  States  of  the  tax  on  spirits  distilled,  hy  the  act  of  engag- 
ing in  and  carrying  on  the  business  of  a  distiller.  This  accusation  in  itself  ap- 
prises the  accused  of  the  act  for  which  he  is  arraigned,  namely,  carrying  on  the 
business  of  a  distiller  with  the  unlawful  intent.  The  facts  and  circumstaitbes 
by  which  the  intent  is  demon-strated  need  not  be  alleged  in  the  indictment  and 
are  only  matters  of  proof.  But  suppose  that,  disconnected  with  this  act  of 
carrying  on  the  business  of  a  distiller,  it  were  simply  charged  that  the  defend- 
ant had  defrauded,  or  attempted  to  defraud,  the  United  States  of  the  tax  on 
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certain  spirits;  is  it  not  plain  that  the  defendant  would  have  no  notice  of  in 
act  for  which  he  is  called  to  account?  Now,  this  is  the  distinction  between  thj 
two  sections  3257  and  3281;  the  first  makes  all  acts  of  a  distiller,  whereby  he 
defrauds,  or  attempts  to  defraud,  the  United  States  of  the  tax  on  spirits  distilled 
by  him,  offenses,  but  does  not  attempt  to  designate  any, of  them,  while  the 
second  describes  and  defines  one  particular  act  as  an  ofifense,  namely,  engaging 
in  the  business  of  a  distiller  with  a  particularly  described  intent. 

§  2401.  Where  a  statute  so  def^crihes  the  offense  as  to  give  the  defendant  noiire 
of  the  charge  against  him-^  the  indictment  need  go  no  further  than  the  statute. 

And  I  think,  after  a  careful  consideration  of  the  cases  on  the  subject,  liiat 
this  will  be  found  to  be  the  true  test  between  those  where  it  is  suHicient  to 
allege  the  offense  in  the  language  of  the  statute,  and  those  where  it  is  not.  If 
the  statute  itself  so  defines  the  act  or  acts  constituting  the  offense  as  to  give  to 
the  offender  information  of  the  nature  and  cause  of  the  accusation,  the  indict- 
ment need  go  no  further  than  the  statute;  but  if  it  does  not  of  itself  do  this. 
tke  averments  necessary  to  secure  the  constitutional  right  to  such  information 
must  be  added.  It  makes  no  difference  whether  the  crime  be  a  felony  or  a 
misdemeanor,  the  constitution  secures  to  the  defendant,  'Mn  all  criminal  prose- 
cutions," the  right  "to  be  informed  of  the  nature  and  cause  of  the  accusation." 
U.  S.  Const.,  Amendment  VI;  United  States  v,  Cruikshank,  92  U.  S.,  542, 
557,  558  (Const.,  §§  898-911);  United  States  v.  Simmons,  96  U.  S.,  SCO  (§§  2410- 
14,  infra)\  State  v.  Kilgore,  6  Humph.,  44;  State  v.  McElroy,  3  Ileisk.,  69. 

In  all  the  cases  cited  by  the  learned  counsel  for  the  government  it  will  bs 
found  either  that  the  statute  gave  sufficient  information,  or  that  the  averments 
themselves  did  so.  In  United  States  v.  Henry,  3  Ben.,  29  (g§  2419-21,  infra\ 
the  fraudulent  bond  was  pointed  out.  In  United  States  v.  Ballard,  13  Int.  Rev. 
Rec,  105,  the  particular  entry  of  "one  brown  horse"  was  designated.  In 
United  States  v.  Fox,  1  Low.,  199  (§§  2415-18,  infra),  as  under  section  3281,  in 
United  States  v.  Simmons,  96  U.  S.,  360,  the  statute  described  theaot  denouncetl 
as  that  of  carrying  on  the  business  of  a  distiller  without  having  paid  the  special 
tax  therefor,  and  it  was  held  that  by  analogy  to  common  law  indictments  for 
being  a  common  barrator,  scold,  etc.,  it  was  sufficient  to  allege  a  general  carry- 
ing on  of  a  certain  trade,  where  that  was  the  crime  charged.  But  even  in  that 
case,  the  allegation  was  that  the  business  was  carried  on  between  two  desig- 
nated dates,  which  was  held  sufficiently  to  describe  the  act  to  give  the  defend- 
ant notice.  In  United  States  v.  Gooding,  12  Wheat,  460,  the  particular 
ship  and  time  and  place  were  given,  so  that  the  defendant  knew  whatjie  was 
called  to  answer. 

In  the  case  now  under  consideration,  by  the  first  count  of  the  indictment,  the 
defendant  is  left  without  any  circumstance  of  time,  place  or  occasion,  to  indi- 
cate to  him  the  act  he  is  called  to  defend;  The  particular  spirits  or  packages 
are  not  described,  the  place  where  found,  or  where  distilled  by  him;  and  no 
cine  is  given  to  the  particular  act  of  his  which  is  alleged  to  have  been  either  a 
fraud  or  an  attempt  at  a  fraud  upon  the  revenue.  He  cannot  read  this  count 
of  the  indictment  and  say  from  it  what  act  of  his  is  called  in  question.  It  is 
clearly  too  indefinite  and  vague  to  apprise  him  of  the  cause  of  the  accusation. 
Th^  judgment  upon  this  count  will  be  arrested. 

The  second  count,  for  reasons  already  stated,  is  sufiicient,  and  the  case  of 
United  States  v.  Simmons,  supra^  directly  sustains  it.  The  motion  in  arrest  as 
to  that  count  is,  therefore,  denied. 
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UNITED  STATES  v.  HOWARD. 
(District  Court  for  Oregon:  1  Sawyer,  607-511.    1871.) 

Opinion  by  Deadt,  J.  v 

Statement  of  Facts. —  On  March  9,  1871,  the  grand  jury  of  this  distiict 
found  two  indictments  against  the  defendant.  One  of  them  contains  one  count 
and  the  other  two,  and  they  will  bo  considered  as  one  indictment  with  three 
counts.  The  first  count  charges  that  the  defendant,  at  Corvallis,  Oregon,  on 
Ma3^  1,  1S70,  and  continuously  thenceforth  to  February  14,  1871,  "did  exorcise 
and  carry  on  the  business  of  a  retail  liquor  dealer  without  having  paid  the  spe- 
cial tax"  therefor,  as  required  by  law.  The  second  one  charges  that  the  de- 
fendant, at  the  place,  and  continuously  between  the  dates  aforesaid,  '*  did  exercise 
and  carry  on  the  business  of  a  dealer  in  tobacco  without  having  paid  the  spe- 
cial tax"  therefor;  and  the  third  one  charges  that  the  defendant,  at  the  place, 
and  continuously  between  the  dates  aforesaid,  did  "exercise  and  carry  on  the 
business  and  occupation  of  keeping  and  running  a  billiard  table  open  to  tto 
publiaand  for  the  use  and  accommodation  of  the  public  aforesaid,  in  a  building 
on  Second  street,  without  having  paid  the  special  tax"  therefor. 

The  defendant  demurs  to  the  indictments  because:  I.  Of  a  misnomer  as  to 
his  Christian  name  therein.  II.  The  facts  stated  do  not  constitute  an  offense; 
and  III.  The  acts  constituting  the  offense  are  not  stated  therein. 

§  2402.  Ohjection  on  account  of  misnomer. 

Misnomer  cannot  be  taken  advantage  of  by  demurrer.  For  aught  that  appears 
G  B.  Howard  is  the  true  name  of  the  defendant.  If  not,  he  must  so  allege 
by  a  plea  in  abatement,  and  at  the  same  time  st:ite  what  his  name  is.  This  is 
the  course  of  proceeding  at  common  law.  Under  the  code  the  matter  is  sim- 
plified, and  no  objection  can  be  taken  to  an  indictment  on  the  ground  that  ti.e 
defendant  is  not  truly  named  therein.  Or.  Code,  458.  If  he  is  misnamed  he 
must  correct  the  mistake  when  called  upon  to  plead.  So  far  as  appears,  the 
second  and  third  clauses  of  demurrer  are  substantially  the  same.  The  differ- 
ence between  is  merely  a  verbal  one.  In  support  of  this  cause  of  demurrer  it 
is  maintained  by  counsel  for  defendant  that  it  is  not  sufficient  to  allege  that 
the  accused  was  engaged  in  the  business  of  a  tobacco  dealer  or  retail  liquor 
dealer,  but  that  the  indictment  should  also  state  how  or  the  means  whereby  he 
became  such  dealer.  That  a  special  tax  is  not  required  of  all  dealers  in  to- 
bacco, and  that,  therefore,  it  is  necessary  to  allege  in  the  indictment,  not  only 
that  the  defendant  was  a  dealer  in  tobacco,  but  that  he  was  such  a  dealer  or  a 
dealer  under  such  circumstances  as  required  the  payment  by  him  of  a  special 
tax.  That  it  does  not  appear  from  the  third  count  that  the  defendant  was  pro- 
prietor of  a  billiard  room,  or  that  he  even  kept  a  billiard  room,  but  only  a 
table. 

The  provisions  of  the  statutes  bearing  upon  the  question  are  substantially 
these:  Section  73  of  the  act  of  June  30, 1864  (13  Stat.,  2ti8),  under  which  the  in- 
dictments are  found,  provides  that:  "Any  person  who  shall  exercise,  or  carry 
on  any  trade,  business  or  profession,  or  do  any  act  hereinafter  mentioned,  for  the 
exercising,  carrying  on  or  doing  of  which  a  special  tax  is  provided  by  law,  without 
payment  thereof,  as  in  that  behalf  required,  shall,  for  every  such  offense,  .  .  . 
b3  subject  to  a  fine  or  penalty  of  not  less  than  §10  nor  more  than  S500.  And 
if  such  person  shall  be  a  manufacturer  of  tobacco,  snuff  or  cigars,  or  a  whole- 
sale or  retail  dealer  in  liquors,  he  shall  be  further  liable  to  imprisonment  for  a 
term  not  less  than  sixty  days  and  not  exceeding  two  years."     By  section  4i  of 
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the  act  of  July  20,  1868  (15  Stat.,  1848),  the  punishment  for  retailing  liquor 
without  payment  of  the  special  tax  was  changed  to  a  fine  of  not  less  than  $500 
and  imprisonment  not  less  than  six  months  nor  more  than  two  years.  By  sec- 
tion 69  of  the  sam^  act  (id.,  150)  a  special  tax  of  $25  was  imposed  upon  retail 
dealers  in  liquors  and  $100  upon  wholesale  dealers.  This  latter  section  also 
defines  a  retail  liquor  dealer  to  be  one  who  sells  or  offers  for  sale  spirits,  wine 
or  malt  liquors  of  any  kind,  and  whose  annual  sales,  including  those  of  all 
other  merchandise,  do  not  exceed  $25,000.  By  act  of  March  10,  1869  (16 
Stat.,  42),  this  definition  was  amended  so  as  to  make  any  one  "  who  sells  or 
offers  for  sale"  spirits,  etc.,  "in  less  quantities  than  five  gallons  at  the  same 
time,"  a  retail  liquor  dealer,  without  regard  to  the  amount  of  his  annual  sales. 

§  2403.  Neceasary  allegationa  to  identify  the  accusation. 

Ordmarily,  an  indictment  should  not  only  contain  a  certain  description  of  tho 
crime  of  which  the  defendant  is  thereby  accused,  but  also  of  those  neoessirv 
circumstances  by  which  it  is  constituted,  so  as  to  identify  the  accusation.  But 
to  this  general  rule  there  are  some  exceptions.  In  the  case  of  barratry,  or  be- 
ing a  common  scold,  or  keeping  a  bawdy  house,  where  the  crime  consists  of  a 
repetition  of  frequent  acts,  it  is  sufficient  to  charge  the  defendant  in  gtjnoral  as 
a  common  barrator,  etc.     Bouvier  Die,  Verb.  Indict.;  4  Bac.  Ab.,  310,  313. 

§  2  404.  Afi  indictment  for  carrying  on  "  the  himness  of  a  retail  liquor  dealer,''^ 
eiCy  18  svjficient  without  stating  tlie  circnmstances. 

Now,  the  first  count  in  this  indictment  charges  thodefendant,  in  the  language- 
of  the  statute,  with  carrying  on  the  business  of  a  retail  liquor  dealer  at  acertain 
place  and  between  certain  dates.  The  circumstances  which  constitute  him  such 
a  dealer  between  May  1,  1870,  and  February  14,  1871,  may  be  various  and  oft 
repeated,  but  their  essential  character  is  necessarily  implied  in  this  description 
of  the  offense.  One  dealer  may  sell  spirits,  anotlier  wine,  and  another  beer; 
the  first  may  sell  by  the  drink,  the  second  by  the  bottle,  and  the  third  by  the 
gallon;  but  these  are  mere  accidental  differences,  and  in  no  wise  affect  thees- 
sontial  and  legal  character  of  the  transactions.  The  material  circumstance  is 
the  sale,  or  offer  to  sell,  of  either  kind  of  liquor  in  any  quantity  less  than  five 
gallons  at  the  same  time.  The  identity  of  the  act  is  sufficiently  established  by 
the  circumstances  of  time  and  place.  Indeed,  it  is  probable  that  the  distinc- 
tion between  wholesale  and  retail  dealers  is  only  made  in  the  statute  for  the 
purpose  of  graduating  the  special  tax  according  to  the  business  of  the  dealer, 
and  that  it  need  not  be  noticed  in  an  indictment.  Bo  this  as  it  may,  there  are 
no  circumstances  under  which  any  one  can  sell,  or  offer  to  sell,  distilled  spirits, 
wine  or  malt  liquors,  in  less  quantities  than  five  gallons  at  once,  without  thereby 
becoming  a  retail  dealer  in  liquor,  and  liable  to  the  payment  of  the  special  tax 
in  that  behalf  provided.     In  this  respect,  I  think  the  indictment  is  sufficient. 

§  2405.  otherwise  cohere  one  is  charged  with  being  "  a  dealer  in  tobacco 

without  payment  of  the  special  taxP 

The  charge  of  being  a  dealer  in  tobacco  without  payment  of  the  special  tax, 
as  stated  in  the  second  count,  is  not  a  certain  description  of  any  crime  known 
to  the  law,  for,  as  I  read  the  statute  upon  the  subject,  it  is  not  every  one  who 
deals  in  tobacco  that  is  required  to  pay  such  special  tax.  For  instance,  neither 
a  person  whose  annual  sales  of  tobacco  amount  to  only  $100  or  less,  unless  such 
person  is  also  a  "general  retail  dealer,  liquor  dealer,  or  keeper  of  a  hotel,  inn, 
tavern  or  eating  house;"  nor  one  who  deals  in  leaf  tobacco  of  his  own  produc- 
tion or  that  of  his  tenant,  received  for  rent;  nor  one  who  sells  tobacco  of  his 
own  manufacture,  is  liable  to  a  dealer's  special  tax.     *' An  indictment  charging 
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a  man  with  nuisance,  in  respect  of  a  fact  which,  lawful  in  itself,  as  the  erecting 
of  an  inn,  etc.,  and  only  becomes  unlawful  from  particular  circumstances,  is 
insufficient,  unless  it  set  forth  some  circumstances  that  make  it  unlawful." 
4  Bac.  Ab.,  311.  So  here,  the  indictment  should  state  the  particular  circum- 
stances necessary  to  make  the  defendant,  being  a  dealer  in  tobacco,  liable  to 
pay  the  dealer's  tax.  As  it  is,  for  all  that  appears,  he  may  or  may  not  have 
been  such  a  dealer,  and  therefore  it  is  uncertain  whether  he  committed  a  crime 
or  not  by  the  commission  of  the  act  charged.  The  demurrer  to  this  count 
must  be  sustained. 

§  240(i.  The  words  of  the  statute  need  not  he  followed  if  the  indictment  oonr 
tain  terms  of  equivalent  im.porU 

The  words  of  a  statute  need  not  ba  followed  in  describing  an  oflfense,  but  it 
is  sufficient  if  an  indictment  contain  terms  or  expressions  of  substantially 
equivalent  import.  It  is  also  to  be  remembered,  that  these  acts  are  parts  of  a 
revenue  system  and  that  this  provision  is  remedial  in  its  nature  —  intended  to 
aid  in  the  collection  of  a  tax  —  and  therefore  not  to  be  strictly  construed,  but 
otherwise.  In  my  judgment,  any  person  who  appears  to  be,  or  for  the  time 
being  is,  in  the  possession  and  control  of  a  placo  or  building  where  a  billiard 
table  is  kept  for  public  use,  \%  prima  facie  the  proprietor  of  a  billiard  room 
and  liable  to  pay  this  special  tax;  and  this  is  so,  although  the  general  property 
and  ultimate  control  of  the  place  and  table,  or  either  of  them,  may  be  in  some 
one  else.  In  this  view  of  the  matter,  I  think  the  language  of  the  indictment, 
although  unskilful,  is  sufficient.  An  allegation  that  the  defendant  '*  carried 
on  the  business  and  occupation  of  keeping  and  running  a  billiard  table"  in  a 
particular  building  isequivalent  to  an  allegation  that  he  earned  on  the  business, 
etc.,  of  keeping  a  billiard  room,  and  that  he  was,  for  the  time  being,  the  pro- 
prietor thereof. 

UNITED  STATES  v.  IMSAND. 

(Circuit  Court  for  Alabama:  1  Woods,  5S1-585.    1S39.) 

Statement  ob-  Facts. —  Motion  in  arrest  of  judgment  because  the  indictment 
fails  to  negative  an  exception  in  the  statute. 

§  2407.  Rule  of  pleading  in  case  of  exceptions  in  statutes. 
•     Opinion  by  Woods,  J. 

The  rule  requiring  exceptions  in  a  statute  to  be  negatived  in  an  indictment 
has  been  well  expressed  in  these  words:  "  If  there  is  an  exception  in  the  enact- 
ing clause,  the  party  pleading  must  show  that  his  adversary  is  not  within  the 
exception,  but  if  there  be  an  exception  in  a  subsequent  clause  or  subsequent 
statute,  that  is  matter  of  defense,  and  is  to  be  shown  by  the  other  party." 
8  Am.  Jur.,  231. 

For  example,  the  statute,  19  Geo.  II.,  ch.  30,  part  1,  enacts  that  no  mariner 
who  shall  serve  on  board  any  privateer  employed  in  the  British  sugar  colonies 
in  the  West  Indies,  nor  any  mariner  being  on  shore  in  said  colonies,  shall  be 
liable  to  be  impressed  by  any  officer  of  a  ship  of  war,  unless  such  mariner 
shall  have  before  deserted  from  an  English  ship  of  war.  A  penalty  of  £50  was 
given  by  the  same  statute  to  any  person  who  should  sue  therefor  against  any 
otiicer  who  should  impress  a  mariner  contrary  to  its  provisions.  In  an  action 
on  this  statute,  judgment  was  arrested  because  the  declaration  did  not  allege 
that  the  mariner  had  not  previously  deserted  from  any  of  his  majesty's  ships 
of  war.  Spieres  v.  Parker,  1  Term  R.,  141.  In  this  case  it  was  said  that  the 
penalty  was  not  imposed  for  impressing  a  mariner  in  the  sugar  colonies,  but  for 
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impressing  a  mariner  there  who  had  not  previously  deserted;  that  the  word 
unless,  in  the  statute,  hud  precisely  the  same  sense  and  operation  as  if  it  had 
been  in  so  many  words  enacted  that  the  penalty  should  be  inll.cted  on  any 
officer  who  shouM  impress  a  mariner  who  had  previously  dcseiteil.  So  in  Gill 
V.  Scrivens,  7  Term  R,  27,  Lord  Ivenyon  said,  "  the  writ  ought  to  state  ail  the 
circumstances  that  entitled  the  plaintiff  to  execution;"  ami  Lord  Mansfield 
said,  **  the  plaintiff  must  aver  a  case  that  brings  the  defendant  within  the 
statute." 

A  statute  of  Massachusetts  forbids  labor  and  traveling  on  the  Lord's  day, 
except  from  necessity  or  charity.  Labor  or  traveling  merely  is  not  forbidden, 
but  unneces'^ary  labor  and  traveling,  and  labor  and  traveling  not  required  by 
charity.  The  exceptii  n  is  in  the  enacting  clause,  and  the  absence  of  necessity 
and  charity  is  a  constituent  part  of  the  description  of  the  acts  prohibited, 
exactly  as  if  the  statute  had  in  totidem  verbis  forbidden  unnecessary  labor  and 
traveling,  and  labor  and  traveling  not  demanded  by  charity.  An  English  stat- 
ute makes  it  a  penal  offense  for  any  person  other  than  those  employed  in  his 
majesty's  mint,  to  mnke  or  mend  any  instrument  for  coining.  This  exception 
must  bo  negatived  in  an  indictment.  The  want  of  such  authority  is  part  of 
the  description  of  the  offense  itself.  1  East's  PL  Cr.,  1G7.  These  examples  nn^ 
sufficient  to  illustrate  the  meaning  and  reason  ot  the  rule.  The  reason  is 
simply  this,  that  unless  an  exception  in  an  enacting  clause  is  negatived  in  pleail- 
ing  the  clause,  no  offense  appeal's  in  the  indictment.  The  case  provided  for  i  i 
the  clause  pleaded  is  not  made  out  on  the  record.  It  is  only  when  the  matter  i^ 
such  that  its  affirmation  or  denial  is  essential  to  the  apparent  or  i)rima  favl: 
right  of  the  party  pleading,  that  it  must  be  affirmed  or  denied  b\'  him  in  iln' 
first  instance. 

§  2408.  The  last  clausj  of  section  7S  of  the  act  of  July  20,  1S6S  {15  .%f'.. 
150\  has.no  exception  that  mud  he  najativcd  in  an  indictment  founded  on  d, 
da  use, 

Now  to  apply  tho  doctrine  to  the  case  at  bar.  This  indictment  is  founds! 
on  the  last  clause  of  section  7S  of  the  act  of  congress,  approved  July  20,  ISOs. 
15  Stat.,  159.  This  section  contains  three  distinct  clauses.  The  first  provides 
that  every  dealer  in  manufactured  tobacco  and  snuff  shall,  on  the  first  day  ot 
every  month,  make  and  return  to  the  assistant  assessor  of  the  proper  divisif):i 
an  inventory  of  the  tobacco  and  snuff  wiiich  he  has  on  hand  at  the  time;  ilio 
S'3Cond  clause  provides  that  after  January  1,  18G9,  all  smoking,  fine  cut  chewin«: 
tol  acco  and  snuff,  and  after  July  1, 1SG9,  all  other  manufactured  tobacco,  shall 
ba  taken  and  deemed  to  have  been  manufactured  after  the  passage  of  this  act, 
and  shall  not  be  sold  or  offered  for  sale  unless  put  up  in  packages  and  stampei', 
as  prescribed  by  this  act,  except  by  retail  dealers  from  wooden  package^^, . 
stamped  as  provided  by  tliis  act.  The  evident  purpose  of  this  clause  is  lo 
make  uniform  in  practice,  at  as  early  a  day  as  possible,  the  provisions  of  the 
law  regulating  the  tax  on  tobacco.  In  a  previous  section  of  the  act,  section 
62,  it  had  been  provided  that,  after  the  passage  of  the  act,  all  manufactured 
tobacco  should  be  put  in  certain  described  packages,  fine  cut  tobacco  in  pack- 
ages weighing  one-half,  one,  two,  four,  eight  and  sixteen  ounces,  or  in  wooden 
boxes  containing  ten,  twenty,  forty  and  sixty  pounds  each,  and  all  such  pack- 
ages should  be  stamped.  Kow  this  second  clause  put  the  law  in  force  so  far  as 
fine  cut  tobacco  or  snuff  is  concerned,  on  January  1,  18G9,  by  creating  the  pre- 
sumption, after  that  day,  that  such  tobacco  and  snuff  were  manufactured  alter 
the  passage  of  the  act,  whether  such  was  the  actual  fact  or  not,  and  prescribes 
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that  no  snch  tobacco  shall  be  sold  unless  in  packages  and  stamped  as  required 
by  the  act;  but  allows  retail  dealers  to  sell  at  retail  from  the  wooden  packages 
stamped  as  provided  for  by  the  act. 

The  third  clause  provides  that  after  the  1st  day  of  January,  1869,  any 
persorT  who  shall  sell,  or  oflfer  for  sale,  any  smoking,  fine  cut  chewing  tobacco 
or  snuff,  not  so  put  up  in  packages  and  stamped,  shall,  on  conviction,  be  fined, 
etc.  This  last  clause,  it  seems  to  me,  contains  no  proviso  or  exception,  and 
this  is  the  clause  on  which  the  indictment  is  found.  It  is  complete  in  itselF, 
except  only  that  it  refers  to  the  second  clause  by  the  words,  "  so  put  up  in 
packages  and  stamped."  But  the  second  clause  does  not  inform  us  how  the 
tobacco  is  to  be  packed  and  stamped,  but  refers  to  the  previous  section  (sec.  62). 
So  that  this  third  clause  may  well  be  construed  as  if  it  read  '*  as  provided  in 
section  62."  There  is  nothing  excepted  from  the  operation  of  thi§  clause;  all 
tobacco  musf  be  packed  and  stamped  as  provided  by  the  act,  and  to  sell  any 
tobacco  not  packed  and  stamped  is  made  an  offense  by  this  clause  of  the  statute. 

But  there  is  not,  even  in  the  second  clause  of  this  section,  any  exception  to 
the  provisions  of  the  act  that  all  tobacco  sold  must  be  packed  and  stamped  in 
a  certain  way.  What  is  relied  upon  as  an  exception  in  the  second  clause  is 
simply  a  permission  to  retail  dealers  to  sell  in  a  certain  way,  not  unstamped 
tobacco,  but  tobacco  put  up  in  a  prescribed  way  and  duly  stamped.  If  the 
third  clause  of  the  section,  had  provided  that  it  should  be  unlawful  to  sell 
tobacco  unless  stamped,  but  that  tobacco  manufactured,  say  before  1869,  or 
tobacco  manufactured  at  Lynchburg,  Virginia,  might  be  sold  without  stamps, 
then  it  would  be  necessary,  in  an  indictment  under  this  clause,  to  negative  these 
exceptions.  But  this  clause  does  not  make  these  exceptions,  or  any  others. 
All  tobacco  sold  must  be  packed  and  stamped  as  prescribed,  and  the  sale  of 
any  tobacco  not  so  packed  and  stamped  is  made  an  offense.  Nor  does  the 
second  clause  make  an  exception.  It  simply  provides  that  certain  persons  may 
sell  tobacco  packed  and  stamped,  as  provided  by  law,  in  a  certain  way,  but 
they  are  nowhere  in  the  section  authorized  to  sell  tobacco  unstamped.  It 
introduces  no  new  element  or  qualification,  into  the  offense,  but  leaves  it  just 
as  broad  and  unqualified  as  the  third  clause  leaves  it.  So  that  when  this  in- 
dictment alleges  that  on  a  certain  day  and  at  a  certain  place,  the  accused  sold 
tobacco  which  had  not  paid  the  revenue  tax,  and  was  not  stamped  as  provided 
for  by  law,  it  describes  fully  and  completely  an  offense  under  this  statute. 
There  is  no  exception  to  be  negatived,  because  the  law  makes  no  exception. 
Therefore  for  the  reason,  first,  that  no  exception  is  made  in  the  clause  on  which 
the  indictment  is  based ;  and  second,  because  no  exception  is  made  in  the  sec- 
ond or  any  other  clause  of  this  section,  I  hold  that  the  objection  to  the  indict- 
•ment  is  not  well  taken. 

§  2409.  Preaumpiiona  of  guilty  intent  caimot  he  r chitted  by  proof  of  decla- 
rations subsequent  to  the  event. 

It  is  urged  on  behalf  of  Imsand  that  the  court  erred  in  not  admitting  evi- 
dence of  what  the  accused  said  or  did  on  a  day  subsequent  to  the  commission 
of  the  alleged  offense.  While  I  do  not  see  how  this  can  be  taken  advantage 
of  on  motion  in  arrest  of  judgment,  yet  I  have  reflected  upon  the  question 
thus  raised,  and  am  satisfied  with  the  ruling.  Where  an  offense  against  the 
law  is  shown  to  have  been  committed,  the  law  raises  the  presumption  of  guilty 
intent.  To  allow  this  presumption  to  be  overthrown  by  the  declarations  of 
the  accused,  made  subsequent  to  the  commission  of  the  offense,  would  be  to 
make  him  a  witness  in  his  own  behalf,  and  his  unsworn  declarations  made  in 
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his  own  favor  after  the  offense  was  committed  and  completed,  to  be  used  to 
excalpate  him.  What  he  said  at  the  time  of  the  transaction  may  be  admitted 
as  part  of  the  res  gestcBy  but  I  know  of  no  rule  of  law  by  which  a  prisoner  can 
give  his  own  declarations,  made  at  a  subsequent  time. 

UNITED  STATES  v.  SIMMONS. 
(6  Otto,  360-366.     1877.) 

Certificate  of  Division  from  U.  S.  Circuit  Court,  Eastern  District  of  New 
York. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  Upon  an  indictment,  charging  violations  of  certain 
provisions  of  the  Revised  Statutes  of  the  United  States,  relating  to  distilled 
spirits,  Simmons  was  found  guilty  as  charged  in  each  count,  and  moved  in  ar- 
rest of  judgment.  The  first  and  third  counts  were  held  to  be  bad,  and  the 
case  is  here  upon  a  statement  of  facts  and  a  certificate  of  division  in  opinion 
upon  several  questions  involving  the  sufficiency  of  the  second  and  fourth  counts. 

The  second  count,  pursuing  the  words  of  section  3266  of  the  Revised  Stat- 
utes, charges  that  the  defendant  "did  knowingly  and  unlawfully  cause  and 
procure  to  be  used  a  still,  boiler  and  other  vessel,  for  the  purpose  of  distilling, 
within  the  intent  and  meaning  of  the  internal  revenue  laws  of  the  United 
States,  in  a  certain  building  and  on  certain  premises  where  vinegar  was  manu- 
factured and  produced,  against  the  peace  of  the  United  States  and  their  dig- 
nit}%  and  against  the  form  of  the  statute  of  the  said  United  States  in  such  case 
made  and  provided." 

§  2410.  ft  is  not  sufficient  in  an  indictment  to  charge  the  offense  in  the  words 
of  the  statute^  unless  those  words  fidly  apprise  the  accused  of  the  nature  of  the 
charge  against  him. 

Under  this  count  we  are  asked  the  following  questions:  First,  whether  it  is 
suflBcient,  in  an  indictment  drawn  under  that  portion  of  the  section  which  pro- 
hibits the  use  of  a  still,  boiler  or  other  vessel,  for  the  purpose  of  distilling,  in 
any  building  or  on  premises  where  vinegar  is  manufactured  or  produced,  to 
charge  the  offense  in  the  words  of  the  statute.  Second,  whether  the  omission 
of  an  averment  that  the  distilling  there  referred  to  was  of  alcoholic  spirits  is 
a  valid  objection  to  the  count. 

The  first  question  is  answered  in  the  negative.  Where  the  offense  is  purely 
statutory,  having  no  relation  to  the  common  law,  it  is,  "as  a  general  rule,  suffi- 
cient in  the  indictment  to  charge  the  defendant  with  acts  coming  fully  within 
the  statutory  description,  in  the  substantial  words  of  the  statute,  without  any 
further  expansion  of  the  matter."  1  Bish.  Cr.  Proc,  sec.  611,  and  authorities 
there  cited.  But  to  this  general  rule  there  is  the  qualification,  fundamental  in 
the  law  of  criminal  procedure,  that  the  accused  must  be  apprised  by  the  indict- 
ment, with  reasonable  certainty,  of  the  nature  of  the  accusation  against  him, 
to  the  end  that  he  may  prepare  his  defense,  and  plead  the  judgment  as  a  bar 
to  any  subsequent  prosecution  for  the  same  offense.  An  indictment  not  so 
framed  is  defective,  although  it  may  follow  the  language  of'  the  statute. 

Tested  by  these  rules,  the  second  count  is  insufficient.  Since  the  defendant 
was  not  charged  with  using  the  still,  boiler  and  other  vessels  himself,  but  only 
with  causing  and  procuring  some  one  else  to  use  them,  the  name  of  that  per- 
son should  have  been  given.  It  was  neither  impracticable  nor  unreasonably 
difficult  to  have  done  so.     If  the  name  of  such  person  was  unknown  to  the 
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grand  jurors,  that  fact  should  have  been  stated  in  the  indictment.  Nor  does  it 
saflSciently  appear  that  vinegar  was  manufactured  or  produced  in  the  building 
and  on  the  premises  referred  to  at  the  time  the  still  and  other  vessels  were  used 
for  the  purpose  of  distilling.  It  is  consistent  with  the  averments  that  the 
vinegar  had  been  manufactured  or  produced  long  prior  to  the  date  when  the 
alleged  distilling  occurred.  The  two  facts  must  co-exist,  in  order  to  constitute 
the  offense  described  in  the  statute. 
§  2411.  Not  necessary  to  aver  that  the  spirits  were  alcoholie. 
In  reference  to  the  second  question,  we  do  not  think  it  essential  to  aver  in 
terms  that  the  spirits  distilled  were  alcoholic.  In  view  of  the  statutory  defini- 
tion of  distilling,  the  allegation  that  the  vessels  were  used  **for  the  purpose  of 
distilling,  within  the  intent  and  meaning  of  the  internal  revenue  laws  of  the 
United  States,'^  was  distinct  and  broad  enough  to  advise  the  accused  of  the 
nature  of  the  offense  charged.  Counsel  for  the  accused  contend  that  the  indict- 
ment does  not  show  that  the  stills  and  other  vessels  were  used  for  distilling. 
This  objection  cannot  be  sustained.  The  averment,  that  the  defendant  caused 
and  procured  them  to  be  used,  implies,  with  sufficient  certainty,  that  they  were 
in  fact  used.  United  States  v.  Mills,  7  Pet.,  138^  2452-53,  infra). 
§  2412.  Not  necessary  to  aver  matters  of  evidence. 

Nor  was  it  necessary^  as  argued  by  counsel  for  the  accused,  to  set  forth  the 
special  means  employed  to  effect  the  alleged  unlawful  procurement.  It  is  laid 
down  as  a  general  rule,  that  "in  an  indictment  for  soliciting  or  inciting  to  the 
commission  of  a  crime,  or  for  aiding  or  assisting  in  the  commission  of  it,  it  is 
not  necessary  to  state  the  particulars  of  the  incitement  or  solicitation,  or  of  the 
aid  or  assistance."  2  Whart.,  sec.  1281;  United  States  v,  Gooding,  12  Wheat., 
460.  The  nature  of  the  means  whereby  the  unlawful  use  of  the  still  and  other 
vessels  was  procured  is  matter  of  evidence  to  establish  the  imputed  intent,  and 
not  of  allegation  in  the  indictment. 

The  fourth  count  is  based  upon  section  3281  of  the  Eevised  Statutes,  and 
charges  that  the  defendant  "did  knowingly  and  unlawfully  engage  in  and 
carry  on  the  business  of  a  distiller,  within  the  intent  and  meaning  of  the  in- 
ternal revenue  laws  of  the  United  States,  with  the  intent  to  defraud  the  United 
States  of  the  tax  on  the  spirits  distilled  by  him,  against  the  peace,"  etc. 

§  2413.  It  is  sufficient  to  state  in  substance  the  accusation  against  defendant. 
This  count  seems  to  us  sufficient  to  authorize  judgment  thereon.  It  was  not 
necessary  to  state  in  the  indictment  the  particular  means  by  which  the  United 
States  was  to  be  defrauded  of  the  tax.  The  defendant  is  entitled  to  a  formal 
and  substantial  statement  of  the  grounds  upon  which  he  is  questioned,  but  not 
to  such  strictness  in  averment  as  might  defeat  the  ends  of  justice.  The  intent 
to  defraud  the  United  States  is  of  the  very  essence  of  the  offense;  and  its 
existence  in  connection  with  the  business  of  distilling  being  distinctly  charged, 
must  be  established  by  satisfactory  evidence.  Such  intent  may,  however,  be 
laanifested  by  so  many  acts  upon  the  part  of  the  accused,  covering  such  a  long 
period  of  time,  as  to  render  it  difficult,  if  not  wholly  impracticable,  to  aver, 
with  any  degree  of  certainty,  all  the  essential  facts  from  which  it  may  be 
fairly  inferred. 

"The  means  of  effecting  the  criminal  intent,"  says  Mr.  Wharton,  "or  the 
circumstances  evincive  of  the  design  with  which  the  act  was  done,  are  con- 
sidered to  be  matters  of  evidence  to  go  to  the  jury  to  demonstrate  the  intent, 
and  not  necessary  to  be  incorporated  in  an  indictment."  1  Whart.,  sec.  292; 
United  States  v.  Gooding,  supra.     To  the  same  effect  is  the  opinion  of  Mr. 
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Justice  Miller  in  the  case  of  United  States  v.  Ulrici,  3  Dill.,  535  (§§  2422-28, 
infra).  But  it  is  contended  that  the  fourth  count  contains  no  averment  of  an 
unlawful  act,  but  only  of  an  intent  to  defraud  the  United  States  of  the  tax  on 
spirits;  and  that  it  is  not  competent  for  congress  to  punish  a  mere  intent,  how- 
ever fraudulent,  unaccompanied  by  an  unlawful  act.  We  do  not  think  the  in- 
dictment justly  liable  to  this  objection. 

§  2414.    What  constiiuies  the  offense  of  illicit  distilling. 

The  internal  revenue  laws  define  the  business  of  a  distiller.  Congress  has 
the  constitutional  power  to  prescribe,  as  it  has  done,  rules  and  regulations,  in 
conformity  to  which  that  business  may  be  lawfully  carried  on.  But  the  citizen 
may  not  engage  in  or  carry  on  such  business  with  the  intent  to  defraud  the 
government  of  the  tax  on  spirits  distilled  by  him.  If  he  does,  he  thereby  com- 
mits the  offense  charged  in  the  count  under  consideration,  and  is  liable  to  the 
punishment  prescribed  by  statute.  But  such  punishment  is  not  inflicted  merely 
or  solely  because  of  the  intent  to  defraud.  It  is  the  act  of  engaging  in  the 
distillation  of  spirits,  combined  with  that  intent,  which  constitutes  the  offense. 
A  question  somewhat  analogous  arose  in  The  Emily,  9  Wheat.,  381.  That  was 
an  information  founded  upo%the  statute  prohibiting  the  slave  trada  Under 
those  statutes  a  vessel  fitted  out  by  any  citizen  or  resident  of  the  United 
States  for  the  purpose  of  carrying  on  any  trade  or  traffic  in  slaves,  contrary  to 
the  provisions  of  the  statutes,  etc.,  was  subject  to  forfeiture.  This  court  said: 
"The  object  in  view  by  the  section  of  the  law  under  consideration  was  to  pre- 
vent the  preparation  of  vessels  in  our  own  ports  which  were  intended  for  the 
slave  trade.  Hence  is  connected  with  this  preparation,  whether  it  consists  in 
building,  fitting,  equipping  or  loading,  the  purpose  for  which  the  act  is  done. 
The  law  looks  at  the  intention,  and  furnishes  authority  to  take  from  the 
offender  the  means  designed  for  the  preparation  of  the  mischief.  This  is  not 
^punishing  the  intention  merely ;  it  is  the  preparation  of  the  vessel  and  the 
purpose  for  which  she  is  to  be  employed  that  constitutes  the  offense  and  draws 
after  it  the  penalty  of  forfeiture.  .  .  .  The  intention  or  purpose  for  which 
the  vessel  is  fitting  must  be  made  out,  so  as  to  leave  no  reasonable  doubt  as  to 
the  object.  This  is  a  matter  of  proof,  and,  generally  speaking,  to  be  collected 
from  the  kind  of  preparation  that  has  been  made."  In  the  subsequent  case  of 
United  States  v.  Gooding,  supra^  which  was  a  prosecution  for  being  engaged 
in  the  slave  trade  contrary  to  the  prohibitions  of  the  act  of  1818,  the  court  said 
that  the  statute  imputed  no  guilt  to  any  particulars  of  the  equipment  of  the 
vessel,  but  to  the  act  of  fitting  out  the  7essel  with  the  illegal  intent  to  engage 
in  the  prohibited  traffic;  that  it  was  "  the  act,  combined  with  the  intent,  and 
not  either  separately'',  which  is  punishable." 

These  decisions  furnish  rules  applicable  to  the  case  under  consideration.  The 
statute  does  not  prescribe  a  punishment  simply  for  the  intent  to  defraud  the 
United  States  of  the  tax  on  spirits  distilled,  but  for  the  act  of  engaging  in  or 
carrying  on  the  business  of  a  distiller  with  that  intent.  The  act  and  the  fraud- 
ulent intent  together  constitute  the  offense.  That  congress,  as  a  means  of 
protecting  the  revenue,  and  of  securing  taxes  rightfully  due  the  government^ 
may  declare  such  an  act,  when  accompanied  by  such  an  intent,  to  be  a  public 
offense,  and  prescribe  a  punishment  therefor,  we  do  not  doubt. 

The  views  hero  expressed  furnish  a  sufficient  answer  to  the  questions  pro- 
pounded under  the  fourth  count.  It  will,  therefore,  be  certified  as  the  opinion 
of  this  court  on  the  points  of  division:  1.  That  the  second  count  of  the  indict- 
ment is  insufficient  to  authorize  a  judgment  thereon.     2.  That  the  fourth  count 
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is  sufficient  to  authorize  judgment  to  be  pronounced  thereon  against  the  defend- 
ant ;  and  it  is  so  ordered. 

UNITED  STATES  v.  FOX. 
(Circuit  Court  for  Massachusetts:  1  Lowell,  199-203,     1808.) 

Statement  of  Facts. —  Two  defendants  were  indicted  for  carrying  on  ille- 
gally the  business  of  a  distiller  without  having  paid  the  special  tax,  and  were 
charged  with  having,  within  a  stated  period,  distilled,  to  wit,  one  thousand 
gallons  of  proof  spirit.     After  conviction  they  moved  in  arrest  of  judgment. 

§  2415.  How  the  offense  of  illegal  distilling  should  he  charged  in  an  indict- 
tnent. 

Opinion  by  Lowell,  J. 

As  I  had  occasion  to  observe  in  another  case,  the  precedents  prescribe  a  very 
simple  form  of  charging  such  a  crime  as  this,  and  of  negativing  the  authority 
or  license.  And  in  general,  when  the  charge  is  that  a  certain  trade  has  been 
carried  on,  or  that  the  defendant  has  sustained  a  particular  character,  as  that 
of  a  barrator,  scold,  etc.,  it  is  not  essential  to  set  out  the  particular  acts -which 
go  to  make  up  the  trading  or  course  of  life.  It  would  be  otherwise  if  each 
act  were  a  crime;  or  if,  by  the  statute  definition,  a  fixed  number  of  separate  acts 
made  up  the  crime.  Under  this  law,  the  quantity  of  spirits  distilled  is  impor- 
tant, because  the  minimum  fine  depends  upon  it;  but  not  the  kind  of  spirits 
nor  the  separate  acts  of  distilling.  So  as  to  the  time.  The  acts  being  contin- 
uous, it  is  well  to  charge  them  as  having  been  done  on  divers  days  between  two 
certain  days.  Commonwealth  v.  Tower,  8  Mete,  527;  Wells  v.  Commonwealth, 
12  Gray,  327,  per  Metcalf,  J.  The  objection  to  the  expression  "  then  and  there 
distilling,"  etc.,  applies  only  to  the  first  count;  but  it  is  not  valid  even  to  thiit. 
The  legal  intent  of  these  words  is  that  the  defendant  did  then  and  there  distill. 
Turns  v.  Commonwealth,  6  Mete,  224. 

§  2416.  Objection  cannot  be  taken  after  verdict  that  the  defendants  and  each 
of  them  carried  on  the  prohibited  business. 

The  charge  that  two  persons  and  each  of  them  carried  on  a  business  is  well 
enough  if  they  were  partners  or  jointly  concerned  in  the  business.  Rex  v. 
Dixon,  10  Mod.,  335.  And  this  indictment  clearly  points  to  a  joint  trade.  I 
do  not  decide  that,  in  a  misdemeanor,  such  an  objection  can  ever  be  taken  at 
this  stage  of  the  case. 

§  2417.  What  is  .7neant  by  ^'gallons  of  proof  spiriV'^  for  excise  or  taxation 
purposes. 

It  was  urged  with  great  apparent  confidence,  both  at  the  trial  and  since,  that 
the  allegation  of  distilling  one  thousand  gallons  of  proof  spirit  confines  the 
government  to  showing  the  manufacture  of  spirit  at  the  exact  strength  of  first 
proof,  as  established  by  another  part  of  the  statute,  that  is,  one-half  alcohol. 
I  am  of  opinion,  on  the  contrary,  that  this  expression,  "gallons  of  proof  spirit," 
in  the  connection  in  which  it  is  found,  is  not  intended  to  be  descriptive  of  the 
kind  or  strength  of  the  spirit  distilled,  but  only  of  the  quantity,  according 
to  the  statute  standard.  The  mode  of  taxation,  borrowed  by  congress  from 
the  excise  laws  of  England,  is  to  assess  spirits  by  a  conventional  measure,  de- 
pending upon  the  amount  of  alcohol  which  they  contain.  This  measure  is 
expressed  in  gallons,  though  the  precise  number  of  gallons  taxed  does  not  exist, 
excepting  when  the  spirit  is  of  exactly  proof  strength.  Thus,  for  the  purposes 
of  taxation,  that  quantity,  be  it  more  or  less,  which  contains  ten  gallons  of 
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pure  alcohol,  is  twenty  gallons  of  proof  spirits.  This  has  been  found  to  be  a 
very  fair  and  convenient  method,  and  it  has  led  to  the  use  of  the  phrases  proof 
gallons,  gallons  of  proof  spirit,  gallons  of  spirit  at  the  strength  of  proof,  all  of 
which  mean  the  estimated  number  of  gallons  contained  in  the  liquors  spoken 
of,  whatever  their  actual  bulk  may  be.  This  use  of  terms  I  find  in  Ure's  Dic- 
tionary, Muspratt's  Chemistry,  and  other  works  of  like  character.  Our  statute 
taxes  the  proof  gallon,  and  it  is  easy  to  understand  what  that  is,  though  I 
have  not  found  any  general  dictionary  of  the  language  that  defines  any  such 
gallon.  This  indictment  sets  out  the  number  of  such  gallons,  in  order  to  enable 
the  court  to  impose  the  proper  fine. 

§  3418*  An  indictment  which  nialvcs  charges  that  may  all  be  trxie^-and  yet  the 
person  charged  he  i^inocent  of  any  offense^  is  bad,  and  Judgment  vpon  it  will  be 
arrested.    Allegations  as  to  time. 

The  last  objection  appears  to  be  well  taken.  T^e  indictment  ought  to  show 
that  the  business  was  carried  on  without  due  payment.  Now  everything  here 
alleged  may  be  true,  and  yet  the  defendants  may  have  paid  a  license  fee  on  the 
1st  of  May,  18G6,  and  the  business  may  have  been  conducted  under  the  license. 
The  new  act  went  into  operation  on  the  2d  day  of  September,  and  it  does 
require  a  larger  fee  to  be  paid  by  distillers  than  was  required  by  the  statute  of 
1864;  but  it  may  well  be  doubted  whether  the  assessors  would  be  authorized  to 
assess  the  increased  amount  before  the  foIlowing'May  upon  those  who  had 
licenses  under  the  old  act.  I  find  nothing  in  the  new  act  looking  to  any  such 
action  excepting  the  proviso  of  the  eightieth  section,  cited  at  the  bar,  which 
prohibits  a  new  assessment  in  certain  cases;  the  implication  from  that  proviso 
is  hardly  strong  enough  to  warrant  me  in  adding  a  positive  duty  not  elsewhere 
enjoined.  I  am  informed  that  the  practice  of  assessors  has  not  been  uniform 
in  the  diflferent  districts  in  this  particular;  and  I  can  easily  understand  that 
this  might  be  so.  But  of  this  I  am  clear,  that  it  cannot  have  been  the  inten- 
tion of  the  law  to  render  a  distiller  liable  to  these  severe  penalties  who  was 
carrying  on  his  business  under  license  when  the  new  law  took  effect,  unless  he 
had  been  duly  assessed  and  called  on  to  pay  the  additional  fee,  and  had  refused 
or  neglected  to  do  so. 

It  is  said  that  the  time  is  immaterial,  and  that  on  this  motion  it  may  be  pre- 
sumed that  evidence  was  given  of  acts  done  since  May  1,  1867.  It  is  not 
material  to  prove  the  time  precisely  as  alleged,  but  it  is  necessary  that  the  time 
charged  should  be  consistent  with  the  offense  charged,  so  that  the  indictment 
shall  be  good  on  its  face.  Thus  to  lay  an  impossible  time,  or  one  beyond  the 
statute  of  limitations;  or  that  a  crime  which  can  only  be  committed  on  Sunday 
was  done  on  Monday,  etc.,  would  be  bad.  In  motions  for  arrest  of  judgment, 
the  time  is  presumed  to  be  truly  alleged  (Commonwealth  v.  Hitchings,  5 
Gray,  485);  and  taking  this  to  be  so,  this  indictment  shows  that  the  statute  had 
come  into  full  operation  only  as  to  those  distillers  who  began  business  after- 
wards, or  who,  being  assessed  for  an  extra  license  fee,  had  not  paid  it,  and  not 
as  to  all  distillers;  and  these  defendants  should  have  been  shown  to  be  within 
its  operation,  by  alleging  either  that  they  began  the  business  under  the  new 
law,  or  that  they  were  not  licensed  under  the  old  law,  or  that  having  been  so 
licensed;  and  having  been  assessed  an  additional  fee,  they  had  not  paid  it. 

Judgment  arrested. 
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UNITED  STATES  v.  HENRY. 
(District  Coart  for  New  York:  8  Benedict,  29-35.     186a) 

Opinion  by  Blatchfokd,  J. 

Statement  of  Facts. —  This  is  a  motion  in  arrest  of  judgment  and  also  for  a 
new  trial.  The  defendant  has  been  convicted  on  an  indictment  founded  on  the 
forty-second  section  of  the  internal  revenue  act  of  July  13,  1866  (14  U.  S.  Stat, 
at  Large,  162).  That  section,  so  far  as  it  applies  to  the  present  case,  provides 
that  any  person  who  shall  execute  any  fraudulent  bond  required  by  law  or  reg- 
ulations, or  who  shall  fraudulently  procure  the  same  to  be  executed,  or  who 
shall  connive  at  the  execution  thereof,  by  which  the  payment  of  any  internal 
revenue  tax  shall  be  evaded  or  attempted  to  be  evaded,  or  which  shall  in  any 
way  be  used  or  attempted  to  be  used  in  fraud  of  the  internal  revenue  laws  and 
regulations,  on  conviction  thereof,  shall  be  imprisoned,  etc.  The  statute  does 
not  make  the  offense  a  felony.  The  first  count  of  the  indictment  avers  that 
the  defendant,  on  a  day  and  at  a  place  named,  unlawfully,  knowingly  and  wil- 
fully did  execute,  and  fraudulently  procure  to  be  executed,  and  connive  at  the 
execution  of,  a  certain  bond,  which  said  bond  was  then  and  there  required  by 
law  and  regulations  to  be  given  by  one  Eaedle,  Eaedle  then  and  there  being 
the  owner  of  a  distillery,  and  then  and  there  being  the  owner  of  a  bonded  ware- 
house provided  by  him  for  the  storage  of  bonded  spirits  of  his  own  manufact- 
ure, v/hich  said  bond,  so  executed  as  aforesaid,  was  then  and  there  fraudulent, 
and  by  which  said  fraudulent  bond  the  payment  of  a  certain  internal  revenue 
tax,  to  wit,  the  tax  on  the  spirits  distilled  by  such  person  as  such  owner  of  a 
distillery  as  aforesaid,  was  evaded  and  attempted  to  be  evaded,  then  and  there, 
with  intent  to  defraud  the  United  States.  The  bond  is  set  out  in  hcBc  verba, 
and  the  count  avers  that  the  defendant  then  and  there  knew  the  said  fraudu- 
lent bond  to  be  fraudulent,  against  the  peace,  etc.  The  second  count  is  in  ill 
respects  like  the  first,  except  that,  instead  of  the  averment  as  to  the  evasion 
and  attempt  at  evasion  of  the  payment  of  a  tax,  it  is  averred  that  said  bond 
was  then  and  there  used  and  attempted  to  be  used  in  fraud  of  the  said  internal 
revenue  laws  and  regulations. 

§  241 9,  In  an  indictment  for  an  offense  created  by  statute^  it  is  sufficient  to 
describe  the  offense  in  the  words  of  the  statute.  It  is  for  the  defendant^  if  hs 
can,  to  bring  the  case  within  its  exceptions. 

It  is  urged  in  support  of  the  motion  in  arrest  of  judgment,  that  the  indict- 
ment does  not  sufficiently  describe  the  offense,  and  that  it  is  defective  in  not 
setting  forth  in  what  particulars  the  bond  was  fraudulent,  and  how  the  pay- 
ment of  the  internal  revenue  tax  was  evaded  and  attempted  to  be  evaded,  and 
how  the  bond  was  used  and  attempted  to  be  used  in  fraud  of  the  internal  reve- 
nue laws  and  regulations,  and  how  the  defendant  executed,  and  procured  to  be 
executed,  and  connived  at  the  execution  of,  the  bond.  The  offense  specified  in 
the  statute  is  one  created  by  the  statute.  It  was  not  an  offense  at  common 
law.  The  general  rule  is  well  settled  that,  in  an  indictment  for  an  offense  cre- 
ated by  statute,  it  is  sufficient  to  describe  the  offense  in  the  words  of  the  stat- 
ute, and  that,  if  the  defendant  insists  upon  a  greater  particularity,  it  is  for  him 
to  show  that  from  the  obvious  intention  of  the  legislature,  or  the  known  prin- 
ciples of  law,  the  case  falls  within  some  exception  to  such  general  rule,  but  few 
exceptions  to  the  rule  being  recognized.  Whart.  Amer.  Cr.  L.,  ch.  5,  sec.  8, 
p.  132,  2d  ed.;  United  States  v.  Gooding,  12  Wheat.,  460,  474;  United  States 
V.  Mills,  7  Pet.,  138,  142  (§§  2452-53,  i?ifra);  United  States  v.  Staats,  8  How., 
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40,  44  (§§  2542-44,  infra)\  United  States  w.  Pond,  2  Curt.,  265,  20S  (§§  2154-59, 
infroL), 

§  2420.  It  IB  not  necessary^  in  an  indictment  under  section  1^  of  the  act  of 
1866^  to  set  out  the  particulars  in  which  the  hojid  is  fraudulent  or  the  manner  in 
which  payment  of  the  tax  was  evaded. 

In  the  present  case,  the  indictment,  in  charging  the  offense,  uses  all  the 
words  which  the  statute  employs.  It  is  not  claimed  that  the  words  of  the  act 
are  not  pursued,  but  it  is  claimed  that  the  indictment  should  contain  more 
than  the  words  of  the  act.  In  the  case  of  United  States  v,  Gooding,  12  Wheat., 
460,  the  indictment  was  founded  on  the  act  of  April  20,  1818  (3  U.  S.  Stats,  at 
Large,  450),  concerning  the  slave  trade.  It  alleged  that  the  defendant  fitted 
out  for  himself,  as  owner,  a  certain  vessel  named,  with  intent  to  employ  it  in 
procuring  negroes,  etc.  The  offense  was  a  misdemeanor.  The  objection  was 
taken  that  such  allegation  was  not  a  legal  charge  of  an  offense,  and  that  it 
was  necessary  to  specify  in  the  indictment  the  particular  equipments,  in  order 
that  the  defendant  might  have  notice  of  the  particular  charge  against  him. 
The  judges  of  the  circuit  court  were  divided  in  opinion  on  this  question,  and 
it  w^as  certified  to  the  supreme  court.  In  the  opinion  of  the  court,  p.  473,  de- 
livered by  Mr.  Justice  Story,  it  is  said:  "It  is  contended  that  there  ought  to 
have  been  a  specification  of  the  particulars  of  the  fitting  out,  and  that  it  is  not 
sufficient  to  allege  the  act  itself  without  them.  The  indictment  in  this  respect 
follows  the  language  of  the  statute,  and  is  as  certain  as  that  is.  We  cannot 
perceive  any  good  reason  for  holding  the  government  to  any  greater  certainty 
in  the  averments  of  the  indictment.  The  fitting  out  of  a  vessel  may  and  must 
consist  of  a  variety  of  minute  acts  and  preparations,  almost  infinite  in  their 
detail,  and  their  enumeration  would  answer  no  valuable  purpose  to  the  defend- 
ant to  assist  him  in  his  defense,  and  subserve  no  public  policy.  .  .  .  The 
particular,  preparations  are  matters  of  evidence  and  not  of  averment.  .  .  . 
In  general,  it  may  be  said  that  it  is  sufficient  certainty  in  an  indictment  to  allege 
the  offense  in  the  very  terms  of  the  statute.  We  say  in  general,  for  there  are 
doubtless  cases  where  more  particularity  is  required,  either  from  the  obvious 
intention  of  the  legislature,  or  from  the  application  of  known  principles  of 
law.  At  the  common  law,  in  certain  descriptions  of  offenses,  and  especially  of 
capital  offenses,  great  nicety  and  particularity  are  often  necessary.  ...  So 
again,  in  certain  classes  of  statutes,  the  rule  of  very  strict  certainty  has  some- 
times been  applied  where  the  common  law  furnished  a  close  and  appropriate 
analogy.  Such  are  the  cases  of  indictments  for  false  pretenses,  and  sending 
threatening  letters,  where  the  pretenses  and  the  letters  are  required  to  be  set 
forth,  from  the  close  analogy  to  indictments  for  perjury  and  forgery.  Courts 
of  law  have  thought  such  certainty  not  unreasonable  or  inconvenient,  and  cal- 
culated to  put  the  plea  of  autrefois  acquit  or  convict^  as  well  as  of  general  de- 
fense at  the  trial,  fairly  within  the  power  of  the  prisoner.  But  these  instances 
are  by  no  means  considered  as  leading  to  the  establishment  of  any  general  rule. 
On  the  contrary,  the  course  has  been  to  leave  every  class  of  cases  to  be  decided 
very  much  upon  its  own  peculiar  circumstances.  Thus,  in  cases  of  conspiracy, 
it  has  never  been  held  necessary  to  set  forth  the  overt  acts  or  means,  though 
these  might  materially  assist  the  prisoner's  defense.  So,  in  cases  of  solicitation 
to  commit  crimes,  it  has  been  held  sufficient  to  state  the  act  of  solicitation, 
without  any  averment  of  the  special  means.  And  in  endeavors  to  comrait  a 
revolt,  which  is  by  statute  in  England  made  a  capital  offense,  it  has  always 
been  deemed  sufficient  to  allege  the  offense  in  the  words  of  the  statute,  without 
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setting  forth  any  particulars  of  the  manner  or  the  means.  These  cases  ap- 
proach very  near  to  the  present,  and  if  any,  by  way  of  precedent,  ought  to  gov- 
ern it,  they  well  may  govern  it." 

These  principles  are  held  to  be  especially  applicable  to  indictments  for  of- 
fenses which  are  misdemeanors,  or  are  not  felonies.  United  States  v.  Mills,  7 
Pet.,  138,  142  (§§  2452-53,  infra).  The  rule  applied  by  the  supreme  court  in 
United  States  V.  Gooding  is  one  applicable  in  all  respects  to  the  present  casg. 
The  fitting  out  of  a  vessel  with  intent  to  employ  her  in  the  slave  trade  is  a 
crime  created  wholly  by  statute,  and  its  criminality  depends  always,  in  a  mate- 
rial degree,  upon  the  character  of  the  fitments  of  the  vessel.  If  the  vessel  is 
fitted  out  with  appliances  for  engaging  in  the  slave  trade,  an  important  step 
toward  the  crime  is  made  out;  and,  in  every  trial  for  such  a  crime,  the  character 
of  such  fitments  and  appliances  becomes  a  material  issue.  For  that  reason  it 
was  urged  that  the  fitments  or  equipments  ought  to  be  particularly  speci- 
fied in  the  indictment,  in  order  that  the  defendant  ^might  have  notice  of 
the  particular  charge  against  him.  But  the  court  held  that  that  was  not  neces- 
sary, and  that  a  simple  allegation  of  fitting  out,  in  the  words  of  the  statute, 
was  sufficient.  So,  too,  it  is  no  more  necessary  to  set  out  in  the  present  case 
tne  particulars  in  which  the  bond  is  fraudulent,-or  the  particular  manner  in 
which  the  payment  of  the  tax  was  evaded  and  attempted  to  be  evaded,  or  the 
particular  manner  in  which  the  bond  was  used  and  attempted  to  be  used  in 
fraud  of  the  internal  revenue  laws  and  regulations,  or  the  particular  manner  in 
which  the  defendant  executed  and  procured  to  be  executed  and  connived  at  the 
execution  of  the  bond,  than  it  is  to  set  out  the  acts  or  means  in  cases  of  con- 
spiracy, or  the  special  means  in  cases  of  solicitations  to  commit  crimes,  or  the 
particular  manner  or  means  employed  in  an  endeavof  to  create  a  revolt. 

It  is  not  alleged  in  the  present  case  that  the  defendant  has  sufifered  from  any 
surprise  or  mistake  or  absence  of  witnesses,  by  reason  of  the  omission  of  any 
averment  in  the  indictment.  If  such  a  fact  were  established,  while  it  would, 
not  affect  the  validity  of  the  indictment,  it  would  be  a  proper  ground  to  urge 
in  favor  of  a  new  trial.  This  court,  while  seeking  to  uphold  the  law  and  the 
rights  of  the  government,  will  always  sedulously  endeavor  to  secure  to  every 
person  indicted  or  tried  for  crime,  a  full  and  fair  opportunity  to  meet  the  alle- 
gations brought  against  him.  No  injustice  is  suggested  in  the  present  case. 
The  trial  was  deliberate  and  full,  the  jury  considered  the  guilt  of  the  defend- 
ant established,  and  the  court  is  entirely  satisfied  with  their  verdict. 

§  2421.  Who  is  the  proper  person  to  give  the  warehouse  hond  under  section  27 
of  the  act  of  1866. 

In  regard  to  the  point  made  that  the  defendant,  and  not  Raedle,  was  the 
owner  of  the  distillery  in  question,  the  owner  of  the  distillery  and  the  owner 
of  the  warehouse  named  in  the  twenty-seventh  section  of  the  act  of  July  13, 
1S6G,  as  the  proper  person  to  give  the  warehouse  bond  there  provided  for,  is 
the  person  who,  under  the  twenty-fourth  section  of  the  same  act,  gives  the  no- 
tice to  the  government  that  he  is  the  person  engaged  in  the  business  of  a  dis- 
tiller at  the  distillery  in  question.  That  person  in  this  case  was  Raedle,  and 
not  the  defendant.  Raedle  was  the  owner  qxioad  the  government.  It  could 
know  no  one  else.  The  defendant  may  have  been  the  owner  in  a  private  sense, 
as  between  him  and  Raedle,  but  Raedle  was  the  owner  in  a  public  sense.  The 
evidence  of  the  making  of  the  returns  by  Raedle  was  in  fact  given  on  the  part 
of  the  defendant,  and  was  competent  evidence  under  the  first  and  second  counts, 
and  would  have  been  competent  if  given  on  the  part  of  the  government. 
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The  question  as  to  the  defendant's  guilty  knowledge  of  the  worthlessness  of 
the  sureties  to  the  bond  was  a  question  of  fact  for  the  jury.  The  evidence  was, 
in  the  judgment  of  the  court,  sufficient  to  fully  warrant  the  verdict.  The  mo- 
tion in  arrest  of  judgment  and  the  motion  for  a  new  trial  are  denied. 

UNITED  STATES  v,  ULRICL 
(Circuit  Court  for  Missouri:  8  Dillon,  53^-543.     1875.) 

Opinion  by  Miller,  J. 

Statement  of  Facts. — These  are  two  indictments  found  against  one  Ulrici, 
and  have  been  submitted  to  the  court  upon  demurrers.  I  will  now  proceed  to 
consider  them,  and  to  pronounce  the  decision  of  the  court  upon  the  questions 
which  have  been  raised.  To  facilitate  the  consideration  of  these  questions,  I 
will  divide  the  objections  into  two  classes:  First,  those  urged  against  both  in- 
dictments, and,  second,  those  made  to  the  several  counts  respectively. 

§  2422.  T/ie  common  law  doctrine  of  repeal  of  a  law  changed  by  section  13, 
Revised  Statutes, 

1.  In  the  first  place  it  is  contended  that  the  act  of  1875,  having  prescribed  a 
different  punishment  for  the  offenses  charged  in  these  indictments,  the  sections 
of  the  Eevised  Statutes  under  which  these  indictments  have  been  drawn  are 
repealed,  inasmuch  as  the  later  act  contains  no  saving  clause.  In  answer  to 
this  I  would  observe  that  the  thirteenth  section  of  the  Revised  Statutes  con- 
tains a  general  provision  changing,  as  I  conceive,  the  rule  of  the  common  law, 
that  a  statute  modifying  the  punishment  of  a  crime  prescribed  by  a  prior  law 
operates  as  a  repeal  of  that  law.  There  is  no  doubt  that  that  general  proposi- 
tion is  sound. 

Any  statute  that  varies  the  definition  or  the  punishment  of  an  offense  abro- 
gates the  former  statute;  and  no  offenses  committed  under  it  can,  by  a  well- 
known  principle  of  the  law,  be  punished,  unless  the  later  act  contains  a  saving 
clause.  But,  as  I  remarked,  the  Revised  Statutes  changed  this  rule  of  the 
common  law.  They  were  intended  to  change  it,  and  it  is  only  the  extent  of 
the  change  which  is  here  questioned.  Section  13  provides  that  "the  repeal  of 
any  statute  shall  not  have  the  effect  to  release  or  extinguish  any  penalty,  for- 
feiture or  liability  incurred  under  such  statute,  unless  the  repealing  act  shall  so 
expressly  provide,  and  such  statute  shall  be  treated  as  still  remaining  in  force, 
for  the  purpose  of  sustaining  any  proper  action  or  prosecution  for  the  enforce- 
ment of  such  penalty,  forfeiture  or  liability." 

§  2423.  the  words  penalty^  liability  or  forfeiture^  as  they  occur  in  sec- 

tion  13,  construed. 

Now  the  counsel  for  the  defendant  argues  that  neither  the  word  "penalty" 
** forfeiture,"  nor  "liability,"  is  equivalent  to  the  word  "punishment,"  and, 
therefore,  that  the  section  under  which  these  indictments  are  drawn  is  repealed, 
unless  the  penal  sanction  is  comprehended  by  the  term  "penalty,"  and  this,  he 
insists,  means  only  that  which  can  be  enforced  by  a  civil  action;  or,  by  the 
term  "forfeiture,"  which  relates  merely  to  property;  or,  by  the  term  "liabil- 
ity," which,  he  says,  means  merely  subject  to  a  civil  proceeding.  But,  without 
attempting  to  go  into  a  precise  technical  definition  of  each  of  these  words,  it 
is  my  opinion  that  they  were  used  by  congress  to  include  all  forms  of  punish- 
ment for  crime;  and,  as  strong  evidence  of  this  view,  I  found,  during  the 
progress  of  the  argument,  and  called  the  attention  of  the  counsel  to  a  section, 
which  prescribed  fine  and  imprisonment  for  two  years,  wherein  congress  used 
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the  words:  "Shall  be  liable  to  a  penalty  of  not  less  than  $1,000,  .  .  .  and 
to  imprisonment  not  more  than  two  years."  Moreover,  any  man  using  com- 
mon language  might  say,  and  very  properly,  that  congress  had  subjected  a 
party  to  a  liability,  and,  if  asked  what  liability,  might  reply,  a  liability  to  be 
imprisoned.  This  is  a  very  general  use  of  language,  and  surely  it  would  not 
be  understood  as  denoting  a  civil  proceeding.  I  think,  therefore,  that  this 
worl  "liability"  is  intended  to  cover  every  form  of  punishment  to  which  a 
man  subjects  himself,  by  violating  the  common  laws  of  the  country.  Besides, 
as  ray  brother  Treat  reminds  me,  the  word  prosecution  is  used  in  this  section, 
and  that  usually  denotes  a  criminal  proceeding. 

§  2424.  It  is  not  necessary  to  state  facts  showing  intent^  in  addition  to  stating 
an  inteiit  to  defraud. 

2.  I  will  now  proceed  to  consider  the  first  indictment,  which  contains  three 
counts.  The  first  count  is  objected  to  on  the  ground,  as  it  stands,  that  it  con- 
tains merely  a  naked  presentation  of  an  offense  which  is  denounced  and  made 
punishable  as  a  felony,  without  any  averment  of  those  acts  which  are  necessary 
to  show  what  the  felony  really  was.  Now,  let  us  inquire  whether  it  is  liable 
to  this  objection.  It  sets  out  that  the  defendant  did  engage  in  and  carry  on 
the  business  of  a  distiller,  at  his  distillery  situated  in  the  city  of  St.  Louis,  with 
intent,  then  and  there,  to  defraud  the  United  States  of  the  tax  due  upon  each 
and  every  gallon  of  one  thousand  proof  gallons  of  spirits  thereafter  to  be  dis- 
tilled by  him. 

Now,  what  he  was  doing  is  set  out  with  sufficient  particularity.  It  is  alleged 
that  he  was  carrying  on  the  business  of  distiller  at  a  particular  place  and  at  a 
particular  time,  and,  while  so  engaged,  conceived  theiintent,  then  and  there,  to 
defraud  the  United  States.  It  is  contended  that  there  should  be  some  state- 
ment of  the  evidence  of  this  intent  —  that  some  one  or  more  of  the  facts  which 
manifest  this  intent  should  be  set  out  in  the  indictment;  but  I  suggested  to 
counsel  at  the  time,  that,  if  he  could  show  w^here  it  was  necessary  to  describe 
more  than  what  the  party  intended  to  do,  in  a  case  where  intent  was  the  essence 
of  the  crime,  then  this  might  not  be  considered  a  sufficient  charge,  but  I  appre- 
hend that  no  such  instance  can  be  produced.  Of  course,  you  must  shou^  that 
what  the  party  intended  to  do  was  criminal,  because  the  oflFense  is  something 
which  the  law  itself  says  he  should  not  do.  And  that  seems  to  have  been  done 
here.  It  is  charged  that  the  accused  intended  to  defraud  the  United  States  of 
taxes  upon  the  whisky  he  himself  produced;  that  that  tax  was  an  internal 
revenue  tax  of  seventy  cents  imposed  upon  every  gallon  distilled  by  him.  But 
it  is  said  that  you  must  show  how  he  was  going  to  do  it.  Now,  an  intent  is 
often  very  hard  to  prove,  but  when  you  show  that  it  is  essential  to  a  civil  or 
criminal  proceeding,  you  can  demonstrate  it  in  a  thousand  ways.  All  human 
actions  are  the  external  evidence  of  intent.  The  conduct  of  a  man,  in  its 
thousand  various  forms,  goes  to  discover  his  inner  thoughts.  And,  to  say  that 
the  indictment  should  allege  these  with  particularity,  would  be  very  difficult 
for  the  pleader.  Are  we  to  set  all  the  facts  out?  If  not,  where  is  the  limit  to 
be  fixed?  The  objections,  therefore,  to  this  count  are  overruled,  and  it  is  held 
to  be  good. 

§  2425.  Whjere  the  charge  is  of  an  attempt  to  defraud^  the  indictment  must 
aver  how  defendant  attempted  to  defraud. 

3.  Little  was  said  specially  upon  the  third  count  of  this  indictment,  and  yet, 
upon  examination,  we  consider  that  there  is  a  want  of  particularity  in  that. 
It  is  charged  that  Ulrici  being  engaged  in  the  business  of  distilling  at  this 
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place,  did,  while  so  engaged,  attempt  to  defraud  the  United  States  of  the  taxes 
imposed  by  law.  Here  the  objection  is  good,  for  this  indictment  says. nothing 
about  intent.  I  think  the  defendant  in  this  cause  is  entitled  to  have  it  shown 
what  he  did  or  how  he  attempted  to  defraud.  When  you  say  that  he  attempted 
to  defraud  the  government,  I  think  it  is  your  duty  to  specify  some  acts  which 
constitute  the  attempt.     We  therefore  hold  the  third  count  to  be  bad. 

§  2426.  Count  sufficient  for  wrongfully  removing  distilled  spirits.  Matter  of 
induce  tnent. 

4.  I  come  now  to  consider  the  fourth  count.  It  is  very  diflferent  from  the 
others.  As  we  construe  it,  it  is  a  count  for  the  removal  of  distilled  spirits  from 
the  distillery  to  a  place  other  than  the  distillery  warehouse.  The  genileraaa 
who  defended  this  count  did  not  so  understand  ic.  He  treated  it  as  an  indict- 
ment of  the  defendant  for  having  in  his  possession  the  mash,  still  and  other 
apparatus,  with  intent  to  defraud.  This  is  the  oflfense  which,  it  has  been  said, 
is  charged  in  this  count.  But  it  does  not  stop  here.  It  goes  on  to  aver  that 
the  said  Ulrici,  then  and  there  carrying  on  the  business  of  a  distiller,  did  re- 
move a  large  quantit}^  of  distilled  spirits  from  the  place  where  they  were  manu- 
factured, to  a  place  other  than  the  disMllery  warehouse.  This  we  conceive  to 
be  a  good  indictment  for  the  removal,  but  not  for  having  the  distillery  appa- 
ratus in  possession  with  intention  to  defraud  the  government. 

It  was  strenuously  urged  that  the  charge  for  the  removal  is  well  stated,  as 
also  having  stamps,  etc.,  in  possession  with  fraudulent  intent,  and  that,  there- 
fore, two  distinct  offenses  are  alleged  in  the  same  count,  and  consequently  it  is 
bad.  We  concur  in  the  opinion  that  the  allegation  of  the  removal  is  sufficieni 
and  constitutes  a  complete  crime;  but  we,  at  the  same  time,  consider  that  the 
first  averment  may  be  properly  treated  as  inducement,  as  descriptive  of  the 
character  of  the  person  charged.  It  may  be  that  there  is  a  different  punish- 
ment prescribed  for  a  distiller  committing  this  offense  from  that  provided  for 
others;  if  so,  it  was  proper  to  describe  him  in  order  that  he  might  be  subjected 
to  that  particular  punishment.  There  is  certainly  a  distinct  punishment  pre- 
scribed for  a  store-keeper  committing  this  crime,  and  if  this  were  an  indictment 
against  Ulrici  as  a  store-keeper,  it  sliould  certainly  recite  his  employment  as 
such.  The  count,  therefore,  is  adjudged  good  for  the  offense  of  wrongfully 
removing  distilled  spirits.     This  disposes  of  this  indictment. 

§  2427.  The  statute  nowhere  requires  tlie  failure  to  erase  or  efface  stamps  to  he 
intentional. 

5.  The  other  indictment  presents  far  more  serious  questions,  which  have 
caused  us  much  more  difficulty  in  deciding.  The  first  count  in  this  indictment 
(leaving  out  the  formal  parts,  such  as  the  venue,  the  date,  etc.)  charges  that 
the  defendant  did  empty  and  draw  off,  and  cause  to  be  emptied  and  drawn  oflf, 
so  many  thousand  gallons  of  distilled  spfrits,  contained  in  so  many  barrels, 
which  barrels  bore  a  tax-paid  stamp  to  denote  that  the  tax  due  the  United 
States  had  been  paid,  "and  did  feloniously  then  and  there  fail,  at  the  time  of 
emptying  and  causing  to  be  emptied  and  drawn  off,  the  said  contents  of  said 
barrels,  to  efface  and  obliterate  from  each  of  said  barrels  the  said  stamp,"  etc. 

The  objection  to  this  count  urged  by  the  counsel  for  the  defense,  and  which 
we  think  had  a  good  deal  of  force,  is,  that  it  is  nowhere  charged  that  the 
offense  was  committed  intentionally  or  fraudulently;  that  is  to  say,  that  the 
hi. lure  to  erase  the  stamps,  which  is  the  essence  of  the  crime  (for  anybody  has 
a  right  to  empty  a  barrel  of  highwines  after  the  tax  is  paid),  is  not  charged  to 
have   been  done  intentionally  or  frau<lulently,  and   that,  on  the  contrary,  it 
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might  have  been  done  by  any  honest  purchaser  of  the  whisky  procured  from  the 
distillery,  and  this  either  carelessly  or  absolutely  without  knowing  the  obliga- 
tion imposed  upon  him  by  law.  It  certainly  was  truly  said  that,  unless  there 
was  some  criminal  intent,  or  some  fraudulent  purpose  in  the  failure  to  erase 
these  stamps,  it  was  a  great  hardship  that  a  man  should  be  punished  as  a  felon 
and  disgraced  in  public  estimation  by  imprisonment,  and  all  for  doing  that,  with 
no  intent  whatever  to  cheat  or  defraud  or  do  harm  to  anyone.  The  act  might 
have  been  done  in  ignorance;  it  might  have  been  done  in  negligence. 

This  section,  No.  3324,  is  one  which,  in  the  Revised  Statutes,  and  I  think  in 
some  revision  of  the  internal  revenue  laws  prior  to  these,  was  intended  to  con- 
dense into  one  paragraph  a  description  of  offenses,  and  a  denunciation  of  pen- 
alties which  had  before  been  scattered  in  various  enactments,  and  distributed 
in  various  parts  of  the  revenue  law.  It  speaks  of  the  offense  of  emptying 
casks  of  distilled  spirits,  with  stamps  upon  them,  in  two  different  places,  and, 
leaving  out  all  other  offenses  contained  in  the  section,  I  will  collocate  what  is 
said  on  this  particular  subject:  "Every  person  who  empties  or  draws  off,  or 
causes  to  be  emptied  or  drawn  off,  any  distilled  spirits  from  a  cask  or  package, 
bearing  any  mark,  brand  or  stamp  required  by  law,  shall,  at  the  time  of  empty- 
ing such  cask  or  package,  efface  and  obliterate  said  mark,  stamp  or  brand." 
That  is  the  obligation  of  everybody.  Then  comes  one  provision  in  the  event 
that  it  is  not  done.  "Every  such  cask  or  package  from  which  said  mark,  brand 
or  stamp  is  not  effaced  and  obliterated,  as  herein  required,  shall  beforfeited  to 
the  United  States,  and  may  be  seized  by  any  officer  of  internal  revenue  wher- 
ever found."  That  is  the  penalty  denounced  upon  the  cask  itself.  Then  there 
follow  several  other  offenses,  and  finally  we  come  to  the  penalties  applicable  in 
this  case:  "Every  person  who  fails  to  efface  and  obliterate  said  marks,  stamp 
or  brand,  at  the  time  of  emptying  such  cask  or  package,  .  .  *  .  shall  be 
deemed  guilty  of  a  felony,  and  shall  be  fined  not  less  than  $500,  nor  more  than 
$10,000,  and  imprisoned  not  less  than  one  year,  nor  more  than  five." 

Now,  it  is  obvious,  from  what  I  have  read,  that  the  statute  itself  nowhere 
requires  in  express  terms  that  the  party  who  failed  to  efface  or  obliterate  these 
stamps  should  have  done  it  intentionally  or  fraudulently.  The  punishment  is 
denounced  against  the  simple  failure,  and  such  failure  is  declared  to  be  a  felony, 
and  the  party  is  subjected  to  the  punishment  appropriate  to  a  felony.  It  is 
very  well  understood,  both  by  the  courts  and  by  the  profession,  as  well  as  every 
one  interested  in  the  matter,  that  the  collection  of  the  internal  revenue  tax  in 
this  country  has  required  a  system  of  legislation  for  its  enforcement  harsh  be- 
yond everything  known  to  our  history.  And  it  is  equally  well  understood 
that,  harsh  as  these  measures  are,  they  have  been  far  from  successful.  Not- 
withstanding the  heav\^  penalties  denounced  against  crimes  which  go  to  defraud 
the  government  of  its  revenue  from  internal  taxes,  and  notwithstanding  the 
minuteness  and  particularity  in  the  description  of  these  crimes,  and  notwithstand- 
ing all  the  aids  which  congress  has  given  by  legislation  to  the  enforcement  of 
the  revenue  laws,  they  have  been  very  imperfectly  executed,  and  that  the  gov- 
ernment is  cheated  out  of  perhaps  one-half  of  its  revenue,  especially  that  from 
the  tax  on  whisky  and  tobacco.  It  is  not  contended  that  the  legislature  has 
not  power  to  make  this  omission  or  failure  a  felony.  It  is  not  denied  that  it 
was  within  their  province  to  adopt  measures  as  severe  as  this,  but  it  is  argued 
that,  in  all  cases,  where  an  act  is  made  a  felony,  a  felonious  intent  is  essen- 
tial to  the  commission  of  the  crime.  At  common  law  that  may  bo  true,  but 
congress  and  the  state  legislatures,  in  defining  and  punishing  crimes,  are  above 
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tho  common  law.  They  have  a  riglit  to  change  it,  and  the  progress  of  society 
has  developed  the  necessity  of  doing  it  very  often;  so  that,  in  fact,  there  is 
hardly  an  oflFense  existing  to-day  in  this  country  which  is  punished  in  the  state 
courts  as  a  common  law  crime.  And  none  whatsoever  exists  now,  or  ever 
did  exist,  punishable  as  such  in  the  United  States  courts. 

§  24:28.   The  theory  of  the  remmie  sydem  considered  and  discussed. 

The  question  is,  then,  narrowed  down  to  this:  Did  congress  intend,  in  this 
provision,  declaring  and  punishing  the  failure  to  eflfaco  these  stamps,  at  such 
time,  as  a  felony,  that  a  criminal  intent  should  be  necessary?  We  see  nothing 
in  the  language  of  the  statute  requiring  such  an  intent.  On  the  other  hand, 
we  do  see  very  much  in  the  whole  system  of  legislation  on  internal  revenue 
showing  that  congress  did  not  make  intent  a  necessary  ingredient  in  the  crime. 
In  their  first  enactments  on  this  subject  they  ignored  the  intent,  and,  very  fre- 
quently in  the  course  of  their  legislation  concerning  it,  they  denounced  acts  as 
crimes  where  the  intention  to  do  wrong  constitutes  no  part  of  the  oflfense.  If 
such  legislation  be  wise,  or  permissible  at  all,  it  is  precisely  in  this  class  under 
consideration  where  one  would  suppose  that  congress  intended  to  create  the 
offense,  without  making  tho  5ceV;i^<?r  essential;  for  \\\\s  failure  itself  exposes 
the  government  to  fraud,  just  as  well  and  just  as  efficiently,  whether  it  be  in- 
tentional or  unintentional.  An  empty  cask,  with  this  live  evidence  upon  it, 
that  the  tax  upon  the  liquor  has  been  paid,  is  perhaps  the  most  fertile  oppor- 
tunity to  cheat  the  government  out  of  its  revenue.  Indeed,  this  stamp  regula- 
tion is  as  complete  to  protect  the  government  as  any  that  has  ever  been  devised 
by  human  ingenuity,  for  an  empty  cask,  with  a  stamp  upon  it,  bears  the  evi- 
dence that  the  whisky  afterwards  put  into  it  has  duly  paid  the  tax  to  the 
government.  In  various  ways  congress  has  shown  a  liveljj  sense  of  the  neces- 
sity of  securing  the  revenue  against  this  mode  of  elieating,  by  the  use  of 
barrels  which  bear  the  evidence  that  any  liquor  with  wJiich  they  may  be  filled 
has  paid  the  tax.  Tliose  stamps  hud  been  already  used,  and  ought  to  have 
been  destroyed.  Congress,  therefore,  saw  fit  to  subject  to  very  heavy  penalties 
all  persons  who,  either  through  carelessness  or  intentional  xjonduot,  thus  exposed 
the  government  to  be  defrauded. 

But  this  is  not  all.  The  decision  does  not  rest  alone  upon  this  reasoning. 
The  section  under  consideration  contains  a  description  of  other  oJQFenses  in 
which  the  intent  is  made  indispensable  to  the  completion  of  the  crime ;  and  there 
is  no  reasoning  more  often  referred  to,  or  more  forcible,  than  that,  when  in  the 
same  section,  an  element  is  required  in  one  case,  and  is  left  out  in  another,  the 
omission  was  intentional ;  the  legislature  intended  it.  Now,  right  in  the  middle 
of  this  section,  and  in  this  connection,  congress  describes  an  oflfense  where  the 
intention  is  made  a  necessary  ingredient;  the  language  is  this:  "And  every 
railroad  company,  or  other  transportation  company,  or  person,  who  receives  or 
transports,  or  has  in  possession  with  intent  to  transport,  or  with  intent  to  cause 
or  procure  to  be  transported,  any  such  empty  cask  or-  package,  or  any  part 
thereof,  having  thereon  any  brand,  mark  or  stamp,  required  by  law  to  be 
placed  on  any  cask  or  package  containing  distilled  spirits,  shall  forfeit,"  etc. 
Now  why  should  congress  say  that,  as  to  you,  who  failed  to  eflFace  these  stamps, 
no  intention  is  required;  but,  as  to  the  man  who  has  possession  of  these  casks, 
such  possession  must  be  accompanied  with  a  criminal  intent.  He  must  intend 
to  transport  them.  It  seems  to  me  so  clear  that  congress  intended  this  distinc- 
tion, that  I  hardly  think  it  necessary  to  argue  it. 

So  we  come  now  to  the  punishment.     I  have  given  the  descriptions  of  t"^ 
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offenses.  In  one  case  intent  is  necessary,  and  in  the  other  it  is  not.  This  is 
the  concluding  language  of  the  statute:  "Every  person  who  fails  to  efface  and 
obliterate  said  mark,  stamp  or  brand,  at  the  time  of  emptying  such  cask  or 
package,  or  who  receives  any  such  cask  or  package,  or  any  part  thereof,  with 
the  intent  aforesaid,  ....  shall  be  deemed  guilty  of  a  felony."  We  can 
not  conclude,  however  harsh  it  may  seem,  that  congress  intended  that  a  crira- 
inal  intent  should  be  averred  in  a  charge  for  failure  to  destroy  the  stamps. 

N^early  the  same  question  is  raised,  and  the  same  argument  applies,  with 
equal  force,  as  to  the  second  count,  which  charges  the  defendant  with  having 
in  his  possession  tax-paid  stamps,  once  used.  But  I  shall  not  go  over  this  whole 
argument  again.  It  will  be  perceived,  on  reading  the  statute,  that  no  intent  is 
necessary.  "  Every  person  who  has  in  his  possession  any  such  stamp,  so  re- 
moved as  aforesaid,  or  has  in  his  possession  any  canceled  stamp,  or  any  stamp 
which  has  been  used,  or  which  purports  to  have  been  used,  upon  any  cask  or 
package  of  distilled  spirits,  shall  be  deemed  guilty  of  a  felony."  No  intent  is 
necessary  here. 

It  is  argued  that  any  man  might  have  in  his  possession  these  stamps,  how- 
ever innocent,  and  that  seems  to  me  the  strongest  argument  made.  But,  on 
looking  carefully  at  the  internal  revenue  laws,  it  appears  very  obvious,  in  view 
of  the  manner  in  which  these  stamps  are  afBxed,  that  no  man  can  have  posses- 
sion of  them  without  knowing  their,  character.  They  are  not  new  stamps, 
they  are  stamps  that  have  been  once  used ;  and  the  officer  who  places  them 
upon  the  caSks  puts  marks  and  names  and  numbers  upon  them,  which  are  con- 
clusive evidence  that  they  have  been  used.  Congress  obviously  had  that  view 
of  the  subject,  and  we  do  not  think  you  can  import  the  intent  into  the  statute  as 
framed.  Consequently  it  is  not  necessary  to  allege  it  in  the  indictment.  Thisi 
proposition  extends  to  all  the  counts  in  this  indictment,  and  the  demurrer  is 
overruled.  Before  I  close  I  will  call  the  attention  of  the  counsel  to  a  case  in 
8  Hbward,  41.  This  whole  question  of  the  allegation  of  intent  is  discussed, 
especially  when  the  statute  denounces  the  intent  and  makes  it  a  part  of  the 
offense.     (See  §§  2542-44,  infra:) 

Judgment  accordingly, 

UNITED  STATES  v.  McGINNIS. 
(District  Couit  for  New  Jersey:  1  Abbott,  120-126.    1866.) 

Opinion  by  Field,  J. 

Statement  of  Facts. —  This  is  an  indictment  against  Silas  J.  McGinnis  and 
George  Mountjoy,  manufacturers  of  tobacco,  for  making  a  false  and  fraudulent 
return  under  the  internal  revenue  act.  The  motion  is  to  quash  the  indictment. 
There  are  two  classes  of  objections  taken.  The  former  apply  only  to  the  first 
count;  the  latter  go  to  the  whole  indictment.  I  will  consider  the  latter  first; 
for  if  these  are  sufficient,  the  motion  must  be  overruled,  although  the  first 
count  may  be  defective. 

§  2429.  Rule  as  to  joinder  of  parities. 

It  is  objected,  in  the  first  place,  that  the  defendants  are  improperly  ^(^m^rf 
in  the  same  indictment.  The  general  rule  is,  that  where  two  or  more  join  in 
the  commission  of  an  offense,  they  may  be  indicted  either  jointly  or  separately. 
The  rule  is  admitted.  But  it  is  said  there  is  an  exception  to  it  in  the  case 
of  perjury^  and  that  this,  although  not  a  case  of  perjury,  is  yet  analogous  to  it; 
or,  to  use  the  language  of  counsel,  it  is   "  next  of  kin."     But  perjury  is  no  ex- 
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ception  to  the  rule.  It  is  rather  an  illustration  of  it.  The  rule  is,  when  the 
offense  is  joint  there  may  be  a  joint  indictment.  Bat  in  perjury,  from  the 
very  nature  of  the  case,  the  offense  cannot  be  a  joint  one.  Nor  is  this  peculiar 
to  perjury.  It  applies  as  well  to  other  offenses;  such  as  the  speaking  of  sedi- 
tious and  blasphemous  words,  or  the  publication  by  two  booksellers  of  the  same 
libel.  In  all  these  cases  the  offense  is,  from  its  very  nature,  several  and  not 
joint.  But  when  two  joined  in  singing  a  libelous  song,  it  was  held  by  Lord 
Mansfield  that  they  might  be  jointly  indicted.  King  v.  Benfield  &  Saunders, 
2  Burr.,  983.  So  if  two  booksellers,  who  are  partners,  publish  a  libel,  they  may 
hi  joined  in  the  same  indictment.     Archb.  Cr.  PL,  59. 

Here  the  defendants  are  partners  in  the  business  of  manufacturing  tobacco, 
and  they  are  indicted  for  making  a  false  return  to  the  assessor.  The  return  is 
made  and  signed  by  them  in  their  partnership  name.  It  is  their  joint  act;  and 
if  the  return  is  false  they  have  committed  a  joint  offense,  and  may,  therefore, 
b3  jointly  indicted.  I  do  not  see  how  they  could  be  indicted  in  any  other  way. 
It  could  hardly  be  said  that  the  false  return  was  the  act  of  McGinnis  alone,  or 
the  act  of  Mountjoy  alone.  It  was  the  joint  act  of  the  firm  of  McGinnis  & 
Mountjoy.     There  is  nothing,  I  think,  in  this  objection. 

§  2130.  The  criminal  provisions  of  the  internal  reventce  law  apply  to  manu- 
facturers of  tobacco. 

The  other  objection  goes,  not  only  to  the  substance  of  the  indictment,  but  it 
strikes  at  the  foundation  of  the  whole  prosecution.  The  criminal  provisions  of 
the  internal  revenue  act,  it  is  said,  do  not  apply  to  the  manufacturers  of  to- 
bacco.    They  may  be  proceeded  against  in  rem^  but  not  by  way  of  indictment. 

I  confess  I  was  somewhat  startled  by  this  proposition.  It  was  an  entirely 
new  idea.  And  I  said  to  myself,  while  counsel  was  urging  it  so  earnestly,  can 
this  be  so?  Is  it  possible  that  congress,  after  all  the  pains  they  have  bestowed 
npon  this  act,  and  the  repeated  revisions  to  which  they  have  subjected  it, 
should  have  made  this  serious  omission?  If  the  business  had  been  one  from 
which  little  or  no  revenue  was  expected,  we  could  better  understand  how  con- 
gress might  have  overlooked  it.  But  it  is  a  business  from  which  a  larger 
amount  of  revenue  is  derived  than  from  almost  any  other  single  source.  It  is 
a  business,  too, in  which  the  temptations  to  fraud,  and  the  facilities  for  commit- 
ting it,  are  greater,  perhaps,  than  in  any  other,  owing  to  the  fact  that  the  duties 
are  so  high  and  the  articles  so  easily  concealed.  It  might  have  been  supposed, 
therefore,  that  when  the  criminal  provisions  of  the  act  were  framed,  congress 
would  have  had  in  view,  in  an  especial  manner^  the  manufacturers  of  tobacco. 
And  yet,  we  are  told,, they  are  the  very  manufacturers  to  whom  these  criminal 
provisions  do  not  apply.  You  may  seize  their  tobacco,  if  they  happen  to  have 
any  on  hand,  when  their  frauds  are  discovered,  but  they  are  not  liable  to  indict- 
ment. 

Let  us  see  if  this  be  so.  Section  15  of  the  Internal  Revenue  Act  (13  Stat. 
at  L.,  227)  provides  "that  if  any  person  shall  deliver  or  disclose  to  any  assessor 
or  assistant  assessor  appointed  in  pursuance  of  law,  any  false  or  fraudulent  list, 
return,  account  or  statement,  with  intent  to  defeat  or  evade  the  valuation,  enu- 
meration or  assessment  intended  to  be  made,"  he  shall,  on  conviction,  be  fined 
in  any  sum  not  exceeding  $1,000,  or  be  imprisoned  for  not  exceeding  one  year, 
or  both,  at  the  discretion  of  the  court.  And  by  section  82,  the  word  ^^ person'*' 
is  made  to  include  "  partnerships,  firms,  associations  and  corporations."  Id.,  253. 

Section  15  would  seem  to  be  as  comprehensive  as  language  could  make  it, 
and  to  embrace  within  its  scope  every  possible  case  of  a  false  or  fraudulent  re- 
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turn.  But  still,  it  is  said,  it  does  not  apply  to  the  manufacturers  of  tobacco. 
Why?  The  argument,  if  I  understand  it,  rests  entirely  upon  an  expression 
which  occurs  in  section  11.  By  that  section  it  is  provided  "that  it  shall  be  the 
duty  of  any  person,  partnership,  firm,  association  or  corporation  made  liable 
to  any  duty,  license,  stamp  or  tax  imposed  by  law,  when  not  otherwise  provided 
for,  on  or  before  the  first  Monday  of  May  in  each  year,  and  in  other  cases  be- 
fore the  day  of  levy,  to  make  a  list  or  return,  verified  by  oath  or  affirmation, 
to  the  assistant  assessor  of  the  district  where  located,  of  the  amount  of  annual 
income,  the  articles  or  objects  charged  with  a  special  duty  or  tax,  the  quantity 
of  goods,  wares  and  merchandise  made  or  sold,  and  charged  with  a  specific  or 
ad  valorem  duty  or  tax,'*  etc.  13  Stat,  at  L.,  225.  This  section  simply  requires 
yearly  returns  of  incomes  and  articles  subject  to  taxation.  Yearly  returns  were 
thought  to  be  sufficient  in  ordinary  cases.  But  there  were  associations,  and 
there  were  manufacturers,  from  which,  it  was  believed,  more  frequent  returns 
ought  to  be  required,  and  these  were  to  be  provided  for  in  subsequent  sections. 
Among  these  were  the  manufacturers  of  tobacco.  Hence  the  introduction  of 
the  words  ^^wlieii  not  otherwise  provided  forJ^^  These  words  do  show  that  sec- 
tion 11  was  not  intended  to  apply  to  the  manufacturers  of  tobacco.  But  how 
do  they  show  that  the  provisions  of  section  15  are  not  applicable  to  them? 
What  possible  bearing  or  eflFect  can  they  have  upon  the  latter  section?  The 
case,  then,  stands  thus:  By  section  11  yearly  returns  are  required,  unless  in 
cases  otherwise  provided  for.  The  case  of  manufacturers  of  tobacco  is  other- 
wise provided  for  in  section  90.  Monthly  returns  are  there  required  of  them. 
But  by  section  15  "any  false  or  fraudulent  return"  is  an  offense,  to  be  pun- 
ished by  indictment.  Why  does  not  this  apply  equally  to  the  yearly  returns 
required  by  section  11,  and  the  monthly  returns  require^  by  section  90,  from 
the  manufacturers  of  tobacco?  Can  any  possible  reason  be  assigned  why 
yearlj^  returns,  if  false,  should  be  the  subject  of  an  indictment,  and  not  monthly 
returns? 

Such  would  be  a  fair,  and,  I  think,  a  necessary  construction  of  the  act,  even  if 
section  90  did  no  more  than  provide  for  monthly  returns  by  the  manufacturers 
of  tobacco.  But,  as  if  to  remove  all  doubt  upon  this  subject,  and  make  assur- 
ance doubly  sure,  there  is  a  clause  inserted  in  section  90  which  seems  to  render 
all  further  reasoning  unnecessary.  After  providing  that  manufacturers  of 
tobacco  shall  make  returns  or  statements  to  the  assessor  on  or  before  the  tenth 
day  of  each  month,  and  that  in  case  the  duties  are  not  paid  within  five  days 
after  demand  thereof,  distraint  may  be  made  for  the  amount  thereof,  with  ten 
per  cent,  additional,  we  find  these  significant  words:  "Subject  to  all  the  pro- 
visions of  law  relating  to  licenses,  returns^  assessments,  payment  of  taxes,  liens, 
fines,  penalties  and  forfeitures,  not  inconsistent  herewith,  in  the' case  of  other 
manufacturers."     13  Stat,  at  L.,  474. 

The  clause  was  not,  perhaps,  necessary,  and  might  bo  deemed  superfluous. 
And  yet  it  seems  to  have  been  inserted  out  of  abundant  caution,  and  as  if  to 
guard  against  just  such  an  objection  as  that  which  has  been  taken.  It  is  in 
effect  saying,  that  although  monthly  returns,  and  returns  of  a  peculiar  nature, 
are  required  of  the  manufacturers  of  tobacco,  they  shall,  nevertheless,  be  sub- 
ject to  all  the  provisions  of  the  act  relative  to  false  returns,  and  the  penalties  con- 
sequent thereon,  as  in  the  case  of  other  manufacturers.  It  was  intimated  that  by 
the  word  "  penalties  "  in  this  clause  was  meant  pecuniary  penalties,  and  not  lia 
bility  to  indictment.  But  there  are  no  pecuniary  |  tnalties  provided  for  the 
making  of  false  returns,  otherwise  than  by  indictment.  Unless,  then,  manu- 
VouHI  — 43  678 


f  §  2481-2436.  CRIMES  AND  CRIMINAL  PROCEDURE. 

facturers  of  tobacco,  can  be  proceeded  against  by  way  of  indictment  for  mak- 
ing false  and  fraudulent  returns,  they  are  liable  to  no  penalty  whatever.  Such, 
certainly,  could  not  have  been  the  intention  of  the  act.  I  am  of  the  opinion^ 
therefore,  that  the  criminal  provisions  of  the  internal  revenue  act  do  apply  to 
the  manufacturers  of  tobacco.  If  I  am  right  in  this  conclusion,  the  motion  to 
quash  must  be  denied,  without  considering  the  objections  which  have  been 
taken  to  the  first  count  of  the  indictment. . 

It  was  stated  by  the  learned  counsel  who  argued  this  case  upon  the  part  of 
the  defendants,  that  in  the  state  of  Pennsylvania  there  had  been  no  criminal 
prosecutions  under  the  internal  revenue  act.  They  had  been  satisfied  there  with 
proceedings  in  rem.  But  in  this  state,  such  proceedings  have  been  found  in 
many  cases  to  furnish  a  very  inadequate  remedy.  There  have  been,  therefore, 
a  number  of  criminal  prosecutions  in  this  court.  And  there  have  been  convic- 
tions, too.  And  it  is  come  to  be  generally  understood,  that,  where  individuals 
or  associations  are  guilty  of  making  false  and  fraudulent  returjis,  they  expose 
themselves,  not  only  to  seizure  and  forfeiture  of  their  property,  but  to  fine  and 
imprisonment.  To  this  may  be  owing  in  part  the  remarkable  fact,  that  while 
New  Jersey  is  but  the  sixteenth  state  in  the  Union  in  point  of  population, 
there  are  but  five  that  contribute  so  large  an  amount  as  she  does  to  the  internal 
revenue  of  the  government.  It  is  to  the  vigilance  and  fidelity  of  our  revenue 
oflBcers,  and  theefifective  manner  in  which  the  provisions  of  the  act  are  carried 
out,  that  I  believe  this  result  is  in  some  measure  to  be  ascribed.  The  motion 
to  quash  is  denied. 

§  2431.  Intent —  In  an  indictment  under  section  8397  of  the  Revised  Statutes  for  an  oflfense 
relating  to  cigars,  it  is  not  necessary  to  aver  an  intent  to  defraud  the  government.  United 
States  u  Jacoby,*  12  Blatch.,  491. 

g  2482.  llemoval  of  spirits.— An  indictment  which  charges  the  removal  of  a  quantity  of 
**  distilled  spirits,"  on  wliich  the  tax  had  not  been  paid,  to  a  place  other  than  the  distillery 
warehouse,  is  good  under  section  8296  of  the  Revised  Statutes.  United  States  v.  Anthony,* 
14  Blatch.,  92. 

§2488.  Selling  liquor  without  paying  tax.— An  indictment  which  alleges  that  the  de- 
fendant did,  on  a  certain  day,  and  continuously  thereafter  to  a  certain  day,  exercise  and  carry 
on  the  business  of  a  wholesale  liquor  dealer,  without  paying  the  special  tax  therefor,  is  suffi- 
cient without  stating  the  facts  of  selling  or  offering  for  sale.  United  States  v.  Page,*  2  Saw., 
853. 

§  2484.  Person  unknown.—  An  averment  in  an  information  under  section  3317,  Revised 
Statutes,  as  amended  by  the  act  of  March  1,  1879,  for  the  receipt  of  certain  spirits  which  had 
been  unlawfuUy  removed  from  a  distillery,  knowing  that  the  tax  on  said  spirits  had  not  been 
paid,  that  the  person  who  delivered  the  spirits  to  the  defendant  was  unknown  to  the  district 
attorney,  is  unnecessary,  and  need  not  be  proved.   United  States  v,  Byrne,*  19  Blatch.,  259. 

§  2485.  Manufoeturing  still.—  An  indictment  under  section  25,  chapter  184,  statutes  of 
1866,  for  manufacturing  and  removing  a  still  without  notifying  the  collector,  must  charge  that 
the  still  was  intended  to  be  used  within  the  United  States,  for  distilling  spirits,  and  that  it 
was  the  defendant  who  failed  to  give  the  notice.  And  a  statement  that  the  collector  of  the 
district  in  which  the  still  was  to  be  used  was  not  notified  is  not  an  affirmation  that  there  was 
any  such  district.    United  States  v.  Reed,*  1  Low.,  232. 

§  2436.  Stamps. —  An  indictment  for  giving  a  receipt  which  was  unstamped  charged  *'that 
the  receipt  was  issued  without  having  thereupon  an  adhesive  stamp  of  two  cents,  for  denot- 
ing the  tax  chargeable  thereon."  It  was  contended  that  the  stamp  should  be  aUeged  to  be 
"  of  the  value  of  two  cents,"  but  the  court  overruled  the  objection.  United  States  v,  Moore,* 
11  Fed.  R.,  248. 
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6.    Violation  of  the  Postoffice  Laws. 

[See  xn,  supra.] 

SuiofARY  —  Advising  and  procuring  under  the  act  of  1825,  §  2437.—  Opening  a  letter,  §2488.— 
Embezzlement;  may  he  proceeded  against  by  information,  §  2439 ;  a«  to  ownership  of  valu- 
able thing  contained  in  letter,  %%  2440,  2441,  2442;  by  clerk;  may  be  charged  in  language 
of  statute,  §  2441 ;  averment  as  to  place  to  which  letter  loas  sent,  §  2442 ;  indictment  held 
good,  §2443;  description  of  bank-note  contained  in  letter,  §§2444,  2445;  description  of 

i  letter  secreted,  §  2445 ;  whether  letter  was  to  be  conveyed  by  post,  §  2446 ;  sufficient  to  allege 

taking  unlatcful,  §  2447.— iVbn-mai7aWe  matter,  §2448;  alleging  deposit  of  book;  vari- 

j  ance,  §  2449;  averment  that  act  was  committed  knowingly,  sufficient,  §2450;  object  of  use 
of  obscene  words,  not  material,  §  2451. 

§  2487.  Section  24  of  the  act  of  1825,  "to  reduce  into  one  the  several  acts  establishing  and 
regulating  the  postoffice  department,"  declares  "tHkt  every  person  who  .  .  .  shall  pro- 
cure and  advise,  or  assist  in  the  doing  or  perpetration  of  any  of  the  acts  or  crimes  by  this  act 
forbidden,  shall  be  subject  to  the  same  penalties  and  punishments  as  the  persons  are  subject  to 
who  actually  do  or  perpetrate  any  of  the  said  acts  or  crimes."  It  is  held  that  an  indictment 
under  this  act  for  procuring  and  advising,  etc. ,  must  allege  the  offense  charged  to  the  chief 
actor  to  have  been  committed.    United  States  t\  Mills,  §§  2452-53. 

§  24S8.  An  indictment  for  opening  a  letter  charged,  in  the  language  of  the  act  making  it 
an  offense,  that  at  a  time  and  place  mentioned  the  defendant  '*  did  then  and  there  open  a  cer- 
tain letter  directed  to  one  C,  which  letter  had  been  in  a  postoffice  of  the  United  States  .  .  . 
at  H.  in  said  district,  and  did  so  open  the  said  letter  before  it  had  been  delivered  to  the  said 
C,  to  whom  it  was  directed,  and  did  so  open  the  said  letter  with  a  design  to  obstruct  the  cor- 
respondence, and  to  pry  into  the  business  or  secrets  of  another,  namely,  of  the  said  C,  said 
letter  not  containing  any  article  of  value."  Held,  that  it  was  not  necessary  to  allege  that 
the  defendant  unlawfully  opened  the  letter,  as  the  indictment  set  up  facts  which,  if  true, 
showed  the  opening  to  have  been  unlawful ;  that  it  was  not  necessary  to  aver  that  the  letter  was 
sealed,  because  the  opening  of  an  unsealed  letter  with  the  intent  charged  would  constitute 
the  offense ;  that  it  was  not  necessary  to  allege  that  the  letter  was  at  the  time  in  the  lawful 
custody  of  any  postal  official,  for  under  the  act  all  that  is  necessary  is  that  the  letter  shall 
have  been  in  the  lawful  custody  of  some  postal  official  and  be  opened  before  delivery  to  the 
person  addressed ;  that  the  indictment  would  be  good  though  tlie  letter  was  written  by  the 
defendant  himself;  and  that  it  was  not  necessary  to  allege  that  C.  was  a  real  and  not  a 
fictitious  person,  for  the  allegation  implies  it,  as  none  but  a  real  person  could  have  business 
or  secrets.    United  States  v.  Pond,  §§  2454-59. 

§  2439.  The  offense  of  embezzling  a  letter  in  postal  custody;  defined  and  punished  by  sec- 
tion 5467  of  the  Revised  Statutes,  not  being  treason,  and  not  being  declared  by  act  of  congress 
to  be  a  felony,  and  being  a  misdemeanor  which  does  not  fall  within  the  designation  of  crimen 
falsi,  is  not  within  the  fifth  amendment  requiring  a  presentment  or  indictment  by  a  grand 
jury.  It  may  therefore  be  proceeded  against  by  information.  United  States  v.  Baugh, 
§§2460-63.     See  §2498. 

§  2440.  Where  the  indictment  under  section  5467  of  the  Revised  Statutes  is  intended  to 
charge  only  the  embezzlement  of  the  letter  in  the  custody  of  tlie  postoffice,  and  alleges  the 
stealing  or  taking  of  its  contents  only  by  way  of  description  (the  section  requiring  that  the 
letter  embezzled  should  have  contained  some  one  of  the  valuable  things  named  in  the  section, 
and  that  this  valuable  thing  should  have  been  taken  from  the  letter),  it  need  not  charge  the 
oiTvnership  of  the  valuable  thing  taken  in  some  other  person  than  the  accused.    Ibid. 

§  2441.  The  offense  of  embezzlement  by  a  clerk  in  the  postoffice  of  a  letter  containing  bank- 
bills  may  be  charged  substantially  in  the  words  of  the  statute.  It  is  not  necessary  in  such 
case  that  the  property  in  the  bank-bill  should  be  laid  in  some  one  other  than  the  defendant ; 
nor  that  the  letter  came  into  his  possession  by  virtue  of  his  employment ;  nor  is  it  necessary 
to  state  the  places  between  which  the  letter  was  to  be  carried.  United  States  v.  Laws, 
§55  2464-67. 

§  2442.  Under  the  act  of  July  1,  1864,  punishing  the  embezzlement  of  any  letter  containing 
money  intended  to  be  conveyed  by  post,  and  declaring  that  "  the  fact  that  any  such  letter 
.  .  .  shall  have  been  deposited  in  any  postoffice  ....  or  in  charge  of  any  post- 
znaster,  assistant  postmaster,  clerk,  carrier,  agent  or  messenger,  employed  in  the  postoffice 
establishment  of  the  United  States,  shall  be  taken  and  held  as  evidence  that  the  same  was 
intended  to  be  conveyed  by  post  within  the  meaning  of  this  statute,"  it  is  not  necessary  to 
Ck^er  that  the  letter  was  intended  to  be  conveyed  to  any  particular  place.  It  is  not  necessary 
tliat  the  indictment,  under  this  act,  should  aver  the  ownei-ship  of  the  money  in  the  letter  as 
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being  in  some  other  person  than  the  accused.  The  gist  of  the  oflfeqse  is  the  taking  and  destroy- 
ing the  letter,  not  the  converting  of  the  money.     United  States  v.  Okie,  |$S  2468-69. 

^  2443.  An  indictment  charging  that  the  defendant,  *'a  person  employed  in  one  of  the  de- 
partments of  the  postoffice  establishment  of  the  United  States,  a  certain  letter  which  came  to 
the  possession  of  him,  the  said,"  etc.,  "and  which  was  intended  to  be  conveyed  by  post,  and 
containing  a  bank-note  of  great  value,  viz.,  of  the  value  of  $50,  did  then  and  there,  with 
force  and  arms,  feloniously  embezzle,"  etc.,  is  sufficient.  United  States  v.  Patterson, 
§§  2470-73. 

§  2444.  An  indictment  of  a  postoiHce  employee  for  the  embezzlement  of  a  letter  containing 
a  bank-note  need  not  describe  the  note  as  in  a  case  of  larceny.    Ibid, 

§  2445.  An  indictment  of  a  postmaster  under  the  twenty-first  section  of  the  act  of  March 
3,  1825,  punishing  "any  person  employed  in  any  of  the  departments  of  the  postoffice  estab- 
lishment" who  "shall  secrete,  embezzle  or  destroy  any  letter,  packet,  bag  or  mail  of  letters 
with  which  he  shall  be  intrusted,  or  which  shall  have  come  into  his  possession,  and  are  in- 
tended to  be  conveyed  by  post,  containing  any  bank-note,"  etc.,  need  not  describe  particularly 
the  letter  charged  to  have  been  secreted, letc.  Nor  is  it  necessary  to  describe  particularly  the 
bank-notes.    United  States  v.  Lancaster,  g§  2474-79. 

§  2440.  It  is  not  necessary  that  the  letter  should  have  come  into  his  possession  to  be  con- 
veyed by  post.    Ibid, 

§2447.  A  charge  that  the  taking  was  unlawful  is  sufficient,  and  the  taking  need  not  be 
alleged  to  have  been  felonious.     Ibid, 

§  2448.  Where,  by  an  indictment  found  under  the  act  of  July  12,  1876,  for  depositing  mat- 
ter in  the  mail  declared  by  the  act  to  be  non-maiiable,  the  defendant  has  information  given 
to  him  as  to  the  offense  charged,  by  the  date  of  the  mailing,  by  the  title  of  the  book,  and  by 
the  address  on  the  wrapper ;  and  the  indictment  states  the  reason  for  not  setting  forth  the 
book  to  be  that  it  is  too  obscene  and  indecent  to  be  set  forth ;  and  a  copy  of  the  book  with  a 
designation  of  the  obscene  passages  relied  on  could  have  been  obtained  before  the  trial,  by 
asking  for  a  bill  of  particulars,  the  defendant  is  not  deprived  of  the  right  "to  be  informed 
of  the  nature  and  cause  of  the  accusation,"  and  the  indictment  is  sufficient.  United  States 
V.  Bennett,  §§  2480-89.     See  §  2495. 

§  2449.  There  is  no  variance  between  an  averment,  in  an  indictment  for  mailing  non- 
mailable matter,  alleging  the  deposit  of  a  "book,"  and  proof  of  the  deposit  of  twenty-four 
pages  of  printed  matter  secured  together,  and  having  a  cover  of  foui*  pages,  and  having  a 
title  page  on  which  the  title  is  printed  identically  the  same  as  on  page  one  of  the  cover,  the 
defendant's  counsel  in  examining  the  witnesses  having  themselves  called  the  publication  a 
"book."    Ibid. 

g  2450.  An  indictment,  under  the  act  of  July  12,  1876,  for  depositing  non-mailable  matter 
in  the  mails,  is  sufficient  if  it  alleges  that  the  defendant  knowingly  deposited  the  alleged 
book.    It  need  not  aver  that  he  knew  it  to  be  non-mailable  matter  under  the  statute.    Ibid. 

%  2451.  Upon  the  trial  of  an  indictment  for  depositing  obscene  and  indecent  matter  in  the 
mails,  contrary  to  the  act  of  July  12,  1876,  the  object  of  the  use  of  the  obscene  words  is  not 
a  subject  for  consideration.    Ibid, 

[Notes.— See  gg  2490-2506.] 

UNITED  STATES  v,  MILLa 

(7  Peters,  138-143.     1833.) 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. —  The  defendant  was  indicted  in  the  circuit  court  of 
the  United  States  for  tlie  district  of  North  Carolina,  under  the  twenty-fourth 
section  of  the  act  of  1825,  entitled  "  An  act  to  reduce  into  one  the  several  acts 
establishing  and  regulating  the  postoffice  department"  (7  Laws  U.  S.,  377), 
which  declares  **that  every  person  who,  from  and  after  the  passing  of  this  act, 
shall  procure  and  advise,  or  assist  in  the  doing  or  perpetration  of  any  of  the 
acts  or  crimes  by  this  act  forbidden,  shall  be  subject  to  the  same  penalties  and 
punishments  as  the  persons  are  subject  to  who  shall  actually  do  or  perpetrate 
any  of  the  said  acts  or  crimes  according  to  the  provisions  of  this  act."  Upon 
the  trial  the  defendant  was  convicted  of  the  offense  charged  in  the  indictment, 
and  a  motion  was  made  in  arrest  of  judgment,  upon  which  motion  the  judges 

676 


INDICTMENT.— POSTOFFICE  LAWS.  §§2452,245l\ 

were  opposed  in  opinion,  and  the  case  comes  here  upon  the  following  certifi- 
cate: 

The  defendant  was  indicted  upon  the  twenty-fourth  section  of  the  act  of 
congress,  approved  the  3d  of  March,  1825,  entitled  "An  act  to  reduce  into  one 
the  several  acts  establishing  and  regulating  the  postoffice  department,"  for  ad  vis- 
ing, procuring  and  assisting  one  Joseph  I.  Straughan,  mail  carrier,  to  rob  the 
mail,  and  being  found  guilty  submitted  a  motion  in  arrest  of  judgment;  one 
reason  in  support  of  which  motion  was  that  the  indictment  did  not  sufficiently 
show  any  offense  against  the  said  act  because  the  same  did  not  directly  charge 
or  otherwise  aver  that  the  said  Joseph  I.  Straughan  did  actually  rob  the  mail, 
and  upon  argument  the  judges  were  opposed  in  opinion  upon  this  question,  to 
wit,  whether  an  indictment  grounded  upon  the  said  statute  for  advising,  etc.,  a 
mail  carrier  to  rob  the  mail,  ought  to  set  forth  or  aver  that  the  said  carrier  did 
in  fact  commit  the  offense  of  robbing  the  mail,  and  therefore  the  judges 
directed  the  same  to  be  certified  to  the  supreme  court. 

§  2452.  A71  indictment  charging  the  accused  xolth  advising  another  to  rob  the 
mail  must  allege  that  the  mail  was  actitally  rohhed. 

The  offense  charged  in  this  indictment  is  a  misdemeanor  where  all  are  prin- 
cipals, and  the  doctrine  applicable  to  principal  and  accessory  in  cases  of  felony 
does  not  apply.  The  offense,  however,  charged  against  the  defendant  is  sec- 
ondary in  its  character,  and  there  can  be  no  doubt  that  it  must  sufficiently 
appear  upon  the  indictment  that  the  offense  alleged  against  the  chief  actor  had 
in  fact  been  committed. 

The  first  count  in  the  indictment  alleges  that  the  defendant  did,  at  the  time 
and  place  therein  mentioned,  procure,  advise  and  assist  Joseph  I.  Straughan  to 
secrete,  embezzle  and  destroy  a  letter  with  which  he,  the  said  Joseph  I. 
Straughan,  was  intrusted,  and  which  had  come  to  his  possession  and  was  in- 
tended to  be  conveyed  by  post,  etc.,  containing  bank-notes,  etc.  He,  the  said 
Joseph  I.  Straughan,  being  at  the  time  of  such  procuring,  advising  and  assist- 
ing a  person  employed  in  one  of  the  postoffice  establishments,  to  wit,  a  carrier 
of  the  mail,  etc.,  contrary  to  the  form  of  the  act  of  congress  in  such  case  made 
and  provided.  The  second  count  in  the  indictment  sets  out  the  particular  let- 
ter secreted,  embezzled  and  destroyed,  containing  bank-notes  amounting  to  $60. 
The  offense  here  set  out  against  Straughan,  the  mail  carrier,  is  substantially  in 
the  words  of  the  statute,  second  section.  If  any  person  employed  in  any  of 
the  departments  of  the  postoffice  establishment  shall  secrete,  embezzle  or  de- 
stroy any  letter,  packet,  bag  or  mail  of  letters  with  which  he  shall  be  intrusted, 
or  which  shall  have  come  to  his  possession  and  is  intended  to  be  conveyed  by 
post,  containing  any  bank-note,  etc.,  such  person  shall,  on  conviction,  be  impris- 
oned, etc. 

§  2453.  Rule  as  to  certainty  in  indictments  for  misdemeanors. 

The  general  rule  is  that,  in  indictments  for  misdemeanors  created  by  statute, 
it  is  sufficient  to  charge  the  offense  in  the  words  of  the  statute.  There  is  not 
that  technical  nicety  required  as  to  form  which  seems  to  have  been  adopted 
and  sanctioned  by  long  practice  in  cases  of  felony,  and  with  respect  to  some 
crimes  where  particular  words  must  be  used,  and  no  other  words,  however  syn- 
onymous they  may  seem,  can  be  substituted.  But  in  all  cases  the  offense  must 
be  set  forth. vvith  clearness  and  all  necessary  certainty  to  apprise  the  accused 
of  the  crime  with  which  he  stands  charged.  And  we  think  the  present  in- 
dictment contains  such  certainty,  and  sufficiently  alleges  that  the  offense  had, 
in  point  of  fact,  been  committed  by  Straughan.     It  charges  the  defendant  not 
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\)nly  with  advising,  but  procuring  and  assisting  Straughan  to  secrete  and  em- 
bezzle, etc.  This  necessarily  implies  that  the  act  was  done,  and  is  such  an 
avertnent  or  allegation  as  made  it  necessary  on  the  part  of  the  prosecution  to 
prove  that  the  act  had  been  done. 

The  particular  question  put  in  the  certificate  of  division  is,  whether  an  in- 
dictment, grounded  upon  the  said  statute  for  advising,  etc.,  a  mail  carrier  to 
I'ob  the  mail,  ought  to  set  forth  or  aver  that  the  said  carrier  did  in  fact  commit 
the  oflfense  of  robbing  the  mail.  The  answer  to  this  as  an  abstract  proposition 
must  be  in  the  affirmative.  But  if  the  question  intended  to  be  put  is  whether 
there  must  be  a  distinct,  substantive  and  independent  averment  of  that  fact, 
we  should  say  it  is  not  necessary,  and  that  the  indictment  in  this  case  suffi- 
ciently sets  out  that  the  offense  had  been  committed  by  Straughan,  the  mail 
carrier,  and  that  no  defect  appears  in  the  indictment  for  which  the  judgment 
ought  to  be  arrested.  A  certificate  to  this  eflfect  must  accordingly  be  sent  Iq 
the  circuit  court. 


UNITED  STATES  v.  POND. 
(Circuit  Court  for  Massachusetts:  2  Curtis,  265-270.     1855.) 


Statement  of  Facts. —  Indictment  under  the  twenty-second  section  of  the  act 
of  March  3,  1825.  The  averments  were  as  follows:  "That  on,  etc.,  one  Abel 
Pond,  at,  etc.,  did  then  and  there  open  a  certain  letter  directed  to  one  '  Ebenezer 
H.  Currier,  Esq.,'  which  letter  had  been  in  a  postofiice  of  the  said  United  States, 
namely,  etc.,  and  did  so  open  the  said  letter  before  it  had  been  delivered  to  the 
said  Currier,  to  whom  it  was  directed,  and  did  so  open  the  said  letter  with  a 
design  to  obstruct  the  corresjiondence,  and  to  pry  into  the  business  or  secrets  of 
another,  namely,  of  the  said  Ebenezer  11.  Currier,  said  letter  not  containing  any 
article  of  value." 

There  was  a  motion  to  quash  the  indictment,  on  the  ground  that  there  was 
no  addition  of  mystery,  degree  or  occupation,  and  on  other  grounds  stated 
in  the  opinion. 

§  3454*  A  defect  pUndable  in  ahaiement^  and  cured  hy  pleading  over^  u  no 
ground  for  quashing  an  indictmeiit. 

Opinion  by  Curtis,  J. 

Without  exjiressing  any  opinion  respecting  the  necessity  of  an  addition  of 
the  mystery  or  degree  of  the  defendant,  in  an  indictment,  I  think  the  first 
cause  assigned  insufficient  to  support  the  motion.  The  want  of  an  addition,  or 
a  wrong  addition,  when  required,  is  ground  for  a  plea  in  abatement  only.  2 
Hawk.,  c.  23,  §  125;  2  Inst.,  670;  Eex  v.  Warren,  1  Sid.,  247;  Rex  v.  Checkets, 
6  Maule  &  S.,  91.  A  motion  by  a  defendant  to  quash  an  indictment  must  be 
founded  on  defects  which  would  make  a  judgment  against  him,  on  that  indict- 
ment, erroneous.  Bac.  Ab.,  Indictment,  K;  2  Hawk.,  c.  25,  §  146;  Com.  Dig., 
Indictment,  H.  And  there  are  many  cases  where  the  court,  in  the  exercise  of 
its  discretion,  refuses  to  quash  an  indictment  even  for  defects  which  would  cause 
an  arrest  of  judgment.  Bac.  Ab.,  Indictment,  K.  In  Rex  v.  Wheatley,  1  Wm. 
Bl.,  275,  Lord  Mansfield  said,  "If  any  distinction  is  made  between  quashing 
and  arrest  of  judgment,  that  of  quashing  is  the  strongest  way;  because  the  in- 
dictment must  be  very  grossly  bad  to  have  the  court  quash  it  at  once."  .  A  de- 
fect only  pleadable  in  abatement,  and  which  is  cured  by  pleading  over,  is  not 
ground  for  quashing  an  indictment. 
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§  2455.  Evlea  of  plead'mg  in  charging  statutory  ofenses. 

The  caase  secondly  assigned,  if  found  correct,  would  be  sufficient.  In  ex- 
amining it,  it  must  be  remembered  that  this  is  an  indictment  for  a  misdemeanor 
created  by  statute ;  and  that,  in  general,  it  is  sufficient  to  describe  such  an 
offense  in  the  words  of  the  statute.  United  States  v.  Mills,  7  Pet.,  138 
(§§  24:52-53,  supra).  This  indictment  follows  the  words  of  the  statute.  It  is 
sufficient,  therefore,  unless  the  words  of  the  statute  embrace  cases  which  it  was 
not  the  intention  of  the  legislature  to  include  within  the  law.  If  they  do,  the 
mdictment  should  show  this  is  not  one  of  the  cases  thus  excluded.  In  the  case 
of  The  Mary  Ann,  8  Wheat.,  389,  speaking  of  an  information,  Mr.  Chief  Justice 
Marshall  said,  "  If  the  words  which  describe  the  subject  of  the  law  are  general, 
embracing  a  whole  class  of  individuals,  but  must  necessarily  be  so  construed  as 
to  embrace  only  a  subdivision  of  that  class,  we  think  the  charge  in  the  libel 
ought  to  conform  to  the  true  sense  and  meaning  of  those  words  as  used  by  the 
legislature;"  and  this  is  only  another  mode  of  expressing  the  same  rule  which 
I  have  stated  above. 

§  24:56.  An  indictment  for  opening  a  letter  need  contain  no  allegation  that  the 
letter  was  sealed;  or  that  the  opening  thereof  was  unlawful;  or  that  it  was  in  the 
custody  of  a  postmaster,  if  it  had  been  in  the  postoffice. 

To  apply  these  rules  to  this  case,  the  first  objection  is  that  the  indictment 
does  not  allege  that  the  defendant  unlawfully  opened  the  letter  in  question. 
But,  following  the  words  of  the  act,  it  does  allege  such  facts  as,  if  true,  amount 
to  an  unlawful  opening;  for  it  avers  the  letter  was  opened  before  it  reached  the 
person  to  whom  it  was  addressed,  with  intent  to  obstruct  the  correspondence 
and  pry  into  the  business  or  secrets  of  another.  This  intent  renders  the  open- 
ing of  such  a  letter  unlawful,  and  it  would  add  nothing  material  to  call  it  so. 
The  court  takes  notice  of  its  illegality.  The  next  objection  is  the  want  of  an 
allegation  that  the  letter  was  sealed.  I  am  of  opinion  that  opening  such  a 
letter,  though  unsealed,  with  the  intent  charged,  is  an  offense  against  this  act, 
and  therefore  it  was  not  necessary  to  allege  it  to  have  been  sealed. 

It  is  further  objected  that  it  is  not  alleged  that  at  the  time  of  the  opening, 
the  letter  was  in  the  custody  of  any  postmaster,  letter  carrier,  or  other  person 
having  lawful  charge  of  the  letter.  The  words  of  the  act  do  not  require  that 
the  letter,  when  opened,  should  be  in  the  lawful  custody  of  any  one;  but  only 
that  it  had  been  in  the  postoffice,  or  in  the  custody  of  a  mail  carrier,  and  was 
opened  before  delivery  to  the  person  to  whom  directed.  And  I  do  not  perceive 
sufficient  reason  why  the  language  should  not  be  literally  construed.  If  a  let- 
ter should  be  obtained  by  fraud  or  theft,  from  a  postoffice  by  one  person,  and 
opened  by  a  second,  with  design  to  pry  into  the  business  or  secrets  of  another, 
or  obstruct  his  correspondence,  I  think  it  would  be  an  offense  within  this  act. 
And  so  in  any  other  case  which  has  occurred  to  me,  of  a  lawful  or  unlawful 
custody  at  the  time  of  the  opening,  with  such  intent. 

§  2'I57.  excluding  the  idea  the  defendant  wrote  the  letter. 

But  it  is  said  the  indictment  does  not  exclude  the  idea  that  the  letter  was 
written  by  the  defendant,  and  beloncred  to  him  at  the  time  it  was  opened.  I 
think  it  does;  for  the  intent  charged  in  the  indictment  could  hardly  exist,  if 
the  defendant  wrote  the  letter.  Such  a  case,  of  a  person  opening  a  letter  which 
he  had  himself  written,  with  intent  to  obstruct  the  correspondence,  or  pry  into 
the  business  or  secrets  of  another,  cannot  reasonably  be  supj)osed  possible.  But 
if  it  were  possible,  I  do  not  know  on  what  ground  I  could  say  it  is  not  within 
this  act.     True,  the  mere  opening  of  a  letter  by  him  who  wrote  it,  and  put  it 
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into  the  postoffice,  is  an  innocent  act.  It  may  be  done  to  correct  a  mistake,  or 
for  many  proper  reasons.  But  doing  it  for  an  improper  and  wicked  motive 
may  well  enough  be  declared  criminal;  and  if  the  legislature  use  language 
broad  enough  to  embrace  such  a  case,  and  it  can  be  proved  in  point  of  fact,  in 
my  opinion  it  must  be  deemed  within  the  law,  and  subjects  the  offender  to 
punishment. 

§  2458.  the  indictment  need  not  aver  that  the  person  to  whom  the  letter 

was  addressed  was  a  real  person. 

It  is  further  urged  the  indictment  should  have  alleged  that  Ebenezer  H.Cnr- 
rier,  to  whom  the  letter  was  directed,  was  a  real  person.  This  proceeds  upon 
one  of  two  grounds;  the  first  is,  that  letters  addressed  to  real  persons  under 
fictitious  names  are  not  within  the  protection  of  the  act.  I  do  not  think  so. 
Many  lawful  reasons  may  exist  for  writing  and  receiving  such  letters.  A  de- 
sire to  avoid  publicity,  though  it  generally  accompanies  crime,  is  also  quite  con- 
sistent with  innocence.  Much  lawful  and  important  correspondence  is  conducted 
under  fictitious  addresses.  Nothing  is  more  common  than  to  see  requests  to 
address  a  particular  number,  or  one  or  more  letters  of  the  alphabet.  I  do  not 
consider  it  necessary  that  the  address  on  the  letter  should  have  been  the  true 
name  of  any  person.  The  other  ground  is  that  it  does  not  appear  that  the  let- 
ter was  addressed  to  any  real  person  by  a  fictitious  or  real  name.  Bat  the 
indictment  charges  an  intent  to  obstruct  the  correspondence  and  pry  into  the 
business  and  secrets  of  one  Ebenezer  H.  Currier.  This  cannot  be  proved  with- 
out showing  that  there  is  a  real  person  in  existence  capable  of  having  corre- 
spondence and  business,  and  secrets,  affected  by  the  letter  in  question,  but  also 
that  his  name  is  Ebenezer  11.  Currier.  In  an  indictment  for  larceny,  the  prop- 
erty is  laid  in  J.  N.  I  never  saw  an  averment  made  that  J.  N.  was  a  real  per- 
son. The  allegation  imports  it,  for  none  but  a  real  person  can  hold  property. 
So  here  the  allegation  that  Ebenezer  H.  Currier  had  business,  and  secrets,  and 
correspondence,  imports  that  he  was  a  real  person. 

§  2459.    Yenue  need  not  be  laid  to  the  unlaxoful  intent. 

The  last  objection  is,  that  there  is  no  venue  or  time  laid  to  the  allegation  of 
intent.  But  venue  and  time  are  laid  to  the  act  of  opening,  and  I  am  of  opinion 
it  was  not  necessary  to  lay  them  to  the  intent,  which  it  is  averred  accompanied 
the  act  of  opening,  and  so  must  necessarily  have  had  its  existence  when  and 
where  the  act  was  done.     The  motion  to  quash  is  overruled. 

UNITED  STATES  v.  BAUGH. 
(Circuit  Court  for  Virginia:  4  Hughes,  501-513;  1  Federal  Reporter,  784-789.    1880.) 

Statement  of  Facts. —  Information  against  Baugh,  under  section  6467,  Ee- 
vised  Statutes,  for  embezzling  a  letter  intrusted  to  him  as  a  letter  carrier. 
There  was  a  verdict  of  guilty  and  a  motion  in  arrest  of  judgment. 

§  2460.  Under  Revised  Statutes^  section  51^67,  two  offenses  may  he  charged  — 
embezzling  a  letter  contai?mig  a  valuable  thing,  and  stealing  that  vahiable  thing. 

Opinion  by  Hughes,  J. 

This  is  an  information  for  the  embezzlement  of  a  letter.  The  oflfense  is  stat- 
utory, and  the  information  must  charge  such  an  offense  as  the  statute  defines. 
It  is  not  the  taking  and  secreting  of  any  letter  that  constitutes  the  statutory 
crime.  Under  the  terms  of  this  law,  that  only  is  embezzlement  where  the 
letter  is  in  postal  custody;  is  not  j'et  delivered  to  the  person  to  whom  it  is  ad- 
dressed; contains  some  one  of  the  valuable  things  named  in  the  statute;  and 
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this  valuable  thing  is  taken  out  of  the  letter  or  stolen.  This  sarae  section  of 
the  Eevised  Statutes  also  makes  the  act  of  taking  this  valuable  thing  out  of 
the  letter,  or  stealing  it,  an  offense.  In  the  case  of  The  United  States  v.  Tay- 
lor, 1  Hughes,  514, 1  held  that  there  might  be  a  prosecution  for  taking  or  steal- 
ing a  valuable  thing  out  of  a  letter  in  postal  custody,  and  also  a  prosecution 
for  embezzling  the  letter  itself  —  two  prosecutions  in  respect  to  the  same  letter, 
either  against  the  same  person,  or  against  one  person  for  embezzling  the  letter, 
and  against  another  person  for  taking  the  valuable  thing  out  of  it,  or  stealing 
that  thing,  if  the  facts  should  justify  the  two  proceedings.  If  prosecuting  for 
the  embezzlement,  the  pleader  would  allege  the  stealing  by  way  of  description 
only.  If  prosecuting  for  the  taking  or  stealing,  he  would  allege  the  embezzle- 
ment of  the  letter  by  the  accused  or  some  other  person,  merely  by  way  of 
description. 

In  the  case  at  bar,  the  government  prosecutes  only  for  the  embezzlement  of 
the  letter,  and  alleges  the  stealing  or  taking  of  its  contents  only  by  way  of 
description.  Accordingly  the  information,  after  charging  the  embezzlement, 
goes  on  by  words  of  description  to  set  forth  that  the  letter  was  such  as  is  de- 
fined by  the  statute;  and,  amongst  other  things,  that  it  contained  two  treasury 
notes,  and  that  these  notes  were  taken  out  of  the  letter  and  stolen.  These 
latter  words  are  not  employed  in  the  technical  form  usual  in  charging  a  lar- 
ceriy,  because  the  information  is  not  for  the  offense  of  larceny,  but  distinctly 
and  only  for  that  of  embezzlement;  and  the  taking  or  stealing  of  the  notes  is 
alleged  by  way  of  description  for  the  purpose  of  bringing  the  offense  fully 
within  the  terms  of  definition  employed  by  the  statute.  If  it  were,  indeed,  an 
information  for  the  common  law  ofifense  of  larceny  (an  offense  rarely  prose- 
cuted in  the  United  States  courts),  then  it  would,  no  doubt,  be  defective  in  not 
alleging  an  adverse  ownership  of  the  two  treasury  notes  in  some  person  other 
than  the  accused. 

§  2461.  An  information  may  he  filed  and  a  party  tried  under  it  for  embez- 
zling a  letter  under  Hevised  Statutes^  section  51fi7^  notwithstanding  the  fifth 
amendment  to  the  constitution.      What  are  felonies  and  infamous  crimes. 

Having  premised  this  much,  I  come  now  to  consider  particularly  the  grounds 
on  which  the  motion  in  arrest  of  judgment  is  founded. 

I.  It  being  an  information  for  embezzlement,  this  offense  does  not  fall  within 
the  provisions  of  the  fifth  amendment  to  the  national  constitution.  It  has  been 
often  held  that,  when  terms  of  the  criminal  law  are  used  in  that  constitution, 
they  are  intended  in  their  technical  sense,  and  not  in  the  latitudinous  sense 
which  may  be  given  them  in  popular  parlance.  The  term  infamous  there  used 
is  a  term  of  the  law,  and  is  to  be  construed  as  such  with  technical  precision. 
As  the  offense  charged  is  not  treaso7\^  and  is  not  expressly  declared  by  act  of 
congress  to  be  a  fdony^  it  is  a  misdemeanor.  It  may,  therefore,  be  tried  on  in 
formation,  unless  it  is  of  that  class  of  misdemeanors  which  fall  within  the  des- 
ignation of  crimen  falsi.  The  charge  is  for  embezzling  a  letter  containing 
money,  and  a  conviction  for  embezzlement  has  never  been  held  to  render  the 
party  convicted  incompetent  to  testify^  which  is  the  test  by  which  the  character 
of  an  offense  may  be  determined  to  bo  or  not  to  be  crimeii  falsi. 

In  the  case  of  The  United  States  v.  Lancaster,  2  McL.,  43  L  (§§  2474-79,  infra\ 
it  was  decided  that  all  offenses  under  the  postoBice  laws  are  misdemeanors.  If, 
then,  embezzlement  is  not  an  infamous  offense,  the  offense  charged  in  this  in- 
formation is  clearly  not  infamous.     Moreover,  as  it  is  not  charged  nor  averred 
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ia  the  information  that  the  letter  embezzled  went  into  the  defendant's  posses- 
sion by  virtue  of  his  employment,  the  oflfense,  as  set  forth  in  the  pleading,  does 
not  even  involve  a  breach  of  trust.  It  has  of  late  years  been  so  often  held  by 
this  and  other  federal  courts  that  offenses  not  infamous  may  be  tried  on  infor- 
mation, that  I  hardly  deem  it  necessary  to  refer  to  the  decisions.  Judge 
Dillon  has  so  decided  in  United  States  v.  Maxwell,  a  case  which  has  frequently 
been  quoted  and  relied  on  in  this  court.  See  21  Int.  Rev.  Rec,  148;  see,  also, 
United  States  v.  Sbepard,  1  Abb.,  432  (§§  3195-99,  infra).  In  the  case  of 
United  States  v.  Miller,  it  was  so  decided  by  this  court.  That  case  was  much 
stronger  than  this,  because  the  offense  could  much  more  appropriately  be  re- 
garded as  crimen  falsi  In  that  case  the  charge  was  of  conspiring  to  defraud 
the  United  States.  The  defendant  was  tried  at  Norfolk,  convicted  and  sen- 
tenced to  the  penitentiary. 

§  2462.  The  character  of  an  offense  under  the  federal  laws  is  not  determined 
hy  the  mode  and  measure  of  punishment 

Under  the  federal  laws,  it  is  not  the  mode  or  measure  of  the  punishment 
prescribed  that  determines  the  character  of  the  offense,  as  is  the  case  under  the 
statute  of  Virginia.  Hence  much  of  the  confusion  which  exists  in  the  minds 
of  many  of  our  best  lawyers  upon  the  question  now  raised  in.  this  case.  By 
the  Virginia  statute,  all  offenses  are  declared  to  be  felonious  which  are  punish- 
able capitally,  or  by  confinement  in  the  penitentiary;  and  if  this  statute  pre- 
scribed a  rule  of  decision  for  the  federal  courts  in  the  state  when  trying  criminal 
offenses  against  the  United  States,  there  is  no  doubt  that  the  defendant  at  bar 
could  be  tried  for  his  offense  only  upon  an  indictment,  inasmuch  as  the  offense 
is  punishable  by  hard  lahor^  which  is  not  necessarily,  but  is  generally,  a  species 
of  punishment  inflicted  only  in  a  penitentiary.  But  this  state  statute  does  not 
apply  at  all  in  the  federal  courts  in  criminal  trials.  The  rules  for  our  pro- 
cedure in  such  cases  are  derived  from  the  common  law.  See  United  States  v, 
Reid,  12  Uow.,  3G1  (g§  2G94-99,  infra). 

Under  the  federal  laws  nothing  is  felony  unless  expressly  so  declared  to  be 
by  congress,  WMth  the  exception  of  capital  offenses.  And  it  has  always  been 
the  policy  of  congress  to  avoid,  as  much  as  possible,  the  multiplication  of 
statutory  felonies.  See  1  Greenl.  Ev.,  sec.  373;  and  1  Whart.  Cr.  L.,  sec. 
760.  I  may  add  that  informations  are  never  brought  in  this  court,  except  after 
formal  complaint  under  oath,  and  full  examination  before  a  commissioner  of 
the  court  wherein  the  witnesses  testify  while  confronted  by  the  accused;  nor 
are  they  filed  except  by  leave  of  court.  In  the  case  at  bar,  the  information 
was  filed  upon  motion  for  leave  to  do  so,  in  the  presence  of  the  accused  and 
his  counsel,  without  objection  on  their  part,  or  offer  to  show  cause  to  the  con- 
trary. On  the  whole,  therefore,  I  must  overrule  the  objection  in  arrest  of 
judgment  founded  upon  the  fifth  article  of  the  amendments  to  the  constitu- 
tion. 

§  2463.  It  is  not  necessary  to  allege  ownership  of  notes  taken  out  of  a  Utter. 

II.  I  have  already  virtually  disposed  of  the  second  objection,  viz.,  that  this 
is  an  information  charging  larceny,  and,  for  that  reason,  is  defective  in  noi 
charging  ownership  of  tiie  treasury  notes  in  some  person  other  than  the  accused. 
I  have  already  shown  that  this  is  a  prosecution  for  the  embezzlement  of  a  letter; 
and  that  one  of  the  ingredients  of  the  offense  is,  that  the  letter  must  have  con- 
tained some  one  of  the  valuable  things  mentioned  in  section  5487,  which  valu- 
able thing  (treasury  notes  here)  shall  have  been  taken  out  of  or  stolen  from 
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the  letter.  The  taking  of  the  notes  out  of  the  letter  was  one  of  the  incidents 
attending  the  offense  of  embezzlement,  and  was  alleged  by  the  pleader  only  as 
such.  It  was  not  necessary  to  such  a  purpose  to  allege  an  ownership  of  the 
two  notes.    The  motion  in  arrest  of  judgment  is  denied. 

UNITED  STATES  v.  LAWS. 
Pistrict  Court  for  Massachusetts:  2  LoweU,  115-119.     1872.) 

Statement  of  Facts. —  Indictment  charging  the  defendant,  a  clerk  in  the 
postoflBlce  at  Boston,  with  embezzling  a  letter  containing  a  bank-note.  Motion 
for  a  new  trial  and  in  arrest  of  judgment. 

§  2464.  Laxity  alloxoed  in  pleading  statutory  offenses.  Sufficient  indictment 
for  embezzlement  of  a  letter. 

Opinion  by  Lowell,  J. 

Much  more  laxity  of  pleading  has  been  permitted  in  setting  out  the  offenses 
created  by  acts  of  congress  than  obtained  under  the  system  of  the  common 
law,  even  when  that  system  was  applied  to  new  statutes.  The  cases  cited  by 
the  district  attorney  all  agree  that  this  offense  may  be  charged  substantially  in 
the  words  of  the  statute.  Were  it  not  for  these  authorities,  there  would  seem 
to  be  much  force  in  the  objection  that  the  property  in  the  bank-bill  should  be 
laid  in  some  one  other  than  the  defendant.  Such  is  the  usual  rule  in  embezzle- 
ment as  well  as  larceny.  And  if  the  indictment  were  for  stealing  the  money 
from  the  letter,  it  may  be  that  the  analogy  would  hold  good.  Such  appears 
to  be  the  opinion  of  Mr.  Justice  Curtis,  as  indicated  by  the  marginal  note  to 
the  case  of  United  States  v.  Foye,  1  Curt.,  364  (§§  912-915,  sapra\  though  the 
judgment  is  silent  on  this  point.  And  the  supposed  decision  in  that  case, 
which  had  not  then  been  reported,  appears  to  have  been  followed  in  Cummings' 
Case,  3  Pittsb.  L.  J.,  405.  But  where  the  ch'arge  is  that  a  clerk  secreted  and 
embezzled  a  letter,  which  is  described  as  having  been  addressed  to  some  one 
else,  and  was  intended  to  be  conveyed  by  post,  the  gist  of  the  offense  is  in  the 
breach  of  trust  as  applied  to  the  letter,  and  it  has  not  been  usual  to  lay  the 
property  in  the  letter  in  any  one.  Two  of  the  cases  cited  at  the  bar  decide 
this  point.  There  is  no  real  hardship  in  this  decision,  because  the  property 
might  be  laid  in  the  United  States  as  bailees,  and  then  precisely  the  same  evi- 
dence would  be  sujficient  for  a  conviction  as  would  be  received  under  the  counts 
of  this  indictment,  and  the  defendant  would  still  be  left  to  rebut  the  presump- 
tion arising  from  the  fact  of  his  dealing  with  a  letter  which  did  not  appear  to 
be  his. 

It  was  argued  that  the  envelope  is  no  part  of  the  letter,  and  that,  therefore, 
there  is  a  variance.  This  was  duly  reserved  at  the  trial,  and  comes  up  regu- 
larly on  the  motion.  So  far  as  the  argument  rested  on  the  assumed  fact,  con- 
cerning which  there  was  no  evidence  on  either  side,  that  the  use  of  envelopes 
was  unknown,  or  was  rare,  when  the  postolHce  act  of  1825  was  passed,  both 
parties  appear  to  have  been  under  the  impression  that  this  indictment  must  be 
founded  on  that  statute.  Undoubtedly  it  was  so  intended.  But  section  21  of 
that  act  has  been  repealed  or  remodeled  by  the  statute  of  July  1,  18G4  (13 
Stats.,  337),  which  copies  the  section  in  many  parts  with  great  exactness,  but 
adds  to  the  list  of  securities  that  may  be  secreted  or  embezzled  many  that  have 
come  into  use  since  1825,  such  as  stamps  of  various  kinds,  and  adapts  the  law 
in  other  respects  to  the  changes  in  the  service.  It  is  by  this  statute  that  the 
indictment  must  be  tried,  whatever  may  have  been  the  intent  of  the  pleader 


§§2465-2467.  CRIMES  AND  CRIMINAL  PROCEDURE, 

who  drew  it;  and  it  is  not  contended  that  in  1865  envelopes  were  not  in  com- 
mon use  and  popularly  considered  a  part  of  the  letters  which  they  inclosed. 
The  other  answer  of  the  district  attorney  appears  to  be  equally  strong,  that 
when  a  letter  is  in  fact  put  in  an  envelope  which  is  directed  to  a  certain  per- 
son, the  letter  is  directed  to  that  person,  whether  the  envelope  forms  part  of 
the  letter  or  not. 

§  2465.  -: whether  it  mvst  he  charged  that  the  letter  came  into  defendants 

possession  by  virtvs  of  his  employinent. 

Another  very  ingenious  point  much  dwelt  on  by  counsel  is  that  the  charge  does 
not  contain  the  technical  and  precise  averment  that  the  defendant  came  into 
possession  of  these  letters  by  virtue  of  his  employment.  Possibly  the  indict- 
ment is  open  to  this  criticism;  but,  if  so,  the  statute  is  equally  deficient.  The 
law  appears  to  avoid  with  care  this  limitation.  The  language,  both  in  the 
act  of  1825  and  in  that  of  1864,  is,  which  shall  have  been  intrusted  to  him, 
"or  which  shall  have  come  to  his  possession,"  intending,  no  doubt,  to  punish 
all  such  acts  committed  by  persons  employed  in  the  department,  whether  the 
letters  were  regularly  in  their  possession  or  not.  For  instance,  if  a  clerk  takes 
the  letters  from  some  box  or  bag  in  charge  of  another  clerk,  or  any  with  which 
he  has  no  concern  whatever,  he  is  within  the  statute.  If  there  is  any  implied 
limitation  in  the  statute,  such  as  of  a  letter  picked  up  in  the  street,  it  may 
equally  be  left  to  implication  in  the  indictment,  and  would  be  excluded  by  not 
conforming  to  the  allegation  that  it  was  intended  to  be  conveyed  by  post. 

§  2466.  the  places  between  which  the  letter  was  to  be  carried  need  not  le 

charged. 

The  objection  that  the  places  between  which  the  letter  was  intended  to  be 
conveyed  are  not  set  out  was  fully  considered  by  Judge  Benedict  in  the  case 
of  United  States  v,  Okie,  5  Blatch.,  516  (g§  24:68-69,  infra),  and  in  that  decis- 
ion, overruling  the  objection,  and  In  the  reasons  given  for  it,  I  concur. 

§  246'Z.  Allegations  as  to  organization  of  grand  jury. 

Indictments  never  allege  the  organization  and  action  of  the  grand  jury  fur- 
ther than  is  done  in  this  case.  The  signature  of  the  foreman  vouches  for  the 
regularity  of  the  proceedings  after  the  jury  are  impaneled,  and  the  records  of 
the  court  show  the  venire,  etc. 

Motion  denied. 

UNITED  STATES  v.  OKIE. 

(Circuit  Court  for  New  York:  5  Blatchford,  516-518.    1867.) 

Statement  of  Facts. —  Indictment  under  the  act  of  July  1,  1864,  against 
defendant  for  embezzling  money  found  in  a  letter  which  had  come  into  bis 
hands  while  acting  as  dead  letter  clerk.  Yerdict  of  guilty  and  motion  for  a 
new  trial  and  in  arrest  of  judgment. 

Opinion  by  Benedict,  J. 

The  first  point  taken  is,  that  the  indictment  charges  the  embezzlement  of  a 
letter  intended  to  be  conveyed  by  post  from  New  York  to  Philadelphia,  whereas 
the  evidence  showed  that  the  letter,  although  mailed  in  New  York,  and  ad- 
dressed and  directed  to  Francis  Keyser  at  Philadelphia,  was  deposited  without 
prepayment  of  postage,  with  the  intention  of  having  it  go  through- the  hands 
of  the  defendant,  on  its  way  to  the  dead  letter  office  at  Washington,  where  it 
must  by  law  be  sent,  because  the  postage  was  not  prepaid.  This  position  is 
based  upon  an  erroneous  reading  of  the  indictment.     There  is  no  averment  in 
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the  indictment  that  the  letter  in  question  was  intended  to  be  conveyed  from 
New  York  to  Philadelphia.  The  averment  is,  that  the  letter  was  intended  to 
be  conveyed  by  post,  without  fixing  the  termini  of  the  conveyance.  In  the 
latter  part  of  the  indictment  it  is  averred  that  the  letter  "was  addressed,  di- 
rected to  one  Francis  Keyser,  at  the  city  of  Philadelphia."  This  is,  however, 
a  mere  description  of  the  letter,  not  of  the  intent  as  to  its  conveyance. 

§  2468.  The  place  to  which  the  Utter  xoas  to  have  heen  conveyed  need  not  he 
averred  in  an  indictment  for  the  emhezzlement  of  such  letter. 

But  it  is  urged  that,  if  this  be  so,  then  the  indictment  must  be  held  defective  for 
omitting  to  designate  any  place  to  which  the  letter  was  to  be  conveyed ;  and  the 
case  of  United  States  v,  Foye,  1  Curt,  364  (g§  912-915,  supra),  is  cited  as  author- 
ity. The  decision  in  that  case  does  not  sustain  the  position.  All  that  was  de- 
cided in  that  case  was  that,  when  the  indictment  does  designate  the  place  to  which 
the  letter  is  to  be  conveyed,  the  pre  of  must  conform  to  the  averment.  In  that 
case  the  averment  was,  that  "a  letter  addressed  to  John  Blake,  Ipswich,  was 
mailed,  to  be  conveyed  by  post  to  the  town  of  Ipswich  aforesaid"  —  a  very 
diflferent  averment  from  that  in  the  present  case.  Furthermore,  that  case  arose 
under  the  act  of  March  3,  1825  (4  U.  S.  Stat,  at  Large,  102),  while  this  case  is 
under  the  act  of  July  1,  1864  (13  U.  S.  Stat,  at  Large,  337),  which  differs  from 
the  former  act  in  this,  that  it  provides  that  "the  fact  that  any  such  letter 
.  .  .  shall  have  been  deposited  in  an)^  postoffice  .  or  in  charge  of  any 
postmaster,  assistant  postmaster,  clerk,  carrier,  agent  or  messenger,  employed 
in  the  postoffice  establishment  of  the  United  States,  shall  be  taken  and  held  as 
evidence  that  the  same  was  intended  to  be  conveyed  by  post,  within  the  mean- 
ing of  this  statute."  Whatever  may  have  been  necessary  under  the  act  of 
1825,  it.  is  quite  cfear,  under  this  provision  of  the  act  of  1864,  that,  inasmuch 
as  it  is  not  necessary  to  prove  more  than  the  fact  of  the  deposit  of  the  letter 
in  a  postoffice,  or  in  charge  of  a  postoffice  agent,  it  cannot  be  necessary  to  aver 
that  it  was  intended  to  be  conveyed  to  any  particular  place.  The  averment, 
in  the  words  of  the  statute,  that  the  letter  was  "intended  to  be  conveyed  by 
post,"  is  suflScient,  if  indeed  it  was  necessary  to  state  more  than  that  it  was  a 
letter  deposited  in  the  postoffice  or  in  charge  of  a  postoffice  clerk. 

§  2469.  nor  is  it  necessary  to  aver  the  ownership  of  the  money  taken  from 

the  letter. 

The  only  remaining  point  urged  in  behalf  of  the  prisoner  is,  that  the  indict- 
ment is  fatally  defective  in  omitting  to  lay  the  ownership  of  the  money  in  the 
letter  as  being  in  some  other  person  than  the  accused.  As  to  this,  it  is  suffi- 
cient to  say  that  the  offense  created  by  the  act  and  charged  in  the  indictment 
is  the  embezzlement  and  destruction  of  a  letter  of  a  certain  description,  to  wit, 
containing  money.  The  gist  of  the  offense  is  the  taking  and  destroying  the 
letter,  not  the  converting  of  the  money  in  the  letter.  Larceny  of  money  in  a 
letter  is  elsew^here  in  the  statute  made  a  separate  offense,  but  that  is  not  the 
charge  made  here.  In  this  provision  of  the  statute  the  taking  of  the  money  is 
not  made  an  element  of  the  crime,  and,  therefore,  no  averment  as  to  its  owner- 
ship is  necessary. 

The  motion  must,  accordingly,  be  denied,  and  judgment  be  entered  on  the 

verdict. 
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UNITED  STATES  v.  PATTERSON. 
(Circuit  Court  for  Michigan:  6  McLean,  466-460.     1855.) 

Opinion  by  Wilkins,  J. 

Statement  of  Facts. —  The  motion  made  to  arrest  the  judgment  in  this  case 
is  founded  principally  on  two  reasons:  1st.  That  the  offense  is  not  described 
in  the  indictment  with  sufficient  certainty  and  precision.  2d.  That  no  offense 
is  charged  against  the  defendant  in  the  last  four  counts. 

§  2470*  Indictme^it  for  embezzling  a  letter  field  sufficiently  certain. 

1.  The  offense  in  the  fifth  count  is  described  thus:  "That  Charles  Patter- 
son, a  person  employed  in  one  of  the  departments  of  the  postofiice  establish- 
ment of  the  United  States,  a  certain  letter  which  came  to  the  possession  of  him, 
the  said  Patterson,  and  which  was  intended  to  be  conveyed  by  post,  and  con- 
taining a  bank-note  of  great  value,  viz.,  of  the  value  of  $50,  did  then  and 
there,  with  force  and  arms,  feloniously  embezzle,"  etc.  Stripped  of  the  verbi- 
age descriptive  of  time,  place  and  circumstance,  and  what  is  the  charge  here 
specified  ?  Is  it  not  "  that  Charles  Patterson,  employed  as  stated,  embezzled  a 
certain  letter  which  came  to  his  possession  as  deputy  postmaster?"  The  lan- 
guage employed  is  the  language  of  the  statute  creating  and  defining  the  offense, 
which  is  sufficient. 

The  time  has  gone  by  when  the  technical  objections  so  ably  urged  in  the 
argument,  and  for  which  there  is  so  much  authority  in  England  and  in  our . 
state  tribunals,  can  be  of  any  force  in  the  courts  of  the  United  States.  The 
cases  of  The  United  States  v.  Lancaster,  2  McL.,  432  (§§  2474-79,  infra)^  and 
The  United  States  v.  Martin,  2  McL.,  254,  cover  the  whole  ground  as  to  this 
objection;  and  certainly  settle  the  law  in  the  YIL  circuit  untip reversed  by  the 
supreme  court.  And  the  cases  of  The  United  States  v.  Mills,  7  Pet.,  142 
(§§  2452-53,  9tipra\  and  The  United  States  v.  Gooding,  12  Wheat,  460,  declare 
the  law  of  the  United  States  to  be  '*  that  it  is  sufficient  to  charge  the  offense  in 
the  words  of  the  statute;"  Mr.  Justice  Story  intimating  in  the  last  case  that 
any  other  description  would  be  fatal. 

§  2471.  In  an  indictment  for  embezzlement  of  a  hank-note  it  is  not  necessary 
to  describe  the  note  as  in  a  case  of  larceny. 

If  the  offense  was  the  simple  larceny  of  a  letter  and  bank-note,  indictable  at 
common  law,  a  description  of  the  letter  and  of  the  note  would  have  been  nec- 
essary. But  the  offense  is  embezzlement,  a  criminal  breach  of  trust,  and  that 
the  thing  embezzled  was  a  bank-note  of  a  certain  value  is  but  an  aggravating 
circumstance,  and  the  description  of  the 'same  not  held  essential.  And  the 
form  in  Arch.,  156,  which  was  for  the  embezzlement,  as  clerk,  of  a  bill  of  ex- 
change, a  particular  description  of  the  bill  other  than  its  amount  is  omitted. 
This  objection  is  not  sustained. 

§2472.  Accused  sufficiently  described.     Surplusage. 

2.  It  is  urged  that  it  is  not  succinctly  or  grammatically  charged  that  the  de- 
fendant committed  the  offense.  Separating  the  first  clause  of  the  charging 
matter  from  the  concluding  part,  and  making  two  sentences  instead  of  one, 
there  is  doubt  and  obscurity  as  to  the  offender;  but,  considering  the  whole  as 
one  continuous  sentence,  there  can  be  no  misunderstanding  as  to  the  party 
accused.  The  court  can  reject  the  unnecessary  word  "Ma^"  as  surplusage;  as, 
in  the  case  of  Rex  v.  Cooke,  4  Harg.  St.  Tr.,  the  omission  of  the  words  "«< 
ipse  idem  Petrus  Cooke^^^  which  was  not  fatal.  Consider  the  "Charles  Pat- 
terson "  in  the  first  clause  as  the  nominative  case,  and  that  he  did  embezzle  the 
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letter  and  money  mentioned.  Charles  Patterson  is  charged  with  being  em- 
ployed in  the  postoffice  department,  and  with  embezzling  a  certain  letter  and 
bank-note,  which  then  and  there  came  into  his  possession.  The  repetition  of 
the  nominative  case,  namely,  "  that  he,  the  said  Charles,"  did  embezzle,  might 
have  saved  the  court  and  the  counsel  an  argument  and  research ;  but  its  omis- 
sion does  not  make  the  charge  so  equivocal  as  to  warrant  the  arrest  of  the 
judgment,  and  the  consequent  discharge  of  the  accused. 

It  is  clear  some  intelligent  being  did  the  act,  and  equally  clear  that  no  other 
being  is  connected  with  the  description  of  the  offense  than  Charles  Patterson, 
whose  name  is  repeated  twice  in  the  sentence;  once  as  being  the  person  in 
trusted  with  the  letter  in  question,  and  once  as  being  employed  in  the  post- 
office  at  the  time.  To  hold  judicially  that  the  indictment  leaves  it  in  doubt 
who  is  meant  would  be  grammatically  straining  words  beyond  their  usual  im- 
port. Some  one  mentioned  did  embezzle;  who  was  it?  Not  White,  for  Pat- 
terson is  described  as  his  deputy,  and  "the  deputy,"  or  "  the  said  Patterson," 
must  be  the  nominative  preceding,  and  giving  signification  to  the  verb.  But, 
could  I  have  sustained  this  objection,  it  would  have  been  of  little  avail  to  the 
defendant.  Here,  as  in  the  first  objection,  English  and  state  authorities  may 
be  considered  as  fully  sustaining  the  position  of  defendant's  counsel,  but  the 
United  States  cases  are  the  other  way. 

§  2473.  Where  the  verdict  is  general,  if  one  count  is  good  judgment  will  not 
he  arrested. 

The  verdict  is  general  on  an  indictment  containing  seven  counts,  two  of 
which  are  unquestionably  good ;  but  it  is  authoritatively  ruled  by  Mr.  Justice 
McLean,  in  3  McL.,  411,  and  by  the  supreme  court  of  the  United  States,  in 
5  Wheat.,  184  (§§  542-551,  supra)  (the  case  of  Furlong  and  others),  "  that  each 
count  in  an  indictment  is  a  distinct  substantive  charge,  and  that  on  a  general 
verdict,  if  one  be  deemed  bad,  the  judgment  of  the  court  may  be  pronounced 
upon  that  count  considered  sufficient."  Here  the  court  hold  all  the  counts  as 
sufficient,  and  only  allude  to  those  United  States  authorities  in  order  to  remark 
that,  where  such  exist,  and  are  applicable,  this  court  will  not  regard  as  of  any 
weight  whatever  either  the  English  or  state  decisions,  and  this  intimation  will 
supersede  hereafter  a  laborious  research,  so  commendable  in  counsel,  but  which 
must  prove,  eventually,  labor  lost.     Motion  refused. 

UNITED  STATES  v.  LANCASTER. 
(Circuit  Court  for  DUnois:  2  McLean,  431-446.     1841.) 

Opinion  by  the  Coubt. 

Statement  of  Facts. —  This  is  an  indictment  against  the  defendant  for  steal- 
ing letters  containing  money  from  the  mail,  while  he  acted  as  postmaster  at  Car- 
rolton,  in  this  state.  The  indictment  contained  six  counts.  And  a  motion  was 
made,  and  argued  at  length,  to  quash  the  second,  fourth,  fifth  and  sixth  counts. 
The  second  count  charged  that,  within  the  district  aforesaid,  the  said  Charles 
Lancaster  did  then  and  there  secrete  and  embezzle  one  letter  which  came  to  his 
possession,  and  was  intended  to  be  conveyed  by  post,  containing  divers  bank-notes 
for  the  payment  of  money,  he,  the  said  Charles  Lancaster,  being,  at  the  time 
of  such  secreting  and  embezzling  as  aforesaid,  then  and  there  employed  in  one 
of  the  departments  of  the  postoffice  establishment,  to  wit,  a  postmaster  at  Car- 
rolton,  in  the  county  of  Greene,  in  the  state  and  district  aforesaid.  This  count 
is  framed  under  the  twenty-first  section  of  the  act  of  3d  March,  1825,  to  punish 
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oflEenses  against  the  postoffice  regulations,  which  provides  that,  if  any  persoa 
employed  in  any  of  the  departments  of  the  postoffice  establishment  shall 
secrete,  embezzle  or  destroy  any  letter,  packet,  bag  or  mail  of  letters  with 
which  he  or  they  shall  be  intrusted,  or  which  shall  have  come  to  his  or  her 
possession,  and  are  intended  to  be  conveyed  by  post,  containing  any  bank-note 
or  bank  post-bill,  etc.,  such  person  shall,  on  conviction  for  any  such  offense,  be 
imprisoned  not  less  than  ten  years  nor  exceeding  twenty-one  years. 

It  is  objected  to  this  count:  First,  that  the  charge  of  embezzling  the  letter  is 
not  specitic;  second,  that  the  bank-notes  are  not  described;  third,  no  crime 
charged;  fourth,  no  averment  that  defendant  did  the  act  at  Carrolton;  fifth, 
a  conviction  on  this  count  could  not  be  pleaded  in  bar  to  a  charge  of  embezzling 
a  specific  letter,  etc. 

§  2474.  No  federal  jurisdiction  of  co?n7non  law  offense. 

The  federal  government  has  no  jurisdiction  of  offenses  at  common  law. 
Even  in  civil  cases  the  federal  government  follows  the  rule  of  the  common  law 
as  adopted  by  the  states,  respectively.  It  can  exercise  no  criminal  jurisdiction 
which  is  not  given  by  statute,  nor  punish  any  act  criminally,  except  as  the 
statute  provides.  The  offenses  defined  in  the  postoffice  law  are  misdemeanors 
and  not  felonies.  The  statute  does  not  declare  them  to  be  felonies,  and,  by 
the  federal  government,  they  are  only  punishable  under  the  statute. 

§  2475.  No  technical  words  necessary  to  describe  statutory  offenses. 

In  describing  an  offense  under  the  statute  no  technical  words  are  necessary 
as  in  many  common  law  offenses.  In  the  case  of  United  States  v.  Mills,  7  Pet., 
142  (§§  2452-53,  supra\  the  court  say :  "  The  general  rule  is,  that  in  indict- 
ments for  misdemeanors  created  by  statute,  it  is  sufficient  to  charge  the  offense 
in  the  words  of  the  statute.  There  is  not  that  technical  nicety  required  as  to 
form  which  seems  to  have  been  adopted  and  sanctioned  by  long  practice  in 
cases  of  felony."  In  an  indictment  for  murder  no  word  can  be  substituted  for 
murdravit;  in  burglary,  for  burglariously,  etc.  The  second  count  charges  the 
offense  in  the  words  of  the  statute.  And  the  defendant  is  shown  to  ttave  been 
employed,  at  the  time  the  act  was  done,  in  the  postoffice  department. 

§  2476.  In  an  indictment  for  robbing  the  mails  a  particular  description  of 
the  letter  stolen  is  not  necessary. 

Is  it  essential  that  the  letter,  charged  to  have  been  embezzled,  should  be 
described  by  stating  to  whom  it  was  directed,  and  by  whom  it  was  written. 
This  description  is  generally  given  where  it  is  practicable.  But  it  is  seldom  in 
the  power  of  the  prosecuting  attorney  to  state  these  facts,  much  less  to  prove 
them.  A  postmaster,  or  carrier,  after  having  stolen  a  letter  from  the  mail, 
will  not  be  likely  to  preserve  it  as  the  evidence  of  his  guilt.  Where  the  act  is 
done  deliberately,  as  may  be  presumed  to  be  the  case,  generally,  when  done  by 
a  postmaster,  there  is  not  one  instance  in  a  thousand,  perhaps,  where  the  letter 
is  not  destroyed.  And  if  a  particular  description  of  it  be  essential  to  the 
validity  of  the  indictment,  a  conviction  under  this,  or  any  other  similar  pro- 
vision of  the  act,  would  be  hopeless.  Where  a  letter  is  thrown  into  the  mail 
to  decoy  a  postmaster,  by  an  agent  of  the  department,  who  opens  and  examines 
the  mail  immediately  after  it  leaves  the  office,  the  letter  may  be  described  with 
the  certainty  required  by  the  counsel;  but  such  certainty  could  not  be  obtained 
in  any  other  case  where  the  violated  letter  was  not  recovered.  The  security 
of  individuals  does  not  seem  to  demand  this  particular  description  of  the  letter; 
and  to  require  it  would,  in  most  instances,  defeat  the  great  purposes  of  justice. 

The  case  of  United  States  v.  Mills,  above  cited,  was  brought  before  tba 
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supreme  court  by  a  division  of  opinion  of  the  judges  of  the  circuit  court,  on  a 
motion  in  arrest  of  judgment.  There  were  two  counts  in  the  indictment. 
The  first  count  charged   that  the  defendant  at,  etc.,  did   procure,  advise  and 

assist to  secrete,  embezzle  and  destroy  a  mail  of  letters  with  which 

the  said was  intrusted,  and  which  had  come  to  his  possession,  and  was 

intended  to  be  conveyed,  by  post,  from  Pittsburg,  in  the  district  aforesaid,  to 
Fayetteville,  also  in  said  district,  containing  bank-notes,  etc.  The  second  count 
was  framed  in  the  same  words  as  above,  excepting  the  writer  of  the  letter  and 
llie  person  to  whom  it  was  directed  were  stated,  adding  after  the  words  "  bank- 
notes, amounting,  in  the  whole,  to  $60,  of  a  descrijjtion  to  the  jurors  afore- 
said unknown,  and  of  the  issue  of  a  bank  to  the  said  jurors  also  unknown," 
etc. 

The  court  say:  "The  second  count  in  the  indictment  sets  out  the  particular 
letter  secreted,  embezzled  and  destroyed,  containing  bank-notes  amounting  to 

S60."     And  they  remark,  the  oiTensc  here  set  out  against ,  the  mail 

carrier,  is  substantially  in  the  words  of  the  statute,  repeating  the  words  above 
cited.  The  court  do  not  pronounce  either  count  defective,  but  say  the  charge 
is  set  out  with  sufficient  certainty  to  authorize  a  judgment.  The  main  point 
was,  whether  the  guilt  of  the  principal  was  sufficiently  averred  to  convict  the 
defendant  for  having  advised  and  procured  him  to  do  the  act.  By  the  English 
postoffice  act  the  stealing  of  a  letter  from  the  mail  by  a  person  employed  by 
the  postoffice  is  made  a  high  misdemeanor,  and  is  punished  by  fine  or  impris- 
onment. And  an  indictment  there  for  that  offense  describes  the  letter  as  "a 
post  letter."  The  person  to  whom  it  was  directed,  or  by  whom  it  was  written, 
is  not  stated;  nor  the  place  where  mailed,  or  to  which  it  was  destined,  nor  the 
route  on  which  it  was  to  be  conveyed.  It  is  stated  to  be  the  property,  and, 
also,  its  contents,  of  the  postmaster-general,  but  this  is  in  virtue  of  an  act  of 
|:arliament  of  the  7  W.  4;  and  1  Vict.  c.  36,  s.  40. 

§  2477.  it  18  sufficient  to  show  that  the  letter  was  intended  to  he  conveyed 

hy  pofit. 

It  is  insisted  that  this  count  does  not  show  that  the  letter  was,  in  fact,  in  the 
mail.  It  is  enough  that  the  letter  is  charged  "  to  have  come  to  the  possession 
of  the  defendant,  and  was  intended  to  be  conveyed  by  post,"  in  the  words  of 
the  statute. 

§  2478.  as  to  descriling  the  notes  contained  in  the  letter. 

Is  it  necessary,  particularly,  to  describe  the  bank-notes?  This,  in  some  cases, 
maybe  practicable,  but  in  most  cases  it  is  not.  In  the  first  count  of  the  indict- 
ment against  Mills  the  notes  were  not  described.  Nor  were  they  described  in 
the  second  count,  except  as  amounting  to  $60.  They  were  represented  to  have 
been  issued  by  a  bank  unknown  to  the  jurors,  and  of  a  description  unknown. 
In  an  indictment  for  larceny,  it  is  essential  to  the  validity  of  the  charge  that 
the  name  of  the  owner  of  the  property  should  be  stated.  And  if  the  fact  of 
ownership  be  mistaken,  it  is  ground  for  the  acquittal  of  the  defendant.  As 
before  remarked,  by  statute  in  England,  the  property  of  the  bank-notes,  or 
other  articles  contained  in  a  letter  stolen  from  the  mail,  is  laid  in  the  post- 
master-general. But  this,  it  is  presumed,  could  not  have  been  done  before  the 
statute. 

AYhy  is  it  necessary  that  the  property  in  these  notes  should  be  laid  in  any 

person  in  the  indictment?     It  is  difficult  to  perceive  any  good  reason  for  this 

form.     Under  our  statute  it  is  believed  not  to  have  been  done  generally,  if  at  all. 

The  taking  of  these  notes  does  not  constitute  the  principal  offense.     It  adds 
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greatly  to  the  enormity  of  the  act,  and  increases  the  punishment.  But  the 
main  offense  is  the  violation  of  the  sanctity  of  the  mail,  by  an  individual  who 
had  sworn  to  protect  it.  In  1  Chitt.  Rep.,  698,  it  is  laid  down  that,  where  the 
offense  cannot  be  stated  with  complete  certainty,  it  is  sufficient  to  state  it  with 
such  certainty  as  it  is  capable  of.  As  in  the  case  of  a  conspiracy  to  defraud  u 
person  of  goods,  it  is  not  necessary  to  describe  the  goods  as  in  an  indictment  for 
stealing  them;  stating  them  as  *^ divers  goods"  has  been  holden  sufficient. 

Pursuing  the  words  in  the  statute  is  sufficient,  in  describing  an  offense,  unless 
there  are  generic  terms,  in  which  case  it  is  necessary  to  state  the  species,  accord- 
ing to  the  truth  of  the  case.  Archb.  Cr.  PI.  (ed.  1840),  47.  Under  the  English 
form  it  is  not  necessary  to  describe  the  bank-note,  or  bill  of  exchange,  contained 
in  the  letter  stolen.  Archb.  Cr.  PI.  (ed.  1840),  211.  A  bill  of  exchange,  for 
the  payment  of  £10,  is  stated  in  the  precedent,  and  no  other  description  is 
given.  The  value  of  the  article  inclosed  need  not  be  alleged  in  the  indictment, 
or  proved  on  the  trial.  This,  however,  is  under  the  act  of  7  Will.  4,  and  1 
Vict.,  c.  36,  sec.  40,  which  provides  **  it  shall  not  be  necessarx',  in  the  indict- 
ment, to  allege,  or  to  prove  upon  the  trial,  or  otherwise,  that  the  post  letter 
bag,  or  any  such  post  letter,  or  valuable  security,  was  of  any  value."  It  was 
held  by  the  circuit  court  of  Ohio  (United  States  v,  Nott,  1  McL.,  504;  §§  89S- 
904,  supra),  that  some  evidence  of  the  value  of  the  article  inclosed  in  the  letter 
must  be  given.  That  "it  was  clearly  not  necessary  to  prove  the  handwriting 
of  the  presidents  and  cashiers  whose  signatures  appear  on  the  face  of  the  notes 
by  one  who  has  seen  them  write."  But  this  was  a  case  where  the  notes  were 
described  in  the  indictment;  of  course  proof  of  them  would  be  required.  But 
from  this  it  by  no  means  follows  that  it  is  necessary  to  set  out  the  notes  par- 
ticularly in  the  indictment.  The  court,  in  the  above  case,  further  remark,  tiiat 
a  counterfeit  note  being  of  no  value,  or  a  note  on  a  bank  which  never  existed, 
or  is  wholly  insolvent,  would  not  constitute  the  offense  under  the  statute. 

That  the  rights  of  the  accused  are  in  no  sense  abridged  or  jeoparded  by  a  gen- 
eral description  of  the  notes —  "as  bank-notes,  for  the  payment  of  money,"  as 
contained  in  the  present  indictment, —  strongly  appears  from  the  British  prece- 
dent. For  the  principles  of  the  common  law  are  less  departed  from  in  that 
country,  in  the  administration  of  justice,  and,  especially,  of  criminal  justice, 
than  in  any  other.  And  although  the  present  form  of  an  indictment  like  this 
has  been  framed  under  the  sanction  of  an  act  of  parliament,  it  is  considered  of 
no  less  weight  of  authority  on  that  account.  If  the  form  of  the  indictment 
had  been  adopted  by  the  rules  or  decisions  of  their  courts,  it  would  have  been 
regarded  as  no  slight  evidence  of  the  law.  And  the  principle  having  received 
the  sanction  of  the  legislature,  as  well  as  of  the  courts,  the  authority  is  stronger. 
It  is  certainly  stronger  as  regards  the  safety  and  propriety  of  the  form. 

That  the  count  does  not  state  the  value  of  the  notes,  or  that  they  were  of 
any  value,  was  not  objected  in  the  argument  on  the  motion  to  quash,  nor  was 
it  considered  by  the  court.  This  is,  perhaps,  the  strongest  objection  to  the 
count.  The  notes  are  described,  generally,  as  bank-notes  for  the  payment  of 
money,  but  if,  as  suggested  in  the  above  case  against  Nott,  the  notes  must  be 
proved  to  be  of  some  value,  it  is  doubtful  whether  some  value  should  not  be 
averred.  If  the  notes  must  be  of  some  value,  the  notes  of  an  insolvent  bank, 
which  are  wholly  worthless,  are  not  within  the  statute.  If  this  position  be 
correct,  the  notes  of  insolvent  banks  form  an  exception,  and  the  rule  is,  where 
an  act  prosecuted  criminally  may  bo  within  an  exception  which  makes  it  an 
innocent  act,  the  defendant  should  bo  shown  not  to   be  within  it.     And  if  the 
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notes"  in  this  case,  being  on  insolvent  banks,  could  add  nothing  to  the  criminal- 
ity of  stealing  the  letter,  it  would  seem  that  the  indictment  should  show  that 
they  were  not  bank-notes  of  this  description,  by  an  averment  that  they  were 
of  some  value.  But,  as  before  remarked  at  the  trial,  this  point  was  not  raised 
in  the  argument  nor  decided  by  the  court. 

§2479.  Various  ohjecUons  overi'uled.  When  an  acquittal  may  be  pleaded 
v't  bar. 

As  to  the  third  objection,  that  no  crime  is  technically  charged  in  this  count, 
it  is  sufficient  to  say  the  count  charges,  in  the  very  words  of  the  statute,  that 
the  defendant  did  secrete  and  embezzle  one  letter,  etc.  The  word  embezzle  is 
a  significant  word;  it  is  used  in  the  statute  and  means  to  steal  by  breach  of 
trust,  which  is  a  most  appropriate  term,  and  more  descriptive  of  the  offense 
than  any  other. 

It  is  objected,  in  the  fourth  place,  that  there  is  no  averment  that  the  act  was 
done  by  the  defendant  while  acting  as  postmaster  at  Carrolton;  and  that,  if 
the  act  had  been  committed  at  any  other  place,  he  is  not  punishable  under  this 
count.  There  is  no  foundation  for  this  exception.  The  count  charges  that  tl;e 
defendant  did  secrete  and  embezzle  one  letter  containing  divers  bank-notes  for 
the  payment  of  money;  the  said  Charles  Lancaster  being,  at  the  time  of  such 
secreting  and  embezzling  as  aforesaid,  then  and  there  employed  in  one  of  the 
departments  of  the  postoffice  establishmejit,  to  wit,  a  postmaster  at  Carrol- 
ton, etc. 

In  the  fifth  and  last  place  it  is  objected  that  an  acquittal  or  conviction  on 
this  count  could  not  be  pleaded  in  bar  to  a  future  indictment,  for  the  same 
offense,  more  technically  described.  This  objection  cannot  be  sustained.  The 
true  test  whether  an  acquittal  could  be  pleaded  is,  whether  the  evidence  neces- 
sary to  support  the  second  indictment  would  have  been  sufficient  to  procure  a 
legal  conviction  upon  the  first.  Rex  v.  Clark,  1  Bred.  &  B.,  473;  Rex  v.  Sheen, 
2  Carr.  &  P.,  634;  Rex  v.  Emden,  9  East,  437. 

An  acquittal  upon  an  indictment  for  burglary  and  larceny  may  be  pleaded 
to  an  indictment  for  a  larceny  of  the  same  goods;  because  on  the  former  in- 
dictment the  defendant  might  have  been  convicted  of  the  larceny.  2  Hale, 
2i5;  Rex  v,  Vandercomb,  2  Leach,  716.  Where  the  offense  is  alleged  in  the  two 
indictments  to  have  been  committed  at  different  times  or  places,  they  may  be 
identified  by  a  general  averment  that  they  are  one  and  the  same  offense.  But 
if  one  of  the  indictments  appear  to  be  for  the  murder  of  a  person  unknown,  or 
for  the  larceny  of  the  goods  of  a  person  unknown;  and  the  other  for  the  mur- 
der of  J.  N.,  or  for  harceny  of  the  goods  of  J.  K,  a  plea  may  aver  that  the 
person  so  described  as  a  person  unknown  and  J.  N.  are  one  and  the  same  per- 
son and  not  different  persons.  And  so  in  every  other  case,  however  different 
on  the  face  of  the  two  indictments  the  facts  may  be  charged,  yet,  if  they  relate 
to  the  same  offense,  a  formal  acquittal  or  conviction  may  be  pleaded.  2  Hawk., 
6,  ch.  35,  sec.  3;  Rex  v,  Wildey,  1  Maule  &  S.,  183.  On  these  principles  thero 
can  be  no  doubt  that  an  acquittal  or  conviction  on  this  count  could  be  pleaded 
in  bar  to  an  indictment  for  the  same  offense. 

The  fourth  count,  to  which  objection  is  made,  charges  that  the  defendant, 
etc.,  *'did  then  and  there  feloniously  steal  two  bank-notes  for  the  payment  of 
money,  to  wit,  a  bank-note  issued  by  the  BJnk  of  Louisville,  in  the  state  of 
Kentucky,  for  the  payment  of  $2,  and  of  the  value  of  $2;  and  one  other  bank- 
note  issued  by  the  Franklin  Bank  of  Cincinnati,  in  the  state  of  Ohio,  for  the 
payment  of  $1,  and  of  the  value  of  $1,  out  of  a  certain  letter,  which  cainc  to 
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the  possession  of  the  said  Charles  Lancaster,  at  the  time  the  said  letter  came 
to  his  possession,  as  aforesaid,  and  at  the  time  of  stealing  of  the  said  bank- 
notes out  of  the  said  letter,  as  aforesaid,  being  then  and  there  employed,"  etc. 
This  charge  is  framed  under  the  twenty-first  section  of  the  postoffice  act  above 
referred  to,  which  provides  "  if  any  person  employed  as  aforesaid  shall  stealer 
take  any  of  the  same,  that  is,  bank-note  or  other  article  of  value,  named  in 
the  section,  out  of  any  letter,  packet,  bag  or  mail  of  letters,  that  shall  come 
to  his  or  her  possession,  such  person  shall,  on  conviction,"  etc. 

The  objections  to  this  count  are  that  the  letter  is  not  sufficiently  described,  and 
that  it  does  not  appear  to  have  come  into  the  possession  of  the  defendant  to  be 
convej'-ed  by  post.  It  will  be  observed  that  this  count  does  show  that  the  letter 
came  into  the  possession  of  the  defendant  as  postmaster  of  Carrolton.  It  is 
not  necessary  that  it  should  have  come  to  his  possession  to  be  conveyed  by 
post.  The  objection  as  to  the  statement  of  the  letter  is  sufficiently  answeretl 
in  considering  the  same  exception  mado  to  the  second  count. 

An  objection  is  made  to  the  fifth  count,  which,  in  no  respect,  varies  from  the 
fourth,  except  the  defendant  is  charged  in  the  fifth  with  having  unlawfully 
taken  two  bank-notes,  etc.  The  words  of  the  statute  are,  shall  sUal  or  ialce, 
etc.  This  count,  it  is  insisted,  charges  no  crime.  It  charges  the  taking  to  have 
been  unlawful.  Now  the  word  unlawful  is  not  in  the  statute,  but  the  punish- 
ment provided  can  only  have  been  intended  by  the  statute  where  the  taking 
was  unlawful,  that  is,  in  violation  of  law.  It  could  not  mean  a  lavv'ful  taking. 
This  ofl'ense,  though  one  of  high  magnitude,  is  only  a  misdemeanor.  It  is  not 
necessary  to  charge  that  there  was  a  felonious  taking.  We  think  the  count  is 
sulficient. 

The  sixth  and  last  count  objected  to  charges  that  the  defendant  did  "steal 
out  of  a  mail  of  letters"  that  then  and  there  came  to  his  possession,  etc.  This 
Dountj'with  the  above  exception,  is  riie  same  as  the  preceding  count.  The 
words  of  the  statute  are,  "any  person  employed  as  aforesaid  shall  steal  or 
take  any  of  the  same  out  of  any  letter,  packet,  bag,  or  mail  of  letters^'*  etc. 
This  count  charges  the  defendant  with  stealing  out  of  a  mail  of  letters,  etc., 
Dne  bank-note,  etc.;  and  we  think  it  contains  the  requisite  precision  and  cer- 
tainty. Indeed  the  counts  are  all  drawn  with  a  commendable  brevity  and 
precision. 

UNITED  STATES  v.  BENNETT. 
(Circuit  Court  for  New  York:  16  Blatchford,  838-375.     1879.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  The  indictment  against  the  defendant  contains  two 
counts.  The  first  count  avers  that  the  defendant,  "on  the  12th  day  of  No- 
vember,  in  the  year  of  our  Lord  1878,  at  the  southern  district  of  New  York, 
and  within  the  jurisdiction  of  this  court,  did  unlawfully  and  knowingly  deposit, 
and  cause  to  be  deposited,  in  the  mail  of  the  United  States,  then  and  there,  for 
mailing  and  delivery,  a  certain  obscene,  lewd  and  lascivious  book,  called 
'Cupid's  Yokes,  or  The  Bindmg  Forces  of  Conjugal  Life,'  which  said  book  is  so 
lewd,  obscene  and  lascivious  that  the  same  would  be  offensive  to  the  court 
here,  and  improper  to  be  placed  upon  the  records  thereof;  wherefore,  the 
jurors  aforesaid  do  not  set  forth  the  same  in  this  indictment;  which  said  book 
was  then  and  there  inclosed  in  a  paper  wrapper,  which  said  wrapper  was  then 
and  there  addressed  and  directed  as  follo\vs:     G.  Brackelt,-Box  202,  Granville, 
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N.  T."  The  second  count  avers  that  the  defendant,  "on  the  12th  day  of  No- 
vember, in  the  year  of  our  Lord  1878,  at  the  southern  district  of  New  York, 
and  within  the  jurisdiction  of  this  court,  unlawfully  and  knowingly  did  de- 
posit, and  cause  to  ba  deposited,  in  the  mail  of  the  United  States,  then  and 
there,  for  mailing  and  delivery,  a  certain  publication  of  an  indecent  character, 
called  'Cupid's  Yokes,  or  The  Binding  Forces  of  Conjugal  Life,'  which  said 
publication  is  so  indecent  that  the  same  would  bo  offensive  to  the  court  here, 
and  improi^r  to  be  placed  on  the  records  thereof;  wherefore,  the  jurors  afore- 
^id  do  not  set  forih  the  same  in  this  indictment;  which  said  publication  was 
then  and  there  inclosed  in  a  wrapper,  which  said  wrapper  was  then  and  there 
addressed  and  directed  as  follows,  to  wit:  G,  Brackett,  Box  202,  Granville,  N. 
Y."  The  defendant  was  tried  at  one  of  the  exclusively  criminal  terms  of  this 
court,  held  under  the  provisions  of  sections  613  and  658  of  the  Revise  I  Stat- 
utes, b}'  the  district  judge  for  the  eastern  district  of  New  York.  The  jury 
rendered  a  verdict  of  guilty,  and  the  defendant  has  moved  for  a  new  trial,  on 
a  case  and  exceptions,  and  also  to  set  aside  the  verdict,  and  for  an  arrest  of 
judgment  upon  the  same,  the  motion  being  made  at  an  exclusively  criminal 
term,  held  under  the  same  sections,  by  the  circuit  judge  for  the  second  judicial 
circuit,  and  the  district  judges  for  the  southern  and  eastern  districts  of  New 
York. 

§  3480,  There  is  no  provision  of  law  whereby  an  indictment  can  he  remitted 
by  a  circuit  to  a  district  court,  nnless  the  district  attorney  deem  it  necessary. 

Before  the  commencement  of  the  trial,  the  counsel  for  the  defendant  moved 
t!ie  court  that  the  case  be  remitted  from  this  court  to  the  district  court  for  this 
dis:rict,  so  that  the  defendant  might  be  there  tried,  and  thereby  acquire  a  right 
t )  the  benefit  of  the  act  of  March  3,  1879  (20  U.  S.  Stat,  at  Large,  354),  en- 
t  led  "An  act  to  give  circuit  courts  appellate  jurisdiction  in  certain  criminal 
citst'S."  The  court  denied  the  motion.  The  act  of  1S79  provides  that  "the 
circuit  court  for  each  judicial  district  shall  have  jurisdiction  of  writs  of  error  in  all 
criminal  cases  tried  before  the  district  court,  where  the  sentence  is  imprisonment, 
or  line  and  imprisonment,  or  where,  if  a  fine  only,  the  fine  shall  exceed  the  sum  of 
§iOO."  It  then  provides  for  the  settlement  of  a  b:ll  of  exceptions,  and  for  th(». 
allowance  of  a  writ  of  error,  and  for  the  affirmance  or  reversal  by  the  circuit  cour  t 
o  the  judgment  of  the  district  court,  when  it  is  a  judgment  against  thedefend- 
ant  in  a  criminal  case.  Li  this  case  the  sentence  may  be  imprisonment  or  fine 
and  imprisonment,  or,  if  a  fine  only,  the  fine  is  to  be  not  less  than  $100  nor 
more  than  $5,000.  But  this  indictment  was  found  in  this  court  before  the  act 
of  1S79  was  passed,  and  there  is  no  provision  of  law  whereby  an  indictment 
can  be  remitted  by  a  circuit  court  to  a  district  court,  unless  the  district  attorney 
deems  It  necessary.  Such  is  the  provision  of  section  1037  of  the  Revised  Stat- 
utes. Section  1038  provides  for  the  remission  of  an  indictment  from  the  dis- 
trict court  to  the  circuit  court  when,  in  the  opinion  of  the  district  court, 
"difficult  and  important  questions  of  law  are  involved  in  the  case;"  but  there  is 
no  provision  under  which  a  circuit  court  can,  of  its  own  motion,  or  on  the  ap- 
plication of  the  defendant,  remit  an  indictment  to  a  district  court. 

TlJe  case  states  as  follows:  "  The  prosecution  then  proved  the  deposit  by  the 
defendant  in  the  United  States  mail,  for  mailing  and  deliver}^  of  the  work 
entitled  *  Cupid's  Yokes,  or  the  Binding  Forces  of  Conjugal  Life.'  The  counsel 
for  the  prosecution  then  announced  that  he  had  marked  the  passages  in  the 
work  already  in  evidence  in  its  entirety,  which  he  would  read  to  the  jury,  and 
with  the  reading  of  those  passages  to  the  jury  he  rested  on  the  part  of  the 
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prosecution."  The  counsel  for  the  prisoner  thereupon  moved  for  the  discharge 
of  the  prisoner  on  the  following  grounds,  to  wit:  "1.  That  the  statute  under 
which  this  indictment  has  been  presented  is  not  warranted  by,  and  is  in  cm- 
travention  of,  the  constitution  of  the  United  States,  and  is,  therefore,  without 
force  and  void.  2.  That  the  indictment  itself  is  defective,  because  it  does  not 
set  out  the  whole  pamphlet,  nor  localize  in  any  way  in  it  the  matter  alleged  to 
be  within  the  statute,  nor  the  passages  relied  upon  as  obscene  or  of  an  indecent 
character,  and  which  are  now,  for  the  first  time,  asserted  as  the  grounds  of  this 
prosecution.  3.  That  the  first  count  of  the  indictment  is  not  sustained  by  the 
proof,  for  it  avc^rs  the  deposit  of  a  book^  whereas  the  proof  shows  a  deposit  of  a 
pamphlet.  This,  under  the  statute,  is  a  fatal  variance.  4.  The  second  count  is 
also  liable  to  a  similar  objection.  It  avers  the  deposit  of  '  a  certain  publication 
of  an  indecent  character,'  without  further  describing  it,  and  the  averment  is 
not  sustained  by  the  evidence  given.  It  is,  therefore,  void  for  uncertainty. 
5.  That  the  indictment  does  not  allege  an  offense  under  the  statute,  in  that  it 
does  not  set  forth  that  the  said  pamphlet  is  *  non-mailable'  under  said  statute, 
and  that  it  does  not  set  out  that  the  prisoner  knew  that  the  same  was  non-mail- 
able,  as  is  required  by  the  statute,  so  as  to  constitute  an  offense  thereunder." 
The  court  denied  the  motion. 

§  2481.  The  statute pi^uhibiiing  the  mailing  of  obscene  books,  etc,  is  constiiu- 
iional. 

The  statute  under  which  this  indictment  proceeds  is  section  3893  of  the  Re- 
vised Statutes,  as  amended  by  section  1  of  the  act  of  July  12,  1876  (19  U.  S. 
Stat,  at  Large,  90).  It  provides  as  follows:  "Every  obscene,  lewd  or  lascivious 
book,  pamphlet,  picture,  paper,  writing,  print  or  other  publication  of  an  inde- 
cent character,  .  .  .  are  hereby  declared  to  be  non-raailable  matter,  ami 
shall  not  be  conveyed  in  the  mails,  nor  delivered  from  any  postotfice,  nor  by 
any  letter  carrier;  and  any  person  who  shall  knowingly  deposit,  or  cause  to  be 
deposited,  for  mailing  or  delivery,  anything  declared  by  this  section  to  bo 
non-mailable  matter  .  .  .  shall  be  deemed  guilty  of  a  misdemeanor,  anil 
shall,  for  each  and  every  offense,  be  fined  not  less  than  $100  nor  more  than 
85,000,  or  imprisoned  at  hard  labor  not  less  than  oneyear  nor  more  than  ten  years, 
or  both,  at  the  discretion  of  the  court."  The  question  of  the  constitutionality 
of  this  statute,  so  far  as  the  offenses  charged  in  this  indictment  are  concerned, 
seems  to  us  to  have  been  definitely  settled  by  the  decision  of  the  supreme  court 
in  Ex  parte  Jackson,  96  U.  S.,  727.  That  decision  related  to  a  statute  exclud- 
ing from  the  mail  letters  and  circulars  concerning  lotteries,  but  the  views  of 
the  court  apply  fully  to  the  present  case. 

§  3482.  Hule  as  to  setting  out  obscene  publications  in  indictments. 

It  is  insisted  that  the  book  or  publication  alleged  in  the  indictment  to  be  ob- 
scene, lewd  and  lascivious,  or  of  an  indecent  character,  should  have  been  set 
forth  in  hcec  verba  in  the  indictment,  or  that,  at  least,  the  passages  in  it  relied 
upon  as  obscene  or  of  an  indecent  character  should  have  been  thus  set  forth. 
This  is  claimed  on  the  view  that  the  accused  has  a  right  to  demand  a  precise 
statement,  in  the  indictment,  of  all  the  facts  constituting  his  alleged  offense. 
The  indictment  proceeds  on  the  ground  that,  if  it  states  that  the  obscene,  lewd 
or  lascivious  book  is  so  obscene,  lewd  and  lascivious,  or  that  the  publication  of 
an  indecent  character  is  so  indecent,  that  the  same  would  be  offensive  to  the 
court  and  impropar  to  be  placed  on  the  records  thereof,  and  that,  therefore,  the 
jurors  do  not  set  forth  the  same  in  the  indiciment,  it  is  not  necessary  to  set 
forth  in  hcBC  verba  the  book  or  publication  or  the  obscene  or  indecent  j  a  rs  of 
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it  relied  on,  provided  the  book  or  publication  is  otherwise  suBBciently  identified 
in  the  indictment  for  ihe  defendant  to  know  what  book  or  publication  is 
intended. 

It  is  the  law  of  England,  as  decided  in  Bradlaugh  v.  The  Queen,  L.  R,  3  Q. 
B.  Div.,  607,  by  the  court  of  appeal,  that,  in  an  indictment  at  common  law  for 
publishing  an  obscene  book,  it  is  not  sufHcient  to  describe  the  book  by  its  title 
(mly,  but  the  words  thereof  alleged  to  be  obscene  must  be  set  out,  and  if  they 
are  omitted  the  defect  will  not  be  cured  by  a  verdict  of  guilty,  and  the  indict- 
ment will  be  bad,  either  upon  a  motion  in  arrest  of  judgment,  or  upon  a  writ 
of  error.  This  decision  reversed,  on  a  writ  of  error,  that  of  the  queen's  bench 
division  in  The  Queen  v.  Bradlaugh,  L.  R.,  2  Q.  B.  Div.,  569.  The  indictment 
in  that  case  identified  the  book  only  by  its  title,  and  it  neither  set  forth  the 
book  nor  any  part  of  it,  and  it  did  not  allege  any  reason  for  not  setting  forth 
the  same.  The  conclusion  arrived  at  by  the  court  of  appeal  was  that,  when- 
ever the  offense  consists  of  words  written  or  spoken,  those  words  must  be 
stated  in  the  indictment,  and,  if  they  are  not,  it  will  be  defective  upon  demurrer, 
or  on  motion  in  arrest  of  judgment,  or  on  writ  of  error.  The  court  rejected 
the  reason  given  for  not  setting  forth  on  the  record  obscene  libels,  that  the 
records  of  the  court  should  not  be  defiled  by  the  indecency,  and  it  pointed  out 
that,  in  order  to  bring  the  indictment  before  it  within  the  American  cases  cited 
to  it,  referred  to  hereafter,  it  would  have  been  necessary  to  aver  that  the  libel 
was  so  indecent  and  obscene  that  it  ought  not  to  appear  on  the  records  of  the 
court. 

In  Commonwealth  v.  Holmes,  17  Mass.,  336,  the  indictment  was  for  an 
offense  at  common  law  —  publishing  an  obscene  print  in  a  book,  and  also  for 
])ublishing  such  book.  The  second  count  did  not  set  forth  the  book  or  any 
part  of  it,  but  alleged  that  it  was  so  obscene  that  it  would  be  offensive  to  the 
court  and  improper  to  be  placed  on  the  records  thereof,  and  that,  therefore, 
the  jurors  did  not  set  it  forth  in  the  indictment.  The  fifth  count  described  the 
print.  The  defendant,  after  conviction,  moved  in  arrest  of  judgment,  because, 
in  certain  counts,  no  part  of  the  book  was  set  forth,  and  because,  in  certain 
other  counts,  the  print  was  not  so  particularly  described  as  it  ought  to  have 
been,  so  that  the  jury  might  judge  whether  the  same  was  obscene.  The  court 
said:  "The  second  and  fifth  counts  in  this  indictment  are  certainly  good,  for 
it  can  never  be  required  that  an  obscene  book  and  picture  should  be  displayed 
upon  the  records  of  the  court,  which  must  be  done  if  the  description  in  these 
counts  is  insufficient.  This  would  be  to  require  that  the  public  itself  should 
give  permanency  and  notoriety  to  indecency,  in  order  to  punish  it." 

In  Commonwealth  v.  Tarbox,  1  Cush.,  66,  the  indictment  was  for  a  statutory 
offense — publishing  and  distributing  a  paper  containing  obscene  language. 
The  indictment  set  forth  what  it  alleged  to  be  *he  purport  and  effect  of  the 
paper,  and  gave  no  excuse  for  not  setting  it  forth  in  hoBoverba,  The  defendant, 
after  conviction,  moved  in  arrest  of  judgment,  because  the  indictment  did  not 
profess  to  set  out  the  words  or  tenor  of  the  publication,  but  only  its  substance, 
and  did  not  aver  any  reason  or  excuse  for  not  setting  out  the  words.  The 
court  say:  "In  indictments  for  offenses  of  this  description  it  is  not  always 
necessary  that  the  contents  of  the  publication  should  be  inserted ;  but,  whenever 
it  is  necessary  to  do  so,  or  whenever  the  indictment  undertakes  to  state  the 
contents,  whether  necessar}^  or  not,  the  same  rule  prevails  as  in  the  case  of 
libel;  that  is  to  say,  the  alleged  obscene  publication  must  be  set  out  in  the  very 
words  of  which  it  is  composed,  and  the  indictment  must  undertake  or  profnss 
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to  do  so  by  the  use  of  appropriate  language.  The  excepted  cases  occur  when- 
ever a  publication  of  this  character  is  so  obscene  as  to  render  it  improper  that 
it  should  appear  on  the  record ;  and  then  the  statement  of  the  contents  may  be 
omitted  altogether,  and  a  description  thereof  substituted;  but  in  this  case  a 
reason  for  the  omission  must  appear  in  the  indictment  by  proper  averments. 
The  case  of  Commonwealth  v.  Holmes,  17  Mass.,  336,  furnishes  both  an  author- 
ity and  a  precedent  for  this  form  of  pleading.  In  the  present  case  the  indict- 
ment sets  out  the  printed  paper  according  to  its  purport  and  effect,  and  not  in 
hem  verhay  or  according  to  its  tenor,  or  by  words  importing  an  exact  transcript. 
The  mode  of  pleading  adopted  cannot  be  sustained,  and,  the  indictment  being 
insuificient,  judgment  is  arrested." 

In  Commonwealth  v.  Sharpless,  2  Serg.  &  R.,  91,  the  indictment  charged 
that  the  defendant  "  did  exhibit  and  show  for  money  to  persons,  to  the  inquest 
aforesaid  unknown,  a  certain  lewd,  wicked,  scandalous,  infamous  and  obscene 
painting,  representing  a  man  in  an  obscene,  impudent  and  indecent  posture 
with  a  woman."  After  a  verdict  sigainst  the  defendant  a  motion  in  arrest  of 
judgment  was  made,  on  the  ground  that  the  picture  was  not  sulliciently  de- 
scribed in  the  indictment.  On  this  point  Ch.  J.  Tilghman  says:  *'  We  do  not 
know  that  the  picture  had  nuy  name,  and  therefore,  it  might  be  impossible  to 
designate  it  by  name.  What,  then,  is  expected  ?  Must  the  indictment  describe 
minutely  the  attitude  and  posture  of  the  figures?  I  am  for  paying  some  respect 
to  the  chastity  of  our  records.  These  are  circumstances  which  may  be  well 
omitted.  Whether  the  picture  was  really  indecent  the  jury  might  judge  from 
the  evidence,  or,  if  necessary,  from  inspection.  The  witnesses  could  identify  it. 
I  am  of  the  opinion  that  the  description  is  sufficient."  The  motion  in  arrest 
was  overruled. 

In  People  v.  Girardin,  1  Mich.,  91,  the  indictment  charged  that  the  defend- 
ant printed  and  published  "a  certain  wicked,  nast}',  filthy,  bawdy  and  obscene 
paper  and  libel,  entitled  City  Argus,  in  which  said  libel  are  containeJ,  among 
other  things,  divers  wicked,  false,  feigned,  impious,  impure,  bawdy  and  obscene 
matters,  language  and  descriptions,  wherein  and  whereb}^  are  represented  the 
most  gross  scenes  of  lewdness  and  obscenity,"  etc.  After  conviction  the  de- 
fendant moved  in  arrest  of  judgment,  on  the  ground  that  the  obscene  matter 
was  not  set  forth  in  the  indictment.  The  motion  was  overruled.  The  court 
said:  "There  is  another  rule,  as  ancient  as  that  contended  for  by  the  counsel 
for  the  prisoner,  which  forbids  the  introduction  in  an  indictment  of  obscene 
pictures  and  books.  Courts  will  never  allow  their  records  to  be  polluted 
by  bawdy  and  obscene  matters.  To  do  this  would  be  to  require  a  court  of 
justice  to  perpetuate  and  give  notoriet}'  to  an  indecent  publication  before  its 
author  could  be  visited  for  the  great  wrong  he  may  have  done  to  the  public  or 
to  individuals.  And  there  is  no  hardship  in  this  rule.  To  convict  the  defend- 
ant he  must  be  shown  to  have  jmblished  the  libel.  If  he  is  the  publisher  he 
must  be  presumed  to  have  been  advised  of  the  contents  of  the  libel,  and  fully 
prepared  to  justify  it.  The  indictment  in  this  cause  corresponds  with  the 
precedents  to  be  found  in  books  of  the  highest  merit.  If  authority  were  neces- 
sary the  case  of  Commonwealth  v.  Holmes,  17  Mass.,  336,  fully  sustains  the 
views  we  have  expressed." 

In  State  v.  Brown,  1  Will.,  G19,  the  indictment  was  for  selling  an  obscene 
publication,  which  was  described  in  the  indictment  as  "a  certain  lewd,  scandal- 
ous and  obscene  printed  paper,  entitled  'Amatory  Letters,'  *  Ellen's  Letter  to 
Maria/  and   'Maria's  Letter  to  Ellen.'  which  said   printed  paper  is  so  lewd 
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and  obscene  that  the  same  would  be  offensive  to  the  court  here,  and  imjiroper 
to  be  placed  upon  the  records  thereof;  wherefore,  the  jurors  aforesaid  do  not 
set  forth  the  same  in  this  indictment."  The  defendant  demurred  to  the  in- 
dictment, but  it  was  held  sufficient.  The  court  (Redfield,  Cb.  J.)  say:  "Ordi- 
narily, the  indictment,  in  a  case  like  the  present,  should  set  forth  the  book  or 
publication  zn  hoec  verba ^  the  same  as  in  indictments  for  libel  or  forgery.  This 
seems  to  bo  an  acknowledged  principle  in  the  bo.oks.  But,  even  in  indictments 
for  forgery,  it  may  be  excused,  as,  if  the  forged  instrument  is  in  the  possession 
of  the  opposite  party.  So,  also,  in  a  case  like  the  present,  if  the  publication 
be  of  so  gross  a  character  tiiat  spreading  it  upon  the  record  will  be  an  offense 
against  decency,  it  may  be  excused,  as  all  the  English  precedents  show.  Some 
of  the  precedents  are  much  like  the  present,  describing  the  obscene  character  of 
the  publication  in  general  terms.  But,  more  generally,  the  nature  of  the  pub- 
lication is  more  specifically  described.  But,  in  both  cases,  the  principle  of  the 
case  is  the  same.  If  the  paper  is  of  a  character  to  offend  decency  and  outrage 
modesty,  it  need  not  be  so  spread  upon  the  record  as  to  produce  that  effect. 
And  if  it  is  alleged,  in  such  case,  to  be  a  publication  within  the  general  terms 
in  which  the  offense  is  defined  by  the  statute,  it  is  sufficient,  which  seems  to  be 
done  in  the  present  case.  The  degree  of  particularity  with  which  the  paper 
could  be  described  without  exposing  its  grossness  would  depend  something 
upon  the  nature  of  that  feature,  whether  it  con-isted  in  the  words  used  or  tho 
general  description  given.  In  the-former  case,  it  could  not  be  more  particularly 
described  than  it  here  is,  without  offending  decency.'* 

In  McNair  v.  The  People,  8  Cent.  L.  J.,  235,  the  view  of  the  court  was,  that, 
if  the  obscene  publication  is  in  the  hands  of  the  defendant,  or  is  not  in  the 
power  of  the  prosecution,  or  the  matter  is  too  gross  and  obscene  to  be  spread  on 
the  records  of  the  court,  and  the  excuse  for  the  failure  to  set  out  the  obscene 
matter  is  averred  in  the  indictment,  the  supposed  obscene  matter  need  not  be 
set  out  in  the  indictment. 

One  Iley  wood  was  indicted  in  the  district  court  of  the  United  States  for  the 
district  of  Massachusetts.  The  indictment  contained  two  counts.  The  first 
count  alleged  that  the  defendant  "did  unlawfully  and  knowingly  deposit,  and 
cause  to  be  deposited,  in  the  mail  of  the  United  States  of  America,  then  and 
there,  for  mailing  and  deliver}^  a  certain  obscene,  lewd  and  lascivious  book, 
called  '  Cupid's  Yokes,  or  The  Binding  Forces  of  Conjugal  Life,'  which  said 
bqok  is  so  lewd,  obscene  and  lascivious  that  the  same  would  be  offensive  to  the 
court  here  and  miproper  to  be  placed  upon  the  records  thereof,  wherefore,  the 
jurors  aforesaid  do  not  set  forth  the  same  in  this  indictment;  which  said  book 
was  then  and  there  inclosed  in  a  wrapper  and  addressed  as  follows,  that  is  to 
say:  E.  Erigewell,  Squan  Village,  New  Jersey,  Box  40."  The  second  count 
alleged  that  the  defendant  "did  wilfully  and  unlawfully  deposit,  and  ciiuse  to 
be  deposited,  in  the  mail  of  the  United  States  of  America,  then  and  there,  for 
mailing  and  delivery,  a  certain  publication  of  an  indecent  character,  called 
*  Cupid's  Yokes,  or  The  Binding  Forces  of  Conjugal  Life,'  which  said  publica- 
tion is  so  indecent  that  the  same  would  be  offensive  to  the  court  here  and  im- 
proper to  be  placed  upon  the  records  thereof,  wherefore,  th'?  jurors  aforesaid 
do  not  set  forth  the  same  in  this  indictment;  which  said  publication  was  then 
and  there  inclosed  in  a  paper  wrapper  and  addressed  as  follows,  that  is  to  say: 
E.  Edgewell,  Box  49,  Squan  Village,  New  Jersey."  The  indictment  was  re- 
mitted to  the  circuit  court,  and  the  defendant  was  tried  upon  it  before  Judge 
Clark,  at  the  October  terra,  1877,  and  convicted.     Afterwards  he  filed  a  motion 
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in  arrest  of  judgment,  in  January,  1878,  before  sentence,  on  the  ground  that 
the  act  of  congress  under  which  the  indictment  was  found,  to  wit,  section  3893 
of  the  Revised  Statutes,  was  unconstitutional,  inoperative  and  void.  In  June, 
1878,  he  filed  a  motion  for  leave  to  amend  said  motion  in  arrest,  by  assigning 
the  additional  cause,  that  ^^  the  indictment  does  not  set  out  the  book  alleged  to 
be  obscene,  lewd  and  lascivious  and  indecent,  and  the  same  is  not  made  a 
part  of  said  indictment."  Both  motions  were  heard  before  Mr.  Justice  Clifford 
and  Judge  Clark  and  were  overruled,  and  the  defendant  was  sentenced  to  paj'' 
a  fine  and  be  imprisoned. 

No  case  in  the  United  States  has  been  cited  where  an  indictment  in  form  like 
the  one  in  this  case,  for  publishing  or  circulating  or  mailing  an  obscene  or  in- 
decent publication,  has  been  held  defective,  either  on  demurrer  or  on  motion  in 
arrest  of  judgment.  In  Kuowles  v.  State,  3  Day,  103,  the  information  alleged 
that  the  defendant  exhibited  a  horrid  and  unnatural  monster,  highly  indecent, 
unseemly,  and  improper  to  be  seen  or  exposed  as  a  show.  It  stated  no  circum- 
stances describing  the  appearance  of  the  thing,  and  gave  no  excuse  for  omitting 
such  description.  It  was  held  bad,  on  a  motion  in  arrest  of  judgment.  In 
State  V.  Hanson,  23  Tex.,  232,  the  indictment  alleged  that  the  defendant  "did 
publish  an  indecent  and  obscene  newspaper  called  *  John  Donkey,'  manifestly 
designed  to  corrupt  the  morals  of  the  youth  of  said  county."  The  composition 
or  print  was  not  set  out  or  described,  nor  was  any  excuse  given  in  the  indict- 
ment for  failing  to  do  so.  The  indictment^was  held  bad,  on  exception.  In 
People  V.  Ilallenbeck,  62  IIow.  Pr.,  502,  the  indictment  alleged  that  the  defend- 
ant did  utter,  write  and  publish  a  certain  obscene,  lewd  and  indecent  paper  and 
writing,  which  said  paper  was  inclosed  in  an  envelope  and  deposited  in  the  post- 
oflSce  of  the  United  States  at  said  town  of  Catskill,  for  mailing  and  delivery, 
the  said  envelope  being  then  and  there  addressed  by  the  words  following,  that 
is  to  say:  ''Mrs.  Mary  T.  Westmore,  Catskill,  N.  Y."  The  indictment  was  de- 
murred to.  The  court  held  that,  as  there  was  no  description  whatever  of  the 
alleged  libelous  writing,  not  even  by  its  title,  and  not  the  slightest  thing  was 
mentioned  by  date,  subject-matter,  expression,  thought  or  word,  which  identi- 
fied or  described  the  alleged  obscene  writing,  the  indictment  was  bad. 

For  the  rule  that  an  indictment  must  state  the  facts  which  constitute  the 
crime,  three  reasons  have  been  assigned  by  the  authorities:  (1)  That  the  person 
indicted  may  know  what  charge  he  has  to  meet.  (2)  That,  if  convicted  or  ac- 
quitted, he  may  with  facility  plead  or  prove  a  plea  of  autrefois  convict  or  autre- 
fois acquit.  (3)  That  he  may  take  the  opinion  of  the  court  before  which  he  is 
indicted  by  demurrer,  or  by  motion  in  arrest  of  judgment,  or  the  opinion  of  a 
court  of  error  by  writ  of  error,  on  the  sufficiency  of  the  statements  in  the  indict- 
ment. As  to  the  first  two  reasons.  Lord  Justice  Bramwell  says,  in  Bradlaugh 
V.  The  Queen,  L.  R,  3  Q.  B,  Div.,  616,  that  "  those  two  reasons  may  be  disre- 
garded, because  an  accused  person  is  very  rarely  ignorant  of  the  charge  which 
he  is  called  upon  to  meet,  and  no  real  difficulty  exists  as  to  pleading  or  proving 
a  former  conviction  or  acquittal,"  adding,  however,  that  it  was  a  very  plausible 
observation,  that,  where  the  book  as  a  whole  is  charged  as  an  offense,  the  defend- 
ant cannot  tell  what  passages  will  be  selected  as  those  on  which  the  charge  is  to 
be  supported.  As  to  the  third  reason,  the  lord  justice  says  that,  in  his  opinion, 
it  is  to  this  day  substantial  and  cannot  be  disregarded. 

As  to  being  informed  of  the  charge  which  he  has  to  meet,  so  far  as  regards 
being  furnished  with  a  copy  of  the  book  or  with  a  copy  of  the  alleged  obscene 
parts  of  it,  a  defendant  can  always  procure  such  information  by  applying  to  the 
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court,  before  the  trial,  for  particulars.  In  the  present  case,  there  is  no  complaint 
that  such  application  was  made  and  refused,  and  the  case  shows  that  at  the 
trial,  immediately  after  the  mailing  of  the  book  was  proved,  the  counsel  for 
the  prosecution  announced  that  he  had  marked  the  passages  in  the  book  which 
he  woulc'  read  to  the  jury,  and  then  read  them  to  the  jury.  The  defendant  made 
no  claim  that  he  was  not  until  then  advised  what  such  passages  were,  or  that 
he  was  prejudiced  by  not  being  until  then  so  advised,  nor  did  he  move  to  delay 
the  trial  because  not  sooner  advised  of  them;  and  the  court  afforded  time  for 
the  examination  of  such  marked  passages  and  their  contexts,  by  adjourning 
until  the  next  day,  before  the  counsel  for  the  defendant  commenced  his  sum- 
ming up  to  the  jury. 

We  are  unable  to  recognize  the  force  of  the  suggestion  that  the  defendant,  in 
the  case  of  an  indictment  for  depositing  an  obscene  book  in  the  mail,  is  en- 
titled to  take  the  opinion  of  the  court  by  demurrer,  as  to  whether  the  matter 
alleged  to  be  obscene  is  obscene.  The  suggestion  referred  to  has  never  been  re- 
garded, in  the  American  cases,  as  of  suflBcient  weight  to  lead  to  a  following  of 
the  present  English  rule.  The  true  view,  we  think,  is,  that  if,  in  a  case  like  the 
present  one,  any  question  can  be  raised  to  the  court,  it  can  only  be  the  question 
whether,  on  the  matter  alleged  to  be  obscene,  a  verdict  that  it  is  obscene  would 
be  set  aside  as  clearly  against  evidence  and  reason.  This  question  can  be 
fully  raised  before  the  trial,  by  a  motion  to  be  made  on  the  indictment  and 
a  bill  of  particulars.  Under  all  other  circumstances,  it  is  for  the  jury  to  say 
whether  the  matter  is  obscene  or  not.  See  Commonwealth  v.  Land  is,  8  Phil., 
453. 

§  2483.  A  defendant  not  svffiGienUy  informed  hythe  indictment  of  the  charge 
is  €7i titled  to  a  bill  of  particulars. 

In  the  present  indictment,  the  defendant  had  information  given  to  him  as  to 
the  ofiFensc  charged,  by  the  date  of  the  mailing,  by  the  title  of  the  book,  and 
by  the  address  on  the  wrapper.  The  indictment  states  the  reason  for  not  set- 
ting forth  the  book  to  be,  that  it  is  too  obscene  and  indecent  to  be  set  forth. 
A  copy  of  the  book,  with  a  designation  of  the  obscene  passages  relied  on, 
could  have  been  obtained  before  the  trial,  by  asking  for  a  bill  of  particulars. 
The  defendant  was  not  deprived  of  the  right  "to  bo  informed  of  the  nature 
and  cause  of  tlie  accusation."  The  weight  of  authority,  as  well  as  of  reason- 
ing, is  in  favor  of  the  sufficiency  of  the  present  indictment.  See  United 
States  V,  Foote,  13  Blatch.,  418. 

§  2484.  A  publication  of  twenty  four  pagee^  with  a  cover,  is  a  booh. 

It  is  objected  that  the  publication  in  question  is  not  a  "  book,"  as  alleged  in 
the  first  count  of  the  indictment,  but  is  a  pamphlet  of  twenty-three  pageg. 
It  consists  of  one  sheet  of  sixteen  pages  and  a  half  sheet  of  eight  pages, 
secured  together,  making  twenty-four  pages  of  w^hite  paper,  with  a  cover  of 
four  pages  of  colored  paper.  It  has  a  title  page,  which  is  page  1  of  the 
white  paper,  and  the  title  on  such  title  page  is  printed  identically  on  page  1 
of  the  cover.  Page  24  of  the  white  paper  and  pages  3  and  4  of  the  cover  are 
filled  with  advertisements.  The  case  shows  that  the  defendant's  counsel,  on 
the  trial,  in  his  offers  of  evidence  and  in  his  questions  to  witnesses,  called 
the  publication  in  question  a  "  book."  He  so  called  it  in  questions  to  the  de- 
fendant as  a  witness.     We  think  there  is  nothing  in  the  objection. 

It  is  also  objected  that  the  second  count  does  not  state  whether  the  publica- 
tion is  a  book,  a  pamphlet,  a  picture,  a  paper,  a  writing,  or  a  print,  or  what 
other  publication  than  anyone  of  those  it  is;  and  that  it  is  bad  for  uncer- 

699 


§i  2485, 2*8 J.  cni:.iZS  AND  CRIMINAL  PROCEDURE. 

tainly.  Whether  the  second  count  is  good  or  not,  the  first  count  is  good  and 
sufficient  to  support  the  conviction. 

§  2485«  It  is  sufficient  in  an  indictment  for  mailing  an  obscene  book  to  allege 
that  it  was  knowingly  deposited. 

It  is  also  contended  that  it  is  not  sufficient  for  the  indictment  to  allege  that 
the  defendant  knowingly  deposited  the  obscene  book,  but  that  it  should  aver 
that  he  knew  the  same  to  be  non-mailable  matter  under  the  statute.  We  think 
the  objection  untenable.  If  the  defendant  knew  what  the  book  was  which  ho 
was  depositing,  if  he  did  not  deposit  it  by  mistake,  or  if  he  did  not  deposit  it 
when  he  thought  he  was  depositing  another  book,  it  is  of  no  consequence  tlia: 
he  may  not  have  known  or  thought  it  to  be  obscene  and  so  non-mailable,  so  Ion;; 
a?  it  was,  in  fact,  obscene,  and  he  knew  he  was  depositing  the  identical  book 
complained  of.  The  defendant  as  a  witness  at  the  trial  was  asked,  on  direct 
examination:  "  Q.  At  any  time,  in  the  sale  or  mailing  of  this  book,  you  may 
state  whether  you  did  it  with  a  knowledge  or  belief  that  it  was  obscen^*?" 
On  objection,  the  question  was  excluded.  The  propriety  of  such  exclusion  is 
manifest,  as  will  appear  from  views  to  be  presented  hereafter,  in  connection 
with  the  charge  and  the  defendant's  requests  to  charge. 

§  2486.  W  here  the  portions  of  a  book  which  were  alleged  to  be  obscene  were 
v^arked  and  read  at  the  trials  it  was  proper  to  exclude  other  portions. 

At  the  close  of  the  testimony,  the  counsel  for  the  defendant  offered  to  read 
to  the  jury  the  whole  book  in  question,  and  the  district  attorney  objected  to  the 
reading  of  the  whole  book.  The  district  attorney  had  marked  the  particulai 
portions  of  the  book  which  he  claimed  to  be  within  the  statute,  and  stated  that 
he  did  not  claim  that  any  portions  of  the  book,  except,  those  which  were 
marked,  brought  it  within  the  scope  of  the  statute.  The  court  said :  "I  do  not 
feel  called  upon  to  permit  the  reading  of  any  portions  of  the  book,  except  the 
parts  marked,  unless  it  be  in  immediate  connection,  to  qualify  that  particular 
portion  of  the  book.  The  general  scope  of  the  book  is  not  in  issue.  I,  there- 
fore, shall  confine  the  courisel  to  those  parts  that  the  government  has  marked. 
If  counsel  on  the  part  of  the  defense  think  proper  to  read  them  to  the  jury,  I  do 
not  forbid  that,  and  I  allow  any  latitude  of  comment  upon  those  portions;  but^ 
as  to  the  rest  of  the  book,  in  my  opinion,  there  is  no  occasion  for  its  being  read. 
When  counsel  reach  that  stage  where  it  is  proper  to  sum  up  the  case,  portions 
of  it  may  be  read  then.  The  jury  shall  have  the  whole  book,  but  the  necessity 
of  reading  the  whole  book  is  not  apparent,  and  I  am  inclined  to  forbid  it  and 
give  you  an  exception.  If  there  is  any  particular  sentence  necessary  to  make 
the  sense  and  meaning  of  a  passage  clear,  I  intend  to  allow  you  to  read  that.-' 
To  this  ruling  the  defendant's  counsel  excepted.  The  case  afterwards  says: 
''  The  counsel  then  proceeded,  under  permission  of  the  court,  to  read,  and  to 
comment  to  the  jury  upon,  each  of  the  passages  marked,  as  relied  upon  by  the 
prosecution,  and  the  context  of  the  same.  The  passages  relied  upon  by  the 
prosecution,  and  read  and  cominented  on  by  the  prisoner's  counsel,  are  marked 
and  numbered  with  black  ink  in  the  Exhibit  '  Cupid's  Yokes,'  herewith  sub- 
mitted to  the  court,  and  the  contents  of  the  same,  read  by  the  prisoner's  coun- 
sel, are  indicated  by  red  ink,  and  are  at  pages  1,  5,  6,  7,  8,  9,  10,  12,  13,  14,  15, 
16,  17,  18,  19,  20,  21,  and  each  one  of  the  jurymen  had  a  copy  of  the  book  in 
his  hand  during  the  reading,  and  took  the  same  with  him."  The  case  else- 
where states  ttat  the  court  allowed  the  counsel  for  the  defendant  to  read  and 
comment  on  the  contexts  of  the  passages  marked  by  the  prosecution,  so  far  as 
to  show  the  meaning  of  the  language  of  the  marked  passages.     So  far  us  the 
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case  shows,  the  counsel  for  the  defendant  was,  under  this  ruling,  left  entirely 
free  to  select  and  read  everything  which  he  thought  would  show  the  meaning 
of  the  language  of  the  marked  passages,  except  that  after  reading  the  lasl 
passage  marked  by  the  prosecution  marked  22,  he  offered  to  read  to  the  jury 
tlie  hist  page  of  the  boolc,  page  23,  and  on  objection  the  court  refused  to  permit 
it  to  be  read,  and  the  defendant  excepted.  It  is  entirely  clear  that  the  page 
ro  excluded  contained  nothing  which  shows  the  meaning  of  the  language  of 
any  passage  marked  by  the  prosecution.  We  do  not  perceive  that  the  defend- 
ant was  deprived  of  any  right  or  privilege  to  which  he  was  entitled.  The  jurors . 
had  each  of  them  a  cop}'  of  the  whole  book,  and  the  parts  which  the  defend- 
ant's counsel  was  excluded  from  reading  and  commenting  on  were  parts  which, 
under  the  law  applicable  to  this  case,  may  properly  be  regarded  as  not  being 
in  the  book. 

In  commenting  on  one  of  the  passages  which  he  read,  the  counsel  for  the  de- 
fendant stated  that  he  desired  to  read  from  another  book  a  clause  of  a  similar 
character,  by  way  of  showing  "how  that  sort  of  illustration,  or  expression  or 
narrative,  is  regarded  in  standard  literature."  The  court  excluded  all  reference 
to,  and  illustrations  from,  other  books  and  publications,  and  the  defendant's 
counsel  excepted.  "We  are  unable  to  see  that  there  was  any  error  in  their 
exclusion.  It  is  the  duty  of  the  court  to  prevent  the  presentation  to  the  jury 
of  any  issues  other  than  the  one  on  trial,  and  it  did  not  tend  to  show  that  the 
marked  passage  in  question  was  not  obscene,  that  another  passage  in  the  book 
from  which  the  marked  passage  was  quoted,  or  another  passage  in  some  other 
book,  was  not  generally  accepted  as  obscene.  The  foregoing  are  all  the  mat- 
ters occurring  prior  to  the  requests  to  charge,  in  respect  to  which  error  is  alleged, 
in  the  argument  of  the  defendant's  counsel. 

Prior  to  the  charge  to  the  jury,  the  following  requests  to  charge  were  made 
by  the  defendant  and  were  refused  by  the  court,  except  as  they  agree  with  its 
charge  and  rulings  as  made :  "  (1)  That  by  the  word  obscene  is  meant  *  that  which 
openly  wounds  the  sense  of  decency,'  by  exciting  lust  or  disgust.  That  by  mde- 
ccjii  is  meant  the  wanton  and  unnecessary  expression  or  exposure,  in  words  or 
pictures,  of  that  which  the  common  sense  of  decency  requires  should  be  kept 
private  or  concealed.  That  where  words  which  might  otherwise  be  obscene  or 
indecent  are  used  in  good  faith,  in  social  polemics,  philosophical  writings,  seri- 
ous arguments,  or  for  any  scientific  purpose,  and  are  not  thrust  forward  wan- 
tonly or  for  the  purpose  of  exciting  lust  or  disgust,  they  are  justified  by  the 
object  of  their  use,  and  are  not  obscene  or  indecent,  within  the  meaning  and 
purpose  of  the  law.  (2)  That  none  of  the  words  used  in  the  parts  of  the  essay 
in  question  relied  upon  by  the  prosecution  are,  by  and  of  themselves,  neces- 
sarily obscene  or  indecent;  that  all  of  said  words  are  well  known  and  common 
words  of  the  English  language,  and  may  be  properly  used  as  such,  and  are  not 
within  the  meaning  and  purpose  of  the  law,  unless  wantonly  and  unnecessarily 
used,  so  as  to  offend  the  sense  of  decency.  (3)  That  the  true  character  of  these 
words,  and  whether  they  are  obscene  or  not,  must  be  determined  by  their  con- 
text, and  by  the  scope  and  purpose  of  the  whole  essay,  and  by  the  jury.  That 
any  of  the  words  objected  to,  which  may  at  first  seem  to  be  unnecessarily  used, 
are  not  within  the  law,  if  reasonably  required  by  the  argument  and  the  context, 
and  if  they  were  plainly  so  used  by  the  author.  (4)  That  because  some  of  the 
words  and  sentences  used  may  be,  from  certain  points  of  view,  or  generally,  im- 
Tn9dest,  indelicate,  impolite,  unbecoming,  blasphemous,  irreligious,  immoral  and 
bad  in  their  influence  upon  society,  such  words  and  sentences  are  not,  therefore, 
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necessarily  obscene,  and  do  not  make  the  essay  obscene,  within  the  intent  of 
the  law,  nor  under  this  indictment.  (5)  That  ihe  whole  scope  of  the  essay  and 
the  purposes  and  intent  of  the  author  must  be  considered  before  it  is  found 
that  the  words  and  sentences  claimed  to  be  objectionable  bring  it  within  the 
meaning  and  purpose  of  the  law.  That,  if  the  general  intent  and  purpose  of 
the  essay  was  not  to  make  an  obscene  or  indecent  publication,  the  passages  re- 
lied upon  by  the  prosecution  do  not  necessarily  make  it  so.  (6)  That  the  fact 
that  the  words  and  sentences  claimed  to  be  obscene,  or  similar  ones,  are,  and 
have  been  for  years,  in  common  use  in  scientifio,  polemic  or  controversial  writ- 
ings, and  in  reformatory  and  general  literature,  is  to  be  considered  by  the  jurj^ 
in  determining  whether  they  are  use  J  in  this  essay  so  as  to  be  really  an  offense 
under  the  law  or  not,  and  that  such  use  affords  a  strong  presumption  that  they 
are  not  within  the  law.  (7)  That,  when  the  words  and  sentences  claimed  to  be 
obscene  are  used  in  a  social  polemic,  the  necessity  and  propriety  of  their  use  in 
a  work  of  that  character  should  be  considered  by  the  jury,  and,  if  they  appear 
to  have  been  used  by  the  author  in  good  faith,  for  the  purposes  of  the  polemic, 
and  not  wantonly,  for  the  purpose  to  offend  decency  or  to  excite  lust  or  disgust, 
they  do  not  constitute  an  offense  under  the  statute.  (8)  That,  although  it  may 
appear  certain  to  the  jury  that  the  doctrines  and  sentiments  of  the  passages 
relied  upon  by  the  prosecution  or  of  the  whole  essay  would  be  injurious  to  the 
community  or  destructive  to  society,  if  generaMy  practiced,  yet,  if  said  words 
and  sentences  were  used  by  the  author  in  good  faith  to  properly  and  reasonably 
set  forth  his  mistaken  and  wicked  doctrines  and  sentiments,  and  not  wantonly 
or  unnecessarily,  to  offend  decency  or  to  excite  lust  or  disgust,  such  words  and 
sentences  are  not  within  the  law.  In  no  case  should  the  jury  be  influenced  by 
the  effect  which,  in  their  judgment,  those  mistaken  and  wicked  doctrines  and 
sentiments  might  have  upon  morals  or  society,  or  the  family,  or  religion,  or  the 
welfare  of  the  community,  if  brought  into  general  practice.  (9)  That  this 
statute,  being  in  derogation  of  the  common  law,  and  restrictive  of  the  liber- 
ties of  the  citizen,  and  of  a  highly  penal  character,  should  be  strictly  construed 
in  cases  of  this  kind.  (10)  That  when  in  cases  under  this  law  doubts  and  un- 
certainties arise  as  to  the  meaning  and  intentions  of  the  words  objected  to,  or 
in  construing  them  with  the  context,  or  if  there  are  difficulties  in  applying  the 
definitions  given  by  the  court,  all  reasonable  doubts,  uncertainties  and  difficul- 
ties are  to  be  resolved  by  giving  the  accused  the  benefit  of  them." 

The  court  then  charged  the  jury  as  follows:  "The  statute  under  which  the 
defendant  is  indicted  provides  that  'every  obscene,  lewd  or  lascivious  book  or 
pamphlet,  picture,  paper,  writing,  print,  or  other  publication  of  an  indecent 
character,'  is  nonmailable  matter,  and  shall  not  be  conveyed  in  the  mails,  nor 
delivered  from  any  postofflce,  nor  by  any  letter  carrier;  and  that  any  person 
who  shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  delivery, 
anything  so  declared  to  be  non-mailable  matter,  shall  be  guilty  of  an  offense, 
and  liable  to  the  punishment  stated.  The  object  of  this  statute  was  to  prevent 
the  employment  of  the  mails  of  the  United  States  for  the  purpose  of  dissem- 
inating obscene  literature.  The  necessity  of  such  a  statute  is  obvious  to  any 
person  who  has  paid  attention  to  the  facts.  If  you  think  what  the  United 
States  mails  are,  how  they  are  protected  by  the  law,  where  they  go,  the  secrecy 
attending  their  operations,  you  will  at  once  see,  that,  for  the  distribution  of 
matter  of  any  kind  upon  paper,  there  is  no  other  engine  of  equal  power.  It 
is  the  machine  best  adapted  to  the  dissemination  of  obscene  literature,  because 
of  the  fact  that  it  reaches  every  parson,  and  letters  delivered  by  the  mail  can 
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be  received  in  secret  by  the  person  to  whom  they  are  addressed,  whether  in 
their  own  or  in  fictitious  names.  For  this  reason  the  mails  have  been  used, 
and  the  extent  to  which  they  have  been  used  for  that  purpose  is  appalling  to 
one  acquainted  with  the  facts.  These  facts  have  been  made  known  to  the 
congress  of  the  United  States,  the  government  of  the  United  States  alone 
being  charged  with  the  carrying  of  the  mails,  and  it  being  competent  for  the 
congress  of  the  United  States  to  say  what  shall  bo  and  what  shall  not  be  car- 
ried in  the  mails,  whereupon  congress  declared  that  obscene  matter  should  not 
be  so  carried.  Nobody  can  question  the  justice,  the  wisdom,  the  necessity  of 
such  a  statute.  This  statute  does  not  undertake  to  regulate  the  publication  of 
matter.  Matter  of  any  kind  may  be  published,  and  not  violate  this  law.  It 
does  not  undertake  to  regulate  the  dissemination  of  obscene  matter.  Such 
matter  may  be  sent  by  express  without  violating  any  law  of  the  United  States. 
But,  what  the  United  States  government  says  is,  that  the  mails  of  the  United 
States  shall  not  be  devoted  to  this  purpose.  It  is  a  law  to  protect  the  commu- 
nity against  the  abuse  of  that  powerful  engine,  the  United  States  mail  The 
constitutionality  of  the  law  is  not  a  question  here.  The  statute  is  the  law  of 
the  land,  and  it  is  to  be  enforced  by  the  courts,  to  be  obeyed  by  the  citizens. 
Under  this  statute,  this  defendant  is  charged  with  having  deposited  in  the  mail 
an  obscene  book  or  publication.  There  has  been  some  talk  about  who  made 
the  complaint.  But  who  made  the  complaint  which  caused  this  prosecution  to 
be  instituted  is  a  matter  of  no  consequence  to  you  or  to  me.  The  motives  of 
the  person  who  made  the  complaint  are  not  material  here.  Most  infractions 
of  law  are  discovered  and  punished  by' reason  of  hostility  or  enraiiy  on  the 
part  of  some  person  in  the  community  against  some  other  person.  But  that 
does  not  affect  the  question  of  the  guilt  or  innocence  of  the  party  accused, 
when  he  is  properly  accused  under  the  law.  So  you  will  dismiss  from  your 
consideration  the  question  whether  Mr.  Comstock  has  hostile  feelings  against 
this  man  or  not.  It  makes  no  tlifference  whether  he  has  or  has  not.  The  prose- 
cution is  not  his.  It  is  the  prosecution  of  the  United  States.  Under  our  form 
of  criminal  procedure,  a  prosecution  must  be  indorsed  by  the  district  attorney, 
an  officer  selected  under  the  law,  as  a  public  prosecutor.  There  is  not  such  an 
oflficer  in  all  countries.  In  England,  I  think,  to  this  day,  there  is  no  public 
prosecutor,  which  accounts,  perhaps,  for  the  happening  of  such  an  event  as 
was  alluded  to  by  the  counsel,  in  the  case  of  Shelley's  works. 

"  But  here  there  is  a  public  prosecutor,  and  he  must  entertain  the  complaint 
and  present  it  to  the  grand  jury.  The  grand  jury,  under  their  oaths,  must 
find  it  a  case  proper  to  be  presented  to  a  petit  jury;  and  that  has  been  done  in 
this  case.  Whether  it  is  wise  to  institute  such  prosecutions  or  not  is  not  a 
question  for  you  or  for  me.  You  are  not  the  district  attorney;  you  have  not 
the  responsibility  of  the  district  attorney  upon  you;  and  it  is  not  likely  that 
you  will  be  willing  to  assume  that  responsibility,  by  deciding  any  case  like  this 
upon  the  question  whether  the  effect  of  such  a  prosecution  will  be  good  or  ill. 
Your  duty  in  this  case,  under  your  oaths,  can  only  be  discharged  by  rendering 
a  verdict  according  to  the  facts  proven.  The  facts  belong  to  you;  the  ques- 
tions of  law  belong  to  the  court.  You  will  net  undertake,  therefore,  to  spec- 
ulate upon  the  construction  of  the  law,  but  leave  that  responsibility  upon  the 
court,  where  it  belongs.  You  will  consider  the  facts,  for  your  responsibility  is 
a  responsibility  in  regard  to  the  facts  of  the  case.  I  do  not  intend,  in  my  re- 
marks, to  convey  to  you  my  opinion  of  the  questions  of  fact  involved.  I 
intend  to  leave  you,  upon  your  oaths  and  your  responsibility,  to  say  what  are 
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Ihe  facts  here,  and  to  render  the  verdict  which  the  facts  may  require.  This  is 
not  a  question  of  religion,  nor  a  question  of  the  freedom  of  the  press.  There 
is  no  such  question  involved  in  this  prosecution.  This  defendant  may  entertain 
peculiar^ views  on  the  subject  of  religion;  he  may  be  an  infidel;  he  may  have 
peculiar  and  improper  notions  on  the  marriage  relation;  he  may  be  a  free- 
thinker; he  may  be  whatever  he  pleases;  that  should  have  no  effect  upon  your 
deliberations.  Whatever  may  be  his  beliefs  or  opinions,  he  is  entitled  here  to 
a  verdict  at  your  hands,  impartially,  upon  the  simple  fact  involved  in  this  case 
and  upon  no  other  fact.  If  you  should  find  a  verdict  against  this  man  because 
you  do  not  like  his  doctrines  in  respect  to  religion;  if  you  sliould  find  a  ver- 
"diet  against  him  because  j'ou  do  not  like  attacks  on  the  marriage  relation,  you 
would  do  injustice  to  the  man,  and  to  the  community  also,  for  the  community 
has  no  other  interest  than  to  have  criminal  cases  decided  correctly  according 
to  the  law,  and  impartially  upon  the  facts.  Cut  if  you  should  find  that  this 
book  is  an  obscene  book,  he  having  deposited  it,  and  you  nevertheless  acquit 
him  because  of  any  opinion  you  may  have  in  harmony  with  his  doctrines  or 
beliefs,  you  would  be  equally  guilty  of  an  injustice.  You  are  not,  therefore, 
called  upon  by  your  verdict  to  express  your  opinion  in  regard  to  any  doctrines 
alluded  to  in  this  publication.  All  men  in  this  country,  so  far  as  this  statute 
is  concerned,  have  a  right  to  their  opinions.  They  may  publish  them;  this 
man  may  entertain  the  opinions  expressed  in  this  book,  or  he  may  not.  Free- 
lovers  and  freethinkers  have  a  right  to  their  views,  and  they  may  express  them 
and  they  may  publish  them;  but  they  cannot  publish  them  in  connection  with 
obscene  matter,  and  then  send  that  matter  through  the  mails.  If,  in  the  dis- 
cussion of  any  doctrine,  any  man  uses  obscene  matter,  he  cannot  send  it  through 
the  mails  of  the  United  States  without  violating  the  law.  Of  course,  freedom 
of  the  press,  which,  I  think,  was  alluded  to,  has  nothing  to  do  with  this  case. 
Freedom  of  the  press  does  not  include  freedom  to  use  the  mails  for  the  pur- 
pose of  distributing  obscene  literature,  and  no  right  or  privilege  of  the  press  is 
infringed  by  the  exclusion  of  obscene  literature  from  the  mails.  That  tjiis 
man  mailed  this  book  is  proved,  and  not  controverted;  that  he  knew  what  the 
book  was  that  he  mailed  is  not  controverted.  The  statute  has  the  word  *  know- 
ingly.' That  means  that  the  man  must  know  what  book  he  deposited.  A  boy 
migut  be  sent  with  an  obscene  book  wrapped  in  a  paper,  and  he  might  deposit 
it  in  the  mail,  and  he  would  not  be  guilty  under  this  statute,  for  it  says '  know- 
ingly;' but  when  a  man  deposits  in  the  mail  a  book,  if  he  knows  what  the 
book  is,  then  he  has  made  a  deposit  knowingly,  within  the  statute.  You  could 
have  no  question  about  that,  it  not  being  controverted  that  this  man  mailed 
this  book,  and  that  he  knew  what  book  he  was  mailing.  The  only  question, 
therefore,  which  you  are  called  upon  to  decide  is  whether  or  not  the  book  is 
obscene,  lewd  or  lascivious,  or  of  an  indecent  character.  Now,  you  have  had 
this  book  in  your  hands,  and  the  district  attorney  has  marked  certain  passages. 
He  does  not  claim  that  any  passages  in  that  bring  it  within  the  statute  except 
those  marked,  and  therefore  you  may  confine  3'our  attention  to  the  marked 
passages  as  the  matter  which  you  are  to  determine  upon.  It  is  upon  those 
passages  alone  that  this  case  must  turn. 

"  There  has  been  some  discussion  in  this  case  tending  in  the  direction  of  the 
argument  that,  if  the  general  scope  of  the  b^ok  was  not  obscene,  the  presence 
of  obscene  matter  in  it  would  not  bring  it  within  this  statute.  Such  is  not  the 
law.  If  this  book  is,  in  any  substantial  part  of  it,  obscene,  lewd,  lascivious,  or 
of  an   indecent  character,  then  it  is  non-mailable  under  this  statute  and  the 
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defendant  is  guilty.  Any  other  rule  of  law  would  render  the  statute  nugatory. 
If  a  person  should  write  an  essay  upon  the  subject  of  honesty  and  fill  it  with 
notes  containing  filthy  and  obscene  stories,  and  could  then  pass  it  through  the 
mails  on  the  ground  that  it  was  an  essay  on  honesty,  the  way  would  be  easy  to 
a  disregard  of  the  statute.  So  I  again  charge  you  that  the  general  scope  of 
this  book  is  not  the  matter  in  hand,  but  the  question  is  whether  those  marked 
passages  are  obscene  or  indecent  in  character.  There  are,  in  the  language, 
words  known  as  words  obscene  in  themselves.  It  is  not  necessary,  in  order  to 
make  a  book  obscene,  that  such  words  should  be  found  in  it.  The  most  ob- 
scene, lewd  and  lascivious  matter  may  bo  conveyed  by  words  which  in  them- 
selves are  not  of  an  obscene  character.  The  question  is  as  to  the  idea  which 
is  conveyed  in  the  words  that  are  used,  and  that  idea  characterizes  the  language. 
As  I  have  stated,  the  object  with  which  this  book  is  written  is  not  material, 
nor  is  the  motive  which  led  the  defendant  to  mail  the  book  material.  The  ef- 
fect likely  to  be  produced  by  this  matter  which  was  in  the  book  is  the  question 
for  you.  A  man  might  —  I  mention  this  by  way  of  illustration  only  —  a  man 
might  conclude  that  it  would  be  the  best  way  to  promote  honesty  and  purity 
to  bind  together  in  a  single  book  all  the  obscene  stories  that  could  be  found  — 
and  we  may  imagine  a  person  to  honestly  entertain  the  belief  that  that  course 
would  be  the  best  way  to  excite  disgust  and  so  to  prevent  vice—  he  might 
honestl}^  entertain  that  view  and  be  as  good  a  man  as  any  man  in  the  commu- 
nity; yet,  if  he  published  such  a  book  and  concluded  to  disseminate  it  through 
the  mails,  he  would  be  a  violator  of  this  statute.  The  question  is  whether  this 
man  mailed  an  o'bscene  book,  not  why  he  mailed  it.  His  motive  may  have 
been  ever  so  pure;  if  the  book  he  mailed  was  obscene  he  is  guilty.  You  see, 
then,  that  all  you  are  called  upon  to  determine  in  this  case  is,  whether  the 
marked  passages  in  this  book  are  obscene,  lewd  or  of  an  indecent  character. 
§  2487.  Test  of  oUcemty. 

"  Xow  I  give  }'ou  the  test  by  which  you  are  to  determine  the  question.  It  is 
a  test  which  has  been  often  applied  and  has  passed  the  examination  of  many 
courts,  and  I  repeat  it  here  as  the  test  to  be  used  by  you.  You  will  apply  this 
test  to  these  marked  passages,  and  if,  judged  by  this  test,  you  find  any  of  them 
to  be  obscene  or  of  an  indecent  character,  it  will  be  your  duty  to  find  the  pris- 
oner guilty.  If  you  do  not  find  them,  judged  by  this  test,  to  be  obscene  or  of 
an  indecent  character,  it  will  be  your  duty  to  acquit  him.  This  is  the  test  of 
obscenity  within  the  meaning  of  the  statute:  It  is  whether  the  tendency  of 
the  matter  is  to  deprave  and  corrupt  the  morals  of  those  whose  minds  are  open 
to  such  influences,  and  into  whose  hands  a  publication  of  this  sort  may  fall. 
If  you  believe  such  to  be  the  tendency  of  the  matter  in  these  marked  passages, 
you  must  find  the  book  obscene.  If  you  find  that  such  is  not  the  tendency  of 
the  matter  in  these  marked  passages,  you  must  find  the  book  not  obscene,  and 
acquit  the  prisoner.  The  statute  uses  the  word  Mewd,'  which  means  having  a 
tendency  to  excite  lustful  thoughts.  It  also  uses  the  word  Mndecent.'  Pas- 
sages are  indecent  within  the  meaning  of  this  act  when  they  tend  to  obscenity; 
that  is  to  say,  matter  having  that  form  of  indecency  which  is  calculated  to 
promote  the  general  corruption  of  morals.  Now,  gentlemen,  I  have  given  you 
the  test;  it  is  not  a  question  whether  it  would  corrupt  the  morals,  tend  to  de- 
prave your  minds  or  the  minds  of  every  person;  it  is  a  question  whether  it 
tends  to  deprave  the  minds  of  ihoss  open  to  such  influences,  and  into  whose 
hands  a  publication  of  this  character  might  come.  It  is  within  the  law  if  it 
would  suggest  impure  and  libidinous  thoughts  in  the  young  and  the  inexpen- 
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enced.  There  has  been  some  comment  on  the  fact  that,  in  many  libraries,  you 
may  find  books  which  contain  more  objectionable  matter,  it  is  said,  than  this 
book  contains.  It  may  be  so;  it  is  not  material  here.  When  such  books  are 
brought  before  you  you  will  be  able  to  determine  whether  it  is  lawful  to  mail 
them  or  not.  Ilere  the  question  is  with  reference  to  this  book;  and  it  is  of  no 
importance  how  many  books  of  worse  character  this  man,  or  that  man,  or 
the  other  man,  has,  or  whetlier  the  tendency  of  those  books  is  worse  or  bet- 
ter than  this  book.  The  question  is  the  tendency  of  this  book.  If  you  find 
that  the  tendency  of  the  passages  marked  in  this  book  is  to  deprave  and  cor- 
rupt the  morals  of  those  whoso  minds  are  open  to  such  influences,  and  into 
whose  hands  a  publication  of  this  sort  may  fall,  it  is  your  duty  to  convict  the 
defend  int,  notwithstanding  the  fact  that  there  may  be  many  worse  books  in 
every  library  of  this  city.  Now,  gentlemen,  I  have  endeavored  to  bring  yon 
down,  in  your  examination  of  this  case,  to  the  precise  point.  This  is  a  ques- 
tion, as  I  have  before  stated,  for  you  alone;  the  responsibility  is  upon  you,  and 
upon  each  of  you,  to  saj',  upon  your  oaths,  after  an  examination  of  those  pas- 
sages, what  the  tendency  of  those  passages  is,  and  whether  they  have  that 
tendency  which  I  have  described  to  you  as  necessary  to  be  found  in  order  to 
bring  it  within  this  statute.  The  statute  is  an  important  statute;  it  is  a  stat- 
ute to  be  enforced  in  all  proper  cases;  it  is  not  a  statute  to  be  strained;  it  is 
not  a  statute  for  twelve  men  to  refine  upon.  The  question  which  I  have  staled 
to  you  calls  for  good  judgment  —  one  to  be  submitted  to  the  intelligent  judf^- 
ment  of  twelve  intelligent  men,  who  should  judge  sensibly,  not  straining 
points,  when  they  determine  what  the  tendency  of  the  matter  in  this  book  is. 
It  is  a  criminal  case,  and  the  defendant  is  entitled  to  the  benefit  of  a  reason- 
able doubt.  You  are  bound  to  bo  satisfied  beyond  a  reasonable  doubt  that 
the  tendency  of  this  matter  is  such  as  I  have  described.  This  must  not  be  a 
fancy.  By  a  reasonable  doubt  is  meant  a  doubt  arising  from  the  want  of 
evidence.  As  to  what  the  book  contains,  there  is  no  dispute;  and  you  must  be 
satisfied  in  your  own  minds,  satisfied  clearly,  so  that  you  are  willing  to  say  on 
your  oaths  that  you  believe  that  the  tendency  of  the  matter  in  those  marked 
passages  is  such  as  I  have  described.  If  you  believe  such  to  be  the  tendency 
of  this  matter,  then  you  must  find  the  book  non-raailable  and  the  prisoner 
guilty.  If  you  are  not  satisfied  beyond  a  reasonable  doubt  that  the  tendency 
of  this  matter  is  such  as  I  have  described  to  you,  then  it  is  your  duty  to  give 
him  the  benefit  of  that  doubt  and  acquit  him." 

At  the  close  of  the  charge,  the  defendant  requested  the  court  to  charge  the 
jury  in  addition  as  follow^s:  "That  the  jury  are  the  final  judges  of  the  law 
and  fact  in  this  case,  and  that  the  definitions  charged  by  the  court  are  not  con- 
clusive upon  them.  That  the  court  should  make  no  absolute  test  or  definition 
of  the  words  of  the  statute,  and  that  the  test  and  definitions  made  and  sub- 
mitted to  the  jury  by  the  court  are  advisory,  and  not  authoritative  or  conclu- 
sive upon  them." 

The  defendant  also  objected  to  the  definitions  given,  and  excepted  to  each 
of  them  in  detail,  and  also  excepted  to  each  and  every  part  of  the  charge,  rul- 
ings and  directions  of  the  court  contrary  to  or  inconsistent  with  the  foregoing 
requests,  and  to  the  refusal  of  the  court  to  charge  the  same. 

It  is  contended  that  the  court  erred  in  what  it  said  to  the  jury  as  to  the 
test  of  obscenity  within  the  meaning  of  the  statute;  that  it  substituted  the 
stated  test  for  the  words  of  the  statute;  that  the  stated  test  was,  as  a  defi- 
nition, erroneous,  and  was  not  a  definition  of  obscenity;  that  it  was  a  defi- 
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nition  of  an  effect,  and  not  of  the  word  "obscenity;"  that,  because  an  essay 
tends  to  deprave  and  corrupt  the  morals  of  society,  it  does  not  follow  that 
it  is  obscene;  that,  while  all  obscenity  tends  to  immorality,  all  immorality 
is  not  obscenity;  and  that  essays  on  the  drama,  gluttony,  inebriety,  gaming, 
cock  fighting,  horse  racing,  polygamy,  divorce  or  blasphemy,  advocating  or 
palliating  any  of  them,  might  tend  "to  deprave  and  corrupt  the  morals  of 
those  whose  minds  are  open  to  such  influences  and  into  whose  hands  a  pub- 
lication of  this  sort  may  fall,"  but  they  would  not  necessarily  be  obscene. 
It  is  a  mistake  to  suppose  that,  in  what  the  court  said  as  to  the  test  of  ob- 
scenity, it  intended  to  give  to  the  jury  a  definition  of  "obscenity."  The 
dictionary  says  that  "obscene"  means  "offensive  to  chastity  and  decency; 
expressing  or  presenting  to  the  mind  or  view  something  which  delicacy,  purit\' 
and  decency  forbid  to  be  exposed."  The  statute  and  the  indictment  both 
use  the  word  "obscene"  without  affixing  to  it  any  definition.  In  the  first  re- 
quest to  charge  made  before  the  charge  was  given,  the  defendant  requested  the 
court  to  charge  that  the  word  "  obscene  "  and  the  word  "  indecent"  mean  sev- 
erally what  is  set  forth  in  such  request.  The  court  refused  so  to  charge  except 
as  such  request  agreed  with  its  charge.  There  is  nothing  in  the  charge  which 
is  contrary  to  the  substance  of  such  request.  On  the  contrary,  after  using,  in 
the  course  of  the  charge,  the  words  "obscene,"  **lewd,"  "  lascivious"  and  "  in- 
decent," as  being  words  whose  meaning  the  jurors,  as  intelligent  men,  fully 
understood,  and  as  being  words  needing,  therefore,  no  definition  to  be  given  of 
them  by  the  court  to  the  jury,  the  court  defines  the  word  "lewd,"  as  used  in 
the  statute  (it  being  also  used  in  the  first  count  of  the  indictment),  as  meaning 
"  having  a  tendency  to  excite  lustful  thoughts."  The  court  did  not  define  the 
word  'Mustful"  an\'  more  than  the  first  request  to  charge  defined  the  word 
"  lust,"  or  the  words  "sense  of  decency."  The  court  then  defined  the  word 
"  indecent,"  as  used  in  the  statute  (it  being  also  used  in  the  second  count  of  the 
indictment),  as  meaning  "  tending  to  obscenity"  —  "having  that  form  of  in- 
decency which  is  calculated  to  promote  the  general  corruption  of  morals."  This 
does  not  mean  any  other  form  of  indecency  calculated  to  promote  the  general 
corruption  of  morals  than  the  obscene  form;  because  the  court  immediately 
proceeds  to  say  that,  in  what  it  had  said  about  corrupting  morals,  it  had  been 
speaking  of  corrupting  the  morals  and  depraving  the  minds  of  those  "open  to 
such  influences,"  that  is,  the  influences  of  "obscene"  matter, and  that  it  meant 
thereby  matter  which  would  "suggest  impure  and  libidinous  thoughts  in  the 
young  and  inexperienced,"  It  did  not  define  the  word  "impure"  or  the  word 
"  libidinous  "  any  more  than  the  first  request  to  charge  defined  the  word  "  lust " 
or  the  words  "sense  of  decency." 

In  saying  that  the  "test  of  obscenity,  within  the  meaning  of  the  statute," 
is  as  to  "whether  the  tendency  of  the  matter  is  to  deprave  and  corrupt  the 
morals  of  those  whose  minds  are  open  to  such  influences,  and  into  whose  hands 
a  publication  of  this  sort  may  fall,"  the  court  substantially  said  that  the  matter 
must  be  regarded  as  obscene  if  it  would  have  a  tendency  to  suggest  impure 
and  libidinous  thoughts  in  the  minds  of  those  open  to  the  influence  of  such 
thoughts,  and  thus  deprave  and  corrupt  their  morals,  if  they  should  read  such 
matter.  It  was  not  an  erroneous  statement  of  the  test  of  obscenity,  nor  did 
the  court  give  an  erroneous  definition  of  obscenity,  or  a  definition  different 
from  that  of  the  first  request  to  charge.  It  gave  a  definition  substantially 
agreeing  with  that  of  such  request. 

In  Regina  v.  Hicklin,  L.  R.,  3  Q.  B.,  360,  the  question  arose  as  to  what  was 
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an  "obscene"  book,  within  a  statute  authorizing  the  clLstiuclion  of  obscene 
books.  The  book  in  (juosiiun  was,  to  a  considerable  extent,  an  obscene  publici> 
tion,  and,  by  reason  ot  liie  obscene  matter  in  it,  was  calculated  lo  produce  a 
pernicious  effect,  in  depraving  and  debauching  the  minds  of  the  persons  into 
whose  hands  it  might  come.  It  was  contended,  however,  that,  although  such 
was  the  tendency  of  the  book  upon  the  public  mind,  yet,  as  the  immediate  in- 
tention of  the  person  selling  it  was  not  so  to  affect  the  public  mind,  but  to  ex- 
pose certain  alleged  practices  and  errors  of  a  religious  s\'stem,  the  book  was 
not  obscene.  As  to  this  point,  Ch.  J.  Cockburn  said:  "I  think  that,  if  there 
be  an  infraction  of  the  law,  the  intention  to  break  the  law  must  be  inferred, 
and  the  criminal  character  of  the  publication  is  not  affected  or  qualified  by 
there  being  some  ulterior  object  in  view  (which  is  the  immediate  and  primary 
object  of  the  parties),  of  a  different  and  an  honest  character.  It  is  quite  clear 
that  the  publishing  an  obscene  book  is  an  offense  against  the  law  of  the  land. 
Ii  is  perfectly  true,  as  has  been  pointed  out  by  Mr.  Kydd,  that  there  are  a  great 
many  publications  of  high  repute  in  the  literary  productions  of  the  country, 
the  tendency  of  which  is  immodest,  and,  if  you  please,  immoral,  and,  pos.s.o!y, 
there  might  have  been  subject-matter  for  indictment  in  many  o!  i:;e  woiks 
which  have  been  referred  to.  But  it  is  not  to  be  said,  because  liiero  a!e  m 
many  standard  and  established  works  objectionable  passages,  that,  there:  :'ro,  the 
law  is  not  as  alleged  on  the  part  of  this  prosecution,  namely,  that  obscene 
works  are  the  subject-matter  of  indictment;  and  I  think  the  test  of  obscenity  is 
this:  whether  the  tendency  of  the  matter  charged  as  obscenity  is  to  deprave 
and  corrupt  those  whose  minds  are  open  to  such  immoral  influences,  and  into 
whose  hands  a  publication  of  this  sort  may  fall.  Xow,  with  regard  to  this 
work,  it  is  quite  certain  that  it  would  suggest  to  the  minds  of  the  young  cf 
either  sex,  or  even  to  pei'sons  of  more  advanced  years,  thoughts  of  a  most  im- 
j)ure  and  libidinous  character."  These  views  seem  to  us  very  sound.  In  the 
present  case,  the  remarks  made  by  the  court,  in  its  charge,  as  to  the  test  of 
obscenity,  were  made  in  reference  to  suggestions  like  those  made  in  the  Hicklin 
ca?e.  It  was  contended  that  the  motive  and  object  of  the  book  were  material. 
On  this  question  the  court  said :  '*The  question  is,  whether  this  man  mailed  an 
obscene  book;  not  why  he  mailed  it.  llismotive  may  have  been  ever  so  pure; 
if  the  book  he  mailed  was  obscene,  he  is  guilty.  You  see,  then,  that  all  you  are 
called  upon  to  determine  in  this  case  is,  whether  the  marked  passages  in  this 
book  are  obscene,  lewd,  or  of  an  indecent  character.  Now,  I  give  you  the  test 
by  which  you  are  to  determine  this  question.  It  is  a  test  which  has  been  often 
applied,  has  passed  the  examination  of  many  courts,  and  I  repeat  it  here,  as  the 
test  to  bo  used  by  you.  You  will  apply  this  test  to  these  marked  passages, 
and  if,  judged  by  this  test,  you  find  any  of  them  to  be  obscene  or  of  an  inde 
cent  character,  it  will  be  your  duty  to  find  the  prisoner  guilty.  If  j^ou  do  not 
find  them,  judged  by  this  test,  to  be  obscene  or  of  an  indecent  character,  it 
will  be  your  duty  to  acquit  him.  This  is  the  test  of  obscenity,  within  the 
meaning  of  the  statute:  It  is  whether,"  etc.  The  test  there  stated  is  substan- 
tially the  same  as  that  stated  by  Ch.  J.  Cockburn.  The  wqrds  "charged  as 
obscenity,"  and  the  word  "immoral,"  used  by  Ch.  J.  Cockburn,  are  dropped, 
and  the  words  "the  morals  of  "are  not  used  by  Ch.  J.  Cockburn.  But  the 
meaning  of  the  two  sentences  is  identical.  The  case  of  Regina  v,  Hicklin  was 
approved  in  Steele  v,  Brannan,  L.  E.,  7  C.  P.,  261,  where  Ch.  J.  Bovill  states 
tiiat  he  fully  concurs  in  the  decision  in  Regina  v.  Hicklin. 

In  the  case  against  Ileywood,  before  referred  to,  the  defendant  was  the  writer 

708 


INDICTMENT.— POSTOFFICE  LAW3.  §2487. 

of  the  book,  and  the  book  was  the  same  book  which  is  in  question  in  the  pres- 
ent case.  In  the  trial  of  the  Hey  wood  case,  Judge  Clark,  in  charging  the  jury, 
said:  "  A  book  is  obscene  which  is  offensive  to  decency.  A  book,  to  be  obscene, 
need  not  be  obscene  throughout  the  whole  of  its  contents,  but  if  the  book  is 
obscene,  lewd  or  lascivious  or  indecent,  in  whole  or  in  part,  it  is  an  obscene 
book,  within  the  meaning  of  the  law;  a  lewd  and  lascivious  and  indecent  book. 
A  book  is  said  to  be  obscene  which  is  offensive  to  decency  or  chastity,  which 
is  immodest,  which  is  indelicate,  impure,  causing  lewd  thoughts  of  an  immoral 
tendency.  A  book  is  said  to  be  lewd  which  is  incited  by  lust,  or  incites  lustful 
thoughts,  leading  to  irregular  indulgence  of  animal  desires;  lustful,  lecherous, 
libidmous.  A  book  is  lascivious  which  is  lustful,  which  excites  or  promotes 
impure  sexual  desires.  A  book  is  indecent  which  is  unbecoming,  immodest, 
untit  to  be  seen.  A  book  which  is  obscene,  as  I  have  said  to  you  before,  or 
lend,  or  lascivious,  or  indecent,  in  whole  or  in  part,  or  in  its  general  scope  or 
tendency,  in  its  plates  or  pictures,  or  in  its  reading  matter,  falls  within  the  scope 

of  the  prohibition  of  the  statute An  argument  has  been  made  here 

to  show  you  that  Mr.  Iley  wood  was  a  moral  man,  a  well-behaved  man,  anil 
that  his  design  in  publishing  this  work  was  a  good  one;  that  he  really  believed 
the  doctrines  which  he  taught.     But  the  court  say  to  you  that  such  an  argu- 
ment cannot  be  received  and  considered  by  you,  and  cannot  make  any  differ- 
ence in  the  question  of  guilt  or  innocence.     A  man  might  believe  that  obscene 
things  may  be  and  ought  to  be  corrected,  and  he  might  argue  against  them  and 
publish'  for  this  purpose;  but  still  the  book  might'not  be  allowed  to  go  through 
the  mails,  if  obscene  in  itself.     It  is  not  the  design.     There  is  no  reference  in 
the  statute  to  the  design  that  a  man  has  in  putting  the  book  in  the  mail,  whether 
for  a  bad  or  a  good  purpose;  but  the  law  says,  explicitly,  that  such  books  shall 
not  go  through  the   mails,  and   that,  if  anybod}''  deposits  them,  he  is  to  ba 
punished  for  it.     There  is  no  question  here  in  regard  to  the  suppression  or  the 
spread  of  knowledge.     .     .     .     Something  was  said  in  regard  to  other  books  — 
timt  these  books  are  no  more  offensive  than  some  other  books,  but  you  are  not 
sent  here  to  try  other  books,  nor  to  compare  this  book  with  other  books,  and 
you  heard  the  court  rule  out  all  other  books.     The  sole  question  is,  whether 
these  books  are  obscene,  lewd  or  indecent.     Other  books  may  bo  so  or  may  not 
be  so.     They  may  or  may  not  have  gone  in   the  mail.     .     .     .     Observations 
were  made  in  regard  to  the  extent  to  which  these  books  might  be  obscene, 
Liwd,  lascivious  or  impure,  or  might  excite  unlawful  or  impure  desires;  and  it 
was  said  to  yon,  that  you  might  read  these  books,  and  they  would  excite  no 
impure  desire  in  you,  no  impure  thought;  but  that  is  not  a  sure  criterion  by 
any  means.     These  books  are  not  sent  ordinarily  to  such  people  as  you.     But 
yuu  may  consider  whether  they  are  obscene,  or  lewd  or  lascivious,  to  any  con- 
s.derable  portion  of  the  community,  or  whether  they  excite  impure  desires  in 
the  minds  of  the  boys  and  girls  or  other  persons  who  are  susceptible  to  such 
impure  thoughts  and  desires.     If  any  other  standard  were  adopted,  probably 
no  book  would  be  obscene,  because  there  w^ould  be  some  men  and  women  so 
]>urv,%  perhaps,  that  it  would  not  excite  an  impure  thought;  but  it  is  to  be  gov- 
erned by  its  effect  upon  the  community  —  whether  it  is  obscene  and  is  of  dan- 
gerous tendency  in  the  community  generally  or  any  considerable  portion  of  the 
community."     These  views  are,  in  substance,  tho^se  contained  in  the  charge  in 
the  present  case. 

We  are  of  opinion  that  there  was  no  error  in  what  was  charged  by  the  coir^ 
as  to  the  test  of  obscenitv.     Xo  other  part  of  the  charge  was  specitic:il!y  en  :. 
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plained  of  in  the  argument;  but  it  was  urged  that  the  court  erred  in  refusing 
to  charge  as  retjuested  in  the  second  paragraph  of  the  first  request,  and  in 
requests  2,  3,  4,  5,  6,  7,  8  and  9. 

§  2488.  The  object  of  an  obscene  book  is  not  material  in  a  prosecution  for  mail' 
ing  it. 

As  to  the  second  paragraph  of  the  first  request,  we  are  of  opinion  that  the 
object  of  the  use  of  the  obscene  or  indecent  words  is  not  a  subject  for  consider- 
ation. In  addition  to  the  observations  already  cited  from  the  case  of  Regina 
V,  Ilicklin,  Ch.  J.  Cockburn  says  further:  "  May  you  commit  an  oflfense  against 
the  law  in  order  that  thereby  you  maj'  effect  some  ulterior  object  which  you 
have  in  view,  which  may  be  an  .honest  or  even  a  laudable  one?  My  answer  is, 
emphatically,  no.  The  law  s:<ys,  you  shall  not  publish  an  obscene  work.  An 
obscene  work  is  here  published,  and  a  work  the  obscenity  of  which  is  so  clear 
and  decided  that  it  is  impossible  to  suppose  that  the  man  who  published  it 
must  not  have  known  and  seen  that  the  effect  upon  the  minds  of  many  of  those 
into  whose  hands  it  would  come  would  be  of  a  mischievous  and  demoralizing 
character.  Is  he  justified  in  doing  that  which  clearly  would  be  wrong,  legally 
as  well  as  morally,  because  he  thmks  that  some  greater  good  would  be  accom- 
plished? .  .  .  I  hold  that,  where  a  man  publishes  a  work  manifestly  ob- 
scene, he  must  be  taken  to  have  had  the  intention  which  is  implied  from  that 
act;  and  that,  as  soon  as  you  have  an  illegal  act  thus  established,  quoad  the 
intention  and  qvoad  the  act,  it  does  not  lie  in  the  mouth  of  the  man  who  does  it 
to  say :  '  Well,  I  was  breaking  the  law,  but  I  was  breaking  it  for  some  wholesome 
and  salutary  purpose.'"  In  Steele  v.  Brannan  {J>efore  cited)^  it  was  contended 
that  the  book  treated  of  a  matter  which  might  properly  be  the  subject  of  dis- 
cussion and  controversy,  and  that  the  object  of  those  who  put  it  forward  was 
not  only  innocent  but  praiseworthy,  inasmucii  as  they  intended  thereby  to  ad- 
vance the  interests  of  religion  and  of  the  public,  and  that,  therefore,  the  book 
was  not  obscene.  The  court  held  otherwise,  and  approved  the  ruling  in  the 
Ilicklin  case.     The  views  of  Judge  Clark,  to  the  same  effect,  have  been  quoted. 

As  to  request  2,  it  was  charged  in  substance,  so  far  as  its  propositions  are 
correct.  The  rest  of  it  falls  within  what  has  been  said  as  to  the  last  paragraph 
of  the  first  request.  This  last  observation  applies  also  to  requests.  As  to 
request  4,  its  substance  was  charged,  and,  as  to  anything  in  it  not  charged, 
there  was  no  error  in  not  charging  it. 

The  observations  made  as  to  the  last  paragraph  of  the  first  request  apply  also 
to  requests  5,  6  and  7,  and  the  first  paragraph  of  request  8.  The  last  paragraph 
of  request  8  was,  in  substance,  ciiarged.  Wo  perceive  no  error  in  the  refusal 
to  charge  as  requested  in  request  9.  This  statute  differs  from  no  other  criminal 
statute,  and  the  jury  were  properly  instructed  on  the  subject  of  a  reasonable 
doubt.  "We  have  given  no  attention  to  any  exceptions  appearing  in  the  case 
which  are  not  presented  in  the  printed  brief  of  the  counsel  for  the  defendant. 

The  case  contains  the  following  statement:  '*  During  the  absence  of  the  jury, 
the  court  sent  to  them  by  the  officer  in  charge,  and,  in  the  absence  of  the  pris- 
oner, after  exhibiting  the  same  to  the  counsel  for  the  prisoner,  a  direction  in 
writing  that  they  might  deliver  a  sealed  verdict  to  said  otficer,  and  that  there- 
upon they  should  be  allowed  to  separate  and  directed  to  appear  in  court  at  the 
l.onr  of  the  opening  of  the  court  on  the  next  day.  At  about  6:30  o'clock  tho 
n(\\t  morning  (March  21,  1879),  the  jury  delivered  a  sealed  verdict  to  the  offi- 
cer, aiul  were  thereupon  allowed  by  him  to  separate.  The  court  resumed  its 
§.'ssi(jr.  at  11  o'clock  A.  M.  on  that  dav,  and  the  jury,  having  been  called  by 
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the  clerk,  announced,  by  their  foreman,  that  they  had  agreed  upon  a  verdict, 
and  that  he  had  handed  a  sealed  verdict  to  the  officer  in  charge  of  them.  The 
coansel  for  the  prisoner  duly  excepted  to  the  direction  of  the  court  that  the 
jury  should  bring  in  a  sealed  verdict  at  all,  and  to  the  reception  by  the  court 
of  such  a  verdict  from  the  officer,  and  also  to  the  right  of  the  jury  to  separate 
at  all  until  they  had  rendered  their  verdict  in  open  court.  Under  these  excep- 
tions the  jury  were  allowed  to  render  a  verdict  of  guilty,  as  stated  in  the  sealed 
verdict  received  by  the  court  from  the  officer,  in  the  presence  of  the  defendant, 
and  which  was  thereupon  announced  and  recorded  in  open  court  as  a  verdict 
of  guilty.  The  counsel  for  the  prisoner  then  and  there  requested  that  the  jury 
be  polled,  which  was  done,  and  thereupon  each  of  the  jurymen,  to  the  question 
of  the  clerk  whether  the  verdict  announced  was  his  verdict,  answered  in  the 
affirmative."  It  is  contended  for  the  defendant  that  the  direction  of  the  court 
to  the  jur}^  in  the  absence  of  the  prisoner,  and  without  his  consent,  that  they 
might  deliver  a  sealed  verdict  to  the  officer  in  charge  and  then  separate,  and 
their  doing  so,  is  ground  for  a  new  trial.  The  propositions  urged  to  this  end 
are,  that  sealed  verdicts  have*  no  authority  in  law  without  the  prisoner's  con- 
sent; that  they  have  been  introduced  with  great  reluctance  and  great  suspicion 
in  civil  cases,  and  are  always  a  source  of  danger;  that  the  separation  of  juries 
in  criminal  cases,  after  the  charge  of  the  court,  is  always  a  recognized  source 
of  danger  to  the  prisoner,  to  which  the  law  does  not  voluntarily  expose  him; 
that  the  prisoner  cannot  prove  a  negative  to  show  that  he  has  not  b?en  in- 
jured; that  the  direction  of  the  court  is  no  justification  or  protection;  that  an 
instruction  to  the  jury,  that,  after  a  long  confinement,  they  may  obtain  a  much 
desired  release  by  a  sealed  verdict,  is  a  direct  inducement  to  the  minority  of 
the  jury  to  yield  against  the  prisoner  and  was  effective  against*  him  in  this 
case;  that  the  absence  of  authority  for  the  course  pursued  upon  this  trial,  and 
the  reluctance  with  which  any  separation,  before  or  after  the  charge,  is  al- 
lowed, is  conclusive  for  the  prisoner,  on  this  point;  and  that,  while  the  rule 
has  been  somewhat  relaxed  from  necessity  only,  this  has  never  been  done  so  as 
to  allow  of  a  sealed  verdict  and  a  general  separation  of  the  jury,  without  the 
prisoner's  presence,  knowledge  and  consent,  before  their  real  verdict  should  be 
rendered  in  court  and  in  the  prisoner's  presence. 

§  2489.  It  is  not  error^  in  a  trial  for  a  misdemeanor,  to  permit  ijie  jury  to 
bring  in  a  sealed  verdict^  under  limitations^  and  then  separate. 

It  appears,  by  the  case,  that  the  direction  in  writing  to  the  jury,  that  they 
might  deliver  a  sealed  verdict  to  the  officer  and  might  then  separate,  was  ex- 
hibited to  the  counsel  for  the  prisoner  before  it  was  sent  to  the  jury  by  the 
court;  that  the  jury  strictly  followed  such  direction;  that  the  court  received 
the  sealed  verdict  from  the  officer  the  next  morning,  in  the  presence  of  the 
jury  and  of  the  defendant,  in  open  court,  after  the  jury  had  then  and  thera 
announced  that  they  had  agreed  upon  a  verdict  and  that  such  sealed  verdict 
contained  it;  that  the  verdict  of  guilty  announced  and  recorded  was  the  ver- 
dict contained  in  such  scaled  verdict;  and  that,  on  the  polling  of  the  jury,  at 
the  request  of  the  counsel  for  the  defendant,  each  juror  stated  that  the  verdict 
announced  was  his  verdict. 

It  is  laid  down  in  Whart.  Cr.  L.  (6th  ed.,  §  3125),  that,  'Mn  misdemeanors, 
there  is  no  difficulty,  in  practice,  in  permitting  the  jury  to  separate  during  the 
trial."  In  the  present  case,  the  statute  expressly  declares  the  offense  to  be  a 
misdemeanor.  Wharton  cites  the  leading  case  of  Rex  v,  Woolf,  1  Chit.,  401, 
wher?  it  is   held   that,  in  a  case  of  misdemeanor,  the  dispersion  of  the  jury 
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does  not  vitiate  the  verdict.  The  dispersion  referred  to  is  one  before  agree- 
ment on  a  verdict.  A  fortiori,  a  dispersion  after  agreement,  and  after  the 
verdict  is  written  and  signed  and  sealed  up,  and  where  the  jury  afterwards  at- 
tend in  court  with  it,  and  the  court  receives  and  opens  it,  and  the  jury  give  an 
oral  verdict  in  accordance  with  it,  on  being  polled,  does  not  vitiate  the  trial. 
Ill  People  V.  Doufrlass,  4  Cow.,  26,  it  is  laid  down  that  the  mere  separation  of 
a  jury  is  not  a  suilicient  cause  for  setting  aside  a  verdict  either  in  a  civil  or  a 
criminal  case,  if  there  be  no  farther  abuse.  In  People  v.  Hansom,  7  Wend, 
417,  4'24,  it  is  said  that  any  irregularity  or  misconduct  of  the  jurors  will  not 
be  a  suilicient  ground  for  setting  aside  a  verdict,  either  in  a  criminal  or  a  civil 
case,  where  the  court  are  satisfied  that  the  party  complaining  has  not,  and 
could  not  have,  sustained  any  injury  from  it.  In  Commonwealth  v.  Carring- 
ton,  116  Mass.,  37,  the  question  arose  whether,  in  a  criminal  case  not  capital, 
the  jury  may  be  authorized  by  the  court,  without  the  consent  of  the  defendant, 
to  separate  after  agreeing  upon,  signing  and  sealing  up  a  paper  in  the  form  of 
a  verdict,  and  afterwards  return  a  verdict  in  open  court  in  accordance  with 
the  result  so  stated  and  sealed  up.  It  was  held*  that  such  a  course  is  proper. 
The  court  say :  "  The  tendency  of  modern  decisions  has  been  to  relax  the 
strictness  of  the  ancient  practice  which  required  jurors  to  be  kept  together 
from  the  time  they  were  impaneled  until  they  returned  th^-ir  verd:ct,  or  were 
finally  discharged  by  the  court.  In  civil  cases  the  jury  are  never  kept  to- 
gether at  the  intermissions  of  the  sittings  of  the  court  pending  the  trial;  and 
it  is  well  settled,  that,  after  the  case  is  finally  committed  to  them,  they  may  be 
allowed  by  the  court  to  separate,  if  they  first  agree  up  m  and  seal  up  their  ver- 
dict, and  afterwards  alfirm  it  in  open  court;  and  that,  if  their  verdict,  when 
opened,  do^  not  cover  all  the  issues  on  which  they  are  to  pass,  the  case  may 
b:?  recommitted  to  them  and  a  verdict  subsequently  rendered  will  be  good. 
Winslow  V,  Draper,  8  Pick.,  170;  Pritchard  v,  Hennessey,  1  Gray,  294;  Chap- 
man V.  Coffin,  14  Gray,  454.  But  if,  upon  returning  into  court,  one  of  the 
jurors  dissents  from  the  verdict  to  which  all  had  agreed  out  of  court,  it  cannot 
b3  recorded.  Lawrence  v.  Stearns,  11  Pick.,  501.  In  capital  cases,  indeed,  the 
uniform  practice  in  this  commonwealth  has  been  to  keep  the  jury  together  from 
the  time  the  case  is  opened  to  them  until  their  final  discharge.  But  the  prac- 
tice is  equally  well  settled,  and  in  accordance  with  the  decisions  elsewhere,  that, 
landing  atrial  for  a  misdemeanor,  the  jury  may  be  permitted  by  the  court, 
without  the  consent  or  knowledge  of  the  defendant,  to  separate  and  go  to  their 
homes  at  night  without  vitiating  the  verdict.  The  King  v.  Woolf,  1  Chit.,  401; 
S.  C,  nom.  The  King  v.  Kmnear,  2  B.  <&  Aid.,  462;  McCreary  v.  Common- 
wealth, 29  Penn.  St.,  323.  If  the  jury,  in  a  case  of  misdemeanor,  are  allowed, 
without  the  consent  of  the  defendant,  to  separate  after  the  case  is  finally  com- 
mitted to  them  by  the  court,  and  before  the  verdict  is  returned,  the  verdict 
cannot  be  recorded  unless  it  clearly  ap])ears  that  the  verdict  was  not  influenced 
by  anything  that  took  place  during  the  separation.  It  was  accordingly  held, 
that,  where  the  jury  were  allowed  by  the  judge  to  disperse  upon  stating  to  the 
officer  they  had  agreed  on  and  sealed  up  a  verdict,  and,  upon  coming  into  court, 
rendered  an  oral  verdict,  without  any  sealed  verdict  being  produced  or  opened, 
or  its  contents  made  known  to  the  defendant  or  his  counsel,  the  verdict  was  in- 
valid. Commonwealth  v.  Durfee,  100  Mass.,  146;  Commonwealth  r.  Dorus, 
108  Mass.,  488.  But,  when  all  possibility  of  improper  influences  is  excluded 
by  conclusive  evidence  that  the  jury  arrived  at  and  reduced  to  writing,  before 
their  separation,  the  same  result  which   they  afterwards  announced  in  open 
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conrt,  the  verdict  may  bo  received  and  recorded.  State  v.  Engle,  13  Ohio, 
490;  State  v.  Weber/22  Miss.,  321;  Reims  v.  People,  30  III.,  256."  These 
views  seem  to  us  to  be  the  clear  result  of  the  authorities,  and  to  be  founded  in 
reason.  In  the  present  case,  it  clearly  appears  that  the  jury,  before  they  sep- 
arated, arrived  at  the  same  result  which  they  afterwards  orally  announced  in 
due  form,  when  inquired  of  by  the  clerk,  in  open  court,  and,  therefore,  that  the 
verdict  was  not  influenced  by  anything  that  took  place  during  the  separation. 
We  have  examined  the  cases  cited  by  the  counsel  for  the  defendant  and  find 
in  them  nothing  inconsistent  with  the  foregoing  views.  After  a  careful  con- 
sideration of  all  the  points  presented,  we  are  unanimously'  of  opinion  that  the 
motion  for  a  new  trial,  and  to  set  aside  the  verdict,  and  for  an  arrest  of  judg- 
ment upon  the  same,  must  be  denied. 

§  2400.  Stenllng. —  Where  the  felonious  abstraction  of  the  letter  from  the  mail  is  made  the 
principal  offense  by  the  statute,  and  the  abstraction  of  the  draft  from  the  letter  is  rather  an 
incident  increasing  the  punishment  than  the  foundation  of  the  prosecution,  it  is  sufficient  to 
set  out  the  draft  according  to  its  legal  effect.  It  is  unnecessary  to  allege  by  whom  the  draft 
was  drawn.  But,  if  it  is  alleged  that  the  draft  was  drawn  by  Joseph  Johnson,  it  cannot  be 
admitted  in  evidence  if  it  appears  on  its  face  to  have  been  drawn  by  Jos.  Johnson.  United 
States  V.  Keen,*  1  McL.,  429.  An  indictment  for  stealing  the  mail,  based  on  a  statute,  need 
not  allege  any  value.     United  States  y.  Burroughs,*  8  McL.,  405. 

§  2491.  Where  an  indictment  for  stealing  a  bank-note  from  a  letter  in  the  mail  .illeges  that 
the  letter  was  intended  to  be  conveyed  from  a  certain  post  to  anotlier  certain  post,  it  wrs  held 
that  this  allegation  was  not  surplusage,  but  must  be  proved  as  laid,  inasmuch  as  it  was  neces- 
sary to  allege  that  the  letter  was  intended  to  be  conveyed  by  post.  United  States  v.  Foye, 
1  Curt.,  5}61  (§§  912-915). 

§  2492.  The  statute  imposes  on  a  carrier  who  steals  a  letter  from  the  mail  a  higher  penalty 
where  the  letter  contains  an  article  of  value.  An  indictment  which  alleges  that  the  carrier 
stole  a  letter  is  sufficient,  without  stating  whether  the  letter  contained  an  article  of  value. 
But  it  roust  be  alleged  that  tlie  letter  contained  an  article  of  value,  if  such  was  the  fact,  in 
order  to  subject  the  carrier  to  the  higher  penalty.     United  States  v.  Fisher,*  5  McL.,  23. 

§  2493.  Franking.—  In  an  indictment  for  unlawfully  franking  letters  it  is  not  necessary  to 
charge  that  the  defendant  was  a  member  of  congress  when  the  offense  was  committed. 
Dewee's  Case,*  Chase's  Dec,  531. 

§  2494.  The  charge  in  an  indictment  of  franking  letters  for  another,  which  were  liable  to 
pay  postage,  so  that  they  should  pass  through  the  mail  free  of  charge,  sufficiently  negatives 
the  idea  that  the  letters  were  written  for  the  defendant  by  his  order,  and  on  the  business  of 
his  office.    Ibid. 

§  2495.  Non-iuailable  matter.— Under  section  3894,  Revised  Statutes,  declaring  that  **no 
letter  or  circular  concerning  lotteries,  so-called  gift  concerts,  or  other  similar  enterprises,  offer- 
ing prizes,  or  concerning  schemes  devised  and  intended  to  deceive  and  defraud  the  public  for 
the  purpose  of  obtaining  money  under  false  pretenses,  shall  be  carried  in  the  mail,  and  any 
person  who  shall  knowingly  deposit  or  send  anything  to  be  conveyed  by  mail,  in  violation  of 
this  section,  shall  be  punished,"  etc.,  an  indictment  is  not  bad  for  describing  the  writing  sent 
as  a  *•  circular  and  letter."  It  cannot  be  objected  to  an  indictment,  under  this  statute,  that  it 
omits  to  charge  that  the  paper  was  one  •*  concerning  a  lottery  offering  prizes."  That  the  in- 
dictment does  not  show  that  the  paper  sent  was  illegal,  except  by  the  averment  that  the  paper 
was  •*  a  certain  letter  and  circular  concerning  a  lottery,"  taken  in  connection  with  the  words 
**  La.  tickets,"  *•  all  prizes,"  and  *'  official  copy  of  drawings,"  appearing  in  the  paper  itself,  is 
a  formal  detect  in  the  indictment,  designed  by  section  1025,  Revised  Statutes,  to  be  disre- 
garded, it  appearing  that  the  defendant  has  suffered  no  injury  thereby.  This  being  an  aver- 
ment in  substiince  that  the  letter  set  out  referred  to  a  lottery,  it  appears,  upon  the  face  of  the 
paper,  that  it  is  within  the  prohibition  of  the  statute.  Such  a  circular  or  letter  must  be  set 
forth  in  hcec  verbal  and  it  is  not  sufficient  to  set  it  forth  by  a  description  of  its  contents. 
United  States  v.  Noelke,  17  Blatch.,  554  (^g  975-937).     See  <^§  3448-51. 

g  249B.  It  is  sufficient,  in  an  indictment  under  the  act  of  July  12,  1876,  declaring  it  to  be  a 
misdemeanor  to  deposit  or  cause  to  be  deposited  for  mailing  or  delivery  anything  declared  to 
be  non-mailable,  to  describe  the  article  so  as  to  identify  it,  or  by  stating  to  whom  it  was  ad- 
dres.sed,  and  tiien  to  allege  that  it  is  within  the  terms  of  the  statute,  as  that  it  is  an  obscene 
book,  pamphlet,  paper,  print,  picture  or  otherwise,  or  an  indecent  thing.  It  need  not  state 
its  contents.    Bates  v.  United  States,  10  Fed.  R.,  93  (gg  1010-14). 
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§  2497.  An  iudictment  for  mailing  an  obscene  pamphlet  need  not  set  forth  the  obscene  and 
objectionable  matter,  and  a  bill  of  particulars  will  be  furnished,  if  necessary,  on  the  order  of 
the  court.     United  States  r.  Foote,*  13  Blatch.,  418. 

g  240S.  Embezzleuieut.—  lu  an  imiictuient  against  a  postal  clerk  for  embezzling  a  letter  it 
is  not  necessary  to  aver  that  it  has  not  been  delivered  to  the  person  to  whom  it  was  addressed. 
United  States  u.  Jenther,*  13  Blatch.,  335.     See  g  2439  et  seq. 

§  2490.  An  indictment  for  embezzling  a  letter  described  it  as  inclosed  in  **  an  envelope  ad- 
dressed and  directed  as  follows,  that  is  to  say,  to  A.,  No.  122  W.  26  St.,  etc.,  a  more  particular 
description,  etc.,  being  to  the  jurors  unknown,  said  envelope  having  been  destroyed."  The 
proof  showed  the  letter  to  have  been  directed  *'  A.,  No.  122  W.  26  street."  Held,  that  the  in- 
sertion of  the  "to"  before  the  name  and  the  use  of  the  "st."  for  *' street"  was  not  a  vari- 
ance which  was  material.     Ibid, 

§2500.  Section  279  of  the  Revised  Postal  Laws,  reciting  that  "any  person  employed  in 
any  department  of  the  postal  service  of  the  United  JStates  who  sliall  secrete,  embezzle  or  de- 
stroy any  letter  intrusted  to  him,  or  which  shall  come  inio  his  possession,  and  which  was  in- 
tended to  be  conveyed  by  mail,  or  carried  by  any  person  emplo^^ed  in  any  department  of  the 
mail  service,  and  which  shall  contain  any  bank-note,  bond,  draft,  promissory  note,  or  agree- 
ment for  the  payment  of  money;  any  such  person  who  shall  steal  or  take  away  any  of  the 
things  aforesaid  out  of  any  letter  which  shall  have  come  into  his  possession,  either  in  the 
regular  course  of  his  official  duties,  or  in  any  other  manner  whatever,  and  provided'the  same 
shall  not  have  been  delivered  to  the  party  to  whom  it  is  directed,  every  such  person  shall,  on 
conviction  thereof,  for  every  such  offense,  be  imprisoned,"  etc.,  is  held  to  create  two  offenses, 
the  one  of  embezzling  a  letter,  and  the  other  the  stealing  the  contents  of  a  letter.  An  in- 
dictment, therefore,  which  charges  only  the  offense  of  embezzling  a  leiter,  and  contains  no 
charge  of  stealing  the  contents,  is  suthcient.     United  States  v.  Taylor,  1  Hughes,  514 

§  2501.  The  averment,  in  an  indictment  for  embezzling  letters,  that  the  lettei-s  were  actu- 
ally sent  by  mail,  is  a  sufficient  averment  that  they  were  *' intended  to  be  sent  by  posu" 
United  States  v.  Goldiug,*  2  Cr.  C.  C,  212. 

§  2502.  A  count  in  an  indictment  which  charges  that  the  defendant,  having  embezzled  cer- 
tain letters  and  packets,  he  therefrom  stole  certain  bank-notes,  is  not  objectionable  as  charg- 
ing two  separate  offenses,  since  the  charge  of  embezzlement  is  a  mere  matter  of  inducement, 
and  the  gist  of  the  indictment  is  the  stealing.     Ibid. 

§  2503.  A  charge  of  embezzling  sundry  and  great  numbers  of  letters  and  packets,  and  stesd- 
ing  therefrom  sundry  and  great  numbers  of  bank-notes,  is  not  bad  for  uncertainty,  when  the 
grand  jurors  say  that  the  number  and  particular  description  thereof  is  yet  unknown  to  them. 
Ibid. 

§  2504.  An  indictment  of  a  postmaster  for  embezzling  a  letter  containing  bank-notes  need 
not  describe  the  notes  particularly  nor  state  whose  property  they  were.  United  States  v, 
Brown,*3McL.,  233. 

§  2505.  In  an  indictment  against  an  employee  of  the  post-office  department  for  embezzling 
a  letter  it  is  not  necessary  to  set  up  the  uttice  held  by  the  defendant.  United  States  v.  Clark,* 
Crabbe,  584. 

§  2500.  It  is  not  necessary,  in  an  indictment  against  a  postoffice  employee  for  embezzling  a 
letter  containing  a  bank-note,  to  specify  the  name  of  the  bank,  or,  where  the  denomination 
of  the  bill  is  given,  to  allege  that  its  value  equaled  its  denomination.    Ibid. 

7.  Perjury. 

[See  XIV,  supra.^ 

Svu^ARY  —  Before  a  United  States  commissioner,  §  2507. —  Under  act  of  March  S,  1825, 
g  2508.— i^  must  be  shown  what  charge  was  under  investigation,  §  2509.— jSti&oma^ion 
of  perjury,  gg  2510,  2511. 

§  2507.  An  indictment  for  perjury  which  alleges  the  perjury  to  have  been  committed  on 
the  examination  of  certain  persons  charged  with  crimes  or  offenses  against  the  United  States 
before  a  certain  commissioner  of  the  United  States  (naming  him),  duly  appointed  according 
to  law,  and  having  competent  authority  and  power  to  arrest  offenders  for  any  crime  or 
offense  against  the  United  States,  and  to  examine  the  same,  and  to  examine  witnesses  and 
administer  oaths  in  the  matters  and  proceedings  relating  to  and  concerning  the  offenses  and 
crimes  charged  against  the  pei*sons  named  in  the  indictment,  but  does  not  state  how,  or  by 
whom,  or  under  what  statute,  or  for  what  purpose,  such  commissioner  was  appointed,  does 
not  contain  a  sufficient  common  law  averment  of  the  legal  authority  and  jurisdiction  of  the 
commissioner  to  administer  the  oath  under  which  it  is  alleged  that  the  defendant  committed 
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the  offense  charged.    This  indictment  is  not  helped  out  by  the  act  of  April  30,  1790,  in  refer-  • 
ence  to  the  forms  of-  indictments  for  perjury,  since  this  statute  does  not  dispense  with  the 
necessity  of  setting  out  the  true  and  proper  designation  of  the  court,  or  the  name  and  official 
title,  designation  and  character  of  the  officer  before  whom  the  oath  was  administered. 
United  States  v.  Wilcox,  g§  2512-15. 

§  250S.  An  indictment  for  perjury  based  on  the  act  of  March  3,  1825,  must  show  that  the 
proceeding  in  which  false  testimony  was  given  was  one  in  which  an  oath  was  required.  It  is 
not  enough  to  allege  that  the  pei*sons  against  whom  the  proceedings  were  had  were  charged 
with  a  crime  against  the  United  States,  but  the  particular  charge  should  be  stated.    Ibid. 

§  2509.  It  must  appear  in  an  indictment  for  perjury  what  charge  was  under  iuvestigatiou 
in  the  proceeding  in  which  the  oath  was  taken,  in  order  that  the  court  may  see  that  tiie  testi- 
mony alleged  to  have  been  falsely  given  was  material.     Ibid. 

§  2310.  Subornation  of  perjury  is  in  its  essence  but  a  particular  form  of  perjury  itself; 
United  States  v.  Dennee,  §g  251G-19.     See  §  25  J2. 

^  2511.  An  indictment  for  subornation  of  perjury  is  bad  which  does  not  aver  that  the  tes- 
timony which  the  defendant  instigated  the  witnesses  to  give  was  false,  and  that  the  defend- 
ants knew  that  the  witness  knew  that  the  testimony  which  he  was  instigated  to  give  was 
false.     Ibid. 

[Notes.— See  g§  2520-2532.] 

UNITED  STATES  v.  WILC.'OX. 
(Circuit  Court  for  New  York:  4  Blatchford,  S91-393.     1859.) 

Indictment  for  perjury.     Demurrer  to  the  indictment. 

§  2513*  An  indictment  for  perjury  committed  on  an  examination  before  a 
commusioner^  hut  failing  to  state  how^  or  hy  whom^  or  for  what  purpose^  or 
under  what  statute^  such  commissioner  was  appointed^  is  had  on  demurrer. 

Opinion  by  Hall,  J. 

The  indictment  alleges  the  perjury  to  have  been  committed  on  "an  examina- 
tion of  certain  persons  charged  with  crimes  or  offenses  against  the  laws  of  the 
United  States,"  before  Aurelian  Conkling,  Esq.,  "  a  commissioner  of  the  United 
States,  duly  appointed  according  to  law,  and  having  competent  authority  and 
power  to  arrest  offenders  for  any  crime  or  offense  against  the  United  States, 
and  to  examine  the  same  and  to  imprison  or  hold  the  same  to  bail,  and,  in  the 
proceedings  and  matters  before  him,  in  relation  to  offenses  and  offenders,  as 
aforesaid,  to  administer  oaths  and  examine  witnesses,  and  in  the  matters  and 
proceedings  relating  to  and  concerning  the  offenses  and  crimes  charged  against " 
the  persons,  etc.,  named  in  the  indictment;  but  the  indictment  does  not  state 
how,  or  by  whom,  or  under  what  statute,  or  for  what  purpose,  such  commis- 
sioner was  appointed.  The  case  of  United  States  v.  Stowell,  2  Curt.,  153, 
is  in  point  to  show  that  this  is  not  a  sufficient  common  law  averment  of  the 
legal  authorit}^  and  jurisdiction  of  Commissioner  Conkling  to  administer  the 
oath  under  which  it  is  alleged  the  defendant  committed  the  offense  charged; 
and,  unless  such  an  averment  is  rendered  unnecessary  by  the  act  of  congress  of 
April  30,  1790  (1  U.  S.  Stat,  at  Large,  116,  117,  §§  19,  20),  in  reference  to  the 
forms  of  indictment  for  perjury  and  subornation  of  perjury,  the  indictment  is 
clearly  bad  for  that  reason. 

§  3513.  An  indictment  for  perjury  should  state  the  official  title  of  the  officer 
hefore  whom  the  oath  was  tak-en. 

I  have  examined,  with  some  care,  the  question  whether  the  statute  referrcvl 
to  authorizes  this  form  of  pleading,  and  my  conclusion  is  that  it  docs  not. 
The  allegation  is,  that  Mr.  Conkling  was  a  commissioner  of  the  United  States; 
not  of  the  circuit  court  of  the  United  States,  or  appointed  by  the  circuit  court 
of  the  United  States.  Commissioners  of  the  United  States,  in  the  ordinary 
sense.of  that  term,  have  not  the  powers  alleged  to  have  been  possessed  by  this 
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commissioner.  Although  the  language  of  the  statute  referred  to  is  very  broad, 
I  do  not  think  it  dispenses  with  the  necessitj'of  setting  out  the  true  and  proper 
designation  of  the  court,  or  the  name  and  official  title,  designation  or  character 
of  the  officer  before  whom  the  oath  was  administered.  This,  it  strikes  me,  is 
of  the  substance  of  the  offense,  and  not  mere  matter  of  form.  The  setting 
forth  of  the  commission,  or  the  particular  powers  and  authority  of  the  officer, 
and  the  source  whence  they  are  derived,  is  not  necessary,  if  he  is  alleged  to 
hold  an  office  which  apparently  confers  upon  him  the  authority  to  ailminisLer 
the  oath  in  the  particular  case  specified.  This  being  done,  the  general  allega- 
tion, that  he  had  competent  authority  to  administer  the  oath,  is  declared  to  be 
sufficient.  People  v.  Phelps,  5  Wend.,  9, 19;  The  Queen  v.  Overton,  4  Ad.  & 
Ell.,  N.  S.,  S3.  But  there  is  no  distinct  and  precise  allegation  that  this  com- 
missioner had  competent  authority  to  administer  the  particular  oath  stated,  am!, 
therefore,  the  requirement  of  the  statute  has  not  been  complied  with;  anti, 
certainly  the  indictment  v^'ould  be  bad  at  common  law. 

§  2514.  An  indict}tient  for  perjury  is  had  which  fails  to  state  the  particular 
crime  or  ((ffense  with  which  the  parties  named  were  charged. 

It  was  also  objected,  upon  the  argument  of  the  demurrer,  that  the  indictment 
does  not  show  that  the  proceeding  before  the  commissioner  was  one  in  which 
an  oath  w^as  required,  so  as  to  bring  the  case  within  the  thirteenth  section  of 
the  act  of  March  3,  1825  (4  U.  S.  Stat,  at  Large,  118),  on  which  the  indictment 
is  founiled.  In  this  respect,  also,  the  indictment  is  bad.  It  is  not  enough  to 
allege  that  the  persons  named  were  charged  with  a  crime  or  offense  against  a 
law  of  the  United  States,  for  that  is  a  conclusion  of  law,  but  the  particular 
charge  should  be  stated.  The  act  of  congress,  before  referred  to,  does  not  dis- 
pense with  this  statement.     The  Queen  v.  Overton,  4  Ad.  &  Ell.,  N.  S.,  83. 

§  2516.  the  charge  under  investigation  must  he  stated. 

It  was  also  objected  that  it  does  not  appear  from  the  indictment  what  charge 
was  under  investigation  before  the  commissioner,  and  that,  therefore,  the  court 
cannot  see  that  the  testimony  alleged  to  have  been  falsely  given  was  material. 
In  this  respect,  also,  the  indictment  is  defective.  The  indictment  was  evidently 
drawn  during  the  disorder  and  hurry  of  the  circuit,  and  is  in  other  respects  un- 
certain and  defective.  The  demurrer  must  be  allowed  and  judgment  rendered 
thereon  for  the  defendant. 

UNITED  STATES  tf.  DENNEE. 
(Circuit  Court  for  Louisiana:  3  Woods,  39-43.    1877.) 

Statement  of  Facts. —  This  was  an  indictment  for  subornation  of  perjury  in 
inducing  Martha  Knight  to  swear  falsely  before  a  United  States  commissioner 
in  a  suit  pending  in  the  court  of  claims  between  Ilarriet  Mills  and  the  United 
States.  There  was  a  demurrer  to  the  indictment.  Further  facts  aopear  in  the 
opinion. 

§  2516.    What  constitutes  the  crime  of  subornation  of  perjury. 

Opinion  by  Woods,  J. 

The  crime  of  subornation  of  perjury  has  several  indispensable  ingredients 
which  must  be  charged  in  the  indictment,  or  it  will  be  fatally  defective.  1.  The 
testimony  of  the  witness  suborned  must  be  false.  2.  It  must  be  given  wilfully 
and  corruptly  by  the  witness,  knowing  it  to  be  false.  3.  The  suborner  must 
know  or  believe  that  the  testimony  of  the  witness  given,  or  about  to  be  given, 
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will  be  false.  4.  He  must  know  or  believe  that  the  witness  will  wilfully  and 
corruptly  testify  to  facts  which  he  knows  to  be  false. 

A  careful  scrutiny  of  the  counts  of  this  indictment  fails  to  reveal  any  aver- 
ment that  the  defendants  knew  or  believed  that  the  testimony  of  the  witness 
whom  they  are  charged  with  suborning  would  be  false,  or  that  they  knew  it 
was  false,  or  that  they  knew  that  the  witness  knew  it  was  false,  or  that  they 
knew  that  she  would  wilfully  and  corruptly  testify,  or  had  wilfully  and  cor- 
ruptly testified,  to  facts  as  true,  knowino^  them  to  be  false. 

§  2517.  An  indictment  for  subornation  of  perjury  must  set  out  the  false 
swearing. 

To  make  a  good  indictment  for  subornation  of  perjury  the  false  swearing 
must  be  set  out  with  the  same  detail  as  an  indictment  for  perjury,  and  the 
indictment  must  charge  that  the  defendants  procured  the  witness  to  testify 
knowing  that  the  testimony  would  be  false,  and  knowing  that  the  witness 
knew  that  the  testimony  he  had  given,  or  was  about  to  give,  was  false,  and 
knowing  that  he  would  corruptly  and  wilfully  give  false  testimony.  In  the 
cose  of  Commonwealth  v,  Douglass,  5  Mete,  244,  the  defendant  was  indicted 
for  subornation  of  perjury.  On  the  trial  the  court  below  instructed  the  jury 
that,  "if  it  was  proved  to  them  beyond  a  reasonable  doubt  that  the  defendant, 
on  the  former  trial  for  forgery  (referred  to  in  the  indictment),  put  Fanny  Cross- 
man  on  the  stand,  or  caused  her  to  be  put  on  the  stand,  as  a  witness,  knowing 
that  she  would  testify  as  set  forth  in  the  indictment,  and  intending  that  she 
f^^hould  so  testify,  and  he  put  her  on  the  stand,  or  caused  her  to  be  put  on  the 
stand,  for  the  purpose  of  her  so  testifying,  and  she  did  so  testify,  and  such 
testimony  was  false,  and  he  knew  when  ho  put  her  on  the  stand  that,  if  she 
did  so  testif\',  her  testimony  would  be  false,  it  would  fce  sufficient  to  prove  that 
part  of  the  indictment  which  alleged  that  defendarui'  suborned  Fanny  Cross- 
man  to  commit  perjury  as  set  forth  in  the  indictment." 

This  charge  was  assigned  for  error,  and  the  supreme  judicial  court,  in  pass- 
ing upon  it,  said:  "The  remaining  exception  to  the  charge  of  the  presiding 
judge  is  of  more  importance,  and  is,  we  think,  well  founded.  The  jury  were 
instructed  that,  if  certain  facts  stated  in  the  exceptions  were  proved  beyond 
reasonable  doubt,  it  would  be  sufficient  proof  of  that  part  of  the  indictment 
which  charged  that  the  defendant  suborned  Fanny  Crossman  to  commit  per- 
jury. Now  wo  are  of  opinion  that  all  these  facts  might  exist,  and  yet  the  de- 
fendant might  not  be  guilty  of  the  crime  charged  in  the  indictment.  The 
defendant  might  know  or  believe  —  for  he  could  not  know  with  certainty  — 
that  the  witness  whom  he  called  would  testify  as  she  did,  and  he  might  know 
that  her  testimony  would  be  false;  but  if  he  did  not  know  that  she  would  wil- 
fully testify  to  a  fact  knowing  it  to  be  false,  he  could  not  be  convicted  of  the 
crime  charged.  If  he  did  not  know  or  believe  that  the  witness  intended  to 
commit  the  crime  of  perjury,  he  could  not  be  guilty  of  the  crime  of  suborning 
her.  To  constitute  perjury  the  witness  must  wilfully  testify  falsely,  knowing 
the  testimony  given  to  be  false.  1  Hawk.,  c.  69,  sec.  2;  Bac.  Ab.,  Perjury,  A; 
2  Russell  on  Crimes,  1753.  A  witness,  by  mistake  or  defect  of  memory,  may 
testify  untruly  without  being  guilty  of  perjury  or  any  other  crime." 

§  2518.  Subornation  cf  perjury  (Jefined, 

Subornation  of  perjury  is  in  its  essence  but  a  particular  form  of  perjury  itself. 
2  Bish.  Cr.  L.,  sec.  1197.  See,  also,  "Whart.  Preo.  of  Indict.,  pp.  598,  599, 
forms  c  and  d;  see,  also,  form  of  indictment  in  Archb.  Cr.  PI.  and  Ev.,  675,  577; 
see  same  form,  2  Bish.  Cr.  Proc,  sec.  878;  State  v.  Carland,  3  Dev.  (Law),  114. 
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§  2519.  EisentiaU  of  an  indictment  for  siibornation  of  perjury. 

Tested  by  these  authorities,  both  counts  of  the  indictment  are  bad,  first,  be- 
cause they  do  not  aver  that  the  defendants  knew  that  the  testimony  which  they 
instigated  the  witnesses  to  give  was  false,  and,  second,  because  there  is  no  aver- 
ment that  the  defendants  knew  that  the  witness  knew  that  the  testimony  she 
was  instigated  to  give  was  false.     Demurrer  sustained. 

§  2520.  Materiality. —  An  indictment  for  perjury  is  good  without  any  averment  of  materi- 
ality,  when  it  appears  upon  its  face  that  the  fact  alleged  to  have  been  faisely  sworn  to  was 
a  material  one.     United  States  r.  McHenry,*  6  Blatch.,  503. 

^  2.>21.  An  indictment  for  |)erjury  mu9t  aver  the  materiality  of  the  facts,  or  must  aver 
facts  from  which  materiality  may  be  inferred.     United  States  r.  Cowing,*  4  Cr.  C.  C,  613. 

S;  2522.  In  bankruptcy. —  An  indictment  for  false  swearing  in  a  proceeding  in  bankruptcy, 
which  alleges  that  the  proceeding  was  before  a  **  judge  sitting  in  bankruptcy,"  sufficiently 
describes  the  juHge.     United  States  r.  Deming.*  4  McL.,  3. 

§  2523.  An  indictment  for  perjury,  in  making  a  false  affidavit  to  a  petition  in  bankruptcy, 
need  not  set  out  the  petition ;  a  mere  reference  to  its  character  and  object  is  sufficient.    Ihid. 

§  2524.  An  indictment  for  perjury  in  making  a  false  schedule  in  bankruptcy  need  not  set 
out  the  schwlule  at  large.     United  States  r.  Chapman,*  3  McL.,  390. 

g  2525.  On  an  indictment  for  perjury  in  swearing  to  a  false  scliedule  in  bankruptcy,  it  is 
Butticient  to  allege  that  the  property  was  withheld  to  defraud  one  of  the  creditors,  naming 
him,  and  otlu.TS.     It  is  not  necessary  to  name  all  the  creditors.     Ibid, 

%  25'J«.  Time.—  An  indictment  for  perjury  must  allege  the  day  on  which  the  trial  took 
place  m  which  the  defendant  was  sworn;  for  want  of  such  allegation  the  judgment  will  be 
arrested.     United  States  v.  Bowman,*  3  Wash.,  328. 

g  2527.  Variance  as  to  matter  sworn  to.—  In  an  indictment  for  perjury,  any  discrepancy 
between  what  the  defendant  swore  to  in  the  deposition  alleged  to  have  been  falsely  sworn  to, 
and  what  is  set  out  in  the  indictment  as  having  been  sworn  to  by  Iiim,  is  fatal  to  a  conviction. 
"United  States  r.  Coons,*  1  Bond,  i. 

§2528.  Variance  ns  to  time.— Where  an  indictment  for  perjury  charged  the  offense  to 
have  been  committed  at  a  trial  before  the  circuit  court  of  the  United  States  on  the  19th  day 
of  May,  1811,  and  the  record-  of  the  trial  showed  that  it  was  held  on  the  20th  day  of  May, 
the  variance  was  held  to  be  fatal.     United  States  v,  McXeal,*  1  Gall.,  387. 

§2520.  Knowingly  and  corrnptly.— An  indictment  for  perjury,  either  under  the  thir- 
teenth section  of  the  act  of  March  3,  1825,  or  the  third  section  of  the  act  of  March  1,  183;}, 
must  aver  that  the  defendant  know  that  he  8\^ore  falsely  and  that  his  niotive  was  corrupt. 
United  States  v.  Babcock,*  4  McL  ,  113. 

j5  2530.  Stating  the  law.—  It  is  not  necessary  to  aver,  in  an  indictment  for  perjury,  what  act 
or  acts  of  congress  required  the  oath  to  he.  taken.  That  the  oath  was  taken,  the  description  of 
the  oath  and  its  occasion,  are  the  only  matters  of  fact  necessary  to  be  alleged  to  show  the  mate- 
riality of  the  oath,  and  that  it  was  required  by  law.    United  States  v.  Nickerson,*  17  How.,  204. 

§  2531.  Mast  state  conrt  in  which  committed.— An  indictment  for  perjury,  which  dedans 
the  offense  to  have  been  committed  on  the  hearing  of  a  certain  complaint  against  a  certain 
person  for  piracy  "depending  before  the  honorable  John  Davis,  then  and  ever  since  being 
judge  of  the  district  court  of  the  United  States  for  the  aforesaid  district  of  Ma8sachusett^^ 
and  a  magistrate  of  the  said  United  States,"  is  insufficient,  because  it  does  not  charge  the 
offense  to  have  been  committed  in  any  court  of  the  United  States,  nor  in  any  deposition  pur- 
suant to  its  laws,  as  is  required  by  the  act  of  April  30,  1790,  on  which  the  indictment  is 
founded,  and  which  punishes  any  person  who  "shall  wilfully  and  corruptly  commit  perjury, 
.  ,  .  in  any  controversy,  matter  or  caiise,  depending  in  any  of  the  courts  of  the  United 
States,  or  in  any  deposition  taken  pursuant  to  the  laws  of  the  United  States.*'  United  States 
r.  Clark,*  1  Gall.,  497. 

g  2532.  Subornation  of  perjury.— Section  13  of  the  act  of  March  3,  1825,  provides  that 
"if  any  person  in  any  case  .  .  .  where  an  oath  or  affirmation  shall  be  required  to  be 
taken  or  administered  under  or  by  any  law  or  laws  of  the  United  States  shall,  upon  the  tak- 
ing of  such  oath  or  affirmation,  knowingly  and  wilfully  swear  or  affirm  falsely,  every  such 
person  so  offending  shall  be  deemed  guilty  of  perjury ;  .  .  .  and,  if  any  person  or  persons 
shall  knowingly  or  wilfully  procure  any  such  perjury  to  be  committed,  any  person  so  offend- 
ing shall  be  deemed  guilty  of  subornation  of  perjury."  An  indictment,  under  this  section, 
which  alleges  that  the  defendant  did  feloniously,  knowingly  and  wilfully  procure  certain 
persons  named  to  swear  falsely  in  taking  an  oath,  etc.,  but  does  not  allege  that  these  persons 
or  either  of  them  did  knowingly  and  wilfully  swear  falsely,  is  fatally  defective.  United 
States  V.  WMlcox,*  4  Blatch.,  393.     See  §§  2510-11. 
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8.  MisceUaneoua  Offenses. 

SuvxARY  —  Defrauding  the  government;  felonious  intent,  %  2533.—  Sending  false  affidavit  to 
pension  oj/lee,  §§  2534,  2535. —  Smuggling,  §§  2536-2^39. —  Effecting  a  falwentr^  of  goods, 
%%  2540,  2541. 

§  2533.  An  indictment,  under  the  third  section  of  the  act  of  March  3,  1823,  declaring  that 
any  person  shall  be  deemed  guilty  of  felony  who  **  shall  transmit  to  or  present  at,  or  cause  or 
procure  to  be  transmitted  to  or  presented  at,  any  office  or  officer  of  the  government  of  the 
United  States,  any  deed,  ...  or  other  writing  in  support  of  or  in  relation  to  any  account 
or  claim,  with  intent  to  defraud  the  United  States,  knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeited,"  is  not  fatally  defective  for  not  charging  the  acts  to  have  been  com- 
mitted by  the  defendant  ft'loniously,  or  with  felonious  intent.  The  felonious  intent  is  no  part 
of  the  description  of  the  offense.  Felony  is  the  conclusion  of  law  from  the  acts  done  with 
the  intent  described.     United  States  v.  Staats,  g§  2542-44. 

§  2534.  Though  a  charge  in  an  indictment  for  sending  a  false  and  fraudulent  "  writing  and 
affidavit"  to  the  pension  office  might  be  ambiguous  if  standing  alone,  yet  where  the  writing 
is  set  out  and  it  appears  that  it  is  but  one  instniment,  such  description  is  sufficient  and  proper. 
United  States  v.  Corbin,  ^g  2545-47. 

^  2535.  An  indictment  for  sending  a  false  and  fraudulent  affidavit  to  the  pension  office 
itwiii  desc  ribe  the  particulars  wherein  such  instrument  was  false  and  fraudulent,  and  if  it  was 
fals3  in  the  statimont  of  a  fact,  it  must  be  shown  that  that  fact  was  material.    Ibid. 

%  2536.  In  an" indictment  for  smuggling  it  is  not  necessary  to  describe  the  proi^erty  with 
Buch  particularity  as  will  obviate  all  necessity  for  proof  outside  the  record  to  support  a  plea 
of  once  in  jeopardy.  It  is  sufficient  if  the  description  in  the  indictment,  together  with  such 
evidence  as  the  trial  must  necessarily  furnish,  will  fully  protect  in  any  future  prosecutions 
for  the  same  offense.     United  States  v,  Claflin,  g§  2548-5  k 

§  2537.  If,  in  an  indictment  for  smusjgling,  the  description  of  the  goods  smuggled  is  insuffi- 
cient to  enable  the  defendant  to  prepare  his  defense,  the  court,  on  his  sworn  application  stat- 
ing that  fact,  will  order  a  bill  of  particulars  to  be  furnished  him.    Ibid, 

%  2538.  On  an  indictment  for  buying  smuggled  gooils  it  is  not  necessary  \o  describe  the 
goods  with  the  same  particularity  of  time,  place  and  circumstance  as  would  be  required  in  an 
indictment  for  smuggling.  It  is  sufficient  to  describe  the  goods  as  having  been  previously 
smuggled,  but  it  is  insufficient  to  say  that  they  have  been  imported  contrary  to  law.     Ibid. 

%  2539.  The  word  smuggle  is  a  technical  word  having  a  known  and  accepted  meaning  — a 
necessary  moaning  in  a  bad  sense.  It  implies  something  illegal,  and  is  inconsistent  with  an 
innocent  intent.  The  idea  conveyed  by  it  is  that  of  a  secret  introduction  of  goods  with  intent 
to  avoid  payment  of  duty.    Ibid. 

§  2540.  The  offense  of  effecting  a  false  entry  of  goods,  and  of  aiding  in  effecting  such  entry, 
may  be  committed  by  different  persons,  yet  they  are  different  stages  of  the  same  offense,  and 
may  be  charged  conjunctively  against  one  person  in  one  count  of  an  indictment,  and  proof  of 
either  will  sustain  the  charge.     United  States  v.  Bettilini,  g:j  255V-56. 

§  2541,  The  offense  of  making  a  false  entry  of  goods,  and  aiding  in  making  a  false  entry  of 
goods,  is  a  misdemeanor  where  all  are  principals.     Ibid, 

[Notes.— See  §§  255T-26C7.] 

UNITED  STATES  v.  STAATS. 
(8  Howard,  41-47.  .  1849.) 

Certificate  of  Division  from  U.  S.  Circuit  Court,  Northern  District  of  New 
York. 

Opinion  by  Mr.  JuencE  Nelson. 

Statement  of  Facts. —  The  prisoner  was  indicted  under  the  third  section  of 
tlie  act  of  congress  passed  3d  March,  1823,  entitled  **  An  act  for  the  punishment 
oi'  frauds  committed  on  the  government  of  the  United  States."  The  section 
))rovides  that,  if  any  person  shall  falsely  make,  alter,  forge  or  counterfeit,  etc., 
a  IV  deed,  power  of  attorney,  order,  certificate,  receipt  or  other  writing,  for  the 
l>urposj  of  obtaining  or  receiving,  or  of  enabling  any  other  person  or  persons, 
either  directly  or  indirectly,  to  obtain  or  receive  from  the  United   States,  or 
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any  of  their  ofiicei*s  or  agents,  any  sum  or  suras  of  money;  or  shall  utter  or 
publish  as  true,  or  cause  to  be  uttered  or  published  as  true,  any  false,  forged, 
altered  or  counterfeited  deed,  etc.,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  forged  or  counterfeit;  or  shall  transmit  to  or 
present  at,  or  cause  to  procure  to  be  transmitted  to  or  presented  at,  any  office 
or  officer  of  the  govefnment  of  the  United  States  any  deed,  power  of  attorney, 
order,  certificate,  receipt  or  other  writing,  in  support  of  or  in  relation  to  any 
account  or  claim,  with  intent  to  defraud  the  United  States,  knowing  the  same 
to  be  false,  altered,  forged  or  counterfeited;  every  such  person  shall  be  deemed 
and  adjudged  guilty  of  felony,  etc. 

The  indictment  contains  two  counts.  The  first  charges  that  one  David 
Goodhard  was  an  applicant  for  a  pension  under  the  act  of  congress  entitled 
"An  act  supplementary  to  the  act  for  the  relief  of  certain  officers  and  soldiers 
of  the  Ri^volution,"  passed  7th  June,  1832  (4  Stats,  at  Large,  529);  and  that 
Thomas  Stants,  Jr.,  the  prisoner,  contriving  and  intending  to  defraud  the 
United  States,  and  to  cause  and  in<luce  the  same  to  pay  to  the  said  David 
divers  large  sums  of  money,  did  cause  and  procure  to  be  transmitted  to  the 
commissit^ncr  of  pensions,  and  to  be  presented  at  the  office  of  the  said  com- 
missioner, a  certain  writing  purporting  to  be  made,  subscribed  and  sworn  to  by 
one  Benjamin  Chadsey,  etc.,  in  which  said  writing  it  was  alleged  and  declared 
(setting  out  the  contents  of  the  affidavit),  the  said  Thomas  Staats,  Jr.,  knowing 
the  said  affidavit  to  be  false  and  untrue,  etc.:  and  did  cause  find  procure  to  be 
transmitted  to  the  said  commissioner  of  pensions  the  said  false  writing  and 
affidavit,  as  a  true  writing,  in  support  of  the  aforesaid  application  of  the  said 
David,  with  intent  to  defraud  the  United  States.  The  second  count  is  substan- 
tially like  the  first,  except  that  it  avers  the  false  affidavit  to  have  been  made 
bj''  one  William  Bowsman. 

The  prisoner,  on  being  arraigned,  pleaded  not  guilty,  and,  on  the  trial  of 
the  issue,  was  convicted;  whereupon  his  counsel  moved  in  arrest  of  judgment; 
upon  whose  motion  the  following  questions  arose,  upon  which  the  opinions  of 
the  judges  were  opposed,  and  the  questions  certified  to  this  court:  1.  Whether 
the  said  indictment  is  defective,  for  the  reason  that  the  acts  charged  to  have 
been  committed  by  the  defendant  are  not  charged  to  have  been  committed 
feloniously,  or  with  a  felonious  intent;  and,  2.  Whether  the  acts  charged  in  the 
said  indictment  to  have  been  committed  by  the  defendant  do  constitute  an 
offense  within  the  provisions  of  the  first  section  of  the  act  of  congress  above 
recited. 

§  2543.  liule  as  to  charging  statutory  offenses, 

1.  In  respect  to  the  first  question  certified.  The  general  rule  is,  that  the 
c'.iarge  must  be  laid  in  the  indictment  so  as  to  bring  the  case  within  the  de- 
scription of  the  offense  as  given  in  the  statute,  alleging  distinctly  all  the 
essential  requisites  that  constitute  it.  Nothing  is  to  be  left  to  implication  or 
intendment.  Generally  speaking  it  is  sufficient  to  pursue  the  words  of  the  act; 
but  if,  in  pursuing  them,  there  should  be  any  ambiguity  or  uncertainty  in  charg- 
ing the  offense,  the  pleader  should  regard  the  substance  and  legal  effect  of  the 
enactment.  And  when  words  or  terms  of  art  are  used  in  the  description,  that 
have  a  technical  meaning  at  common  hiw,  these  should  be  followed,  being  the 
only  terms  to  express  in  apt  and  legal  language  the  nature  and  character  of  the 
crime. 

§  2543.  JPelofiious  intent  must  he  averred^  when. 

In  all  cases  of  felonies  at  common  law,  and  some,  also,  by  statute,  the  felo- 
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nious  intent  is  deemed  an  essential  ingredient  in  constituting  the  offense;  and 
hence  the  indictment  will  be  defective,  even  after  verdict,  unless  the  intent  is 
averred.  The  rule  has  been  adhered  to  with  great  strictness;  and  properly  so, 
where  this  intent  is  a  material  element  of  the  crime.  Sir  William  Blackstone 
observes  that  the  term  *'  felony  "  originally  denoted  the  penal  consequences  of 
the  crime,  namely,  the  forfeiture  of  the  lands  and  goods;  but  that,  by  long  use, 
it  came  at  last  to  signify  the  actual  crime  committed.  He  further  remarl^that 
the  idea  of  felony  is  so  generally  connected  with  that  of  capital  punishment 
that  it  is  difficult  to  separate  them,  and  that  the  interpretation  of  the  law  con- 
forms to  that  usage;  and,  therefore,  if  a  statute  makes  any  new  offense  felony, 
the  law  implies  that  it  shall  be  punished  with  death,  that  is,  by  hanging,  as 
well  as  by  forfeiture,  unless  the  offender  prays  the  benefit  of  clergy.  4  Bl. 
Com.,  97,  Wend.  ed.  This  view  accounts  for  the  necessity  of  the  aver- 
ment of  a  felonious  intent  in  all  indictments  for  felony  at  common  law;  and, 
also,  in  many  cases  when  made  so  by  statute;  because,  if  it  is  used  in  the  sense 
of  the  law,  to  denote  the  actual  crime  itself,  the  felonious  intent  becomes  an 
essential  ingredient  to  constitute  it.  The  term  signifying  the  crime  committed 
and  not  the  degree  of  punishment,  the  felonious  intent  is  of  the  essence  of  the 
offense;  as  much  so  as  the  intent  to  maim  or  disfigure,  in  the  case  of  mayhem, 
or  to  defraud,  in  the  case  of  forgery,  are  essential  ingredients  in  constituting 
these  several  offenses^ 

§  3544.  it  need  not  he  averred  when  it  constitutes  no  part  of  the  crime. 

But  in  cases  where  this  felonious  intent  constitutes  no  part  of  the  crime, 
that  being  complete,  under  the  statute,  without  it,  and  depending  upon  another 
and  different  criminal  intent,  the  rule  can  have  no  application  in  reason,  how- 
ever it  may  be  upon  authority.  The  statute  upon  which  the  indictment  in 
question  is  founded  describes  the  several  acts  which  make  up  the  offense,  and 
then  declares  the  person  to  be  guilty  of  felony,  punishable  by  fine  or  imprison- 
ment. The  transmission  or  presentation  of  any  deed,  or  other  writing,  to  any 
office  or  officer  of  the  government,  in  support  of  or  in  relation  to  any  account 
or  claim,  with  the  intent  to  defraud  the  United  States,  knowing  the  same  to 
be  false,  are  the  only  essential  ingredients.  The  felonious  intent  is  no  part  of 
the  description,  as  the  offense  is  complete  without  it.  Felony  is  the  conclusion 
of  law  from  the  acts  done  with  the  intent  described,  and  makes  part  of  the 
punishment;  as,  in  the  eye  of  the  common  law,  the  prisoner  thereby  becomes 
infamous,  and  disfranchised.  These  consequences  may  not  follow,  legally 
speaking,  in  a  government  where  the  common  law  does  not  prevail;  but  the 
moral  degradation  attaches  to  the  punishment  actuall}'^  inflicted. 

This  question  arose  in  a  case  before  Park,  J.,  on  the  northern  circuit,  in  1831, 
on  the  trial  of  an  indictment  for  burning  stacks  of  grain,  which  is  made  fel- 
ony by  the  22  and  23  Car.  II.  The  second  count  charges  the  prisoner  with 
aiding  and  abetting;  and  an  objection  was  taken  that  the  indictment  should 
have  averred  that  he  was  feloniously  present,  aiding  and  abetting.  Park,  J., 
was  inclined  to  think  the  objection  fatal,  but  allowed  the  trial  to  proceed,  and 
the  prisoner  was  acquitted  on  the  facts.  Cannon  and  another's  case,  1  Lewin's 
Northern  Circuit,  227.  It  again  arose  before  Lord  Lyndliuret,  C.  B.,  at  the 
Durham  assizes,  in  1834,  on  an  indictment  under  the  statute  of  mayhem  (9 
Geo.  lY.,  c.  31,  §  2).  An  objection  was  taken,  after  conviction,  that  the  indict- 
ment did  not  allege  that  the  prisoner  upon  the  prosecution  feloniously  did 
make  an  assault,  etc. ;  but  it  was  held  that,  as  the  indictment  described  the 
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oflfense  in  the  words  or  terms  of  the  statute,  it  was  sufficient.    Deao.  Cr.  L 
Supp.,  1652,  1681,  Rex  v.  Liddle. 

This  statute,  after  describing  the  acts  constituting  the  offense,  concludes  like 
the  one  before  us,  that  every  such  person  shall  be  guilty  of  felony,  and,  on  con- 
viction, shall  suffer  death.  The  decision,  therefore,  bears  directly  upon  the 
question  in  hand ;  and,  as  the  principle  seems  to  have  been  given  up  in  the 
country  from  whence  it  was  derived,  and  at  best  is  here  but  the  merest  tech- 
nicality, it  is  difficult  to  perceive  any  ground  for  still  giving  effect  to  it  It 
would  be  otherwise  if  the  felonious  intent  was  descriptive  of  the  offense,  and 
not  simply  of  the  punishment.  AVe  shall  therefore  direct  that  it  be  certified 
to  the  court  below  that  the  indictment  is  not  fatally  defective,  for  the  reason 
the  acts  charged  to  have  been  committed  by  the  defendant  are  not  charged  to 
have  been  committed  feloniously,  or  with  a  felonious  intent. 

2.  AVith  respect  to  the  second  question  certified.  The  court  are  of  opin- 
ion that  the  offense  charged  in  the  indictment  comes  within  the  statute.  The 
only  doubt  that  can  be  raised  is  whether  the  writing,  transmitted  or  presented 
to  the  commissioner  in  support  of  the  claim  for  a  pension  should  not,  within 
the  meaning  of  the  statute,  be  an  instrument  forged  or  counterfeited,  in  the 
technical  sense  of  the  term ;  and  not  one  genuine  as  to  the  execution,  but  false 
as  it  respects  the  facts  embodied  in  it.  The  instruments  referred  to  in  the  first 
part  of  the  section,  the  false  making  or  forging  of  which,  with  the  intent 
stated,  is  made  an  offense,  probably  are  forged  instruments  in  a  strict  technical 
sense;  and  there  is  force,  therefore,  in  the  argument  that  the  subsequent  clause, 
making  the  transmission  or  presentation  of  deeds  or  other  writings  to  an  offi- 
cer of  the  government  a  similar  offense,  had  reference  to  the  same  description 
of  instruments. 

But  this  is  by  no  means  a  necessary  conclusion  upon  the  words  of  the  stat- 
ute. Indeed,  upon  this  construction,  it  is  not  easy  to  see  the  materiality  of  the 
clause,  because  the  uttering  and  publishing  of  the  forged  instruments  men- 
tioned in  the  first  clause  as  true  is  made  an  offense,  the  same  as  the  forging; 
and  it  is  quite  clear  that  the  acts  provided  against  in  the  subsequent  clause 
amount  to  an  uttering  and  publishing.  If  restrained,  therefore,  to  forged  in- 
struments, the  clause  would  seem  to  be  unnecessary.  The  deeds  and  other 
writings  mentioned  are  not  connected  with  those  in  the  preceding  paragraph, 
as  would  have  been  natural,  and  almost  of  course,  if  intended  to  describe  simi- 
lar instruments.  The  language  is,  "  any  deed,  power  of  attorney,"  etc. ;  not 
the  aforesaid  deed,  which  words  must  be,  in  effect,  interpolated  upon  the  con- 
struction contended  for.  The  clause,  therefore,  may  well  be  regarded  as  pro- 
viding for  a  distinct  and  independent  offense, —  one  essential  to  the  protection 
of  the  government  against  fraudulent  claims;  and  which  consists  in  the  trans- 
mission or  presentation  of  false  or  counterfeit  papers  to  any  officers  of  the 
government  in  support  of  an  account  or  claim,  with  intent  to  defraud. 

The  case  is  within  the  mischief  intended  to  be  guarded  against,  and,  also, 
within  the  words;  and  we  think  the  considerations  urged,  founded  upon  the 
form  and  structure  of  the  general  provision,  though  plausible,  and  calculated 
to  excite  doubts,  not  sufficient  to  take  it  out  of  them.  A  genuine  instrument 
containing  a  false  statement  of  facts,  used  in  support  of  a  claim,  the  party 
knowing  it  to  be  false,  and  using  it  with  the  intent  to  defraud,  presents  a  case 
not  distinguishable  in  principle,  or  in  turpitude,  or  in  its  mischievous  effects, 
from  one  in  which  every  part  of  the  instrument  is  fabricated;  and  when  the 
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one  is  as  fully  within  the  words  of  the  statute  as  the  other,  we  may  well  sup- 
pose that  it  was  intended  to  embrace  it. 

We  shall  direct,  therefore,  that  it  be  certified  to  the  court  below  that  the 
acts  charged  in  the  said  indictment  to  have  been  committed  by  the  defendant 
do  constitute  an  oflFense  within  the  provisions  of  the  act  above  referred  to. 

UNITED  STATES  v.  CORBIN. 
(Circuit  Court  for  New  Hampshire:  11  Federal  Reporter,  238-243.    1882.) 

Opinion  by  Clark,  D.  J. 

Statement  of  Facts. —  The  respondent  was  indicted  under  the  statute  of 
March  3,  1823  (3  St.,  p.  771,  §  1),  for  sending  a  false  writing  and  aflBdavit  to 
the  pension  ofBce.  He  was  found  guilty  by  the  jury,  and  now  moves  for  a  new 
trial  for  various  rulings  of  the  court;  and  for  arrest  of  judgment  for  certain 
faults  and  defects  in  the  indictment. 

Before  examining  carefully  the  reasons  for  a  new  trial,  the  court  has  turned 
its  attention  to  the  motion  in  arrest  of  judgment;  because,  if  the  indictment 
be  so  deficient  or  insufficient  that  no  judgment  ought  to  be  rendered  upon  it,  a 
new  trial  would  be  of  no  avail  to  the  government.  And  so,  if  it  be  found  that 
all  the  rulings  of  the  court  upon  the  trial  were  right,  and  there  was  no  occasion 
for  a  new  trial,  and  yet  the  indictment  was  fatally  faulty,  the  judgment  would 
have  to  be  arrested.  Is,  then,  this  indictment  sufficient  in  its  allegations,  and 
are  they  well  and  correctly  stated  ?  The  respondent  says  it  is  not  sufficient, 
nor  is  the  pleading  good:  (1)  Because  it  is  double,  containing  or  including 
two  distinct  offenses  in  one  count,  to  wit,  that  he  (the  respondent)  transmitted 
to  the  pension  office  a  certain  writing  and  affidavit  —  two  distinct  documents. 
(2)  That  it  (the  indictment)  does  not  definitely  and  specifically  allege  or  assign 
the  particular  statements  in  the  writing  and  affidavit  believed  to  be  false,  and 
traverse  the  same,  or  alleged  that  they  were  false;  and  (3)  that  it  charges  no 
act  which  is  a  crime  or  misdemeanor  by  the  laws  of  the  United  States.  (4)  The 
act  of  March  3, 1823  (3  St.,  p.  771,  §  1),  provides  "  that  if  any  person  or  persons 
shall  falsely  make,  alter,  forge  or  counterfeit,"  or  shall  transmit  to  or  present 
at,  or  cause  or  procure  to  be  transmitted  to  or  presented  at,  any  office  or  oflScer 
of  the  government  of  the  United  States,  any  deed,  power  of  attorney,  order, 
certificate,  receipt  or  other  writing,  in  support  of  or  in  relation  to  any  account 
or  claim,  with  intent  to  defraud  the  United  States,  knowing  the  same  to  be 
false,  altered,  forged  or  counterfeited,  every  such  person  shall  be  deemed  and 
adjudged  guilty  of  felony. 

§  2545.    What  is  not  double  pleading. 

The  indictment,  after  reciting  that  one  Shedd  had  a  claim  against  the  United 
States,  and  that  the  respondent  was  intending  and  contriving  to  defraud  the 
United  States,  and  to  induce  them  to  pay  the  claim  of  Shedd,  alleges  that  the 
respondent  "  did  transmit,  and  cause  and  procure  to  be  transmitted,  to  the  office 
of  the  commissioner  of  pensions,"  to  wit,  to  the  office  of  the  commissioner  of 
pensions  of  the  United  States,  a  certain  writing  and  affidavit  purporting  to  be 
made,  subscribed  and  sworn  to  by  one  Adolphus  Hall,  and  by  one  Jacob  Litch- 
field, both  of  Grantham,  in  said  district,  in  which  writing  and  affidavit  it  was 
alleged  and  declared  as  follows.  It  then  sets  out  the  affidavit  in  h(BG  verha. 
Then  it  proceeds:  "The  said  Austin  Corbin  then  and  there,  well  knowing  the 
said  writing  and  affidavit  to  be  false  and  untrue,  and  then  and  there  well  know- 
ing the  statements  contained  in  said  writing  and  affidavit  to  be  untrue  and 
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false,  then  and  there  did  willingly  transmit  to,  and  did  cause  and  procure  to  oo 
transmitted  to,  the  office  of  the  said  commissioner  of  pensions  the  said  false 
writing  and  affidavit,"  etc.  Grounding  himself  upon  this  expression  of  ^'writ- 
ing  AND  affidavit^^'*  the  respondent  supports  his  first  objection  because  he  says 
the  pleading  is  double;  that  he  is  accused  of  two  crimes  in  the  same  coant— 
that  of  sending  a  false  loriting^  and  of  sending  a  false  affidavit^  to  the  pension 
office.  If  this  were  so,  we  are  inclined  to  the  opinion  that  the  objection  would 
be  of  more  serious  import.  Two  crimes  cannot  be  charged  in  the  same  count, 
and  judgment  will  be  arrested  for  such  defective  pleading.  State  v.  Ifelson,  8 
K  II.,  163;  Morse  v.  Eaton,  23  N.  II.,  415.  But  we  are  of  the  opinion  such  is 
not  the  case  here. 

The  expression  "  writing  and  affidavit  "  may  mean  two  documents,  or  it  may 
mean  one  —  a  writing  called  or  known  as  an  affidavit.  Standing  alone  it  might 
be  ambiguous;  but  where  the  writing  and  affidavit  is  recited  in  the  indictment 
it  is  shown  clearly  to  be  but  one  instrument, —  an  affidavit, —  a  writing  called 
an  affidavit.  This  objection,  therefore,  must  be  overruled.  If  the  sense  of  a 
word  be  ambiguous,  it  shall  be  construed  according  to  the  context.  Arch.,  41, 
and  authorities  cited.  The  next  objection,  that  the  indictment  does  not  specify 
the  particular  statements  in  the  affidavit  relied  upon  as  false,  is  of  a  more  seri- 
ous character.  The  same  objection  in  substance  was  taken  at  the  trial,  but 
was  overruled  upon  the  authority  of  the  case  of  United  States  v.  Staats,  8  How., 
41  (§§  2542-44,  supra). 

%  254-6.  All  indictment  under  section  1  of  the  act  of  March  S,  182S  {3  StuL 
at  ZargCy  p,  77 1\  must  distinguish  hetween  sending  a  writing  not  genuine  in  ea^- 
cuiion,  and  one  genuine  in  that  respect  but  false  in  statement, 
>  The  oflfense  in  that  case  was  the  same  as  in  this;  the  indictment  was  sub- 
stantially the  same  in  its  allegations,  and  upon  the  same  clause  of  the  same 
statute.  There  was  in  that  case  no  particular  assignment  of  the  falsity  of  the 
writing  or  affidavit,  but  a  general  allegation  that  the  respondent  knew  that  it 
was  "false  and  untrue,"  and  the  court  held  that  the  acts  charged  constituted 
an  offense  within  the  provisions  of  the  statute  and  overruled  the  particular  ob- 
jections there  taken.  A  more  careful  examination  of  that  case,  however,  and 
other  authorities,  together  with  a  consideration  of  the  principles  and  rules  reg- 
ulating criminal  proceedings,  has  satisfied  us  that  the  objection  is  a  fatal  one, 
and  that  the  judgment  in  this  case  must  be  arrested.  Though  in  the  case  of 
United  States  v.  Staats  the  indictment  was  the  same  as  here,  the  point  made 
here  was  not  made  there,  nor  does  the  attention  of  the  court  appear  to  have 
been  called  to  it.  Two  considerations  arose  there:  (1)  Whether  the  indictment 
should  not  have  described  the  oflfense  to  have  been  committed  '^feloniously;'^ 
and  (2)  whether  the  acts  charged  constituted  the  offense  described  in  the  statute; 
that  is,  whether  the  sending  a  writing  false  in  its  statements  constituted  the 
offense,  or  a  writing  false  in  its  execution  —  not  a  genuine  paper.  The  court 
held  that  the  oflfense  need  not  be  described  as  commMi^A  feloniously^  and  that 
sending  a  paper  containing  false  statements,  though  genuine  in  its  execution, 
constituted  the  offense,  but  nothing  further.  Xo  question  was  there  made,  like 
the  one  in  this  case,  whether,  in  describing  the  offense,  the  indictment  should 
not  have  been  framed  with  more  particularity,  and  have  shown  more  definitely 
in  what  the  falsity  of  the  writing  consisted. 

§  2547,   Certainiy  required  in  an  indictment. 

It  is  a  well-established  rule  in  criminal  proceedings  that  every  indictment 
must  charge  the  crime  with  such  certainty  and  precision  that  it  may  be  unde^ 
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stood,  charging  all  the  requisites  that  constitute  the  offense,  and  that  every 
averment  be  so  stated  that  the  party  accused  may  know  the  general  nature  of 
the  crime  of  which  he  is  accused.  1  Chit.  Cr.  L.,  172;  Archb.  Cr.  PL  &  Ev.,  39. 
Thus,  in  an  indictment  for  obtaining  money  by  false  pretenses,  it  was  held 
necessary  to  specify  the  false  pretenses.  Rex  v.  Mason,  2  Term  R,  581 ;  Rex  v. 
Munoz,  2  Strange,  1127.  So,  in  an  indictment  for  extortion,  the  indictment 
must  show  what  fee  was  due,  and  what  was  taken.  Rex  v.  Lake,  3  Leon,  268. 
An  indictment  for  stopping  the  highway  must  specify  what  part  was  stopped. 
Rex  V.  Roberts,  1  Show.,  389.  So  an  indictment  which  may  apply  to  either  of 
two  different  offenses,  and  does  not  specify  which  is  bad.  Rex  v.  Marshall,  1 
Moody,  C.  C,  168.  Where  the  statute  made  it  felony  maliciously  to  kill  cattle, 
it  was  held  the  particular  kind  of  cattle  must  be  specified.  Rex  v.  Chalkley, 
Rose.  &  Ry.,  258.  Applying  the  rule  as  to  certainty  thus  laid  down  by  Chitty 
and  Archbold,  and  illustrated  by  these  decisions,  the  defects  of  this  indictment 
become  very  apparent. 

The  indictment  alleges  the  sending  of  a  false  writing  and  affidavit  to  the 
pension  office.  Xow  an  affidavit  may  be  false  in  its  making,  it  may  be  forged, 
or  it  may  be  false  in  its  statements.  This  indictment  alleges  that  the  affidavit 
was  false  atid  untrue,  and  that  the  statements  in  it  were  untrue  and  false, —  an 
allegation  broad  enough  to  include  a  false  and  forged  instrument,  and  one  false 
in  its  statements  but  genuine  in  its  execution,  without  specifying  which.  It 
may  apply  to  either  of  the  two  offenses,  or  both,  but  does  not  specif}'  which, 
and  therefore  falls  within  the  case  of  Rex  v.  Marshall,  1  Moody,  C.  C,  158. 
Again:  "The  special  matter  of  the  whole  fact  ought  to  bo  set  forth  with  such 
certainty  that  it  may  judicially  appear  to  the  court  that  the  otfense  has  been 
committed"  (1  Russ.  Crimes,  §  304:;  Salkeld,  Pleas  of  the  Crown,  book  2, 
ch.  25,  §  57);  and  if  any  fact  or  circumstance  which  is  a  necessary  ingredient 
of  the  offense  be  omitted  in  the  indictment,  such  omission  vitiates  the  indict- 
ment. Thus  in  an  indictment  against  a  person  for  not  serving  in  the  office  of 
constable,  the  mode  of  election  must  be  set  out  to  show  that  he  was  legally 
elected.  Rex  v,  Ilarpur,  5  Mod.,  96.  So  in  prosecutions  for  perjury,  the  indict- 
ment must  allege  not  only  the  taking  of  the  oath,  but  in  what  proceeding  and 
before  what  court,  and  that  the  oath  was  material.  It  must  also  set  out  par- 
ticularly that  part  of  the  oath  relied  upon  as  false,  with  particular  averments  of 
its  falsity.  Archb.  PI.  &  Ev.,  538,  539;  Hawkins,  book  2,  ch.  25,  §  57.  The 
statute  in  this  case  makes  it  an  offense  to  send  a  false  affidavit  to  any  office  or 
officer  of  the  United  States  knowingly  and  with  intention  to  defraud.  In  the 
case  of  United  States  v,  Staats,  8  IIow.,  41  (§§  2542-44,  supra),  the  court  held 
that  an  affidavit  or  writing  false  in  its  statements,  in  contradistinction  from 
falsity  in  execution,  was  Avithin  the  description  of  the  offense  in  the  statute. 

The  affidavit  set  out  in  the  indictment  in  this  case  contains  numerous  allega- 
tions. Some  are  material,  some  are  not.  Probably  no  one  would  contend  that 
if  the  affidavit  or  writing  were  false  only  in  some  immaterial  statements,  the 
crime  had  been  committed;  yet  there  is  no  allegation  that  the  false  statements 
were  material,  and  no  such  particular  specification  or  description  of  the  false 
statements  as  will  enable  the  court  to  sa3'  that  they  were  material.  It  is  quite 
true  that  the  court  instructed  the  jury  that  they  must  find  the  affidavit  false 
in  some  material  matter  or  allegation,  but  taking  the  indictment  and  the  ver- 
dict of  guilty,  no  one  can  say  whether  the  jury  found  the  affidavit  false  in  a 
material  or  immaterial  part.  And  if  it  be  sound  law  that  the  affidavit  must  have 
been  false  in  some  material  allegation  to  warrant  conviction,  then  it  follows 
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there  are  not  sufficiently  specific  allegations  in  the  indictment  to  sustain  the 
verdict  and  warrant  a  judgment  upon  it.  The  indictment  should  have  alleged 
the  material  false  statement. 

It  is  contended  in  the  brief  of  the  prosecuting  officer  that  this  is  an  offense, 
made  such  by  special  statute,  and  is  set  out  in  the  language  of  the  statute,  and 
is,  therefore,  sufficient.  But  neither  of  these  propositions  can,  as  we  think,  be 
successfully  maintained.  Archbold  (PI.  &  Ev.,  46)  says:  "  As  to  indictments  for 
offenses  created  b}''  statute,  the  statute  contains  a  definition  of  the  offenses,  and 
the  offense  consists  of  the  commission  or  omission  of  certain  acts  under  certain 
circumstances,  and  in  some  cases  with  a  particular  intent.  An  indictment, 
therefore,  for  an  offense  against  the  statute  must  with  certainty  and  precisioa 
charge  the  defendant  to  have  committed  or  omitted  the  acts  under  the  circum- 
stances and  with  the  intent  mentioned  in  the  statute;  and  if  one  of  these  in- 
gredients in  the  offense  be  omitted,  the  defendant  may  demur,  move  in  arrest 
of  judgment,  or  bring  writ  of  error.  The  defect  will  not  be  aided  by  the  ver- 
dict." He  cites  Lee  v.  Clarke,  2  East,  333,  and  other  cases.  The  statute  of  7 
Geo.  IV.,  ch.  64,  §  21,  provides  that  if  the  indictment  describe  the  offense  in 
the  words  of  the  statutes,  after  verdict,  it  will  be  sufficient  in  all  offenses  created 
or  subjected  to  any  greater  degree  of  punishment  by  any  statute;  but  we  have 
no  such  statute.  Salkeld  says  (PI.  Cr.,  book  2,  ch.  25,  §  111):  "]Js either  doth 
it  seem  to  be  always  sufficient  to  pursue  the  very  words  of  the  statute,  unless 
by  so  doing  you  fully,  directly  and  expressly  allege  the  fact  in  the  doing  or 
not  doing  thereof  the  offense  consists,  without  any,  the  least  uncertainty." 

We  are  of  opinion  that  all  the  ingredients  of  this  offense  are  not  set  out  with 
sufficient  particularity,  and  that  neither  the  court  nor  the  respondent  could 
know  from  the  indictment  whether  he  was  to  be  tried  for  sending  an  affidavit 
to  the  pension  office,  not  genuine  in  its  execution,  or  one  genuine  in  its  execu- 
tion, but  false  in  statement;  nor,  if  so  false  in  statement,  whether  in  a  material 
or  immaterial  allegation ;  and  that  the  judgment  should  be  arrested. 

Judgment  arrested.     Defendant  discharged. 

4 

UNITED  STATES  r.  CLAFUN. 
(Circuit  Court  for  New  York:  13  Blatchford,  178-187.     1875.) 

Opinion  by  Benedict,  J. 

Statement  of  Facts. —  This  cause  comes  before  the  court  upon  a  motion  to 
quash  the  indictment.  The  provision  of  law  under  which  the  defendants  are 
charged  is  section  4  of  the  act  of  July  18,  1866  (14  TJ.  S.  Stat,  at  Large,  179), 
reproduced  in  section  3082  of  the  United  States  Revised  Statutes.  It  is  as  fol- 
lows: "If  any  person  shall  fraudulently  or  knowingly  import  or  bring  into 
the  United  States,  or  assist  in  so  doing,  any  merchandise  contrary  to  law,  or 
shall  receive,  conceal,  buy,  sell,  or  in  any  manner  facilitate  the  transportation, 
concealment  or  sale  of  such  merchandise,  after  importation,  knowing  the  same 
to  have  been  imported  contrary  to  law,"  "  the  offender  shall  be  fined,"  etc., 
the  offense  being  a  misdemeanor.  The  indictment  contains  four  counts.  In 
the  first  the  charge  is  that  of  concealing;  in  the  second,  that  of  facilitating  the 
transportation ;  in  the  third,  that  of  facilitating  the  sale  of  certain  merchandise. 
""These  three  counts  are  similar  in  form,  and  the  objections  now  to  be  considered 
apply  to  each  of  them.     The  fourth  count  is  different,  and  will  be  considered 

by  itself. 
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§  2548.  A  description  avfficienUy  particular  for  an  indictment  for  smuggling. 
Cases  cited. 

The  first  objection  which  I  examine  is,  that  the  goods,  forming  the  subject 
of  the  transaction  charged,  are  not  suflBciently  identified.  The  language  used 
to  identify  the  goods  is  as  follows:  "certain  goods,  wares  and  merchandise,  to 
wit,  a  large  quantity  of  silk  goods,  to  wit,  six  cases  containing  silk  goods  of 
the  value  of  $30,000,  a  more  particular  description  of  which  is  to  the  jurors 
unknown."  There  is  also  the  additional  statement  that  the  goods  were  dutiable 
goods  introduced  into  the  port  of  New  York  from  France.  The  rules  by  which 
the  sufficiency  of  an  indictment  is  to  be  determined  have  been  too  often  stated 
to  require  repetition.  These  rules,  as  they  have  been  understood  and  applied 
in  the  adjudged  cases,  are  to  be  applied  here.  Their  operation  cannot  be  ex- 
tended because  of  any  embarrassment  under  which  these  defendants  lie  because 
of  the  great  extent  of  their  business  and  the  large  number  of  transactions, 
similar  in  character,  which  their  dealings  involve.  Judged  thus,  the  descrip- 
tion under  consideration  will  be  found  sufficient.  Plainly  the  language  used 
shows  the  subject  of  the  transaction  to  be  within  the  scope  of  the  statute 
creating  the  offense,  for  the  statute  in  terms  includes  all  kinds  of  merchandise. 
It  is  also  clear  that  the  description  in  the  indictment,  together  with  such  evi- 
dence as  a  trial  must  necessarily  furnish,  will  fully  protect  in  any  future  prose- 
cution for  the  same  offense.  It  is  not  necessary  to  describe  property  with  such 
particularity  as  will  obviate  all  necessity  for  proof  outside  the  record  to  sup- 
port a  plea  of  once  in  jeopardy.  Says  the  court,  in  Regina  v,  Mansfield,  1  C. 
&  M.,  140:  "  There  must  be  some  parol  evidence  in  all  cases  to  show  what  it 
was  that  he  was  tried  for  before."  The  requisite  notice  of  the  offense  charged 
is  also  to  be  found  in  the  language  used.  The  rule  requiring  notice  of  the  of- 
fense charged  is  never  so  applied  as  to  compel  a  description  calculated  to  be 
fatal  to  the  prosecution.  A  reasonable  amount  of  detail  in  description  is  all 
that  can  be  demanded  for  the  purpose  of  informing  the  defendant.  If,  in  any 
case,  such  reasonable  detail  prove  insufficient  to  enable  the  defendant  to  pre- 
pare his  defense,  all  possibility  of  injustice  is  removed  by  a  bill  of  particulars, 
to  which  the  defendant  js  entitled  upon  making  oath  that  further  particulars 
are  necessary  to  enable  him  to  defend.  While  speaking  of  a  bill  of  particulars, 
it  may  be  remarked  that  the  objections  to  a  bill  of  particulars  in  a  criminal 
case,  because  it  cannot  be  certainly  known  that  the  bill  of  particulars  describes 
the  goods  to  which  the  attention  of  the  grand  jury  was  drawn,  is  an  obvious 
one,  and  has  been  often  urged,  but  has  not  been  deemed  of  sufficient  practical 
importance  to  overcome  the  advantages,  both  to  the  defendant  and  the  prose- 
cution, which  follow  from  the  practice.  I  have  never  heard  a  motive  suggested 
as  calculated  to  induce  a  public  prosecutor  to  omit  the  presentation  to  the  con- 
sideration of  the  grand  jury  of  the  goods  that  he  must  prove  before  the  petit 
jury  in  support  of  the  indictment  which  the  grand  jury  find;  and  it  cannot  be 
presumed  that  the  official  representative  of  the  United  States,  when  called  on 
to  furnish  a  more  detailed  description  of  the  goods  presented  by  him  to  the 
consideration  of  the  grand  jury,  would  place  on  file  a  description  of  other 
goods.  Experience  has  shown  that  the  opposite  presumption  is  sufficient  to 
prevent  injustice^  and  the  practice  seems  established  by  the  authorities.  The 
description  under  consideration  is  not  so  deficient  in  detail  as  to  be  fatal  to  the 
indictment.  It  states  that  the  articles  bought  were  cases  containing  silk  goods 
imported  from  France.  It  is  true  that  no  numbers  or  marks  are  given;  but 
marks  and  numbers  may  have  been  absent  from  the  cases,  and  that  for  the  pur- 
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poses  of  concealment.  The  voyage  of  importation  is  not  given,  nor  the  name 
of  the  ship,  nor  that  of  the  consignee;  but  such  particulars  are  not  necessarily 
disclosed  by  the  cases  or  the  goods,  and  are  often  wholly  unknown ;  and,  tore- 
quire  the  various  species  of  silk  goods  in  the  cases  to  be  set  forth,  would  open 
too  wide  the  door  for  the  defeat  of  the  prosecution  upon  a  question  of  vari- 
ance. To  demand  the  statement  in  the  indictment  of  such  particulars  of 
description  is  to  push  the  rule  beyond  reason.  Furthermore,  the  grand  jury 
have  stated  in  the  indictment  that  a  more  particular  description  is  unknown 
to  them. 

That  I  do  not  go  beyond  the  bounds  of  precedent  in  holding  this  description 
to  be  sufficient  for  the  purpose  of  identifying  the  goods  and  enabling  the  de- 
fendants to  prepare  a  defense  is  made  apparent  by  referring  to  some  of  the 
descriptions  which  adjudged  cases  show  to  have  been  approved.  The  words 
"one  sheep  "  do  not  go  far  towards  enabling  an  extensive  grazier  to  prepare  a 
defense.  Such  charges  as  "  ten  domestic  fowls,"  "  woolen  cloth,"  "  hay,'* 
"twenty-two  pounds'  weight  of  tin,"  "certain  goods,"  "one  post  letter,  the 
property  of  the  postmaster-general,"  "one  leg  of  mutton,"  "one  book  of  the 
value  of  §3,"  "divers  goods,"  will  all  be  found  to  have  been  considered  suffi- 
cient to  identify  the  subject  of  the  charge  in  an  indictment. 

§  2549.  What  is  necessary  to  he  stated  in  an  indictment  for  buying  smuggled 
goods, 

I  pass,  therefore,  to  consider  the  next  objection  —  that  the  illegality  in  the 
importation  of  these  cases  is  not  properly  stated.  In  support  of  this  objection, 
the  proposition  is  advanced  that  an  indictment  for  buying  goods  which  have 
been  brought  into  the  United  States  contrary  to  law  must  set  out  the  offense 
committed  in  the  originiil  importation,  with  the  same  particularity  of  time,  place 
and  circumstances  that  would  be  required  in  an  indictment  for  the  original 
offense.  Such  a  proposition  cannot  be  maintained.  The  offense  of  knowingly 
buying  smuggled  goods  is  similar  in  character  to  that  of  receiving  stolen  goods; 
so  much  so  that  it  has  been  conceded  that  the  rule  applied  to  indictments  for 
receiving  stolen  goods  may  be  properly  applied  to  this  indictment.  The  con- 
cession is  fatal  to  the  objection  under  consideration.  The  rule  ajjph'ing  to  in- 
dictments for  receiving  stolen  goods  is  thus  given  b}''  Roscoe:  "It  is  not 
necessary  to  state  in  the  indictment  the  name  of  the  principal  felon,  and  the 
usual  practice  is  merely  to  state  the  goods  to  have  been  before  then  feloniously 
stolen."  Roscoe,  Cr.  Ev.,  SS5.  See,  also,  2  Whart.,  §§  1899,  1900.  Archboid 
gives  the  form  thus:  "one  silver  tankard,  goods  and  chattels  of  J.  N.,  before 
then  feloniously  stolen."  In  Rex  v.  Jervis,  6  Carr.  &  P.,  156,  it  was  expressly 
adjudged  unnecessary  to  say  by  whom  the  principal  offense  had  been  com- 
mitted. The  same  rule  has  been  applied  in  cases  of  other  offenses  than  that  of 
receiving  stolen  goods.  Thus,  in  a  prosecution  under  the  English  statute  which 
makes  it  an  offense  to  "receive  any  post  letter,  .  .  .  the  stealing,  or  tak- 
ing, or  embezzling,  or  secreting  whereof  shall  amount  to  a  felony  under  the 
postotfice  act,  knowing  the  same  to  have  been  stolen,  taken,  embezzled  or 
secreted,"  the  indictment  as  given  by  Archboid  (44:1)  charges  that  "  one  post  let- 
ter, the  property  of  the  postmaster-general,  before  then  from  and  out  of  a  certain 
post-letter  bag  feloniously  stolen,  J.  S.  feloniously  did  receive  and  have,  know- 
ing," etc.  So,  under  16  and  17  Victoria,  where  the  offense  is  being  in  company 
with  more  than  four  others,  "  with  any  goods  liable  to  forfeiture  under  this  or  any 
act  relating  to  the  customs,"  the  indictment,  as  given  by  Archboid  (860)  charges 
that  J.  S.,  "  being  then  in  company  with  divers  persons  to  the  jurors  unknown, 
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to  the  number  of  five  and  more,  was  found  feloniously  with  certain  goods  then 
liable  to  forfeiture  under  and  by  virtue  of  a  certain  act,  to  wit,  an  act,-'  etc. 

§  3550.  An  indictment  need  not  state  the  facts  tending  to  establish  the  fact 
that  the  alleged  smuggled  goods  had  been  really  smuggl^ed. 

I  next  consider  the  position  taken  in  support  of  this  motion,  that  the  indict- 
ment, to  be  good,  should  not  only  confine  the  charge  to  the  dealing  in  smug- 
gled goods,  that  is,  goods  secretly  run  into  the  United  States  without  passing 
through  the  custom-house,  but  also  should  state  facts  from  which  the  court  can 
determine  such  to  have  been  the  character  of  the  importation  referred  to.  It 
seems  unnecessary  to* determine,  in  this  case,  whether  section  4  of  the  act  of  1866 
can  be  applied  in  any  case  other  than  that  of  smuggled  goods,  for,  whether 
the  general  words  of  the  act  are  intended  to  cover  other  cases  or  not,  this  in- 
dictment is  confined  to  such  a  case.  Here,  the  pleader  having,  by  the  use  of 
the  words  of  the  act,  brought  the  charge  within  the  scope  of  the  statute,  has 
proceeded  to  limit  the  charge  to  a  dealing  in  smuggled  goods.  The  illegality 
of  the  original  importation  is,  in  express  terms,  stated  to  consist  in  this,  that 
said  goods  have  been  smuggled  and  clandestinely  introduced  into  the  United 
States.  The  case  of  United  States  v.  Thomas,  4  Ben.,  370,  is  authority  to 
show  that  the  effect  of  adding  such  words  to  the  words  of  the  act  is  to  confine 
the  charge  to  the  illegality  thus  described.  Thus  the  indictment  itself  fur- 
nishes an  answer  to  the  first  braijch  of  the  objection  under  consideration;  and 
this  language  of  the  indictment  has  been  here  relied  on  by  the  prosecution  as 
answering  the  argument  made  to  show  that  section  4  of  the  act  of  1866  is 
confined  to  cases  of  smuggled  goods. 

§  S551.  An  adequate  averment  that  goods  had  been  smuggled^  and  that  their 
original  importation  was  illegal. 

The  second  branch  of  the  objection  in  hand  is^  that  averring  the  goods 
to  have  been  smuggled  and  clandestinely  introduced  into  the  port  of  New 
York  from  the  republic  of  France  is  not  giving  such  a  statement  as  en- 
ables the  court  to  say  that  the  original  importation  was  illegal  within  the 
meaning  of  the  act  of  1866.  But,  as  already  shown,  the  particularity  of  the 
statement  respecting  the  act  of  importation  required  in  charging  the  smuggler 
is  not  required  in  charging  the  buyer  of  smuggled  goods.  In  the  case  of  the 
buyer,  the  act  to  be  proved  is  the  buying  of  certain  goods,  and  the  guilty 
knowledge  which  makes  the  act  criminal  is  knowing  the  goods  to  have  been 
smuggled.  Here,  the  act  of  the  defendant  intended  to  be  proved  is  stated 
with  particularity  of  time,  place  and  subject-matter,  and  the  guilty  knowledge 
required  by  the  act  is  shown  by  the  averment  that  the  defendants  knew  the 
goods  to  have  been  imported  contrary  to  law,  as  aforesaid,  that  is  to  say,  in  this, 
that  they  had  been  smuggled  into  the  United  States. 

§  2552.  Definition  of  the  word  ''^  smuggleP 

The  word  "smuggle"  is  a  technical  word,  having  a  known  and  accepted 
meaning  -^  "  a  necessary  meaning  in  a  bad  sense."  It  implies  something  illegal, 
and  is  inconsistent  with  an  innocent  intent.  The  idea  conveyed  by  it  is  that 
of  a  secret  introduction  of  goods,  with  intent  to  avoid  payment  of  duty.  As 
such  it  is  used  by  itself  alone,  and  in  the  statutes  even.  It  is  used  in  sec- 
tion 4596  of  the  Revised  Statutes,  in  a  provision  relating  to  seamen,  where 
an  "  act  of  smuggling  "  plainly  is  supposed  to  mean  such  an  act  as  above  de- 
scribed, and  none  other.  The  word  is  used  in  the  same  technical  manner  in 
the  English  statute  (16  and  17  Victoria,  ch.  107,  §  244),  where  it  is  deemed 
sufficiently  descriptive  of  a  particular  illegal  employment  in  a  ship,  to  desig- 
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nate  it  as  "a  smuggling  ship."  This  technical  m-aning  of  the  word  has  taken 
the  form  of  a  statutory  definition  in  the  moiety  act  of  June  22,  1871  (18  U.  S. 
Stat,  at  Large,  186),  where  it  is  declared  that  the  act  of  "smuggling  shall  be 
construed  to  mean  the  act,  with  intent  to  defraud,  of  bringing  into  the  United 
States,  or,  with  like  intent,  attempting  to  bring  into  the  United  States,  dutiable 
articles,  without  passing  the  same,  or  the  package  containing  the  same,  through 
the  custom-house,  or  submitting  them  to  the  officers  of  the  revenue  for  exam- 
ination." What  is  smuggling  for  the  informer  when  he  claims  his  reward  must 
also  be  smuggling  for  the  goods  as  to  which  he  informs, 

§  2553.   Construction  of  technical  words. 

But,  it  is  asked  here,  and  the  question  is  one  which  can  be  asked  with  equal 
significance  in  many  cases  —  How  does  it  appear  that  the  goods  which  the 
grand  jury  have  designated  as  smuggled  are  smuggled  goods,  within  the  legal 
acceptation  of  the  word?  The  answer  is,  that,  when  technical  words  are  used 
in  an  indictment,  they  must  be  taken  to  be  intended  to  have  their  technical 
meaning.  In  an  indictment  for  uttering  counterfeit  money,  it  is  suflBcient  to 
say  that  the  defendant  "uttered"  the  money,  without  stating  the  circumstances 
which  are  supposed  to  amount  to  an  uttering.  Under  the  statute  making  it  an 
offense  "to  impair  the  queen's  current  coin,"  it  is  sufficient  to  use  the  words 
"did  impair;"  and,  under  another  statute,  to  say,  "did  deface."  Archb.,  74rS, 
749.  Where  the  act  reads,  "shall  import  or  receive  into  the  United  Kingdom 
counterfeit  coin,"  it  is  sufficient  to  say,  "did  imporD  from  beyond  the  seas." 
Archb.,  751.  The  present  indictment  is  within  the  principle  of  these  prece- 
dents. The  real  difficulty  of  the  defendants  does  not  lie  in  the  form  or  the 
matter  of  the  indictment,  but  in  the  fact  that  the  charge  made  does  not  con- 
form to  the  proofs  wiiich  they  suppose  the  government  to  have,  and  upon  the 
argument  this  was  put  forth  as  matter  of  complaint,  and  the  district  attorney 
was  challenged  to  admit  that  none  of  the  goods  referred  to  in  the  indictment 
were  smuggled  goods;  but  it  cannot  in  this  way  be  made  to  appear  that  the 
indictment  is  bad.  Xor  is  a  motion  like  the  present  adapted  to  secure  relief 
from  such  a  difficulty. 

§  2554.  An  insufficient  allegation  of  illegal  importation. 

I  have  now  considered  the  objections  urged  against  the  first  three  counts  of 
the  indictment.  It  remains  to  consider  the  fourth  and  last  count.  This  count 
is  likewise  based  upon  section  4  of  the  act  of  1806.  The  difference  between  it 
and  the  other  counts  is,  that,  in  assigning  the  illegality  of  the  original  importa- 
tion, it  uses  simply  the  words  of  the  statute,  averring  only  that  the  goods  had 
been  imported  and  brought  into  the  United  States  contrary  to  law.  If  the  act 
of  1866  is  confined  in  operation  to  a  single  form  of  illegality,  it  might  be  ques- 
tioned whether  a  count  like  this,  in  an  indictment  for  a  secondary  offense, 
would  not  be  supported  by  the  authorities  already  referred  to;  and,  certainly, 
there  is  weight  in  the  argument  derived  from  the  repealed  provisions  of  section 
16  of  the  act  of  1842,  the  provision  of  the  moiety  act  of  1874,  and  the  general 
features  of  the  revenue  laws,  to  show  that  illegalities  and  frauds  committed  in 
regard  to  the  value,  description,  invoice  and  ascertainment  of  the  amount  of 
duties  to  be  paid  upon  goods  which  come  into  the  custody  and  under  the  super- 
vision  and  scrutiny  of  the  officers  of  the  customs  are  excluded  from  the  opera- 
tion of  the  act  of  1866.  But  there  are  other  forms  of  illegality,  as,  for  instance, 
the  introduction  of  prohibited  goods,  where  the  intent  to  avoid  payment  of 
duties  does  not  exist,  the  introduction  of  goods  packed  in  prohibited  methods, 
and  the  like,  which  do  not  appe.ir  to  he  so  excluded,  and,  if  several  forms  of 
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iUegality  are  intended  to  be  covered  by  the  words  of  the  act,  it  would  seem 
that  the  illegality  should  be  designated  with  more  particularity  than  is  afforded 
by  the  words  "  imported  contrary  to  law."  When  the  language  of  a  statute 
comprehends,  under  general  terms,  divers  forms  of  illegality,  having  different 
characteristics,  it  may  well  be  considered  proper  to  require  something  more 
than  the  words  of  the  act.  In  cases  of  receivers,  it  is  usual  to  state  whether 
the  goods  received  were  goods  stolen  or  goods  obtained  by  false  pretense.  For 
this  reason,  and  because  such  a  count,  based  upon  this  same  statute,  has  been 
condemned  in  a  reported  case  in  this  circuit  —  the  case  of  Thomas,  above 
referred  to, —  I  am  of  the  opinion  that  the  fourth  count  of  this  indictment 
should  be  rejected. 

My  determination  upon  this  motion,  therefore,  is,  that  the  fourth  count  of  the 
indictment  be  quashed,  and  that,  as  to  the  other  counts,  the  motion  be  denied. 

UNITED  STATES  v.  BETTILINL 
(Circuit  Court  for  Florida:  1  Woods,  654-660.     1871.) 

Opinion  by  Feaser,  D.  J. 

Statement  of  Facts. —  The  indictment  in  this  case  is  found  for  the  offense 
of  knowingly  effecting  an  entry  of  goods  contrary  to  the  provisions  of  the 
third  section  of  the  adt  of  March  3,  1863,  entitled  "  An  act  to  prevent  and 
punish  frauds  upon  the  revenue;  to  provide  for  the  more  certain  and  speedy 
collection  of  claims  in  favor  of  the  United  States,  and  for  other  purposes"  (12 
Stat.,  739).  The  said  section  reads  as  follows:  "If  any  person  shall,  by  the 
exhibition  of  any  false  sample,  or  by  means  of  any  false  representation  or  de- 
vice, or  by  collusion  with  any  officer  of  the  revenue,  or  otherwise,  knowingly 
effect,  or  aid  in  effecting,  an  entry  of  any  goods,  wares  or  merchandise  at  less 
than  the  true  weight  or  measure  thereof,  or  upon  a  false  classification  thereof, 
as  to  quality  or  value,  or  by  the  payment  of  less  than  the  amount  of  duty 
legally  due  thereon,  such  person  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  exceeding  $5,000,  or  be  imprisoned  not  exceeding  two  years,  or  both, 
at  the  discretion  of  the  court."  The  first  ground  of  objection  is  that  every 
count  in  the  indictment  is  double,  and  that  the  duplicity  consists  in  this,  that 
the  prisoner  is  charged  with  both  knowingly  effecting  an  entry,  and  knowingly 
aiding  in  effecting  an  entry,  of  the  goods  at  the  custom-house. 

§  2555.  The  offenses  of  effecting  a  false  entry  of  goods^  and  of  aiding  in 
effecting  such  false  entry^  may  he  charged  conjunctively  in  the  same  indictment. 

The  offense  created  by  the  act  is  a  misdemeanor  where  all  are  principals. 
The  offense  of  effecting  an  entry,  and  of  aiding  in  effecting  an  entry,  may  be 
committed  by  different  persons,  yet  they  are  different  stages  of  the  same 
offense,  and  may  be  charged  conjunctively  in  one  count  against  the  same  per- 
son, and  the  proof  of  either  will  sustain  the  charge.  This  has  been  the  uniform 
ruling  of  this  court,  and  this  case  is  no  exception  to  those  already  determined. 
In  this  respect  the  indictment  is  not  defective.  United  States  v.  Mills,  7  Pet., 
140  (§§  2452-53,  supra)\  Whart.  Cr.  L.,  sec.  390,  and  note. 

The  next  objection  is  that  the  offense  is  not  set  out  in  the  indictment  with 
sufficient  certainty;  that  the  facts  or  circumstances  which  constitute  the  defini- 
tion of  the  offense  in  the  act  are  not  set  forth,  and  that,  therefore,  the  indict- 
ment is  bad.  Mr.  Chitty,  in  his  Criminal  Law,  vol.  1,  p.  2S1,  says:  "It  is  a 
general  rule  that  all  indictments  upon  statutes,  especially  the  most  penal,  must 
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state  all  the  circumstances  which  constitute  the  definition  of  the  oBfense  in  ilie 
act,  so  as  to  bring  the  defendant  precisely  within  it." 

§'  2556.  An  indictment  under  section  3  of  the  act  of  March  5,  1863  {12  Stat.y 
739),  charging  the  commission  of  the  offense  " hy  fraudulent  meanSy'*  and  not 
specifying  the  means,  is  bad  for  want  of  certainty. 

It  is  argued  that  this  rule  is  relaxed  by  the  decision  of  the  supreme  court  in 
United  Slates  v.  Mills,  7  Pet.,  cited  above,  and  that,  in  consequence  of  that  de- 
cision, it  is  not  necessary,  in  practice,  to  set  out  in  an  indictment  any  circum- 
stances or  facts  to  apprise  the  accused  of  the  crime  with  which  he  is  charged. 
The  court  say,  in  that  case:  "  The  general  rule  is,  that  in  indictments  for  mis- 
demeanors created  by  statute,  it  is  sufficient  to  charge  the  oflfense  in  the  words 
of  the  statute.  There  is  not  that  technical  nicety  required  as  to  form  which 
seems  to  have  been  adopted  and  sanctioned  by  long  practice  in  cases  of  felony; 
and  with  respect  to  some  crimes,  when  particular  words  must  bo  used,  and  no 
other  words,  however  synonymous  they  may  seem,  can  be  substituted."  Thus 
far  the  court  simply  say  that  the  pleader  need  not  resort  to  technical  words  in 
describing  the  offense,  but  that  the  words  of  the  statute  shall  be  sufficient. 
"  But  that  in  all  cases  the  offense  must  be  set  forth  with  clearness,  and  all  nec- 
essary certainty  to  apprise  the  accused  of  the  crime  with  which  he  stands 
charged."  The  supreme  court,  in  this,  makes  a  distinction  between  the  tech- 
nical words  necessary  to  be  used  in  describing  an  offenscT,  and  the  circumstances 
necessary  to  show  that  an  offense  has  been  committed.  Mr.  Chitty  makes  the 
same  distinction.  In  his  work  on  Criminal  Law,  vol.  1,  p.  2S3,  he  says:  "  It  is, 
in  general,  necessar}^  not  onl}'  to  set  forth  on  the  record  all  the  circumstances 
which  make  up  the  statutable  definition  of  the  offense,  but  also  to  pursue  the 
precise  and  technical  language  in  which  they  are  expressed."  *'The  certainty 
essential  to  the  charge  consists  of  two  parts,  the  matter  to  be  charged,  and  the 
manner  of  charging  it."  1  Chitt.  Cr.  L.,  1C9, 170.  The  technical  niceties,  called 
by  Lord  Hale  unseemly  niceties,  which  were  allowed  to  prevail  in  the  early 
English  cases,  were  regretted  by  many  eminent  and  learned  judges  in  Eng- 
land—  Lord  Hale,  Lord  Kenyon^Lord  EUenborough  and  Lord  Mansfield  being 
among  the  number;  but  these  regrets  related  to  mere  formal  objections  based 
upon  the  manner  of  charging  the  offense  in  the  use  of  words,  or  even  in  the 
omission  of  a  letter.     Chitt.  Cr.  L.,  170  et  seq.;  2  Hale's  Pi.  Cr.,  193. 

But  none  of  the  judges  have  gone  so  far  as  to  admit  that  it  would  be  safe  in 
practice  to  relax  the  rule  which  requires  clearness  and  certainty  as  to  the  mat- 
ter charged.  This  embraces  "a  certain  description  of  the  crime  of  which  the 
defendant  is  accused,  and  a  statement  of  the  facts  by  which  it  is  constituted, 
that  the  accused  may  know  what  crime  he  is  called  upon  to  answer;  that  the 
jury  may  be  warranted  in  finding  a  verdict;  and  that  the  court  may  see  such 
a  definite  offense  upon  the  record;  that  the  judgment  and  punishment  which 
the  law  prescribes  may  be  applied;  that  the  defendant  may  plead  the  convic- 
tion or  acquittal,  should  he  be  again  called  to  answer  a  charge  for  the  same 
offense;. and,  I  may  add,  that  it  may  be  impossible  to  convict  an  innocent 
person  by  dispensing  with  proof  of  the  facts  and  circumstances  which  consti- 
tute the  crime."  1  Chitt.  Cr.  L.,  172.  "Therefore,  an  indictment  charging 
the  defendant  with  obtaining  money  by  false  pretenses,  without  stating  what 
were  the  particular  pretenses,  is  insufficient."  1  Chitt.  Cr.  L.,  171.  For  the 
defendant  must  be  advised,  not  only  of  what  he  has  to  answer,  but  the  court 
must  be  advised  what  the  pretenses  are;  for  it  is  not  every  false  pretense  which 
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will  bring  the  case  within  the  meaning  of  the  law.  Eex  v,  Goodhall,  Russ.  & 
Ii3^,  461 ;  Whart.  Cr.  L.,  sees.  20S6,  20S7. 

But  it  is  argued  on  the  part  of  the  prosecution  that  in  this  country  the 
courts  have  modified  this  rule,  and  dispensed  with  the  degree  of  certainty 
formerly  required  in  setting  out  an  offense  in  an  indictment,  and  that  now  it  is 
necessary  only  to  charge  the  offense  in  the  words  of  the  act  creating  it;  that 
in  this  case  the  facts  and  circumstances  could  not  be  set  out  because  unknown 
to  the  attorney  for  the  United  States;  and  that  this  case  is  governed  by  rules 
and  principles  entirely  different  from  a  case  arising  under  the  law  for  obtaining 
goods  by  false  pretenses ;  that  the  false  representation  or  device  or  collusion 
with  an  officer  of  the  revenue,  or  the  exhibition  of  any  false  sample,  is  not  a 
material  part  or  element  of  the  oflFense,  and  therefore  need  not  be  set  forth  in 
describing  it,  and  that  the  words  "or  otherwise"  employed  in  the  statute,  so 
far  enlarge  the  definition  of  the  oflFense,  as  to  make  what  precedes  them  en- 
tirely immaterial,  and  do  in  eflFect  obliterate  it  altogether,  and  bring  within 
the  meaning  of  the  act  any  entry  made  by  the  payment  of  less  than  the  amount 
of  duty  legally  due  thereon,  though  such  entry  was  made  through  ignorance 
or  mistake,  and  with  no  intention  to  defraud  the  revenue.  To  sustain  this 
view  the  attorney  for  the  United  States  adduces  a  decision  of  the  district  court 
of  the  United  States,  for  the  eastern  district  of  Michigan,  in  a  case  arising 
under  the  same  act  of  congress  and  the  same  section  of  the  act  as  the  case  here 
under  consideration.     Int.  Rev.  Rec,  vol.  13,  pp.  195-6. 

Before  referring  to  this  decision  it  may  be  well  to  dispose  of  some  of  the 
positions  asserted  in  the  argument  as  just  stated.  It  is  clear  that  the  supreme 
court,  in  the  case  of  The  United  States  v.  Mills,  above  cited,  and  which  is  relied 
upon  to  sustain  the  position  that  certainty  and  particularity  are  no  longer  nec- 
essary in  charging  the  matter  of  the  offense,  does  not  sustain  that  position,  but 
quite  the  contrary,  as  has  been  shown  above;  that  it  changed  in  no  respect  the 
rule  laid  down  by  Chitty,  as  the  exponent  of  the  most  learned,  wise  and  just 
tribunals  of  England,  making  a  distinction  between  formal  and  technical 
niceties  in  words,  and  the  statement  of  substantial  matters  —  and  that  is  cer- 
tainly substantial  matter  which  is  descriptive  of  the  oflfense,  and  which  must 
be  proved  as  laid  — and  nothing  can  be  proved  to  sustain  the  indictment  which 
is  not  charged  therein. 

The  reason  given  for  not  having  set  out  the  circumstances  of  the  offense, 
that  it  was  impossible  because  they  could  not  be  known,  is  untenable,  because 
the  grand  jury  could  find  no  bill  without  proof  of  such  facts,  and  they  must 
be  within  the  knowledge  of  the  prosecuting  officer  before  he  can  conclude  that 
such  offense  has  been  committed,  and  before  he  will  consent  to  lay  a  bill  before 
the  grand  jury,  unless  the  position  be  true  that  the  words  "or  otherwise,"  in 
the  statute,  must  be  construed  to  create  an  offense  under  the  act,  in  which 
there  is  neither  intent  nor  ingredient  of  fraud.  If  such  be  the  correct  con- 
struction of  those  words,  then  the  indictment  need  not  charge  that  the  entry 
was  effected  by  false  sample,  false  representation  or  device,  or  by  collusion,  but 
simply  that  the  entry  was  effected  at  less  than  the  true  weight  or  measure 
thereof,  for  that  would  be  otherwise  than  by  false  representation  or  device. 
But  the  rule  that  effect  must  be  given  to  all  the  words  of  an  act,  and  that  none 
of  the  provisions  of  an  act  must  fail  unless  so  repugnant  that  they  cannot  be 
reconciled,  must  not  be  overlooked.  Congress  surely  meant  something  by  the 
words,  "  by  the  exhibition  of  any  false  sample,  or  by  means  of  any  false  repre- 
sentation or  device,  or  by  collusion  with  any  officer  of  the  revenue;"  and  also 
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meant  something  by  the  words  "or  otherwise."  Congress  intended  to  make 
any  fraudulent  means,  whether  by  sample,  representation,  device,  collusion  or 
otherwise,  an  ingredient  of  the  offense;  and  if  the  fraudulent  entry  were 
eflfected  by  any  other  means  than  by  false  sample,  false  representation  or  de- 
vice, or  collusion  with  an  oflBcer  of  the  revenue,  such  fraudulent  means  would 
be  included  in  the  words  "or  otherwise"  in  the  act.  There  is  no  other  rea- 
sonable construction  by  \vhich  all  the  provisions  of  the  act  can  stand  together. 
The  words  "  or  otherwise "  must  be  interpreted  to  mean  or  by  any  other 
fraudulent  means  whatsoever,  or  they  mean  nothing  and  are  mere  surplusage. 
The  construction  which  gives  them  effect,  and  does  not  destroy  the  effect  of 
the  other  provisions  of  this  section  of  the  act,  is  clearly  correct.  The  means 
used  in  effecting  the  entry  is  made  by  the  act  the  verj'  gist  of  the  offense,  and 
without  which  no  offense  can  be  committed,  and  if  so,  the  means  by  which  it 
was  effected  must  be  set  out  and  clearly  stated  in  the  indictment.  Such  facts 
and  circumstances  as  will  show  that  a  false  sample  was  exhibited,  in  what  false 
and  to  whom  exhibited,  what  false  representations  were  made,  and  to  whom, 
what  false  device  was  used  and  how,  with  what  officer  of  the  revenue  the  col- 
lusion was  had,  or  how  or  by  what  other  fraudulent  means,  if  any,  the  entry 
was  effected.  It  is  admitted  by  the  learned  judge,  in  the  case  of  The  United 
States  V.  Ballard,  supi^a^  that  the  means  adopted  to  commit  the  offense  would 
inevitably  constitute  one  of  its  elements,  but  for  the  concluding  clause  "or 
otherwise;"  that  "  these  words  render  that  unlimited  and  general,  which,  by  the 
preceding  clauses,  without  these  words,  would  be  limited  and  specific,"  and 
that  that  clause  does  not,  like  what  precedes  it,  relate  simply  to  the  means  by 
which  the  offense  is  committed,  but  also  to  the  manner  in  which  the  entry  is 
made,  and  that,  therefore,  "  the  facts  answering  to  the  preliminary  clauses  of 
the  section  may  or  may  not  be  alleged  in  the  indictment  at  the  option  of  the 
pleader;"  and  as  a  consequence,  if  not  alleged,  they  need  none  of  them  to  be 
proved  in  order  to  convict  the  defendant.  With  this  view  I  cannot  agree,  as 
it  would  seem  entirely  to  change  the  rule  above  stated  for  the  construction  of 
statutes,  and  introduce  into  the  criminal  practice  a  laxity  and  uncertainty 
always  carefully  avoided  by  the  purest  and  wisest  tribunals  in  the  administra- 
tion of  criminal  justice. 

It  is  evident,  by  reference  to  and  comparison  of  some  of  the  decisions  of  the 
ablest  judges  both  in  England  and  this  country,  that  the  rule  as  to  certainty 
of  the  matter  charged  has  not  been  changed  or  modified.  Rex  v.  Holland, 
5  Term  R,  623;  Commonwealth  v.  McAtee,  8  Dana  (Ky.),  29;  People  v.  Tay- 
lor, 3  Denio,  91;  Biggs  v,  Peo|)!e,.8  Barb.,  547.  All  the  counts  in  the  indict- 
ment which  profess  to  charge  an  offense  to  have  been  committed  under  the 
section  and  act  above  referred  to  are  defective  in  not  having  set  out  the  cir- 
cumstances required,  as  I  have  shown*  above.  And  this  is  in  accordance  with 
the  ruling  of  this  court  in  the  case  of  The  United  States  v,  Conant,  and  has 
been  the  uniform  ruling  in  all  similar  cases.  Upon  a  thorough  re-examination 
of  the  authorities,  I  see  no  reason  for  changing  or  reversing  those  decisions  or 
for  adopting  a  different  rule.  Other  defects  have  been  pointed  out  in  this  in- 
dictment, but  I  do  not  deem  it  necessary  to  examine  it  further,  as  the  question 
discussed  disposes  of  the  case.     The  indictment  must  be  quashed. 

g  2557.  Assault. —  An  indictment  for  assault  with  intent  to  kill  is  not  sufl&cient,  under  a 
statute  punishing  assault  and  battery  with  intent  to  Jtill.  United  States  v,  Lloyd,  4  Cr.  C  C, 
488;  United  States  v.  Turley,  4  Cr.  C.  C,  334. 

§  2558.  An  indictment  for  assault  and  battery  with   intent  to  kill  was  held  soffioient, 
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although  it  did  not  allege  that  the  assault  and  battery  was  wilful,  unlawful  or  malicious,  and 
did  not  set  forth  the  manner  of  the  beating  or  the  weapon.  United  States  v.  Lloyd,  4  Or.  C. 
a,  472. 

§  2559.  An  indictment  under  the  penitentiary  act  for  the  District  of  Columbia,  for  assault 
and 'battery  with  intent  to  kill,  need  only  describe  the  offense  as  it  is  described  at  common 
law,  with  the  addition  of  words  charging  the  intent  to  kill.  It  need  not  set  forth  the  manner 
and  extent  of  the  assault,  nor  name  the  weapon  used.  The  indictment  need  not  charge  the 
assault  to  have  been  felonious  or  malicious,  nor  that  the  homicide,  if  it  had  been  perpetrated, 
would  have  been  felonious  or  malicious,  since  the  statute  does  not  require  the  assault  to  have 
been  so  made.  Such  an  indictment  does  not  require  evidence  of  mjilice  prepense,  or  other 
matter  going  to  constitute  the  offense  of  murder,  if  death  had  ensued.  United  States  v.  Her- 
bert,* 5  Cr.  C.  C,  87. 

§  2560.  In  bankruptcy.—  An  indictment  against  a  bankrupt  for  filing  fraudulent  schedules 
need  not  allege  that  the  defendant  at  that  time  had  taken  the  oath  of  allegiance.  United 
States  v.  Clark,*  1  Low.,  402. 

§2561.  An  indictment  under  section  44  of  the  bankrupt  act  of  1867,  for  obtaining  goods 
upon  credit,  is  insufficient  if  containing  only  general  averments  of  the  pendency  of  the  bank- 
rupt proceedings.  All  facts  must  be  averred  to  show  the  jurisdiction  of  the  court  in  that 
proceeding.    United  States  v,  Prescott,*2  Abb.,  109;  2  Biss.,  325. 

§  2562.  An  indictment  under  section  44  of  the  bankrupt  act  of  1867,  for  obtaining  goods  upon 
credit,  should  specify  the  goods  purchased  as  definitely  as  in  the  declaration  in  an  action  in 
trover.    IbicL 

g  2563.  In  an  indictment  under  section  44  of  the  bankrupt  act  of  1867,  for  obtaining  goods 
upon  credit,  the  word  feloniously  should  be  omitted,  because  the  offense  is  a  misdemeanor. 
IbicL 

§  2564.  An  indictment,  under  section  44  of  the  bankruptcy  act  of  March  2,  1867,  punish- 
ing the  offense  of  making  a  conveyance  with  intent  to  keep  property  from  an  assignee  in 
bankruptcy,  which  merely  avers  the  commencement  of  proceedings  in  bankruptcy  pursuant 
t  J  the  act,  without  in  any  way  describing  the  proceedings,  except  by  the  names  of  the  cred- 
i.ors,  is  insufficient.  It  must  appear  from  the  indictment  that  proceedings  in  bankruptcy 
had  been  commenced  before  a  court  of  competent  jurisdiction,  in  which  an  assignee  could  be 
appointed.  It  should  state  the  time,  place  and  tribunal  before  which  the  proceedings  were  had. 
United  States  v.  Latorre,*  8  Blatch.,  134.  The  defendant  was  indicted  for  attempting  to  ac- 
count for  a  part  of  his  property  by  fictitious  losses,  and  for  secreting  certain  of  his  property 
after  the  commencement  of  proceedings  in  bankruptcy.  It  was  objected  that  the  offenses 
charged  were  not  alleged  to  have  been  committed  after  the  commencement  of  proceedings  in 
bankruptcy.  The  averments  were  as  follows:  That  the  defendant,  on  his  own  petition,  filed, 
etc.,  was  lawfully  adjudged  a  bankrupt,  and,  after  the  commencement  of  proceedings  in 
bankruptcy,  in  the  said  case,  he  was  required  by  the  court  to  attend  and  submit  to  an  ex- 
amination on  oath,  etc. ;  that  he  did  attend,  etc. ;  that  he  was  then  inquired  of,  etc.,  and  that 
he  then  and  there,  w^th  intent  to  defraud  his  creditors,  falsely  and  fraudulently  attempted, 
eta  Held,  that  the  averment  was  sufficient.  United  States  v.  Crane,*  3  Cliff.,  211.  An 
averment  that  certain  money  belonged  to  the  defendant,  and  was  assignable  under  the  bank- 
rupt act,  is  a  sufficient  averment  that  the  money  was  the  property'  of  the  defendant.     Ibid, 

§  2565.  Section  5132  of  the  Revised  Stat  ites  punishes  a  person  respecting  whom  proceed- 
ings in  bankruptcy  are  commenced,  who,  with  intent  to  defraud,  wilfully  and  fraudulently 
conceals  from  his  assignee,  or  omits  from  his  inventoiy,  any  property  or  effects  required  by 
the  title  to  be  described  therein.  It  is  held  that  an  indictment  under  this  section,  which  al- 
leges that  the  defendant  has  concealed  property  which  was  of  a  kind  required  to  be  described 
in  his  inventory,  and  that  it  was  a  great  part  of  what  should  have  come  to  the  assignee,  is 
sufficient  though  it  does  not  allege  directly  that  the  property  withheld  belonged  to  the  bank- 
rupt on  the  day  when  the  proceedings  were  begun.  The  allegation  as  to  time  is  a  mere 
formal  defect,  and  section  1025  of  the  Revised  Statutes  requires  the  courts  not  to  hold  an  in- 
dictment insufficient  for  any  defect  or  imperfection  in  matter  of  form  only,  which  shall  not 
tend  to  prejudice  the  defendant.     United  States  v.  Jackson,*  2  Fed.  R.,  502. 

§  2566.  Carrying  away  free  negro. —  An  indictment  under  the  seventeenth  section  of  the 
penitentiary  act  of  March  2,  1831,  declaring  that  if  any  free  person  shall  carry  away  any  free 
negroes,  etc.,  he  shall  be  punished,  etc.,  need  not  allege  that  the  defendant  is  a  free  white 
person,  since  the  language  of  the  act  applies  to  free  colored  persons  as  well.  United  States 
V.  Hennins.  4  Cr.  C.  C,  645. 

§  2567.  Civil  rights.—  An  indictment  under  the  act  of  April  9, 1866,  alleging  that  a  certain 
person  of  the  African  race,  a  citizen  of  the  United  States,  is  denied  the  right  to  testify,  etc., 
need  not  allege  that  white  citizens  enjoy  the  right  to  testify.  The  court  will  take  notice  of 
the  provisions  of  the  state  law.     UnlteJ  ^^tatea  v.  Rhodes,*  1  Abb.,  28. 
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g  2568.  An  indictment  unrlor  the  civil  rights  statute,  for  refusing  a  colored  person  any  priv- 
ileges accorded  to  white  persons,  must  allege  that  the  person  to  whom  the  privileges  were  de- 
nied was  a  citizen  of  the  United  States.     United  States  v.  Taylor,*  9  Biss.,  473. 

§  2509.  An  indictment  under  the  enforcement  act  of  May  81,  1870,  sliould  state  that  the 
offense  charged  was  committed  against  the  person  injured  by  reason  of  his  race,  color  or  pre- 
vious condition  of  servitude.  United  States  v.  Cruikshank,  1  Woods,  319;  S.  C,  2  Otto,  543 
(Const.,  §^898-911). 

§  2570.  A  statute  provided  for  the  punishment  of  all  persona  who  conspire  **to  injure,  op- 
press, threaten  or  intimidate  any  citizen,  with  intent  to  prevent  or  hinder  his  free  exercise 
and  enjoyment  of  any  right  or  privilege  granted  or  secured  to  him  by  the  constitution  or 
laws  of  the  United  States."  An  indictment  under  the  act  charged  a  conspiracy  to  hinder 
and  prevent  certain  citizens  in  the  free  exercise  and  enjoyment  of  "every,  each,  all,  and  sin- 
gular the  several  rights  and  privileges  granted,"  etc.  Held,  that  the  indictment  was  defective 
because  it  did  not  specify,  as  it  should  have  specitied,  some  particular  right.     Ibid, 

^  2571.  To  sustain  an  indictment  under  the  sixtii  section  of  the  enforcement  act  of  May  31, 
1870,  it  must  appear  that  the  right  which  the  conspiratoi-s  intended  to  hinder  or  prevent  was 
one  granted  or  secured  by  the  constitution  or  laws  of  the  United  States.  If  it  does  not  so 
appear,  the  alleged  criminal  matter  has  not  been  made  indictable  by  any  act  of  congress.  An 
indictment  under  this  law  for  conspiracy  to  prevent  and  delay  citizens  of  a  state  in  the  free 
exercise  and  enjoyment  of  their  lawful  right  and  privilege  to  assemble  for  a  lawful  and 
peaceful  purpose  is  insufficient,  because  the  right  existed  previous  to  and  independent  of  the 
constitution.  So  also  indictments  for  conspiring  to  prevent  citizens  of  a  state  from  carrying 
arms ;  for  conspiring  to  deprive  citizens  of  a  state  of  their  lives  and  liberty ;  for  conspiring 
to  prevent  certain  citizens  of  the  United  States  within  a  certain  state  from  enjoying  the  equal 
protection  of  the  laws  of  the  state  and  of  the  United  States,  where  it  is  not  alleged  that  this 
was  on  account  of  the  race,  color,  etc.,  of  the  parties;  for  conspiring  to  prevent  certain  citi- 
zens of  a  state  from  voting  at  an  election  in  the  state,  where  it  does  not  appear  that  it  was 
on  account  of  the  race,  etc.,  of  the  citizens  named;  and  for  conspiring  to  commit  a  breach  of 
the  peace  against-citizens  of  a  state  on  account  of  their  having  voted  at  an  election  held  in 
the  state.  All  tliese  counts  are  bad  for  the  same  reason  as  above  set  forth,  viz.,  that  the 
charges  mentioned  do  not  show  the  intent  of  the  deft^ndants  to  hinder  or  prevent  the  enjoy- 
ment of  any  right  secured  by  the  constitution.     Ibid, 

§  2572.  An  indictment  that  avers  in  substance  that  one  Ah  Koo  was  deprived  of  aright 
secured  to  him  by  the  sixteeutlk  section  of  an  act  of  congress  of  May  31,  1870,  in  this,  that 
there  was  exacted  from  him  $4  by  the  defendant,  who  was  tlien  and  there  a  duly  elected  col- 
lector of  taxes  in  Trinity  county,  under  color  of  a  certain  law  of  the  state  of  California, 
which  the  indictment  particularly  sets  forth,  is  held  to  be  insufficient  for  not  averring  that 
Ah  Koo  was  a  foreign  minor  and  within  the  provisions  of  the  state  law.  Tlie  object  of  this 
act  was  to  forbid  the  execution  of  state  laws  which  by  the  act  itself  are  made  void.  United 
States  V.  Jackson,*  3  Saw.,  59. 

§2578.  Common  st?old,— An  indictment  charging  the  defendant  with  being  a  common 
slanderer,  or  an  indictment  charging  the  defendant  with  being  a  common  brawler,  is  not 
good,  for  want  of  that  technical  description  to  charge  the  defendant  as  a  common  scold  or 
baratrix,  which  is  the  only  indictable  otfense  of  this  class.  United  States  v,  Royall,*  3  Or. 
C.  C,  618. 

§  2574.  Contempt. —  An  indictment  for  using  contemptuous  and  threatening  language  to 
a  justice  of  the  peace,  in  the  exercise  of  liis  official  duties,  should  set  forth  the  words,  the 
day  and  the  month,  and  should  also  state  that  the  magistrate  was  in  the  exercise  of  his  judi- 
cial functions.     United  States  v,  Beale,  4  Cr.  C.  C,  313. 

§  2575.  Corruption  in  offlee. —  An  indictment  against  a  justice  of  tlie  peace  for  corruptly 
taking  insufficient  security  for  the  appearance  of  one  indicted  and  arrested  for  a  criminal 
offense  need  not  state  in  what  respect  the  security  taken  was  insufficient,  nor  set  out  the 
security  taken,  nor  aver  that  the  defendant  oi*dered  the  offender  to  be  discharged  from  arrest. 
United  States  v.  Clark,  4  Cr.  C.  C,  506.  The  indictment  should  set  out  affirmatively  suffi- 
cient allegations  to  make  out  the  offense  charged,  and  leave  nothing  to  be  supplied  by  infer- 
ence or  proof.  An  indictment  of  an  officer  for  malfeasance  in  office,  which  charges  that  the 
defendant  received  items  in  account  to  which  he  was  not  entitled,  and  thereby  wilfully  and 
coiTuptly  was  guilty  of  malfeasance,  is  not  sufficient.  It  must  specify  those  items  definitely. 
Es;>ecially  so,  when  a  statute  of  the  territory,  after  enumerating  the  fees  to  be  allowed  to  Ih^i 
officer,  declares  that  he  shall  for  all  services  not  enumerated  be  allowed  a  reasonable  com- 
pensation.    McCar.hy  v.  Territory  of  Wyoming,*  1  Wyom.  Ty,  311. 

§  157«.  Cutting  timber. —  If  the  indictment  under  the  act  of  March  2,  1831,  forbidding  the 
removal  of  timber  i'lom  public  lands,  coucaius  the  proper  averment  specifying  the  lauds  by 
township,  range,  section  and  quarter  action,  it  is  not  necessary  to  aver  that  the  timber  was 
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removed  from  the  lands  on  which  it  was  grown  and  cut.    United  States  v,  Schuler,*  6 
McL..  28. 

§S  2577.  An  indictment  for  cutting  timber  on  public  lands,  contrary  to  the  act  of  congress, 
need  not  specify  every  kind  of  timber  cut.  Under  the  allegation  of  *' other  timber/'  proof  of 
the  cutting  of  any  kind  may  be  made.    United  States  v.  Redy,*  5  McL.,  858. 

§  2578.  An  indictment,  under  the  act  of  1831,  declaring  the  act  of  ** cutting  any  live  oak  ot 
rod  cedar,  or  other  timber  from  any  lands  of  the  United  States,  with  intent  to  export,  use  ot 
employ  the  same  in  any  manner  whatever  other  than  for  the  use  of  the  navy  of  the  United 
Slates,"  to  be  a  misdemeanor,  which  charges  the  offense  in  the  language  of  the  statute, 
describing  the  place  specially  by  county,  township,  range  and  section,  is  sufficient.  The  in- 
dictment need  not  specify  the  class  of  lands  on  which  the  trespass  was  committed  so  as  to 
distinguish  between  lands  reserved  and  those  not  reserved  for  naval  purposes  by  the  act  of 
1817,  since  the  act  of  1831  extends  the  provisions  of  the  former  act  to  all  the  public  timber, 
whether  naval  or  otherwise.     United  States  v,  Thompson,*  6  McL.,  56. 

?i  2579.  No  criminal  intent  need  be  averred  in  an  indictment  under  the  above  act.  The  law 
will  presume  the  criminal  intent  from  proof  of  the  acts  set  forth  in  the  language  of  the 
statute.     IbicL 

§  2580.  An  indictment  based  on  the  act  of  March  2,  1831,  punishing  an^  person  who  '*  shall 
cut,  or  be  employed  in  cutting,  or  shall  remove,  or  be  employed  in  removing,  or  aid  and  as- 
sist in  removing,  any  live  oak  or  red  cedar  trees,  or  other  timber,  from  the  lands  of  the  United 
States,  with  intent  to  export,  dispose  of,  use  or  employ  the  same  in  any  manner  whatsoever, 
other  than  for  the  use  of  the  navy  of  the  United  States,"  which  charges  the  removal  to  have 
been  *'from  lands  of  the  United  States  at  the  mouth  of  the  river  Muskegon  aforesaid,"  is  held 
to  be  insufficient  in  describing  the  locus  in  quo.  The  lands  of  the  United  States  being  divided 
and  subdivided  by  official  surveys  and  plats,  the  description  required  by  the  statute  demands 
that  the  indictment  should  conform  to  the  statutory  designation,  exhibiting  the  range,  town- 
ship, section  and  quarter  section  on  which  the  trespass  was  committed.  That  the  indictment 
follows  the  exact  language  of  the  statute  does  not  render  the  above  description  sufficient, 
since  the  description  is  not  sufficiently  certain  to  apprise  the  defendant  of  the  particular  matter 
with  which  he  is  charged.     United  States  i\  Schuler,*  8  McL.,  28. 

§  25S1.  An  indictment  under  the  above  act  need  not  allege  the  removal  to  have  been  done 
knowingly.  The  guilty  knowledge  will  be  presumed  from  proof  of  the  act,  leaving  to  the 
defense  to  rebut  such  presumption  by  evidence  showing  mistake  or  ignorance  of  section  lines, 
etc.     Ibid. 

§  2582.  ]>efranding  governnieiit. —  An  indictment  for  a  fraud  on  the  government  in  pro- 
curing money  on  a  fraudulent  pension  certificate  should  allege  the  circumstances  constituting 
the  fraud  with  such  particularity  as  will  enable  the  accused  to  prepare  his  defense  and  plead 
the  judgment  as  a  bar  to  any  subsequent  prosecution  for  the  same  offense.  United  States  v» 
Goggin,  1  Fed.  R,  49;  9  Biss.,  269  (g§  2062-68). 

g  2583.  Fraud  is  an  inference  of  law  from  certain  facts,  and  the  indictment  must  aver  all 
the  facts  which  constituted  the  fraud.  Whether  an  act  has  been  fraudulently  done  is  a  ques- 
tion of  law.     Ibid. 

^  2584.  An  indictment  for  defrauding  the  United  States,  which  describes  the  fraudulent 
means  by  which  the  defendant  received  the  money  from  a  navy  agent,  and  also  describes  in 
the  same  count  the  fraudulent  means  by  which  he  procured  a  requisition  covering  the  amount 
to  be  issued  by  tlie  navy  agent  upon  the  treasury,  cannot  be  objected  to  as  stating  two  dis- 
tinct offenses  in  the  same  count.     United  States  v.  Watkins,*  3  Cr.  C.  C,  441. 

§  2585.  Although  an  indictment  avers  that  the  defendant  was  the  fourth  auditor  of  the 
treasury  at  the  time  he  did  the  act  complained  of,  and  sets  forth  so  much  of  his  duty  as  fourth 
auditor,  and  so  much  of  the  duty  of  the  navy  agent,  as  is  supposed  to  be  necessary  or  proper 
to  show  how  the  defendant's  letter  written  to  the  navy  agent  and  his  draft  drawn  on  that 
officer  mipht  deceive  or  impose  upon  him,  so  as  to  induce  him  to  pay  the  draft;  and  how  his 
pretense  that  a  certain  sum  was  required  for  the  use  of  the  navy,  for  payment  of  arrearages, 
might  deceive  or  impose  upon  the  secretary  of  the  navy,  so  as  to  induce  him  to  increase  a 
certain  requisition  in  favor  of  the  navy  agent,  and  to  show  why  these  officers  should  have 
given  their  confidence  to  the  defendant ;  yet  this  averment  of  the  official  character  and  duties 
of  the  defeiKlant  is  not  an  averment  that  the  acts  with  which  he  is  charged  were  committed  by 
him  in  or  by  virtue  of  his  office,  or  constituted  any  violation  or  neglect  of  his  duties,  and  can- 
not im  considered  as  a  charge  of  malversation  in  office.  United  States  v,  Watkins,*  8  Cr.  C. 
C,  441. 

g  2586.  An  indictment  intended  to  be  for  fraud  must  aver  the  means  by  which  the  fraud 

was  effected.    An  indictment  for  fraud  upon  the  United  States,  in  obtaining  public  money 

from  a  navy  agent,  perpetrated  by  false  pretenses,  must  aver  what  was  pretended,  and  that 

what  was  pretended  was  false,  and  wherein  and  in  what  particular  it  was  false.     An  aver- 
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ment  that  the  defendant  did,  "ostensibly  for  the  public  service,  but  falsely  and  without 
authority,  cause  and  procure  to  be  issued  from  the  navy  department  a  certain  requisition," 
etc.,  does  not  amount  to  au  averment  that  the  accused  pretended  or  affirmed  to  the  secretary 
of  the  navy,  or  any  other  officer  of  the  navy  department,  that  the  requisition  was  for  the 
public  service ;  nor  is  an  averment  that  the  letters  were  sent  to  the  navj'  agent,  and  the  drafts 
were  drawn  on  him  and  sold,  and  the  requisition  upon  the  treasury  was  obtained,  "  as  false 
pretenses,"  sufficient  in  this  respect.     Ibid, 

§2587.  Under  section  5438,  United  States  Revised  Statutes,  which  provides  that  **  every 
person  who  makes  or  causes  to  be  made,  or  presents  or  causes  to  be  presented,  for  paymeui  or 
approval,"  any  claim  against  the  government,  knowing  it  to  be  false,  shall  be  guilty,  an  Iq- 
dictment  which  charges  that  the  accused  did  **  unlawfully  make  a  claim  against  th(»  govern- 
ment of  the  United  States,"  well  knowing  the  same  to  be  false,  etc.,  is  insufficient.  It  shmi'd 
charge  that  the  claim  was  made  '*  for  payment  or  approval."  It  is  sufficient  to  charge  a  pres- 
entation to  the  "First  Auditor  of  the  Treasury,"  without  naming  the  person  who  held  sueli 
office.  The  different  items  of  an  account  may  be  included  in  one  count  of  the  indictiuent; 
it  is  not  necessary  that  there  should  be  separate  counts  for  each  false  item.  United  Stites  v. 
Ambrose,*  2  Fed.  R.,  764. 

§  2oS8«  Datles. —  Written  instruments  do  not  enter  into  the  gist  of  the  offense  created  by 
section  5145  of  the  Revised  Statutes,  which  provides  that  *' every  person  who,  by  any  means 
whatever,  knowingly  effects  or  aids  in  effecting  any  entry  of  any  goods,  wares  or  merchan- 
dise, at  less  than  the  true  weight  or  measure  thereof,  or  upon  a  false  classification  thereof  as 
to  quality  or  value,  or  by  the  payment  of  less  than  the  amount  of  duty  thereon,  shall  be  fined.** 
etc.  It  is  not  necessary,  therefore,  that  an  information  for  tbis  offense  Should  set  out,  ac- 
cording to  their  tenor,  the  written  instruments,  by  means  of  which  the  offense  was  com- 
mitted.    United  States  v.  MoUer,*  16  Blatch.,  65. 

§  2589.  In  an  indictment  for  smuggling  it  seems  that  it  is  not  sufficient  to  allege  that  the 
importation  was  contrary  to  law.  The  facts  constituting  such  illegality  must  be  shown,  or 
the  particular  illegality  intended  to  be  proved  must  be  stated.  United  States  v.  Thomas,*  2 
Abb.,  119;  4  Ben.,  370. 

§  2690.  Election  laws  —  Frandalent  registration.—  An  indictment  for  fraudulently  regis- 
tering as  a  voter  is  insufficient  which  simply  charges  that  the  defendant  fraudulently  regis- 
tered, though  those  are  the  words  of  the  statute.  The  indictment  must  point  out  the  fraud 
which  it  is  supposed  the  defendant  committed,  so  that  he  can  know  what  it  is  that  he  is  called 
upon  to  explain  and  be  enabled  to  prepare  his  defense.  United  States  v.  Hirsclifield,*  13 
Blatchv,  830. 

g  2591.  An  indictment  for  fraudulently  registering  as  a  voter  is  insufficient  which  does  not 
show  the  facts  which  precluded  the  defendant  from  registering.  To  allege  that  it  was  be- 
cause he  was  an  alien  is  insufficient.     Ibid, 

§  2592.  In  considering  the  sufficiency  of  an  indictment  under  the  laws  of  the  United  States 
for  fraudulently  registering  or  attempting  to  register  at  a  congressional  election,  the  court 
have  a  right  to  take  judicial  notice  of  state  statutes  referred  to  in  the  indictment  United 
States  V.  Quinn,  8  Blatch.,  67. 

§  2593.  allegation  as  to  race  and  eolor.—  The  fourth  section  of  the  act  of  congress  of 

May  30,  1870,  punishes  any  person  who,  "  by  force,  bribery,  threats,  intimidation,  or  other 
unlawful  means,  shall  hinder,  delay  or  prevent,  or  obstruct  any  citizen  from  doing  any  act 
required  to  be  done  to  qualify  him  to  vote,  or  from  voting  at  an  election.  It  was  held  by 
Bond,  J.,  that  an  indictment  under  this  section  against  judges  of  a  municipal  election  in  a 
state  for  unlawfully  preventing  and  obstructing  from  voting  at  such  election  persons  duly 
qualified,  and  an  indictment  for  refusing  to  register  as  voters  certain  citizens,  need  not  aver 
that  the  acts  charged  were  done  on  account  of  race,  color  or  previous  condition  of  servitude, 
or  that  they  were  done  under  color  or  in  execution  of  any  state  law.  But  Hughes,  J.,  held 
that  the  indictments  were  insufficient  without  the  allegation  as  to  race,  color,  etc.,  and  the 
division  was  certified  to  the  supreme  court.  United  States  v.  Petersburg  Judges  of  Election,* 
1  Hughes,  493. 

g  2594.  charging  that  yoter  was  qnalified.—  In  an  indictment  under  section  5511, 

Revised  Statutes,  for  unlawfully  preventing  a  qualified  voter  from  freely  exercising  the  right 
of  suffrage,  etc.,  it  is  sufficient  to  charge  that  the  person  who  was  prevented  was  a  qualified 
voter.  The  facts  on  which  the  right  to  vote  depends  need  not  be  set  out.  United  States  r. 
Cahill*  3  McC,  200;  S.  C,  9  Fed.  R„  80. 

g  2595.  An  indictment  found  under  section  19  of  the  act  of  May  31,  1870,  declaring  that  if, 
at  any  election  for  represeQtative  in  .  .  .  the  congress  of  the  United  States,  any 
pereon  shall,  .  .  .  by  .  .  .  bribery,  re wai'd,  or  offer  or  promise  thereof,  .  .  .  pre 
vent  any  qualified  voter  of  any  state  of  the  United  States  .  .  .  from  freely  exercising 
the  right  of  suffrage,    .    .     .     such  pcrsou  sliall  be  deemed  guilty  of  a  crime,  which  allies 
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thnt  the  pei-son  attempted  to  be  bribed  claimed  a  right  to  vote,  is  not  sufficient.  Tliis  is  not 
an  averment  that  the  person  was  a  qualified  voter.     United  States  v,  Hendric,*  3  Saw.,  479, 

g  2o9B. election  of  congressman.— An  indictment  under  section  5511,  Revised  Stat- 
utes, for  unlawfully  preventing  a  person  from  voting,  must  allege  that  the  election  was  for  a 
representative  in  congress,  and  that  the  voter  was  prevented  from  voting  for  a  representa- 
tive; it  is  not  enough  to  allege  that  the  election  was  one  at  which  a  representative  was  votod 
for.     United  States  v,  Cahill,*  3  McC,  200;  S.  C,  9  Fed.  R.,  80. 

§  2597.  bribing  a  minor.—  In  an  indictment  based  on  section  19  of  the  act  of  May  8t, 

1870,  an  allegation  that  the  defendant  knowingly  gave  A.  a  bribe  to  vote,  the  said  A.  being 
then  under  twenty-one  years  of  age,  is  held  to  mean  that  the  defendant  knew  A.  to  be  under 
age  when  he  oflfered  the  bribe.    United  States  v,  O'Neill,*  2  Saw.,  481. 

§  2598. connseling  and  advising.— Under  the  act  of  1870,  an  allegation  in  an  indictment 

that  the  accused  offered  a  certain  person  $2.50  to  vote,  amounts  to  an  averment  that  be 
counseled  and  advised  him  to  vote.     United  States  v,  Hendric,*  2  Saw.,  476. 

§  2599.  surplusage.- In  an  indictment  found  under  section  19  of  the  act  of  May  31, 

1870,  for  knowingly  offering  a  bribe  to  a  voter  who  had  already  voted  at  the  same  election,  in 
order  to  induce  him  to  vote  again,  the  allegation  that  the  voter  was  thus  prevented  from 
freely  exercising  the  right  of  suffrage  may  be  treated  as  surplusage.  United  States  v,  John- 
son,* 2  Saw.,  482. 

§  2€O0. place  of  holding  election.— The  allegation  in  the  above  indictment,  that  an 

election  was  had  at  a  precinct  in  the  county  of  Multnomah  and  state  of  Oregon,  is  equivalent 
to  an  allegation  that  such  election  was  held  at  a  precinct  in  the  representative  and  judicial 
district  of  Oregon ;  the  law  being,  and  the  court  taking  judicial  notice,  that  said  district  and 
state  are  identical  in  area.    Ibid, 

§  2()01.  The  allegation  in  this  indictment  that  the  election  was  held  at  East  Portland  pre- 
cinct is  equivalent  to  an  allegation  that  it  was  held  in  East  Portland  precinct.  This  allega- 
tion IS  also  a  sufficient  averment  that  East  Portland  precinct  is  an  election  precinct.     Ibid. 

%  2602.  legal  election.— The  averment  that  the  offense  was  committed  with  reference 

to  an  election  held  in  a  certain  precinct,  on  a  certain  day,  for  a  representative  in  congress, 
may  be  presumed  to  intend  a  legal  election.     Ibid. 

§  2603.  election  presumed. —  From  an  averment  that  the  person  whose  bribery  was 

attempted  had  already  voted  at  South  Portland  precinct,  it  may  be  implied  that  there  was  an 
election  there.    Ibid. 

§  2694.  bribe  olTered.- The  allegation  that  "the  defendant  did  give  to  Robert  Bruce 

the  sum  of  f -3.50  to  vote  at  said  election,"  makes  it  sufficiently  certain  that  the  bribe  was 
given  to  induce  Bruce  to  vote.    Ibid. 

§2605.  voting  without  a  right  to  vote.— Under  section  5511,  Revised  Statutes,  de- 
claring that  ''if,  at  any  election  for  representative  or  delegate  in  congress,  any  person  know- 
ingly personates  and  votes,  or  attempts  to  vote,  in  the  name  of  any  other  person ;  ...  or 
votes  more  than  once  at  the  same  election  for  any  candidate  for  the  same  office ;  or  votes  at 
any  place  where  he  may  not  be  lawfully  entitled  to  vote ;  or  votes  without  having  a  lawful 
right  to  vote,"  he  shall  be  punished,  etc.,  an  indictment  for  voting  without  a  lawful  right  to 
vote  should  allege  that  the  defendant  voted  knowing  that  he  had  no  right  to  vote.  The 
word  **  knowingly"  is  understood  and  implied  in  each  clause  of  this  sentence.  United  States 
17.  Watkinds,*  7  Saw.,  85. 

g  2606.  registration  —Refusfil  to  answer  questions.— Section  2026,  Revised  Statutes, 

provides  that  the  chief  supervisor  of  elections  shall  require  of  the  supervisors  of  elections, 
when  necessary,  lists  of  persons  who  may  register  and  vote,  or  either,  in  their  respective 
election  districts,  and  cause  the  names  of  those  upon  any  such  list,  whose  right  to  vote  or 
register  is  honestly  doubted,  to  be  verified  by  proper  inquiry  and  examination  at  the  respect- 
ive places  assigned  by  them  as  their  residences.  Section  5523  provides  for  the  punishment 
of  those  who  refuse  to  answer  such  inquiry,  or  give  false  information  in  respect  to  such  in- 
quiries. It  is  held  that  an  indictment  under  this  latter  section,  which  does  not  aver  that  the 
refusal  to  answer  by  the  defendant  was  made  at  the  place  assigned  by  him  in  the  registration 
list  as  his  place  of  residence,  is  insufficient.     United  States  v.  Davis,*  6  Fed.  R.,  682. 

g  2607.  Fraud  is  an  inference  from  certain  facts,  and  is  not  sufficiently  set  forth  in  an  in- 
dictment, unless  all  the  facts  are  averred  which  in  law  constitute  fraud.  An  averment  that 
the  act  was  done  with  intent  to  commit  fraud  is  equivalent  to  an  averment  that  it  was  done 
fraudulently,  and  no  such  averments  can  supply  the  place  of  an  averment  of  the  facts  from 
which  the  legal  inference  of  fraud  is  to  be  drawn.    United  States  v.  Watkins,*  3  Cr.  C.  C,  441. 

§  2608.  Deceit  is  an  essential  ingredient  of  fraud.  There  may  be  injuries  to  the  publio 
without  deceit,  and  they  may  be  indictable  at  common  law,  but  they  cannot  be  frauds.  The 
particular  deceitful  practices,  by  means  of  which  the  fraud  is  alleged  to  have  been  committed, 
mast  be  specially  set  forth.    Ibid, 
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§  2609.  Gaming. —  Under  an  act  prescribing  a  punishment  for  keeping  a  room  to  be  used 
or  occupied  for  gambling,  the  information  need  not  set  forth  the  names  of  the  persons  en- 
gaged at  play  in  the  house  complained  of.    Chase  v.  The  People,*  2  Colo.  Ty,  509. 

§  2010.  Under  a  statute  punishing  the  offense  '*of  keeping  a  faro-bank  or  other  common 
gaming  table,"  an  indictment  which  charges  the  keeping  of  "a  gaming  table  called  a  faro- 
bank  "  is  insuflRcient,  It  should  charge  the  keeping  of  a  common  gaming  table,  or  it  should 
charge  the  keeping  of  a  faro-bank.  United  States  v,  Cooley,  4  Cr.  C.  C,  707;  United  States 
r.  Milburn,  4  Cr.  C.  C,  719. 

^2611.  Under  an  act  punishing  the  offense  *'  of  keeping  a  faro-bank,  or  other  common 
gaming  table,"  and  the  offense  "  of  keeping  a  faro-bank  or  gaming  table,''  an  indictment  for 
keeping  "a  faro-bank  "  is  bad,  likewise  an  indictment  for  keeping  **a  ceitain  public  gaming 
table  called  a  faro-bank,"  and  likewise  an  indictment  for  keeping  '*  a  ^earning  table."  United 
ijtatesu  Ringgold,  5  Cr.  C.  C,  378;  United  States  v.  Milburn,  5  Cr.  C.  C,  390. 
>-  ^2012.  Homicide  —  Common  law  form.— An  indictment  for  murder  in  the  common  law 
form,  cliarging  the  act  to  have  been  done  *'  wilfully,  feloniously,  and  with  malice  afore- 
thought," is  sufficient,  under  a  statute  defining  the  crime  as  "perpetrated  without  authority 
of  law,  and  with  a  premeditated  design  to  effect  the  death  of  the  person  killed  or  of  any 
other  human  being."  The  indictment  in  such  a  case  need  not  follow  the  words  of  the  act. 
Territory  v.  Bannigan,*  1  Dak.  T'y,  451. 

g  2613.  Under  a  statute  which  divides  the  offense,  which  at  common  law  was  murder  in 
the  first  degree,  into  two  separate  and  distinct  grades, —  murder  in  the  first  and  second  de- 
grees,—  an  indictment  which  is  good  at  common  law  for  murder  in  the  first  degree  is  sufficient. 
The  offense  need  not  be  cliarged  to  have  been  committed  under  the  specific  circumstances 
named  in  the  statute,  and  in  the  terms  used  in  the  statute.  Ll^scIu  v,  Washington  Territory,* 
1  Wash.  Ty.  13. 

§  2(U4.  conviction  of  lower  degree.— Under  section  1035,  Revised  Statutes,  providing 

that  **in  all  criminal  causes  the  defendant  may  be  found  guilty  of  any  offense,  the  commis- 
sion of  which  is  necessarily  included  in  that  with  which  he  is  charged  in  the  indictment,** 
one  indicted  for  murder  under  section  5339  of  the  Revised  Statutes  may  be  found  guilty  of 
manslaughter  under  section  5341,  when  the  allegations  in  the  indictment,  leaving  out  the 
allegations  as  to  malice,  constitute  the  offense  of  manslaughter,  and  when  the  acts  charged,  if 
proved  to  have  been  done  unlawfully  and  wilfully  and  with  malice,  constitute  murder  within 
the  former  section,  but  if  proved  to  have  been  done  unlawfully  and  wilfully,  without  malice, 
constitute  manslaughter  within  the  latter  section.     United  States  v.  Leonard,*  18  Blatch.,  187. 

i$  2615.  certainty. —  In  an  indictment  for  murder  the  utmost  precision  and  definiteness 

of  allegation  is  necessary.    United  States  v.  Scott,  4  Biss.,  29  (g§  2222-27). 

§  2616.  "in  tho  fury  of  his  mind.'* —  An  indictment  for  manslaughter  need  not  aver 

that  the  act  was  done  by  the  prisoner  "  in  the  fury  of  his  mind."  United  States  r,  Frye,  4 
Cr.  C.  C.  530. 

§2617.  describing  wound,— An  indictment  for  murder  on  the  high  seas  need  not 

state  the  length  and  depth  of  the  wound.     United  States  v,  Maunier,*  1  Hughes,  412. 

§2618. aiding  and  abetting. —  Every  person  present  at  a  murder,  willingly  aiding  or 

abetting  its  perpetration,  is  guilty  of  murder,  and  may  be  indicted  and  convicted  as  princi- 
pal in  the  first  degree.  So  an  intiictment  is  good  which  charges  the  accused  with  murder 
by  being  present  and  doing  acts  aiding  and  abetting  its  perpetration.  United  States  r. 
Douglass,*  2  Blatch.,  207. 

§  2619.  Larceny. —  In  an  indictment  for  stealing  a  check  it  is  not  necessary  to  set  out  the 
check  in  hcec  verba,  but  it  is  sutficieut  if  set  out  according  to  its  legal  effect.  United  States 
V.  Wilson,*  1  Cr.  C.  C,  104. 

g  2620.  An  indictment  for  stealing  "sundry  pieces  of  silver  coin  of  the  value  of  twenty- 
five  dollars,  of  the  goods  and  chattels  of,"  etc,  is  too  vague.  United  States  v.  Kurtz,*  4  Cr. 
C.  C,  674. 

§  2621.  Where  a  statute  makes  it  a  felony  to  steal  tlie  notes  of  any  bank  established  by  a 
charter  from  the  United  States,  or  some  individual  state,  the  indictment  must  state  to  what 
particular  bank  the  note  belonged,  and  by  what  authority  it  was  chartered.  United  States 
V,  Porte,*!  Cr.  C.  C,  369. 

§  2622.  **  One  silver  coin  of  the  value  of  fifty  cents,  of  the  goods  and  chattels  of,"  etc.,  is 
a  suflicient  description  of  the  property  stolen.     United  States  v,  Rigsby,*  2  Cr.  C.  C,  364. 

^  262*j.  An  iiiuirlnH'nt  is  not  good  wliicli  describes  the  goods  as  belonging  to  A.  B.,  deceased. 
United  States  r.  Mason.*  2  Cr.  C.  C,  410. 

§  2624.  Where  two  are  indicted  separately  for  the  same  theft,  and  one  is  convicted,  it  is 
necessary,  on  the  trial  of  the  other,  to  prove  that  it  was  a  joint  theft,  and  that  both  w^ere 
present  at  the  act  of  taking  tho  goods ;  but  it  is  not  necessary  to  charge  in  the  indiclment 
that  the  theft  was  joint.     United  States  v,  HoUand,*  3  Cr.  C.  C,  254. 
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g  2625.  An  indictment  for  stealing  the  goods  of  the  wife  from  her  milliner's  shop  should 
allege  that  the  goods  belonged  to  the  husband.     United  States  v.  Murphy,*  4  Cr.  C.  C,  681. 

§  2626.  Under  the  penitentiary  act  of  March  S,  1831,  which  enacts  "that  every  person 
convicted  of  feloniously  stealing,  taking  and  carrying  away  any  goods  or  chattels,  or  other 
personal  property  of  the  value  of  $5  or  upwards,  or  any  bank-note  or  promi^scry  note,  or  any 
other  instrument  for  the  payment  or  delivery  of  money,  or  other  valuable  thing,  to  tl:e 
amount  of  $5  or  upwards,  shall  be  sentenced  to  siilTer  jninishment  and  labor,"  tlie  amount  as 
well  as  the  value  of  the  note  must  be  averred  in  the  indictment.  But  the  description  "one 
hundred  silver  coins  of  the  value  of  $75,"  is  sufficiently  certain.  Uuited  Stales  v\  Barry, 
4  Cr.  C.  C,  606. 

§  2627.  Under  the  penitentiary  act  of  March  2,  1831,  puuishinj;  *' every  person  convicted  of 
feloniously  stealing,  taking  and  carrying  away  .  .  .  any  bank-note,  promissory  note  or 
other  instrument  of  writing,  for  the  payment  of  money,'*  an  averment  that  the  note  stolen 
was  a  note  of  the  Union  Bank  of  Georgetown,  to  the  amount  of  5^10,  of  the  value  of  $10,  is 
sufficient.  It  is  not  necessary  to  allege  it  to  be  a  bank-note  for  the  payment  of  money  to  the 
amount  of  |10.     United  States  r.  McDaniel,  4  Cr.  C.  C,  721. 

§  2fi38.  National  bunks. —  Under  section  5209  of  the  Revised  Statutes,  which  makes  it  an 
offense  for  any  cashier  of  a  national  bank  to  make  any  false  entry  in  any  report  or  statement 
of  the  association  with  intent  to  defraud  the  association,  or  to  deceive  any  officer  of  the 
association,  or  agent  appointed  to  examine  the  affairs  of  such  association,  the  counts  in  an 
indictment  which  allege  only  an  intent  to  deceive  the  comptrollor  of  the  currency  are  of 
no  value,  since  that  officer  is  not  an  agent  appointed  to  examine  into  the  affairs  of  a  national 
bmking  association.  A  count  which  charges  the  making  of  a  false  report  of  the  condition 
of  the  bank,  whereas  the  offense  created  by  the  statute  consists  in  making  a  false  entry  in  a 
report,  would  not  for  that  reason  be  insufficient  to  support  a  verdict,  and  therefore  will  nc.t 
b?  quashed  on  a  motion  made  after  a  plea  has  been  entered.  United  States  v.  Bartow,*  10 
Fed.  R.,  874. 

§  2629.  Offenses  on  the  high  seas  —  Jurisdiction  —  Mnrder.—  In  an  indictment  for  murdi  r 
in  a  federal  court,  the  allegation  was  that  the  killing  was  done  on  board  a  ship  owned  by,  and 
belonging  to,  certain  persons  named,  who  are  alleged  to  be  citizens  of  the  United  States,  and 
tx>  have  been  done  upon  tho  high  seas  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  the  particular  court,  and  out  of  the  jurisdiction  of  the  courts  of  the 
United  States.  Ileld,  that  the  indictment  was  sufficient  to  give  the  court  jurisdiction  of 
the  case.     United  States  v.  Plumer,  3  Cliff.,  62. 

§  2030.  In  an  indictment  for  murder  on  the  high  seas  it  is  sufficient  to  describe  the  vessel 
as  an  **  American  vessel  then  and  there  belonging  to  a  citizen  or  citizens  of  the  United 
States,"  though  the  registry  act  says  "ships  and  vessels  of  the  United  States,"  as  these 
phrases  are  used  indiscriminately  in  penal  statutes.     IbkL 

§  2631.  assault,— An  indictment  under  the  twenty-second  section  of  the  crimes  act  of 

March  3,  1825,  for  an  assault  with  a  dangerous  weapon,  committed  on  the  high  seas,  need  not 
allege  the  act  to  have  been  done  feloi^ously,  or  with  intent  to  perpetrate  a  felony.  The 
act  contemplates  a  misdemeanor  and  not  a  felony.  United  States  v.  Gallagher,*  2  Paine, 
447- 

§  2632.  An  indictment  for  an  assault  on  board  of  a  vessel  belonging  in  whole  or  in  part  to 
a  citizen  of  the  United  States  must  allege  that  the  place  where  the  assault  was  committed 
was  out  of  the  jurisdiction  of  any  state  of  the  United  States;  "in  the  harbor  of  Guantanamo, 
in   the  Island  of  Cuba,"  is  not  sufficient.     United  States  i\  Anderson,*  17  Blatch.,  238. 

§  2033.  larceny. —  It  is  held  that  an  indictment  for  larceny  upon  the  high  seas,  on  the 

act  of  congress  of  1790,  need  not  state  whom  the  goods  belonged  to.  If  it  states  that  the  goods 
belonged  to  some  one  -unknown  to  the  jurors,  it  is  sufficient.  United  States  v.  Davis,*  2  N. 
Y.  Leg.  Obs.,  35. 

g  2634.  revolt. —  An  indictment  which  chjirges  the  defendant  in  the  same  count  with 

making  a  revolt  and  with  confining  the  captain  of  the  vessel  is  bad,  the  first  offense  being 
a  capital  one,  created  by  one  section  of  the  act  of  congress,  and  the  second  being  a  misde- 
meanor, created  by  another  section.     United  States  v.  Sharp,*  Pet.  C.  C,  131. 

§  2685.  An  indictment  for  an  attempt  to  commit  a  revolt  on  ship-board  need  not  allege  that 
the  master  jvas  in  the  peace  of  the  United  States,  or  that  he  was  a  citizen  of  the  United 
States.     United  States  v.  Thompson,*  1  Sumn.,  170. 

§  2686.  In  an  indictment  of  the  members  of  the  crew  of  an  American  vessel  for  disobey- 
ing the  master  and  for  endeavoring  to  make  a  revolt  on  the  high  seas,  it  is  not  necessary  to 
allege  that  the  defendants  were  citizens  of  the  United  States.  Nor  need  such  fact  be  proved 
at  the  trial,  there  being  no  proof  to  the  contrary.  It  is  not  clear  that  such  offenders  could 
not  be  punished  although  they  were  not  citizens  of  the  United  States.  Uuited  States  v,  Craw- 
ford,* 1  N.  Y.  Leg.  Obs.,  388. 
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§2687. plundering  a  wreck.— It  is  immaterial  that  an  indictment  fcn-plundtr..:.,  .i 

wreck  alleges  that  the  money  taken  was  "  belonging  to  the  ▼easel,*'  and  the  proof  shows  that 
it  was  taken  from  the  wreck.  The  words  of  the  statute  are ''  from  or  belonging  to  the"  vesseL 
United  States  v.  Pitman,*  1  Spr.,  196. 

g  2tt38.  Pension  laws.—  It  is  usually  Buflfic«ent  to  charge  the  offense  in  the  very  language 
of  the  statute;  and  hence  a  count,  in  the  languaj^e  of  the  statute  creatinsj  the  offense,  which 
charges  tlie  defendant  with  "  transmitting  to  and  presenting?  at  the  office  of  the  commissioner 
of  pensions,"  for  the  purpose  of  defrauding:  the  United  States,  a  forged  writing  purporting  to 
be  in  support  of  a  claim  by  a  surviving  soldier  to  bounty  land,  cannot  be  objected  toon  the 
ground  that  it  sets  forth  two  distinct  and  separate  offenses  —that  of  ** transmitting  to"  and 
that  of  "presenting  at."    United  States  v.  Armstrong,*  5  Phil.,  273. 

S  2H30.  An  indictment  for  withholding  pension  money  charged  that  the  defendant  with- 
held a  part  of  a  pension  from  two  minor  pensioners,  in  that  he  failed  to  pay  over  to  the 
guardian  of  the  minors  moneys  collected  by  him  as  lier  agent.  Held,  that  the  indictment 
was  bad  for  not  alleging  that  the  person  who  was  entitled  to  the  pension  was  not  the  person 
from  whom  it  was  withheld.     United  States  v.  Chaffee,*  4  Ben.,  330. 

§  2640.  In  an  indictment  for  withholding  money  from  a  pensioner  it  is  sufficient  to  charge 
that  the  defendant  was  instrumental  in  presenting  the  claim  of  the  pensioner  without  stating 
the  particular  circumstances  in  which  the  instrumentality  consisted.  United  States  v.  Con- 
nally,*  9  Diss.,  838. 

§  2641.  Piracy. —  The  United  States  having  power  to  punish  piracy  and  piratical  mnrder 
on  board  of  all  vessels  found  on  the  high  seas,  which  have  no  national  character,  and  whose 
ownership  cannot  be  determined,  it  is  not  necessary  that  the  possible  foreign  nationality  of 
the  vessel  should  be  negatived  in  the  imlictment  for  sucli  offenses.  United  States  r.  De- 
marchi,*  5  Blatch.,  84. 

§  2642.  Rape. —  An  indictment  for  rape  is  not  defective  because  it  alleges  that  the  woman 
was  gotten  with  child.     United  States  v.  Dickinson,*  Hemp.,  1. 

§2643.  Bobbery. —  An  indictment  for  forcibly  taking  bank-notes  from  another,  to  his 
great  loss  and  damage,  must  allege  whose  property  the  bank-notes  were.  United  States  v, 
McNemara,*  2  Cr.  C.  C,  45. 

§  2644.  Resisting  an  officer. — An  indictment  for  assaulting  an  officer  employed  in  en- 
rolling for  purposes  of  a  draft  of  soldiers  must  contain  an  averment  that  the  assault  had 
some  relation  to  the  performance  of  his  duties  by  the  oiBcer.  United  States  t?.^lea.son,* 
Woolw.,  75. 

§  2645.  An  indictment  under  section  22  of  the  act  of  April  30, 1790  (1  Statutes  at  Large,  117), 
which  makes  it  an  offense  knowingly  and  wilfully  to  obstruct,  resist  or  oppose  any  officer  of 
the  United  States  in  serving  or  attempting  to  serve  or  execute  any  legal  process  whatsoever, 
must  show  by  prop)er  averments  that  the  process  was  legal,  not  only  in  form  and  purpose,  but 
as  emanating  from  some  tribunal,  judge  or  magistrate  authorized  by  the  laws  of  the  United 
States  to  issue  such  process.  An  averment  that  the  warrant  was  duly  issued  is  insufficient. 
The  facts  of  such  issue  must  be  set  forth,  and  when^the  authority  of  the  person  issuing  the 
process  is  dependent  on  the  existence  of  certain  facts,  these  facts  must  be  shown  to  have 
existed ;  and  the  fact  that  such  facts  did  exist  cannot  be  shown  by  the  records  of  the  court  in 
which  the  indictment  is  pending,  if  they  are  not  alleged  therein.  An  indictment  must  contain 
every  allegation  necessary  to  show  that  the  offense  has  been  committed  and  cannot  be  aided 
by  the  records  of  the  court.     United  States  v,  Stowell,*  2  Curt.,  153. 

g  2646.  An  indictment  for  forcibly  resisting  an  officer  of  the  customs,  contrary  to  the  act  of 
March  2,  1799,  need  not  set  forth  that  the  goods  were  illegally  imported,  or  that  the  inspector 
had  probable  cause  to  suspect  an  illegal  importation,  or  was  searching  for  the  purpose  of  ascer- 
taining their  character.  These  ai-e  properly  matters  of  evidence.  United  States  v.  Bachel- 
der,*2Gall.,14. 

§  2647.  Under  the  act  of  April  30,  1790,  punishing  any  person  who  *'  shall  knowingly  and 
wilfully  obstruct,  resist  or  oppose  any  officer  of  the  United  States  in  serving  or.  attempting  to 
serve  or  execute  any  mesne  process  or  warrant,  or  any  rule  or  order  of  the  courts  of  the 
United  States,  or  any  other  legal  or  judicial  writ  or  process  whatsoever,"  an  indictment  for 
resisting  an  officer  in  executing  a  warrant  of  attachment  upon  the  filing  of  a  libel  against  a 
vessel  need  not  show  a  good,  valid  and  sufficient  libel,  or  that  the  averments  in  the  libel  were 
true.     United  States  v,  Tinklepaugh,*  3  Blatch.,  425. 

g  264S.  A  deputy  marshal  is  an  officer  of  the  United  States  authorized  to  serve  process 
within  the  meaning  of  the  above  act,  and  the  resistance  of  a  deputy  is  punishable  by  the  act, 
"ibid. 

§  2640.  In  an  indictment  for  resisting  an  officer  in  his  search  for  concealed  spirits,  it  is  not 
necessary  to  aver  that  the  defendant  concealed  the  spirits  for  which  the  officer  was  search- 
ing.    The  defendant  might  be  liable  though  hr  owned  neither  the  spirits  nor  the  building  in 
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which  they  were  co^iLoakd,  and  did  not  make  or  keep  the  spirits.  United  States  v.  Fears,* 
b  Woods,  510. 

^  2G50.  An  indictment  for  hindering  or  obstructing  an  officer  should  show  the  authority 
under  which  the  officer  was  acting,  for  it  is  no  offense  to  hinder  or  obstruct  an  officer  who  is 
aciing  without  authority.     Ibid, 

%  2651.  Slaye  trade.—  An  indictment  for  causing  a  vessel  to  sail  from  a  port  to  engage  in 
tlie  slave  trade  charged  that  the^  act  was  done  by  the  defendant  **a8  master,  for  some  other 
|)erson,  the  name  whereof  being  to  the  jurors  yet  unknown,"  etc.  Held,  that  this  being  a  fact, 
tue  objection  tliat  the  name  of  the  owner  of  the  vessel  did  not  appear  was  not  available  in 
arrest  of  judgment.     United  States  v.  La  Coste,  2  Mason,  14*3. 

?i  20o2.  Where  a  statute  makes  it  criminal  to  cause  any  vessel  to  sail  or  be  sent  away  with 
intent  to  employ  her  in  the  slave  trade,  an  indictment  charging  the  defendant  with  causing  a 
vessel  to  sail  with  the  intent  that  she  should  be  employed  in  the  slave  trade  is  bad.  United 
States  r.  Gooding,  12  Wheat.,  4G0. 

§  2653.  Biot. —  An  indictment  for  riot  which  alleges  that  the  defendants  assembled  to  dis- 
turb the  peace,  and,  being  assembled,  did  certain  acts,  is  sufficient.  United  States  v.  Fen- 
wick,*  4  Cr.  G.  C,  675. 

§  2654.  An  indictment  charging  the  defendants  with  inciting  others  to  insurrection,  tumult 
and  riot  is  good.  It  need  not  aver  that  insurrection,  tumult  and  riot  were  excited  thereby. 
Ibid. 

%  2655.  False  pretenses. —  If  three  join  in  making  a  false  pretense  and  one  of  them  obtains 
the  money,  an  indictment  against  all  should  aver  that  they  all  received  it.  If  it  avers  that 
one  obtained  the  money,  the  others  cannot  be  held  guilty  upon  it.  Jones  v.  United  States,*  5 
Cr.  C.  a,  647. 

g  2656.  Practicing  medicine  without  a  license.— The  application  of  external  remedies  to 
the  eyes  is  not  the  practice  of  the  medical,  but  rather  of  the  chiruVgical,  art,  and  the  offense  of 
practicing  such  an  art  without  a  license  or  diploma,  as  required  by  local  statutes,  is  not  suffi- 
ciently charged  in  an  indictment  averring  that  the  defendant  '*did  practice  ...  in  the 
medical  art,  and  receive  payment  for  his  services,  without  £u*st  having  obtained  a  license, 
.  .  .  and  without  the  production  of  the  diploma;"  the  statute  requiring  such  a  license  or 
diploma  mentioning  both  the  medical  and  chirurgical  profession.  United  States  v.  Williams,* 
6  Cr.  C.  a,  62. 

§  2657.  Selling  liqaor. —  It  is  not  necessary  to  specify  the  kind  of  liquor  sold,  or  the  name 
of  the  person  to  whom  it  was  sold,  in  an  information  for  selling  liquor  without  a  license. 
United  Stales  v.  Gordon,  1  Cr.  C.  C,  58. 

§  265$.  Selling  liquor  to  Indians.—  An  indictment  under  section  2189,  Revised  Statutes, 
punishing  "Every  person,  except  an  Indian  in  the  Indian  country,  who  sells,  exchangeSt 
gives,  barters  or  disposes  of  any  spirituous  liquors  or  wine  to  any  Indian  under  the  charge  of 
any  Indian  superintendent  or  agent,"  must  allege  that  the  defendant  is  not  *'  an  Indian  in  the 
Indian  country."    United  States  v.  Winslow,*  3  Saw.,  337. 

§  2r»5ft,  Disorderly  house. —  Where  the  indictment  charges  that  the  defendant  undertook 
to  keep  a  disorderly  house  as  a  common  tavern  without  authority  therefor,  and  did  keep  the 
same  as  a  common  tippling  house,  and  therein  sold  spirituous  liquors  to  all  i>ersons  calling  for 
the  same,  to  be  drunk  in  and  about  the  house  at  all  times,  day  and  night,  Sundays  and  other 
da3^s;  and  permitted  idle  and  ill-disposed  persons  thereto  assemble  and  continue  drinking  and 
tippling,  to  the  common  nuisance,  etc.,  it  sufficiently  charges  the  keeping  of  a  common  dis- 
orderly house.     United  States  v.  Columbus,*  5  Cr.  C.  C,  304. 

^  2660.  Second  oifense.—  In  an  indictment  for  stealing,  a  charge,  as  for  a  second  offense, 
which  avers  that,  heretofore,  to  wit,  on  the  2d  day  of  October,  1832,  at  the  circuit  coiut  of 
the  District  of  Columbia  for  the  county  of  Alexandria,  then  duly  sitting,  the  said  Henry 
Thompson  was  tried  and  convicted  of  larceny,  as  by  the  said  record  of  said  court  it  doth  ap- 
pear," was  held  to  be  insufficient.    United  States  v.  Thompson,  4  Cr.  C.  C,  835. 

^  2661.  Pablic  minister.—  In  an  indictment  for  imprisoning  a  public  minister  it  is  not 
necessary  to  charge  that  the  defendant  was  an  officer  authorized  to  execute  process.  United 
States  V.  Benner,*  Bald.,  234. 

§2662.  Neutrality.— Under  the  neutrality  act  of  1818,  declaring  it  to  be  a  misdemeanor 
*'if  any  person  shall,  within  the  territory  or  jurisdiction  of  the  United  States,  enlist  or^nter 
himself,  or  hire  or  retain  another  person  to  enlist  or  enter  himself,  or  to  go  beyond  the  limits 
or  jurisdiction  of  the  United  States  with  intent  to  be  entered  or  enlisted,  in  the  service  of  any 
foreign  prince,"  etc.,  an  indictment  for  hiring  or  retaining,  etc.,  must  allege  the  intent  of  the 
person  hired.     Cnited  States  v.  Kazinski,*  2  Spr.,  7. 

§  2663.  Perforniinsr  marriage  ceremony. —  Where  an  act  is  by  statute  forbidden  to  be  done 
by  persons  of  certrin  description  only,  an  indictment,  grounded  on  such  a  statute,  must,  by 
substantive  averment,  bring  iho  traverser  wiihin  that  description.     And  hence  under  an  act 
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d3claring  that  "if  any  minister  shall  join  in  marriage"  certain  persons  describeJ,  without  the 
consent  of  t)ie  parent  or  guardian,  he  shall  be  fined  a  certain  sum,  the  indictment  must  charge 
affirmatively  that  the  defendant  was  a  minister  at  the  time  when  he  committed  the  alleged 
offense.  And  if  the  act  requires  that  he  should  be  such  a  minister  as  is  by  another  section  of 
the  same  act  authorized  to  celebrate  rites  of  marriage,  the  indictment  must  show  him  to  be 
such  a  minister  as  is  authorized  by  that  section.  To  call  the  defendant  "Andrew  Tbomas 
McCormick,  clerk,"  is  not  a  sufficient  allegation  that  he  was  a  minister  authorized  to  solem- 
nize mairiage,  and  was  so  authorized  at  the  time  of  the  commission  of  the  alleged  offense. 
(FiTZHUGH,  J.,  dissented  from  this  last  proposition.)  United  States  v,  McCormick,*  1  Cr.  C. 
C,  693. 

§  2664.  Unlicensed  captain,  male,  pilot,  etc.— An  indictment  under  section  4438  of  the 
Revised  Statutes,  declaring  that  "  it  shall  be  unlawful  to  employ  any  person,  or  for  any  per- 
son to  serve,  as  master,  chief  mate,  engineer  or  pilot  on  any  steamer,  who  is  not  licensed  by 
the  inspectors,  and  any  one  violating  this  act  shall  be  liable  to  the  penalty  of  $100  for  each 
offense,"  need  not  allege  knowledge  on  the  part  of  the  defendant  that  the  engineer  employed 
was  not  licensed.  Nor  need  such  knowledge  be  proved  on  the  trial.  United  States  v,  Sims,* 
9  Fed.  R.,  443. 

§  2665.  Treason. —  An  indictment  for  treason  under  the  act  of  July  17,  1862,  prescribing 
the  punishment  for  treason,  need  not  use  specifically  the  term  **  levying  war;"  it  will  be  suf- 
ficient if  the  indictment  follows  the  language  of  the  act.  United  States  v.  Greathouse,  4  Saw., 
457 ;  2  Abb.,  361  (g§  118^-94).     Must  allege  a  specific  act.    2  Burr's  Tr.,  415. 

§  2666.  Libel.— An  indictment  for  libel  charged  that  B.,  the  defendant,  on  a  certain  date, 
"in  the  county  of  Washington  and  District  of  Columbia,  of  his  malice,  etc.,  did  compose  and 
write  a  certain  false,  etc.,  libel  of  and  concerning  the  said  C,  in  the  form  of  a  newspaper 
article,  printed  in  a  newspaper  called  and  known  as  the  Detroit  Free  Press,  printed  in  the 
city  of  Detroit,  .  .  .  which  said  scandalous,  etc.,  libel  he,  the  said  B.,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  and  in  the  county  and  district  aforesaid,  did  then  and  there 
unlawfully,  etc.,  publish  and  cause  to  be  published."  Held,  that  the  indictment  was  insuf- 
ficient, as  it  failed  to  allege  an}-  distinct  publication  of  the  libel  in  the  District  of  Columbia. 
In  re  Buell,  3  Dill,  IIG  (§g  3183-87). 

§  2667.  The  want  of  a  distinct  allegation  of  the  publication  of  a  libel  is  fatal  to  an  indict- 
ment therefor.    Ibid. 

XXVII.  Miscellaneous  Questions  of  Practice. 

SuiCMARY  —  Power  of  disMvt  attorney  over  pending  cases,  {$2668;  on  preliminary  examina- 
tions, g§  2669,  2670.—  Copy  of  indictment,  ^  2Cul,^ Dii^ecting  a  verdict,  §  2(y72.— Arraign- 
ment; standing  mute,  g  2673. —  Separate  trials,  §  2674. —  Affidavits  of  jurors  to  impeach 
their  verdict,  ^  2675. —  Procedure;  effect  of  state  laws,  g  2676, — Proceedings  before  com- 
missioners; commitment,  gg  2077,  2678;  place  of  commitment,  §  2679. 

g  2668.  While  a  charge  is  under  investigation,  before  either  a  commissioner  or  the  grand 
jury,  the  district  attorney  has  no  absolute  power  over  the  case.  It  is  only  after  the  indict- 
ment is  found  and  before  the  trial  is  commenced  that  his  power  over  the  case  may  be  said  to 
be  absolute,     United  States  v.  Schumann,  §g  2680-82.     See  §  2847. 

§  2669.  A  United  States  commissioner,  being  an  examining  and  committing  magistrate, 
bound  to  hear  all  complaints  of  the  commission  of  any  public  oflfense  against  the  laws  of  the 
United  States  in  his  district;  to  cause  the  offender  to  be  arrested,  and  to  examine  into  the 
matters  chnrged ;  to  summon  witnesses  for  the  government  and  the  accused ;  to  commit  for 
trial  or  discharge  from  an*est,  according  to  the  evidence,  is  alone  accountable  for  the  dis- 
charge of  these  duties,  and  in  their  discharge  he  is  not  subject  to  the  control  of  the  district 
attorney  or  any  other  officer.     Ibid, 

§  2670.  The  district  attorney  may  appear  before  the  commissioner,  and  attend  the  presen- 
tation of  the  evidence;  but  in  that  position  he  is  only  counsel  for  the  government;  he  cannut 
direct  what  finding  the  magistrate  shall  make,  or  what  course  he  shall  pui-sue.  The  magis- 
trate^hould  hesitate  to  continue  an  investigation  after  the  district  attorney  has  abandoned  it 
Yet  there  are  cases  in  which  it  is  his  duty  to  proceed,  notwithstanding  the  abandonment  of  - 
the  cause  by  the  district  attorney.     Ibid. 

^2671.  Where  a  prisoner,  indicted  for  a  capital  offense,  after  he  had  pleaded  not  guilty 
and  a  postponement  for  several  weeks,  was  about  to  be  put  on  trial,  objected  that  he  had  not 
received  a  copy  of  the  indictment  until  the  day  preceding,  and,  at  his  suggestion,  the  trial  vas 
postponed  four  days  to  enable  him  to  make  more  tliorough  preparation  for  the  trial,  and  no 
further  objection  was  made  at  any  stage  of  the  trial  until  his  counsel,  in  making  his  closing 
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argument,  contended  that  the  objection  was  fatal  and  the  prisoner  entitled  to  acquittal,  and  the 
court  then  gave  the  prisoner  an  opportunity  to  retrace  his  steps,  and  withdraw  the  case  from 
the  jury  and  be  arraigned  anew,  and  the  offer  was  declined,  a  motion  for  a  new  trial,  based 
on  the  ground  that  the  prisoner  was  not  furnished  with  a  copy  of  the  indictment  in  accord- 
ance with  the  twenty-ninth  section  of  the  crimes  act  of  1790,  providing  that  "in  other  capital 
offenses"  the  accused  "shall  have  such  cojDy  of  the  indictment  and  list  of  the  jury  two 
entire  days  before  the  trial,"  was  refused.     United  States  v.  Curtis,  §  2683.    See  g  2708. 

§  2672.  The  court  has  no  power  in  a  criminal  case  to  direct  a  verdict  of  guilty.  The  accused 
is  entitled  to  a  trial  by  jury,  and  the  credibility  of  the  government's  witnesses,  even  when 
uncontradicted,  is  a  question  for  the  jury.  The  most  the  court  can  do  is  to  direct  what  the 
verdict  ought  to  be  if  the  jury  find  certain  facts.  United  States  v,  Taylor,  §§  2684-S6.  See 
§3769. 

§  2673.  Under  section  1083  of  the  Revised  Statutes,  a  prisoner  standing  mute,  when  ar- 
raigned on  information^  may  have  a  plea  of  not  guilty  entered  for  him  the  same  as  when 
arraigned  on  indictment.  The  word  indicted,  as  used  in  said  section,  may  fairly  be  construed 
to  include  an  information.     United  States  r.  Borger,  gg  2687-90.    See  g  2S40. 

g  2674.  Where  several  persons  are  jointly  mdicted  for  a  capital  offense,  they  have  no  right 
to  demand  a  separate  trial  without  the  consent  of  the  prosecution;  but  the  question  whether 
they  shall  be  tried  separately  rests  in  the  discretion  of  the  court.  United  States  v,  Marchant, 
§§2691-93.    See  §2729. 

§  3675.  It  is  unsafe  to  lay  down  any  general  rule  as  to  the  admissibility  of  affidavits  of 
jurors  to  impeach  their  o  vn  verdict.  Such  evidence  should  be  received  with  great  caution. 
But  cases  might  arise  in  which  they  could  not  be  refused  without  violating  the  plainest  prin- 
ciples of  justice.  But  an  affidavit  of  a  juror  that,  while  the  case  was  on  trial,  he  read  in  a 
newspaper  the  report  of  the  evidence  already  given  in  the  trial,  but  that  it  did  not  influence 
his  verdict  in  any  degree,  does  not  state  any  facts  which  would  be  ground  for  a  new  trial. 
United  States  v,  Reid,  gg  2694-99. 

§  2676.  No  law  of  a  state  made  since  1789  can  affect  the  mode  of  proceeding  or  the  rules 
of  evidence  in  trials  for  offenses  against  the  United  States.  Section  34  of  the  judiciary  act 
of  1789  did  not  give  the  states  power  of  prescribing  rules  of  evidence  in  trials  for  offenses 
against  the  United  States.     Ibid.     See  g  2897. 

§  2677.  By  section  1014,  Revised  Statutes,  conferring  criminal  jurisdiction  on  commission- 
ers, and  declaring  that  proceedings  before  them  shall  be  agreeably  *'  to  tlie  usual  mode  of 
process  "  in  the  state  wherein  they  are  appointed,  it  was  the  intention  of  congress  to  assim- 
ilate all  proceedings  for  holding  persons  accused  of  crime  to  answer  before  a  court  of  the 
United  States  to  proceedings  had  for  similar  purposes  by  the  laws  of  the  state  where  such 
courts  are  held.     United  States  v.  Harden,  g§  2700-2707.     8i-e  g  2937. 

§  2678.  Commissioners  having  autliority  to  commit  defendants  to  county  jails,  the  mittimus 
must  be  directed  to  the  marshal,  commanding  him  to  convey  the  prisoner  into  the  custody  of 
the  jailor,  and  it  must  command  the  jailor  to  receive  the  prisoner  and  keep  him  in  close 
custody  until  discharged.  A  copy  of  such  mittimus  must  be  delivered  to  the  jailor.  A  jailor 
ought  not  to  receive  a  prisoner  without  some  written  authority  to  detain  him,  except  under 
the  order  of  a  court  in  session.    Ibid. 

§  2679.  The  powers  and  duties  of  a  commissioner  are  co-extensive  with  the  limits  of  the 
judicial  district  in  which  he  is  appointed,  and  he  may,  in  the  first  instance,  commit  a  prisoner 
to  the  jailor  of  the  county  in  which  the  United  States  court  is  held.  But  if  the  comuiitment 
be  in  another  county  within  the  district,  without  qualification,  the  commissioner  has  no 
further  power  over  the  prisoner  except  to  bail  him.  In  such  case  the  marshal  should  not  re- 
move the  prisoner  to  the  place  of  trial  without  applying  to  the  court  for  a  writ  of  habeas  cor^ 
pus.  But  the  necessity  of  such  a  writ  may  be  dispensed  with  by  forming  the  mittimus  so  a^ 
to  direct  the  marshal  to  deliver  the  prisoner  to  the  jailor  of  the  county  of  his  residence,  and  if 
bail  be  not  given  before  the  ensuing  trial  term,  to  take  the  prisoner  and  deliver  him  to  the 
jailor  of  the  county  in  which  the  court  is  held.    Ibid,    See  g  2937. 

[Notes.—  See  gg  2708-2941.] 

UNITED  STATES  v.  SCHUMANN. 

(Circuit  Court  for  California:  2  Abbott,  523-526;  7  Sawyer.  439-442.     1866.) 

Statement  of  Facts. —  The  opinioa  in  this  case  is  given  in  answer  to  a  ques- 
tion by  a  United  States  commissioner  as  to  tiie  power  of  the  district  attorney 
over  cases  pending  before  such  commissioner. 
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Opinion  by  Field,  J, 

We  have  looked  into  the  question  upon  which  the  commissioner  has  asked 
the  opinion  of  the  court  as  to  the  control  of  the  district  attorney  over  crimioal 
proceedings  pending  before  him;  and  will  briefly  state  the  conclusion  we  have 
reached.  The  district  attorney,  we  are  informed,  asserts  an  absolute  right  to 
dismiss  any  criminal  proceedings  before  the  commissioner  both  before  and 
after  the  examination  of  the  accused.  The  commissioner,  on  the  other  hand, 
denies  such  control,  and  insists  that  his  authority  is  independent  of  any  action 
of  the  district  attorney,  and  is  to  be  exercised  in  all  cases  as  his  judgment  may 
dictate  upon  the  evidence  presented.  The  oflBce  of  commissioner  was  created 
by  the  act  of  February  20,  1812,  and  his  duties  were  at  first  limited  to  taking 
acknowledgments  of  bail  and  affidavits.  By  several  subsequent  acts  his  powers 
have  been  greatly  enlarged.  Among  other  things,  he  is  invested  with  all  the 
authority  to  arrest,  imprison  or  bail  oflFenders  against  the  laws  of  the  CniteJ 
States  which  any  justice  of  the  peace  or  other  magistrate  of  any  of  the  United 
States  can  exercise  under  the  thirt^'-third  section  of  the  judiciary  act  of  1789. 
That  section  provides  that,  "  for  any  crime  or  offense  against  the  United  States, 
the  offender  may,  by  any  justice  or  judge  of  the  United  States,  or  by  any  justice 
of  the  peace  or  other  magistrate  of  any  of  the  United  States  where  he  ma}'  be 
found,  agreeably  to  the  usuil  mode  of  process  against  offenders  in  such  state, 
and  at  the  expense  of  the  United  States,  be  arrested,  imprisoned  or  bailed,  as 
the  case  may  be,  for  trial  before  such  court  of  the  United  States  as  by  this  act 
has  cognizance  of  the  offense." 

§  2680.  A  United  States  commissioner^  in  exercising  the  functions  of  his  office 
as  a7i  examining  laagiatraie^  in  not  subject  to  control  hy  any  other  officer. 

The  same  act  also  authorizjs  the  commissioner,  upon  any  hearing  before  him, 
when  the  offense  is  charged  to  have  been  committed  on  the  high  seas  or  else- 
where within  the  admiralty  and  maritime  jurisdiction  of  the  United  States,  in 
his  discretion,  to  require  a  recognizance  from  witnesses  for  their  appearance  at 
the  trial.  He  is  thus  made  a  magistrate  of  the  government,  exercising  func- 
tions of  the  highest  importance  to  the  administration  of  justice.  He  is  an  ex- 
amining and  committing  magistrate,  bound  to  hear  all  complaints  of  the 
commission  of  any  public  offense  against  the  laws  of  the  United  States  in  his 
district;  to  cause  the  offender  to  be  arrested;  to  examine  into  the  matters 
charged;  to  summon  witnesses  for  the  government  and  for  the  accused,  and  to 
commit  for  trial  or  to  discharge  from  arrest  according  as  the  evidence  tends  or 
fails  to  support  the  accusation.  For  the  faithful  discharge  of  his  duty  in  these 
particulars  he  alone  is  accountable.  He  has  no  divided  responsibility  with  any 
other  officer  of  the  government,  nor  is  he  subject  to  any  other's  control. 

§  2681.  The  district  attorney  has  no  power  to  dismiss  a  case  pending  hefore 
the  commissioner  for  examination. 

The  district  attorney  ma}'  appear  before  the  commissioner  and  attend  to  the 
presentation  of  the  evidence,  but  in  that  position  he  is  only  counsel  of  the  gov- 
ernment; he  cannot  direct  what  finding  the  magistrate  shall  make,  nor  what 
course  he  shall  pursue.  The  magistrate  will,  indeed,  in  any  case,  hesitate  to 
continue  an  investigation  after  the  prosecution  has  been  abandoned  by  the 
legal  officer  of  the  government.  Still  there  may  be  cases  where  he  will  be 
justified,  and  more,  bound  to  take  such  a  course.  While  the  charge  is  under 
investigation,  before  either  the  commissioner  or  the  grand  jury,  the  district 
attorney  has  no  absolute  power  over  the  case.  His  duty  requires  him  to  at- 
tend the  sessions  of  the  grand  jury;  to  advise  that  body  of  the  law  upon  points 
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desired;  to  examine  witnesses;  and,  when  directed,  to  draw  indictments.  But 
he  cannot  control  the  action  of  that  body,  and,  by  declaring  that  the  govern- 
ment will  not  prosecute  any  particular  case,  prevent  its  consideration.  The 
duty  of  that  body  is  to  inquire  into  all  matters  charged  to  be  offenses  against 
the  United  States,  committed  or  triable  in  the  district,  and  its  power  is  in  this 
respect  unlimited. 

§  3683.  After  indictment  f mind ^  and  until  trial  commenced^  the  district  attor- 
ney may  abandon  the  prosecution  at  his  pleasure;  after  the  trial  has  commenced^ 
he  may  enter  a  nolle  prosequi  with  the  consent  of  the  defendant. 

It  is  only  at  a  later  stage  of  the  proceedings  that  the  prosecution  comes 
entirely  under  the  direction  of  the  district  attorney.  After  indictment  found, 
and  until  trial  commenced,  his  authority  may  be  said  to  be  absolute.  He  can 
then  abandon  the  prosecution  at  his  pleasure.  He  can  enter  a  nolle  prosequi^ 
even  without^the  consent  of  the  court.  He  can  do  this  before  the  arraignment 
of  the  accused;  or  he  may  do  it  after  issue  joined;  he  can  do  it  at  any  time 
until  the  jury  is  impaneled;  and  after  the  trial  has  commenced  he  can  doit 
with  the  consent  of  the  defendant.  Having  power  to  this  extent  over  the 
prosecution  after  indictment  found,  it  might  seem  to  be  a  matter  of  little  prac- 
tical importance,  whether  the  proceedings  terminate  at  his  instance  before  the 
commissioner,  or  subsequently  by  a  nolle  prosequi  before  the  court.  But  the 
question  is  not  as  to  what  course  the  prosecuting  attorney  of  the  government 
m:iy  subsequently  pursue  in  case  his  direction  to  the  commissioner  is  disre- 
garded, but  how  far  that  officer  is  bound  to  act  upon  the  direction ;  and  we  are 
clear  that  he  must  act  upon  his  own  judgment  of  the  law  and  evidence,  and 
not  upon  that  of  any  other  person.  And  it  is  important  that  each  officer  of 
the  government  should  take  his  appropriate  share  of  responsibility,  without 
reference  to  the  possible  action  of  others. 

UNITED  STATES  v.  CURTIS. 
(Circuit  Court  for  Massachusetts:  4  Masoa,  232>247.     1826.) 

Statement  of  Facts. —  Indictment  for  murder  on  the  high  seas.  Motion 
for  new  trial  and  in  arrest  of  judgment,  because  a  copy  of  the  indictment 
was  not  furnished  the  accused  two  days  before  the  arraignment,  pursuant  to 
the  statute  of  1790. 

§  2683.  The  copy  of  the  indictment  is  to  he  furnished  two  days  "before  the 
trials  not  two  days  before  the  arraignment 

Opinion  by  Stoey,  J. 

If  the  court  entertained  the  slightest  doubt  upon  the  present  question,  as  it 
is  a  capital  case,  we  should  take  further  time  for  deliberation.  But  having 
carefully  examined  all  the  authorities  which  have  been  cited,  and  deliberately 
considered  them,  I  shall  now  proceed  to  state  the  opinion  which  we  have 
formed. 

The  point  submitted  is,  that  the  prisoner  was  entitled  of  right  to  a  copy  of 
the  indictment,  two  days,  at  least,  before  his  arraignment  thereon;  that  no 
copy  was  in  fact  furnished  him,  until  after  his  arraignment;  and  that  this 
omission  now  entitles  him  to  have  a  new  trial,  or  to  have  the  judgment  arrested. 
In  point  of  fact  the  prisoner  was  arraigned,  and  pleaded  not  guilty,  before  the 
district  judge,  on  the  29Lh  day  of  November  last;  and  at  the  same  time,  at  his 
request,  counsel  were  assigned  to  him  by  the  court,  and  he  selected,  on  that 
occasion,  the  gentlemen  who  so  ably  defended  him  at  the  trial.     From  various 
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causes  the  trial  was  postponed  until  the  15th  day  of  December  instant;  and 
when  the  prisoner  was,  at  that  time,  about  to  be  put  on  trial,  he  objected  that 
he  had  not  received  a  copy  of  the  indictment  until  the  day  preceding;  and,  at 
his  suggestion,  the  trial  was  then  postponed  until  the  19th  day  of  the  month, 
to  enable  him  to  make  more  thorough  preparations  for  the  trial.  N'o  sugges- 
tion was  made  at  that  time  of  a  desire  to  retract  his  plea;  nor  any  hint  of  the 
objection  since  raised,  that  he  ought  to  have  received  a  copy  of  the  indictment 
before  his  arraignment;  nor  that  he  desired  to  have  a  new  arraignment.  At 
the  trial  no  such  objection  was  raised  before  the  jury  was  sworn;  nor  indeed 
was  the  objection  stated  until  all  the  evidence  was  fully  gone  through,  and  the 
counsel,  closing  for  the  prisoner,  was  about  to  finish  his  argument.  He  thea 
contended  that  the  objection  was  fatal  to  the  trial,  and  the  prisoner  was  en- 
titled to  a  verdict  of  acquittal.  The  court  immediately  suggested,  both  to  the 
prisoner  and  to  his  counsel,  that  if  the  prisoner,  even  at  that  tin\e,  was  desir- 
ous to  retrace  his  steps,  and  withdraw  the  cause  from  the  jury,  and  to  bo 
arraigned  anew,  after  receiving  a  copy  for  two  or  more  days,  there  would  b3 
no  objection  on  the  part  of  the  court,  whatever  might  be  their  opinion  of  the 
law  of  the  point,  to  allow  him  that  indulgence.  Both  the  prisoner  and  his 
counsel  declined  the  offer,  and  put  the  prisoner  upon  his  legal  rights,  without 
intending  to  waive  any  of  them  in  the  present  posture  of  the  cause.  Under 
these  circumstances  the  court  have  a  right  to  conclude  that  no  actual  prejudice 
has  been  intended,  or  has  in  fact  occurred  to  the  prisoner;  that  the  slip,  if  any, 
was  wholly  without  motive;  and  that  the  point  is  one  to  be  decided  as  of  mere 
strict  right.  It  has  in  fact  been  so  argued  at  the  bar;  and  certainly  if  well 
founded,  and  the  prisoner  is  now  entitled  to  the  benefit  of  it,  however  formal 
or  inconsequential  the  error  may  seem  to  the  merits  of  the  case,  he  may  now 
demand  from  the  court  its  full  legal  effect. 

The  argument  proceeds  upon  the  foundation  of  being  fully  sustained  by  the 
twenty-ninth  section  of  the  crimes  act  of  1790,  ch,  9.  That  section  declares 
"that  any  person  who  shall  be  accused  and  indicted  of  treason  shall  have  a 
copy  of  the  indictment  and  a  list  of  the  jury  and  witnesses  to  be  produced  on 
the  trial  for  proving  the  said  indictment,  mentioning  the  names  and  places  of 
abode  of  such  witnesses  and  jurors,  delivered  unto  him  at  least  three  entire  days 
before  he  shall  he  tried  for  the  same;  and  in  other  capital  offenses  shall  have  such 
copy  of  the  indictment  and  list  of  the  jury  two  entire  days  at  least  before  the 
trial.  And  that  every  person  so  accused  and  indicted  for  any  of  the  crimes 
aforesaid  shall  be  allowed  and  admitted  to  make  his  defense  by  counsel  learned 
in  the  law;  and  the  court,  before  whom  such  person  shall  be  tried,  or  some 
judge  thereof,  shall,  and  they  are  hereby  authorized  and  required,  immediately 
upon  his  request,  to  assign  to  such  person  such  counsel,  not  exceeding  two,  as 
such  person  shall  desire,"  etc.,  etc.  This  being  a  statute  of  our  own  govern- 
ment, it  is  doubtless  the  right  and  duty  of  the  court  to  give  it  a  sound  and  rea- 
sonable construction,  according  to  the  true  import  of  its  terms.  But  in  giving 
such  construction  it  is  highly  proper  to  consider  what  has  been  the  construc- 
tion, if  any,  put  upon  like  words  by  other  courts,  and  especially  by  the  judges 
of  England,  from  which  country  we  derive  our  notions  of  the  common  law', 
and  much  of  our  jurisprudence. 

The  question  is,  What  is  meant  in  this  statute  by  the  words  "  before  he  shall 
be  tried,"  and  *' before  the  trial,"  for  they  are  doubtless  equivalent?  Do  they 
mean  that  the  copy  shall  be  delivered  two  days  before  the  jury  is  sworn  to  try 
the  cause  upon  the  issue  of  fact;  or  do  they  mean,  before  the  party  is  arraigned 
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on  the  indictment  and  put  to  plead,  and  before  it  is  ascertained  whether,  by 
his  plea,  there  will  be  a  trial  by  jury  or  not?  I  will  state,  in  the  first  place, 
what,  in  the  opinion  of  the  court,  would  be  the  true  construction  of  the  stat- 
ute, supposing  the  point  were,  for  the  first  time,  suggested  for  argument;  and 
in  the  next  place,  how  far  that  construction  is  affected  by  any  English  author- 
ities. And  we  are  clear  in  opinion  that,  upon  the  statute  itself,  the  true  mean- 
ing is  that  the  copy  should  be  delivered  two  days  before  the  cause  is  tried  by 
the  jury,  and  not  before  the  party  is  arraigned  on  the  indictment. 

The  reasons  that  lead  us  to  this  conclusion  are,  first,  that  this  is  the  natural 
exposition  of  the  intent  and  object  of  the  enactment;  and,  secondly,  that  it  is 
the  legal  and  technical  meaning  of  the  word  ^Hrial^'^  in  the  sense  of  the  com- 
mon law.  It  is  admitted  that  the  legislature  may  use  technical  words  in  an 
untechnical  sense;  and  when  from  the  context  this  is  ascertained,  it  is  the  duty 
of  the  court  to  construe  the  words  according  to  the  legislative  intent.  It  is 
equally  its  duty  to  follow  such  intent,  when  the  legislature  usee  untechnical 
words  in  a  technical  sense.  In  each  case,  indeed,  the  duty  of  the  court  is  the 
same,  to  carry  into  effect  the  object  of  the  legislature,  so  far  as  it  is  expressed, 
and  to  give  a  suitable  exposition  of  the  terms,  according  to  the  fair  import  of 
the  language.  But  where  the  legislature  uses  words  which  have  an  appropriate 
sense  in  the  common  law,  that  sense  is  supposed  to  be  the  one  intended  by  the 
legislature,  unless  the  context  shows  that  a  different  sense  was  in  fact  intended. 

^ow,  in  the  sense  of  the  common  law,  the  arraignment  of  the  prisoner  con- 
stitutes no  part  of  the  trial.  It  is  a  preliminary  proceeding;  and  until  the 
party  has  pleaded,  it  cannot  be  ascertained  whether  there  will  be  any  trial  or 
not.  The  elementary  books  are  full  to  this  purpose.  Mr.  Justice  Blackstone, 
in  the  passage  cited  at  the  bar  (which  is  a  mere  transcript  from  Lord  Ilale), 
says,  "to  arraign  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the  court 
to  answer  the  matter  charged  upon  him  by  the  indictment."  4  Bl.  Com.,  322; 
2  Hale,  P.  C,  216,  ch.  28.  If,  upon  the  arraignment,  the  prisoner  pleads 
guilty,  there  can  be  no  trial  at  all;  for  there  remains  no  fact  to  be  tried;  the 
whole  charge  of  the  indictment  is  admitted,  and  nothing  remains  but  to  pass 
the  proper  judgment  of  the  law  upon  the  premises.  The  same  may  be  said  as 
to  other  pleas,  as  a  pardon,  autrefois  convict  or  acquit^  which,  if  admitted^ 
supersede  any  trial.  Indeed,  the  very  forms  of  the  proceeding  upon  the  ar- 
raignment are  so  complete  evidence  of  the  legal  meaning  of  a  trial,  that  of 
themselves  they  are  decisive.  When  the  prisoner,  upon  his  arraignment,  pleads 
not  guilty,  he  is  then  asked  how  he  will  be  tried,  and  the  response,  in  case  of  a 
trial  by  jury  is,  that  he  will  be  tried  by  God  and  his  country.  1  Chitty,  Cr.  L., 
416,  417.  "  "When,  therefore,"  says  Mr.  Justice  Blackstone,  "a  prisoner,  on  his 
arraignment,  has  pleaded  not  guilty,  and  for  his  trial  hath  put  himself  upon  the 
country,  which  country  the  jury  are,  the  sheriff  of  the  county  must  return  a 
panel  of  jurors,"  etc.,  etc.  4  Bl.  Com.,  350.  So  Lord  Hale  says,  "  after  the 
prisoner  hath  pleaded  and  put  himself  upon  thecountrv,  the  next  thing  in  order 
of  proceeding  is  the  trial  of  the  offender."  2  Hale,  P.  C,  259,  ch.  34.  And 
Sir  Michael  Foster,  in  treating  on  the  subject,  in  the  very  paragraph  preceding 
that  cited  at  the  bar,  says  he  will  range  the  proceedings  under  the  following 
heads:  "What  privileges  the  prisoner  is  entith^d  to,  and  what  is  incumbent  on 
him  previous  to  ths  trialy  and  what  durinfj  the  trialP  Foster,  C.  L.,  227.  See,  also. 
Hawk.  P.  C,  B.  2,  ch.  28,  39,  40.  And  under  the  former  he  places  all  the 
privileges  of  a  copy  of  the  indictment  and  list  of  jurors,  etc.,  allowed  by  the  law 
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of  Enn-land  in  cases  of  hi^h  treason.  And  the  like  distinction  between  the 
arraignment  and  trial  was  taken  in  Layer's  case  in  1772  (4  Bl.  Com.,  322; 
Wait's  case,l  Leach,  C.  C,  33,  43;  1  Chitty,  Cr.  L,  415,  417),  and  is  univer- 
sally recognized.  The  very  form,  too,  of  calling  the  prisoner,  when  he  is  to  be 
put  on  his  trial  by  the  jury,  shows  the  legal  sense  of  the  terms.  lie  is  thea 
told  by  the  clerk,  in  the  language  of  the  law,  that  he  is  now  set  at  the  bar  to 
be  tried,  and  he  is  to  make  his  challenges  before  the  jurors  are  sworn.  1  Chitty, 
Cr.  L.,  532.  In  short,  so  far  as  authorities  or  reasoning  or  forms  go,  there  caa 
be  no  legal  doubt,  that,  by  the  term  "  irial^'*  is  generally  intended,  in  the  law, 
the  actual  trial  of  the  prisoner  by  the  jury.  The  constitution  of  the  United 
States,  too,  in  the  sixth  amendment,  which  provides  that  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial  by  jury,  manifestly  uses  the  term  in 
the  same  sense;  and  indeed  it  pervades  the  general  structure  of  our  laws. 

There  is  not  the  slightest  reason,  in  our  judgment,  for  presuming  that  con- 
gress, in  this  section  of  the  act  of  1790,  used  the  term  in  any  different  or  wider 
sense.  On  the  contrary,  every  portion  of  its  language  is  entirely  consistent 
with  and  supports  this  construction.  The  object  of  the  legislature  was  to  en- 
able the  parly  to  make  his  defense  in  the  best  and  most  perfect  manner.  Not 
only  is  a  copy  of  the  indictment,  but  a  list  of  the  witnesses,  in  treason,  and  a 
list  of  the  jurors  in  all  capital  cases,  to  be  delivered  to  the  prisoner.  But  unless 
ho  has  alieady  been  arraigned,  and  has  pleaded,  how  can  it  be  supposed  that 
witnesses  or  jurors  can  be  necessary  I  The  witnesses  can  only  be  heard  upon  an 
issue  of  fact;  and  the  jury  can  only  try  an  issue  of  fact.  Until,  therefore,  there 
has  been  an  arraignment  and  plea,  on  which  a  trial  may  be  had,  it  would  hardly 
seem  worthy  of  legislative  interposition  to  prescribe  the  delivery  of  a  list  of 
witnesses  or  of  jurors.  If,  then,  the  natural  interpretation  of  the  clause,  so  far 
as  witnesses  and  jurors  are  concerned,  is,  that  the  list  should  be  delivered  three 
or  two.  days  before  the  time  of  the  actual  trial  by  the  jury,  the  same  interpre- 
tation must  be  applied  to  the  copy  of  the  indictment;  for  the  same  language, 
in  the  same  connection,  is  applied  to  both. 

It  has  been  said  that  a  copy  of  the  indictment  may  be  important  in  some 
oases,  to  enable  the  prisoner  to  plead.  Without  question  it  may  be  so;  but  in 
such  cases  he  would,  upon  the  ordinary  principles,  be  entitled  to  a  copy  for  that 
purpose.  Even  in  England,  where  no  copy  is  provided  for  in  any  capital  trials, 
except  for  treason,  it  is  not  uncommon  to  grant  the  prisoner  a  copy  at  his  re- 
quest, where  it  is  shown  to  be  important  to  his  pleading  or  defense.  1  Chitty, 
Cr.  L.,  404.  But  it  is  one  thing  for  the  legislature  to  prescribe  a  thing,  as  a 
matter  of  right,  in  all  cases  before  arraignment  and  pleading;  and  quite  another 
thing,  to  grant  it  as  a  matter  of  fair  discretion,  in  the  course  of  judicial  pro- 
ceedings, where  it  may  further  public  justice. 

It  has  been  further  said  that  a  copy  of  the  indictment  can  be  of  no  use, 
unless  for  the  purpose  of  pleading.  But  this  is  certainly  a  mistake.  It  is  of 
great  importance  to  ascertain,  in  many  cases,  the  precise  form  of  the  charge  in 
order  to  shape  the  evidence  so  as  to  meet  it,  or  to  disprove  the  material  allega- 
tions. In  indictments  for  treason,  the  overt  acts  must  be  laid  in  the  indictment, 
and  it  is,  or  may  be,  of  the  very  highest  importance  to  the  prisoner  to  know  the 
precise  form  of  every  charge  of  this  nature,  so  vital  to  the  indictment.  The  same 
thing  may  be  said,  in  many  cases  of  homicides,  as  to  the  manner  of  the  death, 
the  instrument  which  inflicted  it,  and  the  place  where  done,  etc.  If  in  a  case 
of  murder  the  means  of  the  death  are  not  proved  by  the  evidence,  substantially, 
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as  laid  in  the  indictment,  the  party  is  entitled  to  an  acquittal.  If,  for  instance, 
the  death  in  the  present  case  had  been  laid  in  the  indictment  to  have  been  by 
drowning  only,  and  not  by  a  hatchet,  and  the  proof  had  established  the  latter 
mode  of  death,  the  prisoner  must  have  been  acquitted.  So  where  the  indict- 
ment alleges  the  offense  to  be  committed  on  the  high  seas,  this  is  vital  to  the 
jurisdiction  of  the  court  in  many  cases;  so  that,  if  not  substantially  proved,  the 
indictment  fails,  even  though  the  place  may  be  within  the  general  admiralty  juris- 
diction. Some  crimes  by  statute  are  only  punishable  when  committed  on  the 
high  seas,  and  some  are  punishable  when  committed  in  any  other  place  within 
the  admiralty  jurisdiction.  The  distinction  may  often  be  most  material  to  the 
defense  at  the  triaL  It  cannot,  then,  be  admitted  for  a  moment,  that  in  a  cap- 
ital case  a  copy  of  the  indictment  may  not  essentially  aid  the  prisoner  in  his 
defense,  both  in  point  of  merits  and  legal  exceptions.  It  can  rarely  happen 
that  the  want  of  a  copy  at  the  time  of  arraignment  can  prejudice  the  prisoner, 
because  it  must  be  presumed  that  every  court,  solicitous  for  justice,  will  grant 
a  copy  and  delay  the  pleading  for  a  reasonable  time  to  enable  the  party  to  avail 
himself  of  all  his  rights.  In  point  of  fact,  in  criminal  cases,  few  defenses  do 
arise  of  which  the  prisoner  has  not  the  full  benefit  under  the  plea  of  not  guilty; 
and  other  pleas  are  of  rare  occurrence. 

Such  is  a  summary  of  the  reasoning  which  induces  the  court  to  declare  that 
if  the  point  were  entirely  new  it  would  feel  bound  to  decide  that  the  true  con- 
struction of  the  statute,  whether  considered  upon  its  obvious  terms  or  intent, 
requires  that  the  copy  of  .the  indictment  should  be  delivered  two  days  at  least, 
not  before  the  arraignment  of  the  prisoner,  but  before  his  trial  by  the  jury.  But 
in  cases  of  this  sort  the  court  will  listen  to  the  opinions  expressed  on  like  occa- 
sions by  other  judicial  tribunals  with  the  most  anxious  attention;  and  if,  upon 
similar  words  in  any  statutes  having  similar  objects,  a  different  construction 
has  been  maintained  and  acted  upon,  it  ought  to  have  very  great  weight  here. 

Let  us  see,  then,  how  the  case  stands  upon  the  statutes  and  authorities  cited 
at  the  bar.  The  statutes  cited  are  the  statutes  of  7  W.  3,  ch.  3,  §  1 ;  and  7 
Anne,  ch.  21,  §  11,  respecting  trials  for  treason.  Before  I  proceed  to  comment 
on  them,  I  would  state  that  the  latter  section  (11th  of  7  Anne,  ch.  3),  on  which 
so  much  reliance  has  been  placed,  is  a  mere  supplement  to,  and  not  a  total 
repeal  of,  the  former.  It  authorizes  a  list  of  the  witnesses  to  be  delivered, 
which  was  not  provided  for  by  the  statute  of  7th  of  William;  and  requires  that 
the  list  of  jurors  should  be  delivered  ten  days  before  the  trial,  the  statute  of 
William  requiring  it  only  two  days;  and  also  a  copy  of  the  indictment  ^/i days 
before  the  trial,  the  statute  of  William  requiring  it  on\y  five  days.  In  all  other 
respects  it  left  the  statute  of  William  in  full  force  and  operation;  and  there- 
fore the  statute  of  Anne,  being  a  mere  supplement,  has  been  governed  by  the 
construction  previously  put  upon  the  statute  of  William,  substituting  only  the 
enlarged  period  of  ten  days  for  the  prior  periods.  This  accounts  at  once  for 
the  reason  why  the  statute  of  Anne  has  never  received  any  judicial  construc- 
tion. In  point  of  fact,  it  did  not  take  effect,  as  indeed  it  was  upon  its  own 
terms  not  to  take  effect,  until  after  the  death  of  the  Pretender,  which  did  not 
occur  until  the  reign  of  George  III.  Indeed,  the  first  trial  for  treason,  upon 
which  the  statute  of  Anne  operated,  was  that  of  Lord  George  Gordon,  in  1781. 
The  case  is  reported  in  Douglas,  590,  and  upon  that  occasion  the  attorney -gen- 
eral moved  that  a  list  of  the  jurors,  intended  to  be  returned  by  the  sheriff  for 
the  trial  of  the  prisoner,  should  be  delivered  to  the  prosecutor  that  a  copy 
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might  be  delivered  to  the  prisoner  tea  days  before  his  arraignment,  that  hay- 
ing  been  the  construction  put  upon  the  terms,  ^^  before  the  iridi^^  in  the  statute 
of  William.  A  rule  upon  the  sheriff  was  granted  accordingly;  and  the  attor- 
ney-general remarked  upon  the  peculiarity  of  the  statutes;  and  said,  "as  there 
is  no  issue  till  arraignment,  there  can  be  no  jury,  strictly  speaking,  because  no 
jury  process  can  be  awarded  until  issue  joined."  And  the  reporter  in  a  note 
observes  that  the  statute  of  Anne  is  but  an  extension  of  that  of  William;  and 
thence  deduces  the  inference  (at  least  by  implication)  that  the  construction  of 
both  statutes  on  this  point  must  be  the  same.  The  practice,  then,  must  be 
considered  as  regulated  exclusively  by  the  statute  of  William;  and  I  will  now 
proceed  to  examine  the  terms  of  that  statute.  Upon  that  examination,  I  think 
it  will  conclusively  appear  that  the  construction  put  upon  it  by  the  English 
judges  is  perfectly  correct;  and  that  the  presence  of  language  not  existing  in 
the  statute  of  the  United  States,  compelled  them  to  desert  the  ordinary  sense 
of  the  word  "^r?a^,"  in  order  to  carry  into  eflPect  an  apparent  and  expressed 
object  of  the  legislature,  that  the  copy  of  the  indictment  should  be  delivered 
before  the  arraignment.  It  provides  that  "  all  and  every  person  and  persons 
whatsoever,  that  shall  be  accused  and  indicted  for  high  treason,  etc.,  or  for  mis- 
prision of  such  treason  (for  other  capital  offenses  are  not  comprehended  in  the 
English  statutes),  shall  have  a  true  copy  of  the  whole  indictment,  but  not  the 
names  of  the  witnesses,  delivered  unto  them  or  any  of  them,  five  days,  at 
the  least,  before  he  or  they  shall  he  tried  for  the  same,  whereby  to  enable  them 
and  any  of  them  respectively  to  advise  with  counsel  thereupon,  to  plead  and 
make  their  defense^  his  or  their  attorney,  etc.,  requiring  the  same,  and  paying 
the  officer  his  reasonable  fees  for  writing  thereof,  not  exceeding  five  shillings 
for  the  copy  of  every  such  indictment."  Now  it  is  to  be  observed  that  in  this 
clause  a  copy  of  the  indictment  only  (and  not  of  the  list  of  jurors)  is  provided 
for,  and  the  avowed  object  is  to  enable  the  prisoner  to  advise  with  counsel,  and 
to  plead  and  make  defense.  According  to  the  course  of  practice  in  England, 
the  prisoner  is  obliged  to  pleads  instanter^  upon  his  arraignment;  and,  there- 
fore, the  very  object  of  parliament,  expressed  on  the  face  of  the  enactment, 
would  be  defeated,  unless  the  copy  were  furnished  five  days  before  the  arraign- 
ment. 

The  courts,  therefore,  in  construing  the  statute  upon  its  plain  intendment, 
were  driven  to  say  that  the  terms  '*  Icfore  he  or  they  shall  he  tried^'*  must,  in  this 
connection,  be  construed  to  mean  before  arraignment,  because  in  no  other  way 
could  the  object  be  effected.  And  this  exposition  is  so  reasonable  and  just  that 
the  only  surprise  is,  that  it  should  ever  hare  been  made  a  question.  Sir  Michael 
Foster,  in  the  passages  cited  at  the  bar  (Foster,  C.  L.,  228,  230),  gives  the 
reason  for  it,  which  has  been  already  stated.  See  1  East,  P.  C,  111,  112,  ll-l, 
115;  4  Bl.  Com.,  351 ;  Hawk.,  B.  2,  ch.  39;  1  Chitty,  Cr.  L.,  405.  The  statute 
proceeds,  in  the  next  sentence,  to  recognize  the  true  legal  difference  between 
the  arraignment  and  trials  for  it  declares  "that  every  such  person  so  accused 
and  indicted,  arraigned  or  tried  for  any  such  treason  as  aforesaid,  etc.,  shall  be 
received  and  admitted  to  make  his  and  their  full  defense  by  counsel  learned  in 
the  law,"  etc.  Here  the  arraignment  and  trial  are  distinguished,  as  progressive 
acts,  and  that  counsel  are  to  be  permitted  in  each;  and  thus,  in  the  former 
clause,  the  inartificial  use  of  the  words,  ^^ shall  he  tried^^  is  completely  estab- 
lished. The  provision  that  the  prisoner  "shall  have  copies  of  the  panel  of 
tlic  jurors  who  are  to  try  them,  duly  returned  by  the  sheriff,  and  delivered 
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unto  them,  etc.,  two  days,  at  the  least,  hefore  he  or  they  shall  he  tried  for  the  same^^ 
stands  in  another  (the  seventh)  section  of  the  act.  I  have  been  curious  to  ascer- 
tain whether,  under  the  act  of  William,  it  was  the  practice  to  deliver  the  list  of 
jurors  also  before  the  arraignment.  In  Sir  Michael  Foster's  report  of  the  trial 
of  the  rebels  in  1746,  he  speaks  expressly  as  to  the  delivery  of  the  copy  of  the 
indictment  before  the  arraignment;  but  says  nothing  as  to  the  list  of  jurors. 
And  in  his  subsequent  discourse  he  alludes  to  the  provision,  as  to  the  list  of 
jurors,  in  very  general  terms,  leaving  it  somewhat  doubtful  whether  the  list  of 
the  panel  was  ever  delivered  until  after  the  arraignment  and  plea,  and  trial 
assigned.  Foster,  C.  L.,  1, 230.  But  upon  examination  of  the  case  of  The  King 
V,  Rookwood,  in  4  St.  Tr.,  661,  667,  the  very  point  arose,  and  Lord  Chief  Justice 
Holt  and  the  other  judges  on  that  occasion  held  that  the  list  of  jurors  was  to 
be  given,  not  before  the  arraignment,  but  two  days  before  the  trial  by  the  jury. 
In  fact,  in  that  case  the  jury  were  not  summoned  until  after  the  prisoner  had 
been  arraigned  and  pleaded.  The  practice  under  the  statute  of  Anne,  from 
necessity,  led  to  the  delivery  of  all  the  copies  before  the  arraignment,  because 
it  expressly  requires  that  the  lists  of  the  witnesses  and  jurors  '*  shall  be  also 
given  at  the  same  time  that  the  copy  oj  the  indictment  i%  delivered  to  the  party 
indicted."    Doug.,  591. 

From  this  examination  of  the  statutes  of  William  and  Anne,  it  is  apparent 
that  the  terms  are  not  the  same  with  our  act  of  congress,  and  that  the  courts 
have  been  driven  to  give  an  exposition  of  the  provisions  different  from  their 
natural  import,  in  consequence  of  explanatory  phrases,  which  could  in  no  other 
way  be  rationally  interpreted.  There  is  no  reason  to  suppose  that  the  learned 
judges  would  have  given  a  different  exposition  from  that  which  we  think  the 
true  one  of  the  act  of  congress,  if  the  language  had  been  in  all  respects  the 
same  as  ours.  In  point  of  authority,  then,  there  is  nothing  binding  on  the  con- 
science of  the  court,  or  that  justifies  it  in  abandoning  the  natural  sense  of  the 
words  used  in  the  act  of  congress. 

But  suppose  the  acts  were  the  same,  and  required  the  same  interpretation, 
and  that  the  prisoner  was  entitled  to  a  copy  of  the  indictment  and  list  of  jurors 
before  arraignment,  the  question  would  still  remain,  whether  he  could  now  avail 
himself  of  this  omission.  A  party  may  have  a  legal  right  to  an  exception, 
which  he  cannot  take  in  every  stage  of  the  cause.  The  law  points  out  an  order 
in  its  proceedings,  and  requires  that  the  party  should  take  his  exceptions,  and 
demand  his  privileges,  at  such  time  as  general  justice  and  convenience  require; 
otherwise  he  is  deemed  to  waive  them.  A  party  is  certainly  at  liberty  to  waive 
any  privileges  introduced  solely  for  his  own  benefit;  and  if  he  is  satisfied  with 
going  on  without  them,  and  sustains  no  prejudice  thereby,  there  seems  no 
ground  to  arrest  the  judgment,  or  grant  a  new  trial  upon  this  account. 

The  law  is  perfectly  settled  upon  this  subject  in  England  under  the  strictest 
construction  of  the  statutes  of  William  and  Anne.  We  have  seen  that  the 
prisoner  is  entitled  to  "a  true  copy  of  \j\iq  whole  indictment;"  and  yet,  if  he  has 
received  an  imperfect  copy,  or  if,  being  entitled  to  a  copy  of  the  caption  of  the 
indictment,  he  has  received  a  copy  without  the  caption,  and  he  proceeds  to 
plead,  it  is  too  late  to  take  the  exception.  Sir  Michael  Foster  (Foster,  P.  C, 
230)  says,  "but  if  the  prisoner  pleadeth  without  a  copy  of  the  caption,  as  some 
of  the  assassins  did,  he  is  too  late  to  take  the  objection,  or  indeed  any  othei' 
objection  that  turneth  upon  a  defect  in  the  copy;  for  hy  pleading  he  admitieth  that 
he  hcUh  had  a  copy  sufficient  for  the  purposes  inte?ided  by  the  act?^  Now  a  false 
Vou  XII— 48  753 


§  2688.  CRIMES  AND  CRIMINAL  PROCEDURE. 

or  imperfect  copy  is,  in  intendment  of  law,  no  true  copy^  and  therefore  is  none. 
But  the  sole  object  of  the  act  being  to  enable  the  party  to  plead,  if  he  is  willing 
and  ready  to  plead  without  a  true  copy,  the  law  supposes  his  defense  does  not 
turn  upon  any  such  fact;  and  that  he  is  sufficiently  apprised  of  the  who)e 
charge,  and  of  his  own  defense  to  it. 

Mr.  East,  in  his  very  accurate  work  on  Crown  Law  (1  East,  P.  C,  113),  lays 
down  the  rule  even  more  broadly.  He  says,  ''  but,  ^fter pleading^  it  is  too  late 
to  object,  either  to  the  want  of  a  copy^  or  to  any  insufficiency  in  it;  for  that  ad- 
mits it  to  be  sufficient."  And  he  is  well  warranted  in  the  statement,  for  in  the 
case  of  Rex  v.  Cook,  reported  in  4  Hargrave,  St.  Tr.,  738,  746;  S.  C,  13  How. 
St.  Tr.,  311;  and  very  accurately,  on  this  point,  also,  in  2  Salk.,  634,  it  was  so 
expressly  decided  by  the  court.  In  that  case  the  prisoner,  after  plea,  but  before 
tliejury  was  awom^  took  an  exception  by  his  counsel  that  he  had  not  had  a 
copy  of  the  indictment,  and  therefore  he  could  not  be  tried.  But  the  court 
said,  '*  By  the  words  of  the  act  (statute  of  W.  3)  he  is  to  demand  it,  and  he 
has  it  to  enable  him  to  plead,  and  till  then  he  is  not  to  plead.  In  this  case  he 
has  pleaded;  therefore  this  benefit  is  waived,  and  the  prisoner  has  admitted 
he  has  a  copy,  or  did  not  think  it  for  his  service  to  require  it,  but  was  able  to 
plead  without  the  help  of  it."  The  same  doctrine  is  recognized  by  all  the  other 
elementary  writers  to  which  we  have  had  access.  1  Chitty,  Cr.  L.,  405.  The 
same  point  was  decided  in  Rookwood's  Case,  4  State  Trials,  661,  667.  It  was, 
in  fact,  decided  and  acted  upon  by  the  circuit  court,  sitting  in  Rhode  Island,  on 
a  trial  for  murder,  in  tfie  case  of  United  States  u  Cornell,  2  Mason,  91,  103. 

In  the  case  now  at  bar,  the  prisoner  has  been  held  to  no  strictness  whatso- 
ever. After  he  had  pleaded,  after  his  cause  was  fully  before  the  jury,  the  court, 
in  tenderness  to  human  life,  was  willing  to  allow  him  to  withdraw  the  cause 
from  the  jury ;  not,  indeed,  as  a  matter  of  rights  but  of  discretion.  He  declined 
it;  and  if  ever  the  waiver  of  a  benefit  was  intentional,  and  without  prejadice 
to  the  party,  I  am  justified  in  saying  that  the  present  is  such  a  case. 

It  remains  only  to  remark  upon  some  cases  cited  from  the  Massachusetts  re- 
ports. This  court  is  entirely  satisfied  that  those  cases  were  rightly  decided. 
The  case  of  Commonwealth  v.  Andrews,  3  Mass.,  126,  turned  upon  the  well- 
known  principle  that  an  accessory  could  not  be  tried  without  his  own  consent, 
unless  his  principal  were  also  on  trial,  or  had  been  convicted.  And  if  he  were 
tried  by  his  own  express  consent,  no  judgment  could  pass  upon  him  until  the 
principal  was  subsequently  convicted.  The  court  said  that  they  would  not 
presume  the  assent  of  the  prisoner  to  the  trial,  much  less  his  desire  to  be  tried 
before  the  principal  was  tried  and  convicted,  from  the  mere  fact  that  he  was 
put  on  trial.  It  did  not  appear  that  he  knew  his  rights,  or  that  he  had  given 
any  consent;  and  that  in  criminal  cases  an  express  relinquishment  of  a  right 
should  appear,  before  the  party  should  be  deprived  of  it:  The  right  here  at- 
tempted to  be  presumed  to  be  waived  was  vital  to  the  whole  prosecution;  and 
the  language  of  the  court  must  be  interpreted  to  refer  to  such  cases. 

In  Commonwealth  v.  Hardy,  2  Mass.,  303,  the  question  was  a  question  of 
jurisdiction.  The  statute  of  1805  declared  that  "all  indictments,  which  may  be 
found  for  any  capital  oflFense,  shall  be  heard^  tried  and  detei^minedy  etc.,  by  three 
or  more  of  the  said  justices  "  of  the  court.  The  arraignment  of  the  prisoner 
for  a  capital  oflfense  was  before  one  judge  only.  The  court  held  the  arraign- 
ment was  coram  non  judice;  and  that  the  intent  of  the  statute  was,  that  a 
prisoner  capitally  indicted  should  not  be  put  upon  his  defense,  unless  three 
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justices  at  least  were  present.  The  case  is  so  plainly  right  on  the  very  words 
of  the  statute,  '^heard^  tried  and  determinedy^^  that  it  is  scarcely  susceptible  of 
legal  doubt. 

This  is  the  substance  of  what  I  have  to  say  as  to  the  opinion  formed  by  the 
court.     Our  judgment  is  that  the  motions  be  overruled,  (a) 

Davis,  J.,  concurred. 

UNITED  STATES  v,  TAYLOR. 
(Circuit  Court  for  Kansas:  8  McCrary,  500-006;  4  Federal  Reporter,  470-475.  1882.) 

Statement  OF  Facts. —  Information  for  a  violation  of  the  internal  revenue 
laws.  The  errors  assigned  are  the  direction  of  the  court  to  the  jury  to  return 
a  verdict  of  guilty,  and  the  overruling  of  a  motion  for  a  new  trial. 

§  2684.  In  a  criminal  case  a  court  cannot  direct  a  ve7*dict  of  guilty. 

Opinion  by  MoCrary,  J. 

The  single  question  to  be  determined  is  whether,  in  such  a  case  as  this,  a 
court  may  direct  a  verdict  of  guilty.  It  is  insisted  on  the  part  of  the  govern- 
ment that,  the  facts  being  admitted  or  settled  beyond  dispute,  the  question  of 
guilt  or  innocence  depends  wholly  upon  a  question  of  law,  which  the  court 
must  determine,  and  that,  therefore,  the  court  may  direct  a  verdict  either  way, 
in  accordance  with  its  opinion  of  the  law.  This  is  the  view  which  was  taken 
by  the  court  below.  In  so  holding,  the  learned  district  judge  was,  no  doubt, 
largely  influenced  by  the  ruling  of  Mr.  Justice  Hunt  in  the  case  of  United 
States  '0,  Anthon}^  11  Blatch.,  200.  I  find,  however,  upon  an  examination  of 
the  subject,  that,  with  this  single  exception,  the  authorities  are,  with  entire 
unanimity,  against  the  right  of  a  court  in  a  criminal  case  to  direct  a  verdict  of 
guilty. 

§  2685.  Constitutional  right  to  trial  by piry.     It  cannot  be  waived. 

The  constitution  guaranties  to  every  accused  person  "the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the  state  and  district  wherein  the  crime 
shall  have  been  committed."  Sixth  amendment.  This  is  a  right  which  cannot 
be  waived,  and  it  has  been  frequently  held  that  the  trial  of  a  criminal  case 
before  the  court  by  the  prisoner's  consent  is  erroneous.  State  v.  Mann,  27 
Conn.,  281.  It  is  very  difficult  to  see  upon  what  principle  it  can  be  maintained 
that  an  accused  person^has  had  a  trial  by  an  impartial  jury,  within  the  mean- 
ing of  the  constitution,  in  a  case  where  the  court  has  directed  the  jury,  without 
deliberation,  to  find  him  guilty.  It  would  seem  that  such  a  trial  is,  in  sub- 
stance and  effect,  a  trial  by  the  court  quite  as  much  as  in  a  case  where  a  jury 
is  waived  by  consent  of  the  accused.  The  constitution  does  not  deal  with  the 
form,  but  with  the  substance,  the  essence,  of  the  trial,  and  therefore  requires  a 
submission  of  the  case  to  the  jury  for  their  consideration  and  decision  upon  it. 
There  can,  within  the  meaning  of  the  constitution,  be  no  trial  of  a  cause  by  a 
jury  unless  the  jury  deliberates  upon  and  determines  it.     It  is  doubtless  true 

(a)  Since  this  opinion  was  delivered,  I  have  had  an  opportunity  to  examine  the  case  of  The  King  v.  Rookwood,  ^ 
4  Stu  Tr.,  661,  at  large.  The  very  distinction  insisted  upon  by  this  court  was  admitted  and  insisted  upon  by  the 
counsel  and  court  in  that  case.  Lord  Chief  Justice  Holt,  in  particular,  stated  that  the  interpretation  of  the  first 
section  of  the  statute  of  William,  as  to  the  time  of  delivering  a  copy  of  the  indictment,  was  altogether  governed 
by  the  explanatory  words,  "  to  plead  and  make  their  defense;'*'*  and  that  otherwise  the  iuteipretation  would  be 
the  same  as  that  of  the  seventh  section,  as  to  the  list  of  jurors,  viz.,  that  the  time  of  trial  by  the  jury  was  intended, 
and  not  the  time  of  arraignment  When  it  is  considered  that  this  case  was  decided  the  very  year  that  the  statute 
of  7  William  3  first  took  effect,  and  by  such  eminent  judges  as  Lord  Chief  Justice  Holt  and  Lord  Chief  Justice 
Treby,  Its  authority  Is  absolutely  irresistible  as  to  the  true  exi>ositlon  of  the  statute  of  William.  It  confirms,  in 
•B  naezpected  manner,  the  view  already  suggested  by  the  present  judgment. 
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that,  in  a  certain  sense  and  to  a  liraited  extent,  this  doctrine  makes  the  jury 
the  judges,  in  criminal  cases,  of  both  law  and  fact;  but  this  is  the  necessary 
result  of  the  jury  system,  so  long  as  the  absolute  right  of  the  jury  to  find  a 
general  verdict  exists,  for  a  general  verdict  necessarily  covers  both  the  law  and 
the  fact,  and  embodies  a  decision  based  upon  and  growing  out  of  both. 

§  2686.  Powers  respectivtlt/y  in  criminal  cases^  of  judge  and  jury. 

It  has  accordingly  long  been  well  settled  that,  while  the  court  is  the  judge 
of  the  law  and  may  instruct  the  jury  upon  the  law,  and  while  it  is  the  duty  of 
the  jury  to  receive  the  law  from  the  court,  it  is  still  within  the  power  of  the 
jury  to  render  a  general  verdict,  and  thereby  to  decide  on  the  law  as  well  as 
the  facts.  It  has  never,  to  my  knowledge,  been  claimed  that  if  the  jury  disre- 
gard the  law  as  laid  down  by  the  court,  and  render  a  general  verdict  of  not 
guilty,  the  court  can  set  it  aside;  and  if  this  cannot  be  done  by  an  order  after 
verdict,  how  can  the  court  do  substantially  the  same  thing  by  an  instruction 
before  verdict?  The  action  of  the  court  is,  in  effect,  the  same  in  either  case; 
it  is  in  effect  a  decision  by  the  court,  upon  the  law  and  facts,  that  the  accused 
is  guilty.  The  court  must  determine  both  the  fact  and  the  law,  whether  it 
directs  a  verdict  of  guilty,  or  sets  aside  a  verdict  of  not  guilty.  It  maybe 
going  too  far  to  say  broadly  that  the  jury  have  a  right  to  disregard  the  instruc- 
tions of  the  court  upon  questions  of  law,  although  many  courts  have  gone  to 
this  extent;  but  it  is  quite  clear  that  the  right  to  render  a  general  verdict 
includes  the  power  to  decide  both  law  and  fact,  and  therefore  necessarily  the 
power  to  decide  independently  of  the  court. 

In  view  of  this,  courts  have  usually  gone  no  further  than  to  say  to  the 
jury  that  while  they  may,  by  a  general  verdict,  determine  both  the  law  and 
the  facts,  it  is  their  duty  to  believe  the  law  as  laid  down  by  the  court.  In  the 
case  of  United  States  v,  Wilson,  1  Bald.,  108,  the  court,  by  Mr.  Justice  Bald- 
win, in  charging  the  jury,  commented  upon  the  subject  as  follows:  "In  re- 
peating to  you  what  was  said  on  a  former  occasion  to  another  jury,  that  you 
have  the  power  to  decide  on  the  law  as  well  as  the  facts  of  this  case,  and  are 
not  bound  to  find  according  to  our  opinion  of  the  law,  we  feel  ourselves  con- 
strained to  make  some  explanations  not  then  deemed  necessary,  but  now  called 
for  from  the  course  of  the  defense.  You  may  find  a  verdict  of  guilty  or  not 
guilty,  as  you  think  proper,  or  may  find  the  facts  specially  and  leave  the  guilt 
or  innocence  of  the  prisoner  to  the  judgment  of  the  court.  If  your  verdict 
acquits  the  prisoner,  we  cannot  grant  a  new  trial,  however  much  we  may  differ 
with  you  as  to  the  law  which  governs  the  case,  and  in  this  respect  a  jury  are  the 
judges  of  the  law,  if  they  choose  to  become  so.  Their  judgment  is  final,  not 
because  they  settle  the  law,  but  because  they  either  think  it  not  applicable,  or 
do  not  choose  to  apply  it  to  the  case.  But  if  a  jury  find  a  prisoner  guilty 
against  the  opinion  of  the  court  on  the  law  of  the  case,  a^new  trial  will  be 
granted.  No  court  will  pronounce  a  judgment  on  a  prisoner  against  what 
they  believe  to  be  the  law.  On  an  acquittal  there  is  no  judgment;  the  court 
do  not  act,  and  cannot  judge,  there  remaining  nothing  to  act  upon.  This, 
then,  you  will  understand  to  be  what  is  meant  by  your  power  to  determine 
upon  the  law;  but  you  will  still  bear  in  mind  that  it  is  a  very  old,  sound  and 
valuable  maxim  m  law  that  the  court  answers  to  questions  of  law  and  the  jury 
to  facts.     Every  day's  experience  evinces  the  wisdom  of  this  rule." 

That  this  charge  presents  the  true  doctrine  upon  the  subject  will  be  ap- 
parent from  an  examination  of  the  following  authorities,  all  of  which  sustain 
it,  and  some  of  which  go  even  beyond  it,  and  declare  that  the  jury  are  the  ex- 
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elusive  judges  of  both  law  and  fact  in  a  criminal  case.  Saveral  of  them  arj 
exactly  in  point,  holding  that  a  direction  to  the  ]\iry  to  convict  is  erroneous, 
notwithstanding  overwhelming  evidence  of  guilt.  United  States  v.  Battiste,  2 
Sumn.,  243;  Com.  v.  Porter,  10  Mete,  262;  Com.  v.  Van  Tuyl,  1  Mete.  (Ky.), 
1;  United  States  v.  Stockwell,  4  Cranch,  C.  C,  671;  Stettinius  v.  United 
States,  5  Cranch,  C.  C,  573  (§§  1927-31,  supra);  Montee  v.  Com.,  3  J.  J. 
Marsh.,  132;  Sims  v.  State,  43  Ala.,  33;  United  States  v.  Hodges,  2  Wheel. 
Cr.  Cas.,  477;  United  States  v.  Wilson,  Bald.,  78;  United  States  v.  Fen  wick,  5 
Cranch,  C.  C,  562;  United  States  v.  Greathouse,  2  Abb.  (U.  S.),  364  (§§  1183- 
M, supra);  4  BI.  Comm.,  361;  Tucker  v.  State,  57  Ga.,  503;  Huffman  v.  State, 
29  Ala.,  40;  Perkins  v.  State,  50  Ala.,  154. 

The  rule  is  thus  stated  in  Com.  v.  Tuyl:  "The  jury  must  derive  a  knowl- 
edge of  the  facts  from  the  witnesses,  and  of  the  law  from  the  court.  They 
have,  however,  to  pass  upon  both,  and  by  making  an  application  of  the  law  to 
the  facts  of  the  case,  decide  whether  the  offense  charged  in  the  indictment  has 
been  committed.     In  this  sense  only  are  they  the  judges  of  the  law  of  the  case." 

With  respect  to  the  ruling  of  Judge  Hunt  in  United  States  v,  Anthony, 
aujpra^  it  is  proper  to  remark  that  ho  seems,  upon  reflection,  to  have  doubled 
its  soundness,  as  on  the  subsequent  trial  of  the  officers  of  election  indicted 
with  Miss  Anthony  for  the  same  offense,  and  in  which  substantially  the  same 
testimony  was  introduced,  he  stated  that  instead  of  ordering  a  verdict  of 
guilty  he  would  submit  the  case  to  the  jury  with  the  instructions  that  there 
was  no  justification  for  the  act  of  the  defendants,  and  that  in  effect  they  were 
all  guilty.     See  Whart.  Cr.  L.  (7th  ed.),  §  82a. 

It  is  now  well  settled  in  the  federal  courts  that  in  civil  cases,  where  the  facts 
are  undisputed  and  the  case  turns  upon  questions  of  law,  the  court  may  direct 
a  verdict  in  accordance  with  its  opinion  of  the  law;  but  the  authorities  which 
settle  this  rule  have  no  application  to  criminal  cases.  In  a  civil  case  the  court 
may  set  aside  the  verdict,  whether  it  be  for  the  plaintiff  or  defendant,  upon 
the  ground  that  it  is  contrary  to  the  law  as  given  by  the  court;  but  in  a  crim- 
inal case,  if  the  verdict  is  one  of  acquittal,  the  court  has  no  power  to  set  it 
SLside.  It  would  be  a  useless  form  for  a  court  to  submit  a  civil  case  involving 
only  questions  of  law  to  the  consideration  of  a  jury,  where  the  verdict,  when 
found,  if  not  in  accordance  with  the  court's  view  of  the  law  would  be  set 
aside.  The  same  result  is  accomplished  by  an  instruction  given  in  advance  to 
find  a  verdict  in  accordance  with  the  court's  opinion  of  the  law.  But  not  so  in 
criminal  cases.  A  verdict  of  acquittal  cannot  be  set  aside,  and  therefore,  if  the 
court  can  direct  a  verdict  of  guilty,  it  can  do  indirectly  that  which  it  has  no 
power  to  do  directly.  By  his  plea  of  not  guilty  the  defendant  must  be  under- 
stood as  denying  the  truth  of  the  information  or  indictment,  and  as  not  con- 
ceding the  truth  of  what  the  witnesses  for  the  government  have  sworn  to. 
This  is  so  notwithstanding  the  fact  that  no  witness  for  the  defendant  contra- 
dieted  the  statements  of  the  witnesses  for  the  prosecution. 

In  this  condition  of  the  testimony  it  was  the  right  of  the  jury  to  pass  upon 
the  credibility  of  the  witnesses,  even  if  un impeached  as  to  character,  and  to  con- 
sider whether,  upon  applying  all  the  tests  of  manner,  clear  or  confused  state- 
ment, prejudice  and  accuracy  of  memory,  they  were  to  be  believed.  It  was 
within  the  province  of  the  jury  to  disbelieve  the  witnesses  for  the  government. 
And  even  in  civil  cases,  so  far  as  I  know,  no  judge  has  ever  gone  further  than  to 
say,  when  the  case  was  at  all  dependent  upon  oral  testimony,  that,  if  the  jury 
believed  all  the  testimony,  they  should  find  for  the  plaintiff  or  defendant. 

757 


§§  2687,  2688.  CRIMES  AND  CRIMINAL  PROCEDURE. 

The  present  case,  in  itself  considered,  is  of  little  consequence,  but  the  question 
involved  is  of  far-reaching  importance;  for  if  the  power  to  direct  a  verdict  of 
guilty  exists  in  this  case,  it  exists  and  may  be  exercised  in  any  criminal  case, 
however  important,  and  even  if  the  punishment  be  death.  In  view  of  this, 
and  especially  in  view  of  the  opinion  above  cited  of  Mr.  Justice  Hunt,  for 
whose  judgment  I  entertain  the  highest  respect,  I  have  considered  the  case 
with  great  care.  I  have  also  consulted  Mr.  Justice  Miller,  who  authorizes  me 
to  say  that  he  concurs  in  tbe  conclusion  which  I  have  reached,  which  is  that 
the  district  court  erred  in  charging  the  jury  to  find  the  defendant  guilty,  and 
in  overruling  the  motion  in  arrest  of  judgment.  The  judgment  of  the  district 
court  is  accordingly  reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

UNITED  STATES  v.  BORGER. 
(Circuit  Court  for  New  York:    19  Blatchford,  249-256;  7  Federal  Reporter,  193-199.    1881.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  The  defendant  was  convicted  on  a  criminal  informa- 
tion, filed  against  him  by  the  United  States  attorney,  prosecuting  for  the  United 
States,  under  section  3S94  of  the  Revised  Statutes,  for  unlawfully  and  know- 
ingly depositing  in  the  mail  of  the  United  States,  and  sending  to  be  conveyed 
thereby,  a  circular  concerning  a  lottery.  On  being  arraigned  on  the  informa- 
tion the  defendant  stood  mute,  and  the  court  directed  a  plea  of  not  guilty  to 
be  entered  for  him,  and  it  was  entered.  An  objection  by  the  defendant's 
counsel  to  such  action  was  overruled  by  the  court,  and  said  counsel  excepted  to 
said  ruling  and  to  said  direction.  The  defendant  now  moves  in  arrest  of  judg- 
ment on  the  above  ground. 

§  2687.  It  is  proper  to  enter  a  plea  of  ^^not  guilty  ^^  when  a  defendant  stands 
mute. 

It  is  provided  by  section  1032  of  the  Revised  Statutes  as  follows:  "TVhen 
any  person  indicted  for  anj^  offense  against  the  United  States,  whether  capital 
or  otherwise,  upon  his  arraignment  stands  mute,  or  refuses  to  plead  or  answer 
thereto,  it  shall  be  the  duty  of  the  court  to  enter  the  plea  of  not  guilty  on  his 
behalf  in  the  same  manner  as  if  he  had  pleaded  not  guilty  thereto.  And  when 
the  party  pleads  not  guilty,  or  such  plea  is  entered  as  aforesaid,  the  cause  shall 
be  deemed  at  issue,  and  shall,  without  further  form  or  ceremony,  be  tried  by  a 
jury."  This  section  is  based  on  the  act  of  April  30,  1790,  section  30  (1  U.  S. 
Stat,  at  Large,  119);  the  act  of  March  3,  1825,  section  14  (4  id.,  118),  and  the 
act  of  March  3,  1835,  section  4  (id.,  777).  The  act  of  1790  related  to  an  in- 
dictment for  treason,  or  one  for  any  offense  made  capital  by  that  act,  and 
authorized  the  court  to  proceed  to  the  trial  of  the  person  standing  mute  as  if 
he  had  pleaded  not  guilty.  The  act  of  1825  related  to  an  indictment  for  any 
offense  not  capital,  and  gave  a  like  authority. 

§  2688.  Under  Revised  Statutes^  section  1032^  the  word  "  indictment  "  includes 
**  information.^^ 

The  act  of  1835  related  to  an  indictment  for  any  offense,  and  was  in  the 
terms  of  section  1032  of  the  Revised  Statutes.  The  word  "information"  is 
not  found  in  any  of  the  statutes.  It  is  contended  for  the  defendant  that  the 
court  had  no  jurisdiction  to  try  him,  because  he  was  tried  on  an  information 
and  stood  mute,  and  the  court  had  no  power  either  to  enter  a  plea  of  not  guilty 
for  him  or  to  proceed  to  his  trial  as  if  he  had  pleaded  not  guilty.     It  is  con- 
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tended  that  this  statute  alone  can  be  looked  to  as  the  source  of  authority;  that, 
by  mentioning  an  indictment,  it  excludes  an  information;  that  the  word  "in- 
dictment" cannot  be  construed  to  include  "information;"  and  that  the  case  is 
one  of  a  casus  omissus,  so  that  no  person  who  chooses  to  refuse  to  plead  to 
a  criminal  information  can  be  tried  upon  it.  Provisions  of  statute  are  referred 
to  which  mention  an  information  as  well  as  an  indictment,  in  the  same  enact- 
ment, and  from  this  it  is  argued  that,  as  an  indictment  is  mentioned  in  the 
present  instance  and  not  an  information  eo  noviine,  the  case  of  a  person  stand- 
ing mute  on  an  information  is  not  provided  for. 

By  subdivision  20  of  section  639  of  the  Revised  Statutes,  cognizance  of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the  United  States  is 
given  to  the  circuit  courts.  The  offense  in  the  present  case  is  one  which  can 
be  prosecuted  by  a  criminal  information.  Article  3,  section  2,  of  the  constitu- 
tion provides  that  "the  trial  of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury,"  and  article  6  of  the  amendments  to  the  constitution  provides 
that,  "in  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed."  If  the  United  States  have  a  right  to  pro-e- 
cute  the  defendant  for  the  offense  alleged  by  a  criminal  information  instead  of 
an  indictment,  they  have  the  right  to  try  him  for  such  offense,  with  a  view  to 
punish  him,  if  he  is  convicted.  lie  has  a  right  to  be  tried  by  a  jury,  and  by  an 
impartial  jury,  and  to  have  the  benefit  of  the  other  safeguards  provided  by 
the  constitution  and  the  laws.  But  he  has  no  right  to  defeat  a  trial  by  saying 
that  he  will  not  plead  to  the  information.  The  court  has  power  to  try  a  per- 
son who  refuses  to  plead  to  an  information,  or  who  wilfully  stands  mute,  when 
arraigned  on  it,  without  entering  for  him  a  plea  of  not  guilty,  and  has  a  right 
to  proceed  in  such  trial  as  if  there  were  a  plea  of  not  guilty,  even  though  no 
statute  of  the  United  States  specifically  pi*escribes  such  mode  of  procedure  in 
the  case  of  an  information.  It  would  have  this  power  under  the  constitutional 
and  statutory  provisions  before  referred  to,  in  the  case  of  an  indictment,  even 
if  there  were  no  statutory  provision  in  regard  to  standing  mute  on  an  indict- 
ment. So,  it  has  like  power  on  an  information,  without  any  such  provision  in 
regard  to  an  information. 

The  question  arose  m  regard  to  an  indictment  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland,  in  1818,  in  United  States  v.  Hare, 
2  Wheel.  Cr.  Cas.,  283,  before  Mr.  Justice  Duvall  and  Judge  jSouston.  The 
defendants  were  indicted,  under  section  19  of  the  act  of  April  30,  1810  (2  U. 
S.  Stat,  at  Large,  598),  for  robbing  a  mail  carrier.  The  punishment  was  death. 
On  being  arraigned,  they  stood  mute.  The  act  of  1790  was  the  only  statute 
on  the  subject.  The  offense  was  one  not  made  capital  by  that  act.  It  was 
contended  for  the  defendants  that  the  court  had  no  power  to  enter  a  plea  of 
not  guilty  for  them  or  to  try  them.  It  was  urged  that  the  court  must  ascertain 
by  a  jury  whether  the  muteness  arose  ex  visitatione  Dei  or  ex  malitia;  that,  if 
it  were  found  that  the  muteness  were  from  the  visitation  of  God,  the  court 
could  proceed  to  trial  as  if  there  were  a  plea  of  not  guilty;  and  that,  if  it  were 
decided  that  the  muteness  was  ex  malitia^  and  the  offense  were  a  felony,  there 
could  be  no  trial,  because  no  issue,  and  no  conviction  without  a  trial,  because 
the  offense  was  not  of  the  highest  degree,  as  treason,  or  of  the  lowest  degree, 
as  petit  larceny.  The  question  was  thoroughly  discussed  by  eminent  counsel, 
and  the  court,  taking  a  broad  and  comprehensive  view  of  the  question,  held 
that  it  had  no  doubt  of  its  power  to  proceed  to  the  trial  of  the  accused;  that, 
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in  view  of  the  provisions  of  the  constitution,  that  the  trial  of  all  crimes,  ex- 
cept in  cases  of  impeachment,  shall  be  by  jury,  and  that  every  person  shall 
have  a  fair  and  impartial  trial  by  jury,  in  a  criminal  prosecution,  and  in  view 
of  the  cognizance  given  to  the  circuit  court  of  all  crimes  and  ofTcnses  cogniza- 
ble under  the  authority  of  the  United  States,  the  accused  could  not,  by  any 
management,  evade  a  trial  by  jury;  that  the  prescription  of  the  punishment 
implied  conviction,  and  that  implied  a  trial  by  a  jury,  conducted  in  the  manner 
provided  by  law;  and  that  the  principle  of  the  strict  construction  of  a  penal 
statute  could  not  require  it  to  be  so  construed  as  to  prevent  a  trial  altogether. 
The  court  ordered  the  trial  to  proceed  as  if  the  plea  were  not  guilty. 

The  foregoing  view  is  consonant  with  reason  and  with  the  only  proper  admin- 
istration of  the  criminal  law.  In  the  present  case,  the  court  directed  the  plea  of 
not  guilty  to  be  entered  and  that  was  done.  This  was  a  matter  of  form  and 
was  no  prejudice  to  the  defendant,  and  amounted  to  no  more  than  ordering  the 
trial  to  proceed  as  if  such  plea  were  entered.  Irrespective  of  the  foregoing 
views,  the  word  "  indicted,"  in  section  1032,  is  fairly  to  be  construed  to  include 
an  information.  An  information  generally  differs  in  nothing  from  an  indict- 
ment, in  its  form  and  substance,  except  that  it  is  filed  by  the  proper  lawoflSctr 
of  the  government  ex  officio^  without  the  intervention  or  approval  of  a  grand 
jury.  2  Story  on  the  Constitution,  4th  ed.,  §  1786.  In  The  Queen  v.  Steel,  L. 
R.,  2  Q.  B.  Div.,  37,  40,  Lord  Coleridge  says  that  a  criminal  information  is  a 
criminal  cause  or  matter,  only  differing  in  mere  form  from  an  indictment,  the 
queen's  coroner  preferring  the  information  instead  of  the  jurors  presenting  a 
bill,  but,  to  all  intents  and  purposes,  the  one  being  as  much  a  criminal  matter 
as  the  other.  In  Bailey  v,  Kalamazoo  Publishing  Co.,  40  Mich.,  247,  255,  it  is 
held  that,  under  a  justification  in  a  suit  for  a  libel,  there  is  no  substantial  vari- 
ance between  an  allegation  that  a  man  has  been  indicted,  and  proof  that  he 
has  been  prosecuted  and  convicted,  in  a  justice's  court,  on  a  criminal  informa- 
tion, 

§2689.  QualiJicatlo7\8  of  jurors;  bias;  pirjudice;  partiality, 
A  motion  for  a  now  trial  is  made  on  the  ground  of  alleged  errors  at  the  trial. 
One  Luddington,  having  been  called  as  a  juror,  was  examined.  He  testified 
that  he  could  not  say  positively  whether  he  was  a  member  of  the  Society  for 
the  Suppression  of  Vice.  He  continued:  "I  don't  think  I  was  ever  pro- 
posed. I  know  Anthony  Comstock  indirectly,  slightly.  I  have  met  him  at  his 
oflBce  in  Nassau  street  in  this  city,  and  went  there  to  see  him  in  regard  to  some 
business  of  the  society.  I  have  not  contributed  to  the  society  recently,  but  I 
have,  perhaps,  within  two  years  given  money  to  it.  It  was  not  within  a  year, 
but  perhaps  within  two  years,  I  contributed  this  money.  I  know  the  society  is 
engaged  in  prosecuting  men  in  the  lottery  business,  from  what  I  have  seen  in 
the  papers  during  the  last  year  or  two.  I  know  Mr.  Comstock  is  the  agent  of 
the  society  to  which  I  contributed  funds.  I  think  I  could  find  a  verdict  fairly 
on  the  evidence,  if  it  should  appear  on  the  trial  that  the  defendant  was  engaged 
in  the  business  of  selling  lottery  tickets.  I  think  I  could  give  the  testimony  of 
the  defendant  proper  weight  if  it  was  a  question  of  credibility  between  him 
and  Mr.  Comstock.  I  could  also  give  the  testimony  of  the  defendant  proper 
weight  if  it  became  a  question  of  veracity  between  him  and  Mr.  Comstock,  it 
being  proven  that  defendant  was  engaged  in  selling  lottery  tickets.  I  don't 
know  that  I  should  give  the  testimony  of  Mr.  Comstock  more  weight  than  I 
should  that  of  the  defendant,  he  being  proved  to  be  engaged  in  the  lottery 
business.     When  I  say  I  don't  know,  I  mean  that  I  should  give  the  evidence 
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of  the  man  I  supposed  was  telling  the  truth  more  weight  than  the  one  T 
thought  was  not.  I  think  the  fact  that  the  defendant  was  engaged  in  the 
lottery  business  would  influence  rae  in  giving  his  testimony  less  weight  than 
that  of  Mr.  Corastock,  if  it  was  a  question  of  veracity  between  them,  because 
I  would  not  like  his  business."  The  defendant's  counsel  challenged  the  juror 
for  favor.  The  challenge  was  overruled,  and  the  defendant's  counsel  excepted. 
It  is  contended  for  the  defendant  that  the  challenge  should  have  been  sustained ; 
that,  while  a  prejudice  against  crime  does  not  disqualify  a  person  from  being  a 
juror,  the  present  case  was  one  of  a  prejudice  against  the  person  on  trial,  and 
the  juror  was  not  impartial;  and  that  the  evidence  showed  not  only  a  preju- 
dice against  the  lottery  business,  but  a  prejudice  against  the  defendant  by  rea- 
son of  his  being  engaged  in  that  business.  This  is  an  unsound  view.  Every 
good  citizen,  fit  to  be  a  juror,  has,  necessarily,  and  ought  to  have,  a  prejudice 
against  crime;  and  a  prejudice  against  a  person  who  is  engaged  in  a  business 
prohibited  by  law,  as  in  the  selling  of  lottery  tickets  by  the  law  of  the  state  of 
New  York,  such  selling  being  made  a  crime  (1  R.  S.,  666,  §  29),  such  prejudice 
arising  solely  from  the  fact  of  his  being  engaged  in  such  business,  is  no  more 
than  a  prejudice  against  the  crime  involved  in  being  engaged  in  such  business. 
If  it  were  to  be  regarded  as  a  prejudice  against  the  person,  no  jury  could  ever 
be  obtained  to  try  a  person  indicted  for  any  crime.  This  case  falls  within  the 
principle  of  the  case  of  United  States  v.  Noelke,  17  Blatch.,  554  (§§  975-987, 
8upra\  decided  by  this  court. 

The  juror  showed  himself  to  be  competent.  All  he  said  was,  that,  if  a  ques- 
tion of  veracity  arose  between  the  testimony  of  the  defendant  and  that  of  Mr. 
Comstock,  he  thought  that  the  fact  that  the  defendant  was  engaged  in  the  lot- 
tery business  would  influence  him  in  giving  the  testimony  of  the  defendant  less 
weight  than  that  of  Mr.  Comstock.  Although  a  question  arose  as  to  whether 
the  jury  would  believe  the  testimony  of  the  defendant,  no  question  of  veracity 
arose  between  the  defendant  and  Mr.  Comstock  on  the  trial.  It  did  not  appear 
that  the  defendant  was  a  member  of  the  society  referred  to.  He  had  not  con- 
tributed any  money  to  it  for  over  a  year.  The  case  is  not  within  the  dicta  in 
Commonwealth  v.  Eagan,  4  Gray,  18. 

§  2690.  A  jury  is  not  hound  to  credit  the  testimony  of  a  defendant  because  it 
is  uncontradicted.     Jurors  are  the  judges  of  the  credibility  of  witnesses. 

The  court  did  not  err  in  refusing  to  direct  a  verdict  for  the  defendant.  The 
question  was  one  for  the  jury,  and  was  presented  to  the  jury  in  a  proper  man- 
ner by  the  court.  There  was  no  exception  to  the  charge.  It  is  contended  that 
the  jury  were  bound  to  believe  the  testimony  of  the  defendant,  it  being  uncon- 
tradicted. .  In  The  Helen  E.  Cooper,  7  Blatch.,  378,  it  was  said  by  Judge 
Woodruff,  that,  where  a  witness  otherwise  unirapeached  is  testifying  under  cir- 
cumstances calculated  to  create  a  strong  bias,  and  he  states  what  is,  in  its 
nature,  incredible,  his  testimony  is  not  necessarily  to  be  believed.  The  credit 
of  testimony  is  left  to  the  jury,  who  are  judges  of  the  probability  or  improba- 
bility, credibility  or  incredibility,  of  the  witness  and  his  testimony.  The  credit 
due  to  testimony  is  to  be  measured,  in  part,  by  the  interest  or  bias  of  the  wit- 
ness, which  may  sway  him  to  pervert  the  truth,  and  by  his  manner  and  deport- 
ment in  delivering  his  testimony;  and  a  jury,  in  weighing  testimony,  have  a 
right  to  consider  the  consistency  of  the  different  parts  of  a  narration,  and  the 
possibility  and  probability,  or  impossibility  and  improbability,  of  the  matters. 
related.  Best  on  Ev.,  16,  18,  217.  Even  if  the  jury  believed  that  the  defend- 
ant was  absent  from  his  place  of  business  at  the  time  he  says  he  was  absent, 
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they  may  have  convicted  him,  and  properly,  on  the  ground  that  it  was  incred- 
ible that  he  gave,  in  good  faith,  the  instructions  to  which  he  testified,  not  to 
*^  give  any  letters  out  at  all,"  because  "  it  was  against  the  law,"  his  regular 
business  being  to  violate  the  law  by  selling  lottery  tickets. 

It  was  not  error  to  refuse  to  charge  the  jury  that  they  must  believe  the  testi- 
mony of  the  defendant  as  to  his  absence  and  his  instructions,  and,  therefore, 
acquit  him.    The  motions  must  be  denied. 

UNITED  STATES  v.  MARCHANT. 
(12  Wheaton,  4d(M85.     1827.) 

§  2691.  Parties  indicted  jointly  for  a  capital  offeixse  have  no  right  to  a  sepa- 
rate trial. 

Opinion  by  Mb.  Justice  Story. 

The  question  which  comes  before  us  upon  a  certificate  of  a  division  of  opin- 
ion of  the  judges  of  the  circuit  court  of  Massachusetts  is  this:  whether  two 
or  more  persons,  jointly  charged  in  the  same  indictment  with  a  capital  offense, 
have  a  right,  by  the  laws  of  the  country,  to  be  tried  severall}',  separately  and 
apart,  the  counsel  for  the  United  States  objecting  thereto,  or  whether  it  is  a 
matter  to  be  allowed  in  the  discretion  of  the  court.  We  have  considered  the 
question,  and  are  of  opinion  that  it  is  a  matter  of  discretion  in  the  court,  and 
not  of  right  in  the  parties.  And  it  has  become  my  duty  briefly  to  expound 
some  of  the  reasons  which  urge  us  to  that  conclusion.  The  subject  is  not  pro- 
vided for  by  any  act  of  congress;  and,  therefore,  if  the  right  can  be  main- 
tained at  all,  it  must  be  as  a  right  derived  from  the  common  law,  which  the 
courts  of  the  United  States  are  bound  to  recognize  and  enforce.  The  crimes 
act  of  1790,  0.  9  (1  Stats,  at  Large,  118),  provides  in  the  twenty-ninth  section 
for  the  right  of  peremptory  challenge  in  capital  cases;  and  this  right,  to  the 
extent  of  the  statute,  must  in  all  cases  be  allowed  the  prisoners,  whether  they 
are  tried  jointly  or  separately. 

§  2C92.  Upon  a  joint  trial,  each  prisoner  is  entitled  to  his  full  nunJ/er  of 
peremptory  challenges,  and  a  juror  challenged  hy  one  is  withdrawn  from  the 
panel  as  to  all. 

Upon  a  joint  trial,  each  prisoner  may  challenge  his  full  number,  and  every 
juror  challenged  as  to  one  is  withdraw^  from  the  panel  as  to  all  the  prisoners 
on  the  trial,  and  thus,  in  effect,  the  prisoners  in  such  a  case  possess  the  power 
of  peremptory  challenge  to  the  aggregate  of  the  numbers  to  which  they  are 
respectively  entitled.  This  is  the  rule  clearly  laid  by  Lord  Coke,  Lord  Hale 
and  Sergeant  Hawkins,  and,  indeed,  by  all  the  elementary  writers.  Hawk.  P. 
C,  b.  2,  c.  41,  s.  9;  2  Ilale's  PI.  C,  268;  Co.  Litt.,  156;  Beauchamp's  Case,  9 
Edw.  IV.,  fol.  27,  pi.  40;  Plowd.,  100;  Kelyng,  9.  One  consequence  of  this, 
in  ancient  times,  was  that  embarrassments  often  arose,  at  trials  at  the  assizes, 
on  account  of  a  defect  of  sufficient  jurors.  The  statute  of  Westminster  2,c.3S, 
ordained  "that  in  one  assize  no  more  shall  be  returned  than  twenty-four." 
The  common  practice,  under  this  statute,  used  to  be  for  the  sheriff  to  return 
forty-eight  jurors,  although  the  precept  named  but  twenty-four.  It  was,  in- 
deed, held  at  an  early  period,  that  the  statute  of  Westminster  did  not  apply 
to  criminal  cases;  but,  notwithstanding  this,  the  usual  practice  prevailed,  unless 
the  court  directed  a  larger  number  to  be  returned.  And  it  was  not  until  the 
reign  of  George  II.  that  a  larger  number  was  required  by  law  to  be  returned 
at  the  assizes.     The  history  of  this  branch  of  the  subject  is  very  clearly  stated 
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in  3  Bac.  Abr.,  tit.  Juries,  b.  6,  and  in  Kely  ng,  16,  See,  also,  2  Hale^s  P.  C,  263. 
It  is  obvious  that  on  joint  panels,  returned  for  joint  trials,  at  the  assize3,  a  de- 
fect of  jurors  might,  from  this  limitation,  often  take  place.  And  it  became  a 
question  in  very  early  times,  whether,  under  such  circumstances,  the  court  had 
power,  against  the  will  of  the  prisoners,  to  sever  the  panel  and  to  try  them 
severally,  if  they  insisted  upon  their  right  of  several  challenge.  It  was  de- 
cided, upon  full  consideration,  that  the  court  had  this  power.  To  this  eSfect 
are  the  cases  in  Plowden,  100;  in  Dyer,  152,  b,  and  in  Kelyng,  9;  and  the  doc- 
trine has  received  the  sanction  of  Lord  lEale,  and  other  writers  of  the  highest 
authority. 

§  261)3.  The  right  of  challenge  is  a  right  to  reject  jurors,  not  to  select  them. 

Whether,  then,  prisoners  who  are  jointly  indicted  can,  against  their  wishes, 
be  tried  separately,  does  not  admit  of  a  doubt.  It  remains  to  consider  whether 
they  can  insist  upon  a  several  trial.  The  sole  ground  upon  which  this  claim 
can  rest  must  be,  if  maintainable  at  all,  that  they  have  a  right  to  select  their 
jury  out  of  the  whole  panel,  and  that  as,  upon  a  joint  trial,  one  may  desire  to 
retain  a  juror  who  is  challenged  by  another,  and,  if  challenged  by  one,  he 
must  be  withdrawn  as  to  all,  this  right  of  selecti(Tn  is  virtually  impaired. 
But  it  does  not  appear  to  us  that  this  reasoning  can,  upon  the  principles  of 
the  common  law,  be  supported.  The  right  of  peremptory  challenge  is  not  of 
itself  a  right  to  select,  but  a  right  to  reject,  jurors.  It  excludes  from  the  panel 
those  whom  the  prisoner  objects  to,  until  he  has  exhausted  his  challenges,  and 
leaves  the  residue  to  be  drawn  for  his  trial  according  to  the  established  order 
or  usage  of  the  court.  The  elementary  writers  nowhere  assert  a  right  of  this 
nature  in  the  prisoner,  but  uniformly  put  the  allowance  of  peremptory  chal- 
lenges upon  distinct  grounds.  Mr.  Justice  Blackstone,  in  his  Commentaries 
(4  Bl.  Comm.,  353),  puts  it  upon  the  ground  that  the  party  may  not  be  tried 
by  persons  against  whom  he  has  conceived  a  prejudice,  or  who,  if  he  has  un- 
successfully challenged  them  for  cause,  may  on  that  account  conceive  a  preju- 
dice against  the  prisoner.  The  right,  therefore,  of  challenge  does  not  necessarily 
draw  after  it  the  right  of  selection,  but  merely  of  exclusion.  It  enables  the 
prisoner  to  say  who  shall  not  try  him;  but  not  to  say  who  shall  be  the  particu- 
lar jurors  to  try  him.  The  law  presumes  that  every  juror  sworn  in  the  case  is 
indifferent,  and  above  legal  exception ;  for,  otherwise,  he  may  be  challenged 
for  cause.  What  jurors  in  particular^shall  try  the  cause  depends  upon  the 
order  in  which  they  are  called;  and  the  result  is  a  mere  incident  following  the 
challenges,  and  not  the  absolute  selection  of  the  prisoner,  resulting  from  his 
power  of  challenge. 

This  view  of  the  general  principle  of  the  common  law  is  very  much  confirmed  ^ 
by  other  considerations.  It  is  laid  down  by  Hawkins,  PI.  Cr.,  b.  2,  c.  41,  s.  8, 
that,  where  several  persons  are  arraigned  on  the  same  indictment,  and  severally 
plead  not  guilty,  it  is  in  the  election  of  the  prosecutor  either  to  take  out  joint 
venires  against  them  all,  or  several  against  each  of  them.  This  plainly  sup- 
poses that  it  is  in  the  election  of  the  prosecutor  whether  there  should  be  a  joint 
or  separate  trial.  If  there  had  been  any  known  right  in  the  prisoner  to  con- 
irol  this  election,  it  seems  incredible  that  so  accurate  and  learned  an  author 
should  not  have  stated  it,  when  the  occasion  indispensably  required  him  to  take 
notice  of  a  qualification  so  important  to  his  text.  His  silence  is,  under  such 
circumstances,  very  significant. 

But  a  still  more  direct  conclusion  against  the  right  may  be  drawn  from  the 
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admitted  right  of  the  crown  to  challenge  in  criminal  cases,  and  the  practice 
under  that  right.  We  do  not  say  that  the  same  right  belongs  to  any  of  the 
states  in  the  Union,  for  there  may  be  a  diversity  in  this  respect  as  to  the  local 
jurisprudence  or  practice.  The  inquiry  here  is,  not  as  to  what  is  the  state  pre- 
rogative, but  simply  what  is  the  common  law  doctrine  as  to  the  point  under 
consideration.  Until  the  statute  of  33  Edw.  I.,  the  crown  might  challenge  per- 
emptorily any  juror  without  assigning  any  cause;  but  that  statute  took  away 
that  right,  and  narrowed  the  challenges  of  the  crown  to  those  for  cause  shown. 
But  the  practice  since  this  statute  has  uniformly  been,  and  it  is  clearly  settled, 
not  to  compel  the  crown  to  show  cause  at  the  time  of  objection  taken,  but  to 
put  aside  the  juror  until  the  whole  panel  is  gone  through.  Hawkins,  on  this 
point,  says  (PI.  Or.,  b.  2,  c.  43,  ss.  2,  3):  "If  the  king  challenge  a  juror  before 
the  panel  is  perused,  it  is  agreed  that  he  need  not  show  any  cause  of  his  chal- 
lenge till  the  whole  panel  be  gone  through,  and  it  appears  that  there  will  not 
be  a  full  jury  without  the  person  so  challenged.  And  if  the  defendant,  in 
order  to  oblige  the  king  to  show  cause,  presently  challenge,  touts paravaile^  yet 
it  hath  been  adjudged  that  the  defendant  shall  be  first  put  to  show  all  his 
causes  of  challenge  be^re  the  king  need  to  show  any."  And  the  learned 
author  is  fully  borne  out  by  the  authorities  which  he  cites,  and  the  same  rule 
has  been  recognized  down  to  the  present  time.  Hale's  P.  C,  c.  36,  p.  271; 
3  Bac.  Abr.,  Jury,  E.,  10;  Rex  v.  Coningsmark,  9  How.  St.  Tr.,  1 ;  Rex  v.  Staple- 
ton,  8  id.,  502;  Rex  v,  Borosky,  9  id.,  1 ;  Rex  v.  Grey,  id.,  127;  S.  C,  T.  Raym., 
473;  Rex  v.  Grahme,  12  How.  St.  Tr.,  U^\  Rex  v.  Cook,  13  id.,  311;  Rexr. 
Tooke,  26  id.,  1,  24;  1  Chitty's  Or.  L.,  533;  Rex  v.  Campion,  1  How.  St.  Tr., 
1050. 

This  acknowledged  right  of  peremptory  challenge  existing  in  the  crown  be- 
fore the  statute  of  33  Edw.  I.,  and  the  uniform  practice  which  has  prevailed 
since  that  statute,  to  allow  a  qualified  and  conditional  exercise  of  the  same 
right  if  other  sufficient  jurors  remained  for  the  trial,  demonstrate,  as  we 
think,  that  no  such  power  of  selecting  his  jury  belongs,  or  was  ever  supposed 
to  belong,  by  the  common  law,  to  the  prisoner;  and  that,  therefore,  he  could 
not  demand,  as  matter  of  right,  a  separate  trial  to  enable  him  to  exercise 
it.  In  a  separate  or  joint  trial  he  could,  at  any  time,  be  defeated  by  ti:e 
crown  of  such  choice  by  its  own  admitted  prerogative.  The  circumstances 
already  alluded  to,  of  the  right  of  each  prisoner  on  a  joint  trial  to  exercise 
his  full  right  of  peremptory  challenge,  and  the  small  number  of  jurors  usually 
returned  on  the  panel  at  the  assizes,  accounts  in  a  very  satisfactory  man- 
ner for  the  language  used  in  some  of  the  cases  as  to  the  necessity  of  direct- 
ing separate  trials  where  the  prisoners  refused  to  join  in  their  challenges.  The 
plain  reason  was  that  otherwise  there  could  be  no  trial  at  all,  for  defect  of 
jurors,  at  the  same  assizes;  and,  therefore,  the  court,  in  furtherance  of  public 
justice,  were  accustomed,  without  the  consent  of  the  prisoners,  to  direct  a  sep- 
arate trial.  In  this  way  the  reason  of  the  practice  is  understood  bj'  Lord  Hale 
(2  Hale,  P.  C,  c.  34,  p.  263),  and  by  Hawkins  (Hawk.  P.  C,  b.  2,  c.  41,  s.  9),  and 
by  other  more  recent  writers  on  common  law.  1  Chitty's  Cr.  L.,  535.  See 
Starkie's  Cr.  PI.,  35.  In  this  manner  the  language  of  Lord  Holt  in  Charno^jk's 
case,  12  How.  St.  Tr.,  1454;  S.  C,  3  Salk.,  81,  is  to  be  interpreted ;  for  it  is  man- 
ifest that  he  could  not  intend  that  there  could  not  be  a  joint  trial  where  the  pris- 
oners challenged  separately,  for  no  rule  was  better  settled  in  his  time  than  that 
they  could.     Indeed,  in  Rex  v,  Grahme,   12  How.  St.  Tr.,  646,  673,  the  same 
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learned  judge  uses  similar  language  in  a  sense  which  admits  of  no  other  inter- 
pretation ;  and  this  was  the  answer  given  to  it  when  cited  in  a  later  case  for  the 
like  purpose. 

That  case  is  Rex  v.  Noble  and  others,  in  1713,  before  Lord  Chief  Justice 
Parker,  and  reported  in  the  State  Trials  (9  IIa:g.  St.  Tr.,  1;  S.  C,  15  How.  St. 
Tr.,  731).  In  that  case,  which  was  an  indictment  for  murder,  Noble  moved  the 
court  for  a  separate  trial,  and  the  motion  was  denied.  He  was  convicted,  and 
when  brought  up  for  judgment  he  moved  in  arrest  of  judgment  this  very  mat- 
ter, that  there  was  a  mistrial,  because,  to  use  his  own  words,  "  we  were  severed 
in  our*challenges,  and  yet  were  tried  together  by  the  same  jury ;"  and  he  relied 
upon  the  language  of  Lord  Holt,  in  Charnock's  case,  as  in  point.  The  couit 
overruled  the  objection  and  stated  that  Lord  Holt's  language  referred  solely  to 
the  public  inconvenience  on  account  of  a  probable  defect  of  jurors,  and  not  to 
any  matter  of  right  in  the  prisoners.  Sentence  was  accordingly  passed  upon 
the  prisoner,  and  he  was  executed.  There  is  a  curious  and  learned  commentary 
appended  in  a  note  to  this  trial  which  was  printed  before  the  execution  of 
Noble,  in  which  an  attempt  was  made  to  question  the  correctness  of  the  decis- 
ion. But  it  is  therein  admitted  that  Noble's  counsel  declined  to  argue  the 
point,  though  requested;  from  which  we  cannot  but  infer  that  they  thought 
the  objection  unfounded.  The  decision  itself  has  never  since  been  questioned 
or  denied.  We  have,  therefore,  in  the  present  case,  not  merely  the  absence  of 
any  authority  in  favor  of  the  matter  of  right,  but  the  course  of  practice,  and 
the  general  reasoning  deducible  from  the  prerogative  of  the  crown,  against  it; 
and,  lastly,  a  direct  authority,  in  times  when  the  administration  of  criminal 
justice  was  unsuspected  on  the  very  point. 

Such^s  the  substance  of  the  reasons  which  induce  us  to  decide  against  the 
claim  as  a  matter  of  right.  In  our  opinion  it  is  a  matter  of  sound  discretion, 
to  be  exercised  by  the  court  with  all  due  regard  and  tenderness  to  prisoners, 
according  to  the  known  humanity  of  our  criminal  jurisprudence.  A  certificate 
is,  accordingly,  to  be  sent  to  the  circuit  court,  (a) 

UNITED  STATES  v.  REID. 
(12  Howard,  361-366.     1851.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  certificate  of 
division  between  the  judges  of  the  circuit  court  for  the  district  of  Virginia. 

Thomas  Reid  and  Edward  Clements  were  jointly  indicted  for  murder,  com- 
mitted by  them  on  the  high  seas,  on  board  the  American  ship  J.  B.  Lindsey. 
They  were,  by  the  permission  of  the  court,  separately  tried,  and  upon  the  trial 
of  Keid  he  proposed  to  call  Clements  as  a  witness  on  his  behalf.  The  court 
rejected  the  testimony,  being  of  opinion  that,  as  he  was  jointly  indicted  with 
the  prisoner  on  the  trial,  he  was  not  a  competent  witness.  Reid  was  found 
guilty  by  the  jury. 

At  a  subsequent  day  he  moved  for  a  new  trial  upon  two  grounds.  1.  Be- 
cause the -testimony  of  Clements  was  improperly  rejected;  and,  2.  For  misbe- 
havior in  two  of  the  jury  who  tried  the  cause.  In  support  of  the  second 
objection,  he  offered  in  evidence  the  voluntary  affidavits  of  the  two  jurors,  one 
of  whom  deposed  "  that,  while  the  case  was  on  trial,  and  the  jury  were  im- 

(a)  Affirming  United  States  v.  Marchant,*  4  Mason,  15S. 
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paneled,  a  newspaper  was  sent  to  him  by  some  of  his  family  from  his  counting. 
r.>oni.  It  was  a  newspaper  for  which  he  was  a  subscriber,  which  was  regularly 
left  at  his  counting-house,  and  which  he  was  accustomed  to  read.  He  looked 
slightly  over  it,  and  saw  that  it  contained  a  report  of  the  evidence  which  had 
been  given  in  the  case  under  trial,  a  part  of  which  he  read  and  put  the  paper 
in  his  pocket;  that,  while  the  jury  were  in  their  room  deliberating  on  their 
verdict,  he  read  over  the  report  of  the  evidence  in  the  newspaper;  he  read  it 
from  curiosity,  and  thought  it  correct,  and  that  it  refreshed  his  memory;  bat 
it  had  no  influence  on  his  verdict,  and  that  he  had  made  up  his  mind  before  he 
read  it.  There  was  no  conversation  about  the  newspaper  report  in  the  jury 
room,  nor  did  he  speak  of  it  there  to  any  one,  nor  does  he  know  that  the  other 
jurors  knew  that  the  report  of  the  evidence  was  in  the  newspaper  they  savr 
him  reading."  The  other  juror  deposed  "that  he  saw  this  newspaper  while 
the  jury  was  impaneled  in  the  court-room,  and,  upon  looking  at  it,  saw  that  it 
contained  a  report  of  the  evidence  that  had  been  given  in  the  case  under  trial. 
He  looked  over  a  few  sentences  and  put  the  paper  aside,  and  did  not  see  it 
afterwards.  He  did  not  think  the  report  accurate;  it  had  not  the  slightest  in- 
fluence on  his  judgment." 

Upon  the  argument  of  the  motion  above  mentioned  the  following  questions 
arose:  1.  Ought  the  court  to  have  received  the  evidence  of  Clements  in  behalf 
of  the  prisoner;  and  does  the  refusal  of  the  court  to  admit  his  testimony  en- 
title the  prisoner  to  a  new  trial?  2.  Ought  the  affidavits  of  the  two  jurors  to 
be  received;  and  do  the  facts  stated  in  them  entitle  the  prisoner  to  a  new  trial? 
And  upon  each  of  these  points  the  judges  of  the  circuit  court  were  opposed  in 
opinion,  and  ordered  that  the  questions  be  certified  to  the  supreme  court  for 
its  decision. 

§  2694.  Section  Si  of  the  act  of  1789  does  not  give  the  states  power  to  prescribe 
rules  of  evidence  in  trials  of  offenses  against  the  United  Stales. 

The  difficulty  in  the  first  question  arose  upon  the  construction  of  the  thirty- 
fourth  section  of  the  act  of  congress  of  1789.  By  a  statute  of  Virginia, 
adopted  in  1849,  it  is  provided  "that  no  person  who  is  not  jointly  tried  with 
the  defendant  shall  be  incompetent  to  testify  in  any  prosecution  by  reason  of 
interest  in  the  subject-matter  thereof."  And  if  the  section  in  the  judiciary 
act  above  referred  to  extends  to  the  testimony  in  criminal  cases  in  the  courts 
of  the  United  States,  then  the  testimony  of  Clements  was  improperly  rejected. 
The  section  in  question  declares  that  the  laws  of  the  several  states,  except 
where  the  constitution,  treaties  or  statutes  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision,  in  trials  at  common 
law,  in  the  courts  of  the  United  States,  in  cases  where  they  apply.  The  lan- 
guage of  this  section  cannot,  upon  any  fair  construction,  be  extended  beyond 
civil  cases  at  common  law,  as  contradistinguished  from  suits  in  equity.  So  far 
as  concerns  right  of  property,  it  is  the  only  rule  that  could  be  adopted  by  the 
courts  of  the  United  States,  and  the  only  one  that  congress  had  the  power  to 
establish.  And  the  section  above  quoted  was  merely  intended  to  confer  on  the 
courts  of  the  United  States  the  jurisdiction  necessary  to  enable  them  to  admin- 
ister the  laws  of  the  states.  But  it  could  not  be  supposed,  without  very  plain 
words  to  show  it,  that  congress  intended  to  give  to  the  states  the  power  of  pre- 
scribing the  rules  of  evidence  in  trials  for  offenses  against  the  United  States. 
For  this  construction  would  in  effect  place  the  criminal  jurisprudence  of  one 
sovereignty  under  the  control  of  another.  It  is  evident  that  such  could  not  be 
the  design  of  this  act  of  congress,  and  that  the  statute  of  Virginia  was  not 
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the  law  by  which  the  admissibility  of  Clements  as  a  witness  oug^it  to  have 
been  decided. 

§  2695.  Admissibility  of  testimony  in  the  federal  courtSy  by  what  law  gov- 
erned. 

Neither  could  the  court  look  altogether  to  the  rules  of  the  English  common 
law,  as  it  existed  at  the  time  of  the  settlement  of  this  country,  for  reasons  that 
will  presently  be  stated.  Nor  is  there  any  act  of  congress  prescribing  in  ex- 
press words  the  rule  by  which  the  courts  of  the  United  States  are  to  be  gov- 
erned in  the  admission  of  testimony  in  criminal  cases.  But  we  think  it  may 
be  found  with  suflBcient  certainty,  not  indeed  in  direct  terras,  but  by  necessary 
implication,  in  the  acts  of  1789  and  1790  (1  Stats,  at  Large,  112),  establishing 
the  courts  of  the  United  States,  and  providing  for  the  punishment  of  certain 
offenses.  And  the  law  by  which,  in  the  opinion  of  this  court,  the  admissibility 
of  testimony  in  criminal  cases  must  be  determined,  is  the  law  of  the  state  as  it 
was  when  the  courts  of  the  United  States  were  established  by  the  judiciary  act 
of  1789.  The  subject  is  a  grave  one,  and  it  is  therefore  proper  that  the  court 
should  state  fully  the  grounds  of  its  decision. 

§  2696.  The  colonists  brought  with  them  the  common  law  and  statutes  of 
England^  so  far  as  they  were  ajpplicable. 

The  colonists  who  established  the  English  colonies  in  this  country  undoubt- 
edly brought  with  them  the  common  and  statute  laws  of  England  as  they 
stood  at  the  time  of  their  emigration,  so  far  as  they  were  applicable  to  the  situ- 
ation and  local  circumstances  of  the  colony.  And  among  the  most  cherished 
and  familiar  principles  of  the  common  law  was  the  trial  by  jury  in  civil,  and 
still  more  especially  in  criminal,  cases.  And  however  the  colonies  ma}^  have 
varied  in  other  respects  in  the  modifications  with  which  the  common  or  statute 
law  was  adopted,  the  trial  by  jury  in  all  of  them  of  English  origin  was  regarded 
as  a  right  of  inestimable  value,  and  the  best  and  only  security  for  life,  liberty 
and  property. 

§  2697.  Compulsoinf  process  for  witnesses  at  common  law. 

But  as  the  law  formerly  stood,  the  value  of  this  right  was  much  impaired  b}^ 
the  mode  of  proceeding  in  criminal  cases.  For  when  a  person  was  accused  of 
a  capital  crime,  and  his  life  depended  upon  the  issue  of  the  trial,  he  was  denied 
compulsory  process  for  his  witnesses;  and  when  they  voluntarily  appeared  in 
his  behalf,  he  was  not  permitted  to  examine  them  on  oath,  nor  to  have  the  aid 
of  counsel  in  his  defense,  except  only  as  regarded  the  questions  of  law. 

It  is  true  that  Lord  Coke,  in  his  3  Inst.,  part  3,  79,  declares  in  strong  terms 
that  the  rule  which  prohibited  the  witnesses  for  the  accused  from  being  exam- 
ined on  oath  was  not  founded  in  law.  Yet  the  rule,  at  the  period  we  speak  of, 
was  daily  sanctioned  and  acted  on  in  the  English  courts  (2  II.  PI.  of  the 
Crown,  283;  4  Bl.  Com.,  355,  358,  359),  and  Was  in  full  force  when  the  English 
colonies  were  planted  in  this  country.  This  oppressive  mode  of  proceeding 
had  been  abolished  in  England  and  the  colonies  also  by  different  statutes  before 
the  declaration  of  independence.  But  the  memory  of  the  abuses  which  had 
been  practiced  under  it  had  not  passed  away.  And  the  thirteen  colonies  who 
united  in  the  declaration  of  independence,  as  soon  as  they  became  states,  placed 
in  their  respective  constitutions  or  fundamental  laws,  safeguards  against  the 
restoration  of  proceedings  which  were  so  oppressive  and  odious  while  they 
remained  in  force.  It  was  the  people  of  these  thirteen  states  which  formed  the 
constitution  of  the  United  States,  and  ingrafted  on  it  the  provision  which 
secures  the  trial  by  jury,  and  abolishes  the  old  common  law  proceeding  which 
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had  so  often  been  used  for  the  purposes  of  oppression.  And  the  provisions  in 
the  constitution  of  the  United  States  in  this  respect  are  substantially  the  same 
with  those  which  had  been  previously  adopted  in  the  several  states.  They 
were  overlooked  in  the  constitution  of  the  United  States  as  originally  framed. 
But  as  soon  as  the  public  attention  was  called  to  the  fact,  that  the  securities  for 
a  fair  and  inrjpartial  trial  by  jury  in  criminal  cases  had  not  been  inserted  among 
the  cardinal  principles  of  the  new  government,  they  hastened  to  amend  it,  and 
to  secure  to  a  party  accused  of  an  oflfense  against  the  United  States  the  same 
mode  of  trial,  and  the  same  mode  of  proceeding,  that  had  been  previously 
established  and  practiced  in  the  courts  of  the  several  states. 

It  was  for  this  purpose  that  the  fifth  and  sixth  amendments  were  added  to 
the  constitution.  The  sixth  amendment  provides  that,  in  all  criminal  prosecu- 
tions, the  party  accused  shall  be  entitled  to  a  trial  by  jury,  to  be  confronted 
with  the  witnesses  against  him,  to  .have  compulsory  process  for  the  wit- 
nesses in  his  favor,  and  to  have  the  aid  of  counsel  in  his  defense.  The  judi- 
ciary act  of  1789,  section  20,  provides  for  the  manner  of  summoning  jurors, 
and  directs  that  in  all  cases  (of  course  including  criminal  as  well  as  civil 
cases)  they  shall  be  designated  by  lot  or  otherwise  in  each  state,  according  to 
the  mode  of  forming  juries  therein  as  then  practiced,  so  far  as  the  law  of  the 
state  shall  render  such  designation  practicable  by  the  courts  or  marshals  of  the 
United  States;  and  that  the  jurors  shall  have  the  same  qualifications  as  were 
requisite  for  jurors  by  the  law  of  the  state  of  which  they  are  citizens,  in  the 
highest  court  of  law  in  the  state.  Both  of  these  provisions  are  confined  by 
plain  language  to  the  state  laws  as  they  then  were.  The  crimes  act,  ayit  is 
usually  called,  of  1790,  section  29,  makes  some  further  regulations,  which  it  is 
not  necessary  here  to  specify,  in  relation  to  the  proceedings  and  right  of  per- 
emptory challenge  in  criminal  cases  before  the  jurj^  are  impaneled.  But  neither 
of  these  acts  makes  any  express  provision  concerning  the  mode  of  conducting 
the  trial  after  the  jury  are  sworn.  They  do  not  prescribe  any  rule  by  which  it 
is  to  be  conducted,  nor  the  testimony  by  which  the  guilt  or  innocence  of  the 
party  is  to  be  determined.  Yet,  as  the  courts  of  the  United  States  were  then 
organized,  and  clothed  with  jurisdiction  in  criminal  cases,  it  is  obvious  that 
some  certain  and  established  rule  upon  this  subject  was  necessary  to  enable  the 
courts  to  administer  the  criminal  jurisprudence  of  the  United  States.  And  it  is 
equally  obvious  that  it  must  have  been  the  intention  of  congress  to  refer  them 
to  some  known  and  established  rule,  which  was  supposed  to  be  so  familiar  and 
well  understood  in  the  trial  by  jury  that  legislation  upon  the  subject  would  be 
deemed  superfluous.  This  is  necessarily  to  be  implied  from  what  these  acts  of 
congress  omit,  as  well  as  from  what  they  contain. 

But  this  could  not  be  the  common  law  as  it  existed  at  the  time  of  the  emigra- 
tion of  the  colonists,  for  the  constitution  had  carefully  abrogated  one  of  its 
most  important  provisions  in  relation  to  testimony  which  the  accused  might 
oflFer.  It  could  not  be  the  rule  which  at  that  time  prevailed  in  England,  for 
England  was  then  a  foreign  country,  and  her  laws  foreign  laws.  And  the  only 
known  rule  upon  the  subject  which  can  be  supposed  to  have  been  in  the  minds 
of  the  men  who  framed  these  acts  of  congress  was  that  which  was  then  in 
force  in  the  respective  states,  and  which  they  were  accustomed  to  see  in  daily 
and  familiar  practice  in  the  state  courts.  And  this  view  of  the  subject  is  con- 
firmed by  the  provisions  in  the  act  of  1789,  whiph  refers  its  courts  and  officers 
to  the  laws  of  the  respective  states  for  the  qualifications  of  jurors  and  the  mode 
of  selecting  them.     And  as  the  courts  of  the  United  States  were  in  these  re- 
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spects  to  be  governed  by  the  laws  of  the  several  states,  it  wonld  seem  neces- 
sarily to  follow  that  the  same  principles  were  to  prevail  throughout  the  trial ; 
and  that  they  were  to  be  governed  in  like  manner,  in  the  ulterior  proceedings 
after  the  jury  was  sworn,  where  there  was  no  law  of  congress  to  the  contrary. 

§  3698.  JVo  state  law  passed  since  1789  can  affect  the  mode  of  proceeding  or 
the  rules  of  evidence  in  criminal  cases. 

The  courts  of  the  United  States  have  uniformly  acted  upon  this  constructron 
of  these  acts  of  congress,  and  it  has  thus  been  sanctioned  by  a  practice  of  sixty 
years.  They  refer,  undoubtedly,  to  English  works  and  English  decisions.  For 
the  law  of  evidence  in  this  country,  like  our  other  laws,  being  founded  upon 
the  ancient  common  law  of  England,  the  decisions  of  its  courts  show  what  \b 
onr  own  law  upon  the  subject  where  it  has  not  been  changed  by  statute  or 
usage.  But  the  rules  of  evidence  in  criminal  cases  are  the  rules  which  were 
in  force  in  the  respective  states  when  the  judiciary  act  of  1789  was  passed. 
Congress  may  certainly  change  it  whenever  they  think  proper,  within  the 
limits  prescribed  by  the  constitution.  But  no  law  of  a  state  made  since  1789 
can  affect  the  mode  of  proceeding  or  the  rules  of  evidence  in  criminal  cases; 
and  the  testimony  of  Clements  was-,  therefore,  properly  rejected,  and  furnishes 
no  ground  foi^  a  new  tfial. 

§  2699.  Where  jutymen  in  a  criminal  cause  read  a  newspaper  report  of  the 
evidence^  while  sitting^  and  sxoear  that  it  did  not  influence  them^  it  is  not  ground 
for  a  new  trial. 

The  first  branch  of  the  second  point  presents  the  question  whether  tb'e  affi- 
davits" of  jurors  impeaching  their  verdict  ought  to  be  received.  It  would 
perhaps  hardly  be  safe  to  lay  down  any  general  rule  upon  this  subject.  Un- 
questionably, such  evidence  ought  always  to  be  received  with  great  caution. 
But  cases  might  arise  in  which  it  would  be  impossible  to  refuse  them  without 
violating  the  plainest  principles  of  justice.  It  is,  however,  unnec^sary  to  lay 
down  any  rule  in  this  case,  or  examine  the  decisions  referred  to  in  the  argu- 
ment. Because  we  are  of  opinion  that  the  facts  proved  by  the  jurors,  if  proved 
by  unquestioned  testimony,  would  be  no  ground  for  a  new  trial.  There  was 
nothing  in  the  newspapers  calculated  to  influence  their  decision,  and  both  of 
them  swear  that  these  papers  had  not  the  slightest  influence  on  their  verdict. 

We  shall  therefore  answer  the  first  question  in  the  negative;  and  to  the  sec- 
ond, that  the  facts  stated  in  the  affidavits  of  the  jurors  do  not  entitle  the  pris- 
oner to  a  new  trial;  and  certify  accordingly  to  the  circuit  coutt. 

UNITED  STATES  v.  HARDEN. 

(District  Court,  Western  District  of  North  Carolina:  4  Hughes,  455-464;  10  Federal  Reporter, 

801^-810.     1881.) 

Opinion  by  Dick,  J. 

Statement  of  Facts. —  In  this  case  the  jailer  of  this  county  informs  the 
court  that  he  has  in  his  custody  the  defendants,  who  were  delivered  to  him  by 
the  marshal  without  any  warrant  of  commitment,  and  he  requests  the  court  to 
make  an  order  authorizing  him  to  keep  said  deipendants  in  his  prison.  The 
marshal  informs  the  court  that  said  prisoners  were  under  proper  warrants  com- 
mitted to  jail  in  Henderson  county  for  the  want  of  bail  required  by  a  commisr- 
sioner  after  a  preliminary  examination  before  him;  and  without  any  warrant 
they  had  been  transported  to  this  county  for  trial  in  this  court.  The  marshal 
requests  instructions  as  to  how  he  shall  act  in  such  cases,  as  they  are  of  fre- 
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quent  occarrence,  and  he  never  has  a  warrant  authorizing  transportation,  but 
he  has  always  regarded  it  as  his  duty  to  have  such  prisoners  in  court  for  trial. 

As  it  is  important  that  there  should  be  connection,  uniformity  and  regularity 
in  all  criminal  proceedings,  I  deem  it  proper  to  deliver  a  written  opinion  upon 
the  questions  presented  by  the  jailer  and  the  marshal  in  this  case,  and  also  upon 
some  other  subjects  which  have  been  called  to  my  attention  by  United  States 
commissioners.  In  doing  so  I  will  briefly  state  some  of  the  powers  and  duties 
of  commissioners  as  examining  and  committing  magistrates.  The  circuit  court 
is  authorized  by  statute  to  appoint  as  many  commissioners  in  the  district  as  it 
may  deem  necessary;  and  when  so  appointed  they  should  exercise  the  powers 
which  are  or  may  be  expressly  conferred  upon  them  by  law.  They  are  not 
strictly  officers  of  the  circuit  court,  but  exercise  somewhat  independent  powers. 
They  may  be  controlled  by  the  court  by  general  rules  and  by  the  mandatory 
writs  by  which  courts  of  superior  jurisdiction  can  control  the  action  of  courts 
and  officers  of  inferior  jurisdiction  and  powers.  The  forms  and  mode  of  pro- 
cedure before  commissioners  are  not  expressly  marked  out  and  defined  in  any 
statute  of  the  United  States. 

§  2700.  Under  licDised  Statutes^  section  10 H^  it  is  the  duty  of  commissioners 
to  conform  in  criminal  cases  to  the  practice  of  the  states  in  which  they  act. 

Section  1014,  Revised  Statutes,  in  conferring  criminal  jurisdiction  upon  such 
officers,  declares  that  proceedings  before  them  shall  be  agreeably  "  to  the  usual 
mode  of  process  "  in  the  state  where  they  are  appointed.  We  may  well  infer 
that  it  was  the  intention  of  congress  to  assimilate  all  proceedings  for  holding 
persons  accused  of  crime  to  answer  before  a  court  of  the  United  States  to  the 
proceedings  had  for  similar  purposes  by  the  laws  of  the  state  where  such  court 
is  held.  We  must  therefore  look  to  the  laws  of  this  state  to  see  what  powers 
and  duties  are  imposed  upon  justices  of  the  peace,  and  what  are  the  forms  and 
modes  of  proceeding  used  by  them  as  examining  and  committing  magistrates. 
Since  the  adoption  of  the  present  state  constitution  various  statutes  have  been 
enacted  which  have  enumerated  with  great  particularity  and  precision  the 
powers  and  duties  of  justices  of  the  peace  both  in  civil  and  criminal  cases. 
The  old  system  has  been  revised,  amended  and  greatly  improved  both  by  the 
legislature  and  the  decisions  of  the  supreme  court,  so  that  now  there  is  scarcely 
ever  any  occasion  to  refer  to  the  old  English  statutes  and  decided  cases  for  in- 
formation and  guidance  upon  the  subject.  But  as  courts  of  justices  of  the 
peace  had  their  origin  in  the  common  law,  questions  of  "  new  impression"  may 
still  arise,  in  the  determination  of  which  we  may  have  to  refer  to  that  bountiful 
source  of  legal  knowledge  and  wisdom. 

§  2701.  General  duties  of  justices  of  ths  peace  in  committing  persons  to 
prison. 

The  laws  of  this  state  impose  upon  justices  of  the  peace  many  important 
duties,  and  confer  upon  them  extensive  powers  for  the  purpose  of  preserving  the 
good  order  of  society,  by  suppressing  disturbances,  and  bringing  violators  of 
the  criminal  law  to  speedy  justice.  They  are  conservators  of  the  peace,  and 
when  a  felony  or  breach  of  the  peace  is  committed  in  their  presence  they  may 
issue  a  warrant  of  arrest  without  any  previous  affidavit,  or  they  may  verbally 
order  the  defendant  to  be  taken  into  custody.  If  a  crime  has  been  committed 
out  of  their  presence  they  must  issue  a  warrant,  founded  upon  an  affidavit  of 
some  credible  person,  showing  probable  cause  for  believing  that  the  crime 
alleged  has  been  committed  by  the  person  charged.  When  an  alleged  offender 
is  brought  before  a  justice  of  the  peace  for  examination,  he  is  entitled  to  have 
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a  fair  and  full  investigation  of  the  matters  charged  in  the  warrant,  and  the  jus- 
tice must  advise  him  of  his  legal  rights  on  examination,  and  allow  him  a  reason- 
able time  to  summon  witnesses,  and  consult  with  and  employ  counsel  to  aid 
him  in  his  defense.    Bat.  Rev.,  ch.  33. 

These  imperative  duties  necessarily  confer  upon  the  magistrate  the  power  of 
continuance  to  a  future  day.  The  rights  and  privileges  expressly  conferred  by 
law  upon  a  defendant  would  be  of  little  benefit  if  he  cannot  give  bail  during 
the  continuance  of  his  case,  for  if  he  is  committed  to  prison  he  will  not  have 
convenient  opportunity  of  preparing  his  defense.  I  believe  that  the  right  of 
thus  being  relieved  from  imprisonment  when  arrested,  in  a  bailable  case,  is  a 
right  which  cannot  lawfully  be  denied  when  an  examination  is  properly  con- 
tinued  to  a  future  day.  There  is  no  statute  in  this  state  which  expressly  con- 
fers upon  a  magistrate  the  power  to  take  bail  for  appearance  before  him  at  a 
future  day;  but  from  the  regard  which  the  law  has  for  the  liberty  of  the  citi- 
zen, and  the  "reason  of  the  thing,"  I  believe  he  has  such  power.  I  am  fully 
aware  of  the  principle  of  law  that  the  powers  of  courts  of  limited  jurisdiction 
cannot  be  extended  by  implication,  but  when  imperative  duties  are  imposed 
and  certain  express  powers  are  conferred  upon  such  courts  by  law,  they  can 
properly  use  the  auxiliary  means  and  methods  necessary  to  perform  such  duties 
and  fully  exercise  such  powers,  if  such  means  and  methods  are  according  to 
the  course  and  practice  of  courts  of  common  law  in  administering  ordinary 
and  substantial  justice.  This  course  is  certainly  allowable  in  courts  whose 
powers  and  forms  of  procedure  originated  in  the  common  law.  Such  powers 
have  always  been  exercised  by  examining  magistrates  in  this  state,  and  have 
never  been  denied  by  the  supreme  court.  They  were  claimed  and  exercised  by 
Chief  Justice  Marshall  on  the  preliminary  examination  of  Burr. 

I  am  inclined  to  believe  that  when  bail  is  taken  in  such  carses  by  justices  of 
the  peace,  it  should  be  by  bond  in  the  nature  of  a  recognizance,  where  the 
principal  and  sureties  sign  their  names,  as  courts  of  justices  of  the  peace  are 
not  courts  of  record,  authorized  to  take  acknowledgment  of  recognizances  for 
future  appearance  before  them.  If  a  defendant  should  make  default  1  have 
not  formed  a  decided  opinion  as  to  the  proper  manner  of  enforcing  the  forfeit- 
ure, and  I  am  not  aware  of  any  decision  of  the  supreme  court  on  the  subject. 
Although  courts  of  justices  of  the  peace  are  not  in  matters  of  this  kind  strictly 
courts  of  record,  judicial  proceedings  before  them  resemble  records  in  the  con- 
clusiveness of  their  effects,  but  they  do  not  conclusively  prove  themselves;  yet 
when  proved  they  have  the  power  and  eflfect  of  judgments  of  courts  of  record. 
Reeves  v,  Davis,  80  N.  C,  209.  Justices  of  the  peace  are  required  by  law  to 
keep  dockets  and  enter  a  summary  of  their  proceedings  therein,  and  it  seems 
to  me  that  any  judgment  entered  by  them  upon  a  bond  which  they  had  the 
power  to  take  in  the  name  of  the  state,  after  proceeding  in  conformity  with 
the  course  and  practice  of  courts  of  record  in  such  matters,  would  be  a  valid 
judgment  and  could  be  enforced. 

If  an  examination  before  a  justice  of  the  peace  is  continued  to  a  future  day, 
the  oflBcer  having  the  defendant  in  custody  has  no  power  to  commit  him  to 
prison  without  a  mittimus  from  the  justice,  and  the  officer  cannot  certainly  be 
required  to  keep  a  prisoner  for  a  long  time  in  his  own  personal  custody.  In 
State  'G.  James,  80  N.  C,  370,  it  is  decided  that  a  verbal  order  of  a  justice  of 
the  peace  sending  a  prisoner  to  jail,  whether  made  before  or  after  the  examina- 
tion on  a  warrant,  is  not  a  sufficient  authority  to  the  officer  to  whom  such  order 
is  given.     If  a  defendant,  on  a  continuance,  fails  to  give  the  bond  required, 

771 


g§2?0S,27O3.  CRIMEiS  AND  CRIMINAL  PROCEDURK 

then  be  m^y  be  coinmitted  to  prison  for  snch  failure,  but  the  examination  most 
be  had  in  a  very  short  time,  unless  postponed  at  the  request  of  the  prisoner.  I 
feel  sure  that  a  magistrate  has  no  right  to  commit  to  prison  a  defendant  before 
time  for  examination,  when  the  defendant  is  ready  to  give  bail  in  a  bailable 
case,  and  when  no  sufficient  cause  of  commitment  judicially  appears,  and 
when  the  law  requires  every  mittimus  to  show  on  its  face  a  good  cause  of 
commitment.  If,  then,  a  defendant,  on  an  examination  before  a  justice  of 
the  peace  on  a  charge  of  crime,  is  entitled  to  have  time  to  make  preparation 
for  a  full  and  fair  investigation,  and  the  right  to  give  bail  for  an  appearance  at  a 
future  day,  the  bail  bond  thus  given  must  be  valid  and  enforceable,  if  there 
should  not  be  a  compliance  with  the  condition  of  such  bond.  I  deem  it  proper 
to  have  considered  thus  far  some  of  the  powers  and  duties  of  justices  of  the 
peace  in  criminal  matters  in  this  state,  as  commissioners  are  required  to  exer- 
cise many  of  these  powers  in  performing  their  duties  in  enforcing  the  criminal 
laws  of  the  United  States,  and  such  questions  have  been  brought  to  my  atteir- 
tion  by  the  marshal  and  commissioners  in  the  course  of  official  duty. 

§  2702.  Powers  and  duties  of  United  States  commissioners  in  committing 
persons  to  prison. 

\  United  States  commissioners  are  not  conservatore  of  the  peace  and  have  no 
control  of  police  regulations  in  their  districts  except  where  express  powers  are 
conferred  by  a  statute  of  the  tTnited  States.  Their  powers  and  duties  in  crim- 
inal matters  are  not,  therefore,  as  extensive  as  those  of  justices  of  the  peace, 
but  are  confined  to  those  which  they  must  necessarily  exercise  as  examining 
and  committing  magistrates  in  enforcing  the  criminal  laws  of  the  United  States, 
and  within  this  limit  of  jurisdiction  they  must  conform,  as  near  as  may  be,  to 
the  forms  and  modes  of  procedure  required  by  law  of  justices  of  the  peace. 
They  are  not  prosecuting  officers,  but  exercise  important  judicial  functions  in 
passing  upon  questions  involving  the  rights  of  the  government  and  the  liberty 
of  the  citizen.  The  government  has  appointed  proper  ministerial  officers,  and 
imposed  upon  them  the  duties  of  making  diligent  inquiry  as  to  violations  of 
law  and  bringing  oflfenders  to  jtjstice.  I  have  heretofore  given  instructions  to 
commissioners  upon  this  subject  by  rules  of  court,  and  I  will  now  only  incident- 
ally refer  to  matters  embraced  in  such  instructions.  Some  of  the  powers  and 
duties  of  commissioners  have  been  stated  in  an  opinion  in  United  States  t. 
Ebbs,  delivered  at  this  term  (10  Fed.  R,  369),  and  I  deem  it  unnecessary  to  re- 
state them  in  this  opinion,  except  when  closely  connected  with  other  matters 
now  under  consideration. 

Commissioners  have  authority  to  commit  defendants  to  county  jails,  as  there 
is  a  state  statute  which  provides:  *' That  when  a  prisoner  shall  be  committed 
to  the  keeper  of  any  jail  in  the  state  by  the  authority  of  the  United  States,  such 
keeper  shall  receive  the  prisoner  and  commit  him  accordingly ;  and  every  keeper 
of  a  jail  refusing  or  neglecting  to  take  possession  of  a  prisoner  delivered  to  him 
by  the  authority  aforesaid,  shall  be  subject  to  the  same  penalties  as  for  neglect 
or  refusal  to  commit  any  prisoner  delivered  to  him  under  the  authority  of  the 
state."    Bat.  Rev.,  695. 

§  2703.  Mittimus  of  a  United  States  commissioner. 

The  mittimus  must  be  directed  to  the  marshal,  commanding  him  to  convey 
the  prisoner  into  the  custody  of  the  jailer,  and  it  must  also  direct  and  command 
the  jailer  to  receive  the  prisoner  and  keep  him  in  close  custody  until  discharged, 
or  taken  from  his  custody  by  some  proper  process  of  law.  The  marshal  must 
deliver  a  copy  of  such  mitti?mis  to  the  jailer  as  his  authority  to  hold  the  prfs- 
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oner,  and  the  original  warrant,  with  due  entry  of  service,  must  be  returned  to 
the  prpper  oflBcer. 

%il^i.  Duty  of  jailer. 

A  jailer  ought  never  to  receive  a  prisoner  into  his  custody  without  some  writ- 
ten authority  to  detain  him,  issued  by  a  person  having  power  to  grant  such 
authority,  except  under  the  order  of  a  court  in  session.  When  the  marshal  or 
his  deputies  have  arrested  a  person,  and  there  is  some  urgent  necessity  for  com- 
mitting him  to  jail,  they  ought  to  furnish  a  copy  of  the  warrant  to  the  jailer, 
and  a  written  statement  of  the  causes  which  induce  the  necessity  for  such  com- 
mitment. "Where  the  marshal  or  his  deputy  arrests  a  defendant  on  a  capias  from 
a  court  of  record,  he  has  power  to  take  a  recognizance  of  bail  as  sheriffs  can 
do,  and  if  the  defendant  fails  to  give  bail  he  may  commit  him  to  a  jailer,  but 
he  ought  to  give  the  jailer  a  written  statement  of  the  authority  under  which 
he  makes  such  commitment. 

This  is  not  an  absolute  commitment,  as  the  marshal  can  take  the  prisoner 
out  of  the  custody  of  the  jailer  when  it  becomes  necessary  for  him  to  complete 
the  service  of  the  capias  by  producing  the  body  of  the  prisoner  at  the  ensuing 
term  of  court.  In  this  state  the  powers  and  duties  of  a  justice  of  the  peace  are 
generally  confined  to  his  county  of  residence,  and  his  warrants  can  only  run 
within  such  limits,  lie  may  issue  a  warrant  to  arrest  a  person  in  his  county 
for  an  offense  committed  in  another  county,  and  make  examination  of  the  mat- 
ter, and  may  hold  to  bail  or  commit  the  prisoner  to  the  jail  of  his  own  county 
or  to  the  jail  of  the  county  in  which  the  offense  was  committed.  If  he  com- 
mits to  the  jail  of  his  own  county,  I  am  inclined  to  think  that  his  power  ceases, 
and  he  cannot  afterwards  issue  a  warrant  to  transport  such  prisoner  to  another 
county  for  trial.  This  transportation  can  only  properly  be  done  by  a  writ  of 
habeas  corpus  issued  by  a  judge  of  a  court  of  superior  jurisdiction. 

§  2705*.  A  sheriff  or  jailer  in  Virginia  may  transport  a  prisoner  to  the  proper 
county  for  his  trial. 

In  England  it  was  provided  by  the  habeas  corpus  act  that  if  any  subject 
should  be  committed  to  any  prison,  or  in  custody  of  any  officer,  for  any  sup- 
posed criminal  matter,  he  should  not  be  removed  from  such  custody  into  the 
custody  of  any  other  officer  unless  it  be  by  habeas  corpus  or  some  other  legal 
writ.  1  Chit.  C.  L.,  108.  •  I  believe,  however,  that  the  general  practice  in  this 
state  is  that  the  sheriff  or  jailer,  having  a  prisoner  in  custod}'',  conveys  him  to 
the  proper  county  for  trial,  upon  the  request  of  the  prosecuting  officer,  without 
being  required  so  to  do  by  writ  of  habeas  corpus.  The  writ  of  habeas  corpxis 
especially  provided  for  in  the  statutes  of  this  state  and  of  the  United  States  is 
the  high  prerogative  writ  of  right  granted  upon  the  application  of  a  person  ille- 
gally imprisoned  or  in  any  way  restrained  of  his  liberty.  We  must  look  to  the 
common  law  for  guidance  in  the  use  of  the  ancillary  writ  of  habeas  corpus  to 
remove  a  prisoner  to  take  his  trial  in  the  county  where  the  offense  was  com- 
mitted. Power  to  award  such  writ  is  conferred  in  general  terms  by  statute 
upon  courts  of  the  United  States. 

The  powers  and  duties  of  a  commissioner  are  co-extensive  with  the  limits  of 
the  judicial  district  in  which  he  is  appointed,  and  he  may  in  the  first  instance 
commit  a  prisoner  to  the  jailer  of  the  county  in  which  the  United  States  court 
is  held,  but  I  think  it  best  for  him  to  commit  to  the  jailer  of  the  county  of  res- 
idence, that  the  prisoner  may  have  convenient  opportunity  of  procuring  sure- 
ties or  bail.  If  the  commitment  be  to  the  last-mentioned  jail  without  any 
qualification,  the  commissioner  has  no  further  control  over  the  prisoner  except 
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to  admit  him  to  bail.  Under  a  statute  of  this  state  justices  of  the  peace  have 
power  to  let  to  bail  persons  committed  to  prison  charged  with  crime  in  all  cases 
where  the  punishment  is  not  capital;  and  the  recognizance  taken  must  be  filed 
with  the  clerk  of  the  court  of  trial.  Bat.  Rev.,  c.  33,  §  38.  Commissioners 
have  similar  powers  in  United  States  cases. 

When  a  prisoner  gives  notice  that  he  is  prepared  and  desires  to  give  bail,  a 
commissioner  is  not  required  by  law  to  go  to  the  jail  to  accept  such  bail,  but  he 
may  issue  a  warrant  to  the  marshal  or  iiis  deputy  to  bring  the  prisoner  before 
him  at  some  convenient  place  for  the  purpose  of  performing  the  legal  duty  of 
accepting  bail.  There  is  no  express  power  conferred  by  statute  to  issue  sucL 
warrant,  but  the  power  arises  by  necessary  implication.  It  may  be  laid  down 
as  a  general  rule  that  where  the  law  imposes  upon  a  magistrate  any  duty  or 
confers  upon  him  power  to  act  in  any  matter,  by  implication  the  power  is  con- 
ferred to  issue  his  warrants  to  enable  him  to  do  that  duty' and  fully  exercise 
that  power.  A  commissioner  has  no  power  to  commit  a  defendant  to  prison 
or  take  him  out  of  prison,  except  by  a  written  warrant  for  that  purpose. 

§  2706.  United  States  conunissioner  cannot  comtnit  a  person  to  prison  with- 
out issuing  a  wHtten  mittimus. 

Section  1030,  Revised  Statutes,  directs  that  "  no  writ  is  necessary  to  bring 
into  court  any  prisoner  or  person  in  custody,  or  for  remanding  him  from  the 
court  into  custody,  but  the  same  shall  be  done  on  the  order  of  the  court  or  dis- 
trict attorney."  From  this  grant  of  express  power  it  seems  that  in  the  opinion 
of  congress  it  did  not  exist  as  an  implied  power,  and  as  the  power  is  only 
granted  to  the  court  and  district  attorney,  the  statute  may  be  regarded  as  re- 
strictive, and  intended  to  exclude  all  officers  of  the  government  not  mentioned. 
Even  without  this  constructive  prohibition,  commissioners  in  this  state  cannot 
by  verbal  order  commit  to  prison,  as  the  law  requires  justices  of  the  peace  to 
commit  only  by  a  written  mittimus  setting  forth  the  cause  of  commitment. 

§  2707.  The  powers  of  United  States  7narshals  {under  lievised  Statutes^  section 
788)  are  similar  to  those  of  sheriffs. 

When  there  is  an  order  of  commitment  to  a  county  jailer,  and  the  marshal 
has  executed  the  mittimus^  he  has  no  further  control  over  the  prisoner,  and  is 
not  responsible  for  an  escape  from  prison.  9  Cranqh,  76.  "  For  certain  pur- 
poses and  to  certain  intents  the  state  jail,  lawfully  used  by  the  United  States, 
may  be  deemed  to  be  the  jail  of  the  United  States,"  and  that  keeper  to  be  the 
keeper  of  the  United  States.  Id.  Section  788,  Revised  Statutes,  provides  that 
marshals  in  each  state,  in  executing  the  laws  of  the  United  States,  shall  have 
the  same  powers  as  sheriffs  in  executing  the  laws  of  the  state.  I  believe  that 
marshals  in  this  state  have  usually  adopted  the  practice  of  the  sheriflf  in  re- 
moving prisoners  to  the  proper  place  of  trial  without  applying  to  a  judge  for  a 
writ  of  habeas  corpus.  I  regard  this  course  as  an  unsafe  practice,  as  an  oflScer 
in  transporting  a  prisoner  ought  always  to  be  under  the  authority  and  protec- 
tion of  the  law  by  having  in  his  possession  due  process  of  law. 

I  think  that  the  inconvenience  of  applying  to  a  judge  for  a  writ  of  lwka% 
corpus  can  be  easily  obviated  by  a  change  in  the  form  of  the  mittimus  gener- 
ally used  by  commissioners.  They  can  direct  the  marshal  to  deliver  the  pris- 
oner to  the  jailer  of  the  county  of  residence,  and  if  bail  is  not  given  before  the 
ensuing  trial  term  of  the  court,  then  he  shall  take  the  prisoner  and  deliver  him 
to  the  jailer  of  the  county  in  which  such  court  is  held.  I  think  the  first  tem- 
porary commitment  is  allowable,  as  it  is  for  the  benefit  of  the  prisoner  and  in 
no  way  savors  of  oppression.     Such  a  mittimus  will  afford  authority  and  pro- 
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tectioa  to  the  marshal  in  transporting  to  the  place  of  trial.  As  the  marshal  in 
this  case  followed  the  uniform  practice  of  state  sheriffs  in  transporting  prison- 
ers, I  think  his  action  is  not  censurable.  I  have  directed  the  clerk  of  this 
court  to  enter  of  record  an  order  requiring  the  jailer  of  this  county  to  keep  the 
prisoners  in  his  jail  until  they  are  discharged  according  to  law. 

§  2708.  Copy  of  indictment  and  list  of  Jnrors  and  witnesses.—  Under  the  act  of  April  30, 
1790,  entitling  tiie  prisoner  to  a  copy  of  the  indictment,  and  a  list  of  .the  jurors,  mentioning 
the  names  and  places  of  abode  of  such  jurors,  to  be  delivered  to  him  two  entire  days  before 
the  commenrcraent  of  the  trial,  the  arraignment  is  the  commencement  of  the  trial,  and  the 
two  entire  days  must  be  exclusive  of  the  day  of  delivery  of  the  copy  and  the  day  of  the 
arraignment.     United  States  r.  Dow,*  Taney,  34.     See  g  2071. 

§  2709.  The  act  of  April  30,  1790,  entitles  the  prisoners  to  a  copy  of  the  indictment  and  a 
list  of  witnesses,  in  all  capital  cases.  An  act  of  congress  makes  it  a  felony  to  counterfeit  a 
bank-note  of  the  United  States.  Held,  that  persons  guilty  of  that  offense  are  not  entitled  to 
the  privilege.     United  States  v.  Williams,  1  Cr.  C.  C,  178. 

§  2710.  It  is  held  that  in  all  cases  where  the  statute  requires  a  list  of  the  witnesses  to  bo 
introduced  in  support  of  the  indictment  to  be  delivered  to  the  prisoner  before  the  trial,  a 
reasonable  time  must  be  allowed,  after  the  list  of  witnesses  is  furnished  to  the  prisoner,  for 
the  purpose  of  bringing  testimony  from  the  counties  in  which  the  witnesses  live.  The  act 
requiring  the  notice  to  be  given  would  be  nugatory  and  delusive  if  an  opportunity  were  not 
furnished  to  investigate  the  characters  and  trace  the  conduct  of  the  witnesses  whose  names 
are  thus  furnished  to  the  prisoner.     United  States  v.  Stewart,  2  Dal.,  313. 

§  2711.  After  a  plea  of  '*  not  guilty,"  the  court  refused  a  request  by  the  defendant  to  be 
furnished  with  the  names  of  the  prosecutor  and  the  witnesses,  stating  that  there  was  no  prac- 
tice justifying  such  a  demand.     United  States  v.  Butler,*  1  Hughes,  457. 

§  2712.  Under  the  act  of  congress  directing  that  persons  indicted  for  treason  "shall  have  a 
copy  of  the  indictment,  and  a  list  of  the  jurors  and  witnesses,"  *'  mentioning  the  names  and 
places  of  abode  of  such  witnesses  and  jurors,  delivered  unto  him  at  least  three  entire  days 
before  he  shall  be  tried,"  a  copy  of  the  caption  of  the  indictment  must  be  delivered,  and  a 
list  of  the  jurors  and  witnesses  which  does  not  specify  their  occupations,  nor  their  places  of 
abode  except  by  mentioning  the  counties  in  which  the  jurors  live,  is  not  sufficient.  United 
States  V,  The  Insurgents,  2  Dal.,  335. 

§  2718.  Where  the  accused  was  arraigned  and  the  indictment  was  read  to  him,  and  he  was 
told  that  he  could  plead  to  it  then  and  afterwards  withdraw  his  plea,  if  he  desired,  for  the 
purpose  of  entering  a  demurrer,  motion  or  other  plea,  and  the  defendant  pleaded  "not 
guilty ; "  and  the  calling  and  impaneling  of  the  jury  did  not  take  place  until  forty-seven  days 
afterwards,  during  which  time  the  plea  was  not  withdrawn,  and  a  list  of  the  witnesses  and 
£he  jury  was  delivered  to  the  prisoner  full  two  days  before  the  trial,  it  was  held  that  the  rights 
secured  to  the  prisoner  by  the  act  of  congress  requiring  a  copy  of  the  indictment  and  a  list  of 
the  jurors  and  witnesses  to  be  delivered  to  the  prisoner  two  entire  days  before  the  trial,  was 
not  prejudiced.  And  the  court  thought  it  immaterial  whether  the  word  triaJ,  used  in  the  act, 
meant  the  arraignment  or  the  trial  of  the  cause  by  the  jury.  McCall  v.  United  States,*  1 
Dak.  T'y,  320. 

§  2714.  Where  the  prisoner  was  asked  before  his  arraignment  if  he  had  received  a  copy  of 
the  indictment  two  entire  days  before  his  trial,  according  to  the  provisions  of  the  act  of 
April  30, 1790,  and  he  admitted  that  he  had,  he  was  held  to  have  waived  this  privilege,  and 
could  not,  on  a  motion  for  a  new  trial,  rely  on  the  objection  that  the  words  **  a  true  bill,''  in- 
dorsed on  the  indictment  by  the  grand  jury,  were  not  indorsed  upon  the  copy  delivered  to 
him.     United  States  v.  CorneU,*  2  Mason,  91. 

§  2715.  It  is  within  the  discretion  of  the  court  to  order  the  list  of  witnesses  examined  be- 
fore the  grand  jury  to  be  furnished  the  accused  in  cases  where  there  has  been  no  preliminary 
examination.    United  States  v.  Southmayd,*  6  Biss.,  331. 

^  271(>.  It  is  not  necessary  in  federal  courts,  in  other  than  cases  of  treason,  to  supply  the 
defendant  with  a  list  of  the  witnesses  against  him.     United  States  v.  Wood,*  3  Wash.,  440. 

§  2717.  The  provision  of  the  act  of  congress,  that  a  person  indicted  for  treason  shall  have  a 
list  of  the  witnesses  delivered  to  him  at  least  three  days  before  the  trial,  cannot  be  evaded 
by  changing  the  order  of  proofs,  and  offering  in  rebuttal  evidence  which  is  properly  evidence 
in  chief.     United  States  v.  Han  way,  2  Wall.  Jr.,  139. 

§  2718.  It  is  too  late,  after  the  indictment  has  been  pleaded  to  and  the  case  gone  to  trial, 
and  the  evidence  for  the  prosecution  closed,  to  object  to  any  irregularities  in  the  copy  of  the 
indictment  delivered  to  the  prisoner  two  days  before  the  trial  as  required  by  the  act  of  con- 
gress.   McCall  V.  United  States,*  1  Dak.  T'y,  320. 
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§  2719.  Rigrht  to  be  confronted  with  witnesses.— If  a  witness  is  alisent  bj  the  procure- 
ment of  the  defendant,  his  testimony  taken  in  a  former  trial  js  admissible  in  evidence.  The 
constitutional  provision  that  a  defendant  shall  be  confronted  with  the  witnesses  agaiost  him 
does  not  apply  in  such  a  case.  It  does  not  guaranty  a  person  against  the  consequences  of 
his  own  acts.    Reynolds  v.  United  States,  8  Otto,  145  (§§  854-865). 

§  2720.  The  finding  of  a  court  upon  the  question  whether  or  not  a  witness  is  absent  by  the 
procurement  of  the  defendant,  where  evidence  is  sought  to  be  introduced  as  to  the  testimony 
of  the  witness  at  a  former  trial,  is  to  have  the  effect  of  the  verdict  of  a  jury  upon  a  question 
of  fact,  and  should  not  be  disturbed,  if  at  all,  unless  error  is  manifest.    Ibid, 

§2721.  Nature  of  accusation.— The  constitutional  provision  that  the  accused  shall '*  be 
informed  of  the  nature  and  cause  of  the  accusation"  does  not  require  that  a  copy  of  the  in- 
dictment be  furnished  to  the  accused  before  the  trial  at  the  expense  of  the  government,  no 
law  having  made  provision  therefor.     United  States  v,  Bickford,*  4  Blatch.,  837. 

§  2722*  That  clause  of  the  constitution  which  requires  that  the  accused,  in  a  criminal  pros- 
ecution, shall  be  informed  of  the  nature  and  cause  of  the  accusation  against  him,  clearly 
implies  that  the  accusation  be  against  him,  and  an  allegation  against  no  one  in  particular  is 
insufficient.     Greene  v.  Briggs,  1  Curt.,  829. 

§  2728.  The  sixth  amendment  to  the  constitution  of  the  United  States,  providing  that  in  ail 
criminal  prosecutions  the  accused  shall  enjoy  the  right  '*  to  be  informed  of  the  nature  and 
cause  of  the  accusation,'^  applies  as  well  to  preliminary  proceedings  for  arrest,  before  indict- 
ment, as  to  the  indictment  itself.     In  re  Coleman,  15  Blatch.,  415. 

§  2724.  Reading  indictment  to  defendant.—  Where  a  demurrer  to  the  indictment  has  been 
filed  and  heard,  and  the  defendant  has  pleaded  to  tiie  indictment  without  demanding  that  it 
should  be  read  to  him,  he  cannot  move  in  arrest  on  the  ground  that  he  was  required  to  plead 
without  having  the  indictment  read  to  him,  and  that  the  indictment  was  not  read  to  the 
jury.     United  States  v.  Bickford,*  4  Blatch.,  337. 

§  2725.  Where  the  indictment  was  read  to  the  defendant  and  he  pleaded  *•  not  guilty,"  and 
the  district  attorney  stated  to  the  jury,  after  they  were  sworn,  the  substance  of  the  indict- 
ment, and  informed  them  of  the  issues  they  were  to  try,  it  was  held  to  be  no  objection  that 
the  indictment  was  not  read  to  the  jury.    Teople  v.  Shafer,*  1  Utali  T*y,  260. 

§  2720.  Right  to  withdraw  plea. —  A  defendant  in  a  capital  case  who  has  withdrawn  his 
plea  of  not  guilty  and  entered  a  plea  of  guilty  may  be  permitted  to  retract  his  last  plea  and 
plead  not  guilty  again.     United  States  v.  Dixon,*  1  Cr.  C.  C,  414. 

§  2727.  So  where  the  accused  pleaded  guilty  of  a  capital  offense  the  court  permitted  him 
to  withdraw  the  plea  and  plead  not  guilty.     Ibid. 

§  27-8.  Accused  entitled  to  his  money. —  A  person  arrested  and  held  for  trial  may  obtain 
a  rule  of  court  requiring  that  money  found  on  his  person,  and  seized  and  held  by  the  commit- 
ting magistrate,  be  delivered  up  to  him  i)ending  the  trial.    Ex  parte  Craig,*  4  Wash.,  710. 

§2729.  Separate  trials  on  joint  indictments  are  matters  of  discretion  in  the  court,  and 
not  of  right.     United  States  v.  Wilson,*  Bald.,  78.     See  §  2674. 

g  2780.  Compulsory  process.— The  constitutional  right  of  the  accused  in  a  criminal  prose- 
cution to  have  compulsory  process  for  obtaining  witnesses  in  his  favor  does  not  include  the 
right  to  compel  the  attendance  of  a  consul  of  a  foreign  government  protected  by  a  treaty 
between  the  United  States  and  such  government  stipulating  that  their  consuls  shall  never  be 
compelled  to  appear  in  court  as  witnesses.    In  re  Dillon,*  7  Saw.,  561. 

§  2731.  It  is  the  duty  of  the  court,  on  the  application  of  a  prisoner,  to  send  for  witnesses, 
wherever  they  may  be  had,  within  the  jurisdiction  of  the  court,  and  at  the  expense  of  the 
government,  if  the  prisoner  proves  that  he  is  poor  and  unable  to  bear  the  expense  himself. 
United  States  v.  Kenneally,*  5  Biss.,  132. 

§  2732.  The  right  of  the  accused  under  the  constitution  to  obtain  a  subpoena  duces  tecum 
rests  on  the  same  ground  as  his  right  to  process  to  compel  the  attendance  of  witnesses  to  tes- 
tify orally.  But  the  right  to  compel  the  production  of  a  document  is  not  co-extensive  with 
the  right  to  compel  the  attendance  of  a  witness  to  testify  orally.  If  it  be  apparent  tliat  for 
state  reasons  the  papers  cannot  be  introduced  in  evidence  the  subpoena  will  not  issue.  Where 
a  subpoena  duces  tecum,  directed  to  the  consul  of  France,  is  asked  for,  it  is  the  right  and  duty 
of  the  court  to  compel  the  defendant  to  show  that  the  document  is  not  an  official  paper  pro- 
tected by  law  from  examination  and  seizure.     I7i  re  Dillon,*  7  Saw,,  561. 

§2733.  Presence  of  accused.— It  is  in  the  discretion  of  the  court  to  allow  one  indicted 
for  a  misdemeanor  to  plead  and  defend,  in  his  absence,  by  attorney.  This  discretion  will  be 
regulated  by  the  following  circumstances:  1.  That  it  is  not  an  offense  for  which  imprison- 
ment must  be  inflicted.  2.  It  must  appear  that  imprisonment  will  not  be  inflicted,  a  The 
district  attorney  must  consent,  or  else  it  must  appear  that  his  refusal  is  unreasonable  and 
vexatious.  4.  Sufficient  cause  must  be  shown  for  the  absence  of  the  defendant.  5.  The  special 
power  of  attorney  to  appear  and  defend  in  his  absence  must  be  executed  by  the  defendant 

776 


MISCELLANEOUS  QUESTIONS  OF  PRACTICE.  §§2794-2745. 

and  filed  with  the  court.  United  States  v.  Mayo,*  1  Curt.,  483;  Uxiited  States  r.  Leckie,*  1 
Spr.,  227. 

§  2734.  It  is  a  rule  of  law  that  no  evidence  is  to  be  given  against  the  prisoner  but  in  his 
presence.  This  privilege  is  for  the  benefit  of  the  prisoner,  and  it  is  competent  for  him  to 
waive  it.  The  point  of  time  at  which  the  consent  of  the  prisoner  is  given  that  depositions 
taken  abroad  may  be  used  upon  the  trial  will  not  affect  tbe  competency  of  the  testimony. 
Evidence  against  Prisoners,*  1  Op.  Att*y  Qen*J,  706. 

g  2735.  The  right  of  a  prisoner  to  be  present  at  his  trial  does  not  include  the  right  to  pre- 
vent the  trial  by  unseemly  disturbance.  Where  the  prisoner  was  present  while  the  jury  were 
being  impaneled  and  the  evidence  was  being  introduced,  but  was,  on  account  of  his  un- 
seemly conduct,  removed  by  the  court  to  an  adjoining  room,  and  detained,  with  liberty  of 
access  for  his  counsel,  during  a  part  of  the  opening  of  the  case  by  the  district  attorney,  and 
until  he  was  willing  to  cease  his  disturbance,  it  was  held  that  no  error  was  committed.  United 
States  V,  Davis,*  6  Blatch.,  484. 

§  273G.  It  cannot  be  objected  that  the  prisoners  were  not  allowed  to  be  placed  near  to  the 
counsel  for  the  purpose  of  instructing  the  counsel  in  their  defense,  when  they  were  actually 
placed  within  a  reasonable  distance  from  their  counsel,  who  had  free  access  to  them,  but 
were  not  allowed  to  occupy  the  front  seats  which  were  constantly  assigned  to  the  gentlemen 
of  the  bar.     United  States  v.  Giber t,*  2  Sumn.,  37. 

§  2737.  Where  a  verdict  of  guilty  was  returned,  and  the  defendant  was  called,  and,  not 
appearing,  his  recognizance  was  forfeited,  the  court  refused  to  strike  out  the  forfeiture  and 
]>ermit  a  motion  in  arrest  of  judgment,  without  tlie  appearance  of  the  defendant.  United 
States  V,  Askins,  4  Or.  C.  C,  98;  United  States  v.  Erskine,  4  Cr.  C.  C,  299. 

§  2738.  In  trials  for  misdemeanors  the  verdict  may  be  rendered  in  the  absence  of  the  ac- 
cused, if  in  the  presence  of  his  counsel.     United  States  v.  Shepherd,*  1  Hughes,  520. 

§  2739.  The  absence  of  the  accused  when  the  verdict  is  received  and  the  judgment  rendered 
does  not  affect  the  validity  of  the  proceedings  when  it  is  in  consequence  of  his  escape  during 
the  trial.  His  right  to  be  present  was  lost  when  he  escaped.  United  States  v.  Loughery,*  13 
Blatcb.,  267. 

g  2740.  It  cannot  be  urged  that  it  does  not  sufficiently  appear  by  the  record  that  the  de- 
fendant was  present  at  the  trial  when  the  verdict  was  rendereJ,  nor  when  the  sentence  of 
death  was  passed,  when  it  appears  from  the  record  that  the  jury,  on  their  oaths,  do  say,  **  we, 
the  jury,  do  find  the  defendant  Leschi  guilty  as  charged  in  the  indictment,  and  that  he  suffer 
death ;  and  thereupon  the  defendant  gives  notice  for  a  motion  for  a  new  trial;"  and  the  sen- 
tence stated  in  the  record  recites,  **  and  the  defendant  saying  nothing  why  judgment  should 
not  be  pronounced  against  him,  it  is  considered  by  tlie  court,'*  etc.  Leschi  v.  Washington 
Territory,*  1  Wash.  T'y,  13. 

§  2741.  Limitations  upon  federal  gOTernment.— The  provision  in  the  fifth  amendment  to 
the  federal  constitution,  that  no  person  shall  be  held  to  answer  for  a  capital  crime,  nor  be  de- 
prived of  life  "without  due  process  of  law,"  and  the  provision  in  the  sixth,  that  in  all  crim- 
inal prosecutions  the  accused  shall  enjoy  the  right  "  to  be  informed  of  the  nature  and  cause 
of  the  accusation,"  are  not  limitations  upon  the  state  governments,  and  a  state  statute  which 
disregards  them  is  not  for  that  reason  void.    Tvvitchell  v.  The  Commonwealth,  7  Wall.,  321. 

§  2742.  The  provision  in  the  federal  constitution  that  excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments  infiicted,  applies  to  national 
and  not  to  state  legislation.     Pervear  v.  The  Commonwealth,  5  Wall.,  475. 

§  2743.  Accnsed  not  required  to  be  a  witness  against  himself.— Where  a  charge  of  mis- 
conduct is  made  against  an  officer,  whether  amounting  to  an  indictable  offense  or  only  to  his 
discredit  as  an  officer,  which  might  furnish  grounds  for  his  removal  or  impeachment,  he  is 
not  bound  to  be  a  witness  against  himself.  If  he  chooses  to  waive  his  right  and  submit  to  an 
examination,  he  may  do  so  where  public  interests  will  not  thereby  be  affected.  No  unfavor- 
able implication  ought  to  exist  from  a  failure  to  testify  when  a  person  stands  upon  his  rights 
in  this  respect.     United  States  v,  Collins,*  1  Woods,  499. 

§  2744.  Trial  by  jury;  right  of  presentment.— The  act  of  the  legislature  of  Dakota,  con- 
ferring upon  justices  of  the  peace  exclusive  jurisdiction  of  all  misdemeanors,  where  the 
maximum  punishment  fixed  by  law  does  not  exceed  $100,  or  imprisonment  in  the  county 
jail  for  a  period  of  thirty  days,  or  both  such  fine  and  imprisonment;  also  of  all  offenses 
under  the  laws  of  the  territory,  where  the  penalty  is  not  specially  provided  for,  is  held  to  de- 
prive the  accused  of  the  right  of  trial  by  jury,  and  of  a  presentment  by  a  grand  jury,  secured 
by  the  constitution.     People  r.  Sponster,*  1  Dak.  T*y,  289. 

g  2745.  Keturnlng  the  verdict.— Where  a  jury  wrote,  signed  and  sealed  up  their  verdict, 
and  adjourned,  and  appeared  at  court  the  next  day,  and,  on  being  called  over,  offered  the 
written  verdict,  sealed  up,  to  the  clerk,  the  court  said  that  the  paper  could  not  be  received. 
The  foreman  then  pronounced  the  verdict  viva  voce,  and  again  offered  the  written  verdict, 

777 


§§2740-2750.  CRIMES  AND  CRIMINAL  PROCEDURE. 

and  the  court  declared  that  they  could  not  open  or  receive  it.  United  States  v.  Vigal,  3  DaL, 
846,  n. 

§  2746.  Where  it  appeared  that  the  direction  in  writing  to  the  jury,  that  they  might  de- 
liver a  sealed  verdict  to  the  officer  and  might  then  separate,  was  exhibited  to  the  counsel  for 
the  prisoner  before  it  was  sent  to  the  jury  by  the  court;  that  the  jury  strictly  followed  such 
direction ;  that  the  court  receiveil  the  sealed  verdict  from  the  officer  the  next  morning  in  the 
presence  of  the  jury  and  of  the  defendant,  in  open  court,  after  the  jury  had  then  and  there 
announced  that  tliey  had  agreed  upon  a  verdict  and  that  such  sealed  verdict  contained  it; 
that  the  verdict  of  guilty  announced  and  recorded  was  the  verdict  contained  in  such  sealed 
verdict ;  and  that,  on  the  polling  of  the  jury,  at  the  request  of  the  counsel  for  the  defend- 
ant, each  juror  stated  that  the  verdict  announced  was  his  verdict,  it  was  held  that  no  error 
had  been  committed.     United  States  v.  Bennett,  16  Blatch.,  338  (gg  2480-89). 

§  2747.  Proceedings  before  grand  jury  furnished  to  accnsed.— In  the  absence  of  strong 
reasons  to  the  contrary,  the  proceedings  before  tlie  grand  jury  should  not  be  furnished  to  the 
defendant  in  a  criminal  proceeding.     United  States  v,  Southmayd,*  6  Diss.,  321. 

§  274S.  Special  sessions. —  Under  the  act  of  17S9,  declaring  "that  the  circuit  courts  shall 
have  power  to  hold  special  sessions  for  the  trial  of  criminal  causes  at  any  other  time  at  their 
discretion,"  and  **  that  in  all  cases  punishable  with  death,  the  trial  shall  be  had  in  the  county 
where  the  offense  was  committed ;  or  where  that  cannot  be  done  without  great  inconven- 
ience, twelve  petit  jurors  shall  be  summoned  from  thence,"  the  inconvenience  of  holding  the 
trial  in  the  county  whore  the  crime  was  committed  is  a  question  in  the  discretion  of  the 
court.  Neither  can  a  trial  be  held  there  on  an  indictment  found  at  the  general  term.  United 
States  V,  Cornell,  2  Mason,  91. 

g  2749.  And  where  no  objection  is  made  by  either  party  as  to  the  time  or  place  of  trial,  the 
court  is  not  bound  to  order  a  special  session ;  and  where  the  prisoner  might  secure  a  trial  in 
the  county  in  wliich  the  act  was  done  by  continuing  the  cause  to  the  next  general  session, 
such  a  privilege  may  be  waived  by  him,  and  the  court  is  not  bound  to  make  such  a  continu- 
ance without  application.     Ibid. 

^  27oO.  lubtructions  to  the  jury.— Upon  the  trial  of  an  indictment  against  an  internal 
revenue  officer  for  perjury  in  making  an  affidavit  in  a  proceeding  against  another  revenue 
officer  for  bribery,  that  he  saw  the  bribe  taken,  it  is  not  error  to  instruct  the  jury  that  they 
might  consider  the  circumstance  that  it  was  not  until  some  months  after  the  time  at  which 
the  prisoner  said  he  saw  tlie  bribe  taken  that  he  made  the  criminal  complaint.  United  States 
V.  McHenry,*  6  Blatch..  503. 

§  2751.  It  is  the  duty  of  the  court  in  a  criminal  case  to  instruct  the  jury  fully  upon  the 
whole  law  of  the  case  as  respects  all  the  facts  proved  or  claimed  by  the  respective  counsel  to 
be  proved.    Territory  v.  Bannigan,*  1  Dak.  T'y,  451. 

§  2752,  It  is  not  error  to  omit  to  instruct  on  a  point  on  which  no  instruction  is  asked. 
United  States  v.  Conway,  18  Blatch.,  506  (g,^  351-353).  Where  an  inaccurate  instruction  has 
been  given  it  seems  that  a  new  trial  will  be  granted,  though  tliero  was  evidence  on  which  the 
jury  might  have  convicted  under  proper  instructions.  United  States  v.  Moore,  2  Low,,  233 
(g§  1046-47). 

§  2753.  It  is  held  to  be  the  practice  of  the  court,  in  capital  cases,  to  require  counsel  to  state 
the  points  of  law  on  which  they  rely  and  wish  the  instructions  of  the  court,  some  time  be- 
fore the  hc4,rge  is  given,  that  the  conrt  may  have  time  to  examine  and  consider  them.  United 
States  V.  Oibert,*  2  Sumn.,  37. 

§  2754.  Where-  upon  an  indictment  for  murder,  the  distinction  between  nmrder  and  man- 
slaughter, and  the  fact  that  malice  is  an  ingredient  in  the  first,  was  pointed  out,  and  the  jury 
found  the  prisoner  guilty  of  manslaughter  only,  it  was  held,  on  appeal,  that  no  question  could 
be  raised  as  to  the  charge  in  relation  to  the  crime  of  murder,  inasmuch  as  the  prisoner  had 
oeen  acquitted  of  that  crime.     Mackey  v.  Tlie  People,*  2  Colo.  T'y,  13. 

§  2755.  In  a  criminal  prosecution,  the  court  instructed  the  jury  that  the  failure  of  the  de- 
fendant to  call  one  Smith  as  a  witness  was  a  material  feature  in  the  case,  and  that  it  was  for 
them  to  say  whether  the  failure  to  call  him  was  consistent  with  the  statement  of  the  accused, 
in  view  of  the  evidence  in  regard  to  Smith's  conupction  with  the  aflair.  It  was  held  that  this 
instruction  could  not  be  objected  to  on  the  ground  that  the  indictment  showed  that  Smith  was 
a  party  to  the  record,  and  he  was  therefore  incompetent ;  since,  in  the  absence  of  objection, 
Smith  could  be  sworn  in  behalf  of  the  defendant.     United  States  t\  Schindler,**  18  Blatch.,  327. 

g  275G.  comment  on  the  evidence.—  It  is  not  sufficient  in  any  case  for  the  jury  to  find 

testimony.  They  must  not  only  believe  the  testimony  to  be  true,  but  they  must  fiud  the  facts 
which  the  testimony  is  intended  to  prove.  The  jury  ought  not  to  find  the  defendant  guilty, 
unless  they  should,  from  the  evidence,  find  al^  the  facts  necessary  to  constitute  the  offense 
charged.  An  instruction,  therefore,  that  if  the  jury  believe  the  testimony  in  a  certain  state- 
ment the  defendant  is  guilty,  is  erroneous.    Jones  v.  United  States,*  5  Cr.  C.  C,  647. 
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MISCELLANEOUS  QUESTIONS  OF  PRACTICE.  g§  2757-2769. 

§  2757*  Upon  the  trial  of  an  indictment  for  obtaining  money  under  false  pretenses,  an  in- 
Btmction  that  all  the  precedent  declarations  and  doings  of  the  defendants,  *Mn  the  said  evi- 
dence in  the  case  averred,"  are  merged  in  the  subsequent  bill  of  sale  and  warranty,  and  that 
the  prisoners  upon  this  charge  are  entitled  to  acquittal,  cannot  be  held  to  be  error  by  the  ap- 
pellate court,  where  the  evidence  referred  to  does  not  appear.    Ibid, 

g  275S.  In  a  prosecution  for  obtaining  money  under  false  pretenses,  the  taking  of  a  war- 
ranty in  the  transaction,  if  proved,  is  a  fact  for  the  consideration  of  the  jury ;  and  the  infer- 
ences therefrom  are  to  bo  made,  or  not,  by  the  jury  according  to  the  preponderance  of 
evidence;  and  where  there  is  evidence  on  both  sides,  the  court  cannot  instruct  that  there  is 
no  evidence  on  the  one  side,  but  should  leave  the  matter  to  the  jury.     Ibid, 

§  2759.  as  to  safficiency  of  proof. —  An  instruction  that  proof  beyond  a  reasonable 

doubt  is  such  as  will  produce  an  abiding  conviction  that  the  fact  exists  that  is  claimed  to 
exist ;  that  a  balance  of  proof  is  not  sufficient ;  that  a  juror  in  a  criminal  case  ought  not  to 
condemn  unless  the  evidence  excludes  from  his  mind  all  reasonable  doubt,  unless  he  be  so  con- 
vinced by  the  evidence  of  the  defendant's  guilt  that  a  prudent  man  would  feel  safe  to  act  upon 
that  conviction  in  matters  of  the  highest  concern  and  importance  to  his  own  dearest  personal 
interest,  is  held  not  to  be  erroneoifs.     ^lilcs  v.  United  States,*  13  Otto,  301. 

§  2760.  Under  an  indictment  for  murder,  an  instruction  that  **  in  determining  the  question 
of  doubt  you  will  act  as  a  prudent,  careful  business  man  would  act  in  determining  an  impor- 
tant matter  pertaining  to  his  own  affairs,"  is  erroneous.  Territory  i\  Bannigan,*  1  Dak.  T'y» 
451. 

§  2761-  hypothetical.  —  A  court  cannot  instruct  a  jury  that  certain  facts  constitute  a 

certain  oilense,  unless  every  essential  fact  necessary  to  constitute  the  ofifense  be  included  in  the 
statement.  And  every  instruction  given  to  the  jury  upon  a  hypothetical  statement  of  facts 
must  teas  strictly  justified  by  the  hypothesis  as  an  opinion  given  upon  a  special  verdict  must 
be  by  the  facts  found  by  tlie  jury ;  and  in  neither  case  can  the  court  infer  any  fact  from  the  facts 
stated  or  found.  Upon  an  indictment  for  larcen\%  an  instiniction  which  does  not  state,  as  a 
condition  of  the  offense,  the  felonious  intent  or  animus  furaiidi^  is  erroneous.  The  instruction 
should  also  contain  a  condition  that  the  taking  was  without  the  consent  of  the  owner.  The 
finding  of  facts  from  which  such  an  inference  might  be  drawn  is  not  a  sufficient  finding  to 
constitute  the  case  stattnl,  per  se,  larceny.     Weston  v.  United  States,*  5  Or.  C.  C,  492. 

§  2762.  must  define  the  offeuse. —  In  a  capital  case,  where  the  evidence  showed  a  sudden 

combat,  with  a  very  brief  time  intervening  until  the  fatal  shot  was  tired,  and  the  court  was 
asked  by  the  defendant  to  instruct  the  jury  that  there  was  not  sufficient  cooling  time  between 
the  combat  and  the  shooting,  and  the  court  gave  no  instruction  on  this  point  at  all,  and  made 
no  reference  to  the  distinction  between  murder  and  manslaughter  further  than  to  read  to  the 
jury  from  the  statutes,  such  action  on  the  part  of  the  court  was  held  to  be  an  error  for  which 
the  case  would  be  reversed.     Territory  v.  Bannigan,*  1  Dak.  T*y,  451. 

§  2768.  using  language  of  statute.  — An  instruction  as  to  the  law  of  murder,  which 

uses  the  language  of  the  statute  defining  mm'der,  is  not  erroneous.  Phillips  v,  Wyoming 
Territory,*  1  Wyom.  T'y,  82. 

§  2764. erroneous,  not  cnred  by  correct  one. —  An  erroneous  instruction  given  in  be- 
half of  the  people  is  not  cured  by  a  correct  instruction  covering  the  same  point,  given  in 
behalf  of  the  prisoner ;  for  we  cannot  know  by  which  the  jury  will  be  guided.  Mackey  v. 
The  leople,*  2  Colo.  T'y,  13. 

§2765.  refusal  causing  no  injury.— A  refusal  to  give  a  charge  which  worked  no 

harm  to  the  defendant  is  no  ground  for  a  new  trial.     United  States  v.  Learned,*  1  Abb.,  483. 

§  2766.  submitting  matter  of  law.— An  instruction  which  would  submit  to  the  jury 

matter  of  law  will  be  refused.     United  States  v,  Watkins,*  3  Cr,  C.  C,  441. 

§  2767.  irrelevant. —  It  is  not  error  to  refuse  a  requested  charge  which  is  irrelevant. 

Brand  v.  United  States,*  18  Blatch.,  387. 

S2768.  in  writing.- Where  a  statute  requires  that  the  charge  of  the  judge  to  the 

jury  at  the  trial  must  be  reduced  to  writing  before  it  is  given,  unless  the  parties  consent  to 
its  being  given  orally;  and  the  written  instructions  form  a  part  of  the  record,  may  be  taken 
by  the  jury  on  retiring  for  deliberation,  and  are  subjects  of  appeal,  it  is  error  for  the  court  to 
give  an  instruction,  without  the  consent  of  the  defendant,  which  is  not  reduced  to  writing, 
nor  filed  with  the  other  instructions  in  the  case,  but  is  simply  referred  to  in  writing  as  con- 
tained on  a  certain  page  in  a  law  magazine.     Hopt  v.  People,  14  Otto,  631  (g§  3156-57). 

§  2769.  Directing  a  verdict.— In  a  criminal  prosecution  it  is  only  where  the  facts  are  not 
controverted,  and  where  the  inference  to  be  drawn  from  them  is  certain,  necessary  and  un- 
disputed, or  where  there  is  no  evidence  tending  to  establish  a  necessary  element  in  the  case, 
that  the  trial  court  may  peremptorily  direct  #hat  verdict  shall  be  given;  and  where  it  is  a 
matter  of  judgment,  discretion  and  sound  inference  what  is  the  deduction  to  be  drawn 
from  undisputed  facts,  where  different  men,  equally  sensible  and  equally  impartial,  would 
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§5  2770-2784.  CRIMES  AND  CRIMINAIi  PROCEDURE. 

make  different  inferences,  the  decision  must  be  by  the  jury  nnder  instructions  from  the 
court    United  States  r.  Babcock,*  3  Dill.,  677.    See  §  2872. 

§  2770.  Inasmuch  as  the  court  has  power,  if  the  defendant  is  convicted  by  the  jury  on  the 
evidence,  to  grant  him  a  new  trial,  if  it  is  of  opinion  that  the  verdict  is  against  the  evidence, 
it  has  also  the  power,  if  it  is  of  opinion  that  a  verdict  of  guilty  would  not  be  warranted  by 
the  evidence,  to  direct  the  jury  to  acquit  the  defendant  on  that  ground.  United  States  v, 
FuUerton,*  7  Blatch.,  177. 

§  2771.  It  is  within  the  power  of  the  federal  courts,  even  in  capital  cases,  to  take  the  case 
from  a  jury  impaneled  to  try  it,  whenever,  in  the  opinion  of  the  court,  it  is  necessary,  or  re- 
quired by  the  interests  of  the  public.    United  States  v,  Morris,*  1  Curt.,  23. 

§  2772.  Refusal  to  Instrnet  that  there  is  no  eTldeneo. —  An  exception  to  the  refusal  of  the 
court  to  instruct  the  jury  that  there  was  no  evidence  in  the  case  upon  which  the  defendant 
could  be  legally  convicted  under  the  indictment  does  not  raise  any  question  as  to  the  suffi- 
ciency of  the  indictment.     Brand  r.  United  States,*  18  Blatch.,  384. 

§  2778.  A  private  instmction  by  the  judge,  when  the  court  is  not  in  session,  and  after  the 
jury  has  retired,  made  in  answer  to  a  written  inquiry  by  one  of  the  jurors,  both  the  inquiry 
and  the  answer  being  delivered  by  the  officer  in  charge  of  the  jury,  and  had  without  the  consent 
or  knowledge  of  the  defendant  or  his  counsel,  is  irregular  and  objectionable,  but  is  not  ground 
for  reversal  where  it  is  not  clear  that  the  prisoner  was  prejudiced  by  it.  Doyle  t?.  United 
States,*  10  Fed.  R.,  269. 

§  2774.  It  cannot  be  assigned  as  error  that  the  court,  after  the  argument  of  counsel,  re- 
marked to  the  jury,  "  that  they  had  now  heard  the  arguments  of  counsel  and  the  charge  of 
the  court,  and  that  the  closing  coiiusel  had,  in  some  degree,  gone  outside  the  case ;  that  all 
the  jury  had  to  decide  upon  was  the  evidence  given  upon  the  trial  —  the  law  they  were  to 
take  from  the  court.''    Leschi  v.  Washington  Territory,*  1  Wash.  Ty,  18. 

§  2775.  Verdict. —  In  a  criminal  case  moral  certainty  is  all  that  is  expected  of  the  venlict 
of  a  jury.     United  States  v.  Randall.*  Deady,  524. 

§2770.  If  a  verdict  is  so  imperfect  that  no  judgment  can  be  given  upon  it.  it  must  be 
considered  as  no  verdict;  and  if  the  jury  is  discharged  after  giving  such  a  verdict,  the  de- 
fendant has  been  in  no  jeopardy  within  the  meaning  of  the  constitution.  United  States  r. 
Watkins,*  3  Cr.  C.  C.^  441. 

§  2777,  Where  a  verdict  has  been  received  and  recorded,  without  objection  by  the  defend- 
ant or  his  counsel,  the  court  is  not  estopped  from  holding  it  to  be  so  imperfect  as  not  to  justify 
a  judgment  thereon.    Ibid, 

§  2778.  A  verdict  which  finds  only  one  or  two  out  of  the  many  facts  which  are  all  neces- 
sary to  constitute  the  offense,  and  saying  nothing  as  to  the  residue,  is  not  a  technical  partial 
verdict,     thid, 

§2779.  If  the  verdict  is  general,  and  one  count  is  good,  the  judgment  will  not  be  arrested. 
United  States  x\  Potter,*  6  ^IcL.,  186;  United  States  v,  Clark,*  1  Low,,  402. 

§  2780.  The  jury  returned  a  general  verdict,  sealed,  and  on  its  being  opened  counsel  for  the 
defense  desired  to  know  whether  the  jury  applied  it  to  all  the  counts.  One  of  the  jurors 
stated  that  they  had  not  considered  a  finding  on  each  count  necessary,  and  the  court  ordered 
the  verdict  recorded  as  returned,  and  polled  the  jury  at  defendant's  request,  each  juror 
answering  that  the  vertiict  was  his.     Ileldy  no  error.     United  States  v.  Potter,*  6  McL.,  186. 

§  2781.  If  two  offenses  are  described  separately  in  two  counts  in  one  indictment,  and  there 
is  a  general  verdict  of  guilty,  the  judgment  will  not  be  arrested  as  for  a  misjoinder  unless  the 
offenses  are  of  a  nature  and  character  radically  different,  as  well  as  requiring  judgments  dif- 
ferent in  kind  and  not  merely  in  amount  or  degree.  United  States  v.  Peterson,*  1  Woodb.  & 
M.,  805. 

§2782.  Where  a  defendant  is  convicted  on  the  first  count  in  the  indictment  and  acquitted 
on  the  second,  the  sentence  of  the  court  on  the  first  count  is  a  judgment  by  the  court  that 
the  verdict  on  the  second  count  does  not  make  void  the  verdict  on  the  first,  and  that  judg- 
ment cannot  be  brought  into  review  by  a  motion  to  vacate  the  judgment.  United  States  t;. 
Malone,*  9  Fed.  R.,  897. 

§  2788.  Each  count  in  an  indictment  is  in  theoiy  a  separate  indictn^ent.  Where  the  pris- 
oner is  charged  in  two  separate  counts  with  having  used  two  different  stills  at  different  times 
on  the  same  day  at  the  place  cl escribed,  it  cannot  be  contended  that,  because  the  jury  con- 
victed the  prisoner  on  one  count  and  acquitted  him  on  the  other,  they  found  him  guilty  and 
likewise  not  guilty  of  the  same  offense.     Ibid. 

§  2784.  The  different  counts  in  an  indictment  always  relate  to  the  same  transaction,  describ- 
ing it  in  different  ways,  or  with  different  circumstances,  and  the  jury  may  apply  their  ver- 
dict to  all  or  either  of  them,  as  the  evidence  shall  warrant,  or,  if  the  verdict  be  guilty 
generally,  the  application  will  be  made  by  the  court.  So  it  is  no  objection  to  a  verdict  on  one 
count  that  the  defendant  has  been  acquitted  on  another.    United  States  v.  Benner,*  Bald.,  234. 
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MISCELLANEOUS  QUESTIONS  OF  PRACTICE.  §§2785-2797. 

§  27$9.  Where  the  court  can  see  and  know  judicially,  from  the  several  counts  in  an  indict- 
ment, that  the  same  offense  is  charged  in  them  all,  and  that  a  conviction  oh  one  of  the 
counts  subjects  the  defendant  to  the  same  punishment  as  a  conviction  on  them  all,  and  will 
be  a  bar  to  subsequent  punishment  for  the  offenses  charged  in  the  rest,  and  the  jury  finds  a 
verdict  of  guilty  on  all  the  counts  but  one,  and  makes  no  finding  on  that  one,  the  court 
will  sustain  the  verdict  found,  and  enter  a  discontinuance  of  the  count  on  which  there  is  no 
finding,  it  appearing  that  no  prejudice  can  result  to  the  defendant  by  entering  the  discontinu- 
ance.   United  States  v.  Keen,*  1  McL.,  429. 

§  2786.  A  special  verdict  which  does  not.  determine  whether  or  not  the  offense  was  com- 
mitted outside  the  jurisdiction  of  the  court,  when  that  question  is  in  the  case,  is  insufficient 
and  must  be  set  aside.    United  States  v,  Jackalow,*  1  Black,  484. 

§  2787,  Where  an  indictment  charges  a  defendant  with  two  distinct  offenses  in  two  differ- 
ent counts,  a  verdict  of  '*  not  guilty  '*  on  one  count,  and  a  disagreement  as  to  the  other,  is  not 
an  acquittal  on  such  other  count,  and  as  to  this  count  in  the  indictment  the  defendant  stands 
for  trial  as  if  no  jury  bad  ever  been  impaneled.     United  States  v,  Davenport,*  Deady,  264. 

§  2788.  For  all  the  purposes  of  a  verdict,  au  indictment  in  which  there  is  a  joinder  of  of- 
fenses or  offenders  is  to  be  considered  as  a  several  and  separate  one  as.  to  each  of  such 
offenses  and  offenders.  The  jury  may,  therefore,  find  a  verdict  of  guilty  or  not  guilty  as  to 
lome,  and  no  verdict  as  to  the  others  because  they  cannot  agree  thereon.    Ibid, 

§  2789.  Under  an  indictment  for  assault  and  battery  on  Moses  Hepburn,  with  intent  to  kill 
him,  a  verdict  of  "guilty  of  an  assault  by  shooting  Moses  Hepburn  with  intent  to  kill,  but 
not  with  malicQ  aforethought,"  is  a  sufficient  vei-dict  For  the  shooting  of  a  man  is  a  battery, 
and,  the  statute  not  requiring  that  the  act  should  be  done  with  malice  aforethought,  the  find- 
ing that  it  was  not  done  with  malice  aforethought  is  an  immaterial  finding  and  is  surplusage. 
United  States  v,  Lloyd,  4  Cr.  C.  C,  472. 

§  2790.  Where  it  did  not  appear  by  the  verdict  that  the  act  was  committed  before  the  filing 
of  the  information,  the  judgment  was  arrested.     Commonwealth  v.  Leap,*  1  Cr.  C.  C,  1. 

§  2791.  Each  juror  must  find  the  verdict  he  agrees  to  upon  his  own  oath.  The  jury  have 
no  right  to  agree  that  the  vote  of  a  majority  shall  be  adopted  as  the  verdict  to  be  returned. 
United  States  v.  Butler,*  1  Hughes,  457. 

g  2792.  Under  a  law  requiring  that  '*  upon  the  trial  of  an  indictment  for  murder  the  jury, 
if  they  find  the  defendant  guilty,  must  inquire  and  in  their  verdict  declare  whether  he  be 
guilty  of  murder  in  first  or  second  degree,"  a  verdict  of  guilty  as  charged  in  the  indictment 
is  too  generaL  The  court  cannot  assume  that  they  designed  from  a  general  verdict  to  &x  the 
grade  of  the  crune.    People  v.  Shafer,*  1  Utah  Ty,  260. 

§  2793.  Under  an  indictment  in  the  common  law  form,  containing  but  one  count,  and  that 
for  murder  in  the  first  degree,  a  verdict  of  *' guilty  as  charged  in  the  indictment,  and  that  he 
suffer  death,"  is  good,  although  the  statute  divides  the  offense  of  common  law  murder  into 
two  grades — murder  in  the  first  and  second  degrees.  Leschi  v.  Washington  Territory,  **  1 
Wash,  ry,  13. 

§  2794.  A  person  indicted  for  murder  on  the  high  seas  was  found  guilty  upon  all  five  of 
the  counts  in  the  indictment,  and  was  sentenced  thereon.  Held,  that  there  was  no  repug- 
nancy between  the  verdict  and  the  clause  of  the  indictment  which  declared  tliat  the  prisoner 
was  first  brought  into  that  district  after  committing  the  "offense,"  as  all  counts  were  ob- 
viously directed  to  the  same  homicide.     United  States  v,  Plumer,  3  Cliff.,  70. 

§  2796.  Where,  in  defining  manslaughter  to  the  jury,  the  court  used  the  language  of  the 
statute,  which,  following  the  common  law,  refers  to  voluntary  and  involuntary  homicide,  a 
verdict  of  guilty  of  involuntary  homicide  is  not  ambiguous  or  insensible,  but  sufficient. 
Mackey  v.  The  People,*  2  Colo.  Ty,  13. 

§  279^  A  verdict  of  **  not  guilty,  upon  the  plea  of  limitations,  more  than  two  years  having 
elapsed  from  the  committing  of  the  offense  to  the  finding  of  the  indictment,"  is  bad,  because 
it  is  argumentative.     (Cranch,  C.  J.,  dissented.)    United  States  v.  White,*  5  Cr.  C.  C,  38. 

§2797.  A  verdict  upon  an  indictment  for  defrauding  the  United  States,  "of  guilty  of 
obtaiuing  $750  of  the  money  of  the  United  States,  in  his  official  capacity,  and  of  applying  the 
same  to  his  own  private  use,"  was  held  to  be  an  imperfect  verdict,  (1)  because  it  did  not  pro- 
fess to  find  all  the  material  facts  proved  to  the  satisfaction  of  the  jury,  and  submit  the  matter 
of  law  to  the  court,  and  find  for  or  against,  according  to  the  opinion  of  the  court  upon  the 
law;  which  would  make  it  a  special  verdict;  (2)  because  it  did  not  negative  any  one  of  the 
facts  necessary  to  the  offense,  nor  find  any  fact  inconsistent  with  the  defendant's  guilt ;  which 
would  be  in  effect  a  general  verdict;  (3)  because  it  did  not  find  the  defendant  guilty  of  a  less 
offense  than  the  one  charged,  and  acquit  him  of  the  greater;  which  would  be  a  partial  verdict; 
(4)  because  it  did  not  find  all  the  facts  necessary  to  constitute  the  offense  charged  in  the  indict- 
nrent.  The  court  could  not,  therefore,  render  a  judgment  either  for  or  against  the  defendant 
upon  the  verdict  given.    United  States  v.  Watkins.*  3  Cr.  C.  C,  441. 
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§§2798-2815.  CRIMES  AND  CRIMINAL   PROCEDURE. 

§  2 798.  Upon  an  indictment  under  the  act  of  January  9,  1809,  for  loading  goods  on  car- 
riages, with  intent  to  transport  them  out  of  the  United  States,  the  penalty  for  which  was  four 
times  the  value  of  the  goods  bo  intended  to  be  exported,  the  verdict  need  not  find  the  value  of 
the  property.     United  States  v,  Gordon,  7  Cr.,  287. 

g  2799.  The  Judgment  on  a  joint  indictment  must  be  severaL  United  States  t;.  Ismenard,* 
1  Cr.  C.  C,  150. 

g  2S00.  On  an  indictment  at  common  law  for  manslaughter,  the  court  rendered  a  judgment 
under  the  statute.  United  States  v.  McLaughlin,  1  Cr.  C.  C,  444;  United  States  v,  King,*l 
Cr.  C.  C,  444. 

§  2S01.  On  a  verdict  of  guilty  of  larceny  at  common  law,  the  court  rendered  judgment 
under  the  statute.     United  States  v.  Dixon,*  1  Cr.  C.  C,  414. 

§  2802.  Under  an  act  in  force  in  Washington  Territory,  providing  that  "every  final  judg- 
ment, order  or  decision  of  the  district  court  in  a  criminal  prosecution  may  be  re-examined 
upon  a  writ  of  error  ....  in  the  supreme  court  fpr  error  in  law  within  two  years,"  the 
overruling  of  a  motion  for  a  new  trial  is  not  such  a  final  judgment  or  deci-ion  as  may  be  re- 
examined on  a  writ  of  error  in  the  supreme  court.  Wassissimi  v,  Washington  Territoiy,* 
1  Wash.  Tj,  6. 

§  2803.  Passing  sentence.— Where  the  court,  in  passing  sentence  on  a  prisoner,  omits  to 
ask  him  if  he  has  anything  to  say  whj  the  sentence  should  not  be  passed  upon  him,  such 
©mission  will  not  be  ground  for  reversal,  and  the  appellate  court  will  pass  sentence  anew. 
Nor  will  the  case  be  reversed  because  the  trial  court  passed  two  sentences  on  two  different 
days.     Kinsler  r.  Territory  of  Wyoming,*  1  Wyom.  Ty.  112. 

§2804.  Vacating  Judgment. —  The  court  has  no  power  to  vacate  a  judgment  after  the 
expiration  of  the  term  at  which  it  was  entered.     United  States  v.  Malone,*  9  Fed.  R,  897. 

§  2805.  The  ^neral  power  of  the  court  over  its  own  judgments,  orders  and  decrees,  in 
both  civil  and  criminal  cases,  during  the  existence  of  the  term  at  which  they  are  first  made, 
cannot  be  denied.     Ex  parte  Lange,  18  Wall.,  163  {g§  1767-74). 

g  2806.  The  court  has  power  to  set  aside  or  modify  its  judgment  in  a  criminal  case,  at  the 
term  at  which  the  judgment  was  given.     United  States  v.  Uarmison,*  8  Saw.,  556. 

g  2807.  The  court  has  power  at  the  same  term,  for  proper  cause,  to  set  aside  a  judgment  of 
conviction  rendered  on  confession.     Basset  v.  United  States,*  9  Wall.,  38. 

§  2808.  Setting  aside  verdict. —  A  court  is  not  authorized  to  set  aside  a  verdict  simply  be- 
cause, if  they  had  been  on  the  jury,  they  would  have  found  a  different  verdict.  It  is  not 
sufficient  that  the  verdict  may  possibly  be  wrong,  but  that,  after  giving  proper  weight  to 
all  the  evidence,  it  cannot  bo  right.     United  States  v.  Martin,*  2  McL.,  256. 

g  2809.  A  correct  verdict  should  never  be  set  aside  on  account  of  an  error,  actual  or  sup- 
posed, in  the  process  or  means  by  which  it  has  been  attained.  United  States  «.  Mathoit,*  I 
Saw.,  142. 

g  2S10.  Failure  to  move  for  Judgment.— In  criminal  cases  judgment  is  not  pronounced 
except  upon  the  motion  of  the  prosecuting  officer,  and  by  omitting  to  bring  up  the  prisoner, 
and  declining  to  move  for  sentence,  that  officer  may  exercise  a  virtual  prerogative  of  pardon. 
United  States  v.  Graff  14  Blatch.,  895. 

g2Sll.  Judgment  on  general  rerdict.— If  a  count  in  an  indictment  is  double,  or  it  is 
doubtful  whether  it  is  properly  joined  with  the  other,  as  being  for  an  offense  somewhat  differ- 
ent in  character  and  punishment,  judgment  after  a  general  verdict  will  not  be  arrested,  but 
will  be  rendered  entirely  on  the  other  count.     United  States  r.  Peterson,*  1  Woodb.  &  M.,  305. 

g  2812.  Judgment  on  indictment  for  felony.—  If  the  indictment  really  charges  a  felony, 
a  judgment  cannot  be  given  upon  it  as  for  a  misdemeanor.  United  States  v.  Larned,  4Cr. 
C.  C,  335. 

§  2S13.  Under  a  statutory  provision  that  the  jury  may  find  the  defendant  guilty  of  any 
offense  the  commission  of  which  is  nccepsarily  included  in  that  with  which  he  is  charged  in 
the  indictment,  or  an  attempt  to  commit  the  offense ;  and  under  an  indictment  for  an  assault 
with  a  deadly  weapon  with  intent  to  kill;  and  upon  a  verdict  finding  the  defendant  "guilty 
of  an  assault  with  latent  to  do  bodily  harm,  and  without  justifiable  or  excusable  cause,"  a 
judgment  for  a  felony  cannot  be  sustained,  the  offense  found  being  neither  a  felony  at  com- 
mon law  nor  under  the  statute.     Territory  r.  Conrad,*  1  Dak.  TV,  363. 

g  2814.  Judgment  entered  by  mistal^e. —  A  judgment  entered  by  the  clerk  by  mistake  was 
set  aside  at  the  next  term  and  the  execution  quashed.  United  States  v.  McKnigbt,*  1  Cr. 
C.  C,  84. 

§  2815.  Plea  in  absence  of  counsel. —  Where  the  defendant,  when  arraigned,  entered  a 
plea  of  not  guilty,  without  the  presence  or  advice  of  his  counsel,  and  under  the  assurance  of 
the  court  that  he  would  not  thereby  lose  the  privilege  of  every  defense  to  the  indictment, 
when  his  counsel  came  into  court,  that  he  was  entitled  to  by  law  before  the  plea  of  not  guilty 
was  interposed,  he  was  held  entitled  to  withdraw  the  plea  and  enter  a  motion  to  quash  the 
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bin.    The  conrt  may  control  the  order  of  pleading  at  his  discretion.    United  States  v.  O'Sul- 
Uvan,*  9  N.  Y.  Leg.  Obs.,  257. 

§  2S16.  Pleading. —  In  case  of  misdemeanor  the  defendant  maj  avail  himself  of  the* statute 
of  limitations  upon  demurrer.  It  is  no  objection  to  this  that  it  does  not  appear  upon  the  face 
of  the  indictment  at  what  time  it  was  found,  because  it  will  appear  from  tlie  caption  of  the 
indictment,  whenever  the  record  is  made  up,  at  what  time  the  indictment  was  found,  and 
upon  demurrer  the  judgment  must  be  given  upon  the  whole  record.  Nor  can  it  be  objected 
that  the  United  States  will  thereby  be  precluded  from  replying,  according  to  the  proviso  of 
the  act,  that  the  defendant  fled  from  justice  within  the  two  years.  United  States  v.  White,* 
5  Cr.  C.  C,  368;  United  States  v,  Watkins,*  3  Cr.  C.  C,  441. 

§  2S17.  Where  the  accused  was  charged  with  issuing  an  obligation  for  a  less  sum  than  $1, 
intended  to  circulate  as  money,  it  was  held  that  a  demurrer  to  the  indictment  only  admitted 
the  intent,  and  that  as  to  the  nature  of  the  thing  issued  (an  obligation  payable  in  money)  the 
judgment  of  the  court  was  left  as  unfettered  as  if  the  question  had  been  raised  by  a  motion 
to  quash.     United  States  v.  Van  Auken,*  6  Otto,  366. 

§  2818.  A  plea  to  be  good  as  a  bar  to  the  whole  indictment  must  meet  the  whole  case.  If 
it  does  not  it  will  be  held  bad  on  demurrer.  '  And  so  where  one  was  charged  in  five  counts 
with  selling  lottery  tickets  and  in  two  with  keeping  a  gaming  table,  and  he  pleaded  to  the 
whole  indictment  that  in  issuing  the  tickets  ho  acted  as  agent  for  a  certain  corporation,  with- 
out pleading  to  the  charges  of  keeping  a  gaming  table,  a  demurrer  to  his  plea  was  sustained. 
Moore  v.  Mississippi,  21  Wall.,  636. 

§  2819.  Misnomer  cannot  be  taken  advantage  of  by  demurrer.  It  must  be  by  plea  in  abate- 
ment, stating  the  true  name  of  the  defendant.  United  States  v.  Howard,  1  Saw.,  507  (gg  2402- 
!W06). 

§  2820.  Judgment  is  to  be  given  on  a  demurrer  to  a  pleading  in  a  criminal  case  against  the 
party  committing  the  first  fault  in  pleading.  United  States  v.  Lawrence,  13  Blatch.,  295 
(§§  3468-74). 

g  2821.  A  plea  in  abatement  to  an  indictment  should  conclude  with  a  prayer  that  the  in- 
dictment be  quashed.     United  States  r.  Hammond,  2  Woods,  197  (§§  1832-41). 
•  §  2822.  A  plea  in  abatement  to  an  indictment  which  concludes  with  a  prayer  for  a  relief 
which  the  court  cannot  grant  on  such  a  plea  is  bad.    Ibid. 

§  2823.  Dilatory  pleas  in  criminal  cases  are  not  favored,  and  the  law  requires  that  they 
shall  contain  all  essential  averments,  pleaded  with  strict  exactness.  United  States  v,  Williams, 
1  Dill..  485  (§§  1826-31). 

§  2824.  Pleas  in  abatement  to  a  criminal  indictment  are  not  favored,  and  they  must  contain 
all  essential  averments,  pleaded  with  exactness.  United  States  v.  Hammond,  2  Woods,  197 
(§§  1832-41);  United  States  v.  Reeves,  3  Woods,  199  (g§  1849-^3). 

§  2825.  That  the  information  will  not  lie  because  of  the  recovery  of  a  penalty  by  civil 
suit  based  on  the  same  acts  complained  of,  is  not  a  question  which  is  raised  by  demurrer. 
United  States  v,  Moller,*  16  Blatch.,  65. 

§  2826.  The  plea  of  not  guilty  puts  the  defendant  for  all  purposes  upon  his  trial  by  jury ; 
and,  as  in  a  capital  case  the  trial  must  be  by  jury,  it  is  not  necessary,  after  plea  of  not  guilty, 
that  the  prisoner  be  asked  how  he  will  be  tried  and  that  he  make  the  reply  "  By  God  and  the 
country."    United  States  v,  Gibert,*  2  Sumn.,  37. 

§  2827.  All  legal  defenses  to  an  indictment  for  a  violation  of  law  may  be  given  in  evidence 
under  a  plea  of  not  guilty,  and  no  special  plea  is  necessary.  The  Territory  v,  Reyburn,*  Mc- 
Cahon,  140. 

§  2828.  In  a  criminal  case,  the  plea  of  not  guilty  puts  in  issue  the  whole  case  on  both  sides, 
and  under  it  the  defendant  may  set  up  the  statute  of  limitations.  United  States  v.  Brown,  2 
Low.,  267. 

§  2829.  Plea  of  guilty. —  Where,  during  the  trial  in  a  criminal  case,  and  after  the  intro- 
duction of  certain  evidence,  further  evidence  was  waived,  and  an  admission  made  by  the 
counsel  of  the  defendant,  in  his  presence  and  hearing,  of  his  guilt  under  the  indictment,  and 
a  verdict  of  guilty  rendered  and  recorded,  with  the  consent  of  the  defendant,  the  circuit 
court,  on  error,  refused  to  consider  whether  the  rights  of  the  defendant  had  been  sacrificed 
by  his  counsel,  holding  that  the  district  court  was  the  proper  judge  of  that  question.  Ralph 
V.  United  States,*  9  Fed.  R.,  693. 

§2830.  The  legal  effect  of  the  pleas  of  "guilty"  and  **nolo  contendere"  is  the  same  so 
far  as  regards  all  proceedings  on  an  indictment.     United  States  v.  Hart  well,  3  Cliff.,  232. 

8  2831.  The  quashing  of  an  indictment  for  insufficiency  does  not  prevent  the  filing  of  an 
information.    United  States  v.  Nagle,*  17  Blatch.,  258. 

§  2832.  A  motion  to  quash,  made  after  plea,  cannot  be  sustained,  unless  the  indictment  is 
BO  palpably  insufficient  as  to  satisfy  the  mind  that  no  judgment  could  be  rendered  on  it,  in 
case  of  conviction.    United  States  v,  Bartow,*  10  Fed.  R.,  873. 
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§  2838.  The  quashing  of  an  indictment  is  entirely  a  matter  of  discretion  on  the  pait  of  the 
trial  court,  and  it  will  not  he  done  where  the  defendant  has  pleaded  and  has  liad  ample  time 
to  make  objection,  but  has  dlelaved  until  the  witnesses  were  summoned  and  tbe  case  was 
ready  for  trial,  unless  in  a  case  entirely  clear  of  doubt  The  defendant  will  be  left  to  his  mo- 
tion in  arrest  of  judgment    United  States  r.  O'Brien,*  7  Int.  Rev.  Rec.,  62. 

§  2S34.  A  motion  to  quash  an  indictment,  founded  on  matter  of  fact,  not  appearing  of 
record,  must  be  supported  by  affidavit.    United  States  v.  Coolidge,*  2  Gall.,  863. 

§  2885.  Neither  a  motion  to  set  aside  nor  a  motion  to  quash  will  lie  where  the  objection 
does  not  appear  or  arise  upon  the  face  of  the  indictment,  or,  perhaps,  the  records  of  the  court. 
United  States  v.  Brown,*  1  Saw.,  531. 

§  2836.  The  affidavits  of  the  defendant,  impugning  the  conduct  and  judgment  of  the  grand 
jury  in  acting  on  incompetent  and  insufficient  evidence,  cannot  be  considered  upon  the  hear- 
ing of  a  motion  to  quash  the  indictment.     Ibid, 

§2887.  Testing  sufficiency  of  indictment.— The  defendant  has  no  right  to  insist  that 
objections  to  the  form  and  sufficiency  of  an  indictment  be  discussed  or  decided  during  the 
trial  ot  the  facts  by  the  jury  But  it  is  not  wholly  incompetent  for  the  court  to  entertain 
such  questions  during  the  trial,  in  the  exercise  of  a  sound  discretion.  United  States  v.  Good- 
ing, 12  Wheat,  460. 

§  2888.  It  is  within  the  discretion  of  the  trial  court  to  refuse  to  entertain  a  motion  to  quash 
an  indictment  and  require  the  party  to  plead  in  abatement,  or  to  demur,  in  order  to  raise  ques- 
tions affecting  the  regularity  of  the  finding  of  the  indictment,  or  its  formal  or  substantial 
sufficiency.    United  States  v,  Stowell,*  2  Curt,  153. 

§  2839.  Where  the  defendant  stated  that  he  should  endeavor  to  satisfy  the  court  that  there 
was  no  law  to  support  the  indictment,  and  submitted  whether  this  should  be  done  before  the 
jury  were  sworn,  or  after,  and  before  a  verdict  was  rendered ;  or  in  arrest  of  judgment, 
should  the  verdict  be  against  the  defendant,  the  court  thought  it  most  proper  to  proceed  in 
the  ordinary  way,  leaving  both  law  and  fact  to  the  jury  under  the  charge  of  the  court ;  or  to 
a  motion  in  arrest  of  judgment,  should  the  jury  find  the  defendant  guilty.  AAonymouB,* 
1  Wash.,  84. 

§  2840.  Arraignment.—  A  defendant  was  arraigned  and  pleaded  not  ^ilty,  but  this  plea 
was  withdrawn.  A  motion  was  then  made  to  quash  the  indictment,  but  this  was  overruled. 
The  clerk  then  re-entered  the  plea  of  not  guilty  and  the  case  went  to  trial.  The  defendant 
challenged  jurors  and  otherwise  took  part  in  the  proceedings.  His  counsel  stated  to  the  jury 
that  he  was  not  guilty,  and  on  the  trial  the  record  was  read  in  the  presence  of  the  defendant 
and  his  counsel,  but  no  objection  was  taken  that  the  plea  was  not  entered  by  the  defendant 
HJeW,  that  after  verdict  he  could  not  take  the  objection.  United  States  v.  Oonklin,*  17  Int 
Rev.  Rec,  76.     See  §  2678. 

§  2841.  Where,  by  the  practice  of  the  court,  a  prisoner*s  box  or  dock  is  set  apart,  in  which 
persons  are  to  be  placed  by  the  marshal  to  be  arraigned,  the  court  will  not  permit  a'  prisoned 
to  plead  without  going  into  the  dock.  But  if  the  prisoner  acknowledges  himself  to  be  the 
person  indicted  he  need  not  hold  up  his  hand.    United  States  v.  Pittman,  8  Cr.  C.  C,  28ft. 

g  2842.  Where  such  is  the  practice,  the  court  will  require  that  the  prisoner  be  arraigned  at 
the  bar  in  the  prisoner*s  dock.  The  prisoner  will  not  be  allowed  to  plead  without  being  ar- 
raigned.   United  States  v,  Pettis,  4  Cr.  C.  C,  186. 

§  2843.  An  act  of  congress  for  the  punishment  of  certain  crimes  directs  that  if  any  person 
indicted  for  any  of  the  offenses,  other  than  treason,  set  forth  in  the  act  for  which  the  punish- 
ment is  declared  to  be  death,  shall  stand  mute  or  will  not  answer  to  the  indictment,  the  coart 
shall  proceed  to  trial  as  if  he  had  pleaded  not  guilty.  The  act  for  regulating  the  postoffice 
establishment  inflicts  the  punishment  of  death  on  persons  who  rob  the  mail  v^ith  the  use  of 
weapons  which  jeopard  the  life  of  the  carrier.  It  is  held  that  standing  mute  to  a  charge  of 
robbing  the  mail  under  such  circumstances  is  equivalent  to  a  plea  of  not  guilty,  although  this 
offense  is  not  mentioned  in  the  first  act  referred  to.    United  States  t\  Hare,*  2  Wheeler,  283. 

§  2844.  Election. —  Where  one  count  in  an  indictment  charges  the  stealing  certain  goods, 
and  another  count  charges  the  receiving  of  the  same  goods  knowing  them  to  be  stolen,  the 
attorney  for  the  government  will  not  be  compelled  to  elect  on  which  to  proceed.  United 
States  V.  Prior,*  5  Cr.  C.  C,  37. 

§2845.  After  a  plea  of  "not  guilty,"  the  government  will  not  be  required  to  elect  upon 
which  of  several  counts  it  will  proceed.     United  Skates  v.  Butler,*  1  Hughes,  457. 

§  2846.  Where  the  several  counts  in  an  indictment  charge  substantially  the  same  offense, 
and  all  relate  to  the  same  transaction,  and  the  variation  of  form  in  which  the  offense  is 
charged,  in  the  different  counts,  is  done  with  a  view  to  meet  the  evidence,  the  prosecutor  will 
not  be  compelled  to  elect,  because  the  acts  charged  in  some  counts  are  punished  with  a 
heavier  peiudty  than  the  acts  charged  in  others.  United  States  v,  Dickinson,*  2  McL., 
325. 
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§  2847.  Nolle  proseqni.—  Tlie  district  attorney  has  the  power,  subject  to  the  control  of  the 
coui-t,  to  enter  a  nolle  prosequi  at  any  time  before  a  jury  is  impaneled.  United  States  v, 
Sto\rell,»  2  Curt.,  153.     See  g§  2668-70. 

§  2S48.  The  prosecuting  attorney  may  enter  a  nolle  prosequi  after  verdict  as  well  as  before, 
without  the  assent  of  the  defendant,  as  to  a  count  or  to  a  pai*t  of  a  count  in  the  indictment. 
United  States  v.  Petereon,*  1  Woodb.  &  M.»  805. 

g  2849.  As  a  nolle  prosequi  should  be  entered  on  the  records  of  the  court,  in  order  to  an- 
swer all  the  purposes  for  which  it  is  intended,  and  cannot  be  so  entered  without  the  assent  of 
tiie  court,  a  motion  to  enter  it,  made  by  the  district  attorney,  must  bo  addressed  to  the  dis- 
cretion of  the  court     United  States  v,  Con*ie,*  23  Law  Rep.,  145, 

^*  2850.  Although,  in  a  case  calling  for  such  action,  the  court  may  decline  to  grnnt  a  motion 
by  the  district  attorney  for  leave  to  enter  a  nolle  prosequi,  until  the  government  has  had  time 
to  protect  itself  against  collusion,  yet  the  motion,  when  made  before  verdict,  must  be  granted 
as  a  matter  of  right.     United  States  v.  Watson,*  7  Blatch.,  60. 

§  2851.  Amendment.—  An  information  may  be  amended  by  filling  up  the  blank  of  the  date 
of  the  commission  of  the  offense.  In  such  a  case  leave  was  given  to  the  defendant  to  plead 
de  novo  and  a  continuance  allowed  at  liis  request.  The  court  also  gave  leave  in  this  case  to 
amend  the  information  by  describing  the  kind  of  liquor  sold.  United  States  v.  Evans,  1  Cr. 
C.  C,  55. 

§  2852«  Under  the  statute  organizing  the  police  court  of  the  District  of  Columbia,  providing 
that  prosecutions  in  said  court  shall  be  by  information  under  oath,  an  information  cannot  be 
amended,  at  the  trial,  in  any  matter  material  to  the  charge.  Hence,  an  information  for 
keeping  a  tippling-house  at  "No.  1001,  Q.  Street,"  cannot  be  so  amended,  at  the  trial,  as  to 
strike  out  the  number  of  the  house  and  the  street  as  surplusage,  smce  it  must  be  proved  as 
laid  in  the  information.  Such  an  amendment  is  not  authorized  by  the  act  of  June  25,  1873, 
which  provides  that  technical  and  clerical  errors  may  be  amended  in  the  police  court  at  the 
time  of  the  trial.     District  of  Columbia  v.  Herlihy,*  1  MacArth.,  4o6. 

§  2853.  At  common  law,  criminal  proceedings  are  amendable  in  matters  of  form  at  all  times, 
and  in  matters  of  substance,  also,  wliile  they  are  in  paper.  Ajj  to  amendments,  at  common 
law,  there  is  no  difference  between  civil  and  criminal  proceedings.     Anonymous,  1  Gall.,  23. 

§  2854.  Interpreters. —  A  sworn  interpreter  in  a  criminal  trial  may  take  the  suggestions  of 
others  sitting  by  who  are  not  sworn,  as  to  the  correctness  of  his  interpretations.  United 
States  V.  Gibert,*  2  Sumn.,  37. 

§  2855.  Changing  order  of  accnsed  at  the  bar.—  It  cannot  be  assigned  as  error  that  the 
court  refused  to  have  the  order  in  which  the  prisoners  were  placed  at  the  bar  changed  before 
the  introduction  of  each  of  the  witnesses  for  the  government,  who  were  excluded  from  the 
court  room,  after  the  first  of  these  witnesses  had  been  examined  and  had  retired,  there  being 
no  proof  that  communications  were  had  between  the  witnesses  as  to  the  order  of  the  prison* 
ers.     Ibid, 

§  2856.  Overruling  demurrer. — Where  the  court  has  overruled  a  demurrer  to  an  indict- 
ment for  a  misdemeanor,  and  a  judgment  upon  the  demurrer  must  be  a  judgment  of  con- 
demnation instead  of  respondeat  ouster^  the  court  may  permit  the  defendant  to  withdraw 
his  demurrer  and  plead  the  general  issue.  Under  the  circumstances  of  this  case  the  court 
granted  the  leave  upon  the  condition  that  the  defendant  should  waive  his  right  of  moving 
in  arrest  of  judgment  for  any  matters  apparent  upon  the  indictment.  United  States  v.  Wat- 
kins,*  3  Cr.  C.  C.,441. 

§  2857.  Security  for  fine  and  costs.— After  verdict  in  an  assault  and  battery  case  the  de- 
fendant in  custody  will  be  allowed  to  give  security  for  fine  and  costs.  Uuited  States  v. 
Greenwood,*  1  Cr.  C.  C,  183. 

g  2858.  Prisoner  acquitted  and  held  for  another  offense.—  When,  on  a  trial  for  larceny, 
in  which  the  defendant  was  acquitted,  it  appeared  that  the  accused  was  liable  to  be  indicted 
for  receiving  stolen  goods,  the  court  ordered  an  indictment  to  be  sent  to  the  grand  jury,  and 
remanded  the  prisoner.     United  States  v.  Madden,*  1  Cr.  C.  C,  45. 

§  2859.  Indictment  insufficient;  acsnscd  hold  over.— In  this  case  the  court  held  the  in- 
dictment for  murder  insufficient ;  but  the  district  attorney  offered  the  evidence  of  one  wit- 
ness that  the  accused  was  guilty  of  the  crime  of  murder,  and  the  court  remanded  him  to  the 
custody  of  the  marshal  until  discharged  according  to  law.  United  States  v.  Town-maker,* 
Hemp.,  299. 

§  2860.  Where  the  defendant  was  acquitted  of  forgery  upon  a  flaw  in  the  indictment,  the 
court  remanded  him  to  be  tried  at  the  next  term  upon  a  new  indictment.  United  States  v. 
Smith,  2  Cr.  C.  C,  111. 

§  2801.  Presentment  equivalent  to  an  acquittal.— Under  a  practice,  based  upon  a  local 
statute,  which  requires  that  all  indictments  shall  be  preceded  by  presentments,  and  imposing 
upon  the  grand  jury  the  duty  of  making  a  full  investigation  before  presenting,  a  presentment 
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by  the  ^and  jury  is  equivalent  to  an  indictment;  and  under  such  a  practice  a  presentment 
which  presents  **  W.  E.  for  causing  the  death  of  W.  K.  by  shooting  him  with  a  pistol  in  self- 
defense  when  lie  was  attacked  by  and  was  retreating  from  tlie  said  K./'  is  equivalent  to  an 
acquittal  and  entitles  the  defendant  to  his  discharge.  United  States  v.  Elliott,*  3  West.  L.  J.. 
183. 

§  2862.  Questions  of  defense  and  of  jurisdiction.—  Former  conviction  and  the  statute  of 
limitations  are  matters  of  defense  to  a  criminal  charge,  and  are  questions  for  the  determina- 
tion of  the  tribunal  having  jurisdiolion  to  try  the  charge,  and  not  questions  upon  whicl  the 
jurisdiction  of  the  court  to  hear  and  determine  the  case  depends,  and  they  cannot,  therelore, 
be  inquired  into  on  a  petition  for  habeas  corpus.    In  re  Bogart,  2  Saw..  409. 

§  2863.  Indict  mout  in  another  district—  An  indictment,  found  in  another  district,  and  proof 
that  a  warrant  has  been  issued  thereon,  is  sufficient  to  authorize  a  court  or  oomraissioner  of 
another  district  to  hold  the  person  so  named  in  custody,  unless  the  indictment  is  so  defective 
that  no  court  would  have  acted  upon  it  if  it  b«id  been  presented  to  it  by  a  grand  jury.  In  re 
Clark,  2  Ben..  541. 

§  2S04.  Disi'hnrge  of  Jnrj.-  Where  a  witness  material  to  the  prosecution,  who  is  not  a 
Quaker,  and  therefore  not  entitled  to  affirm,  refuses  to  take  the  oath  on  conscientious  grounds, 
and  is  committed  for  contempt,  Uio  court  may,  during  the  trial,  discharge  the  jury,  and  sus- 
pend the  cause  until  a  future  day,  when  perhaps  the  witness  will  be  willing  to  be  sworn. 
United  States  v.  Coolidffe,*  8  Gall.,  863. 

§  2866.  Prool  ^f  perjnry  In  same  conrt,-  Upon  the  trial  of  an  indictment  for  perjury,  for 
false  swearing  in  the  same  court  in  which  the  indictment  is  tried,  it  is  not  necessary  to  produce 
a  copy  of  the  record  in  proof  of  the  crime,  since  the  court  is  presumed  lo  kno^  its  own  record. 
United  States  r.  Erskine,  4  Cr.  C.  C,  299. 

g  2866.  Capins  as  first  process.— Upon  an  indictment  for  unlawful  gaming,  a  capias  may 
be  issued  as  the  first  process.     United  States  v.  Cottom.  1  Cr.  C.  C,  55. 

^  2S67.  Promise  of  imninnily.—  The  fact  that  persons  convicted  of  a  crime  were  promised 
immunity  from  prosecution  by  the  government  does  not,  in  the  absence  of  the  consent  of  tlie 
district  attorney,  present  a  cause  for  delaying  judgment  upon  the  verdict  of  guilty.  The 
court  can  know  nothing  of  the  pledges  of  the  executive  part  of  the  government,  and  can  only 
communicate  with  it  through  the  district  attorney.     United  States  r.  Blaisdell,*  3  Ben.,  1*?. 

§  2868.  Regnlarlty  of  warrant.—  By  submitting  himself  to  the  jurisdiction  of  the  court, 
without  objection  to  the  warrant,  under  an  information  for  misdemeanor,  the  accused  pre- 
cludes himsi^lf  from  interposing  any  objection  to  the  regularity  or  validity  of  the  warrant. 
Chase  v.  The  People,*  2  Cr»lo.  TV,  509. 

§  2869.  Trial  by  two  Judges,  sentence  by  one.— Where  a  trial  and  conviction  in  a  capital 
case  was  had  iefore  both  judges  holding  the  circuit  court,  it  is  competent  for  the  same  court, 
held  by  one  judge  only,  to  pass  sentence  on  the  prisoner.  United  Statos  r.  Gordon,  5 
Blatch..  18. 

§  2870.  Tnriance.— Where  the  indictment  for  passing  a  counterfeit  bank  order  or  check 
aliened  the  order  to  he  signed  by  Jna.  Hulse,  and  the  order  offered  in  evidence  appeared  to  be 
Jno,  Hulse ;  and  tlie  place  was  called  Fayelville  in  the  indictment,  and  in  the  order  it  was 
Fayetville,  the  court  left  it  to  the  jury  lo  decide  whether  the  name  and  place  in  the  order 
were  Ihe  same  as  the  name  and  place  in  the  indictment,  it  appearing  in  evidence  that  there 
was  a  branch  of  the  Bank  of  the  United  States  at  Fayetteville,  North  Carolina,  of  which  John 
Hulse  was  president.     United  States  v.  Hinman,*  1  Bald.,  293. 

^2871.  Forfeiture  of  ferry  license.— The  question  of  an  alleged  forfeiture  of  a  fern* 
franchise  cannot  be  inquired  into  in  a  criminal  prosecution  for  maintaining  the  ferry  without 
a  license.     The  Territory  v.  Reyburn,*  McCahon,  139. 

g  2872.  All  arerments  most  be  proved. —  Every  material  averment  in  an  indictment  must 
be  proved  by  the  prosecution,  though  negative  in  form,  and  they  are  not  to  be  taken  as  true. 
IMd. 

g  2873.  Statnte  uncertain.- The  court  will  not  recommend  to  the  jury  to  find  the  defend- 
ant guilty,  however  strong  the  evidence  may  be,  where  the  statute  creating  the  offense  does 
not  sufficiently  define  it,  either  explicitly  or  by  reference  to  some  other  standard,  to  warrant 
the  court  in  passing  sentence  in  case  of  conviction.     United  States  v.  Sharp,*  Pet.  C.  C,  11^ 

g  2874.  Authority  of  district  attorney.—  The  prosecution  of  offenders  is,  by  the  act  of  con- 
gress of  17S9,  made  the  special  duty  of  the  district  attorney.  His  control  over  and  direction 
of  cases  thus  committed  to  his  charge  is  exclusive,  until  they  come  under  the  control  of  the 
court.  After  the  case  has  become  subject  to  judicial  control,  the  district  attorney  acts  with 
the  express  assent  or  tacit  acquiescence  of  the  court.  United  States  i?.  Corrie,*  28  Law  Rep.. 
145. 

g  2875.  Where  an  indictment  is  before  a  court  and  the  district  attorney  moves  for  trial,  it 
is  immaterial  that  the  defendant  objects  to  the  jurisdiction  of  the  court  on  the  ground  that 
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the  president,  tlirough  the  attorney-general,  haa  directed  that  he  should  not  be  prosecuted. 
The  district  attorney  is  the  representative  of  the  attorney-general,  and  his  act  in  moving  for 
trial  is  the  act  of  the  attorney-general,  and  is  conclusive  of  his  will  in  the  premises.  United 
Stotes  V.  Lawrence,  13  Blatch.,  295  (gg  346^-74). 

§2870.  Sending  accnspd  to  another  tri banal.— A  court  having  before  it  a  criminal,  ac- 
cused of  a  capital  offense,  and  whose  case  the  grand  jury  are  waiting  to  consider,  will  not, 
on  application,  send  him  to  another  tribunal  for  trial  for  a  minor  offense.  United  States  v, 
Corrie.*  23  Law  Rep.,  145. 

g  2877.  Accused  delivered  to  state  officers. —  Where  a  person  charged  with  the  crime  of 
murder  by  indictment  in  the  circuit  court  of  the  United  States  was  released  on  habeas  cor- 
pus, because  the  place  of  the  commission  of  the  crime  was  within  the  limits  of  a  stale,  and 
over  which  the  United  Sta*es  had  not  exclusive  jurisdiction,  the  court  ordered  the  marshal  to 
deliver  him  into  the  hands  of  any  state  officer  in  readiness  to  receive  him.  Ex  parte  Sloan,* 
4  Saw.,  330. 

§  2878.  Polling  the  jury. —  Although  it  is  the  practice  of  the  court  not  to  allow  the 
defendant,  as  of  right,  to  poll  the  jury  when  he  has  agreed  that  a  verdict  may  be  signed  and 
sealed  by  the  jurors  and  delivered  in  court,  yet  where  the  agreement  is  that  the  jury  shall 
meet  the  court  when  it  should  again  convene,  the  defendant  is  entitled  to  have  the  jury  pres- 
ent in  court  when  the  verdict  is  opened  and  read,  and  if  the  jury  are  not  in  court  when 
the  sealed  verdict  is  opened,  the  judgment  will  be  reversed,  it  appearing  by  the  defendant's 
motion  to  poll  the  jury  that  he  did  not  waive  his  right.  Doyle  v.  United  States,*  10  Fed.  R , 
269. 

§2879.  Party  entitled  to  a  discharge.— The  defendant  was  held  by  a  commissioner  to 
await  the  action  of  the  grand  jury,  aud  c  unmitted  on  refusal  to  recognize.  Upon  a  habeas 
corpus  from  the  circuit  court,  that  court  male  an  order  "that  the  defendant  may  rlepirt 
without  giving  any  recognizance,  subject  to  th?  issuing  of  a  new  warrant,  if  ordered  by  this 
court."  After  this  order,  the  grand  jury  met  and  adjourned  without  indicting  the  defendant. 
No  in  format  on  having  been  filed  against  him.  and  not  being  in  custody,  actual  or  construct- 
ive, he  asked  the  court  to  pas^  upon  the  question  whether  he  ought  originally  to  have  been 
committed  or  held  to  await  tiie  action  of  the  grand  jury.  The  court  refused  to  pass  upon  the 
question,  but  held  that  the  defendant  was  entitled  to  his  discharge,  and  might  have  an  order 
to  that  effect  entered  if  he  desircil.     In  re  Esselborn,*  8  Fed.  R.,  901. 

1^  2880.  If  a  person  is  arrested  in  the  *'  Indian  country"  by  the  military  authorities,  under 
section  33  of  the  intercourse  act.  for  a  violation^  of  sections  20  and  21  of  the  said  act,  and  is 
detained  more  than  five  days  befoi*e  any  attempt  is  made  to  remove  him  to  be  tried  by  the 
civil  authorities,  his  detention  thereafter  becomes  unlawful,  and  ho  is  entitled  to  be  dis- 
charged.    In  re  Carr,*  3  Saw.,  316. 

g  2881.  Afiidnvit  before  an  army  offlcer.— The  court  committed  a  person  upon  a  charge  of 
introducing  spirituous  liquors  mto  the  *•  Indian  country,"  contrary  to  section  20  of  the  inter- 
course act,  upon  an  affidavit  taken  before  a  lieutenant  of  the  army,  it  appearing  to  have  been 
taken  in  pursuance  of  paragraph  1031  of  the  army  regulations  of  1831.     Ibid, 

g  2882.  Review  of  decision  of  district  court—  Under  the  act  of  March  3,  1879,  providing 
that  the  circuit  court  **  shall  have  jurisdiction  of  writs  of  error,"  in  certain  specified  criminal 
cases  tried  before  the  district  court;  that  *'in  such  case,  a  respondent,  feeling  himself  ag- 
grieved by  a  decision  of  a  district  court,  may  except  to  the  opinion  of  the  court  and  tender 
his  bill  of  exceptions,  which  shall  be  settled  and  allowed  according  to  the  truth,  and  signed 
by  the  judge,  and  it  shall  be  part  of  the  record  in  the  case; "  that  the  respondent  **  may  pe- 
tition for  a  writ  of  error  from  the  judgment  of  the  district  court,  .  .  .  which  petition 
shall  be  presented  to  the  circuit  judge,  .  .  who,  on  consideration  of  the  importance  and 
difHculty  of  the  questions  presented  in  the  record,  may  allow  such  writ  of  error,"  the  only 
decisions  of  the  district  court  which  can  be  reviewed  are  those  excepted  to  in  that  court. 
Brand  v.  United  States,*  18  Blatch.,  384. 

^  2888.  Keeping  witnesses  out  of  conrt — The  court  will,  on  motion,  order  the  marshal  to 
keep  witnesses  out  of  court  during  the  examination  of  others,  but  will  not  order  them  to  be 
kept  separate  from  each  other  during  such  examination.     United  States  v.  White,*  5  Cr.  C. 

c,  ns, 

§  2884.  Compelling  production  of  articles. —  Upon  the  trial  of  an  indictment  for  prescrib- 
ing medicine  without  a  license  or  diploma,  the  court  will  not  compel  a  witness,  for  whom  the 
physician  had  prescribed,  to  produce  the  medicine  or  bottles  which  contained  it,  since  the  ques- 
tion as  to  the  contents  of  the  medicine  is  immaterial.  United  States  v.  Williams,*  5  Cr.  C. 
C.  62. 

§  2885.  Pros?cntor.— There  is  no  power  conferred  by  statute  or  usage,  upon  the  courts  of 
the  United  States,  to  recognize  a  criminal  suit  as  before  them  in  the  name  of  the  United 
States,  unless  it  is  instituted  and  prosa  uted  bv  a  district  attorney  legally  appointed  and  com- 
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missioned  conformably  to  the  statute.  United  States  v.  McAvoy,  4  TV.  it?h.,  413.  No  private 
prosecutor  is  recognized,  the  United  States  attorney  being  the  only  prosecutor.  United 
States  V.  Stone,  8  Fel.  R.,  23-2  (g^  797-803). 

•  g  2S88.  Liability  for  costs  —  No  prosecntor.—  Where  a  statute  provides  for  a  pr(»ecutor 
in  certain  cases  of  trespass,  the  word  trespass  does  not  extend  to  a  case  of  horse-stealing. 
And  as  no  prosecutor  is  required  in  such  a  case,  the  complaining  witness  is  not  liable  for 
costs.    United  States  r.  Flanakin,*  Hemp.,  80. 

g  2SS7.  A  prosecutor  liable  for  costs  cannot  withdraw  a  prosecution  without  the  consent  of 
the  attorney  for  the  United  States.    Virginia  v.  Dulany,*  1  Cr.  G.  C,  83. 

§  2S88.  A  matter  of  defense.  — In  the  trial  of  an  indictment  for  practicing  surgery  with- 
out a  license  from  a  certain  board  appointed  by  a  medical  society  authorized  by  statute  to 
appoint  such  board,  the  court  refused  to  permit  the  defendant  to  file  an  information  in  the 
nature  of  a  quo  warranto  to  try  the  question  of  the  dissolution  of  the  medical  society,  to  be 
heard  as  a  part  of  the  case,  but  decided  that  it  was  competent  for  the  defendant  to  show  on 
the  trial  that  the  charter  was  vacated.     United  States  t?.  Williams,*  5  Cr.  C.  C,  62. 

§2889.  ContinuaDCP  after  trial  commenced.— When  a  juryman  is  sworn  in  a  case  the 
trial  is  commenced,  and  wlien  time  for  the  beginning  of  a  new  term  is  reached  and  the  jury 
is  only  partially  completed,  the  trial  may  be  continued  into  the  next  teim,  under  section  746, 
Revised  Statutes.     United  States  v.  Loughery,*  13  Blatch.,  267. 

§2890.  Pnblicntlon  of  Indictment.— The  handing  of  an  indictment  to  the  cler'v  hytle 
foreman  of  the  grand  jury,  and  the  entry  of  it  on  the  record,  is  a  suflScient  pu'jlication. 
United  States  v,  Butler,*  1  Hughes,  457. 

§  2891.  Keeping  jury  together.- In  capital  cases  the  jury  cannot  be  pernilrted  to  leave 
the  presence  of  the  court,  evt?n  on  an  adjournment  over  night,  except  in  charge  of  a  sworu 
officer,  and  they  must  be  kej^t  together.  The  attorney  for  the  prisoner  cannot  by  consent  re- 
lax this  rule.  Se^iaration  of  the  jury  is  error  which  vitiates  the  verdict.  People  v.  Shafer.* 
1  Utah  T'y,  200. 

§2892.  Objection  too  late.— It  is  too  late,  after  verdict  of  guilty  on  an  indictment  for 
bigamy,  to  objer^t  that  tlie  desrription  of  the  woman  named  in  the  indictment  as  the  person 
with  whom  the  crime  of  bigamy  was  committed  was  not  suffidently  specifia  Miles  r. 
United  States,*  13  Otto,  304. 

§  2893.  The  objection  that  one  of  the  jurors  was  asleep  during  a  part  of  the  trial  cannot  be 
taken  after  verdict.     United  J>tatesr.  Hoyden,  1  Ix)w.,  270  (§<  2294-9^). 

§  2894.  Appellate  court  may  modify  JiKigmeut. —  Where  a  defendant  is  legally  and  regu- 
larly convicted  of  a  misdemeinor,  and  everything  is  right  but  tho  sentence,  which  is  in  excess 
and  illegal,  the  supreme  eourt  of  the  territory  has  power  to  affirm  the  conviction,  modify  the 
judgment,  and  remit  the  case  to  the  court  below  that  the  proper  judgment  may  be  there 
imposed.     Territory  r.  Conrad,  1  Dak.  T'y,  363. 

§  2895.  On  aftlrmauce  of  Judgment.— Where  the  circuit  court  affirms  the  rulings  made  at 
the  trial  of  a  criminal  ca^e  in  the  district  court,  upon  a  writ  of  error  to  that  court,  it  is  not 
bound  to  affirm  the  sentence  pronounced,  but  may  pronounce  final  sentence  and  award  exe- 
cution in  conformity  with  its  own  opinion  as  to  the  degi-ee  of  punishment  which  ought  to  be 
imposed  on  the  c(mviLt.     Bates  v.  United  States,  10  Fed.  R.,  93  (§-4  1010-14). 

§  2896.  Proof  of  contract.-  Where  an  indictment  states  a  contract,  which  is  not  imperti- 
nent or  foreign  to  tho  cause,  it  must  be  proved;  and  where  tbe  contract  appears  to  be  in 
writing,  it  must  be  produced  or  accounted  for.'     United  States  r.  Porter,*  3  Day  (Conn.),  283. 

§  2897.  The  mode  of  prosecution  prescribed  by  the  statute  creating  the  oiTeuse  must  be 
followed.     United  States  v.  Taylor,*  4  Cr.  C.  C,  731.     See  g  2676. 

§  2898.  In  tiie  absence  of  statutory  regulations,  the  federal  courts  are  governed  by  the 
common  law  [)rocedure  in  the  administration  of  criminal  law.  United  States  v,  Nye,*  4  Fed. 
R.,  888;  ¥nited  States  v.  Hammond,  2  Woods,  197  (^)^  1832-41). 

§  2899.  State  laws  do  not  control  in  criminal  proceedings  in  the  United  States  courts,  either 
in  the  mode  or  form  of  charging  the  offense,  in  thoi  rules  of  evidence  or  in  the  manner  of 
conducting  the  trial.  On  the  contrary,  the  proceedings  throughout  are  according  to  the 
course  of  tho  common  law,  except  so  far  as  has  been  otherwise  provided  by  the  laws  of  con- 
gress or  by  constitutional  provision.     United  States  v.  Shepard,  1  Abb.,  431  (§§  3195-99). 

§2000.  EyideDce— Notice. —  Upon  indictment  of  an  attorney  for  barratry,  no  evidence 
of  specific  acts  can  be  given  without  notice;  and  notice  given  after  the  case  has  been  on  trial 
for  a  day  is  not  reasonable  notice.     United  States  r.  Porter,*  2  Cr.  C.  C,  60. 

§  2901.  Jnrj  brought  back  to  examine  Tritnoss.— Where  a  jury,  after  retiring,  wished  to 
come  again  into  court  and  examine  a  witness,  they  were  allowed  to  do  so,  but  neither  party 
was  permitted  to  ask  any  questions  or  to  make  any  motion  to  the  court  in  the  presence  of  the 
jury.  Virginia  v.  Zimmerman,*  1  Cr.  C.  C,  47;  United  States  r.  Greenwood,*  1  Cr.  C  C, 
186. 

788 


MISCELLANEOUS  QUESTIONS  OF  PRACTICE.  §§2902-2913. 

§  2D02.  Limitations. —  Upon  an  indictment  for  burning  the  treasury  buildings  in  the  Dis- 
trict of  Columbia,  the  court  refused  to  instruct  the  jury  that  the  defendant  was  entitled  to 
the  benefit  of  the  limitation  of  the  statute,  unless  he  fled  from  the  United  States,  or  concealed 
himself  to  avoid  process;  but  instructed  the  jury  that  if  the  departure  of  the  defendant 
from  the  District  on  the  date  of  the  burning,  or  at  any  time  within  two  years  thereafter, 
was  for  the  purpose  of  avoiding  punishment  for  the  offense  charged  or  for  any  other  offense, 
this  was  fleeing  from  justice,  and  the  statute  of  limitations  was  no  bar,  unless  the  prisoner 
afterwards  returned  to  the  county  of  Washington,  and  his  return  was  so  open  and  public,  and 
nnder  such  circumstances,  that  opportunity  was  afforded  to  have  arrested  him  by  the  use  of 
orlinary  means;  and  two  years  or  more  had  elapsed  from  that  date  to  the  date  of  finding  the 
indictment.  (Two  members  of  the  court  were  not  satisfied  with  this  instruction,  but  gave  it 
because  it  was  not  objected  to  by  the  prisoner's  counsel.)    United  States  v.  White,*  5  Or.  C. 

C.  38. 

1^  2003.  The  court  will  not  quash  an  indictment,  before  any  evidence  is  heard,  on  the  ground 
that  the  statute  of  limitations  has  barred  the  action;  because,  until  the  facts  shall  appear 
upon  the  trial,  it  cannot  appear  that  the  defendant  was  not  a  person  fleeing  from  justice,  and 
therefore  not  entitled  to  the  benefit  of  the  limitation  of  time;  and  if  he  is  entitled  to  its 
benefit  he  may  have  it  upon  plea,  or  upon  evidence  under  the  general  issue.    Ibid, 

%  2l\)i.  Wliere  the  defendant  pleaded  the  general  issue,  find  the  jury  found  a  general  ver- 
dict against  him,  the  court  refused  to  arrest  the  judgment  on  the  ground  that  it  appeared  on 
the  record  that  the  indictment  was  not  found  witiiin  two  years  after  the  commission  of  the 
offense  (this  b<;ing  the  statutory  limitation),  although  the  court  was  of  opinion  that  such 
would  have  been  ground  of  demurrer.     United  States  v.  White,*  5  Cr.  C.  C,  73. 

§  2iM)5.  On  the  trial  of  an  indictment  for  burning  the  treasury  buildings  at  Washington, 

D.  C,  the  jury  were  instructed  that  if  no  indictment  was  found  against  the  defendant 
within  two  years  from  the  time  the  offense  was  committed,  the  statute  of  limitations  was  a 
bar;  unless  the  defendant  left  the  District,  or  any  other  place  within  the  United  States,  for 
the  purpose,  or  with  a  view,  to  avoid  detection  or  punishment  for  the  offense  charged,  or  any 
other  offense,  or  unless  he  concealed  himself  in  any  other  way,  for  said  purpose,  or  to  pre- 
vent detection  at  auj  time  within  the  said  two  years.  The  court  were  also  of  opinion  that  it 
was  not  necessary,  in  order  to  the  defendant's  having  the  benefit  of  the  limitation,  that  the 
United  States  should  have  known  that  he  was  the  person  who  burnt  the  treasury  building. 
(  l'hurston.  J.,  dissented.)    Ibid. 

>5  2906.  The  statute  of  limitations  cannot  be  taken  advantage  of  by  demurrer  to  the  in- 
dictment, where  the  statute  creating  and  defining  the  crime  contains  no  proviso  or  exception, 
and  the  statute  of  limitations  contains  a  proviso  that  nothing  therein  contained  shall  extend 
to  any  person  fleeing  from  justice.     United  States  v.  Cook,  17  Wall.,  168  (g§  2054-58). 

§  2007.  Where  a  paymaster  in  the  army  is  indicted,  under  the  act  of  August  6,  1846,  for 
embezzling  public  moneys,  the  only  limitation  to  the  punishment  of  the  offense  is  contained 
i.i  the  thirty -second  section  of  the  act  of  April  30.  1790.  The  third  section  of  the  act  of  180  f, 
relating  to  crimes  arising  under  the  revenue  laws,  is  not  a  statute  of  limitation  applicable  to 
the  offense.     Ibid. 

%  2998.  Imprison luent  for  flue  and  costs.—  Where  a  person  is  convicted  of  a  crime  which 
is  punished  by  a  fine,  a  federal  court  may  imprison  the  defendant  until  the  costs  are  paid. 
United  States  v.  Robbins,*  15  Int.  Rev.  Rec,  155. 

§  2909.  Where  a  party  is  convicted  of  an  offense  and  sentenced  to  pay  a  fine,  the  court 
may,  in  its  discretion,  order  the  defendant  to  be  imprisoned  until  the  fine  is  paid.  Ex  parte 
Jackson,  6  Otto,  737. 

g  2910.  Argrument  of  connsel.— Though  as  a  nile,  in  capital  cases,  the  junior  counsel  has 
a  right  to  argue  at  length  the  law  and  the  facts  to  the  jury,  and  but  one  counsel  is  allowed  to 
clocu.*,  yet  where  no  witnesses  are  proiuced  by  the  defense  except  government  witnesses 
which  the  state  declined  to  examine,  two  counsel  will  be  allowed  to  close  on  the  law  and  the 
facts.     United  States  v.  Mingo,*  2  Curt.,  1. 

g  2911.  The  attorney  for  the  United  States  has  always  the  right,  in  criminal  prosecutions, 
t-)  close  the  argument  before  the  jury,  upon  the  general  issue.  United  States  v.  Bates,  2  Cr. 
C.  C,  405. 

^2912.  Upon  the  trial  of  an  indictment  for  libel,  the  counsel  for  the  government  may,  after 
the  evidence  is  closed,  in  his  argument  to  the  jury,  read  parts  of  the  pamphlets  containing  the 
libelous  matter,  which  pamphlets  have  been  offered  in  evidence,  whether  the  parts  the  coun- 
sel desires  to  read  have  already  been  read  in  evidence  or  not.  United  States  v,  Crandall,*  4 
Cr.  C.  C,  683. 

§  2018.  Counsel  will  not  be  permitted  to  argue  to  the  jury  a  point  of  law  in  opposition  to 
an  instruction  by  the  court ;  the  right  of  the  jury  to  decide  the  law  is  only  the  right  to  find  a 
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general  verdict  United  States  r.  Stockwell,*4  Cr.  C.  C,  671;  Virginia  r.  Zimmerman,*  1 
Cr.  C.  C.  47;  United  States  t?.  Cottom  *1  Cr.  C.  C,  55. 

§  2914.  Bill  of  exceptions. —  Where  it  appears  on  the  face  of  a  bill  of  exceptions  that  it 
does  not  set  forth  all  the  evidence,  such  a  bill  cannot  raise  any  point  as  to  the  propriety  of  the 
refusHl  of  the  court  to  instruct  the  jury  that  there  was  no  evidence  on  which  the  defendant 
could  be  convicted,  such  refusal  being  excepted  to  at  the  time.  Nor  can  the  ruling  of  the 
court  as  to  the  sufficiency  of  the  evidence  on  any  point  be  drawn  in  question  by  a  bill  of  ex- 
ceptions which  does  not  Bet  forth  all  the  evidence  on  that  point,  although  such  ruling  was 
excepted  to.     Brand  v.  United  States,*  18  Blatch..  384. 

g  2915.  The  circuit  court  of  the  United  States  has  llo  authority  to  allow  a  bill  of  exceptions 
in  a  capital  case.     United  States  r.  Gibert,*  2  Sumn.,  37. 

^2916.  A  bill  of  exceptions  should  not  be  allowed,  when  it  was  not  made  or  tendered  at 
the  trial,  nor  until  after  a  motion  for  a  new  trial  and  in  arn^st  of  judgment  had  been  argued 
and  the  opinio:i  rendered  therton,  and  where  the  verdict  was  satisfactory  and  the  court  feel 
no  doubt  about  the  law.     Ibid. 

^  2917.  In  IMstrict  of  Coin  in  bi  a.— According  to  the  practice  in  the  circuit  court  of  the 
District  of  Columbia,  a  cause  once  tried  cannot  be  tried  again  at  the  same  term,  except  by 
consent;  but  this  does  not  apply  to  a  case  where  the  jury  are  discharged  on  failure  to  agree. 
United  States  v.  White,*  5  Cr.  C.  C,  38. 

§  291S.  In  order  that  bu.siness  depending  at  the  close  of  a  special  session  may  bo  removed 
to  the  next  stated  term,  under  the  act  of  congress  of  March  2,  1793,  declaring  **  that  all  busi- 
ness depending  for  trial  at  any  special  court  shall,  at  the  close  thereof,  be  considered  as  of 
course  removed  to  the  next  stated  term  of  the  circuit  court,'*  it  must  appear  that  the  special 
session  had  jurisdiction  of  the  cause,  and  that  the  session  was  lawfully  hoiden.  United 
States  r.  Williams.*  4  Cr.  C.  C,  372. 

tj !?'.)! 9.  The  judiciary  act  of  17^9,  having  declared  "that  the  circuit  courts  shall  have 
power  to  hold  special  sessions  for  the  trial  of  criminal  causes  at  any  .  .  .  time  at  their 
discretion,"  and  the  act  of  February  27,  IbOl,  having  dedired  that  the  circuit  court  of  the 
Distr.ct  of  Columbia  sliould  have  all  the  powers  vested  by  1-jlw  in  the  circuit  courts  of  the 
United  States,  the  circuit  court  of  the  District  of  Columbia  has  power  to  hold  special  ses- 
sions for  the  trial  of  criminal  cases.  It  has  power  to  hold  such  special  sessions  for  the  trial 
of  offenses  against  what  are  suppose<l  to  be  the  muni<*ipal  laws  of  the  District  of  Columbii, 
and  is  not  limited  in  this  re^|H»ct  to  otTenses  against  those  laws  of  the  United  States  which 
operate  equally  throughout  the  United  Slates.  At  such  a  special  session,  the  court  is  oit 
limited  to  the  trial  of  those  causes  only  which  existed  at  the  time  of  the  order  for  holding  it. 
Ibd. 

S  2920.  Sending  indictment  to  Jnry  room. —  Although  it  is  the  practice  to  send  the  indict- 
ment with  the  jury  when  they  retire  to  the  juiy  room  to  deliberate,  yet  the  jud;;m.'ni  will 
not  be  arrested  because  this  is  imdvertently  omitted,  where  there  is  no  pretense  th:it  ll:e  de- 
fendant was  injured  by  the  omission.     United  States  v.  AngeJl,  1 1  Fed.^  R.,  34  (,5§  733-787-. 

.t  2.>'2l.  Cl  motion  to  (jnisb.— It  is  competent  for  the  court  to  dispose  of  a  motion,  to  quash 
an  indictment  founded  on  an  agreed  statement  of  facts,  at  the  solicitation  of  the  counsel  for 
all  the  parties,  without  putting  the  accused  to  plead  the  matters  alleged.  United  States  v, 
Taliman,  10  Blatch..  21  (?g  184V48<. 

§2922.  Comparison  of  handwriting. —  Upon  the  trial  of  ah  indictment  under  section 
5480,  Revised  Statutes,  for  abusing  the  mails,  it  is  not  error  to  refuse  to  permit  the  jury  to  in- 
rti)ect  a  copy  of  the  letter  proved  to  have  been  mailed,  which  copy  was  made  by  the  accused 
in  tlie  pres'»nce  of  the  jury.     United  States  v.  Jones.  10  Fed.  R.,  4(59  (g§  991-998). 

g  2923.  TIi<»  statute  of  tlie  state  of  New  York,  permitting  a  comparison  of  writings  for  the 
purpose  of  determining  handwriting.  lias  no  effect  upon  criminal  proceedings  in  the  courts 
of  thn  United  States.     I  bid. 

^  2924.  Two  indictmouts  pending  against  accused.—  Where,  upon  a  conviction  for  assault 
and  battery  with  intent  to  kill,  a  molion  in  arrest  of  judgment  was  made  because  ther  was 
pf^nding  at  the  same  time  another  indictmonr,  charging  it  as  a  simple  assault  and  battery  at 
common  law,  both  indictments  being  found  at  the  s;ime  time,  and  tried  at  the  same  time,  hy 
the  same  jury,  who  found  the  defendant  guilty  u^wn  both,  at  the  same  time,  the  court  n'- 
fused  the  motion,  these  facts  not  apj^earinp:  ifi  the  record  of  the  case  in  which  the  defendasii 
was  found  guilty  of  a  battery  with  intent  to  kill.  These  facts  will  not  constitute  a  gi\ni:i . 
for  a  new  trial  where  the  attorney  for  the  United  States  has  entered  a  nolle  prosequi  ui:on  tliv 
common  law  indictment  for  simple  assault  and  battery,  so  that  no  judgment  can  be  entvntl 
ipon  the  verdict  in  that  case.     United  States  i'.  Herbert,*  5  Cr.  C.  C,  87. 

)^  2925.  Acqnittal  of  one  Joint  defendant.— W^here  an  indictment  founded  on  section  5470. 
U-jvised  Statutes,  charges  two  defendants  with  receiving  and  concealing,  and  aiding  in  cuii- 
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cealing,  a  certain  article,  knowing  the  samoto  have  been  stolen  from  the  mail,  and  one  of  the 
defendants  lias  been  discharged  from  the  indictment  upon  a  plea  of  autrefois  convict,  the 
other  may  be  tried  upon  it  alone,  and  may  be  found  guilty  of  the  crime  therein  charged  sep- 
arately.    United  States  v.  Montgomery,  3  Saw.,  544  (^g  1109-17). 

§  292G.  Case  reopened.—  In  a  prosecution  for  sending  circulars  relating  to  a  lottery  through 
the  mail,  the  district  attorney  announced  the  testimony  for  the  prosecution  closed,  and  the  de- 
fendant moved  for  an  acquittal  on  the  ground  that  no  evidence  had  been  mtroduced  tending 
to  show  the  existence  of  a  lottery  concerning  wiiich  the  papers  in  question  were  made.  Tlie 
district  attorney  then  asketl  time  to  supply  this  proof,  which  was  granted.  Held,  that  it  was 
within  the  discretion  of  the  presiding  j*dge  to  permit  the  case  to  be  thus  reopened.  United 
States  V.  Noelke,  17  Blatch.,  554;  1  Fed.  R.,  420  (g§  975-937). 

§  20:!7.  Change  of  venue.— The  court  refused  to  change  the  venue,  upon  the  affidavit  of  the 
defendant  that  a  fair  and  impartial  trial  could  not  be  had  in  the  county,  where  the  defendant 
had,  about  a  week  before,  offered  himself  as  ready  and  presseJ  for  trial,  and  the  case  of 
another  party  who  was  charged  with  same  offense  (with  whom  the  defendant  refused  to  be 
tried)  stood  first  on  the  docket  and  had  occupied  all  the  intermediate  time.  United  States  t^. 
White.*  5  Cr.  C.  C,  73. 

§  2028.  Under  a  stature  in  Wyoming  Territory  declaring  that  if  affidavit  shall  be  made 
alleging  tha  prejudice  of  the  judge,  a  change  of  district  shall  be  allowed;  provided  that  if  the 
objection  be  to  the  judge  only,  the  court  may,  for  the  convenience  of  the  parties,  request  the 
judge  of  another  district  to  try  the  cause,  in  the  county  where  pending,  it  is  error  for  the 
c^>urt  to  refuse  the  application  when  properly  made.     Hamilton  v.  Territory  of  Wyoming,* 

1  Wyom.  Ty,  131. 

§  2929.  Continnanc?.— The  court  refused  in  this  case  to  postpone  the  trial  until  such  time 
as  the  court  could  be  held  by  the  two  judges,  on  the  ground  that  difficult  and  important  ques- 
tions of  law  might  arise,  on  which  there  might  be  a  division  of  opinion  between  the  judges, 
which  the  defendant  could  have  certified  to  the  supreme  court  under  section  6  of  the  act  of 
April  29,  UO  '.     United  States  v.  Fullerton,*  6  Blatch.,  275. 

§  2930.  A  motion  for  a  continuance,  upon  the  affidavit  of  the  defendant  that  he  did  not 
know  that  a  certain  person  would  be  a  witness  in  the  case,  and  that  certain  absent  witnesses 
could  testify  to  his  whereabouts  at  the  date  of  the  act  charged,  was  refused  by  the  court, 
these  witnesses  having  been  known  to  the  defendant  at  tire  time  of  his  arrest;  and  as  he  had 
already  summoned  witnesses  to  prove  an  alibiy  the  others  could  only  corroborate.  United 
States  V.  White,*  5  Cr.  C.  C,  73. 

g  2931.  Although  an  accused  may  have  compulsory  process  for  witnesses  in  his  favor  be- 
fore indictment  found,  yet,  for  the  purpose  of  enabling  him  to  put  off  the  trial  for  the  absence 
of  material  witnesses,  the  omission  of  taking  out  such  process,  before  an  indictment  found, 
cannot  be  considered  as  negligence  or  want  of  due  diligence,  so  as  to  deprive  him  of  all  the 
benefit  of  his  affidavit  proving  their  absence.  The  court,  in  allowing  the  motion  in  such  a 
case,  may  do  so  upon  condition  of  terms  imposed  on  the  defendant.  United  States  v.  Moore,* 
Wall.  C.  C,  23. 

g  2932.  Where  a  witness  was  summoned  and  failed  to  attend,  the  court  refused  a  continu- 
ance unless  the  prosecutor  would  make  affidavit  that  he  could  not  safely  proceed  without  the 
witness.     United  States  i\  Frink,*  4  Day  (Conn.),  471. 

^  29'^3.  In  a  trial  for  stealing  a  horse,  the  court  refused  a  continuance  on  the  ground  of 
the  absence  of  a  witness  who  would  swear  that  he  heard  another  man  confess  that  he  stole 
such  a  horse  from  the  person  whose  horse  was  alleged  to  have  been  stolen.  United  States  v, 
Toms,  I  Cr.  C.  C,  607. 

g  2934.  The  defendant  was  bound  over  by  a  state  magistrate,  and  a  bill  of  indictment  was 
found  for  misdemeanor  in  the  circuit  court  of  the  United  States.  The  defendant  moved  for 
a  continuance  on  the  ground  that  his  material  witness  was  absent  in  another  state  before  he 
was  bound  over,  and  was  still  absent.  The  question  being  whether  the  defendant  had  not 
l>een  negligent  in  not  obtaining  compulsory  process  for  the  witness  from  the  magistrate  who 
took  the  recognizance,  the  continuance  was  granted  on  the  ground  that  the  state  magistrate 
could  not  issue  process  for  the  defendant's  witness  in  another  state.     United  States  v.  Little, 

2  Wash.,  159.  . 

55  2985.  Upon  an  information  for  keeping  a  room  to  be  used  or  occupied  for  gambling,  an 
affidavit  in  support  of  a  motion  to  continue  the  cause,  in  which  the  affiant  states  that  he  ex- 
j)ect8  to  prove  by  an  absent  witness  that  he  did  not  occupy  the  room  charged  to  be  kept  for 
gambling  purposes,  and  that  he  did  not  permit  it  to  be  used  for  gambling,  is  insufficient. 
Applications  of  this  character  should  specify  the  precise  matters  which  the  applicant  ex- 
pects to  establish  by  the  witness,  so  that  the  court  may  judge  of  the  materiality  of  the  pro- 
posed evidence.    Chase  v.  The  People,*  2  Colo.  T'y,  509. 
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§§2936-2952.  CRIMES  AND  CRIMINAL  PROCEDURE. 

§  29Sd.  The  court  may  vacate  an  order  granting  a  continuance  in  a  criminal  case,  on  the 
same  day  on  which  it  is  granted,  and  while  the  defend.-int  is  still  in  court    Ibid, 

§  52937.  Coniinltment*— •  A  warrant  of  commit nient  must  be  under  seal,  supported  by  oalh, 
and  must  limit  the  time  of  imprisonment.    Ejc  parte  Sprout,  1  Cr.  C,  C.  424.    See  gg  23T7-T9. 

8  2938.  A  warrant  of  commitment,  which  is  not  uuJer  seal,  and  which  does  not  charge  an 
offense  under  oath,  is  void.     Ex  parte  Bennett,  2  Or.  C.  C,  612. 

§  2939.  A  warrant  of  commitment,  by  justices  of  the  peace  in  the  District  of  Columbia, 
until  the  prisoner  should  find  sufficient  sureties  to  be  bound  with  himself  in  a  recognizance 
for  his  good  behavior,  or  be  otherwise  discharged  by  due  course  of  law,  and  wjiich  did  not 
state  some  good  cause  certain,  supported  by  oath,  ^as  held  for  that  reason  to  be  illegal. 
Ex  parte  Burford,  3  Cr.,  448. 

§  2940.  No  person  can  be  detained  upon  a  commitment  which  does  not  show  sufficient 
cause  upon  its  face.    Ex  parte  Williams,  4  Cr.  C.  C,  343. 

§  2941.  A  commitment  for  desertion  by  a  justice  of  the  peace,  under  the  seventh  section  of 
the  act  of  July  20,  1700,  for  the  government  and  regulation  of  seamen  in  the  roerchaat's  serv- 
ice, should  purport  to  be  in  the  name  of  the  United  States,  and  not  in  the  name  of  the  state 
in  which  the  proceeding  is  had.  But  in  such  a  case  the  court  will  presume  thai  the  magistrate 
meant  to  commit  in  the  exercise  of  a  lawful  jurisdiction,  where  it  is  apparent  from  the  whole 
proceeding  that  the  magistrate  did  commit  the  person  under  color  and  authority  of  the  United 
States.    Exparte  D'Olivera,  1  Gall.,  474. 


XXVIII.  New  Trial  and  Arrest  of  Judgment. 

§  2942.  In  general.—  The  federal  courts  may,  on  cause  shown,  grant  a  new  trial  in  any 
criminal  case.     United  States  v.  Conner,*  3  McL.,  57It, 

§  2943.  The  federal  courts  may  grant  new  trials  in  capital  cases  on  the  request  of  the  ac- 
cused, though  new  trials  were  unkriown  at  the  ancient  common  law.  United  States  v.  Will- 
iams, I  Cliff.,  17. 

§  2944.  New  trials  are  granted  for  something  wrong  at  the  former  trial,  aff  the  admission  (tf 
incompetent  evidence,  the  misbeliavior  of  the  jury,  or  wrong  rulings  or  instructions  of  the 
judge;  also,  for  other  reasons,  as  the  discovery  of  new  and  important  testimony.  They  are 
within  the  discretion  of  the  court,  and  are  to  be  granted  only  in  furtherance  of  justice.  United 
States  V.  Moore,*  1 1  Fed.  R.,  243. 

§  2945.  A  verdict  of  guilty,  in  a  crimmal  case,  ought  not  to  be  set  aside  when  it  is  war- 
ranted by  any  fair  construction  of  the  testimony,  although  the  court,  upon  the  same  evidence, 
would  come  to  a  different  conclusion.     United  States  v.  Randall,*  Deady,  634. 

§  2946.  The  court  has  power  to  grant  a  new  trial  on  the  application  of  the  prisoner.  United 
States  V.  Macomb,*  o  McL.,  286. 

§  2947.  The  opinion  of  the  court  upon  a  motion  for  a  new  trial  in  a  criminal  case  is  a  mat- 
ter of  disci-etion  and  not  error.    Ralph  v.  United  States,*  9  Fed.  R.«  693. 

§  2948.  The  court  cannot  grant  anew  trial  because  it  differs  from  the  jury  as  to  the  weight 
of  the  evidence.  It  cannot  grant  a  new  trial  except  in  a  clear  case  of  wrong,  and  where 
manifest  injustice  will  be  done  by  sustaining  the  verdict.  United  States  r.  Potter,*  6 
McL.,  186. 

^  2949.  Tlie  defendant,  before  sentence  can  be  pronounced  upon  him,  lias  a  right  to  the 
judicial  determination  of  his  guilt  by  the  court  as  well  as  by  the  jury.  If  the  verdict  does 
not  satisfy  the  conscience  of  the  judge,  the  prisoner  is  entitled  to  a  new  trial ;  and  he  is  en- 
titled to  this  judicial  revision  from  the  judge  who  sat  upon  the  trial.  Where  botli  the  judges 
composing  the  court  die  pending  a  motion  for  a  new  trial,  and  the  court  thereby  becomes 
vacant,  the  newly  commissioned  judges  wdl  not  award  sentence  on  the  verdic.  while  the 
defendant  insists  on  a  new  trial.     United  States  v.  Harding,*  1  Wall.  Jr.,  137. 

g29o0.  Twice  in  jeopardy.— The  courts  of  the  United  States  have  power  to  grant  new 
trials  in  capital  cases  as  well  as  in  those  which  are  not  capital  The  constitutional  provisiou, 
that  the  accused  shall  not  be  subject  to  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same 
offense,  does  not  prohibit  this  power.  United  States  v.  Keen,*  1  McL.,  429.  Contra,  United 
States  V.  Gibert,*  2  Sumn.,  87. 

§  295 1.  New  eTidence.—  On  a  motion  to  set  aside  a  verdict  and  for  a  new  trial  in  a  criminal 
case,  the  court  will  consider  evidence  not  offered  in  the  case,  but  which  is  known  to  the 
court  to  exist.     United  States  v.  Randall,*  Deady,  524. 

g  2952.  A  court  will  not  delay  judgment  in  a  criminal  case  merely  to  give  the  defendant 
t!me  to  discover,  or  to  try  to  discover,  new  evidence  on  which  to  ask  a  new  trial    IbicL 
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NEW  TRIAL  AND  ARREST  OF  JUDGMENT.  §§  2953-29tt», 

§  3053.  A  new  trial  will  not  be  granted  for  newly-discovered  evidence,  in  a  case  of  assault 
and  battery  with  intent  to  kill,  where  the  aflSdavit  states  that  the  defendant  expects  to  prove 
by  that  evidence  that  the  person  assaulted  had  a  dirk  or  knife  about  his  person  at  the  time  of 
the  assault.     United  States  v,  Herbert,*  5  Ci\  C.  C,  87. 

§  2954.  To  justify  the  court  in  granting  a  new  trial,  on  account  of  evidence  discovered 
since  the  trial,  it  should  be  most  manifest  that  injustice  has  been  done  to  the  prisoner,  or  that 
the  new  evidence  would  materially  vary  the  complexion  of  the  cause.  United  States  v,  Cor- 
nell, 2  Mason,  91. 

§  2955.  When  a  motion  for  a  new  trial  grounded  on  newly  discovered  evidence  is  consid- 
ered, the  court  must  judge,  not  only  of  the  competency  but  of  the  effect  of  the  new  evidence. 
If  with  the  newly  discovered  evidence  before  them,  the  jury  ought  not  to  come  to  the  same 
conclusion,  then  a  new  trial  may  be  granted,  otherwise  they  are  bound  to  refuse  the  applica- 
tion.    Leschl  v.  Washington  Territory.*  1  Wash.  T'y,  13. 

§  2956.  A  new  trial  should  not  be  granted  for  new  evidence,  where  such  evidence  consists 
in  the  testimony  of  persons  charged  as  joint  offenders  and  acquitted,  when  they  were  incom- 
petent witnesses  at  the  trial.     United  States  v.  Qibort,*  2  Sumn.,  37. 

§  2957.  In  a  capital  case  the  court  ought  not  to  grant  a  new  trial  for  newly  discovered  evi- 
dence unless  the  fullest  credit  is  given  to  the  new  evidence,  and  the  court  is  of  opinion  that 
it  outweighs  in  strength  and  clearness  and  force  the  evidence  on  the  other  side.    Ibid. 

§  2958.  To  be  entitled  to  a  new  trial  on  the  ground  of  newly  discovered  evidence,  the  party 
muBt  satisfy  the  court  that  the  evidence  has  come  to  his  knowledge  since  the  trial  —  that  he 
has  discovered  it.  ft  matters  not  that  the  defendant  knew  the  facta  before  the  trial  but  did 
not  communicate  them  to  his  counsel.  It  must  also  be  satisfactorily  shown  that  the  newly 
discovered  evidence  is  so  material  tliat  it  would  probably  produce  a  different  verdict  if  a  new 
trial  were  granted.     United  States  v.  Smith,*  1  Saw.,  277. 

§  2959.  Eridenee  iiisuffli^lent  —  Objections.—  A  motion  for  a  new  trial  on  the  ground  that 
the  evidence  offered  did  not  sustain  a  particular  portion  of  the  charge  of  the  indictment  will 
not  be  granted  when  it  does  not  appear  tti'at  the  objection  was  definitely  enough  made  on  the 
trial  to  attract  notice.    United  States  v.  Jenther,*  13  Blatch.,  835. 

^  2960.  A  point  regarding  a  defect  in  the  evidence,  not  made  at  the  trial,  is  not  available 
as  a  ground  for  a  new  trial.  Neither  is  it  ground  for  arresting  the  judgment.  United  States 
V.  Byrne,*  19  Blatch.,  259.  ' 

§  29 al.  Where,  upon  the  trial  of  an  indictment  for  assault  and  battery  with  intent  to  kill, 
there  was  evidence  of  the  intent  to  kill,  sufficient  to  be  left  to  the  jury,  a  new  trial  will  not 
be  granted  on  the  ground  that  there  was  no  such  evidence.  United  States  v.  Herbert,*  6  Cr. 
C.  C,  87. 

§  2962.  Motion  too  late.—  After  a  conviction,  and  a  motion  in  arrest  of  judgment  which 
went  to  the  supreme  court  on  a  certificate  of  division,  and  after  a  decision  by  that  court,  it 
was  held  to  be  too  late  for  the  defendant  to  move  for  a  new  trial.  United  States  v.  Simmons,* 
14  Blatch.,  473. 

g  2963.  Erroneons  rnlings.— A  new  trial  may  be  granted  in  a  criminal  case  on  application 
of  the  defendant,  especially  when  his  conviction  has  been  caused  by  erroneous  rulings  of  the 
court.    United  States  v.  Macomb *5  McL.,  286. 

§  2964.  An  erroneous  charge  defining  reasonable  doubt,  in  a  criminal  case,  is  not  ground 
for  a  new  trial  when  the  facts  admit  of  no  doubt  whatever  of  the  prisoner's  guilt,  and  the 
jury  could  not  have  been  misled  by  the  instruction.     Mackey  v.  The  People,*  2  Colo. 

ry,  la 

§  2965.  A  new  trial  must  bo  granted  for  the  improper  rejection  of  testimony,  as  well  as  its 
improper  admission,  without  reference  to  the  opinion  of  the  court  as  to  its  probable  effect  on 
the  verdict.  And  the  court  will  grant  a  new  trial,  although  satisfied  that  the  defense,  sought 
to  be  set  up  by  the  evidence  rejected,  is  a  simuUled  one.  United  Stiites  v.  Da  Quilfeldt,  5 
Fed.  R.,  276  (§5^  9-13). 

g  2966.  Not  granted  when  verdict  right— A  motion  for  a  new  trial  is  addressed  to  the 
discretion  of  the  court,  and  will  never  be  granted  when  the  court  sees  that  the  verdict  is 
clearly  and  unmistakably  right.     United  States  v.  Hart  well,  3  Cliff.,  238. 

§  2967.  A  ruling  in  favor  of  the  accused  will  not  be  considered  on  a  motion  for  a  new 
l/ial.     United  States  v.  Williams,  1  Cliff.,  18. 

§  2968.  On  admission  of  evidence.— On  an  indictment  for  loaning  public  money  it  is  no 
ground  for  a  new  trial  of  the  defendants  that  evidence  of  the  confession  of  the  principal  is 
admitted  before  proof  that  the  defendants  were  his  confederates.  United  States  v.  Hartwell, 
8  Cliff.,  228. 

§  2969.  Bad  counts.— A  verdict  in  a  criminal  case  will  not  be  set  aside,  though  some  of  the 
counts  in  the  indictment  are  bad,  if  some  of  them  are  good.  United  States  v.  Plumer,  8 
Cliff.,  67. 
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gg  2970-2982.  CHIMES  AND  CRIMINAL  PROCEDURE. 

§  tf070.  Refusal  of  spparate  trial.—  A  new  trial  will  not  be  granted  bj»cause  the  prisoners, 
charged  with  a  joint  piracy  on  the  high  seas,  were  not  allowed  a  separate  trial  on  motion 
made  for  this  purpose.  The  granting  of  such  a  motion  is  a  matter  of  discretion,  and  should 
not  be  allowed  merely  to  permit  the  prisoners  to  make  use  of  the  testimony  of  each  other  in 
their  defense.     United  States  v.  Gibert,*  2  Sumn..  87. 

g  2i)71.  To  secure  evidenco  of  one  a  eqn  I  tied.— Where  two  were  jointly  indicted  for  a 
robbery,  and  one  was  acquitted,  but?  the  other  convicted,  it  was  held  that  tlic  one  convicted 
might  have  a  new  trial  on  the  ground  that  his  comrade  was  by  acquittal  made  a  coropeteui 
witness,  and  the  new  trial  was  granted  without  disturbing  the  verdict  as  to  the  one  acquitted. 
United  States  r.  Campbell,  4  Cr.  C.  C,  638. 

§  2972.  Division  of  opinion.— Tliou^j^h  a  division  of  opinion  cannot  be  certified  on  a  m-)- 
lion  for  a  new  trial,  yet  where  there  is  a  difference  of  opinion  on  such  a  motion,  such  a 
direction  will  be  given  to  the  case  as  will  enable  the  defendant  to  obtain  a  ctrtiticate  of  di- 
vision under  the  statute.  A  new  trial  will  be  granted,  and  the  cause  will  be  apiin  submitted 
to  the  jury  in  the  pi^sence  of  the  two  judges,  and  the  question  or  questions  will  be  regularly 
certified.     United  States  v,  Fullorton.*  6  Blatch.,  275. 

g  207S.  Defective  verdict.— ^V here,  in  a  case  of  misdemeanor,  the  jury  have  returned  a 
▼erdict  so  imi)erfect  that  no  judgment  can  be  given  upon  it,  and  such  vt*rdict  has  been  re- 
ceived and  the  jury  discharged,  the  court  may  issue  a  venire  de  novo.  United  States  r.  Wat- 
kins,*  8  Cr.  C.  C..441. 

^  2974.  Sarprlse. —  Courts  interfere  with  verdicts  on  the  ground  of  surprise  in  testimony, 
with  great  reluctance.  If  thu  surprisL*  was  owing  to  the  least  want  of  diligence,  the  appli- 
cant will  be  without  excuse,  and  his  motion  denied.  One  moving  for  a  new  trial  on  account 
of  surprise  must  show  that  the  contrary  would  be  proved  on  another  trial.  United  States  r. 
Smith,*  I  Saw.,  277. 

g  2975.  Absence  of  presiding  Judge.— Where,  before  the  commencement  of  the  trial,  the 
defendant  and  his  counsel  were  expressly  told  by  the  court  that  if  they  desind  a  continuance 
on  account  of  the  absence  of  the  presiding  judge,  they  could  have  it,  and  they  answered 
that  they  desired  the  trml  to  proct  od,  it  was  held  that  the  absence  of  the  presiding  judge 
could  not  afford  a  ground  for  a  Uf^w  tri  il.     United  States  i\  Martin,*  2  McL.,  So.n 

g  2970.  Jury  allowed  to  reid  newspapers.  —  It  is  no  ground  for  a  new  trial  in  a  criminal 
case  that  the  jury,  being  kept  together  for  many  days,  were  ajlowed  by  the  ollicer  in  charge 
of  them  to  read  the  newspapers,  from  which  the  ofBcer  had  previously  removed  everything 
relating  to  the  case,  and  tlio  jurors  make  afllvlavit  that  they  saw  nothing  in  the  papers  relative 
to  the  case.     United  States  v.  Gil)ert,*  2  Sumn.,  87. 

g  :J977.  Use  of  ardent  spirits  by  jury.—  It  is  not  ground  for  a  new  trial,  that,  during  along 
and  tedious  criminal  trial  certain  of  the  jurora.  on  stating  that  they  were  unwell,  were  allowed, 
on  tlio  consent  of  the  counsel  on  both  sides,  to  use  such  ardent  spirits  as  were  necessary  for 
their  health,  and  there  is  no  evidence  that  this  indulgence  was  abused  or  operated  injuriously 
to  the  defendant.    Ibid. 

8  2978.  Aflidavits  of  Jurors.— On  motion  for  a  new  trial  in  a  criminal  case,  the  affidavits 
of  the  jurors  ought  not  to  be  received  to  impeach  their  own  verdict.  (Per  Taney,  C.  J.,  Haly- 
BURTON,  J.,  dissenting.)    United  States  v.  Il.'id,*  3  Hughes,  527. 

g  2070.  Pnp?rs  taken  to  Jury  room.—  Where  the  jury  took  out  with  them  the  indictment, 
containing  three  counts,  two  of  which  the  couit  had  U|K)u  demurrer  adjuiged  insuflficient, 
the  court  held  that  allhon'?h  the  jury  might  have  supposed  they  were  trying  an  issue  upon 
all  the  counts,  and  may  have  given  their  verdict  because  they  thought  one  of  the  bad  counts 
was  supported,  they  would  not  grailt  a  new  trial,  being  satisfied  that  the  evidence  was  suf- 
ficient to  support  the  good  count.     United  States  v.  Royall,*  3  Cr.  C,  C,  6*>0. 

§  29S0.  Misc3nduct  of  Jury.—  As  a  general  rule  it  is  not  necessary,  in  order  to  justify  the 
court  in  setting  aside  a  verdict  for  the  misconduct  of  a  juror,  to  show  allirmatively  that  such 
conduct  influenced  the  jury  or  affected  the  verdict.  The  misconduct  of  a  juror,  if  it  occurs 
without  the  knowledge  or  participation  of  the  party  litigant,  taints  the  verdict;  that  is,  if  it 
was  of  such  a  character  that  it  miglit  have  had  an  undue  influence.  United  States  v.  Salen- 
tine.»  8  Biss.,  404. 

§  2081.  A  new  trial  will  not  be  granted  for  the  misconduct  of  a  jury  which  was  partici- 
pated in  by  the  defendant.     Ibid. 

g  29S2.  A  motion  for  a  new  trial  was  refused  which  was  based  upon  the  ground  that,  after 
the  case  had  been  submitted  to  the  jury  and  they  had  retired  to  their  room,  they  were  fur- 
nished, at  their  own  request,  by  the  officer  in  charge  of  them,  with  several  directories  of  tlie 
city  of  New  York,  nothing  having  appeared  to  show  that  this  irregularity  operated  in  any 
way  to  the  disadvantage  of  the  prisoner,  and  this  irregularity  ha  ing  l)een  maiie  known  to 
the  court  before  the  verdict  was  brought  in,  and  the  couii;  having  recalled  the  jury  and  di- 
rected them  to  retire  to  their  room  and  banish  from  their  minds  any  information  they  may 
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have  obtained  from  the  books,  and  to  wholly  disregard  sucli  information  in  coming  to  what- 
ever result  they  might  reach.     United  S  ates  v.  Horn  ♦  5  Blatch.,  103. 

§  29S8.  Arrest  of  jadguient.— Judgments  are  arrested  for  matters  apparent  on  the  record. 
United  States  v.  Moore,*  11  Fed.  R,.  218. 

§  29S4.  A  fact  outside  of  the  record  cannot  be  alleged  in  arrest  of  judgment.  United 
States  r.  Hammond,*  1  Cr.  C.  C,  15. 

§  2!)S5.  A  motion  in  arrest  of  judgment  must  be  determined  upon  the  allegations  of  the 
indictment  alone.     United  States  v.  Chaffee,*  4  Ben.,  330. 

§  29SG.  Upon  a  motion  in  arrest  of  judgment  fvir  repugnancy  in  the  allegations  of  the 
indictment,  the  court  cannot  go  outside  of  the  iudictment  to  inquire  which  of  the  conflicting 
allegations  contains  the  truth.     United  States  v,  Dow,»  Taney,  34. 

^  2987.  On  a  motion  in  arrest  of  judgment  any  objection  to  an  indictment  is  fatal  which 
would  have  been  good  upon  demurrer.     United  States  v.  Gtoggin,  1  Fed.  R.,  49. 

g  29SS.  A  motion  in  arrest  of  judgment  cannot  be  maintained  for  an  error  in  fact  com- 
mitted by  the  grand  jury  and  existing  in  the  indictment.  The  remedy  of  the  defendant  is 
on  the  trial  by  an  objection  on  the  ground  of  variance  to  testimony  offered,  or  it  may  be  spe- 
cially pleaded  on  leave,  at  the  time  of  filing  the  general  issue.  United  States  v.  Stetson,* 
»  Woodb.  &  M.,  164. 

^  2989.  A  motion  in  arrest  of  judgment  must  rest  on  exceptions  in  law  to  what  is  alleged 
as  a  fact.    Ibid, 

^  2990.  The  rules  of  the  court  requiring  sentence  to  be  deferred  to  the  next  term  after  con- 
viction in  order  to  give  opportunity  in  the  mean  time  for  a  motion  for  a  new  trial  or  in  arrest, 
a  prisoner  sentenced  at  the  next  term  after  conviction  cannot,  at  the  term  following  that  of 
the  sentence,  and  in  the  absence  of  a  motion  for  a  new  trial,  or  in  arrest  according  to  the 
rules,  by  a  motion  to  vacate  the  judgment,  urge  an  objection  which,  if  valid  and  taken  in 
the  manner  prescribed  by  the  rules,  would  have  ari'ested  the  judgment.  By  omitting  to  com- 
ply with  the  rules,  he  is  deemed  to  have  waived  the  right  to  raise  any  question  proper  to  be 
raised  in  the  manner  required  by  the  rules.     United  States  v.  Malone,*  9  Fed.  R.,  897. 

§  2991.  At  common  law  a  motion  in  arrest  of  judgment  and  for  a  new  trial  could  not  be 
made  at  tl^e  same  time,  though  it  seems  that  they  may  be  in  Kentucky.  United  States  r. 
Marks.  2  Abb.,  532. 

§  2992.  A  division  of  opinion  may  be  certified  to  the  supreme  court  in  a  criminal  case, 
under  section  6  of  the  act  of  April  29, 1803,  on  a  motion  in  ai'reat  of  judgment.  United  States 
V.  FuUerton,*  G  Blatch.,  275. 

XXIX.  Felonies  and  Infamous  Crimes. 

%■ 

SCJMMART  —  Federal  courts  not  hound  by  state  laws,  §  2993.—  Infamous  crimes  deflnedy  §  2994. — 
Offenses  against  revenue  laws,  §  29'Jn,~-  Proceeditig  by  information,  S  299 J.  —  Common  Zaw 
mode  of  prosecution,  §2997. —  Passing  counterfeit  coin,  §  2998. —  Omission  of  property 
from  inventory  of  bankrupt,  g  2999. 

g  2993.  The  federal  courts  are  not  bound  to  follow  state  laws  on  the  question  whether  a  given 
crime  is  infamous  or  not.     United  States  v.  Wynn,  g§  3000-3005, 

§  2994.  Infamous  crimes,  within  the  meaning  of  the  fifth  amendment  to  the  constitution, 
are  such  as  are  by  statute  declared  to  be  so,  or  declared  to  be  felonies.  This  is  to  be  deter- 
mined from  the  express  language  of  the  statute,  and  not  from  the  punishment  inflicted;  and 
if  the  offense  is  infamous  it  can  only  be  prosecuted  by  an  indictment,  otherwise  an  informa- 
tion is  proper.     Ibid.     See  §  301(5. 

5$  2995.  An  offense  against  the  revenue  laws  of  the  United  States  is  not  an  "infamous 
crime  "  in  the  sense  in  which  that  term  is  used  in  the  constitution.  The  words  ''  infamous 
crime"  have  a  fixed  legal  meaning,  and  are  descriptive  of  an  offense  that  subjects  a  person 
U)  infamous  punishment  or  prevents  his  being  a  witness.  The  fact  that  an  offense  may  be  or 
must  he  punished  by  imprisonment  in  t)ie  penitentiary  does  not  necessarily  make  it,  in  law, 
infamous.     United  States  v.  Maxwell.  j;§  3006-3009. 

§  2$)9<>.  In  cases  in  which  the  crime  is  not  capital  or  infamous  the  prosecution  in  the  federal 
courts  may,  in  the  discretion  of  the  court,  be  by  information,  founded  on  sworn  testimony  of 
a  credible  person.     Ibid.     See  §  3016. 

§  2997.  Although  there  are  no  common  law  offenses  against  the  United  States,  yet  where 
congress  declares  an  act  to  be  a  crime,  a  person  charged  with  the  commission  of  the  same  may 
be  prosecuted  therefor  according  to  the  course  of  the  common  law,  unless  the  constitution 
or  congress  has  otherwise  provided.     United  States  v.  Block,  §.§  3012-15. 
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§  2998.  The  passiag  of  counterfeit  coin,  with  intent  to  defraud,  in  yiolation  of  the  statute 
of  the  United  States,  is  not  an  infamous  crime,  within  the  meaning  of  the  fifth  amendment; 
declaiing  that  **no  person  sliall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indie  meut  of  a  grand  jury."  The  offense  may,  therefore,  be  pro- 
ceeded against  by  information  filed  by  the  district  attorney.  This  offense  was  not  infamous 
by  the  law  of  England  at  the  time  of  the  adoption  of  the  fifth  amendment;  nor  is  it  infamous 
when  tested  by  the  common  law  rule  that  a  common  law  crime  involving  a  charge  of  false- 
hood, to  be  infamous,  must  be  calculated  to  injuriously  affect  the  public  administration  of 
justice.     United  States  v.  Yates,  jig  aoiO-11. 

§  20]>9.  The  crime  defined  by  subdivision  6  of  section  5133,  Revised  Statutes,  punishing  with 
imprisonment,  with  or  without  hard  lain  r,  for  not  more  than  three  years,  the  wilful  an  I 
fraudulent  omission  of  profwrty  from  the  inventory  of  the  effects  of  a  bankrupt,  is  not  an  in- 
famous crime.  Although  it  involves  the  charge  of  falsehood,  yet  this  falsehood  is  not  calcu- 
lated to  injuriously  affect  the  public  administration  of  justice.  This  offense  may,  theref«>re, 
be  prosecuted  by  information  filed  by  the  district  attorney  upon  leave  of  the  court.  Uoit^d 
States  r.  Block,  ?;§  8012-15. 

[Notes.— See  gg  301^-3027.] 

UNITED  STATiSS  u.  WYNN. 
(District  Court  for  Missoun:  3  McCrory,  260-277;  9  Federal  Reporter,  886-895.    1882.) 

Opinion  by  Treat,  D.  J. 

Statement  of  Facts. —  An  information  was  filed  against  the  defendant  under 
the  second  clause  of  section  5469,  R.  S.,  which  section  is  as  follows:  "Any 
person  who  shall  steal  the  mails  or  shall  steal  or  take  from  or  out  of  any  mail 
or  postoffice,  etc.,  any  letter  or  packet;  any  person  who  shall  take  the  mail,  or 
any  letter  or  packet  therefrom,  or  from  any  postolHce,  etc.,  with  or  without 
the  consent  of  the  person  having  custody  thereof,  and  open,  embezzle  or  de- 
stroy any  such  mail,  letter  or  package  which  shall  contain  any  note,  bond, 
etc.;  .  .  .  any  person  who  shall  by  fraud  or  deception  obtain  from  any 
person  having  custody  thereof  any  such  mail,  letter,  etc.,  although  tiot  employid 
in  the  postal  service,  shall  b3  punishable  by  imprisoment  at  bard  labor  for  not 
less  than  one  year  and  not  more  than  five  years." 

Under  said  information  the  defendant  was  tried  before  a  jury  and  found 
guilty.  The  court  assigned  as  counsel  for  the  defendant,  Messrs.  Bakewell  and 
Stewart,  who  have  assiduously  attended  to  the  case,  and  presented  to  the  court, 
in  the  light  of  authorities  and  argument,  their  views  of  the  law  which  shou'd 
govern  United  States  courts  in  this  class  of  vexed  and  undetermined  cases. 
With  equal  diligence  the  counsel  for  the  United  States  have  prosecuted  the  con- 
troversy. 

g  3000.  Infamous  crimes,  within  the  meaning  of  the  fifth  amejidinent  of  the 
consiiiutiony  are  such  as  are  so  declaimed  or  made  felonies  by  act  of  congress. 

The  first  question  is,  what,  under  the  fifth  amendment  of  the  United  States 
constitution,  is  an  infamous  crime?  and  the  second,  whether  the  oflFense  charged 
is  within  that  provision.  Within  a  few  years  past  there  has  been  much  dis- 
cussion of  the  main  question,  and  several  decisions  by  the  United  States  courts, 
each  of  which  encounters  and  endeavors  to  solve,  at  least  to  a  limited  extent, 
the  many  and  important  difficulties  involved.  They  are  too  numerous  for  de- 
tailed analysis  or  review.  Many  of  them  fully  consider  what  at  common  law 
were  infamous  crimes,  and  proceed  on  the  theory  that  if  a  like  offense  exists 
under  United  States  statutes,  it  must  be  considered  "infamous"  under  the  fed- 
eral statutes.  Hence,  the  elaborate  review  in  such  cases  of  the  common  lav^ 
and  British  statutes  existing  at  the  date  of  the  United  States  constitution,  and 
original  amendments  thereto.     Counsel  in  this  case  have  in  the  most  praise- 
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worthy  manner  presented  the  whole  line  of  English  decisions  and  authority  on 
this  subject,  which,  if  conclusive  or  persuasive,  would  have  an  essential  bearing 
on  the  question.  At  the  date  of  the  United  States  constitution  there  were  no 
federal  offenses  except,  impliedly,  treason.  The  fifth  amendment  refers  to 
''capital  offenses  and  other  infamous  crimes."  Were  those  offenses  which  at 
that  time  were  capital  or  infamous  at  common  law  to  be  considered  as  within 
the  purview  of  that  amendment,  if  thereafter  congress  chose  to  specify  offenses 
against  the  United  States,  and  did  not  denounce  capital  or  infamous  punish- 
ment on  conviction  thereof?  Of  the  many  offenses  at  common  law,  and  by 
British  statutes,  which  were  capital,  very  few  were  even  made  federal  offenses 
or  punishable  capitally.  Hence,  in  this  particular,  it  must  be  conceded  that 
there  was  not  embr<iced  in  the  purview  of  the  constitution  any  offenses  denomi- 
nated "capital"  except  those  which  might  thereafter  be  so  declared  by  con- 
gressional enactment.  If  this  be  so,  why  should  a  different  rule  obtain  as  to 
the  so-called  "infamous  crimes"  designated  in  the  same  amendment?  The 
rule  governing  the  two  should  be  the  same. 

If  regard  is  had  to  the  then  existing  common  law  and  British  statutes,  as 
fully  explained  in_  the  cases  cited,  it  may  be  considered  as  settled  that  the 
treason,  felony  and  crimen  falsi  were  infamous.  To  every  student  of  legal 
history  it  is  well  known  that  many  offenses  now  considered  trivial,  compara- 
tively, were  in  England  denominated  felonies,  and  once  made  capital,  while 
many  other  and  graver  crimes  were  designated  misdemeanors,  and  followed  by 
milder  punishments.  As  at  the  date  of  the  constitutional  amendments  it  re- 
mained for  congress  to  name  offenses  and  prescribe  punishments  therefor,  is  it 
to  be  held  that  every  offense  by  it  defined  must  take  either  its  classification  or 
punishment  ex  necessitate  from  the  English  system,  or  solely  from  congressional 
provisions?  Originally  a  felony  was  an  offense  which  was  followed  by  for- 
feiture, yet  a  century  ago  the  English  courts  repudiated  that  test,  and  so  have 
the  American  courts  since.  It  is  said  that  it  is  not  the  grade  of  the  punish- 
ment, but  the  nature  and  quality  of  the  offense,  which  must  determine  its 
classification.  If  so,  the  rule  is  very  uncertain.  Many  offenses  comparatively 
trivial  were  felonies,  and  punishable  at  common  law  \vith  death  and  forfeiture, 
which  at  the  present  time  ore  not  felonies  or  so  punishable  either  in  England  or 
the  United  States.  It  must  be  observed  that  the  constitutional  amendment 
under  review  does  not  use  the  word  "  felony."  True,  at  common  law,  all  felo- 
nies were  infamous,  but  as  the  constitution  did  not  adopt  the  penal  code  of  the 
common  law,  and  as  consequently  there  are  no  common  law  crimes  against  the 
United  States,  how  does  it  happen  that  whatever  was  in  common  law  a  felony 
comes  to  be  infamous  when  an  offense  of  a  like  nature  is  declared  to  be  an 
offense —  but  not  a  felony  or  infamous  —  against  the  United  States,  punishable 
only  as  the  latter  had  enacted? 

Although  forfeitures  ceased  to  be  the  consequence  of  most  felonies  before  the 
adoption  of  the  United  States  constitution,  yet  the  designation  "felony"  re- 
mained. Still,  are  we  to  hold  that  all  felonies  under  the  United  States  consti- 
tution and  statutes  are  to  be  held  infamous,  notwithstanding  their  position 
before  the  law  had  been  essentially  changed?  Section  5326,  Revised  Statutes, 
declares  that  "no  conviction  or  judgment  shall  work  corruption  of  blood  or 
any  forfeiture  of  estate."  Again,  under  the  head  of  o^hun  falsi^  offenses 
were  infamous  which  were  followed  with  disqualification  as  witnesses  or  jurors. 
Many  offenses  which,  under  the  English  system,  involved  such  consequences  do 
not  do  so  now  under  many  American  codes,  and  especially  under  the  federal 
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laws.  So  far  as  observation  goes  there  are  but  two  offenses  expressly  denounced 
by  federal  statutes  as  infamous  within  the  meaning  of  the  common  law  defini- 
tion, yet  there  are  disqualifications  for  offices  in  a  few  others.  Shall  all  offenses, 
then,  involving  moral  turpitude,  be  held  technically  infamous?  What  shall  be 
the  tcbt,  the  punishment,  or  the  quality  of  the  act?  Most  modern  jurists  agree 
that  the  nature  of  the  punishment  is  not  the  criterion,  and  yet  many  of  tbera 
attempt  to  draw  a  sharp  distinction  at  the  walls  of  the  penitentiary.  If  the 
nature  of  the  punishment  does  not  affect  the  question,  why  is  it  that  they  make 
imprisonment  in  the  penitentiary  infamous  and  not  iraprisonntient  in  the  com- 
mon jail?  AH  familiar  with  federal  statutes  and  practice  know  that  persons 
convicted  can,  in  many  instances,  be  sentenced  to  imprisonment,  with  or  with- 
out hard  labor,  either  in  a  jail  or  penitentiary. 

It  is  very  difficult  to  reconcile  the  cases,  or  to  reach  a  definite  conclusion 
therefrom.  In  this  circuit  it  has  lately  been  held  that  thej)unishment  does  not 
give  character  to  the  offense,  although  the  later  decisions  are  not  in  accord  with 
what  theretofore  had  been  held  otherwise.  If  the  extent  or  place  of  punish- 
ment does  not  affect  the  question,  how  is  it  that  the  walls  of  the  penitentiary 
can  make  a  dividing  line  between  infamous  and  non-infamous  crimes?  It  must 
be  confessed  that  the  rulings  of  this  circuit  for  more  than  twenty  years  on  this 
subject  were  overthrown  by  the  MaarweU  and  other  cases,  and  properly  so. 
Hence,  the  test  is  not  where  the  criminal  may  be  imprisoned,  nor  what  at  com- 
mon law  would  have  been  the  designation  of  the  offense,  but  what  the  feJeral 
statute  prescribes.  It  is  veiy  difficult  to  understand  logically  what  rule  should 
be  observed,  in  the  light  of  many  decisions.  Shall  the  courts  pronounce  that 
every  felony  is  infamous,  merely  because  the  United  States  statute  denominates 
a  specific  offense  a  felony,  when  no  such  offense  was  known  to  the  common  law, 
and  consequently  could  not  be  infamous  when  the  constitution  was  adopted?  On 
the  other  hand,  if  congress  prescribes  an  offense  and  does  not  denominate  it  a 
felony,  and  yet  the  very  nature  of  the  offense  is  one  of  moral  turpitude,  but  the 
punishment  not  infamous,  can  the  court  say  it  is  infamous,  to  be  pursued  only 
through  indictments? 

It  will  be  seen  that  great  embarrassments  exist,  which  have  perplexed  the 
courts,  arising  not  from  the  constitutional  provision  alone,  but  from  United 
States  statutes.  Only  two  offenses  have  denominated  expressly  isigainst  them  dis- 
qualifications which  are  within  the  technical  definition  infamous,  unless  all 
felonies  are  to  be  so  considered,  and  certain  offenses  under  the  election  laws  per- 
taining to  disqualifications  for  office.  It  may  be  very  difficult  to  reconcile  cases 
with  right  reason  on  this  subject,  and  such  an  effort  will  be  foreborne.  With- 
out criticising  such  cases,  and  analyzing  them,  it  may  be  wiser  to  state  generally 
the  conclusions  reached,  and  to  give  the  elemental  thoughts  on  which  such  con- 
clusions rest.  As  at  the  date  of  the  constitution  there  were  no  offenses  under 
the  federal  law,  with  the  possible  exceptions  named,  is  not  the  character  of  each 
offense  thereafter  prescribed  to  be  determined  solely  by  the  statute?  Within 
recognized  rules  a  felony  is  infamous,  and  in  the  absence  of  such  a  designation 
the  offense  is  not  a  felony.  Hence,  if  an  offense  against  the  United  States  is 
defined,  and  the  same  is  not  denominated  a  felony,  and  no  infamous  punish- 
ment is  denounced,  how  can  a  court  decide  that  offense  to  be  without  the  con- 
stitutional provision?  Was  it  the  purpose  of  the  constitution  to  make  all 
offenses  that  congress  might  thereafter  prescribe,  to  take  their  quality,  not 
from  congressional  legislation,  but  from  the  common  law?  If  so,  was  not  the 
power  of  congress  restricted  as  to  offenses  not  known  to  the  common  law?    So 
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far  as  their  penal  consequences  might  extend, —  that  is,  if  congress  enacted 
that  certain  defined  acts  should  be  an  offense  against  the  United  States,  and 
attached  thereto  consequences  which  were  infamous, —  were  they  not  to  be  so, 
although  there  was  no  common  law  rule  on  the  subject?  In  other  words,  could 
not  coni^ress  declare  what  offenses  it  enacted  infamous  or  non-infamous,  as  it 
may  deem  wise? 

§  3001.  Reference  to  common  law  for  definition  of  terms. 

This  suggestion  leads  up  to  the  main  inquiry,  whether  congress  was  inhibited 
from  making  any  offense  a  felony  or  infamous  which  the  common  law  or  British 
statutes  did  not  recognize  as  such.  The  mere  statement  of  the  proposition  shows 
its  absurdity,  for  none  of  the  common  law  or  statutory  offenses  (British)  were 
United  States  offenses.  Whatever  congress  might  enact  thereafter  would  take 
its  character,  quality  and  punishment  solely  from  the  congressional  enactment. 
Although  courts  would  look  for  the  definition  of  terms  used,  if  they  were  com- 
mon law  terms,  to  tTie  common  law,  yet  they  could  not  enlarge  the  punishment 
beyond  what  the  federal  statutes  prescribe.  Similar  offenses  may  have  been 
capital  under  the  British  law.  Yet  congress  may  have  denounced  therefor  im- 
prisonment merely  for  a  limited  term,  or  merely  a  fine.  How,  then,  is  the 
offense  to  be  designated, —  according  to  the  federal  statutes,  which  must  alone 
govern,  or  accoidmg  to  the  common  law,  which  is  no  part  of  the  federal  sys- 
tem? Without  pursuing  further  this  abstract  line  of  thought,  which  leads  to  a 
7'eductio  ad  ahsimlum^  it  may  be  well  to  state  succinctly  the  views  of  this  court. 
At  the  adoption  of  the  United  States  constitution,  and  the  amendments  thereto, 
inasmuch  as  no  federal  offenses  had  been  defined,  it  w^as  prescribed  that  when- 
ever congress  should  declare  certain  acts  an  offense  and.  attach  thereto  capital 
punishments  or  infamy,  the  alleged  offender  should  not  be  brouglit  to  trial 
except  aftei'  indictment. 

§  3002.  Irtterposition  of  a  grand  jury  neceasaryy  when. 

The  nature,  functions  and  protective  duties  of  a  grand  jury  have  been  often 
defined  and  enforced  by  this  court.  But  the  question  under  consideration  is. 
When  is  thd  interposition  of  such  a  jury  essential?  It  may  be  stated  that  the 
foUow^ing  rules  should  prevail :  (1)  In  the  absence  of  a  federal  statute  there  is 
no  offense  cognizable  by  United  States  courts.  (2)  When  congress  has  declared 
an  offense,  it  is  what  congress  has  designated  it,  and  not  what  any  other  system 
of  jurisprudence  or  foreign  statutes  may  prescribe.  (3)  If  the  congressional 
statute  prescribes  infamy  the  offense  is  infamous.  (4)  If  congress  does,  with- 
out express  provisions  as  to  infamy,  make  the  offense  It  felony,  the  offense  must 
be  prosecuted  as  infamous  and  by  indictment.  Under  this  head  it  must  be 
observed  that  common  law  felonies,  or  offenses  of  like  nature,  are  not  within 
the  purview  of  the  constitution  unless  congress  so  enacts.  The  many  offenses 
under  the  British  law,  with  their  barbarous  consequences,  were  not,  and  in  some 
instances  (notablj%  treason)  could  not  be,  federal  law.  By  recognized  decisions 
and  definitions  all  felonies  were  infamous,  but  as  there  were  no  felonies  here 
i.ntil  congress  so  enacted,  whatever  offenses  congress  denounced,  not  as  felonies, 
but  as  misdemeanors,  could  not  fall  within  the  description  of  infamous  unless, 
independent  of  the  technical  definition  of  "felony,^'  they  fell  within  the  rule 
of  infamous  punishments,  so  expressly  denounced ;  or  possibly,  from  the  quality 
or  nature  of  the  offense,  as  crimen  falsi.  As  to  the  latter,  this  court  holds 
that  the  federal  statute  must  alone  prevail.  (5)  If  there  are  no  felonies  under 
the  federal  law  except  what  the  federal  statutes  so  denominate,  what  other 
federal  offenses  are  infamous?    As  has  been  already  stated,  there  are  only  two 
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6tatates  which  denounce  infamoas  pnnisbment;  that  is,  disqualification  within 
common  law  rules.  Considering  the  nature  of  the  United  States  government 
and  its  limitations  of  authority,  what  offenses  and  consequences  thereof  can 
obtain  within  its  jurisdiction  beyond  what  congress  enacts?  It  cannot  borrow 
authority  from  England  or  from  any  of  the  states  within  the  Union.  It  may 
be  that  British  statutes  or  law  and  state  statutes  measure  certain  offenses 
against  their  authority  very  differently  from  federal  statutes;  may  denounce 
against  them  punishments  of  infamy  or  otherwise,  while  the  federal  statutes 
treat  like  offenses  as  trivial.  United  States  courts  are  bound  to  follow  United 
States  statutes,  and  no  other,  in  criminal  cases. 

§  3003.  State  laws  do  not  control  in  respect  to  offenses  against  the  United 
States. 

It  has  been  urged  with  force  that  as  United  States  courts  are  bound  as  to 
rules  of  evidence  in  civil  cases  to  follow  the  state  authority,  that,  therefore,  if 
certain  offenses  under  state  laws  are  made  infamous  the  United  States  courts 
should  consider  infamous  cases  of  like  quality  as  to  turpitude  under  the  federal 
law.  But  is  not  this  a  begging  of  the  question?  The  diversity  or  incongruity 
of  federal  legislation  in  that  respect  need  not  be  discussed,  whereby  what  is  a 
rule  of  evidence  in  one  United  States  court  mav  not  be  the  rule  in  another, 
and  whereby  United  States  courts  are  not  governed  by  a  uniform  law  enacted 
by  congress,  but  are  made  subject  to  local  legislation,  contrary  to  the  spirit  of 
federal  jurisdiction  and  authority.  It  must  suffice,  however,  that  no  state  leg- 
islation can  enlarge  or  restrict  federal  authority,  nor  can  such  legislation  create 
or  qualify  a  federal  offense.  Each  state  may,  for  purposes  of  its  own,  desig- 
nate what  shall  be  considered  offenses  against  its  authority,  and  characterize 
them  as  felonies  or  otherwise;  but  its  legislation  in  such  respects  cannot  over- 
ride federal  laws,  or  supply  their  supposed  defects,  in  matters  exclusively 
within  federal  cognizance;  hence,  United  States  courts  cannot  look  testate 
legislation  for  assistance.  If,  then,  congress  passes  a  statute  against  frauds  of 
various  kinds,  which,  under  the  common  law,  would  fall  respectively  under  the 
designation  of  infamous  or  non-infamous,  should  a  United  States  court  fall 
back  on  the  common  law  to  ascertain  the  nature  and  quality  of  this  newly- 
created  offense,  and  attach  consequences  which  congress  has  not  done?  Tbjse 
questions  have  generally  been  discussed  as  if  whatever  offense  congress  declared 
was  to  be  considered,  not  as  what  congress  enacted,  but  as  what  like  offenses 
by  analogy  were  considered  at  common  law  or  by  slate  statutes.  At  this  point 
tiie  logical  difficulty  occurs.  If  congress  alone  can  say  what  shall  be  an  offense 
under  the  United  States  laws  and  prescribe  the  punishment  therefor,  how  can 
the  courts  go  beyond  such  congressional  enactments?  What,  then,  independent 
of  felonies,  shall  be  considered  in  the  United  States  courts  infamous  crimes, 
within  the  meaning  of  the  fifth  amendment  of  the  constitution?  The  answer 
should  be,  such  offenses  and  such  only  as  congress  has  declared  to  be  infamous. 
Whence  does  a  United  States  court  derive  authority  in  criminal  cases  to  go  be- 
yond the  United  States  statutes?  Hence  cases  not  declared  felonies  or  infa- 
mous can  be  prosecuted  by  information.  It  is  true  that  congress  in  its  wisdom 
has  chosen  to  denominate  many  trivial  offenses,  involving  no  moral  turpitude, 
felonies,  and  not  so  to  denominate  many  of  the  gravest  crimes;  j^et  the  courts 
are  bound  thereby.  In  these,  as  in  many  other  matters,  courts  can  only  say: 
Sic  ita  lex  sci'ipta  est 

§  3004.  There  are  7io  federal  offenses  except  such  as  congress  prescribes. 

After  a  careful   examination  of  the  many  authorities  cited,  English  and 
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American,  it  seems  that  the  true  solution  of  the  vexed  question  must  be  found 
in  the  fact  that  there  are  no  federal  offenses  except  such  as  congress  prescribes, 
and  that  if  congress  declares  an  offense  capital  or  infamous,  the  accused  has  a 
right  to  exact  the  intervention  of  a  grand  jury.  This  rule  is  to  be  taken  with 
the  qualification  that  all  declared  felonies  are  to  be  construed  infamous.  If 
congress  does  not  choose  to  declare  an  offense  a  felony,  or  make  it  infamous,  it 
cannot  be  so  considered  in  a  United  States  court.  These  views  may  not  be  in 
accord  with  those  expressed  by  some  courts,  and  especially  by  those  who  decide 
that  the  quality  or  character  of  the  offense  is  or  is  not  to  be  determined  by  the 
punishment.  After  felonies  under  the  British  law  had  been  specifically  defined 
as  determinable  solely  by  the  consequent  punishment,  the  English  courts 
adopted  another  rule,  which  has  been  generally  followed  in  this  country, 
whereby  the  nature  of  the  punishment  was  held  not  to  determine  the  charac 
ter  of  the  offense.  Still  the  struggle  remains  under  federal  statutes  whether, 
in  the  absence  of  a  designation  of  the  offense  as  a  felony  or  misdemeanor,  the 
court  should  look  to  the  prescribed  punishment  to  ascertain  the  true  classifica- 
tion. Many  acts  of  congress  prescribe  hard  labor,  or  imprisonment  in  the  peni- 
tentiary, with  or  without  hard  labor  for  a  defined  term,  or  imprisonment  solely, 
or  fine  and  imprisonment,  etc.,  in  most  instances  leaving  the  place  of  the  impris- 
onment in  the  discretion  of  the  court.  Is  it,  then,  to  be  held  as  a  legal  proposi- 
tion that  imprisonment  in  the  penitentiary,  which  is  often  at  the  discretion  of 
the  court,  makes  the  offense  infamous,  whereas  if,  in  its  discretion,  the  impris- 
onment were  ordered  to  be  in  the  common  jail  it  would  be  non-infamous? 
Again,  if  the  imprisonment  ordered  is  for  more  than  a  year,  although  hard 
labor  is  not  denounced,  yet  the  sentence  may  be  to  the  penitentiary.  Shall  such 
shifting,  discretionary  and  arbitrary  rules  settle  the  important  constitutional 
question  presented  ?  That  is,  if  the  court  chooses  to  make  the  place  of  imprison- 
ment, on  conviction,  in  the  penitentiary,  the  offense  is  infamous;  otherwise  not. 
Suppose  trial  and  conviction  had  on  an  information  under  any  of  the  many 
statutes,  where  it  is  in  the  discretion  of  the  court  to  sentence  to  the  common 
jail  or  to  the  penitentiary,  or  to  fine  and  imprisonment,  or  imprisonment  alone, 
with  or  without  hard  labor,  etc.,  and  the  court  in  its  discretion  sentences  to  the 
penitentiary,  does  the  offense  thereby  become  infamous;  whereas,  if  the  sen- 
tence had  been  to  the  jail  or  to  payment  of  a  fine  it  would  have  been  non- 
infamous? 

,  But  all  are  of  the  opinion  that  it  is  not,  as  a  general  rule,  the  punishment 
which  determines  the  nature  of  the  offense,  and  if  it  were  not  so  the  absurd 
result  would  follow  that  in  the  cases  above  supposed  the  character  of  the 
offense  would  not  depend  on  its  intrinsic  quality,  but  on  the  discretion  of  the 
judge  who  passes  sentence.  These  extreme  illustrations  are  presented  in  order 
to  show  the  importance  of  having  some  well  defined  rules  which  all  can  under- 
stand. It  has  been  deemed  better  not  to  pass  through  a  careful  analysis  of  the 
many  cases  cited,  or  to  review  the  same,  but  to  present  the  subject  with  its 
attendant  difficulties. 

§  3005.  What  offenses  are  infamous. 

The  conclusions  reached  are  that  under  the  United  States  constitution  and 
statutes  there  are  no  infamous  crimes  except  those  therein  denounced  as  capital 
or  felonies,  or  punished  with  disqualification  as  witnesses  or  jurors.  If  con- 
gress makes  an  offense  infamous,  it  must  be  prosecuted  through  indictment;  if 
it  makes  it  non-infamous,  it  can  be  pursued  through  information.  This  neces- 
sarily follows  from  the  fact  that  under  the  United  States  constitution  there  are 
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no  criminal  offenses  other  than  what  congress  prescribes,  and  unless  it  declares 
directly  or  inferentially  that  an  offense  is  infamous  it  must  be  pronounced 
otherwise.  There  is  no  other  safe  or  consistent  rule.  A  reference,  therefore, 
to  the  statute,  cited  at  the  beginning  of  this  opinion,  makes  it  clear  that  the 
offense  charged  is  not  infamous  within  the  rules  herein  stated.  The  fact  that 
imprisonment  "at  hard  labor"  is  denounced  does  not  make  the  offense  infa- 
mous within  the  purview  of  the  constitution,  and  consequently  the  case  was 
rightly  tried  on  information.     The  motion  in  arrest  is  overruled, 

UNITED  STATES  v.  MAXWELL. 
(Circuit  Court  for  Missouri:  3  Dillon,  275-281.    1875.) 

Information  for  violation  of  the  internal  revenue  laws. 

Opinion  by  Dillon,  J. 

Statement  of  Facts. — The  offense  charged  in  the  information  is  a  misde- 
meanor, and  not  a  "  capital  or  otherwise  infamous  crime."  The  defendant  was 
originally  arrested  by  virtue  of  a  warrant  issued  by  a  commissioner  of  the 
United  States  upon  a  complaint  duly  made  to  him  under  oath,  showing  proba- 
ble cause.  There  is,  therefore,  no  ground  to  claim  that  the  guaranties  of  per- 
sonable liberty  secured  by  the  fourth  amendment  to  the  constitution  have  been 
violated,  which  provides  that  "no  warrants  shall  issue,  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched  and  the  person  or  things  to  be  seized."  The  information  was 
afterwards  filed  by  leave  of  court,  and  the  defendant,  after  pleading  guilty, 
moved  in  arrest  of  judgment.  This  motion  must  be  sustained  if  there  is  no 
authority  of  law  for  the  prosecution  of  such  misdemeanors  in  the  federal  courts 
by  criminal  information. 

§  8006.  An  infamous  crime  is  one  that  subjects  Hie  offender  to  infamous  pufi- 
ishment. 

The  fifth  amendment  to  the  federal  constitution  provides  that  "no  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crim€  unless  upon 
presenJbment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces  or  in  the  militia  when  in  actual  service  in  time  of  war  or  other 
public  danger."  The  offense  charged  against  the  defendant  is  not  a  "capital 
or  infamous  crime."  The  words  "  infamous  crime  "  have  a  fixed  and  settled 
meaning.  In  a  legal  sense  they  are  descriptive  of  an  offense  that  subjects  a 
person  to  infamous  punishment  or  prevents  his  being  a  witness.  The  fact  that 
an  offense  may  be,  or  must  be,  punished  by  imprisonment  in  the  penitentiary 
does  not  necessarily  make  it,  in  law,  infamous.  1  Bish.  Or.  L.,  sees.  70,  644; 
Rex  V.  Hickman,  1  Moody,  34;  Commonwealth  v.  Shaver,  3  Watts  ife  Serg., 
338;  Russ.  Crimes,  126;  1  Qreeni.  Ev.,  sees.  372,  373;  People  t>.  Whipple,  9 
Cow.,  707;  United  States  v,  Shepard,  1  Abb.,  431,  439  (§§  3195-99,  infra).  The 
constitutional  provisions,  therefore,  as  to  the  mode  of  prosecuting  capital  and 
other  infamous  offenses,  have  no  application  to  the  misdemeanor  set  forth  in  the 
information. 

§  3007.  Offenses  not  capital  or  infamous  may  he  prosecuted  on  information. 

But  the  question  remains,  whether  other  than  capital  and  infamous  offenses 
may  be  prosecuted  in  any  other  mode  than  upon  presentment  or  indictment  of 
a  grand  jury.  In  other  words,  must  all  federal  offenses  of  whatever  character 
or  grade  be  prosecuted  npon  an  accusation  made  by  a  grand  jury?  The  con- 
stitutional provision  above  quoted  does  not  say  that  all  offenses  must  be  prose- 
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cuted  with  the  sanction  of  a  grand  jury,  but  only  that  certain  classes  of 
ofifenses  must  be.  The  fair  implication  is  that  offenses  other  than  those  falling 
within  the  classes  specially  described  may  be  prosecuted  otherwise  than  by  the 
intervention  of  a  grand  jury.  And  certainly  as  respects  offenses  not  capital 
and  not  infamous,  there  is  no  restriction  upon  congress  aS^to  the  mode  of  pro- 
cedure; and  as  to  such  offenses  it  is  entirely  competent  for  congress  to  provide 
that  they  shall  be  prosecuted  upon  indictment  or  information,  or  in  either  mode. 
But  there  is  no  act  of  congress  prescribing  in  terms  that  such  offenses  shall  be 
proceeded  against  upon  indictment  or  by  information,  or  otherwise.  Of  course 
they  may  be  prosecuted  by  indictment.  This  is  admitted;  and  it  is  clear  from 
the  fifth  constitutional  amendment  and  from  various  provisions  of  acts  of  con- 
gress in  relation  to  grand  juries,  etc.,  that  it  is  contemplated  that  crimes  of  all 
grades  may  be  .prosecuted  upon  the  presentment  or  indictment  of  a  grand  jury. 
But  is  it  contemplated  that  all  offenses  although  not  infamous  must  be  thus 
prosecuted?  There  is  no  act  of  congress  to  that  effect;  and  no  specific  declara- 
tion of  its  will  for  or  against  prosecutions  by  criminal  information. 

§  3008*  Procedure  by  information  discussed. 

Criminal  prosecution  for  misdemeanors  was  a  familiar  mode  of  procedure  in 
England,  "  as  ancient,"  says  Blackstone  (4  Com.,  309),  "  as  the  common  law  it- 
self;"  and  was  the  only  existing  mode  of  prosecution,  it  seems,  except  by 
indictment  or  presentment  of  a  grand  jury.  Id.,  308.  It  was  a  mode  in  daily 
and  constant  use  in  England  at  the  time  of  the  American  Revolution,  as  well 
as  in  the  American  colonies.  This  was  well  known  when  the  fifth  amendment 
of  the  constitution  was  adopted,  w^hich  provided  only  for  the  previous  action 
of  a  grand  jury  in  capital  or  otherwise  infamous  offenses.  If  it  had  been  in- 
tended wholly  to  prohibit  prosecution  by  information,  language  expressive 
of  such  intention  would  have  been  used.  Congress  has  never  enacted  a  code  of 
criminal  procedure,  and  the  states  have  no  power  to  prescribe  either  modes  of 
proceeding  or  rules  of  evidence  in  prosecutions  for  federal  offenses.  In  a  gen- 
eral way  the  federal  courts  must  be  governed  in  these  respects  by  the  common 
law,  with  the  modifications  pointed  out  by  the  supreme  court.  United  States 
V.  Eeid,  12  How.,  361  (§§  2694-99,  supra).  Congress,  nevertheless,  created  fed- 
eral offenses,  and  clothed  the  federal  courts  with  jurisdiction  over  such  offenses, 
and  no  legal  reason  exists,  in  the  absence  of  express  legislation,  why  such  must 
be  prosecuted  in  only  one  of  the  two  well-known  common  law  methods. 

Owing  to  causes  not  necessary  here  to  notice  (4  Bl.  Com.,  309,  310),  the  pro- 
ceeding by  information  was  unpopular  in  England,  and  doubtless  also  in  the 
colonies,  and  it  has  in  many  of  the  states,  from  a  very  early  day,  been  either 
restricted  or  prohibited.  In  the  law  lectures  of  Judge  Wilson,  one  of  the 
justices  of  the  supreme  court  of  the  United  States,  which  were  delivered  in 
1790,  he  recognizes  an  information  in  the  name  of  the  state  as  one  mode  of 
prosecuting  crimes  and  offenses,  and  after  referring  to  the  two  kinds  (one 
strictly  public,  and  the  other  at  the  instance  of  a  private  person  or  informer)  says : 
"Restraints  have,  in  England,  been  imposed  upon  the  last  species;  but  the 
first  —  those  at  the  king's  own  suit,  filed  by  his  attorney -general  —  are  still 
unrestrained.  4  Bl.  Com.,  307.  By  the  constitution  of  Pennsylvania,  both 
kinds  are  effectually  restricted.  By  that  constitution,  however,  informations 
are  still  suffered  to  live,  but  they  are  bound  and  gagged.  They  are  confined 
to  official  misdemeanors;  and  even  against  those  they  cannot  be  filed  but  by 
leave  of  the  court.    By  that  constitution  no  person  shall,  for  any  indictable 
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offense,  be  proccv.cled  against,  criminally,  or  by  information,  unless  by  leave  of 
the  court,  for  oppression  and  misdemeanor  in  office."  3  Wilson's  Works,  144, 
145.  See,  also,  4  Wend.  Bl.  Com.,  309,  note,  as  to  bill  of  rights  and  decisions 
in  New  York;  Whart.  Cr.  L.  (7th  ed.),  sec.  213.  Thus,  by  constitutional  pre- 
vision and  positive  legislation  in  the  states,  informations,  as  a  mode  of  criminal 
prosecutions,  were  either  very  much  restricted  or  abolished,  and  the  result  was 
that,  in  the  state  courts,  the  prevailing  melhod  of  prosecution  was  by  indict- 
ment, and  naturally  the  same  practice  obtained  in  the  federal  courts. 

But  the  constitutional  provision  (fifth  amendment)  leaves  all  offenses  open  to 
prosecution  by  information,  except  those  which  are  capital  or  infamous,  and 
there  is  no  enactment  of  congress  preventing  a  resort  to  this  mode  of  procedure. 
On  the  contrary,  there  are  provisions  in  several  acts  of  congress  which  imply 
that  informations  may  be  filed  for  criminal  offenses.  1  Stats,  at  Large,  p.  98, 
sees.  7,  32;  2  Stats,  at  Large,  p.  290,  sec.  3;  3  Stats,  at  Large,  p.  305,  sec.  179; 
14  Stats,  at  Large,  p.  145,  sec.  179.  And  it  has  been  several  times  expressly 
adjudged  that  offenses  not  capital  or  otherwise  infamous  may  be  prosecuted  in 
the  federal  courts  by  information.  United  States  v.  Waller,  1  Saw.,  701  (Field 
and  Sawyer,  JJ.);  United  States  v.  Shepard,  1  Abb.,  431  (§§  3195-99,  iV«) 
(Withey,  J.);  United  States  v,  Ebert,  1  Cent.  L.  J.,  205  (Krekel,  J.).  And 
such  seems  to  have  been  the  opinion  of  Mr.  Justice  Story.  United  States  i>. 
Mann,  1  Gall.,  3;  1  id.,  552,  554.  And  see  Walsh  v.  United  States,  3  Woodb. 
ife  M.,  341;  Bish.  Cr.  Pr.,  sees.  604,  611;  contra,  United  States  tK  Joe,  4  Gh. 
Leg.  K,  105.  In  The  United  States  v.  Isham,  17  Wall.,  496.  In  the  United 
States  V.  Buzzo,  18  Wall.,  125,  the  proceeding  by  criminal  information  does  not 
seem  to  have  been  questioned  in  either  court.  See,  also.  Territory  of  Nebraska 
V.  Lock  wood,  3  Wall.,  236;  Stockwell  v.  United  States,  13  Wall.,  542. 

§  3009.   When  process  by  information  may  he  used. 

We  are  of  the  opinion,  therefore,  that  offenses  not  capital  or  infamous  may, 
in  the  discretion  of  the  court,  be  prosecuted  by  information.  We  cannot  recog- 
nize the  right  of  the  district  attorney  to  proceed  on  his  own  motion,  and  shall 
require  probable  cause  of  guilt  to  appear  by  the  oath  of  some  credible  person 
before  we  will  allow  an  information  to  be  filed  and  a  warrant  of  arrest  to  issue. 
But  with  these  safeguards  there  is  no  more  reason  to  fear  an  oppressive  use  of 
information  than  there  is  reason  to  fear  an  abuse  of  the  powers  of  a  grand  jury. 
Where  the  accusation  is  a  grave  one,  or  where  the  charge  seems  to  be  doubtful, 
the  court  will  refuse  leave  to  file  an  information  and  compel  the  district  attor- 
ney to  lay  it  before  a  grand  jury.  But  it  is  well  known  that  the  internal  reve- 
nue laws  have  created  a  large  number  of  minor  offenses,  many  of  them  involving 
no  moral  turpitude,  and  that  the  cost  of  proceeding  bj'  a  grand  jurj'  and  the 
delay  are  burdensome  and  inconvenient  both  to  the  government  and  the  defend- 
ant. In  this  class  of  cases,  most  of  which  are  not  defended,  great  and  unneces- 
sary expense  will  be  saved  by  proceeding  by  information,  and  we  not  only  think 
the  practice  legal,  but  one  which,  in  cases  of  this  kind,  should,  with  the  restric- 
tions above  mentioned,  be  adopted  and  encouraged  rather  than  condemned. 
The  courts  in  this  country  have  never  been  made  the  instruments  of  power  in 
oppressing  the  citizen,  and  it  can,  perhaps,  further  be  safely  affirmed  that  the 
government  has  yet  to  attempt  to  make  use  of  the  machinery  of  the  law  for 
that  purpose;  and  if  it  should,  it  seems  quite  probable  that  it  would  be  as  easy 
to  secure  an  indictment  from  a  grand  jury,  as  the  consent  of  the  court  to  the 
filing  of  an  information.    This  line  of  observation  is,  however,  scarcely  called 
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for,  since  the  court  is  only  concerned  on  this  motion  with  tiie  lawfulness  of  a 
prosecution  by  information,  and  is  not  obliged  to  vindicate  the  propriety  or 
policy  of  this  mode  of  procedure.  The  motion  in  arrest  of  judgment  is  over- 
ruled. 

Keekel,  J.,  concurs. 

UNITED  STATES  v,  YATES 
(District  Court,  Eastern  District  of  New  York;  6  Federal  Reporter,  861-867.    1881.) 

Opinion  by  Benedict,  D.  J. 

Statement  OF  Facts. —  Andrew  Yates  was  charged  by  an  information  with 
having  passed  counterfeit  trade  dollars  with  intent  to  defraud,  in  violation  of 
the  statute  of  the  United  States  in  such  case  made.  R.  S.,  §  5i57,  as  amended 
by  act  of  January  16,  1877  (19  St.  at  Large,  223).  Upon  arraignment  he 
pleaded  not  guilty.  Having  been  tried  and  convicted  upon  such  informa- 
tion and  plea,  he  now  moves  in  arrest  of  judgment  upon  the  ground  that  a 
prosecution  upon  an  information  filed  by  the  district  attorney,  instead  of  an 
indictment  of  a  grand  jury,  for  the  crime  charged  against  him,  is  in  violation 
of  the  constitution  of  the  United  States.  The  language  of  the  constitution 
relied  on  is  found  in  the  fifth  amendment,  and  is  as  follows:  '*  No  person  shall 
be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury." 

§  3010.  T/ie  crime  of  passing  cnwiterfeit  trade  doVars  is  not  an  ^^  infamous 
crime.''* 

The  question  for  determination,  therefore,  is  whether  the  crime  of  passing 
counterfeit  trade  dollars  is  an  infamous  crime  within  the  meaning  of  the 
fifth  amendment  of  the  constitution.  The  act  of  passing  counterfeit  money, 
with  intent  to  defraud,  was  one  of  common  occurrence  in  England  prior  to  and 
at  the  time  of  the  adoption  of  our  constitution,  and  the  character  of  the  act, 
as  fixed  by  the  statutes  of  England  in  force  at  the  time  of  the  adoption  of  the 
fifth  amendment,  will  furnish  a  good  test  by  which  to  determine  whether  the 
oflFense  was  intended  to  be  covered  by  the  words  "  infamous  crime  "  in  the  fifth 
aniendment.  By  the  laws  of  England  from  an  earl}'  period  a  clear  distinction 
between  the  act  of  coining  and  the  act  of  passing  counterfeit  coin  had  been 
maintained.  The  former  was,  by  the  statutes  of  Elizabeth  (1  Hale,  P.  C, 
224),  placed  in  the  highest  class  of  crimes,  and  punished  with  death,  upon  the 
ground  that  the  royal  majesty  of  the  crown  was  affected  by  such  act  in  a  great 
prerogative  of  government.  1  Russ.  on  Crimes,  54.  The  act  of  passing  coun- 
terfeit coin  was  nothing  more  than  a  cheat.  Prior  to  the  statute  15  Geo.  II., 
c.  28,  there  does  not  appear  to  have  been  any  statute  of  England  whereby  the 
mere  act  of  passing  counterfeit  coin,  with  intent  to  defraud,  was  made  a  crime. 
It  was  punishable  as  a  cheat  at  common  law,  but  not  otherwise.  1  Russ.  on 
Crimes,  75. 

The  statute  (15  Geo.  II.,  c.  28)  made  it  a  statutory  offense  to  utter  or  tender 
in  payment  counterfeit  coin  in  gold  or  silver,  and  this  statute,  after  reciting 
that  "  whereas  the  uttering  of  false  money,  knowing  it  to  be  false,  is  a  crime  fre- 
quently committed  all  over  the  kingdom,  and  the  offenders  therein  are  not  de- 
terred by  reason  that  it  is  only  a  misdemeanor  and  the  punishment  often  but 
small,"  provides  that  the  offender,  for  the  first  offense,  shall  suffer  six  months' 
imprisonment  and  give  sureties  for  good  behavior  during  six  months;  that  upon 
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Conviction  a  second  time  for  a  like  offense  the  offender  shall  suffer  two  years' 
imprisonment  and  give  sureties  for  good  behavior  during  two  years;  and  that 
upon  a  third  conviction  for  a  like  offense  thef  offender  shall  be  deemed  a  felon. 
The  provisions  of  this  statute,  taken  in  connection  with  the  prior  condition  of 
the  law  upon  this  subject  in  England,  are  sufficient  to  show  that,  at  the  time  of 
the  adoption  of  the  fifth  amendment,  the  act  of  passing  counterfeit  coin  was 
not,  by  the  laws  of  England,  included  among  infamous  crimes.  Judging  from 
the  law  of  England,  as  it  was  understood  to  be  at  the  time  of  the  adoption  of 
the  fifth  amendment,  the  conclusion  would,  therefore,  be  that  the  act  of  pass- 
ing counterfeit  coin  was  not  intended  to  be  included  among  infamous  crimes, 
within  the  meaning  of  the  fifth  amendment.  The  same  conclusion  is  reached 
by  applying  the  principles  of  the  common  law  to  the  act  here  charged  against 
the  defendant.  The  rule  of  the  common  law,  by  which  to  determine  whether 
an  act  was  infamous  or  not,  is  given  in  United  States  v.  Block,  4  Saw.,  214 
(§§  3012-15,  infra),  where  it  is  said  that  at  common  law  a  crime  involving  a 
charge  of  falsehood,  must,  to  be  infamous,  not  only  involve  a  falsehood  of  such 
a  nature  and  purpose  as  makes  it  probable  that  the  party  committing  it  is 
devoid  of  truth  and  insensible  to  the  obligation  of  an  oath,  but  the  falsehood 
must  be  calculated  to  injuriously  affect  the  public  administration  of  justica 
Tried  by  this  test,  the  act  of  passing  counterfeit  coin  with  intent  to  defraud  is, 
manifestly,  not  infamous. 

The  rule  of  the  common  law,  as  above  stated,  seems  to  be  recognized  in  the 
statutes  of  the  United  States,  inasmuch  as  section  5392  contains  a  specific  pro- 
vision that  a  conviction  for  perjury  shall  render  the  offender  incapable  of  giv- 
ing testimony  in  any  court  of  the  United  States;  and,  so  far  as  I  have  discovered, 
a  similar  effect  has  not  been  given  by  statute  to  any  other  crime.  But  I  do 
not  see  how  the  question  under  consideration  must  not  be  considered  as  dis-  ', 
posed  of  by  the  decision  of  the  supreme  court  of  the  United  States  in  the  case 
of  Fox  V.  State  of  Ohio,  5  How.,  410  (Const.,  §§  496-500),  where  the  power  of 
a  state  to  punish  the  act  of  passing  a  counterfeit  coin  of  the  United  States 
with  intent  to  defraud  was  called  in  question  and  upheld  upon  the  ground  that 
it  was  a  mere  cheat.  It  will  not  be  pretended,  I  think,  that  any  act,  such  as 
the  act  of  passing  counterfeit  coin  is  described  to  be  by  the  supreme  court  in 
the  case  of  Fox  v.  State  of  Ohio,  was,  by  the  common  law,  deemed  to  be  an 
infamous  crime.  The  effect  of  the  decision  of  the  supreme  court  in  Fox  v. 
State  of  Ohio  is  in  nowise  modified  by  the  subsequent  decision  of  the  same 
court  in  United  States  v.  Marigold,  9  IIow.,  560,  where  the  power  of  the  United 
States  to  punish  the  act  of  passing  counterfeit  coin  of  the  United  States  was 
upheld  upon  the  ground  that  the  court  traced  "both  the  offense  and  the  au- 
thority to  punish  it  to  the  power  given  by  the  constitution  to  coin  mone3^  and 
to  the  correspondent  and  necessary  power  and  obligation  to  protect  and  to  pre- 
serve in  its  purity  this  constitutional  currency  for  the  benefit  of  the  nation;" 
for  in  United  States  v.  Marigold  the  court  is  careful  to  re-affirm,  in  express 
terms,  all  the  doctrines  declared  in  Fox  v.  State  of  Ohio.  So  that,  according 
to  the  laws  of  the  United  States,  as  expounded  by  the  supreme  court  of  the 
United  States,  the  act  of  passing  counterfeit  coin  with  intent  to  defraud  is,  in 
its  nature,  nothing  more  than  a  cheat.  Authority  in  the  United  States  to 
punish  this  form  of  cheating  results  from  the  obligation  cast  upon  the  United 
States  by  the  grant  of  power  to  coin  money,  but  the  character  of  the  act  is  not 
changed  thereby.     It  is  still  a  cheat  and  nothing  more. 

It  is  pushing  the  argument  too  far  to  say  that  the  supreme  court,  in  uphold- 
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ing  the  authority  of  the  United  States  to  punish  the  passing  of  counterfeit  coin 
upon  the  ground  that  the  eflfect  of  such  an  act  was  to  interfere  with  the 
government  in  the  discharge  of  its  obligations  under  the  constitution,  has  placed 
the  act  of  passing  counterfeit  coin  in  the  same  category  with  coining,  and  that, 
because  coining  was  infamous  at  common  law,  passing  counterfeit  6oin  must 
now  be  held  infamous.  This  mo:le  of  reasoning  would  lead  to  the  conclusion 
that  all  crimes  punishable  by  the  United  States  are  infamous,  and  must  be 
prosecuted  upon  the  indictment  of  a  grand  jury ;  for,  except  in  a  single  instance 
(Const.,  art.  1,  sec.  8),  all  the  power  to  create  offenses  possessed  by  the  United 
States  is  a  resulting  power  derived  from  the  obligations  created  by  the  consti- 
tution. 

The  act  of  passing  an  unstamped  check  is  plainly  enough  an  interference 
with  the  government  in  the  discharge  of  its  obligation  to  levy  and  collect  taxes, 
and  probably  nothing  else.  But  a  prosecution  of  such  an  act  by  information 
has  passed  under  the  consideration  of  the  supreme  court  without  objection 
(United  States  v.  Isham,  17  Wall.,  496),  and  many  offenses  of  a  character  to 
touch  the  prerogatives  of  the  government  have  been  prosecuted  by  information, 
both  in  the  circuit  and  district  courts  of  the  United  States,  United  States  v. 
Maxwell,  and  cases  cited,  3  Dill.,  275  (§§  3006-3009,  supra).  Before  dismissing 
the  subject  it  is  proper  to  add  that  it  is  not  seen  that  the  question  under  dis- 
cussion is  affected  by  the  circumstance  that  the  statute  creating  the  offense 
prescribes  imprisonment  at  hard  labor,  and  does  not  declare  the  offense  to  be 
infamous  or  a  felony.  The  omission  to  declare  the  crime  a  felony  furnishes,  no 
doubt,  a  reason  for  considering  the  crime  to  be  a  misdemeanor,  but  the  fact 
that  the  offense  is  a  misdemeanor  is  not  conclusive  of  the  question  whether  it 
be  an  infamous  crime  or  not;  nor  can  the  crime  be  held  infamous  from  the  fact 
that  it  is  punishable  by  hard  labor. 

§  301 1.  Hules  hy  which  to  determine  whether  a  crime  is  infamous. 

By  the  statutes  of  many  states  any  crime  punishable  by  hard  labor  is  a 
felony,  but  no  such  test  is  furnished  by  the  statutes  of  the  United  States.  In- 
deed, a  provision  declaring  that  "a  felony,  under  any  law  of  the  United  States, 
is  a  crime  punishable  with  death,  or  by  imprisonment  at  hard  labor,"  and  that 
"every  other  crime  is  a  misdemeanor,"  submitted  by  the  revisers  of  the  statutes 
in  their  draft,  was  rejected.     See  2  Draft  Rev.  St.,  2561,  title  "Crimes." 

In  early  times  the  character  of  the  crime  was  determined  by  the  punishment 
inflicted,  but  in  modern  times  the  act  itself,  its  nature,  purpose  and  effect,  are 
looked  at  for  the  purpose  of  determining  whether  it  be  infamous  or  not.  The 
People  V,  Whipple,  9  Cow.,  708;  2  Starkie  on  Ev.,  part  4,  p.  715.  And  while 
under  our  constitution  the  legality  of  an  information  may  be  affected  by  the 
nature  of  the  punishment  to  this  extent,  that  by  virtue  of  the  fifth  amendment 
an  information  is  not  legal  in  any  case  where  the  punishment  is  death, —  and 
such  was  the  punishment  prescribed  for  the  act  of  passing  counterfeit  money 
by  the  act  of  1790,  repealed  by  the  act  of  March  3,  1825, —  in  all  other  cases 
the  legality  of  a  prosecution  by  information,  not  prohibited  by  positive  statute, 
must,  as  I  conceive,  depend  upon  the  judicial  question  whether  the  nature, 
purpose  and  eflfect  of  the  act  made  criminal  is  such  as  to  bring  it  within  the 
meaning  of  the  term  "  infamous  crime,"  as  that  term  was  understood  at  common 
law,  and  cannot  be  determined  by  reference  to  any  declaration  on  the  subject 
contained  in  the  statute,  or  by  the  nature  of  the  punishment  which  the  statute 
prescribes.    Any  other  rule  would  place  it  in  the  power  of  the  legislature  to 
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nullify  the  provision  in  the  constitution  by  declaring  that  no  offense  agaiust 
the  United  States  shall  be  an  infamous  crime. 

But  if  the  rule  be  otherwise,  and  it  be  competent  for  the  legislature  to  desig- 
nate what  offenses  against  the  United  States  are  infamous  crimes,  or  to  make  a 
crime  infamous  by  declaring  it  to  be  a  felony,  the  result  here  would  be  the 
same,  because  the  statute  is  silent  on  the  subject;  and,  in  the  absence  of  some 
positive  provision,  the  presumption  is  against  an  intention  to  make  an  offense 
an  infamous  crime.  United  States  v.  Cross,  1  MacArth.,  149.  For  these 
reasons  I  am  of  the  opinion  that  the  prosecution  of  the  accused  for  the  cri Die  of 
passing  counterfeit  trade  dollars  by  an  information  instead  of  by  an  indictment 
is  legal,  and  that  judgment  may  proi>erly  be  pronounced  upon  the  verdict 
rendered.  In  order  to  prevent  the  delay  attendant  upon  a  removal  of  the  case 
to  the  circuit  court  by  writ  of  error,  under  the  statute  of  March  3,  1879  (20  St. 
at  Large,  354),  Judge  Blatchford  consented  to  listen  to  the  argument  made 
upon  this  motion,  and  I  am  authorized  to  say  that  he  concurs  in  this  opinion. 

UNITED  STATES  v.  BLOCK. 
(District  Court  for  Oregon:  4  Sawyer,  211-216.     1877.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  The  information  sought  to  be  filed  charges  the  de- 
fendant with  "  wilfully  and  fraudulently  omitting  from  the  inventory  of  the 
effects  of  Abraham  L  Block  and  M.  S.  Block,  partners"  and  bankrupts,  on 
July  14,  1876,  the  sum  of  $2,500  in  money,  belonging  to  the  estate  of  said 
bankrupts,  contrary  to  subdivision  6  of  section  5132  of  the  Revised  Statutes. 
In  pursuance  of  a  rule  granted  at  the  time  of  making  the  application,  the  de- 
fendant, by  his  counsel,  showed  cause  against  the  motion;  that  the  crime 
charged  in  the  information  was  "infamous,"  and  therefore  within  the  prohibi- 
tion contained  in  the  fifth  amendment  to  the  national  constitution. 

§  3012.    What  is  an  infaf/wu-'i  cninc  at  common  laio. 

The  term  infamous —  without  fame  or  good  report  —  was  applied  at  com- 
mon law  to  certain  crimes,  upon  the  conviction  of  which  a  person  became  incom- 
petent to  testify  as  a  witness.  This  was  so,  upon  the  theory  that  a  person 
would  not  commit  a  crime  of  such  heinous  character,  unless  he  was  so  depraved 
as  to  be  altogether  insensible  to  the  obligation  of  an  oath,  and  therefore  was 
unworthy  of  credit.  1  Greenl.  Ev.,  sec.  372.  These  crimes  are  said  to  be 
treason,  felony,  and  the  crimen  falsi.  Id.,  sec.  373;  1  Phil.  Ev.,  2S;  Barker  u. 
People,  20  Johns.,  460.  As  to  treason  and  felony,  the  authorities  are  agreed, 
but  as  to  what  or  whether  all  species  of  the  crimen  falsi  are  to  be  considered 
infamous  there  is  some  apparent  disagreement  among  them.  The  term  is  bor- 
rowed from  the  civil  law,  where,  as  it  implies,  it  included  every  species  of  fraud 
and  deceit  or  wrong  involving  falsehood.  But  the  better  opinion  seems  to  i)e 
that  the  common  law  has  not  used  the  term  in  this  connection  in  so  extensive 
a  sense;  and  that,  therefore,  a  crime  is  not  infamous,  within  the  meaning  of 
the  prohibition  contained  in  said  fifth  amendment,  unless  it  not  only  involvs 
the  charge  of  falsehood,  but  may  also  injuriously  affect  the  public  administia 
tion  of  justice,  by  the  intro<luction  therein  of  falsehood  and  fraud.  1  Green!. 
Ev.,  sec.  373;  1  Phil.  Ev.,  28.  The  following  have  been  determined  lo  be  such 
crimes:  "  forgery,  perjurs',  subornation  of  perjury,  suppression  of  testimony  bv 
bribery,  or  conspiracy  to  procure  the  absence  of  a  witness,  or  other  conspiracy 

808 


FELONIES  AND  INFAMOUS  CRIMES.  §§  8018,  8014. 

to  accuse  one  of  a  crime  and  barratry."  1  Greenl.  Ev.,  373.  And  upon  the 
principle,  I  suppose,  that  "a  receiver  is  as  bad  as  a  thief,"  it  was  held  in  Com- 
monwealth V.  Rogers,  7  Mete,  501,  that  a  person  convicted  of  receiving  stolen 
goods,  knowing  them  to  have  been  stolen,  was  thereby  rendered  infamous.  But 
in  Utley  v,  Merrick,  11  Mete,  302,  it  was  held  that  obtaining  goods  by  false 
pretenses  was  not  an  infamous  crime;  and  in  United  States  v.  Shepard,  1  Abb., 
436  (§§  3195-99,  infrd)^  the  same  rule  was  applied  to  the  crime  of  smuggling 
goods  into  the  United  States,  as  defined  by  section  4  of  the  act  of  Jul}^  18, 1866 
(14  Stat.,  179).  In  United  States  v.  Waller,  1  Saw.,  701,  before  Mr.  Justice 
Field  and  Sawyer,  circuit  judge,  the  district  attorney  was  allowed  to  file  an  in- 
formation charging  the  defendant  with  introducing  distilled  spirits  into  Alaska, 
contrary  to  the  statute.  Indeed,  the  opinion  in  this  case  may  be  cited  as 
authority  for  the  proceeding  by  information  in  the  cases  of  "  misdemeanors 
committed  against  all  laws  of  the  United  States."  But  I  do  not  think  it  ought 
to  be  so  construed;  and  that  the  expression  quoted  ought  to  be  taken  in  con- 
nection with  the  case  before  the  court.  For  it  is  certain  that  perjury,  conspira- 
cies, and  other  infamous  crimes,  were  only  misdemeanors  at  common  law  (4 
Black ,  5,  n.  5),  and  the  fifth  amendment  prohibits  any  proceeding  other  than 
by  indictment  in  all  cases  of  "  infamous "  crimes,  whether  they  are  misde- 
meanors or  not. 

§  301 3.  The  character  of  the  punishment  does  not  determine  whether  the  crime 
is  infamous. 

The  modern  code  definition  of  felony  and  misdemeanor,  which  makes  the 
distinction  between  them  rest  upon  the  character  of  the  punishment  imposed 
for  their  commission,  has  not  yet  been  incorporated  into  the  laws  of  the  United 
States,  and  if  it  had  it  is  not  perceived  how  it  could  affect  the  question.  The 
word  "  infamous,"  as  used  in  the  fifth  amendment,  must  be  taken  in  the  sense 
in  which  it  was  used  and  understood  at  the  common  law,  from  which  it  was 
taken.  That  is  the  sense  in  which  it  was  used  and  understood  by  those 
who  made  and  adopted  the  constitution  and  the  amendments  to  it.  Bains  v. 
The  Schooner,  1  Bald.,  558.  As  has  been  shown,  at  common  law  this  term  was 
only  applicable  to  certain  crimes  which  from  their  nature  implied  a  total  want 
of  truth  in  the  person  committing  them,  without  reference  to  the  fact  of 
whether  they  were  otherwise  distinguished  as  felonies  or  misdemeanors. 
Neither  was  it  the  punishment,  but  the  nature  of  the  act  constituting  the  crime, 
which  made  it  infamous:  £^x  delicto  non  ex  supplicio  emergit  infamia,  1 
Greenl.  Ev.,  sec.  372,  n.  1;  1  Phil.  Ev.,  30;  People  v.  Whipple,  9  Cow.,  707; 
People  V.  Ilerrick,  13  Johns.,  84;  United  States  v.  Brokius,  3  Wash.,  99.  The 
crime  charged  in  the  information  is. created  by  statute  and  was  unknown  to 
the  common  law.  The  punishment  is  "imprisonment,  with  or  without  hard 
labor,  for  not  more  than  three  years."  Sec.  5132,  R.  S.  The  section  defining 
it  does  not  declare  it  a  felony  or  misdemeanor,  but  elsewhere  in  the  same  title 
(Bankruptcy,  subtl.  10,  sec.  5110,  R.  S.)  it  is  referred  to  as  a  misdemeanor. 

§  3014.  The  offense^  under  Revised  Statutes,  section  5132,  of  omitting  property 
from  an  iiiventory  of  a  hanlcrapis  effects  is  not  an  infamous  crime. 

The  law  having  required  the  defendant  to  make  an  "accurate  statement"  of 
the  estate  of  the  bankrupts  (sees.  5016,  5030,  R.  S.),  and  ihe  charge  being  that 
he  has  wilfully  and  fraudulently  omilted  a  material  portion  of  the  same  from 
the  inventor}^  there  is  ground  for  saying  that  the  crime  involves  the  charge  of 
falsehood.  But  as  was  said  in  Utley  v.  Merrick,  supra,  any  falsehood  does  not 
make  a  party  infamous,  nor  is  a  crime  infamous  because  its  commission  involves 
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a  falsehood  of  any  kind  or  degree.  On  the  contrary,  the  nature  and  purpose 
of  the  falsehood  must  be  such  as  makes  it  probable  that  the  party  committing 
it  is  void  of  truth  and  insensible  to  the  obligation  of  an  oath.  And  even  this  is 
not  enough ;  it  must  also  appear  that  the  falsehood  is  calculated  to  injuriously 
aflfect  the  public  administration  of  justice,  as  perjury  or  the  suppression  of  tes- 
timony. 

Tried  by  this  test,  I  do  not  think  that  this  crime  can  be  considered  infamous, 
or  within  the  category  of  the  cjnmen  falsi  at  common  law.  It  has  also  been 
suggested  that  the  proceeding  by  information,  not  having  been  specially  author- 
ized by  congress,  will  not  lie  in  any  case  in  the  national  courts.  Until  the 
supreme  court  decides  otherwise,  the  case  of  United  States  v.  Waller,  supra^ 
must  be  considered  sufficient  authority  in  this  court  for  the  prosecution  of  crimes 
not  "capital  or  otherwise  infamous  "  by  information.  The  case  of  United  States 
V,  Cultus  Joe,  Int.  Rev.  Rec,  57,  is  the  only  one  I  know  to  the  contrary,  while 
the  case  of  United  States  v,  Shepard,  supra,  is  unqualifiedly  in  support  of  the 
authority  to  entertain  the  proceeding.  There  can  be  no  doubt  but  that  at  com- 
mon law  from  the  most  ancient  time  all  misdemeanors,  unless  it  was  misprision 
of  treason,  might  be  prosecuteil  by  information  filed  by  the  attorney-general, 
or  the  master  of  the  crown  office.     3  Black.,  308;  4  Ba.  Abr.,  402. 

§  3015.  /;i  the  absence  of  constitutional  and  sUxtuiory  provisions,  ike  procedure 
in  criminal  cases  in  United  States  courts  is  regulated  hy  co7nmo)i  law  principles. 

The  ruling  in  United  States  v.  Joe,  suj?ra,  is  based  upon  the  theory  that  the 
common  law  as  to  procedure  or  remedy  is  not  in  force  in  the  United  States.  But 
this  seems  contrary  to  the  authorities  and  the  practice.  In  Kneass  v.  Schuyl- 
kill Bank,  4  Wash  ,  107,  it  was  held  that  where  an  act  of  congress  gives  a  right 
without  providing  a  specific  remedy,  the  latter  **may  be  drawn  from  the  abun- 
dant stores  of  the  common  law."  And  although  there  are  no  common  law 
crimes  in  the  United  States,  yet  where  congress  declares  an  act  a  crime,  a 
person  charged  with  the  commission  of  the  same  may  be  prosecuted  therefor 
according  to  the  course  of  the  common  law,  unless  the  constitution  or  congress 
has  otherwise  provided.  In  discussing  this  subject,  Conkling,  in  his  treatise, 
says:  "The  national  courts  are  unquestionably  to  look  to  the  common  law,  in 
the  absence  of  statutable  provisions,  for  rules  to  guide  them  in  the  exercise  of 
their  functions  in  criminal  as  well  as  civil  cases."  Conk.  Treat.  (3(1  ed.),  167. 
And  again,  at  p.  613,  he  says:  "  While  no  resort  can  be  had  to  the  common  law 
as  a  source  of  criminal  jurisdiction,  it  nevertheless  furnishes  the  proper,  and,  as 
the  state  laws  are  here  inoperative,  the  only,  guide  in  the  absence  of  constitu- 
tional or  statutory  regulations,  as  to  the  principles  and  rules  of  procedure  in 
the  exercise  of  this  branch  of  jurisdiction."  And  such  is  substantially  the  rul- 
ing of  the  supreme  court  in  United  States  v.  Reid,  12  How.,  365  (§§  '2694-99, 
supra).  A  casual  remark  in  Story's  Com.,  vol.  2,  sec.  1786,  to  the  effect  that 
the  proceeding  by  information  is  rarely  used  in  America,  and  had  not,  in  the 
case  of  mere  misdemeanors,  been  formally  put  into  operation  by  any  positive 
authority  of  congress,  ought  not  to  be  considered  as  bearing  materially  upon 
the  question.  Besides,  the  very  prohibition  contained  in  said  fifth  amendment, 
by  a  strong  and  almost  necessary  implication,  asserts  that  the  proceeding  by 
information,  in  all  cases  not  "capital  or  otherwise  infamous,"  was  well  known 
and  lawful.  Again,  congress  by  the  enactment  of  section  32  of  the  act  of 
April  30,  1790  (sec.  io44,  R.  S.),  and  section  3  of  the  act  of  March  26, 1804  (sec 
1046,  R.  S.),  has  recognized  the  right  to  proceed  in  the  national  courts  in  a  ce^ 
tain  class  of  crimes  by  information.     Taken  together,  these  sections  provide  that 
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no  person  shall  be  prosecuted  for  any  "  oflfense"  or  "crime"  not  capital,  "  unless 
the  indictment  is  found,  or  the  information  instituted,"  within  a  certain  time 
after  the  commission  of  such  offense  or  crime.  By  section  8  of  the  act  of  May 
31, 1870  (sec.  1022,  R  S.),  congress  formally  recognized  the  right  to  prosecute  all 
crimes  against  the  elective  franchise  and  the  civil  right  of  citizens  that  are  not 
infamous  by  information.  There  is  no  good  reason  why  this  proceeding,  when 
confined  to  mala  prohibita,  should  be  regarded  at  this  day  with  disfavor. 
Within  the  past  quarter  of  a  century  the  proceeding  has  been  substantially  re- 
vived in  many  of  the  states  as  a  substitute  for  the  more  cumbersome,  costly 
and  dilatory  one  by  a  grand  jury.  Without  it,  a  defendant  would  often  be 
compelled  to  remain  in  prison  awaiting  the  coming  of  a  grand  jury  for  a  period 
of  time  longer  than  that  imposed  as  a  punishment  for  the  crime  with  which  he 
may  be  charged. 

The  proceeding  is  a  cheap  and  convenient  one,  and  when  allowed  only  upon 
leave  of  the  court,  and  the  information  is  made  upon  oath  and  the  oflScial  re- 
sponsibility of  the  district  attorney,  it  is  not  any  more  likely  to  be  abused  or 
become  oppressive'than  accusations  found  by  a  grand  jury.  Let  the  informa- 
tion be  filed. 

g  3016.  When  an  information  nvill  lie  —  Infamous  crimes.—  The  institution  of  a  proceed- 
ing against  a  criminal  by  criminal  information  filed  by  the  district  attorney  is  unknown  in 
the  federal  courts,  except  in  one  case  specially  provided  by  law  of  congress,  and  is  improper 
in  cases  of  selling  liquors  to  Indians.  United  States  v,  Cultus  Joe,*  15  Int.  Rev'  Rec,  57. 
See  ^  §  2994,  2996. 

§  3017.  Offenses  under  section  5508,  Revised  Statutes,  must  be  presented  by  a  grand  jury, 
and  cannot  be  tried  upon  information.     United  States  r.  Butler,*  4  Hughes,  513. 

f^3018.  The  constitution  of  the  United  States,  to  which  the  territorial  legislatures  must 
conform,  does  not  inhibit  prosecution  by  information  when  the  offense  falls  below  the  degree 
of  capital  or  infamous.  The  keeping  of  a  gambling-house  is  not  infamous,  and  an  act  of  a 
territorial  legislature  authorizing  the  prosecution  of  the  offense  of  keeping  a  gambling-house, 
by  information  filed  by  the  district  attorney,  is  valid.     Chase  v.  The  People,*  2  Colo.  T'y,  509. 

§  3019.  A  conspiracy  to  make  counterfeit  coin  may  be  prosecuted  by  information.  The 
crime  is  not  infamous.    United  States  v.  Burgess,*  3  McC,  278;  S.  C,  9  Fed.  R.,  896. 

§  3020.  No  conspiracy  at  common  law  was  infamous,  except  such  as  pertained  to  the  sub* 
version  of  justice.  A  conspiracy  to  cause  a  felony  to  be  committed  would  not  be  a  felony  or 
infamous,  unless  so  declared  by  statute.    Ibid, 

§  3021.  To  make  a  penalty  infamous,  it  must  pronounce  against  the  offender  a  degradation 
from  his  civil  rights.  In  the  absence  of  such  a  forfeiture,  the  crime  will  not  be  deemed 
legally  infamous  unless  it  is  so  expressly  pronounced.  United  States  v.  Cross,*  1  MacArth.^ 
149. 

§  3023.  The  infamous  character  of  an  offense  is  not  to  be  determined  by  the  popular  sense 
of  the  word  infamy^  but  a  crime,  to  be  infamous,  must,  in  some  form,  be  so  declared  by  law. 
Ibid. 

§  3023.  Petit  larceny  was  not  an  infamous  crime  at  the  time  of  the  passage  of  the  act  of  , 
January  17,  1870,  creating  the  police  court  of  the  District  of  Columbia,  nor  of  the  act  of  Feb- 
ruary 22,  1887,  for  the  punishment  of  certain  crimes  in  the  District  of  Columbia.     Ibifl. 

§  3024.  Under  the  act  of  congress  of  July  13,  1868,  providing  that  "all  fines,  penalties  and 
forfeitures  which  may  be  imposed  or  incurred  shall  be,  and  may  be,  sued  for  and  recovered, 
-when  not  otherwise  provided,  in  the  name  of  the  United  States,  in  any  proper  form  of  action, 
or  by  any  appropriate  form  of  proceeding  before  any  district  or  circuit  court,"  offenses  aris- 
ing under  the  internal  revenue  laws  may  be  prosecuterl  by  information  filed  by  the  district 
attorney.  These  offenses  being  misdemeanors  only,  this  practice  is  not  contrary  to  the  fifth 
amendment,  declaring  that  "no  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  presentment  or  indictment  of  a  grand  jury."  United  States  u, 
Ebert,*  1  Cent.  L.  J.,  205. 

§  8025.  The  district  courts  of  Washington  Territory,  although  courts  of  genesal  jurisdic- 
tion in  one  sense,  yet  in  the  exercise  of  their  jurisdiction,  and  the  settlement  of  their  prac- 
tice as  circuit  and  district  courts  of  the  United  States,  are  obviously  subject  to  like  limitations 
with  the  circuit  and  district  courts  themselves.   If  the  circuit  and  district  courts  have  author- 
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ity  to  proceed  in  criminal  casea  by  information,  then  that  authority  must  spring  from  tbp 
constitution  and  statutes  of  the  United  States,  either  expressly  or  by  necessary  impUcation. 
Such  a  power  is  nowhere  expressly  granted.  The  fifth  amendment,  declaring  that  **no  per- 
son shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  presentment  or 
indictment  of  a  grand  jurj',"  the  only  provision  on  the  subject,  does  not  warrant  any  other 
implication  than  that  congress  is  free  to  provide,  by  any  mode  it  sees  fit,  for  the  prosecution 
of  crimes  not  capital  or  infamous.  The  acts  of  congress  not  having  authorized  such  a  pro- 
ceeding either  expressly  or  by  implication,  except  for  recovery  of  penalties  in  revenue  cases, 
it  cannot  be  exercised  by  the  courts  of  the  United  States,  nor  by  the  courts  of  Wasliingtoa 
Territory.     United  States  v.  Cultus  Joe,*  4  Ch.  Leg.  N.,  105. 

§  8020.  Feloiiieft. —  Tested  by  the  common  law,  the  word  felony,  when  used  in  an  act  of  con- 
gress, has  no  very  exact  and  determinate  meaning,  and  can  apply  to  no  cases  in  this  coontrv 
except  treason,  where  limited  forfeiture  of  estate  is  allowed.  In  most  of  the  states  the  term 
felony,  by  force  of  state  legislation,  has  become  to  mean  any  offense  the  punishment  of  which 
is  imprisonment  in  the  penitentiary.  But  the  federal  courts  cannot  look  to  state  laws,  in  the 
criminal  jurisprudence  of  the  United  States,  for  the  characteristic  elements  which  constitute 
an  offense ;  nor  to  the  common  law ;  nor  even  to  the  character  of  the  punishment.  There  is  no 
doubt,  however,  that  offenses  are  felonies  when  so  declared  to  be  by  congress,  and  the  de- 
fendant in  such  cases  is  entitled  to  ten  challenges  under  section  819,  Revised  Statutes.  United 
States  V.  Coppersmith,  2  Flip.,  546  (gg  1920-24). 

g  3027.  A  felony  at  common  law  was  a  crime  which  was  punished  capitally,  and  an  in- 
famous crime  was  one  upon  conviction  of  which  the  defendant  was  incompetent  as  a  witness. 
Under  the  laws  of  the  United  States  a  crim'e  is  not  a  felony  or  infamous  because  punishable 
by  imprisonment  in  the  penitentiary,  but  its  character  is  to  be  determined  by  the  rules  of  the 
common  law.     United  States  v.  Shepard,  1  Abb.,  431  {g§  3195-99). 

XXX.  Pkincipal  and  Accessory. 
Summary  —  Agreement  of  district  attorney  not  to  prosecute  accomplice,  g  3028. 

§  802S.  The  district  attorney  has  no  authority  to  contract  with  an  accomplice  of  an  ac- 
cused on  trial,  that  if  he  will  testify  fully  and  fairly  in  such  prosecution  against  his  associate 
in  guilt  he  shall  not  be  prosecuted  for  the  SJime  offense.  If  the  witness  performs  his  part  of 
such  an  agreement,  he  cannot  plead  its  performance  in  bar  of  any  indictment  against  him, 
nor  avail  himself  of  it  upon  his  trial.  Testimony  of  this  character  given  by  an  accom- 
plice gives  him  a  mere  equitable  title  to  the  mercy  of  the  executive,  which  rests  on  usage  and 
the  good  behavior  of  the  accomplice.  And  rights  so  acquired  can  only  come  before  the  court 
by  way  of  an  application  to  put  off  the  trial  in  order  to  give  tbe  prisoner  time  to  apply  to 
the  executive  for  the  pardon  to  which  he  is  equitably  entitled.     Whisky  Cases,  §§  3029-30. 

[Notes.— See  §§3031-3055.] 

WHISKY  CASES,  (a) 
(9  Otto,  594-606.     1878.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Accomplices  in  guilt,  not  previously  convicted  of  an 
infamous  crime,  when  separately  tried  are  competent  witnesses  for  or  against 
eich  other;  and  the  universal  u^age  is  that  such  a  party,  if  called  and  examined 
by  the  public  prosecutor  on  the  trial  of  his  associates  in  guilt,  will  not  be  pros- 
ecuted for  the  same  offense,  provided  it  appears  that  he  acted  in  good  faith  and 
that  he  testified  fully  and  fairly.  Where  the  case  is  not  within  any  statute,  the 
general  rule  is  that  if  an  accomplice,  when  examined  as  a  witness  by  the  pub- 
lic prosecutor,  discloses  fully  and  fairly  the  guilt  of  himself  and  his  associates, 
he  will  not  be  prosecuted  for  the  offense  disclosed ;  but  it  is  equally  clear  that 

(a>  These  -were  civil  cases  — debt,  to  recover  a  floubl??  internal  revenue  tax,  and  iuCormations  to  forfeit  certain 
property.  Tliis  head  ser^nied  th^  nM)st  appropriate,  however,  under  which  to  publish  the  opinion,  which  is  tie- 
Toted  to  a  discussion  of  the  riglits  of  an  accomplice  who  has  testified  under  an  a^^reemeut  with  the  district 
attorney  tliat  no  further  proceeding's  should  h^'  coinmenced  against  him. 
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he  cannot  by  law  plead  such  facts  in  bar  of  any  indictment  against  him,  nor  avail 
himself  of  it  upon  his  trial,  for  it  is  merely  an  equitable  title  to  the  mercy  of 
the  executive,  subject  to  the  conditions  before  stated,  and  can  only  come  before 
the  court  by  way  of  application  to  put  off  the  trial  in  order  to  give  the  prisoner 
time  to  apply  to  the  executive  for  that  purpose.  Rex  v.  Rudd,  1  Cowp.,  331. 
Sufficient  appears  to  show  that  the  following  are  the  material  proceedings  in 
the  several  cases :  1.  That  the  first  two  were  actions  of  debt  commenced  in 
the  circuit  court  to  recover  the  double  internal  revenue  tax  imposed,  as 
fully  set  forth  in  the  respective  declarations.  2.  That  the  other  six  cases  are 
informations  filed  in  the  district  court  to  forfeit  the  properties  therein  described 
for  acts  done  in  violation  of  the  internal  revenue  laws. 

Service  was  made  in  the  first  two  cases,  and  the  defendants  appeared  and 
pleaded  the  general  issue  and  the  special  plea  set  forth  in  the  transcript.  Issue 
was  joined  upon  the  first  plea,  and  the  United  States  demurred  to  the  special 
plea.  Hearing  was  had,  and  the  court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendants.  Like  defenses  in  the  form  of  answers  or  pleas  were 
filed  in  the  other  six  cases  commenced  in  the  district  court,  to  which  the  United 
States  demurred;  but  the  district  court  overruled  the  demurrers,  and  finally 
rendered  judgment  in  each  case  for  the  defendants.  Prompt  steps  were  taken 
by  the  district  attorney  to  remove  the  cases  into  the  circuit  court,  where  the 
respective  judgments  rendered  by  the  district  court  were  affirmed.  Suffice  it 
to  say  in  this  connection,  without  entering  into  detail,  that  the  United  States 
sued  out  a  writ  of  error  in  each  case  and  removed  the  same  into  this  court. 
Both  parties  agreed  that  the  questions  presented  for  decision  are  the  same  in 
each  case,  in  which  the  court  here  fully  concurs. 

Two  errors  are  assigned  as  causes  for  reversing  the  judgment,  which  pre- 
sent very  clearly  the  matters  in  controversy  as  discussed  at  the  bar.  1.  That 
the  plea  or  answer  set  up  as  defense  is  bad  because  it  is  too  general  and  does 
not  set  forth  the  supposed  agreement  in  traversable  form.  When  filed,  the 
first  assignment  of  error  also  objected  to  the  plea  or  answer  that  it  did  not 
designate  the  officer  who  made  the  alleged  agreement,  which  was  plainly  a 
valid  objection  to  it;  but  that  was  obviated  at  the  argument,  it  being  conceded 
by  the  United  States  that  the  plea  or  answer  should  be  understood  as  alleging 
that  the  supposed  agreement  was  made  by  the  district  attorney.  2.  That  the 
plea  or  answer  is  bad  because  the  officer  representing  the  government  in  these 
prosecutions  had  no  authority  to  maki  the  agreement  pleaded,  and  that  the 
court  cannot  enforce  it,  as  it  is  void. 

As  amended,  it  requires  no  argument  to  show  that  the  plea  or  answer  cannot 
be  understood  as  alleging  that  the  president  was  a  party  to  any  such  agreement, 
as  the  distinct  allegation  is  that  it  was  made  by  the  district  attorney;  nor  could 
any  such  implication  have  arisen  even  if  the  pleading  had  not  been  amended, 
as  it  is  settled  law  that  suits  of  the  kind  to  recover  municipal  forfeitures  must 
be  prosecuted  in  the  subordinate  courts  by  the  district  attorney,  and  in  this 
court,  when  brought  here  by  appeal  or  writ  of  error,  by  the  attorney-general. 
Confiscation  Cases,  7  Wall.,  45Jt.  Suppose  the  plea  to  be  amended  as  stipulated 
at  the  argument,  the  first  question  is,  whether  as  amended  it  sets  up  a  good  de- 
fense to  the  several  actions.  Taken  in  that  view,  it  alleges  in  substance  and 
effect  that  the  district  attorney  promised  the  defendants  that  if  the}'  would 
testify  in  behalf  of  the  United  States  frankly  and  truthfully  when  required,  in 
reference  to  a  conspiracy  among  certain  government  officials  in  the  internal 
revenue  service,  and  other  parties,  then  known  to  exist,  whereby  the  honest 
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manufacture  of  distilled  spirits  and  the  collection  of  the  tkx  thereon  had  been 
rendered  practically  impossible,  and  would  plead  guilty  to  one  count  in  an  in- 
dictment then  pending  against  them  in  said  district  court,  and  would  withdraw 
their  pleas  in  certain  condemnation  cases  then  pending  against  their  property 
in  said  district  court,  for  the  purpose  only  of  insuring  their  good  faith  in  so 
testifying  on  behalf  of  the  United  States,  then  the  United  States  would  recall 
any  and  all  assessments  under  the  internal  revenue  law  made  against  them,  and 
that  no  more  assessments  under  said  law  should  be  made  against  them;  that  no 
more  proceedings  against  them  should  be  commenced  on  account  of  violations 
of  the  internal  revenue  laws  then  passed,  and  that  no  penalties  or  forfeitures 
should  in  any  manner  be  enforced  or  recovered  against  them  or  their  property; 
that  all  suits  for  penalties  and  for  forfeitures  then  pending  against  them  and 
their  property  should  be  dismissed,  and  that  full  and  complete  indemnity  should 
be  granted  to  them  as  the  said  claimants. 

Complete  performance  on  their  part  is  alleged  by  the  claimants,  and  they 
allege  that  the  pending  suits  are  for  the  condemnation  and  confiscation  of  their 
property,  which  was  seized  by  the  United  States  on  the  ground  of  the  alleged 
violation  of  the  internal  revenue  law,  prior  to  entering  into  the  said  agreement. 
Assessments  made  against  the  claimants  or  their  property  are  to  be  recalled, 
and  they  and  their  property  are  to  be  free  of  internal  revenue  taxation.  Pro- 
ceedings pending  against  them  for  violations  of  the  internal  revenue  laws  are  to 
be  dismissed  and  no  more  are  to  be  instituted,  and  the  claimants  arc  promised 
full  and  complete  indemnity,  civil  and  criminal,  if  they  will  consent  to  testify. 
Considering  the  scope  and  comprehensive  character  of  the  supposed  agreement, 
it  is  not  strange  that  the  district  attorney  deemed  it  proper  to  demur  to  the 
plea.  He  took  two  objections  to  it;  but  the  court  will  examine  the  second  one 
first,  as,  if  that  is  sustained,  the  other  will  become  immaterial. 

§  .3029.  A  district  attorney  has  no  authority  to  contract  with  an  accomplice 
that  if  he  will  testify  against  others  he  shall  not  he  himself  prosecuted  nor  sub- 
jected to  penalties. 

Waiving  for  the  present  the  question  whether  the  district  attorney  may  con- 
tract with  an  accomplice  of  an  accused  person  on  trial,  that  if  he  will  testify 
in  the  case  his  taxes  shall  be  abated,  or  that  he  and  his  property  shall  be  exempt 
from  internal  revenue  taxation,  the  court  will  consider  in  the  first  place  whether 
the  district  attorney,  as  a  public  prosecutor,  may  properly  enter  into  an  agree- 
ment with  such  an  accomplice,  that  if  he  will  testify  fully  and  fairly  in  such  a 
prosecution  against  his  associate  in  guilt  he  shall  not  be  prosecuted  for  the 
same  offense;  and  if  so,  whether  such  an  agreement,  if  the  witness  performs 
on  his  part,  will  avail  the  witness  as  a  defense  to  the  criminal  charge  in  case  of 
a  subsequent  prosecution.  Considered  in  its  full  scope,  the  agreement  is  that 
in  consideration  of  the  defendants  testifN'ing  against  their  co-conspirators  who 
were  indicted  for  defrauding  thp  revenue,  they,  the  defendants,  should  have  a 
full  and  complete  discharge,  not  only  from  all  criminal  liability,  but  from  all 
penalties  and  forfeitures  they  had  incurred,  and  from  liability  for  their  internal 
revenue  taxes  which  they  had  fraudulently  refused  to  pay,  giving  them  full  and 
complete  indemnity,  civil  and  criminal,  for  all  their  fraudulent  and  illegal  acts 
in  respect  to  the  public  revenue. 

Courts  of  justice  everywhere  agree  that  the  established  usage  is  that  an 
accomplice  duly  admitted  as  a  witness  in  a  criminal  prosecution  against  his 
associates  in  guilt,  if  he  testifies  fully  and  fairly,  will  not  be  prosecuted  for  the 
same  offense,  and  some  of  the  decided  cases  and  standard  text-writers  give 
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very  satisfactory  explanations  of  the  origin  and  scope  of  the  usage  in  its  ordi- 
nary application  in  actual  practice.  Beyond  doubt,  some  of  the  elements  of 
the  usage  had  their  origin  in  the  ancient  and  obsolete  practice  called  approve- 
ment^ which  may  be  briefly  explained  as  follows:  When  a  person  indicted  of 
treason  or  felony  was  arraigned,  he  might  confess  the  charge  before  plea 
pleaded,  and  appeal,  or  accuse  another  as  his  accomplice  of  the  same  crime,  in 
order  to  obtain  his  pardon.  Such  approvement  was  only  allowed  in  capital 
offenses,  and  was  equivalent  to  indictment,  as  the  appellee  was  equally  required 
to  answer  to  the  charge;  and  if  proved  guilty,  the  judgment  of  the  law  was 
against  him,  and  the  approver^  so  called,  was  entitled  to  his  pardon  ex  debito 
Justitiw,  On  the  other  hand,  if  the  appellee  was  acquitted,  the  judgment  was 
that  the  approver  should  be  condemned.  4  Bl.  Com.,  330.  Speaking  upon 
that  subject,  Lord  Mansfield  said,  more  than  a  century  ago,  that  there  were 
three  ways  in  the  law  and  practice  of  that  country  in  which  an  accomplice 
could  be  entitled  to  a  pardon :  Firsts  in  the  case  of  aj}p7wement,  which,  as  he 
stated,  then  still  remained  a  part  of  the  common  law,  though  he  admitted  it 
had  grown  into  disuse  by  long  discontinuance.  Secondly,  by  discovering  two 
or  more  offenders,  as  required  in  the  two  acts  of  parliament  to  which  he  re- 
ferred. Thirdly,  persons  embraced  in  some  royal  proclamation,  as  authorized 
by  an  act  of  parliament,  to  which  he  added,  that  in  all  these  cases  the  court 
will  bail  the  prisoner  in  order  to  give  him  an  opportunity  to  apply  for  a  pardon. 

Approvers,  as  well  as  those  who  disclosed  two  or  more  accomplices  in  guilt, 
and  those  who  came  within  the  promise  of  a  royal  proclamation,  were  entitled 
to  a  pardon;  and  the  same  high  authority  states  that  besides  those  ancient 
statutory  regulations  there  was  another  prf^ctice  in  respect  to  accomplices  who 
were  admitted  as  witnesses  in  criminal  prosecutions  against  their  associates, 
which  he  explains  as  follows:  Where  the  accomplice  has  made  a  full  and  fair 
confession  of  the  whole  truth  and  is  admitted  as  a  witness  for  the  crown,  the 
practice  is,  if  he  act  fairly  and  openly  and  discover  the  whole  truth,  though  he 
is  not  entitled  of  right  to  a  pardon,  yet  the  usage,  the  lenity  and  the  practice 
of  the  court  is  to  stop  the  prosecution  against  the  accomplice,  the  understanding 
being  that  he  has  an  equitable  title  to  a  recommendation  for  the  king's  mere}'. 
Subsequent  remarks  of  the  court  in  that  opinion  showed  that  the  ancient  stat- 
utes referred  to  were  wholly  inapplicable  to  the  case,  and  that  there  remained, 
even  at  that  date,  only  the  equitable  practice  which  gives  a  title  to  recom- 
mendation to  the  mercy  of  the  crown.  Explanations  then  follow  which  prove 
that  the  practice  referred  to  was  adopted  in  substitution  for  the  ancient  doc- 
trine of  approvement,  modified  and  modeled  so  as  to  be  received  with  greater 
favor.  As  modified  it  gives,  as  the  court  said  in  that  case,  a  kind  of  hope  to 
the  accomplice  that,  if  he  behaves  fairly  and  discloses  the  whole  truth,  he  may, 
by  a  recommendation  to  mercy,  save  himself  from  punishment  and  secure  a 
pardon,  which  shows  to  a  demonstration  that  the  protection,  if  any,  to  be  given 
to  the  accomplice  rests  on  the  described  usage  and  his  own  good  behavior;  for, 
if  he  acts  in  bad  faith,  or  fails  to  testify  fully -and  fairly,  he  may  still  be  prose- 
cuted as  if  be  had  never  been  admitted  as  a  witness.  Hex  v.  Rudd,  1  Cowp., 
331;  S.C.,1  Leach,  115. 

Great  inconvenience  arose  from  the  practice  of  approvement,  in  consequence 
of  which  a  mode  of  proceeding  was  adopted  in  analogy  to  that  law,  by  which 
an  accomplice  may  be  entitled  to  a  recommendation  to  mercy,  but  not  to  a 
parrlon  as  of  legal  right,  nor  can  he  plead  it  in  bar  or  avail  himself  of  it  on 
his  trial.    2  Hawk.  P.  C,  n.  3,  p.  532;  3  Russ.  Crimes  (9th  Am.  ed.),  696.     In 
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the  present  practice,  says  Mr.  Starkie,  where  accomplices  make  a  full  and  fair 
confession  of  the  whole  troth,  and  are  in  consequence  admitted  to  give  evi- 
dence for  the  crown,  if  they  afterwards  give  their  testimony  fairly  and  openly, 
although  they  are  not  of  right  entitled  to  a  pardon,  the  usage,  lenity  and 
practice  of  the  court  is  to  stay  the  prosecution  against  them,  and  they  have  an 
equitable  title  to  a  recommendation  to  the  king's  mercy.  2  Stark.  Ev.  (4th 
Am.  ed.),  15. 

§  3030.  A  person  adinitted  to  testify  agaimt  his  accomplices  cannot  plead  that 
fact  in  hat*  of  a  prosecution.     He  has  only  an  equitable  title  to  a  pardon. 

Participes  cnininis  in  such  a  case,  when  called  and  examined  as  witnesses 
for  the  prosecution,  says  Roscoe,  have  an  equitable  title  to  a  recommendation 
for  the  royal  mercy ;  but  they  cannot  plead  this  in  bar  to  an  indictment  against 
them,  nor  can  they  avail  themselves  of  it  as  a  defense  on  their  trial,  though  it 
may  be  made  the  ground  of  a  motion  for  putting  off  the  trial  in  order  to  give 
the  prisoner  time  to  present  an  application  for  the  executive  clemency.  Eoscoe, 
Cr.  Ev.  (9th  Am.  ed.),  597.  " 

Authorities  of  the  highest  chai-acter  almost  without  number  support  that 
proposition,  nor  is  it  necessary  to  look  beyond  the  decisions  of  this  court  to 
establish  the  correctness  of  the  rule.  Ex  parte  Wells,  18  How.,  307  (§§  3252-56, 
infra).  Special  reference  is  made  in  that  case  to  the  three  ancient  modes  of 
practice  which  authorized  accomplices,  when  admitted  as  witnesses  in  criminal 
prosecutions,  to  claim  a  pardon  as  a  matter  of  right;  and  the  court,  having 
explained  the  course  of  such  proceedings,  remarked  that,  except  in  those  cases, 
accomplices,  though  admitted  to  testify  for  the  prosecution,  have  no  absolute 
claim  or  legal  right  to  executive  clemency. 

Much  consideration  appears  to  have  been  given  to  the  question  in  that  case, 
and  the  court  held  that  the  only  claim  the  accomplice  has  in  such  a  case  is  an 
equitable  one  for  pardon,  and  that  only  upon  the  condition  that  he  makes  a 
full  and  fair  disclosure  of  the  guilt  of  himself  and  that  of  his  associates;  that 
he  cannot  plead  it  in  bar  of  an  indictment  against  him  for  the  offense,  nor 
use  it  in  any  way  except  to  support  a  motion  to  put  off  the  trial  in  order  to  give 
him  time  to  apply  for  a  pardon.  Three  quarters  of  a  century  before  that,  ten 
of  the  twelve  judges  of  England  decided  in  the  same  way,  holding  that  the 
accomplice  in  such  a  case  cannot  set  up  such  a  claim  in  bar  to  an  indictment 
against  him,  nor  avail  himself  of  it  upon  his  trial;  that  such  a  claim  for  mercy 
depends  upon  the  conditions  before  described,  and  that  it  can  only  come  before 
the  court  by  way  of  application  to  put  off  the  trial  in  order  to  give  the  party 
time  to  apply  for  a  pardon.  Rex  v.  Rudd,  1  Leach,  125 ;  1  Chitty,  Cr.  L.  (ed. 
1847),  82;  Mass.  Cr.  L.,  175. 

Attempt  was  made  sixty  years  later  in  the  same  court  to  convince  the  judges 
then  presiding  that  some  of  the  remarks  of  the  chief  justice  in  Rex  v.  Rudd, 
before  cited,  justified  the  conclusion  that  the  accomplice  in  such  a  case  was,  by 
law,  entitled  to  be  exempted  from  punishment;  but  Lord  Denraan  replied  that 
the  organ  of  the  court  on  that  occasion  was  not  speaking  of  legal  rights  in  the 
strict  sense,  nor  of  such  rights  as  would  constitute  a  defense  to  an  indictment 
or  an  answer  to  the  question  why  sentence  should  not  be  pronounced,  saying, 
in  substance  and  effect,  that  the  right  mentioned  was  only  an  equitable  right,  and 
that  the  court  would  postpone  the  trial  or  any  action  in  the  case  to  the  prejudice 
of  the  prisoner,  in  order  to  give  him  an  opportunity  to  apply  to  the  crown  for 
mercy.  Rc-x  v.  Garside,  2  Ad.  &  Ell.,  275;  Rex  v.  Lee,  Russ.  &  R.,  361;  Rex 
V.  Hunton,  id.,  454.     Other  text-writers  of  the  highest  repute  besides  those 
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previously  mentioned  affirm  the  rule  that  accomplices,  though  admitted  as 
witnesses  for  the  prosecution,  are  not  of  right  entitled  to  a  pardon  —  that  they 
have  only  an  equitable  right  to  a  recommendation  to  the  executive  clemency; 
and  they  all  hold  that  prisoners,  under  such  circumstances,  cannot  plead  such 
right  in  bar  of  an  indictment  against  them,  nor  avail  themselves  of  it  as  a  de- 
fense on  their  trial. 

None  of  those  propositions  can  be  successfully  controverted ;  but  it  is  equally 
clear  that  the  party,  if  he  testifies  fully  and  fairly,  may  make  it  the  ground  of  a 
motion  to  put  ofif  the  trial  in  order  that  he  may  appl}'^  to  the  executive  for  the 
protection  which  immemorial  usage  concedes  that  he  is  entitled  to  at  the  hands 
of  the  executive.  3  Euss.  Crimes  (9th  Am.  ed.),  597.  Certain  ancient  statutory 
regulations,  as  already  remarked,  gave  unconditional  promise  to  accomplfces  of 
pardon  and  complete  exemption  from  punishment,  and  in  such  oases  it  was 
always  held  that  the  accomplice,  if  he  was  called  and  examined  for  the  prose- 
cution, was  entitled  as  of  right  to  a  pardon,  provided  he  acted  in  good  faith, 
and  testified  fully  and  fairly  to  the  whole  truth.  Instances  of  the  kind  are 
adverted  to  by  Mr.Phillipps  in  his  valuable  treatise  on  Evidence;  but  he,  like  the 
preceding  text-writer,  states  that  accomplices,  when  admitted  as  witnesses, 
under  the  more  modern  usage  and  practice  of  the  courts,  have  only  an  equitable 
title  to  be  recommended  to  mercy,  on  a  strict  and  ample  performance,  to  the 
satisfaction  of  the  presiding  judge,  of  the  conditions  on  which  they  were  admit- 
ted to  testify;  that  such  an  equitable  title  cannot  be  pleaded  in  bar  nor  in  any 
manner  be  set  up  as  a  defense  to  an  indictment  charging  them  with  the  same 
offense,  though  it  may  be  made  the  ground  of  a  motion  for  putting  off  their 
trial  in,  order  to  allow  time  for  an  application  to  the  pardoning  power.  1  Phil. 
Ev.  (ed.  1868),  86. 

Offenders  of  the  kind  are  not  admitted  to  testify  as  of  course,  and  sufficient 
authority  exists  for  saying  that  in  the  practice  of  the  English  court  it  is  usual 
that  a  motion  to  the  court  is  made  for  the  purpose,  and  that  the  court,  in  view 
of  all  the  circumstances,  will  admit  or  disallow  the  evidence  as  will  best  pro- 
mote the  ends  of  public  justice.  Id.,  87;  3  Russ.  Crimes  (9th  Am.  ed.),  598. 
Good  reasons  exist  to  suppose  that  the  same  course  is  pursued  in  the  courts  of 
some  of  the  states,  where  the  English  practice  seems  to  have  been  adopted 
without  much  modification.  People  v,  Whipple,  9  Cow.,  707.  ^uch  offenders 
everywhere  are  competent  witnesses  if  they  see  fit  voluntarily  to  appear  and 
testify ;  but  the  course  of  proceeding  in  the  courts  of  many  of  the  states  is  quite 
different  from  that  just  described,  the  rule  being  that  the  court  will  not  advise 
the  attorney -general  how  he  shall  conduct  a  criminal  prosecution.  Conse- 
quently it  is  regarded  as  the  province  of  the  public  prosecutor  and  not  of  the 
court  to  determine  whether  or  not  an  accomplice,  who  is  willing  to  criminate 
himself  and  his  associates  in  guilt,  shall  be  called  and  examined  for  the  state. 

Of  all  others,  the  prosecutor  is.  best  qualified  to  determine  that  question,  as 
he  alone  is  supposed  to  know  what  other  evidence  can  be  adduced  to  prove  the 
criminal  charge.  Applications  of  the  kind  are  not  always  to  be  granted,  and 
in  order  to  acquire  the  information  necessary  to  determine  the  question,  the 
public  prosecutor  will  grant  the  accomplice  an  interview,  with  the  understand- 
ing that  any  communications  he  may  make  to  the  prosecutor  will  be  strictly 
confidential.  Interviews  for  the  purpose  mentioned  are  for  mutual  explanation, 
and  do  not  absolutely  commit  either  party ;  but  if  the  accomplice  is  subse- 
quently called  and  examined,  he  is  equally  entitled  to  a  recommendation  for 
executive  clemency.  Promise  of  pardon  is  never  given  in  such  an  interview, 
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nor  any  inducement  held  out  beyond  what  the  before-mentioned  usage  and 
practice  of  the  courts  allow.  Prosecutors  in  such  a  case  should  explain  to  the 
accomplice  that  he  is  not  obliged  to  criminate  himself,  and  inform  him  just  what 
he  may  reasonably  expect  in  case  he  acts  in  good  faith,  and  testifies  fully  and 
fairly  as  to  his  own  acts  in  the  case,  and  those  of  his  associates.  When  he  ful- 
fils those  conditions  he  is  equitably  entitled  to  a  pardon,  and  the  prosecutor,  and 
the  court  if  need  be,  when  fully  informed  of  the  facts,  will  join  in  such  a 
recommendation. 

Modifications  of  the  practice  doubtless  exist  in  jurisdictions  where  the  power 
of  pardon  does  not  exist  prior  to  conviction;  but  every  embarrassment  of  that 
sort  may  be  removed  by  the  prosecutor,  as  in  the  absence  of  any  legislative 
prohibition  he  may  nol.  pros,  the  indictment  if  pending,  or  advise  the  prisoner 
to  plead  guilty,  he,  the  prisoner,  reserving  the  right  to  retract  his  plea  and 
plead  over  to  the  merits  if  his  application  for  pardon  shall  be  unsuccessful.  1 
Bish.  Cr.  Proc.  (2d  ed.),  sec.  1076,  and  note.  Where  the  power  of  pardon  exists 
before  conviction  as  well  as  after,  no  such  difficulties  can  arise,  as  the  prisoner, 
if  an  attempt  is  made  to  put  him  to  trial  in  spite  of  his  equitable  right  to  par- 
don, may  move  that  the  trial  be  postponed,  and  may  support  his  motion  by  his 
own  affidavit,  when  the  court  may  properly  insist  to  be  informed  of  all  the  cir* 
cumstances.  Power  under  such  circumstances  is  vested  in  the  court  in  a  proper 
case  to  put  off  the  trial  as  long  as  may  be  necessary,  in  order  that  the  case  of 
the  prisoner  may  be  presented  to  the  executive  for  decision. 

Centuries  have  elapsed  since  the  judicial  usage  referred  to  was  substituted  for 
the  ancient  practice  of  approvement^  and  experience  shows  that  throughout  that 
whole  period  it  has  proved,  both  here  and  in  the  country  where  it  had  its  origin, 
to  be  a  proper  and  satisfactory  protection  to  the  accomplice  in  all  cases  where 
he  acts  in  good  faith  and  testifies  fairly  and  fully  to  the  whole  truth.  Cases 
undoubtedly  have  arisen  where  the  accomplice,  having  refused  to  comply  with 
the  conditions  annexed  to  his  equitable  right,  has  been  subsequently  tried  and 
convicted,  it  being  first  determined  that  he  has  forfeited  his  equitable  title  to 
protection  by  his  bad  faith  and  false  representations.  Commonwealth  v,  Knapp, 
10  Pick.,  477.  Such  offenders,  if  they  make  a  full  disclosure  of  all  matters 
within  their  knowledge  in  favor  of  the  prosecution,  will  not  be  subjected  to 
punishment;  but  if  they  refuse  to  testify,  or  testify  falsely,  they  are  to  be  tried, 
and  may  be  convicted  upon  their  own  confession.  Nothing  of  weight  by  the 
way  of  judicial  authority  can  be  invoked  in  opposition  to  the  views  here  ex- 
pressed, as  is  evident  from  the  brief  filed  by  the  defendants,  which  exhibits 
proof  of  research  and  diligence.  Decided  cases  may  be  cited  which  contain 
unguarded  expressions,  of  which  the  following  are  striking  examples:  People 
V,  Whipple,  wpm;.  United  States  v.  Lee,  4  McL.,  103. 

Neither  of  those  cases,  however,  supports  the  proposition  for  which  they  are 
cited.  Enough  appears  in  the  first  case  to  show  that  it  was  objected  on  behalf 
of  the  accomplice  that  the  usage  gave  him  no  certain  assurance  of  a  pardon, 
inasmuch  as  the  power  of  pardon  was  vested  in  the  governor,  and  the  authority 
of  the  court  extended  no  further  than  the  recommendation  for  mercy ;  to  which 
the  court  responded  that  the  legal  presumption  was  that  the  public  faith 
will  be  preserved  inviolate,  and  that  the  equitable  claim  of  the  party  will  be 
ratified  and  allowed.  Public  policy  and  the  great  ends  of  justice,  it  was  said 
in  the  second  case,  require  that  the  arrangement  between  the  public  prosecutor 
and  the  accomplice  should  be  carried  out;  and  the  court  proceeded  to  remark 
that,  if  the  district  attorney  failed  to  enter  a  noUe  prosequi  to  the  indictment, 
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"the  court  will  continue  the  cause  until  an  application  can  be  matle  for  a 
pardon,"  which  of  itself  is  a  complete  recognition  of  the  usage  and  practice  es- 
tablished in  the  place  of  the  ancient  proceeding  of  approvernetiL  More  evil 
than  good  flowed  from  that  regulation,  and  in  consequence  the  practice  now 
acknowledged  was  substituted  in  its  place,  under  which  the  accomplice  acquires 
only  an  equitable  right  to  the  clemency  of  the  executive,  which,  as  Lord  Mans- 
field said,  rests  on  usage  and  the  good  behavior  of  the  accomplice,  who  in  a 
proper  case  will  be  bailed  by  the  court  in  order  that  he  may  apply  for  the 
pardon  to  which  he  is  equitably  entitled.  Should  it  be  objected  that  the  appli- 
cation may  not  be  successful,  the  answer  of  the  court  must  be  in  substance  that 
given  by  Lord  Den  man  on  a  similar  occasion,  that  we  are  not  to  presume  that 
the  equitable  title  to  mercy  which  the  humblest  and  most  criminal  accomplice 
may  thus  acquire  by  testifying  to  the  truth  in  a  federal  court  will  not  be 
sacredly  accorded  to  him  by  the  president,  in  whom  the  pardoning  power  is 
vested  by  the  federal  constitution. 

Having  come  to  the  conclusion  that  the  district  attorney  had  no  authority  to 
make  the  agreement  alleged  in  the  plea  in  bar,  it  follows  that  the  circuit  court 
erred  in  the  two  cases  instituted  there,  in  overruling  the  demurrer  to  it,  and  that 
the  judgment  must  be  reversed,  and  the  causes  remanded  for  further  proceed- 
ings in  conformity  with  the  opinion  of  the  court.  Tested  by  these  consider- 
ations it  is  clear  that  the  circuit  court  also  erred  in  affirming  the  judgment  of 
the  district  court  in  all  the  other  cases,  and  that  the  judgment  in  each  of  those 
cases  must  be  reversed,  and  the  causes  remanded  with  directions  to  reverse  the 
judgment  of  the  district  court,  and  for  further  proceedings  in  conformity  with 
the  opinion  of  the  court;  and  it  is  so  ordered. 

§  3031.  Principal  and  accessory  ~  In  ^eneral.^  Persons  indicted  for  participating  in  and 
advising  the  loaning  of  public  money  by  an  officer  contrary  to  law  are  principals  and  not 
accessories.     United  States  v.  Hart  well,  3  Cliff.,  236. 

§  303S.  If  a  person  be  present,  consenting,  aiding,  procuring,  advising  or  assisting  the 
commission  of  a  crime,  he  is  a  principal  and  may  be  indicted  as  such.  A  crime  may  consist 
of  many  acts,  which  must  all  be  committed  in  order  to  complete  the  offense,  but  each  person 
present  consenting  to  the  commission  of  the  offense,  and  doing  any  one  act  which  is  either 
an  ingredient  of  the  crime,  or  immediately  connected  with  or  leading  to  its  commission,  is 
as  much  a  principal  as  if  he  had,  with  his  own  hand,  committed  the  whole  offense.  United 
Slat^  V,  Wilson,*  Bald.,  78. 

§  3033.  A  person  present  aiding  and  abetting  an  assault  is  guilty  as  principal.  United 
States  V.  Ricketts,*  1  Cr.  C.  C,  164;  United  States  v,  McFarland.*  1  Or.  C.  C,  140. 

§  3034.  One  who  is  a  mere  spectator  in  a  contest  where  a  mob  of  rioters  are  resisting  offl- 
cers  of  the  law  in  the  execution  of  their  duty,  and  who  refuses  assistance,  countenance  or  aid 
t  >  either  side,  may  be  liable  to  punishment  for  misdemeanor  for  his  refusal  to  interfere,  but 
8  jch  conduct  will  not  necessarily  make  him  liable  as  principal  in  the  riot  or  murder  com- 
mitted.   United  States  v.  Hanway,  2  Wall.  Jr.,  139  (§§  1195-1201). 

§  8035.  If  one  present  at  a  riot  came  to  aid,  abet,  countenance  or  encourage  the  rioters,  he 
is  guilty  of  every  act  committed  by  .any  individual  engaged  in  the  riot,  whether  it  amounts  to 
treason  or  felony.    Ibid, 

%  3036.  Where  a  person  with  an  unlawful  purpose  or  intent  designs  the  commission  of  a 
criminal  act,  and  to  carry  out  that  purpose  or  effect  the  unlawful  object  another  is  employed 
to  do  the  act,  that  act  becomes  the  act  of  the  principal,  and  he,  as  well  as  the  agent,  is  crim- 
inally accountable.    United  States  r.  Nunnemacher,  7  Biss.,  Ill  (§§  733-732). 

§  3037.  Mere  suspicion  or  bare  knowledge  that  an  illegal  act  is  being  done  by  others,  with- 
out any  participation  in  or  connection  with  it,  is  insufficient  to  render  a  person  criminally 
liable,  but  such  facts  may  be  taken  into  consideration  by  the  jury  in  connection  with  other 
circumstances  to  aid  in  determining  whether  he  was  a  participant  in  the  guilty  acts  shown. 
Jbid. 

%  3038.  Upon  the  trial  of  an  indictment  for  burning  the  treasury  buildings,  the  court,  at 
the  motion  of  the  defendant's  counsel,  and  without  objection  from  the  other  side,  instructed 
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thp  jnry  that  if  the  travorser  was  not  porsonally  present  at  the  time  of  applying  the  fire  to  ili  • 
treasury  buildinjs^,  or  not  sufficiently  near,  at  the  time,  to  be  aiding  and  abetting  in  applying 
the  tire,  although  he  was  concerned  in  the  design  of  burning  the  building,  he  was  but  an 
accessory  before  the  fact,  and  entitled  to  be  acquitted  under  the  indictment.  United  States 
V.  White,*  5  Cr.  C.  C,  38. 

§  3039.  misdemeanors.-- Misdemeanors  do  not  admit  of  accessories  either  before  or 

after  the  fact,  but  the  general  rule  is  that  whatsoever  will  make  a  party  an  accessory  before  the 
fact  in  felony  will  make  him  a  principal  in  a  misdemeanor  if  he  is  properly  cliarged  as  such  in 
the  indictment  United  States  v.  Hartwell,  3  Cliff. ,  227 ;  United  States  v.  Gooding,  12  Wheat., 
460;  United  States  v.  Harries,*  2  Bond,  311 ;  United  States  y.  White,*  5  Cr.  C.  C,  73. 

§  3040.  In  cases  of  misdemeanors,  all  those  who  are  concerned  in  aiding  and  abetting,  as 
well  as  perpetrating,  the  act  are  principals.  Under  such  circumstances,  there  is  no  room  for 
questions  of  actual  or  constructive  presence  or  absence;  for,  whether  present  or  absent,  all 
are  principals.  In  such  cases  those  aiding  and  abetting  may  be  charged  with  aiding  and 
abetting,  but  they  arc  punished  as  principals.     United  States  v.  Gooding,  12  Wheat.,  460. 

§  3041.  Those  guilty  in  the  first  degree  are  those  who  were  actually  present.  Those  guilty 
in  the  second  degree  are  those  so  connected  with  the  offense  that  they  are  constructively 
present.     United  States  v.  Harries,*  2  Bond,  311. 

§  3042.  The  third  section  of  the  penitentiary  act  for  the  District  of  Columbia,  declaring 
**  that  every  person  duly  convicted  of  the  crime  of  malicipusly,  wilfully  and  fraudulently 
burning  any  dwelling-house,  or  any  other  house,  barn  or  stable  adjoining  thereto,  ,  .  . 
or  of  wilfully  and  maliciously  burning  any  of  the  public  buildings  in  the  cities,  towns  or 
counties  of  the  District  of  Columbia,  belonging  to  the  United  States,  or  the  said  cities,  towns 
or  counties,  ...  or  as  being  accessory  thereto,  shall  be  sentenced,"  etc.,  does  not  make 
any  accessories  in  the  misdemeanors  described  in  the  act,  and  the  accessories  in  the  misde- 
meanors described  must  be  indicted  as  principals.     United  States  v.  White,*  5  Cr.  C.  C,  73. 

§  3043.  trial  of  accessory.— Where  a  person  is  charged  as  an  accessory,  he  may  be 

tried  and  convicted  if  the  principal  cannot  be  found.  If  the  principal  is  acquitted  on  a  count 
in  the  indictment  involving  the  charge  against  the  accessory,  the  latter  must  be  discharged. 
United  States  v.  Crane,*  4  McL.,  317. 

^  3044.  The  conviction  and  sentence  of  a  pei*son  in  a  circuit  court  for  robbing  the  mail  is 
most  conclusive  evidence  in  another  circuit  court  against  his  accessory,  that  the  crime  of 
which  the  principal  was  convicted  was  committed  by  him.  United  States  v.  Wood,*  2 
Wheeler,  3:25. 

§  3015.  Where  a  principal  cannot  be  punished  for  an  act  under  any  law,  it  seems  that  one 
merely  aiding  or  abetting  the  act  cannot  be  punished.  United  States  v.  Libby,  1  Woodb.  & 
M.,  281. 

^  8043.  It  seems  that  the  plea  of  not  guilty  pleaded  by  an  accessory  puts  in  issue  the  charge 
against  the  principal  as  well  as  that  against  himself,  and  whether  tried  at  the  same  time  with 
the  principal  or  subsequently,  he  may  controvert  the  guilt  of  the  principal  as  fully  as  the 
principal  himself  may  do,  even  when  the  latter  is  separately  indicted  and  tried  by  a  separate 
jury.     United  States  v.  Hartwell,  3  Cliff.,  238. 

g  3047.  It  seems  that  where  principal  and  accessory  are  tried  together  the  confessions  of 
the  former  are  adjnissible  to  prove  his  own  guilt,  and  are  evidence  of  that  fact  as  against  the 
latter.     Ibid, 

%  3048.  mnrder. —  The  act  of  congress  punishing  murder  does  not  embraoe  an  acces- 
sory before  the  fact ;  and  as  the  courts  have  no  common  law  jurisdiction,  an  indictment 
charging  the  accused  as  an  accessory  before  the  fact  cannot  be  sustained.  United  States  v, 
Ramsay,*  Hemp.,  481. 

^  3049.  When  a  murder  is  committed,  all  who  are  present,  aiding,  abetting  and  assailing, 
are  equally  guilty  with  him  who  gave  the  fatal  stroke.  An  abettor  of  murder,  in  order  to 
be  a  principal,  must  be  present  at  the  transaction.  If  he  is  absent  he  may  be  an  accessory, 
but  in  treason  all  are  principals,  and  one  may  bo  guilty  of  aiding  and  abetting  though  not 
present.     United  States  v.  Hauway,  2  Wail.  Jr.,  139  (i^g  1195-1201). 

g  3050.  seamen. —  A  seaman  who  aids  and  abets  in  confining  the  master  of  the  ship 

is  considered  in  law  as  a  principal  offender.  If  one  seaman  seizes  and  confines  the  master, 
and  a  second  seizes  the  mate  with  a  view  to  favor  the  attack  upon  the  master,  the  second  is 
equally  guilty  of  confining  the  master.  But  otherwise  if  they  are  distinct  affrays,  arising 
from  distinct  causes.     United  States  v.  Henry,*  4  Wash.,  428. 

§3051.  inciting  another, —  Language  addressed  to  persons  who  immediately  after* 

wards  commit  a  misdemeanor,  actually  intended  by  the  speaker  to  incite  those  addressed  to 
commit  it,  and  adapted  thus  to  incite  them,  is  'such  a  counseling  or  advising  to  the  crims  as 
the  law  contemplates,  and  the  person  so  inciting  others  may  be  indicted  as  principal.  Chaig® 
to  Grand  Jury,  2  Curt.,  637. 
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§  3052. testimony  of  accomplice. —  The  testimony  of  accomplices  is  to  be  heard  with 

suspicion,  and  if  their  testimony  should  be  impix>bable  or  contradicted  by  circumstances  or 
by  other  testimony,  the  jury  may  discredit  it.  But  if  all  the  circumstances  of  the  case  cor- 
roborate the  testimony  of  an  accomplice  and  are  in  fact  merely  connected  by  that  testimony, 
tjie  facts  supplied  by  the  accomplice  are  not  to  bo  disregarded.  United  States  v.  Chapels,* 
2  Tfheeler,  205. 

§  3053.  Where  an  accomplice  testifies  for  the  prosecution  and  makes  a  full  disclosure,  he  is 
entitled  to  a  discharge ;  and  it  is  not  material  that  the  person  against  whom  he  testified  was 
acquitted.  If  the  district  attorney  will  not  enter  a  nolle  prosequi^  tlie  court  will  continue  the 
case  until  a  pardon  can  be  applied  for.     United  States  v,  Lee,*  4  McL.,  103. 

§  3054.  Though  accomplices  in  a  crime  are  competent  witnesses,  and  though  their  testi- 
mony is  to  be  considered  by  the  jury,  yet  it  is  always  to  be  received  with  extreme  caution, 
and  weighed  and  scrutinized  with  great  care,  and  if  unsupported  should  not  be  relied  upon 
by  the  jury  unless  it  produces  in  their  minds  the  fullest  and  most  positive  conviction  of  its 
truth.     United  States  v,  Babcock,*  3  Dill.,  590,  619. 

§  3055.  It  seems  that  wher^  a  criminal  prosecution  against  a  particeps  criminis  is  prima 
fade  barred  by  the  statute  of  limitations,  he  may  be  compelled  to  testify  in  behalf  of  the 
government  in  a  civil  suit  against  on q, implicated  with  him,  but  after  so  testifying  he  cannot 
be  prosecuted.    United  States  v.  Smith,*  4  Day  (Conn.),  123. 

XXXI.  Punishment. 

SrmiARY  —  Ejcecuting  death  penalty  by  shooting,  ^S  3056,  3057;  potoer  of  the  territories, 
§  3058.—  Place  of  imprisonment,  §  3059.—  Hard  labor  a  part  of  the  punishment,  §  30j0.— 
Imprisonment  outside  of  state  in  which  conviction  is  had,  §  3061.— Ab  permission  from 
state  to  use  peniteyitiary,  §  3062.— Jat7  removed  by  the  state,  %  3063. 

g  305(5.  Punishment  by  shooting,  as  a  mode  of  executing  the  death  penalty  for  the  crime 
of  murder  in  the  first  degree,  is  not  a  cruel  or  an  unusual  punishment  within  the  meaning 
of  the  eighth  amendment.     Wilkcrson  r.  Utah,  g§  3064-67.     See  ^^  8084,  3096. 

§  3057.  Under  a  law  of  a  territory  providing  that  every  person  guilty  of  murder  in  the  first 
degree  shall  suffer  death,  taken  in  connection  with  a  law  making  it  the  duty  of  the  court 
authorized  to  pass  sentence  to  determine  and  impose  the  punishment  prescribed,  and  in  con- 
nection with  the  fact  that  there  is  no  otiier  specific  regulation  as  to  the  mode  of  executing 
such  a  sentence,  the  court  has  authority  to  sentence  one  convicted  of  murder  in  the  first 
degree  to  be  shot  until  he  is  dead.    Ibid.. 

^  3058.  It  was  not  the  intention  of  congress  that  the  act  (R.  S.,  sec.  5325)  providing  that 
the  manner  of  inflicting  the  punishment  of  death  shall  be  by  hanging  should  supersede  the 
power  of  the  territories  to  legislate  upon  the  subject.  *  Ibid. 

g  3050.  In  all  cases  where  a  jx^rson  is  sentenced  to  confinement  for  lonffor  than  one  year  he 
may  be  imprisoned  in  a  state  penitentiary.     Ex  parte  Karstendick,  ^^  306i*-71.     See  S  3073. 

t^  3060.  In  all  cases  where  the  statute  makes  hard  labor  a  part  of  the  punishment  for  an 
ofTense  it  is  imperative  upon  the  court  to  include  that  in  its  sentence.  But  where  the  statute 
requires  imprisoument  alone  a  federal  court  may,  in  its  discretion,  order  execution  of  its  sen- 
tence at  a  place  where  labor  is  exacted  as  part  of  the  discipline  and  treatment  of  the  place  of 
confinement.     Ibid.    See  ^  3098. 

§  3001.  The  courts  of  the  United  States  may  order  an  offender  imprisoned  outside  the  state 
in  which  he  is  convicted  if  there  is  no  suitable  place  for  such  confinement  within  the  state, 
and  its  finding  that  there  is  no  suitable  place  within  the  state  is  a  finding  on  a  question  of 
fact,  and  cannot  be  reviewed  by  a  court  on  habeas  corpus.     Ibid. 

^  to02.  Though  a  person  is  confined  by  sentence  of  a  federal  court  in  a  penitentiary  of  a 
state  which  has  not  given  the  federal  government  permission  to  use  it  for  the  confinement  of 
its  criminals,  yet  if  the  state  permits  a  criminal  to  be  confined  there  without  objection,  it  is 
equivalent  to  such  express  permission,  and  the  criminal  cannot  take  advantage  of  the  lack  of 

it.     Ibid. 

§  8063.  A  defendant  was  sentenced  to  be  confined  in  a  certain  jail.  Afterwards  the  jail 
was,  by  act  of  the  state  legislature,  removed  to  another  place  and  the  prisoner  was  removed 
with  it.  Held,  that  he  was  properly  imprisoned  at  the  latter  place,  and  that  he  had  no  right 
to  be  discharged  therefrom  on  the  ground  that  he  was  not  confined  in  the  place  to  which  he 
was  sentenced.     In  re  Hartwell.  §  3072. 

[Notes.—  See  gS  8073-3102.] 
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•  WII.KERSON  V.  UTAH. 

(9  Otto,  130-137.     1878.) 

Ekroe  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Opinion  by  Mb.  Justice  Clifford. 

Statement  of  Facts. — Duly  organized  territories  are  invested  with  legis- 
lative power,  which  extends  to  all  rightful  subjects  of  legislation  not  inconsist- 
ent with  the  constitution  and  laws  of  the  United  States.  R  S.,  sec.  1851. 
Congress  organized  the  territory  of  Utah  on  the  9th  of  September,  1850,  and 
provided  that  the  legislative  power  and  authority  of  the  territory  shall  be 
vested  in  the  governor  and  legislative  assembly.     9  Stat.,  454. 

Sufficient  appears  to  show  that  the  prisoner  named  in  the  record  was  legally 
charged  with  the  wilful,  malicious  and  premeditated  murder  of  William  Baxter, 
with  malice  aforethought,  by  indictment  of  the  grand  jury  in  due  form  of  law, 
as  fully  set  forth  in  the  transcript;  and  that  he,  upon  his  arraignment,  pleaded 
that  he  was  not  guilty  of  the  alleged  offense.  Pursuant  to  the  order  of  the 
court,  a  jury  for  the  trial  of  the  prisoner  was  duly  impaneled  and  sworn;  and 
it  appears  that  the  jury,  after  a  full  and  fair  trial,  found,  by  their  verdict,  that 
the  prisoner  was  guilty  of  murder  in  the  first  degree.  Regular  proceedings 
followed,  and  the  record  also  shows  that  the  presiding  justice  in  open  court 
sentenced  the  prisoner  as  follows:  That  "you  be  taken  from  hence  to  some 
place  in  this  territory,  where  you  shall  be  safely  kept  until  Friday,  the  llth  day 
of  December  next;  that  between  the  hours  of  10  o'clock  in  the  forenoon  and 
3  o'clock  in  the  afternoon  of  the  last-named  day  you  be  taken  from  your  place 
of  confinement  to  some  place  within  this  district,  and  that  you  there  be  pub- 
licly shot  until  you  are  dead." 

Proceedings  in  the  court  of  original  jurisdiction  being  ended,  the  prisoner  ; 
sued  out  a  writ  of  error  and  removed  the  cause  into  the  supreme  court  of  the 
territory,  where  the  judgment  of  the  subordinate  court  was  affirmed.  Final 
judgment  having  been  rendered  in  the  supreme  court  of  the  territory,  the  pris- 
oner sued  out  the  present  writ  of  error,  the  act  of  congress  providing  that  such 
a  writ  from  this  court  to  the  supreme  court  of  the  territorj^  will  lie  in  criminal 
cases  where  the  accused  is  sentenced  to  capital  punishment  or  is  convicted  of 
bigamy  or  polygamy.  18  Stat.,  254.  Appended  to  the  proceedings  is  the  as- 
signment of  error  imputed  to  the  court  below,  which  is  repeated  in  the  same 
words  in  the  brief  of  his  counsel  filed  since  the  case  was  removed  into  this 
court.  No  exception  was  taken  to  the  proceedings  in  either  court  prior  to  the 
sentence,  the  assignment  of  error  being  that  the  court  below  erred  in  affirming 
the  judgment  of  the  court  of  original  jurisdiction  and  in  adjudging  and  sen- 
tencing the  prisoner  to  be  shot  to  death. 

Murder,  as  defined  by  the  compiled  laws  of  the  territory,  is  the  unlawful 
killing  of  a  human  being  with  malice  aforethought,  and  the  provison  is  that 
such  malice  may  be  express  or  implied.  Comp.  Laws  Utah,  1876,  585.  Express 
malice  is  when  there  is  manifested  a  deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow-creature,  and  it  may  be  implied  when  there  is  no  con- 
siderable provocation,  or  when  the  circumstances  attending  the  killing  show'  an 
abandoned  or  malignant  heart.  Criminal  homicide,  when  perpetrated  by  a 
person  lying  in  wait,  or  by  any  other  kind  of  wilful,  deliberate,  malicious  and 
premeditated  killing,  or  which  is  committed  in  the  perpetration  or  attempt  to  per- 
petrate any  one  of  the  offenses  therein  enumerated,  and  evidencing  a  deprave<I 
mind,  regardless  of  human  life,  is  murder  in  the  first  degree.     Id.,  5S6.    Pro- 
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vision  is  also  made  that  every  person  guilty  of  murder  in  the  first  degree  shall 
suffer  death,  or,  upon  the  recommendation  of  the  jury,  may  be  imprisoned  at 
hard  labor  in  the  penitentiary  for  life,  at  the  discretion  of  the  court;  and  that 
every  person  guilty  of  murder  in  the  second  degree  shall  be  imprisoned  at  hard 
labor  in  the  penitentiary  for  not  less  than  five  nor  more  than  fifteen  years. 
Comp.  Laws  Utah,  1876,  586. 

Duly  convicted  of  murder  in  the  first  degree  as  the  prisoner  was  by  the  ver- 
dict of  the  jury,  it  is  conceded  that  the  existing  law  of  the  territory  provides 
that  he  "shall  suffer  death;  "  nor  is  it  denied  that  the  antecedent  law  of  the 
territory  which  was  in  force  from  March  6, 1852,  to  March  4, 1876,  provided  that 
"  when  any  person  shall  be  convicted  of  any  crime  the  punishment  of  which  is 
death,  ...  he  shall  suffer  death  by  being  shot,  hung  or  beheaded,  as  the 
court  may  direct,"  or  as  the  convicted  person  may  choose.  Sess.  Laws  Utah, 
1852,  p.  61;  Comp.  Laws  Utah,  1876*,  564.  When  the  Revised  Penal  Code  went 
into  operation,  it  is  doubtless  true  that  it  repealed  that  provision,  as  section  400 
provides  that  "  all  acts  and  parts  of  acts"  heretofore  passed  "inconsistent  with 
the  provisions  of  this  act  be  and  the  same  are  hereby  repealed."  Comp.  Laws 
Utah,  651. 

Assume  that  section  124  of  the  prior  law  is  repealed  by  the  Revised  Penal 
Code,  and  it  follows  that  the  existing  law  of  the  territory  provides  that  every 
person  guilty  of  murder  in  the  first  degree  shall  suffer  death,  without  any  other 
statutory  regulation  as  to  the  mode  of  executing  the  sentence  than  what  is 
found  in  the  following  enactment  of  the  Revised  Penal  Code.  Section  10  pro- 
vides that  "  the  several  sections  of  this  code,  which  declare  certain  crimes  to 
be  punishable  as  therein  mentioned,  devolve  a  duty  upon  the  court  authorized 
to  pass  sentence  to  determine  and  impose  the  punishment  prescribed."  Comp. 
Laws  Utah,  1876,  567.  Construed  as  that  provision  must  be  in  connection  with 
the  enactment  that  every  person  guilty  of  murder  in  the  first  degree  shall 
suffer  death,  and  in  view  of  the  fact  that  the  laws  of  the  territory  contain  no 
other  specific  regulation  as  to  the  mode  of  executing  such  a  sentence,  the  court 
here  is  of  the  opinion  that  the  assignment  of  error  shows  no  legal  ground  for 
reversing  the  judgment  of  the  court  below.  Authority  to  pass  such  a  sentence 
is  certainly  not  possessed  by  the  circuit  courts  of  the  United  States,  as  the  act 
of  congress  provides  that  the  manner  of  inflicting  the  punishment  of  death 
shall  be  by  hanging.     R.  S.,  sec.  5325. 

§  3064.  Poxoers  of  territorial  legislatures. 

Punishments  of  the  kind  are  always  directed  by  the  circuit  courts  to  be  in- 
flicted in  that  manner,  but  organized  territories  are  invested  with  legislative 
power  which  extends  to  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United  States.  By  virtue  of  that  power 
the  legislative  branch  of  the  territory  may  define  offenses  and  prescribe  the 
punishment  of  the  offenders,  subject  to  the  prohibition  of  the  constitution  that 
cruel  and  unusual  punishments  shall  not  be  inflicted.  Story,  Const.  (3d  ed.), 
sec.  1903.  Good  reasons  exist  for  supposing  that  congress  never  intended  that 
the  provision  referred  to,  that  the  punishment  of  death  shall  be  by  hanging, 
should  supersede  the  power  of  the  territories  to  legislate  upon  the  subject,,  as 
the  congressional  provision  is  a  part  of  the  first  crimes  act  ever  passed  by  the 
national  legislature.  1  Stat.,  114.  Different  statutory  regulations  existeJ  in 
the  territory  for  nearly  a  quarter  of  a  century,  and  the  usages  of  the  army  to 
the  present  day  are  that  sentences  of  the  kind  may  in  certain  cases  be  executed 
by  shooting,  and  in  others  by  hanging.     Offenses  of  various  kinds  are  defined 
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in  the  rules  and  articles  of  war  where  the  offender,  if  duly  conricteJ,  may  b? 
sentenced  to  the  death  penalty.  In  some  of  those  cases  the  provision  is  that 
the  accused,  if  convicted,  shall  suffer  death,  and  in  others  the  punishment  to 
be  awarded  depends  upon  the  finding  of  the  court-martial;  but  in  none  of 
those  cases  is  the  mode  of  putting  to  death  prescribed  in  the  articles  of  war  or 
the  military  regulations.  Article  96  provides  that  no  person  shall  be  sentenced 
to  suffer  death  except  by  the  concurrence  of  two-thirds  of  the  members  of  a  gen- 
eral court-martial,  and  in  the  cases  specified  in  the  rules  and  articles  enacted 
by  congress.     R  S.,  p.  238. 

§  3065.  Modes  of  capital puyiishm^nt prescribed  hy  military  law. 

Repeated  instances  occur  where  the  death  penalty  is  prescribed  in  those 
articles;  but  the  invariable  enactment  is  that  the  person  guilty  of  the  offense 
shall  suffer  death,  without  any  specification  as  to  the  mode  in  which  the  sen- 
tence shall  be  executed,  and  the  regulations  of  the  army  are  as  silent  in  that 
respect  as  the  rules  and  articles  of  war.  Congress  having  made  no  regulations 
in  that  regard,  the  custom  of  war,  says  a  learned  writer  upon  the  subject,  has, 
in  the  absence  of  statutory  law,  determined  that  capital  punishment  be  inflicted 
by  shooting  or  hanging;  and  the  same  author  adds  to  the  effect  that  mutiny, 
meaning  mutiny  not  resulting  in  loss  of  life,  desertion,  or  other  military  crime, 
if  a  capital  offense,  is  commonly  punished  by  shooting;  that  a  spy  is  always 
hanged,  and  that  mutiny,  if  accompanied  by  loss  of  life,  is  punished  in  the 
same  manner, —  that  is,  by  hanging.     Benet,  Courts-Martial  (5th  ed.),  163. 

Military  laws,  says  another  learned  author,  do  not  say  how  a  criminal  offend- 
ing against  such  laws  shall  be  put  to  death,  but  leave  it  entirely  to  the  custom 
of  war;  and  his  statement  is  that  shooting  or  hanging  is  the  method  deter- 
mined by  such  custom.  Dellart,  Courts-Martial,  196.  Like  the  preceding 
author,  he  also  proceeds  to  state  that  a  spy  is  generally  hanged,  and  that  mutiny 
unaccompanied  with  loss  of  life  is  punished  by  the  same  means;  and  he  also  con- 
curs with  Benet,  that  desertion,  disobedience  of  orders,  or  other  capital  crimes 
are  usually  punished  by  shooting,  adding  that  the  mode  in  all  cases,  that  is, 
either  shooting  or  hanging,  may  bo  declared  in  the  sentence.  Corresponding 
rules  prevail  in  other  countries,  of  which  the  following  authorities  will  afford 
sufficient  proof:  Simmons,  Courts-Martial  (5:h  ed.),  sec.  645;  Griffith,  Military 
Law,  86.  Capital  punishment,  says  the  author  first  named,  may  be  by  either 
shooting  or  hanging.  For  mutiny,  desertion  or  other  military  crime  it  is  com- 
monly by  shooting;  for  murder  not  combined  with  mutiny,  for  treason,  and 
piracy  accompanied  with  wounding  or  attempt  to  murder,  by  hanging,  as  the 
sentence  in  England  must  accord  with  the  law  of  the  country  in  regard  to  the 
punishment  of  offenders.  Exactly  the  same  views  are  expressed  by  the  other 
writer,  which  need  not  be  reproduced. 

§  3066.  Capital  jnmishment  hy  shooting  is  not  a  cruel  or  unusual  punishment^ 
within  the  terms  of  the  constitution. 

Cruel  and  unusual  punishments  are  forbidden  by  the  constitution,  but  the 
authorities  referred  to  are  quite  sufficient  to  show  that  the  punishment  of  shoot- 
ing as  a  mode  of  executing  the  death  penalty  for  the  crime  of  murder  in  the 
first  degree  is  not  included  in  that  category,  within  the  meaning  of  the  eighth 
amendment.  Soldiers  convicted  of  desertion  or  other  capital  military  offenses 
are  in  the  great  majority  of  cases  sentenced  to  be  shot,  and  the  ceremony  for 
such  occasions  is  given  in  great  fullness  by  the  writers  upon  the  subject  of 
courts-martial.  Simmons,  sees.  759,  760;  Dellart,  pp.  247,  248.  Where  the 
conviction  is  in  the  civil  tribunals,  the  rule  of  the  common  law  was  that  the 
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sentence  or  judgment  must  be  pronounced  or  rendered  by  the  court  in  whicli 
the  prisoner  was  tried  or  finally  condemned,  and  the  rule  was  universal  that  it 
must  be  such  as  is  annexed  to  the  crime  by  law.  Of  these,  says  Blackstone, 
some  are  capital,  which  extend  to  the  life  of  the  offender,  and  consist  generally 
in  being  hanged  by  the  neck  till  dead-    4  Bl.  Com.,  377. 

Such  is  the  general  statement  of  that  commentator,  but  he  admits  that  in 
very  atrocious  crimes  other  circumstances  of  terror,  pain  or  disgrace  were 
sometimes  superadded.  Cases  mentioned  by  the  author  are,  where  the  pris- 
oner was  drawn  or  dragged  to  the  place  of  execution,  in  treason ;  or  where  he 
was  emboweled  alive,  beheaded,  and  quartered,  in  high  treason.  Mention  is 
also  made  of  public  dissection  in  murder,  and  burning  alive  in  treason  com- 
mitted by  a  female.  History  confirms  the  truth  of  these  atrocities,  but  the 
commentator  states  that  the  humanity,  of  the  nation  by  tacit  consent  allowed 
the  mitigation  of  such  parts  of  those  judgments  as  savored  of  torture  or  cru- 
elty, and  he  states  that  they  were  seldom  strictly  carried  into  effect.  Exam- 
ples of  such  legislation  in  the  early  history  of  the  parent  country  are  given 
by  the  annotator  of  the  last  edition  of  Arch  hold's  Treatise.  Archb.  Cr.  Pr. 
and  PI.  (8th  ed.),  584.  Many  instances,  says  Chitty,  have  arisen  in  which  the 
ignominious  or  more  painful  parts  of  the  punishment  of  high  treason  have 
been  remitted,  until  the  result  appears  to  be  that  the  king,  though  he  cannot 
vary  the  sentence  so  as  to  aggravate  the  punishment,  may  mitigate  or  remit  a 
part  of  its  severity.     1  Chitt.  Cr.  L.,  787;  1  Hale,  P.  C,  370. 

DiflBculty  would  attend  the  effort  to  define  with  exactness  the  extent  of  the 
constitutional  provision  which  provides  that  cruel  and  unusual  punishments 
shall  not  be  inflicted;  but  it  is  safe  to  affirm  that  punishments  of  torture, such 
as  those  mentioned  by  the  commentator  referred  to,  and  all  others  in  the  same 
line  of  unnecessary  cruelty,  are  forbidden  by  that  amendment  to  the  constitu- 
tion. Cooley,  Const.  Lim.  (4th  ed.),  408;  Whart.  Cr.  L.  (7th  ed.),  sec.  3405. 
Concede  all  that,  and  still  it  by  no  means  follows  that  the  sentence  of  the 
court  in  this  case  falls  within  that  category,  or  that  the  supreme  court  of  the 
territory  erred  in  affirming  the  judgment  of  the  court  of  original  jurisdiction. 
Antecedent  to  the  enactment  of  the  code  which  went  into  operation  March 
4,  1876,,  the  statute  of  the  territory  passed  March  6,  1852,  provided  that  when 
any  person  was  convicted  of  any  capital  offense  he  shall  suffer  death  by  being 
shot,  hanged  or  beheaded,  as  the  court  may  direct,  subject  to  the  qualification 
therein  expressed,  to  the  effect  that  the  person  condemned  might  have  his 
option  as  to  the  manner  of  his  execution,  the  meaning  of  which  qualification, 
as  construed,  was  that  the  option  was  limited  to  the  modes  prescribed  in  the 
statute,  and  that  if  it  was  not  exercised  the  direction  must  be  given  by  the 
court  passing.the  sentence. 

Nothing  of  the  kind  is  contained  in  the  existing  code,  and  the  legislature 
in  dropping  the  provision  as  to  the  option  failed  to  enact  any  specific  regu- 
lation as  to  the  mode  of  executing  the  death  penalty.  Instead  of  that,  the 
explicit  enactment  is  that  every  person  guilty  of  murder  in  the  first  degree 
shall  suffer  death,  or,  upon  the  recommendation  of  the  jurj%  may  be  im- 
prisoned at  hard  labor  in  the  penitentiary  for  life,  at  the  discretion  of  the 
court.  Beyond  all  question,  the  first  clause  of  the  piovision  is  applicable 
in  this  case,  as  the  jury  gave  no  such  recommendation  as  that  recited  in 
the  second  clause,  the  record  showing  that  their  verdict  was  uncondi- 
tional and  absolute,  from  which  it  follows  that  the  sentence  that  the  pris- 
oner shall  suffer  death  is  legally  correct.     Comp.  Laws  Utah,   1876,  p.  586. 
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Had  tho  statute  prescribed  the  mode  of  executing  tbe  sentence,  it  vvoulil 
have  been  the  duty  of  the  court  to  follow  it,  unless  the  punishment  to  be  In- 
flicted was  cruel  and  unusual,  within  the  meaning  of  the  eighth  amendment  to 
the  constitution,  which  is  not  pretended  by  the  counsel  of  the  prisoner.  Stat- 
utory directions  being  given  that  the  prisoner  when  duly  convicted  shall  suffer 
death,  without  any  statutory  regulation  specifically  pointing  out  the  mode  of 
executing  the  command  of  the  law,  it  must  be  that  the  duty  is  devolved  upon 
the  court  authorized  to  pass  the  sentence  to  determine  the  mode  of  execation 
and  to  impose  the  sentence  proscribed.  Id.,  p.  567.  Persons  guilty  of  murder 
in  the  first  degree  "shall  suffer  death ''  are  the  words  of  the  territorial  statute; 
and  when  that  provision  is  construed  in  connection  with  section  10  of  the  code 
previously  referred  to,  it  is  clear  that  it  is  made  obligatory  upon  the  court  to 
prescribe  the  mode  of  executing  the  sentence  of  death  which  the  code  imposes 
where  the  conviction  is  for  murder  in  the  first  degree,  subject,  of  course,  to  the 
constitutional  prohibition,  that  cruel  and  unusual  punishment  shall  not  be  in- 
flicted. 

§  3067.  Modes  of  punishment  at  covimoji  law. 

Other  modes  besides  hanging  were  sometimes  resorted  to  at  common  law, 
nor  did  the  common  law  in  terms  require  the  court  in  passing  the  sentence 
either  to  prescribe  the  mode  of  execution  or  to  fix  the  time  or  place  for  carrying 
it  into  effect,  as  is  frequently  if  not  always  done  in  the  federal  circuit  courts. 
At  common  law,  neither  the  mode  of  executing  the  prisoner  nor  the  time  or 
place  of  execution  was  necessarily  embodied  in  the  sentence.  Directions  in 
regard  to  the  former  were  usually  given  by  the  judge  in  the  calendar  of  capital 
cases  prepared  by  the  clerk  at  the  close  of  the  term;  as,  for  example,  in  the 
case  of  murder,  the  direction  was  "  let  him  be  hanged  by  the  neck,"  which 
calendar  was  signed  by  the  judge  and  clerk,  and  constituted  in  many  cases  the 
only  authority  of  the  officer  as  to  the  mode  of  execution.  4:Bl.  Com.,  404; 
Bishop,  Cr.  Proc.  (2d  ed.),  sees.  1146-1148;  Bishop,  Cr.  L.  (6th  ed.),  sec.  935. 
Eiiference  is  made  to  the  cases  of  Ilartung  v.  The  People,  22  N.  Y.,  95;  The 
People  V.  Hartung,  23  IIow.  Pr.  (K  Y.),  314;  S.  C,  26  id.,  154;  and  28  id., 
400,  as  supporting  the  theory  of  the  prisoner  that  the  court  possessed  no  author- 
ity to  prescribe  the  mode  of  execution ;  but  the  court  here  is  entirely  of  a  differ- 
ent opinion,  for  the  reasons  already  given. 

Judgineni  affirmed. 

EX  PARTE  KARSTENDICK. 
(3  Otto.  396-405.     1870.) 

PETrnoN  for  Habeas  Corpus, 

Opinion  by  Watte,  C.  J. 

Statement  of  Facts. —  Karstendick,  the  petitioner,  was  indicted  for  a  con- 
spiracy, and  convicted  May  1,  1876,  in  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  under  section  5440  of  the  Revised  Statutes.  The 
punishment  for  his  offense,  prescribed  by  the  statute,  is  a  penalty  of  not  less 
than  $1,000  nor  more  than  §10,000,  and  imprisonment  not  more  than  two 
years.  The  sentence,  as  passed  by  the  court,  so  far  as  it  is  material  to  the 
present  inquiry,  is  as  follows:  "And,  it  having  been  in  due  form  determined 
and  ascertained  that  there  is  no  penitentiary  withm  the  district  of  Louisiana,  suit- 
able for  the  confinement  of  persons  convicted  of  crime  in  the  courts  of  the  TTnite<i 
States,  in  said  district  of  Louisiana,  and  the  attorney-general  o*"  i!ir»  T  '.' "l 


PUNISHMENT.  §  8068- 

States  having,  in  due  form,  and  by  and  with  competent  authority,  designated 
the  penitentiary  at  Moundsville,  in  West  Virginia,  as  the  place  of  confinement, 
subsistence  and  employment  of  all  persons  convicted,  or  who  may  hereafter  be 
convicted,  by  the  courts  of  the  United  States,  of  crime  against  the  United 
States  of  America,  in  said  district  of  Louisiana,  and  such  designation  having 
been  in  due  form  notified  to  the  court  and  entered  upon  the  record  thereof, 
.  .  .  it  is  considered,  by  reason  of  the  verdict  herein,  .  .  .  that  the  said 
Otto  H.  Karstendick  be  confined  in  the  penitentiary  of  the  state  of  West  Vir- 
ginia, at  Moundsville  in  said  state,  for  and  during  the  full  period  of  sixteen 
calendar  months  from  and  after  this  day,  and  that  he  do  also  further  pay  a 
fine  of  $2,000,"  etc. 

In  execution  of  this  sentence,  Karstendick  is  now  imprisoned  in  the  peniten- 
tiary at  Moundsville,  and  he  seeks  through  this  application  to  obtain  a  discharge, 
alleging  for  cause  that  the  ordei*  of  the  court  for  his  imprisonment  in  a  peni- 
tentiary, and  without  the  state  of  Louisiana,  is  not  authorized  by  law,  and  con- 
sequently void. 

§  3068.  The  laws  and  regxdationa  under  which  persona  convicted  of  cinmes 
against  the  United  States  are  imprisoned  in  the  penitentiai'ies  and  other  prisons 
of  the  states. 

Section  5440  of  the  Revised  Statutes  is  a  reproduction  of  section  30  of  an  act  of 
congress,  passed  March  2,  1867,  "to  amend  existing  laws  relating  to  internal 
revenue,  and  for  other  purposes."  14  Stat.,  484.  At  that  time  another  act, 
passed  March  3,  1SG5,  "  regulating  proceedings  in  criminal  cases,  and  for  other 
purposes,"  was  in  force,  which  provided,  in  section  3,  that  "  in  every  case  where 
any  person  convicted  of  any  offense  against  the  United  States  shall  be  sen- 
tenced to  imprisonment  for  a  period  longer  than  one  year,  it  shall  be  lawful, 
for  the  court,  by  which  the  sentence  is  passed,  to  order  the  same  to  be  executed 
in  any  state  prison  or  penitentiary  within  the  district  or  state  where  such  court 
is  held,  the  use  of  which  prison  or  penitentiary  is  allowed  by  the  legislature  of 
such  state  for  such  purposes."  13  Stat.  500.  This  provision  is  also  reproduced 
in  section  5541  of  the  Eevised  Statutes,  save  only  that  the  words  "state  jail "  are 
substituted  for  the  words  "  state  prison,"  where  they  occur  in  the  original  act. 

As  early  as  1834  congress  enacted  that,  whenever  any  criminal  convicted  of 
any  offense  against  the  United  States  shall  be  imprisoned  in  pursuance  of  such 
conviction,  or  of  the  sentence  thereupon,  in  the  prison  or  penitentiary  of  any 
state  or  territory,  such  criminal  shall,  in  all  respects,  be  subject  to  the  same 
discipline  and  treatment  as  convicts  sentenced  by  the  courts  of  the  state  or 
territory  in  which  such  prison  or  penitentiary  is  situated,  and,  while  so  con- 
fined in  such  prison,  shall  also  be  exclusively  under  the  control  of  the  officers 
having  charge  of  the  same,  under  the  laws  of  such  state  or  territory.  4  Stat., 
739.  This  provision  is  re-enacted  in  section  5539  of  the  Eevised  Statutes,  the 
word  "jail,"  however,  being  substituted  in  the  revision  for  "prison,"  where  it 
occurs  in  the  original.  All  these  several  statutes,  being  in  pari  materia^  were, 
vrhen  in  force  before  the  revision,  to  be  construed  together.  The  same  is  true 
of  the  corresponding  revised  sections,  and,  under  this  rule,  the  same  effect 
must  be  given  to  section  5440  that  it  would  have  if  it  read  as  follows:  "All  the 
parties  to  such  a  conspiracy  shall  be  liable  to  a  penalty  of  not  less  than  $1,000 
and  not  more  than  $10,000,  and  to  imprisonment  not  more  than  two  years," 
Sec.  5440.  If  the  sentence  of  imprisonment  shall  be  for  a  longer  term  than 
one  year,  the  court  passing  the  same  may  order  it  to  be  executed  in  any  state 
jail  or  penitentiary  within  the  district  or  state  where  said  court  is  held  (sec. 
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5541),  and  the  criminal  so  imprisoned  shall,  in  all  respects,  be  sabjcct  to  the 
same  discipline  and  treatment  as  convicts  sentenced  by  the  courts  of  the  state 
er  territory  in  which  such  jail  or  penitentiary  is  situated,  and  shall,  while  so 
confined  therein,  be  exclusively  under  the  control  of  the  officers  having  charge 
of  the  same  under  the  laws  of  the  state.     Sec.  5539. 

§  3069.  The  rule  as  to  ir/iprisonynent  with  or  without  hard  labor. 

This  language  is  explicit,  and,  taken  by  itself,  is  certainly  sufficient  to  author- 
ize imprisonment  in  a  penitentiary,  at  the  discretion  of  the  court,  in  all  cases 
where  the  sentence  is  for  a  longer  term  than  one  year.  But  the  counsel  for  the 
petitioner,  in  their  argument,  refer  to  other  sections  of  the  statute,  which  in  terms 
provide  for  punishment  by  imprisonment  at  hard  labor,  and  they  seek  to  confine 
the  power  of  imprisonment  in  a  penitentiary  to  such  cases;  because,  as  they  claim, 
imprisonment  in  a  penitentiary  necessarily  implies  imprisonment  at  luird  labor; 
and  where  the  punishment  provided  for  by  the  statute  is  imprisonment  alone,  a 
sentence  to  confinement  at  a  place  where  hard  labor  is  imposed  as  a  consequence 
of  the  imprisonment  is  in  excess  of  the  power  conferred.  We  have  not  been 
able  to  arrive  at  this  conclusion.  In  cases  where  the  statute  makes  hard  labor 
a  part  of  the  punishment,  it  is  imperative  upon  the  court  to  include  that  in  its 
sentence.  But  where  the  statute  requires  imprisonment  alone,  the  several  pro- 
visions which  have  just  been  referred  to  place  it  within  the  power  of  the  court, 
at  its  discretion,  to  order  execution  of  its  sentence  at  a  place  where  labor  is 
exacted  as  part  of  the  discipline  and  treatment  of  the  institution  or  not,  as  it 
pleases.  Thus,  a  wider  range  of  punishment  is  given,  and  tfie  courts  are  left  at 
liberty  to  graduate  their  sentences  so  as  to  meet  the  ever-varying  circumstances 
of  the  cases  which  come  before  them.  If  the  offense  is  flagrant,  the  peniten- 
tiary, with  its  discipline,  may  be  called  into  requisition;  but  if  slight,  a  corre- 
sponding punishment  may  be  inflicted  within  the  general  range  of  the  law. 

This  view  of  the  case  is  strengthened  by  a  further  examination  of  the  legis- 
lation upon  this  subject.  As  early  as  1825,  in  an  "  Act  more  effectually  to  pro- 
vide for  the  punishment  of  crimes  against  the  United  States,  and  for  other 
purposes"  (4  Stat.,  118),  it  was  enacted  (sec.  15)  that  "in  every  case  where 
any  criminal  convicted  of  any  offense  against  the  United  States  shall  be  sen- 
tenced to  imprisonment  and  confinement  at  hard  labor,  it  shall  be  lawful  for 
the  court  by  which  the  sentence  is  passed  to  order  the  same  to  be  executed  in 
any  state  prison  or  penitentiary  within  the  district  or  state  where  such  court  is 
holden,  the  use  of  which  prison  or  penitentiary  may  be  allowed  or  granted  by 
the  legislature  of  such  state  for  such  purposes."  With  this  statute  in  force,  the 
act  of  1865,  which  has  already  been  referred  to,  was  passed,  giving  the  same 
power  in  nearly  the  same  words,  where  the  punishment  was  by  imprisonment- 
for  a  longer  term  than  one  year,  without  any  special  requirement  as  to  hard  labor. 

These  two  acts  are  separately  re-enacted  in  the  Kevised  Statutes.  The  act 
of  1825  is  reproduced  in  section  5542,  and  that  of  1865  in  section  5541,  the 
language  of  the  two  original  acts  being  substantially  retained  in  the  revision. 
With  this  legislation  in  full  force,  it  is  impossible  to  believe  that  it  was  the  in- 
tention of  congress  to  confine  imprisonment  in  penitentiaries  exclusively  to 
cases  in  which  hard  labor  is  in  express  terms  made  bj''  statute  a  part  of  the  pun- 
ishment. Without  extending  the  argument  further  upon  this  branch  of  the  case, 
we  are  clearly  of  the  opinion  that  the  order  of  the  court  directing  the  imprison- 
ment in  a  penitentiary  is  not  void.  It  still  remains  to  consider  whether  that 
part  of  the  sentence  which  directed  that  the  imprisonment  should  be  in  'lit'' 
penitentiary  at  Moundsville  can  be  sustained. 
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§  3070.  Power  of  congress  to  provide  for  confinement  of  convicts.  Those  con- 
victed in  one  state  may  he  iinprisoned  in  anotJier, 

It  is  conceded  that  congress  has  the  power  to  provide  that  persons  convicted 
of  crimes  against  the  United  States  in  one  state  may  be  imprisoned  in  another. 
Congress  can  cause  a  prison  to  be  erected  at  any  place  within  the  jurisdiction 
of  the  United  States,  and  direct  that  all  persons  sentenced  to  imprisonment 
under  the  laws  of  the  United  States  shall  be  confined  there;  or  it  may  arrange 
with  a  single  state  for  the  use  of  its  prisons,  and  require  the  courts  of  the  United 
States  to  execute  their  sentences  of  imprisonment  in  them.  All  this  is  left  to 
the  discretion  of  the  legislative  department  of  the  government,  and  is  beyond 
the  control  of  the  courts.  Acting  under  this  power,  congress,  while  recognizing 
as  a  rule  the  propriety  of  sentencing  those  convicted  of  crime  against  the 
United  States  to  imprisonment  in  the  jails  or  prisons  of  the  state  where  their 
conviction  was  had,  did,  in  1864,  to  meet  contingencies  that  might  arise,  enact 
that  "all  persons  who  have  been,  or  may  hereafter  be,  convicted  of  crime  by 
any  court  of  the  United  States,  nrot  militarj^  the  punishment  whereof  shall  be 
imprisonment  in  a  district  or  territory  where  at  the  time  of  such  conviction 
there  may  be  no  penitentiary  or  other  prison  suitable  for  the  confinement  of 
convicts  of  the  United  States,  or  available  therefor,  shall  be  confined,  during 
the  terra  for  which  they  may  have  been  or  may  be  sentenced,  in  some  suitable 
prison,  in  a  convenient  state  or  territory  to  be  designated  by  the  secretary  of 
the  interior."  13  Stat.,  74.  In  1872  the  power  of  designating  was  transferred 
to  the  attorney-general.  This  provision  is  also  re-enacted  in  section  5546  of  the 
Revised  Statutes^  the  word  "jail"  being  substituted  for  "other  prison,"  and 
*' suitable  jail  or  penitentiary"  for  "suitable  prison,"  in  the  original  act.  This 
section  is  to  be  construed  in  connection  with  the  other  sections  which  have 
b-*en  referred  to.  In  fact,  it  may  be  treated  as  a  proviso  to  sections  6541  and 
5542. 

The  counsel  for  the  petitioner  do  not  dispute  the  validity  of  this  legislation ; 
but  they  claim  that  in  this  case  the  conditions  precedent  to  the  execution  of 
the  sentence  in  a  prison  outside  of  the  state  have  not  been  complied  with,  and 
consequently  that  the  case  is  not  brought  within  the  power  of  the  court  to 
make  such  an  order.  It  is  first  insisted,  that,  as  the  state  of  Louisiana  permits 
the  use  of  its  jails  and  penitentiaries  for  the  punishment  of  criminals  convicted 
in  the  courts  of  the  United  States,  the  sentences  of  imprisonment  by  those 
courts  cannot  be  executed  elsewhere.  It  is  not  enough  that  the  jails  and  peni- 
tentiaries of  the  state  may  be  used;  they  must  also  be  suitable.  Whether 
suitable  or  not  is  a  question  of  fact.  In  this  case,  the  court  passing  the  sen- 
tence has  determined  this  question,  and  found-  that  in  the  state  of  Louisiana 
there  was  no  penitentiary  suitable  for  the  confinement  of  persons  convicted  of 
crime  against  the  United  States.  This  finding  is  conclusive  until  reversed,  and 
it  cannot  be  reviewed  in  this  form  of  proceeding.  To  justify  a  discharge, 
under  any  writ  to  be  issued  upon  this  application,  it  must  appear  upon  the  face 
of  the  record  that  the  order  of  commitment  was  void. 

The  court  also  decided,  that,  under  the  circumstances  of  this  case,  the  pun- 
ishment should  be  by  imprisonment  in  a  penitentiary.  This  made  it  necessary 
to  ascertain  whether  any  penitentiary  outside  the  state  had  been  designated  by 
the  attorney-general  of  the  United  States  for  use  when  that  in  the  state  was 
fonBd  to  be  unsuitable.  As  to  this,  the  record  shows  that,  on  the  1st  day  of 
April,  1876,  the  attorney-general  addressed  the  following  communication  to  the 
United  States  attorney  at  Louisiana:  "Under  the  authority  granted  by  section 
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5546  of  the  Revised  Statutes  of  the  United  States,  I  designate  the  peniten- 
tiary at  Moundsville,  in  West  Virginia,  as  the  place  for  the  confinement,  sub- 
sistence and  employment  of  all  persons  convicted,  by  the  courts  of  the  United 
States  for  the  district  of  Louisiana,  of  crime  against  the  United  States,  and 
sentenced  by  said  courts  to  imprisonment  longer  than  one  year,  on  and  after 
this  instant.  You  will  bring  this  designation  to  the  notice  of  the  courts,  and 
have  this  order  entered,  if  possible,  on  the  records." 

This  action  of  the  attorney-general  was  brought  to  the  attention  of  the  cir- 
cuit court,  and  the  desired  entry  made.  This,  as  it  seems  to  us,  is  clearly  a 
designation  under  the  statute,  and  we  are  unable  to  agree  with  the  counsel  for 
the  petitioner  in  the  opinion  that  it  applies  only  to  persons  under  conviction 
and  sentence  at  the  time  the  order  was  issued.  It  is  true  the  language  is,  "all 
persons  convicted  .  .  .  and  sentenced ;"  and  that  certainly  includes  per- 
sons already  convicted,  but  it  does  not  necessarily  exclude  persons  thereafter  to 
be  convicted.  The  statute  makes  it  the  duty  of  the  attorne\'-generaI  to  desig- 
nate other  places  of  confinement,  whenever  the  jails  or  penitentiaries  of  a 
state  are  unsuitable  or  unavailable.  That  it  was  his  intention  to  act  in  refer- 
ence to  future  convictions  as  well  as  to  past  is  evident  from  the  form  of  his 
communication,  which  is  not  addressed  to,  or,  so  far  as  appears,  intended  for, 
the  marshal  of  the  district,  but  to  the  attorney  of  the  United  Slates,  for  the 
purpose  of  being  brought  bj^  him  to  the  attention  of  the  courts.  An  order 
from  the  attorne3'-generaI  to  the  marshal  was  all  that  was  necessary  to  effect  a 
removal  after  sentence  passed.  No  action  of  the  courts  was  required.  A  no- 
tification to  the  courts  was,  therefore,  only  necessary  for  the  purpose  of  influ- 
encing their  conduct  in  the  future.  A  sentence  in  this  case  for  imprisonment 
in  a  state  penitentiary  would  not  have  been  void,  but  it  might  not  have  pre- 
vented the  attorney-general,  acting  under  the  statute,  from  directing  a  removal 
of  the  convict  to  some  penitentiary  outside  of  the  state.  Until  such  removal, 
the  imprisonment  in  Louisiana  would  have  been  good.  But  if  the  court  finds 
that  the  state  penitentiary  is  unsuitable  in  fact,  and  the  attorney-general  has 
designated  another  for  use  on  that  account,  we  can  see  no  reason  why  the  court 
may  not  sentence  the  person  convicted  to  imprisonment  at  the  place  designated. 
Suppose  there  had  been  no  penitentiary  at  all  in  the  state,  and  under  the  law 
the  attorney-general  had  made  his  designation,  would  it  for  a  moment  be 
doubted  that  a  sentence  to  imprisonment  at  the  designated  place  would  be 
good?  But  if  a  penitentiary  is  unsuitable  within  the  meaning  of  the  statute, 
how  is  the  case  diflferent  in  principle  from  what  it  would  be  if  there  were  none? 
The  order  of  the  attorney-general  is  equivalent  to  a  finding  by  him  that  the 
penitentiary  of  the  state  was  unsuitable  or  unavailable  for  the  confinement  of 
criminals  convicted  under  the  laws  of  the  United  States;  and  when  this  action 
of  the  attorney-general  is  supplemented  by  a  finding  of  the  same  fact  by  the 
court,  it  seems  to  us  to  be  as  much  within  the  power  of  the  court  to  order 
the  imprisonment  at  Moundsville,  as  it  would  have  been  if  there  had  been  no 
penitentiary  at  all  in  Louisiana.  It  certainly  could  not  have  been  contem- 
plated that  the  courts  must  in  all  cases  sentence  to  confinement  in  the  state 
where  the  conviction  was  had,  without  regard  to  the  fact  whether  it  could  be 
executed  there  or  not,  and  that  the  sole  power  of  directing  the  sentence  to  be 
executed  in  another  state  was  vested  in  the  attorney-general.  That  is  neither 
within  the  letter  nor  the  spirit  of  the  statute.  The  sole  power  of  designation  is 
in  the  attorney-general ;  but  when  he  has  designated,  if  the  facts  which  authorize 
the  change  of  place  exist,  it  is  as  much  within  the  power  of  the  court  to  order 
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its  sentence  to  be  executed  at  the  designated  place,  as  to  determine  which  of 
two  prisons  in  a  state,  equally  suitable  and  equally  available  for  the  punish- 
ment to  be  inflicted,  shall  be  employed  for  that  purpose.  The  policy  of  the 
law  is  to  avoid  circuity  of  action,  and  to  permit  the  courts  to  do  directly,  as 
far  as  possible,  all  that  they  may  do  indirectly. 

Neither  is  it  an  objection  to  the  order,  as  made,  that  the  designation  of  the 
attorney-general  is  of  a  penitentiary  alone.  If  the  sentence  of  the  court  had 
been  imprisonment  in  a  jail,  and  the  jails  of  the  state  of  Louisiana  had  been 
found  unavailable  or  unsuitable,  a  designation  of  some  jail  outside  of  the  state 
might  have  been  necessary  before  the  court  could  have  ordered  a  confinement 
outside  of  the  state.  But  here  the  sentence  is  for  imprisonment  in  a  peniten- 
tiar\';  and  as  to  that,  as  has  been  seen,  there  was  a  sufficient  designation. 

§  3071.  The  fact  that  a  state  has  not  conseiited  to  the  use  of  its  penitentiary  hy 
the  United  States  does  not  render  a  commitment  to  such  penitentiary  void. 

It  is  further  insisted,  on  behalf  of  the  petitioner,  that  the  legislature  of 
the  state  of  West  Virginia  has  not  given  its  consent  to  the  use  of  the  peniten- 
tiary of  the  state  by  the  United  States  for  the  punishment  of  their  criminals, 
and  that  for  this  reason  the  order  for  his  confinement  there  is  void.  The  peti- 
tioner is  actually  confined  in  the  penitentiary,  and  neither  the  state  nor  its 
ofiBcers  object.  Congress  has  authorized  imprisonment,  as  a  punishment  for 
crimes  against  the  United  States,  in  the  state  prisons.  So  far  as  the  United 
States  can  do  so,  they  have  made  the  penitentiary  at  Moundsville  a  peniten- 
tiary of  the  United  States,  and  the  state  officers  having  charge  of  it  their  agents 
to  enforce  the  sentences  of  imprisonment  passed  by  their  courts.  The  question 
is  not  now  whether  the  state  shall  submit  to  this  use  of  its  property  by  the 
TTnited  States,  nor  whether  these  state  officers  shall  be  compelled  to  act  as  the 
custodians  of  those  confined  there  under  the  authority  of  the  United  States, 
but  whether  this  petitioner  can  object  if  they  do  not.  We  think  he  cannot. 
So  long  as  the  state  permits  him  to  remain  in  its  prison  as  the  prisoner  of  the 
United  Stales,  and  does  not  object  to  his  detention  by  its  officers,  he  is  right- 
fully detained  in  custody  under  a  sentence  lawfully  passed. 

Neither  do  we  think  the  objection  tenable,  that  there  can  be  no  imprison- 
ment in  a  penitentiary  outside  of  Louisiana,  if  there  are  within  that  state  jails 
that  are  both  suitable  and  available.  It  is  for  the  court  to  determine  whether 
the  imprisonment  shall  be  in  a  jail  or  a  penitentiary.  If  in  a  penitentiary,  then 
a  penitentiary  must  be  found  inside  of  the  state  suitable  and  available,  in  order 
that  the  sentence  to  be  pronounced  may  be  executed  there.  If  there  is  none, 
resort  may  be  had  to  those  of  another  state.  Imprisonment  need  not  neces- 
sarily be  ordered  in  a  jail  because  the  penitentiary  of  the  state  is  unsuitable. 

As  the  whole  record  is  before  us,  and  the  case  has  been  fully  argued  upon  the 
merits,  the  writ  is  denied. 

IN  RE  HARTWELL. 

(Circuit  Court  for  Massachusetts:  1  Lowell,  536-639.    1871.) 

Statement  of  Facts. —  Ilartwell  was  convicted  of  crime  and  sentenced  to 
pay  a  fine  and  to  be  imprisoned  in  a  jail  at  Lenox  for  five  years.  The  mittimus 
was  in  terms  pursuant  to  the  sentence.  Afterwards  the  jail  at  Lenox  was  re- 
moved to  Pittsfield,  and  the  prisoner  was  carried  thither.  The  petition  \yas  for 
a  writ  of  habeas  corpus  and  for  a  discharge. 

Opinion  by  Lowell,  J. 

The  able  and  learned  argument  for  the  petitioner,  in  which  all  the  statutes 
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bearing  upon  the  subject,  and  such  decisions  as  seem  applicable,  have  been 
carefully  collected,  is  that  the  further  execution  of  the  sentence  has  become 
impossible,  by  the  lawful  discontinuance  of  the  jail  in  which  the  petitioner 
was  directed  to  be  confined;  that  neither  the  sentence  nor  the  execution  thereof 
can  now  be  varied,  because  the  power  of  the  court  over  the  case  was  gone  when 
the  mittimics  was  served,  or,  at  latest,  when  the  terra  ended  at  which  the  sen- 
tence was  passed;  and  the  authority  of  the  marshal  was  exhausted  when  he 
delivered  the  relator  to  the  state  officer;  and,  as  a  consequence  of  these  prem- 
ises, that  he  must  now  be  discharged.  I  am  inclined  to  think  that  neither  the 
court  nor  the  marshal  has  any  further  control  over  this  sentence.  When  the 
petitioner  was  committed  to  the  keeper  of  the  jail  the  marshal  had  fully  exe- 
cuted his  warrant,  and  thenceforward  the  respondent  alone  became  responsible 
for  the  safe-keeping  of  the  prisoner.  Randolph  v.  Donaldson,  9  Cranch.  76. 
And  the  court  cannot  now,  perhaps,  reform  or  change  the  sentence.  Common- 
wealth V.  Weymouth,  2  Allen,  144. 

§  3072.  A  prisoner  sentenced  to  confinement  in  the  jail  of  Berkshire  county 
at  Lenox  can  be  lawfully  imprisoned  in  the  jail  of  that  county  at  Pittsfield. 

The  serTtence  is  in  the  form  long  used  in  the  circuit  court.  In  the  district 
court  it  has  been  usual  to  name  the  jail  simply,  without  adding  the  county;  as, 
"  the  jail  at  Dedham,  in  said  district."  I  do  not,  however,  see  any  difference  in 
their  legal  meaning.  The  sentence  is  to  imprisonment  in  a  certain  jail,  whether 
the  county' be  named  or  not.  Now,  the  argument  is,  that  a  sentence  to  one 
jail  cannot  be  executed  in  another.  The  commitment,  indeed,  as  was  well 
argued  by  the  district  attorney,  is  to  the  keeper  of  the  jail.  Rex  v.  Fell,  1  Ld. 
Raym.,  424.  The  mere  fact,  however,  that  the  keeper  of  that  jail  happens  to 
be  keeper  of  other  jails,  would  not  of  itself  give  him  the  right  to  keep  the 
prisoner  in  any  of  his  jails,  at  his  discretion.  The  decision  of  this  case  must 
depend  on  the  sentence  rather  than  on  the  commitment,  and  the  sentence  was 
to  the  jail  at  Lenox.  lias,  then,  the  further  execution  of  the  sentence  become 
impossible  by  the  act  of  the  legislature  of  Massachusetts?  I  think  not.  The 
law  of  the  state  necessarily  controls  all  matters  pertaining  to  the  care,  custody 
and  safe-keeping  of  the  prisoners.  When  the  statutes  of  Massachusetts  author- 
ize the  removal  of  prisoners  in  case  of  disease,  contagion  or  fire,  as  in  Gen. 
Stats.,  ch.  26,  §  25,  and  ch.  178,  §§  48,  49,  or  to  remove  prisoners  from  one  jail 
to  another  within  the  same  county,  as  in  ch.  178,  §  2,  it  would  seem  that  the  sen- . 
tence  of  the  federal  court  must  be  construed  as  including  that  power  and 
authority,  and  that  it  would  not  need  an  act  of  congress  to  ratify  a  removal  of 
a  prisoner  of  the  United  States  when  the  occasion  should  arise.  The  state, 
indeed,  cannot  regulate  the  term  of  imprisonment,  directly  or  indirectly,  as  by 
laws  for  discharging  poor  convicts  detained  for  fines  only,  or  shortening  terras 
for  good  behavior,  and  the  like;  but,  so  far  as  the  keeping  is  concerned,  the  laws 
of  the  state  are  to  govern.  It  is  somewhat  doubtful  whether  a  general  act  of 
congress  could  confer  authority  on  a  state  or  its  officers  to  remove  prisoners  in 
certain  contingencies.  If  not,  there  must  be  a  special  act  of  congress  in  each 
case,  or  an  authority  to  some  federal  oflBcer  to  act  in  concurrence  with  the 
authorities  of  the  state.  I  suppose  the  sheriff,  as  keeper  of  the  jail,  has  power^ 
at  common  law,  to  remove  prisoners  to  another  jail,  in  case  of  fire,  contagion 
or  oth^r  necesBity.  See,  as  to  persons  committed  for  trial,  Bac.  Abr.,  Gaol  and 
Gaoler  (C). 

Another  of  the  incidental  powers  conferred  on  the  keeper  of  the  jail,  and 
implied  in  the  sentence,  is,  that,  if  the  jail  is  lawfully  removed,  he  shall  remove 
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the  prisonera  with  it.  The  sentence  need  not  recite  that  the  keeper  is  to  hold 
the  prisoner  at  the  jail  in  Lenox  unless  and  until  there  shall  be  some  lawful 
occasion  or  necessity  to  remove  him  therefrom.  All  this  is  implied.  I  do  not 
consider  a  sentence  to  the  jail  in  Lenox  to  be  different  in  legal  intendment  from 
one  to  the  jail  of  the  county  of  Berkshire,  situated  at  Lenox.  If  there  had 
ben  two  jails  in  that  county,  a  designation  of  one  in  particular  would  have 
been  necessary,  or  at  least  convenient,  but  the  legal  effect  would  have  been  the 
same.  It  was  not  intended  to  point  out  a  particular  building,  but  a  particular 
jail,  and  the  argument  would  be  equally  strong  for  the  petitioner  if  a  new  jail 
had  beeti  built  at  Lenox.  The  jail  has  been  removed  by  the  only  authority  that 
could  remove  it,  and  under  statutes  already  passed  when  this  sentence  was  pro- 
nounced. All  the  prisoners  were  lawfully  removed  with  the  jail,  though  the 
statute  of  Massachusetts  says  nothing  about  them.     1  Whart.  K.,  439,  445. 

The  prisoner  must  be  remanded  for  three  reasons:  1.  The  jail  to  which  he 
was  sentenced  is  the  same  in  which  he  is  now  confined,  though  the  building  is 
different;  2.  If  not,  and  that  jail  has  been  destroyed,  the  keeper  of  the  jail  has 
a  right  to  confine  his  prisoner  in  a  substituted  jail;  3.  The  state  has  a  right  to 
regulate  the  custody  of  prisoners  within  the  state,  including  their  removal  from 
one  jail  to  another,  when  necessary,  and  of  this  necessity  the  state,  acting  by 
its  legislature,  is  the  sole  judge.  The  first  point  is  entirely  clear  to  my  mind, 
and  sufficient  for  the  decision  of  the  case. 

Prisoner  rematided, 

§  3073.  Place  of  conflnemeiit.—  "Where  for  over  thirty  years  federal  prisoners  have  been  con- 
fined on  sentence  in  the  penitentiaries  of  a  state,  it  is  immaterial  whether  such  use  has  been 
f^iux-tioned  by  the  legislature  by  express  enactment,  so  far  as  a  federal  prisoner  confined 
llu'i  cin  is  concerned.     Ex  parte  Geary,*  2  Biss.,  485.     See  §'3059. 

g  3)74., Under  the  third  section  of  the  act  of  March  3,  1863,  a  federal  court  has  no  right  to 
order  that  a  person  sentenced  to  imprisonment  f(»r  a  year  or  less  be  confined  in  any  particu- 
lar state  pri.<5on  or  penitentiary.  And  an  order  tliat  a  person  sentenced  for  a  year  be  impris- 
oned at  Black  well's  Island  is  proper.     In  re  De  Puy,*  3  Ben.,  307. 

g  3075.  A  person,  on  conviction,  was  ordored  to  be  confined  for  a  year  on  Blackwell's 
Island.  Held^  that  he  was  properly  delivered  to  ths  keeper  of  the  Blackwell's  Island  peniten- 
tiary, whether  by  virtue  of  the  order  of  court,  or  by  rule  of  court  providing  that  in  cases  of 
which  his  was  one  the  person  convicted  should  be  confmed  in  one  of  the  prisons  within  the 
city  and  county  of  New  York.     Ibid. 

g  3076.  AVhen  a  person  is  sentenced  by  a  federal  court  to  confinement  in  a  state  peniten- 
tiary, he  is  subject  to  the  same  dit^cipline  and  treatment  as  prisoners  of  the  state.  So  where 
a  person  is  sentenced  to  the  state  prison  of  Illinois,  he  is  subject  to  hard  labor  the  same  as 
state  prisoners.     Ex  parte  Geary,*  2  Biss.,  4So;  In  re  De  Puy,*  3  Ben.,  823. 

^  3077.  When  a  federal  court  sentences  a  p.>rty  to  imprisonment  it  can  be  executed  in  any 
]ilace  where,  by  the  authority  or  permission  of  the  state,  the  prisoner  can  be  received  and  de- 
tained, and  unless  the  law  prescribes  in  what  particular  place  the  punishment  of  an  offense 
shall  be  executed,  the  court  has  power  to  order  tliat  it  be  in  a  county  jail  or  in  a  state  peni- 
tentiary, or  that  part  of  it  be  executed  in  one  and  part  in  the  other.  Ex  parte  Geary,* 
2  Biss.,  485. 

§  337s.  Section  15  of  the  act  of  March  3,  1825  (4  Stat,  at  L,,  118),  and  the  third  section  of 
the  act  of  March  8,  1865  (13  Stat,  at  L..  500),  relating  to  the  place  of  imprisonment  of  persons 
convicted  of  offenses  against  the  United  States,  are  declaratory  merely,  and  the  courts  had 
authority  to  act  in  the  matter  independently  tliereof.     Ibid, 

^  8070.  If  a  state  refuses  to  admit  to  the  custody  of  its  penitentiary  a  person  convicted  in 
such  state  of  an  offense  against  the  United  States,  the  judge  of  the  district  in  which  the  party 
is  convicted  is  authorized  by  the  act  of  March  3,  1821,  to  hire  a  convenient  place  to  serve  as  a 
jail,  and  to  make  necessary  provision  for  the  safe-keeping  of  such  prisoner,  or  he  may,  under 
the  act  of  March  3,  1829,  confine  the  prisorier  in  the  penitentiary  of  the  District  of  Columbia. 
Confinement  of  Convicts,*  7  Op.  Att'y  Gun'l,  Glo. 

J^  30Si).  Perjury.— Upon  a  conviction  of  perjury  the  court  inflicted  the  punishment  of  fine, 
imprisonment,  nnd  to  stand  one  hour  in  the  pillorv.  United  States  v,  Suow,  1  Cr.  C.  C.,.123. 
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S  80^1.  Contempt.— When  a  contempt  consists  of  a  violation  of  the  order  of  a  court, 
and  is  a  contempt  not  committed  in  its  presence,  and  the  statute  does  not  prescribe  the  form 
of  the  order  of  commitment,  the  defendant  may  be  imprisoned  until  he  be  discharged  by  the 
court,  or  until  the  further  order  of  the  court.     In  re  Allen,  13  Blatch.,  275. 

§  8083.  Riot—  Imprisonment  is  not  a  necessary  part  of  the  punishment  for  a  riot  at  com- 
mon law.     United  States  v.  McFarlane,*  1  Cr.  C.  C,  163. 

g  8088.  Common  law  olfeDse.— Where  a  statute  merely  alters  the  punishment  of  a  com- 
mon law  offense,  the  statutory  punishment  may  be  inflicted,  although  the  indictment  does 
not  conclude  contra  formam  statuti.    United  States  v.  Norris.*  1  Or.  C.  C  411, 

g  808 K  Crael  and  excpssiye.—  A  fine  of  $30  and  imprisonment  at  hard  labor  in  the  hon^ 
of  correction  for  three  months,  for  the  offense  of  maintaining  and  keeping,  without  a  licens»\ 
a  tenement  for  the  illegal  sale  and  illegal  keeping  of  intoxicating  liquors,  is  not  cruel,  or  ex- 
cessive, or  unusual.     Pervear  t\  The  Commonwealth,  6  Wall.,  475,     See  §  3056. 

g  3085.  Changed  by  statu te.  — If  a  new  statute  provides  a  milder  punishment  than  was 
before  imposed  for  the  same  offense,  it  repeals  so  much  of  the  old  law  as  concerns  the  pun- 
ishment.    People  r.  Sponsler,*!  Dak,  Ty,  289. 

^^!0S6.  Second  cffense  while  under  sentence.— Where  a  person  is  convicted  of  a  second 
offense  while  under  sentence  in  the  penitentiary  for  the  first,  his  sentence  of  imprisoamect 
may  be  made  to  commence  from  the  expiration  of  the  term  for  which  he  already  stands  com- 
mitte  1.     United  States  r.  Farrell,*  5  Cr.  C.  C,  311. 

^  80S7.  Going  nbonrd  a  ressel  about  to  arrive.— Section  62  of  the  shipping  act  of  June  7. 
187 .»,  as  to  going  on  board  of  a  vessel  about  to  arrive,  creates  a  criminal  offense  against  the 
United  States,  punishable  by  means  of  an  indictment  and  conviction,  and,  upon  such  convic- 
tion, by  the  effect  of  sections  62  and  64  taken  together,  a  penalty  not  exceeding  $200  is  imposed 
by  the  court,  and  the  offender  may  be  imprisoned  until  payment  thereof,  not  exceedinij  six 
months.     United  States  v.  Anderson,**  10  Biatch.,  226. 

§8088.  Procuring  exemption  of  drafted  person.— The  act  of  February  24,  1804,  section 
21,  punishing  any  person  who,  by  fraud  procures  the  exemption  of  a  drafted  person,  declares 
that  he  shall,  on  conviction,  "  be  punished  by  imprisonment  for  the  period  for  which  the  party 
was  drafted."  This  statute  contemplates  a  definite  period  of  penal  imprisonment,  and  does 
not  leave  the  court  any  discretion  in  regard  to  its  duration.  Section  1 1  of  the  act  of  ^larcli 
8,  1863,  the  law  then  governing  the  time  of  service  of  drafted  men,  provides  that  all  persons 
duly  enrolled  ** shall  be  subject,  for  two  years  after  the  fii-st  day  of  July  succeeding  tiie  en- 
rollment, to  be  called  into  the  military  service  of  the  United  States,  and  to  continue  in  service 
during  the  present  rebellion,  not,  however,  exceeding  the  term  of  three  years."  On  a  convic- 
tion for  this  offense,  it  was  held  by  the  court  that  the  imprisonment  could  not  be  fixed  at  three 
years,  because  the  rebellion  might  not  last  so  long;  and  that  it  could  not  be  imposed  to  last 
during  the  existence  of  the  rebelIion,«d  that  would  be  an  uncertain  term  of  imprisonment,  and, 
as  the  statute  left  the  court  without  discretion  in  the  matter,  the  indictment  must  be  quashed. 
United  States  v.  McCarty,*  1  Woolw.,  93. 

§  8080.  Commntation. —  Where  the  law  of  the  state  in  which  a  prisoner  is  imprisoned  pro- 
vides a  system  of  commutation  for  state  prisoners,  the  act  of  March  8,  1875,  does  not  apply; 
and  this,  although  the  applicant  is  confined  in  a  jail,  and  the  state  law  provides  no  commu- 
tation for  persons  so  imprisoned.     United  States  i\  Schroeder,*  14  Blatch.,  844. 

§  8090.  But  the  applicant,  in  such  case,  is  entitled  to  the  benefit  of  section  5548  of  the  Re- 
vised Statutes,  although  the  jail  in  which  he  is  confined  is  a  county  or  city  jail,  and  net 
supported  by  the  state  at  large.     Ibid, 

^  8001.  Gnilty  under  several  connt«. —  Section  3169  of  the  Revised  Statutes  provides  that 
every  officer  or  agent  appointed  anJ  acting  under  the  authority  of  any  revenue  laws  of  the 
United  States,  who  having  knowledge  or  information  of  the  violation  of  any  revenue  law  by 
any  person,  or  of  fraud  by  any  person  against  the  United  States,  and  failing  to  report  in 
writing  such  knowledge  or  information  to  his  next  superior  officer,  and  to  the  commissioner 
of  internal  revenue,  shall  be  dismissed  from  office,  and  shall  be  held  to  be  guilty  of  a  misde- 
meanor, and  shall  be  fined,  etc.,  and  imprisoned,  etc.  The  defendant,  a  collector,  pleaded 
guilty  to  five  counts  in  one  indictment  under  the  above  section,  each  charging  him  with  hav- 
ing knowledge  cr  information  of  frauds  committed  by  a  separate  and  distinct  person,  and  of 
failing  to  report.  The  court  held  (wishing  the  ruling  not  to  be  considered  as  concluding  the 
question,  as  it  was  made  without  argument  of  counsel  and  inquiry  by  the  court)  that,  not- 
withstanding section  1024,  Revised  Statutes,  declaring  that  "when  there  are  several  charges 
against  any  person  for  the  same  act  or  transaction  connected  together,  or  for  two  or  more 
acts  or  transactions  of  the  same  class  of  crimes  or  offenses  which  may  be  properly  joined. 
instead  of  having  several  indictments,  the  whole  may  be  joined  in  one  indictment,  in  separate 
counts,'*  there  should  be  but  one  judgment  entered,  and  sentenced  the  prisoner  to  the  maxi- 
mum punishment  for  a  single  offense,  leaving  tlio  question  whether  there  could  be  more  than 
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one  judgmeDt,  and  whether  one  judgment  could  exceed  the  maximum  punishment  for  a 
single  offense,  open  for  further  consideration.     United  States  v.  Maguire,*  3  Cent.  L.  J.,  273. 

§  8033.  Section  5467  of  the  Revised  Statutes,  having  intended  to  make  the  act  of  taking  a 
sack  from  the  mail,  and  abstracting  its  contents,  two  separate  and  distinct  offenses,  although 
done  by  the  same  person  and  at  the  same  time,  the  court  will  take  this  fact  into  consideration 
in  fixing  the  punishment  of  one  convicted  of  both  offenses,  and  will  impose  the  punishment 
incurred  by  each.     United  States  v.  Harmison,*  3  Saw.,  556. 

?  801)3.  An  indictment  charged  in  the  first  count  that  the  defendant  broke  into  a  certain 
postoffice  to  commit  larceny;  in  the  second,  that  he  stole  a  letter  therefrom  containing  $750; 
in  the  third,  that  he  broke  into  another  postoffice  to  commit  larceny;  and  in  the  fourth,  that 
he  stole  therefrom  letters  containing  $157.  The  defendant  pleaded  guilty  generally,  and  was 
sentenced  to  imprisonment  for  two  years  on  each  count,  one  term  commencing  at  the  expira- 
tion of  another.  At  the  end  of  two  yeara  he  applied  for  a  discharge  on  habeas  corpus,  on  the 
ground  that  the  court  could  not  pass  cumulative  sentences.  Held,  that  having  failed  to  ob- 
ject to  the  joinder  of  offenses  in  the  indictment,  and  as  the  indictment  set  forth  two  offenses 
at  least,  the  sentence  was  at  least  good  for  four  years.    In  re  Peters,*  4  Dill.,  169. 

^8094.  Assanlt  — Standing  of  parties. —  In  fixing  the  punishment  upon  a  conviction  for 
assault  and  battery,  the  court  may  consider  the  station  in  life  of  the  parties.  United  States 
V,  Houston,*  4  Cr.  C.  C,  261. 

§3035.  Mitlgntingcircamstaiices. —  Where  the  court  has  a  discretion  as  to  the  extent  of 
punishment  to  be  inflicted  on  a  party,  it  may  hear  evidence  of  any  circumstances  which  may 
properly  be  taken  into  view,  either  in  mitigation  or  aggravation  of  sucli  punishment.  United 
States  r.  Harmison,*  3  Saw.,  556. 

§  3096.  Capital  puDishment.— The  eighth  section  of  the  act  of  1790,  providing  that  if  any  per- 
soaor  persons  shall  commit  upon  the  high  seas,  or  in  any  river,  haven,  basin  or  bay,  out  of  the 
jurisdiction  of  any  particular  state,  murder  or  robbery,  such  offender  shall  he  deemed  a  pirate 
and  a  felon  an^  shall  suffer  death,  does  not  include  those  offenses,  when  committed  in  the  Indian 
country  attached  to  the  state  of  Missouri.  Nor  is  such  Indian  country  within  the  exclusive 
jurisdiction  of  the  United  States.  Robbeiy,  therefore,  when  committed  in  such  Indian  coun- 
try is  not  punishable  with  death,  but  as  larceny  only.  Ciiarge  to  Grand  Jury,*  1  West.  L.  J., 
245.     See  §  3056. 

§  8097.  Offenses  in  places  ceded  to  United  States.— The  act  of  March  3,  1825,  which  pro- 
vides **  that  if  any  offense  shall  be  committed  in  any  of  the  places  aforesaid  (referring  to 
places  ceded  to  the  United  States),  the  punishment  of  which  offense  is  not  specially  provideil 
for  by  any  law  of  the  United  States,  such  offense  shall,  upon  conviction  in  any  court  of  the 
United  States  having  cognizance  thereof,  be  liable  to.  and  receive,  the  same  punishment  as  the 
laws  of  the  state  in  which  such  fort,  dock-yard,  .  .  .  of  other  place  ceded  as  aforesaid 
is  situated  provide  for  the  like  offense,  when  committed  within  the  body  of  any  county  of 
such  state,"  must  be  restricted  to  such  places  as  were  ceded  to  the  United  States  at  or  before 
that  time.    United  States  v.  Barney,*  5  Blatch.,  294. 

§  800S.  At  hard  labor  — Modified.— A  person  having  been  sentenced  to  imprisonment  at 
hard  labor  in  a  case  in  which  the  statute  simply  provided  that  the  offense  should  be  punished 
by  imprisonment,  the  supreme  court,  on  writ  of  error,  ordered  the  sentence  set  aside  and  a 
new  sentence  pronounced  m  conformity  to  the  statute.  Reynolds  v.  United  States,  8  Otto, 
145  (§§  854-865).     See  ^  3060. 

§  8099.  ProTlnce  of  Jury.— It  is  error  to  refuse  to  allow  the  jury  to  fix  the  punishment, 
under  the  act  of  December,  1871,  of  Wyoming  Territory,  providing  that  when  the  punish- 
inent  of  any  crime  is  discretionary  as  to  amount  or  extent,  the  jury  may  determine  the  same. 
This  act  is  not  contrary  to  the  organic  act  — vesting  the  judicial  power  in  the  courta^  Ham-* 
ilton  V.  Wyoming  Territory,*  1  Wyom.  T*y,  131. 

§  8100.  Where  an  act  provides  that  an  offense  shall  be  punished  by  imprisonment  and 
amercement  at  the  discretion  of  the  jury,  imprisonment  is  a  necessary  part  of  the  punishment, 
and  the  jury  are  to  determine  both  the  fine  and  the  imprisonment.  United  States  v.  Aubrey,* 
1  Cr.  C.  C,  183. 

g  8101.  In  District  of  Oolnmbia. —  Authority  is  not  given  to  the  coiT>oration  of  Washin*;- 
ton,  by  any  of  its  charters  or  the  amendments  thereof,  directly  to  punish  a  free  person  cor- 
porally, for  violation  of  its  by-laws.  They  can  only  impose  fines,  penalties  and  forfeitures 
for  the  breach  of  their  ordinances,  to  be  recovered  as  debts.     Ex  parte  Reed,*  4  Cr.  C.  C,  r)S'2. 

§  8102.  On  a  conviction  for  bigamy  in  Washington  county,  D.  C,  burning  in  the  hand 
may  be  dispensed  with.     United  States  v.  Jennegen,*  4  Cr.  C.  C,  118. 
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XXXIL  Inbanitt. 

Summary—  TFTia^  persons  not  liable  for  their  acts,  §§  3103,  811C.  8118.— Burden  of  proof , 
gg  3104, 31 17,  )iV2\,'- Reasonable  doubt,  g  3105.— Act  must  be  shown  to  pwceed  from  diseased 
condition  of  mind,  §  8106.—  Not  inferred  from  insanity  of  ancestors,  S\07.  — Not  infemd 
from  the  commission  of  a  criminal  act,  nor  from  the  nature  of  the  act,  %  SXdS.— Insane 
dchision,  %'ii\09.— Pectdiarities  and  delusions  prior  to  the  criminal  act,  g  3110.— Be/u'/ 
that  the  act  was  a  political  necessity,  §  3111.—  Belief  in  inspiration,  §  3112. —  Moral  indif- 
ference or  insensibility  to  the  distinctions  between  right  and  wrong,  §  ZWZ.^  Testimony  of 
experts;  question  for  the  jwy,  ^i  3114.  3119.— Fuc/  of  insanity  before  or  after  the  act, 
§  8115.  — Ab  malice  implied  fi^m  nets  of  insane  person,  g  3116.—  Insanity  not  presumed. 
§  8117.— 7*  is  not  cvenj  kind  or  degree  of  insanity  that  will  excuse  crirne,  §  '^11%.— Deli- 
rium tremens,  g  Z\2(),^  Not  prcbumcd  that  insanity  arose  from  any  particular  canie, 
§  3121.—  Caused  by  habitual  drunkenness,  g  3122.—  1^7ie»  the  fact  of  intoxication  maybe 
considered,  §  3128, 

§  8103.  If  one's  mental  faculties  are  so  diseased  that  he  does  not  know  what  he  is  (loins: 
when  he  kills  another,  or  does  not  know  that  it  is  wrong,  his  act  is  not  murder,  (niiteaa^ 
Case.  $jij  3121-44.     See  §  3158. 

§  3104.  Although  the  prisoner  is  presumed  to  be  innocent  until  proved  guilt  .  yet  the  pi'- 
ernnient  is  not  bound  to  prove  that  the  prisoner  was  sane  when  he  did  the  act.  The  dofvi:  Ian; 
must  prove  himself  to  have  been  insane  if  he  relies  on  that  defense.     Ibid.     Si^e  ij  o  G) 

§  3105.  If  the  jury  entertain  a  reasonable  doubt  as  to  the  killing  or  as  to  the  responsible 
condition  of  the  prisoner's  mind  when  he  did  the  act,  the  prisoner  is  entitled  to  its  benefit. 
Ibid. 

g  3106.  Whenever  partial  insanity  is  relied  on  as  a  defense  it  must  appear  that  the  crime 
charged  was  the  product  of  the  delusion  or  other  morbid  condition,  and  connected  with  it  as 
effect  with  cause,  and  not  the  result  of  sane  reasoning  or  natural  motives  which  the  party 
may  be  capable  of,  notwithstanding  his  disorder.     Ibid. 

g  3107.  It  is  not  allowed  to  infer  insanity  in  the  accused  from  the  mere  fact  of  its  existence 
in  his  ancestoi-s.     Ibid. 

^  3108.  The  jury  is  not  warranted  in  inferring  that  a  man  is  insane  from  the  mere  fact  of 
his  committing  a  crime  cr  from  the  enormity  of  the  crime,  or  from  the  mere  apparent  al)- 
Bor.ce  of  an  a«Jcqnatc  motive  for  it,  for  the  law  assumes  tliat  there  was  a  bad  motive  — that 
it  was  prompted  by  malice  —  if  nothing  else  appears.     Ibid. 

§  BIOO.  An  insane  delusion  is  an  unreasoning  and  incorrigible  belief  in  the  existence  of 
facts  whicli  are  either  impossible  absolutely,  or  at  least  impossible  under  the  circumstances  of 
the  individual.  It  is  never  the  result  of  reasoning  or  reflection,  nor  can  it  be  dispelled  by 
them.     In  this  respict  it  differs  from  an  opinion.     Ibid. 

g  31 10.  The  only  materiality  of  evidence  of  a  prisoner's  peculiarities  and  delusions  during  hi^ 
life  previous  to  the  commission  of  his  crime  is  the  probability  it  may  afford  of  his  liability  to 
such  disorder  of  the  mind,  and  the  corroboration  it  may  yield  to  other  evidence  which  may 
tend  directly  to  show  such  disorder  at  the  time  of  the  commission  of  the  crime.    Ibid, 

§  311 1.  It  is  no  excuse  for  a  homicide  that  the  prisoner  had  reasoned  himself  into  the  con- 
viction that  the  killing  was  a  political  necessity,  or  necessary  to  the  predominance  of  one  of 
the  political  parties.     Such  is  not  an  insane  delusion.     Ibid, 

§  3112.  A  man  may  be  insanely  convinced  that  he  is  inspired  by  the  Almighty  to  do  an  act, 
to  a  degree  that  will  destroy  his  responsibility  for  the  act.  But  he  cannot  escape  respon&i- 
bility  by  baptizing  his  own  spontaneous  conceptions  and  reflections  and  delit)erate  resolves 
with  tlie  name  of  inspiration.  And  so  in  Guiteau's  Case  the  jury  were  instructed  that  tiie 
question  for  tJiem  to  determine  was  whether  the  idea  of  killing  the  president  firet  presenlc>l 
itself  to  the  defendant  in  the  shape  of  a  command  or  inspiration  from  the  Deity  in  the  inau 
ner  in  which  insane  delusions  of  that  kind  arise;  or  whether  it  was  a  conception  of  his  <.wn. 
followed  out  to  a  resolution  to  act,  and  if  he  thought  at  all  about  inspiration,  it  was  sini)  ly  a 
speculation  or  theory,  or  a  theoretical  conclusion  of  his  own  mind,  drawn  from  theex  »otii- 
ercy  or  necessity  of  the  act,  that  his  previously  conceived  ideas  were  inspired.     Ibid. 

^  3118.  Moral  indifference  or  insensibility  to  the  distinctions  between  right  and  wrong, 
resulting  from  a  blunted  conscience,  a  torpid  moral  sense  or  depravity  of  heart,  is  to  be  di»- 
tinpjuished  from  mental  incapacity  to  understand  these  distinctions,  and  is  no  excuse  fcr 
crime.     Ibid. 

^  3114.  It  is  for  the  jury  to  determine  the  weight  to  be  given  to  the  testimony  of  an  eipert 
with  regard  to  the  sanity  or  in^janity  of  the  prisoner,  and  the  court  will  not  instruct  the  jurv 
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that  the  facts  stated  in  the  hypothetical  question  must  he  true  to  entitle  the  answer  of  the 
expert  to  any  weight.     Ibid. 

§  3115.  An  instruction  that  the  fact  of  the  insanity  or  sanity  of  the  prisoner  before  or  after 
the  date  of  the  crime  is  not  in  issue  except  as  collateral  to  the  main  fact  of  sanity  or  insanity 
at  the  date  of  the  crime,  and  tlie  only  evidence  as  to  such  main  fact  is  in  the  testimony  of  the 
prisoner  himself,  his  words  and  acts,  and  the  testimony  of  experts  in  answer  to  hypothetical 
questions,  was  refused  because  it  involved  a  question  of  fact  for  the  jary.    Ibid. 

§  3116.  Where  one  is  so  insane  that  the  law  holds  him  iiTesponsible,  it  deems  him  incapable 
of  malice,  and  no  malice  will  be  imphed  from  his  acts  however  atrocious.  United  States  v, 
McGlue,  g§  3145-54.     See  g  3158, 

g  3117.  The  accused  must  be  presumed  to  be  sane  till  his  insanity  is  proved.  To  excuse 
him,  he  must  be  proved  to  be  insane  when  he  did  the  act.    Ibid.    See  §  3160. 

§  3118.  It  is  not  every  kind  or  degree  of  insanity  that  will  excuse  crime.  If  the  accused 
understands  the  nature  and  consequences  of  his  act,  if  he  knows  that  it  is  wrong,  and  that  if 
he  does  it  he  will  deserve  punishment,  he  is  responsible.  If  he  is  under  such  delusion  as  not 
to  understand  the  nature  of  his  act,  or  if  he  has  not  suflScient  memory  and  reason  and  judg- 
ment to  know  that  he  is  doing  wrong,  or  not  sufficient  conscience  to  discern  that  his  act  is 
deserving  of  punishment,  he  is  not  responsible.    Ibid.    See  g  3158. 

§  3119.  Experts  are  not  allowed  to  give  their  opinions  on  the  facts  of  the  case  when  dis- 
puted. They  must  give  their  opinions  on  supposed  cases.  Such  opinions  are  not  binding  on 
tlie  jury  against  their  judgment.  •  Ibid. 

^  3120.  If  a  person  suffering  under  delirium  tremens  is  so  far  insane  as  to  render  him  irre- 
sponsible, the  law  does  not  punish  him  for  any  crime  he  may  commit.  But  if  a  person  com- 
mits a  crime  under  the  immediate  influence  of  liquor,  and  while  intoxicated,  the  law  does 
punish  him,  however  mad  he  may  have  been.    Ibid, 

g  3121.  While  it  is  upon  the  prisoner  to  prove  his  insanity,  yet  the  law  does  not  presume 
that  the  insanity  arose  from  any  particular  cause.  And  if  the  prosecutor  ass?rts  that  the  pris- 
oner's insanity  arose  from  a  certain  cause,  and  that  he  is,  therefore,  responsible  for  his  act, 
it  is  upon  the  government  to  prove  the  assertion.    Ibid,    See  §  3160. 

g  3122.  Insanity,  whose  remote  cause  is  habitual  drunkenness,  is  an  excuse  for  a  homicide 
committed  by  the  party,  while  so  insane,  but  not  at  the  time  intoxicated  or  under  the  influ- 
ence of  liquor.     United  States  v.  Drew,  §  3155.     See  gg  3161,  3164. 

^21123.  Where  a  statute  establishing  different  degrees  of  murder  requires  deliberate  pre- 
meditation in  order  to  constitute  murder  in  the  first  degree,  it  is  proper  for  the  jury  to  in- 
quire into  the  condition  of  the  defendant  as  drunk  or  sober  wlien  he  committed  the  act;  not 
upon  the  ground  that  drunkenness  renders  a  criminal  act  less  criminal,  but  as  bearing  upon 
the  question  whether  the  defendant's  mind  was  capable  of  that  deliberation  or  premeditation 
which  determines  the  degree  of  the  crime.     Hopt  v.  People,  §g  3156,  3157. 

[Notes.— See  gji  3158-3167.] 

GUITEAU'S  CASE. 
(Supreme  Court  of  the  Distiict  of  Columbia:  10  Federal  Reporter,  161-189.     1832.) 

Statement  of  Facts. —  Guiteau  was  indicted  for  the  murder  of  James  A. 
Garfield,  president  of  the  United  States.  The  defense  of  insanity  was  inter- 
posed. 

Ciiarge  by  Cox,  J. 

Gentlemen  of  the  Petit  Jury:  The  constitution  of  the  United  States  pro- 
vides that  *'Iii  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed ;  ...  to  be  informed  of  the  nature 
and  cause  of  the  accusation;  to  be  confronted  with  the  witnesses  against  him; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to  have 
the  assistance  of  counsel  for  his  defense."  These  provisions  are  deemed  the 
i.idispensable  safeguards  of  life  and  liberty.  They  are  intended  for  the  pro- 
tection of  the  innocent  from  injustice  and  oppression.  It  is  only  by  their 
faithful  observance  that  guilt  or  innocence  can  be  fairly  ascertained. 

§  3124.  Presumption  <f  innocence. 

Every  accused  person  is  presumed  innocent  until  the  accusation  be  proved, 
and  until  such  proof  no  court  dare  to  prejudge  his  cause  or  withhold  from  him 
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the  protection  of  this  fundamental  law.  With  what  difficulty  and  trial  of 
patience  this  law  has  been  administered  in  the  present  case,  you  have  been 
daily  witnesses.  After  all,  however,  it  is  our  consolation  that  not  one  of  these 
sacred  guaranties  has  been  violated  in  the  person  of  the  accused.  If  be  be 
guilty,  no  man  deserves  their  protection  less  than  he  does.  If  he  be  innocent, 
no  man  needs  their  protection  more,  and  no  man's  case  more  clearly  proves 
their  beneficence  and  justice.  At  length  the  long  chapter  of  proof  is  ended; 
the  task  of  the  advocate  is  done;  and  the  duty  now  rests  with  you  of  determin- 
ing, with  such  aid  as  I  can  afford  you,  the  issue  between  public  justice  and  iho 
prisoner  at  the  bar.  No  one  can  feel  more  keenly  than  I  do  the  grave  respon- 
sibility of  my  duty;  and  I  feel  that  I  can  only  discharge  it  by  a  close  adherence 
to  the  law  as  it  has  been  laid  down  by  its  highest  authorized  expounders. 

Before  proceeding,  I  wish  to  interject  here  a  remark  upon  an  episode  in  tha 
trial  pending  the  last  argument.  The  prisoner  has  taken  repeated  occasions  to 
proclaim  that  public  opinion,  as  evidenced  by  the  press  and  by  his  correspond- 
ence, is  in  his  favor.  As  you  well  know,  these  declarations  could  not  have 
been  prevented  except  by  resorting  to  the  process  of  gagging  him.  Any 
suggestion  that  you  could  be  influenced  by  this  lawless  babble  of  the  prisoner 
would  have  seemed  to  me  simply  absurd,  and  I  should  have  felt  that  I  had 
almost  insulted  your  intelligence  if  I  had  warned  you  not  to  regard  it.  Tbe 
counsel  for  the  prosecution  have  been  rebuked  for  allowing  these  declarations 
to  go  to  you  without  contradiction,  and  in  the  course  of  the  final  argument 
they  felt  it  necessary  to  interpose  a  contradiction  to  these  declarations  of  the 
prisoner,  and  the  latter's  counsel  excepted  to  the  form  in  which  the  contradic- 
tion was  made.  For  the  sole  purpose  of  purging  this  record  of  any  apparently 
objectionable  matter,  I  would  simply  say,  here,  that  nothing  that  has  been  saul 
in  reference  to  public  sentiment  or  newspaper  opinion,  on  either  side,  is  to  bj 
regarded  by  you,  although  I  really  feel  that  such  an  admonition  from  me  is 
totally  unnecessary. 

§  3125.  Dtfinition  of  murder. 

This  indictment  charges  the  defendant  with  having  murdered  James  A.  Gar- 
field. It  becomes  my  duty,  in  the  first  place,  to  explain  to  you  the  nature  of 
the  crime  charged.  With  us,  murder  is  committed  where  a  person  of  sound 
memory  and  discretion  unlawfully  kills  a  reasonable  creature  in  being,  and  in 
the  peace  of  the  United  States,  with  malice  aforethought.  It  must,  of  course, 
be  proved,  first,  that  the  death  was  caused  by  the  act  of  the  accused.  It  must 
be  further  shown  that  it  was  caused  with  malice  aforethought;  but  this  does 
not  mean  that  the  government  must  prove  any  special  ill-will,  hatred,  or 
grudge,  on  the  part  of  the  prisoner,  towards  the  deceased.  Whenever  a  homi- 
cide is  shown  to  have  been  committed  without  lawful  authority  and  with 
deliberate  intent,  it  is  sufficiently  proved  to  have  been  done  with  malice  afore- 
thought. And  this  evidence  is  not  answered  and  malice  is  not  disproved,  by 
showing  that  the  accused  had  no  personal  ill-will  against  the  deceased,  but 
killed  him  from  some  other  motive,  as  for  purpose  of  robbery,  or  by  mistakin:^' 
him  for  another,  or,  as  alleged  in  this  case,  to  produce  a  public  benefit.  If  it 
could  be  shown  that  the  killing  occurred  in  the  heat  of  passion  and  on  sudde.i 
quarrel,  and  under  provocation  from  the  deceased,  then  it  would  appear  ih ;' 
there  was  no  premeditated  intent,  and  consequently  no  malice  aforetaouglii; 
and  this  would  reduce  the  crime  to  manslaughter.  But  it  is  hardly  necessary 
to  say  that  there  is  nothing  of  that  kind  in  the  present  case.  You  will  prob- 
ably seelhat  either  the  defendant  is  guilty  of  murder  or  he  is  innocent.    Bat, 

633 


INSANITY.  §§  8186,  8127. 

in  order  to  constitute  the  crime  of  murder,  the  assassin  must  have  a  responsi- 
bly sane  mind.  The  technical  term,  '*  sound  memory  and  discretion,"  in  the 
old  common  law  definition  of  murder  means  this.  An  irresponsibly  insane 
man  can  no  more  commit  murder  than  a  sane  man  can  do  so  without  killing. 
His  condition  of  mind  cannot  be  separated  from  the  act.  If  he  is  laboring 
under  disease  of  his  mental  faculties  —  if  that  is  a  proper  expression  —  to  such 
an  extent  that  he  does  not  know  what  he  is  doing,  or  does  not  Icn^uv  that  it  is 
wrong,  then  he  is  wanting  in  that  sound  memory  and  discretion  which  make  a 
part  of  the  definition  of  murder.  In  the  next  place,  I  instruct  you  that  every 
defendant  is  presumed  innocent  until  the  accusation  against  him  is  established 
by  proof. 

§  3126.  Presumption  of  sanity. 

In  the  next  place,  notwithstanding  this  presumption  of  innocence,  it  is 
equally  true  that  a  defendant  is  presumed  to  be  sane  and  have  been  so  at  the 
time  when  the  crime  charged  against  him  was  committed;  that  is  to  say,  the 
government  is  not  bound,  as  a  part  of  its  proofs,  to  sliow,  affirmatively,  that 
the  defendant  was  sane.  As  insanity  is  the  exception,  and  most  men  are  sane, 
the  law  presumes  the  latter  condition  of  everybody  until  some  reason  is  shown 
to  bjliev'e  the  contrary.  The  burden  is  therefore  on  the  defendant,  who  sets 
up  insanity  as  an  excuse  for  crime,  to  bring  forward  his  proofs,  in  the  first  in- 
stance, to  show  that  that  presumption  is  a  mistake  as  far  as  it  relates  to  him. 
The  crime,  then,  involves  three  elements,  viz.:  The  killing,  malice,  and  a 
responsible  mind  in  the  murderer. 

§  31 27.    What  is  a  reasonable  doubt. 

But  after  all  the  evidence  is  in,  if  the  jury,  while  bearing  in  mind  both  these 
presumptions  that  I  have  mentioned, —  i,  e.j  that  the  defendant  is  innocent  till 
he  is  proved  guilty,  and  that  he  is  and  was  sane,  until  evidence  to  the  contrary 
appears, —  and  considering  the  whole  evidence  in  the  case,  still  entertain  what 
is  called  a  reasonable  doubt,  on  any  ground  (either  as  to  the  killing,  or  the  re- 
sponsible condition  of  mind),  whether  he  is  guilty  of  the  crime  of  murder,  as  it 
has  been  explained  and  defined,  then  the  rule  is  that  the  defendant  is  entitled 
to  the  benefit  of  that  doubt  and  to  an  acquittal.  But  here  it  becomes  impor- 
tant to  explain  to  you,  in  the  best  way  that  I  can,  what  is  a  reasonable  doubt. 
I  can  hardly  venture  to  give  you  an  exact  definition  of  the  terms,  for  I  do  not 
know  of  any  successful  attempt  to  do  so.  As  to  questions  relating  to  human 
affairs,  a  knowledge  of  which  is  derived  from  testimony,  it  is  impossible  to 
have  the  same  kind  of  certainty  which  is  created  by  scientific  demonstration. 
The  only  certainty  you  can  have  is  a  moral  certainty,  which  depends  upon  the 
confidence  you  have  in  the  integrity  of  witnesses,  and  their  capacity  to  know 
the  truth.  If,  for  example,  facts  not  improbable  are  attested  by  numerous  wit- 
nesses who  are  credible,  consistent  and  uncontradicted,  and  who  had  every  op- 
portunity of  knowing  the  truth,  a  reasonable  or  moral  certaint}^  would  be 
inspired  by  their  testimony.  In  such  case,  a  doubt  would  be  unreasonable,  or 
imaginary,  or  speculative,  which  the  books  say  it  ought  not  to  be.  And  it  is 
not  a  doubt  whether  the  party  may  not  possibly  be  innocent  in  the  face  of 
strong  proof  of  his  guilt,  but  a  sincere  doubt  whether  he  has  been  proved 
guilty,  that  is  called  reasonable. 

And  even  where  the  testimony  is  contradictory,  so  much  more  credit  may  be 
due  to  one  side  than  the  other,  that  the  same  result  will  be  produced.  On 
the  other  hand,  the  opposing  proofs  may  be  so  nearly  balanced  that  the  jury 
mav  justly  doubt  on   which  side  lies  the  truth,  and  in  such  case  the  accused 
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party  is  entitled  to  the  benefit  of  the  doubt.  As  certaint}'  advances,  doubt  re- 
cedes. If  one  is  reasonably  certain,  he  cannot  at  the  same  time  be  reasonably 
doubtful,  I.  e.y  have  a  reasonable  doubt,  of  a  fact.  All  that  a  jury  can  be 
expected  to  do  is  to  be  reasonably  or  morally  certain  of  the  fact  which  thev 
declare  by  their  verdict.  As  Chief  Justice  Shaw  says,  in  Cora.  v.  Webster,  5 
Cush.,  320:  *'  For  it  is  not  sufficient  to  establish  a  probability,  though  a  strong 
one,  arising  from  the  doctrine  of  chances,  that  the  fact  charged  is  more  likely 
to  be  true  than  the  contrary;  but  the  evidence  must  establish  the  truth  of 
the  fact  to  a  reasonable  and  moral  certainty;  a  certainty  that  convinces  and 
directs  the  understanding,  and  satisfies  the  reason  and  judgment  of  those  who 
are  bound  to  act  conscientiously  upon  it." 

With  regard  to  the  evidence  in  this  case,  very  little  comment  is  required 
from  the  court,  except  upon  one  question,  the  others  being  hardly  matters  of 
dispute.  That  the  defendant  fired  at  and  shot  the  deceased  president  is  abun- 
dantly proved,  if  you  believe  the  testimony.  That  the  wound  caused  the  death 
has  been  testified  to  by  the  surgeons  most  competent  to  speak  on  that  subject,  and 
tlieyare  uncontradicted.  That  the  homicide  was  committed  with  malice  afore- 
thought, if  the  defendant  was  capable  of  criminal  intent  and  malice,  can  hardly 
bo  gainsaid  if  you  will  bear  in  mind  what  I  have  already  said.  It  is  not  neces- 
siry  to  prove  that  any  special  and  express  hatred  or  malice  was  entertained  by 
the  accused  towards  the  deceased.  It  is  sufficient  to  prove  that  the  act  was 
done  with  deliberate  intent,  as  distinct  from  an  act  done  under  the  sudden  im- 
pulse of  passion,  and  in  the  heat  of  blood,  and  without  previous  malice. 

Evidence  has  been  exhibited  to  you  tending  to  show  that  the  defendant,  in 
his  own  handwriting,  admitted  that  he  had  conceived  the  idea  of  removing  the 
president,  as  he  calls  it,  some  six  weeks  before  the  shooting,  and  bad  deliber- 
ated upon  it,  and  come  to  a  determination  to  do  it,  and  that  about  two  weeks 
before  ho  accomplished  it,  he  stationed  iiimself  for  the  purpose,  but  soraerelent- 
ings  delayed  the  attempt.  His  preparation  for  it  by  the  purchase  of  the  pistol 
has  been  detailed  to  you.  All  these  facts,  if  believed  by  you,  come  up  to  the 
full  measure  of  proof  required  to  establish  what  the  law  denominates  malice 
aforethought  And  thus,  I  apprehend,  that  you  "will  have  little  difficulty  in 
reaching  a  conclusion  as  to  all  the  elements  that  make  up  the  crime  charged 
in  the  indictment,  unless  it  be  the  one  of  "sound  memory  and  discretion,"  as  it 
ij  called,  which  is  only  a  technical  expression  for  a  sound  mind.  We  now  ap- 
proach the  difficult  question  in  this  case. 

§  3138.  Defense  of  insanity, 

I  have  said  that  a  man  who  is  insane,  in  a  sense  that  makes  him  irresponsible, 
cannot  commit  a  crime.  The  defense  of  insanity  has  been  so  abused  as  to  be 
brought  into  great  discredit.  It  has  been  the  last  resort  in  cases  of  unquestion- 
able guilt,  and  has  been  the  excuse  to  juries  for  acquittal,  when  their  own  and 
the  public  sympathy  have  been  with  the  accused,  and  especially  when  the  provo- 
cation to  homicide  has  excused  it  according  to  public  sentiment,  but  notaccorl- 
ing  to  law.  Yov  these  reasons,  it  is  viewed  with  suspicion  and  disfavor, 
whenever  public  sentiment  is  hostile  to  the  accused.  Nevertheless,  if  insiinity 
be  established  to  the  degree  that  has  been  already,  in  part,  ami  will  hereaiter 
further  be  explained,  it  is  a  perfect  defense  to  an  indictment  for  murder,  and 
must  be  allowed  full  weight. 

§  3129,  Totulinsanity. 

Now,  it  is  tirst  to  be  observed  that  we  are  not  troubled  in  this  ease  with  any 
question  about  what  may  be  called  total  insanity,  such  as  raving  mania,  or  ab- 
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solute  imbecility,  in  which  all  exercise  of  reason  isjsvantins:,  and  there  is  no 
recognition  of  persons  or  things,  or  their  relations.  But  there  is  a  debatable 
border-line  between  the  sane  and  the  insane,  and  there  is  often  great  diffioulty 
in  determining  on  which  side  of  it  a  party  is  to  be  placed.  There  are  cases  in 
which  a  man's  mental  faculties  generally  seem  to  be  in  full  vigor,  but  on  some 
one  subject  he  seems  to  be  deranged.  He  is  possessed,  perhaps,  with  a  belief 
which  every  one  recognizes  as  absurd,  which  he  has  not  reasoned  himself  into, 
and  cannot  be  reasoned  out  of,  which  we  call  an  insane  delusion,  or  he  has,  in 
addition,  some  morbid  propensity,  seemingly  in  harsh  discord  with  the  rest  of 
his  intellectual  and  morol  nature. 

§  3 1 30.  Partial  insau  iiy  does  not  necessarily  render  tJie  party  irresponsible. 

These  are  cases  of  what,  for  want  of  a  better  term,  is  called  partial  insanity. 
Sometimes  its  existence,  and  at  other  times  its  limits,  are  doubtful  and  unde- 
finable.  And  it  is  in  these  cases  that  the  difficulty  arises  of  determining 
whether  the  patient  has  passed  the  line  of  moral  or  legal  accountability  for  his 
actions.  You  must  bear  in  mind  that  a  man  does  not  become  irresponsible  by 
the  mere  fact  of  being  partially  insane.  Such  a  man  does  not  take  leave  of 
his  passions  by  becoming  insane,  and  may  retain  as  much  control  over  them  as 
la  health.  He  may  commit  offenses,  too,  with  which  his  infirmity  has  nothing 
to  do.  He  may  be  sane  as  to  his  crime,  understand  its  nature,  and  be  gov- 
erned by  the  same  motives  in  regard  to  it  as  other  people;  while  on  some  other 
subject,  having  no  relation  to  it  whatever,  he  may  be  subject  to  some  delusion. 
In  a  reported  case,  a  defendant  was  convicted  of  cheating  by  false  pretenses, 
but  was  not  saved  from  punishment  by  his  insane  delusion  that  he  was  the  law- 
ful son  of  a  well  known  prince.  The  first  thing,  therefore,  to  be  impressed 
upon  you  is,  that  wherever  this  partial  insanity  is  relied  on  as  a  defense,  it  must 
appear  that  the  crime  charged  was  the  product  of  the  delusion,  or  other  morbid 
condition,  and  connected  with  it  as  effect  with  cause,  and  not  the  result  of  sane 
reasoning  or  natural  motives,  which  the  party  may  be  capable  of,  notwithstand- 
ing his  circumscribed  disorder.  The  importance  of  this  will  be  appreciated  by 
you  further  on.  But,  assuming  that  the  infirmity  of  mind  has  had  a  direct 
influence  in  the  production  of  crime,  the  difficulty  is  to  fix  the  degree  and  char- 
acter of  the  disorder  which,  in  such  case,  will  create  irresponsibility  in  law. 
The  outgivings  of  the  judicial  mind  on  this  subject  have  not  always  been  en- 
tirely satisfactory  or  in  harmony  with  the  conclusions  of  medical  science. 
Courts  have,  in  former  times,  undertaken  to  lay  down  a  law  of  insanity  with- 
out reference  to  and  in  ignoranceof  the  medical  aspects  of  the  subject,  when  it 
could  only  be  properly  dealt  with  through  a  concurrent  and  harmonious  treat- 
ment by  the  two  sciences  of  law  and  medicine.  They  have,  therefore,  adopted 
and  again  discarded  one  theory  after  another  in  the  effort  to  find  some  common 
ground  where  a  due  regard  for  the  security  of  society  and  humanity  for  the 
afflicted  may  meet.  It  will  be  my  effort  to  give  you  the  results  most  commonly 
accepied  by  the  courts. 

§  3131.  Evidence  of  insanity.     Letters. 

It  may  be  well  to  say  a  word  as  to  the  evidence  by  which  courts  and  juries  are 
guided  in  this  difficult  and  delicate  inquiry.  That  subtle  essence  which  wo  call 
"  mind  "  defies,  of  course,  ocular  inspection.  It  can  only  be  known  by  its  out- 
ward manifestations,  and  they  are  found  in  the  language  and  conduct  of  the 
man.  By  these  his  thoughts  and  emotions  are  read,  and  according  as  they  con- 
form to  the  practice  of  people  of  sound  mind,  who  form  the  large  majority  of 
mankind,  or  contrast  harshly  with  it,  we  form  our  judgment  as  to  his  sound- 
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ness  of  mind.  For  this  reason  evidence  is  admissible  to  show  conduct  and  lan- 
guage at  different  times  and  on  different  occasions,  which  indicate  to  the 
general  mind  some  morbid  condition  of  the  intellectual  powers;  and  the  more 
extended  the  view  of  the  person's  life  the  safer  is  the  judgment  formed  of  him. 
Everything  relating  to  his  physical  and  mental  history  is  relevant,  because  any 
conclusion  as  to  his  sanity  must  often  rest  upon  a  large  number  of  facts.  As  a 
part  of  the  language  and  conduct,  letters  spontaneously  written  afford  cne  of 
the  best  indications  of  mental  condition. 

§  3132«  Insanity  in  the  family. 

Evidence  as  to  insanity  in  the  parents  and  immediate  relatives  is  also  perti- 
nent. It  is  never  allowed  to  infer  insanity  in  the  accused  from  the  mere  fact  of 
its  existence  in  the  ancestoi*s.  But  when  testimony  is  given  directly  tending  to 
prove  insane  conduct  on  the  part  of  the  accused,  this  kind  of  proof  is  admissi- 
ble as  corroborative  of  the  other.  And  therefore  it  is  that  the  defense  have 
been  allowed  to  introduce  evidence  to  you  covering  the  whole  life  of  the  ac- 
cused, and  reaching  to  his  family  antecedents.  In  a  case  so  full  of  detail  as  this, 
I  shall  deem  it  my  duty  to  you  to  assist  you  in  weighing  the  evidence  by  calling 
your  attention  to  particular  parts  of  it.  But  I  wish  you  distinctly  to  under- 
stand that  it  is  your  province,  and  not  mine,  to  decide  upon  the  facts;  and  if  I, 
at  any  time,  seem  to  ex})ress  or  intimate  an  opinion  on  them,  which  I  do  not 
design  to  do,  it  will  not  be  binding  on  you,  but  you  must  draw  your  own  con- 
clusions from  the  evidence.  The  instructions  that  have  been  given  you  import, 
in  substance,  that  the  true  test  of  criminal  responsibility,  where  the  defense  of 
insanity  is  interposed,  is  whether  the  accused  had  sufficient  use  of  his  reason  to 
understand  the  nature  of  the  act  with  which  he  is  charged,  and  to  understand 
that  it  was  wrong  for  him  to  commit  it;  that  if  this  was  the  fact  he  is  crimi- 
nally responsible  for  it,  whatever  peculiarities  may  be  shown  about  him  in  other 
respects;  whereas,  if  his  reason  was  so  defective,  in  consequence  of  mental  disr 
order,  generally  supposed  to  be  caused  by  brain  disease,  that  he  could  not  un- 
derstand what  he  was  doing,  or  that  what  he  was  doing  was  wrong,  he  ought  to 
be  treated  as  an  irresponsible  person. 

§  3133.   General  observations  on  the  question  of  insanity. 

Now,  as  the  law  assumes  every  one  at  the  outset  to  be  sane  and  responsible, 
the  question  is,  what  is  there  in  this  case  to  show  the  contrary  as  to  this  defend- 
ant? A  jury  is  not  warranted  in  inferring  that  a  man  is  insane  from  the  mere 
fact  of  his  committing  a  crime,  or  from  the  enormity  of  the  crime,  or  from  the 
mere  apparent  absence  of  adequate  motive  for  it,  for  the  law  assumes  that  there 
is  a  bad  motive  —  that  it  is  prompted  by  malice  —  if  nothing  else  appears. 
Perhaps  the  easiest  way  for  you  to  examine  into  this  subject  is,  firsts  to  satisfy 
yourselves  about  the  condition  of  the  prisoner's  mind  for  a  considerable  period 
of  time  before  any  conception  of  the  assassination  entered  it,  and  at  the  present 
timcj  and  then  to  consider  what  evidence  exists  as  to  a  different  condition  at  tbe 
time  of  the  act  charged.  I  siiall  not  spend  any  time  on  the  first  question,  be- 
cause to  examine  it  at  all  would  require  a  review  of  evidence  relating  to  over 
twenty  years  of  the  defendant's  life,  and  this  has  been  so  exhaustively  dis- 
cussed by  counsel  that  anything  I  could  say  would  be  a  wearisome  repetition. 
Suffice  it  to  say,  that,  on  one  side,  this  evidence  is  supposed  to  show  a  chronic 
condition  of  insanity  for  many  years  before  the  assassination ;  and,  on  the  other, 
to  show  an  exceptionally  quick  intellect  and  decided  power  of  discrimination. 
Ton  must  draw  your  conclusions  from  the  evidence.  Was  his  ordinary,  per- 
manent, chronic  condition  of  mind  such,  in  consequence  of  disease,  that  he  was 
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unable  to  understand  the  nature  of  his  actions,  or  to  distinguish  between  right 
and  wrong  in  his  conduct?  Was  he  subject  to  insane  delusions  that  destroyed 
his  power  of  so  distinguishing?  And  did  this  continue  down  to  and  embrace 
the  act  for  which  he  is  tried?    If  so,  he  was  simply  an  irresponsible  lunatic. 

Or,  on  the  other  hand,  had  he  the  ordinary  intelligence  of  sane  people,  so 
that  he  could  distinguish  between  right  and  wrong,  as  to  his  own  actions?  If 
another  person  had  committed  the  assassination,  would  behave  appreciated  the 
wickedness  of  it?  If  he  had  had  no  special  access  of  insanity  impelling  him 
to  it,  (is  he  claims  was  the  case,  would  he  have  understood  the  character  of 
such  an  act  and  its  wrongfulness  if  another  person  had  suggested  it  to  him? 
If  you  can  answer  thesq  questions  in  your  own  minds  it  may  aid  you  towards  a 
conclusion  as  to  the  normal  or  ordinary  condition  of  the  prisoner's  mind  before 
he  thought  of  this  act;  and  if  you  are  satisfied  that  his  chronic  or  permanent 
condition  was  that  of  sanity,  at  least  so  far  that  he  knew  the  character  of  his 
ow^n  actions,  and  whether  they  were  right  or  wrong,  and  was  not  under  any 
permanent  insane  delusions  which  destroyed  his  power  of  discriminating  be- 
tween right  and  wrong  as  to  them,  then  the  only  inquiry  remaining  is  whether 
th^re  was  any  special  insanity  connected  with  this  crime;  and  what  I  shall  fur- 
ther say  will  be  on  the  assumption  that  you  find  his  general  condition  to  have 
been  that  of  sanity  to  the  extent  I  have  mentioned.  On  this  assumption  it  will 
be  seen  that  the  reliance  of  the  defense  is  on  the  existence  of  an  insane  delusion 
in  the  prisoner's  mind  which  so  perverted  his  reason  as  to  incapacitate  him 
from  perceiving  the  difference  between  right  and  wrong  as  to  this  particular 
act. 

§  3134.  The  MacNaghten  case.  Dicta  of  ike  English  judges  as  to  the  evi- 
dences of  insanity. 

As  a  part  of  ilie  history  of  judicial  sentiment  on  this  subject,  and  by  way  of 
illustrating  the  relation  between  insane  delusions  and  responsibility,  I  will  refer 
to  a  celebrated  case  in  English  history  already  freely  commented  on  in  argu- 
ment. Nearly  forty  years  ago  one  MacNaghten  was  tried  in  England  for  kill- 
ing a  Mr.  Drummond,  private  secretary  of  Sir  Robert  Peel,  mistaking  him  for 
the  premier  himself.  He  was  acquitted  on  the  ground  of  insanity,  and  his 
acquittal  caused  so  much  excitement  that  the  house  of  lords  addressed  certain 
questions  to  the  judges  of  the  superior  courts  of  England  in  regard  to  the  law 
of  insanity  in  certain  cases,  and  their  answers  have  been  since  regarded  as  set- 
tling the  law  on  this  subject  in  England,  and,  with  some  qualification,  have 
been  approved  in  the  courts  of  this  country.  One  of  the  questions  was:  "If 
a  person,  under  an  insane  delusion  as  to  the  existing  facts,  commits  an  offense 
in  consequence  thereof,  is  he  thereby  excused?''  To  which  it  was  answered, 
that,  "In  case  he  labors  under  a  partial  delusion  only,  and  is  not  in  other  re- 
spects insane,  he  must  be  considered  in  the  same  situation,  as  to  responsibility, 
as  if  the  facts  with  regard  to  which  the  delusion  exists  were  real.  For  example, 
if  under  the  influence  of  his  delusion  he  supposes  another  man  to  be  in  the  act 
of  attempting  his  life,  and  he  kills  that  man,  as  he  supposes,  in  self-defense^  he 
would  be  exempt  from  punishment.  If  his  delusion  was  that  the  deceased  had 
inflicted  a  serious  injury  to  his  character  and  fortune,  and  he  killed  him  in 
revenge  for  such  supposed  injury,  he  would  be  liable  to  punishment."  This,  you 
will  understand,  was  because  it  was  excusable  to  kill  in  self-defense,  but  not  to 
kill  in  revenge  for  an  injury. 

§  3135.  Monomania,     Case  died. 

This  has  been  in  part  recognized  as  law  in  this  country.    Thus  Chief  Justice 
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Shaw,  of  Massachusetts,  in  the  case  of  Com.  v,  Rogers,  7  Mete,  500,  says: 
*'  Monomania  may  operate  as  an  excuse  for  a  criminal  act "  when  the  "  de- 
lusion is  such  that  the  person  under  its  influence  has  a  real  and  firm  belief  of 
some  fact,  no.t  true  in  itself,  but  which,  if  it  were  true,  would  excuse  his  act; 
as  when  the  belief  is  that  the  party  killed  had  au  immediate  design  upon  bis 
life,  and  under  that  belief  the  insane  man  kills  in  supposed  self-defense.  A 
common  instance  is,  where  he  fully  believes  that  the  act  he  is  doing  is  done 
by  the  immediate  command  of  God,  and  he  acts  under  the  delusive  butsincero 
belief  that  what  he  is  doing  is  by  the  command  of  a  superior  power,  whicli 
supersedes  all  human  laws  and  the  laws  of  nature." 

The  cases  I  have  referred  to  furnish  an  introduction  to  the  subject  of  insane 
delusions,  which  plays  an  important  part  in  this  case,  and  demands  careful  co;i- 
sideration.  We  find  it  treated,  to  a  limited  extent,  in  judicial  decisions,  but 
learn  more  about  it  from  works  on  medical  jurisprudence  and  expert  testimony. 
Sane  people  are  said  sometimes  to  have  delusions,  proceeding  from  temporary 
disorder  and  deception  of  the  senses,  and  they  entertain  extreme  opinions 
which  are  founded  upon  insufficient  evidence,  or  result  from  ignorance,  or 
they  are  speculations  on  matters  beyond  the  sco})e  of  human  knowledge;  but 
they  are  always  susceptible  of  being  corrected  and  removed  by  evidence  and 
argument. 

§  3136.    What  is  an  insane  delusion. 

But  the  insane  delusion^  according  to  all  testimony,  seems  to  be  an  unreason- 
ing and  incorrigible  behef  in  the  existence  of  facts  which  are  either  impossiblo 
absolutely,  or  at  least  impossible  under  the  circumstances  of  the  individual. 
A  man,  with  no  reason  for  it,  believes  that  another  is  attempting  his  life,  or 
that  he  himself  is  the  owner  of  untold  wealth,  or  that  he  has  invented  some- 
thing which  will  revolutionize  the  world,  or  that  he  is  president  of  the  United 
States,  or  that  he  is  God  or  Christ,  or  that  he  is  dead,  or  that  he  is  immortal,  or 
that  he  has  a  glass  arm,  or  that  he  is  pursued  by  enemies,  or  that  he  is  inspired 
by  God  to  do  something.  In  most  cases,  as  I  understand  it.  the  fact  believed 
is  something  affecting  the  senses.  It  may  also  concern  the  relations  of  the 
party  with  others.  But  generally  the  delusion  centers  around  himself,  bis 
cares,  sufferings,  rights  and  wrongs.  It  comes  and  goes  independently  of  the 
exercise  of  will  and  reason,  like  the  phantasms  of  dreams.  It  is,  in  fact,  the 
waking  dream  of  the  insane,  in  which  facts  present  themselves  to  the  mind  as 
real,  just  as  objects  do  to  the  distempered  vision  in  delirium  tremens.  The 
important  thing  is  that  an  insane  delusion  is  never  the  result  of  reasoning  and 
reflection.  It  is  not  generated  by  them,  and  it  cannot  be  dispelled  by  them. 
A  man  may  reason  himself,  and  be  reasoned  by  others,  into  absurd  opinions, 
and  may  be  persuaded  into  impracticable  schemes  and  vicious  resolutions,  but 
lie  cannot  be  reasoned  or  persuaded  into  insanity  or  insane  delusions.  When- 
ever convictions  are  founded  on  evidence,  on  comparison  of  facts  and  opinions 
and  arguments,  they  are  not  insane  delusions.  The  insane  delusion  does  not 
relate  to  mere  sentiments  or  theories  or  abstract  questions  in  law,  politics  or 
religion.  All  these  are  the  subjects  of  opinions^  which  are  beliefs  founded  on 
reasoning  and  reflection.  These  opinions  are  often  absurd  in  the  extreme. 
Men  believe  in  animal  magnetism,  spiritualism  and  other  like  matters,  to  a 
degree  that  seems  unreason  itself,  to  most  other  people.  And  there  is  no 
absurdity  in  relation  to  religious,  political  and  social  questions  that  has  not  its 
sincere  supporters.  These  opinions  result  from  naturally  weak  or  ill-trained 
reasoning  powers,  hasty  conclusions  from  insufficient  daia^  ignorance  of  men 
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and  things,  credulous  dispositions,  fraudulent  imposture,  and  often  from  per- 
verted moral, sentiments.  But  still,  they  are  opinions^  founded  upon  some  kind 
of  evidence,  and  liable  to  be  changed  by  better  external  evidence  or  sounder 
reasoning.     But  they  are  not  insane  delusions. 

Let  me  illustrate  further:  A  man  talks  to  you  so  strongly  about  his  inter- 
course with  departed  spirits  that  you  suspect  insanity.  Tou  find,  however, 
that  he  has  witnessed  singular  manifestations,  that  his  senses  have  been  ad- 
<lressed  by  sights  and  sounds,  which  he  has  investigated,  reflected  on,  and  been 
unable  to  account  for,  except  as  supernatural.  Tou  see,  at  once,  that  there  is 
no  insanity  here;  that  his  reason  has  drawn  a  conclusion  from  evidence.  The 
same  man,  on  further  investigation  of  the  phenomena  that  staggered  him,  dis- 
covers that  it  is  all  an  imposture  and  surrenders  his  belief.  Another  man, 
whom  you  know  to  be  an  affectionate  father,  insists  that  the  Almighty  has 
appeared  to  him  and  commanded  him  to  sacrifice  his  child.  No  reasoning  has 
convinced  him  of  his  duty  to  do  it,  but  the  command  is  as  real  to  him  as  my 
voice  is  now  to  you.  No  reasoning  or  remonstrance  can  shake  his  conviction 
or  deter  him  from  his  purpose.  This  is  an  insane  delusion,  the  coinage  of  a  dis- 
eased brain,  as  seems  to  be  generally  supposed,  which  defies  reason  and  ridicule, 
which  palsies  the  reason,  blindfolds  the  conscience,  and  throws  into  disorder  all 
the  springs  of  human  action. 

Before  asking  you  to  apply  these  considerations  to  the  facts  of  this  case,  let 
ine  premise  one  or  two  things.  The  question  for  you  to  determine  is.  What 
was  the  condition  of  the  prisoner's  mind  at  the  time  when  this  tragedy  was 
enacted?  If  he  was  sufficiently  sane  then  to  be  responsible,  it  matters  not  what 
may  have  been  his  condition  before  or  after.  Still,  evidence  is  properly  admit- 
ted as  to  his  previous  and  subsequent  conditions,  because  it  throws  light,  pros- 
pectively and  retrospectively,  upon  his  condition  at  the  time.  Inasmuch  as 
these  disorders  are  of  gradual  growth  and  indefinite  continuance,  if  he  is  shown 
insane  shortly  before  or  after  the  commission  of  the  crime,  it  is  natural  to  coii- 
jectiirey  at  least,  that  he  was  so  at  the  time.  But  all  the  evidence  must  center 
around  the  time  when  the  deed  was  done. 

You  have  heard  a  good  deal  of  evidence  respecting  the  peculiarities  of  the 
prisoner  through  a  long  period  of  time  before  this  occurrence,  and  it  is  claimed 
that  he  was,  during  all  that  time,  subject  to  delusions  calculated  to  disturb  his 
reason  and  throw  it  from  its  balance.  I  only  desire  to  say  here  that  the  only 
materiality  of  that  evidence  is  in  the  probability  it  may  afford  of  the  defend- 
ant's liability  to  such  disorder  of  the  mind,  and  the  corroboration  it  may  yield 
to  other  evidence  which  may  tend  directly  to  show  such  disorder  at  the  time  of 
the  commission  of  the  crime.  A  few  words  may  assist  you  in  applying  to  the 
evidence  what  I  have  thus  stated.  You  are  to  determine  whether,  at  the 
time  when  the  homicide  was  committed,  the  defendant  was  laboring  under  any 
insane  delusion  prompting  and  impelling  him  to  the  deed. 

§  3137.  Documentary  evidence  on  the  question  of  insanity. 

Very  naturally  you  look,  first,  for  any  explanation  of  the  act  which  may 
have  been  made  by  the  defendant  himself  at  the  time  or  immediately  before 
and  after.  You  have  had  laid  before  you,  especially,  several  papers,  which  were 
in  his  possession,  and  which  purport  to  assign  the  motives  for  his  deed.  In  the 
address  to  the  American  people  of  June  16th,  which  seems  most  fully  to  set  forth 
his  views,  he  says:  "1  conceived  the  idea  of  removing  the  president  four 
weeks  ago.  Not  a  soul  knew  of  my  purpose.  I  conceived  the  idea  myself  and 
kept  it  to  myself.    I  read  the  newspapers  carefully,  for  and  against  the  admin- 
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istratioD,  and  gradiially  the  conviction  dawned  on  me  that  the  presidents  re- 
7noval  was  a  political  necessity,  because  he  proved  a  traitor  to  the  men  that 
made  him,  and  thereby  imperiled  the  life  of  the  republic.*' 

Again:  ^^Ingratitude  is  the  basest  of  crimes.  That  the  president,  under 
the  manipulation  of  his  secretary  of  state,  has  been  guilty  of  the  basest  in- 
gratitude to  the  stalwarts,  admits  of  no  denial.  The  expressed  purpose  of  the 
president  has  been  to  crush  General  Grant  and  Senator  Conkling,  and  thereby 
open  the  way  for  his  renomination  in  18S4.  In  the  president's  madness  be  has 
wrecked  the  once  grand  old  republican  party,  and  for  this  he  dies.^^    .... 

Again :  "This  is  not  murder.  It  is  a  political  necessity.  It  will  make  my 
friend  Arthur  president,  and  save  the  republic,"  etc. 

The  other  papers  are  of  similar  tenor,  as  I  think  you  will  find.  There  is  evi- 
dence that,  when  arrested,  the  prisoner  refused  to  talk,  but  said  that  the  papers 
would  explain  all.  On  the  night  of  the  assassination,  according  to  the  witness 
James  J.  Brooks,  the  prisoner  said  to  him  that  he  had  thought  over  it  and  prayed 
over  it  for  weeks,  and  the  more  he  thought  and  prayed  over  it  the  more  satisfied 
he  was  that  he  had  to  do  this  thing.  lie  had  made  up  his  mind  that  he  had 
done  it  as  a  matter  of  duty;  ...  he  made  up  his  mind  that  they  (the 
president  and  Mr.  Biaine)  were  conspiring  against  the  liberties  of  the  people, 
and  that  the  president  must  die.  *This  is  all  that  the  evidence  shows  as  to  the 
prisoner's  utterances  about  the  time  of  the  shooting. 

In  addition  to  this  you  have  the  very  important  testimony  of  the  witness 
Joseph  S.  Reynolds  as  to  the  prisoner's  statements,  oral  and  written,  made 
about  a  fortnight  after  the  shooting.  If  you  credit  this  testimony  you  find 
him  reiterating  the  statements  contained  in  the  other  papers,  but,  perhaps,  with 
more  emphasis  and  clearness.  lie  is  represented  as  saying  that  the  situation  at 
Albany  suggested  the  removal  of  the  presidents  ami  as  the  factional  fight  became 
more  bitter,  he  became  more  decided.  He  knew  that  Arthur  would  become 
president,  and  that  would  help  Conkling,  etc.  If  he  had  not  seen  that  the  presi- 
dent %oas  doing  a  great  \orong  to  the  stalwarts,  he  would  not  have  assassinated 
him. 

In  the  address  to  the  American  people,  then  written,  he  says:  ^^I  now  wid 
to  state  distinctly  why  /attempted  to  remove  the  president.  I  had  read  the  news- 
papers for  and  against  the  administration,  very  carefully,  for  two  months,  be- 
fore I  conceived  the  idea  of  removing  him.  Gradually,  as  the  result  of  reading 
the  newspapers,  the  idea  settled  on  me  that  if  the  president  was  removed  it 
would  unite  the  two  factions  of  the  republican  party,  and  thereby  save  the 
government  from  going  into  the  hands  of  the  ex-rebels  and  their  northern 
allies.  It  was  my  own  conception,  and,  whether  right  or  wrong,  I  take  the  entirt 
responsibility.^^  A  second  paper,  dated  July  19th,  addressed  to  the  public,  re- 
iterates this  and  concludes,  "Whether  he  lives  or  dies,  I  have  got  the  inspiration 
worked  out  of  me." 

We  have  now  before  us  everything  emanating  from  the  prisoner  about  the 
time  of  the  shooting  and  within  a  little  over  a  fortnight  afterwards.  We  have 
nothing  further  from  him  until  over  three  months  afterwards.  Let  us  paase 
here  to  consider  the  import  of  all  this.  You  are  to  consider,  first,  wiiether  this 
evidence  fairly  represents  the  true  feelings  and  ideas  which  governed  the  pris- 
oner at  the  time  of  the  shooting.  If  it  does,  it  represents  a  state  of  things 
which  I  have  not  seen  characterized  in  any  judicial  utterance  or  authoritative 
work  as  an  insane  delusion.  You  are  to  consider  whether  it  is  so  described  in 
the  evidence,  or  does  not,  on  the  contrary,  show  a  deliberate  process  of  reason- 
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ing  and  reflection,  apon  argument  and  evidence  for  and  against,  resulting  in  an 
opinion  that  the  president  had  betrayed  his  party,  and  that  if  he  were  out  of 
the  way  it  would  be  a  benefit  to  his  party,  and  save  the  country  from  the  pre- 
dominance of  their  political  opponents.  So  far  there  was  nothing  insane  in  the 
conclusion:  It  was,  doubtless,  shared  by  a  great  many  others.  But  the  differ- 
ence was  that  the  prisoner,  according  to  his  revelations,  went  a  step  further, 
and  reached  the  conviction  that  to  put  the  president  out  of  the  way  by  assas- 
sination was  a  political  necessity. 

When  men  reason  the  law  requires  them  to  reason  correctly,  as  far  as  their 
practical  duties  are  concerned.  When  they  have  the  capacity  to  distinguish 
between  right  and  wrong,  they  are  bound  to  do  it.  Opinions,  properly  so 
called, —  t.  tf.,  beliefs  resulting  from  reasoning,  reflection,  or  examination  of 
evidence, —  afford  no  protection  against  the  penal  consequences  of  crime.  A 
man  may  believe  a  course  of  action  to  be  right,  and  the  law,  which  forbids  it, 
to  be  wrong.  Nevertheless,  he  must  obey  the  law,  notwithstanding  his  convic- 
tions. And  nothing  can  save  him  from  the  consequences  of  its  violation, 
except  the  fact  that  he  is  so  crazed  by  disease  as  to  be  unable  to  comprehend 
the  necessity  of  obedience  to  it. 

§  313  8.  Conviction  of  right  and  religious  duty  will  not  excuse  violation  of 
law. 

The  Mormon  prophets  profess  to  be  inspired,  and  to  believe  in  the  dutj''  of 
plural  marriages,  although  it  was  forbidden  by  a  law  of  the  United  States. 
One  of  the  sect  violated  the  law,  and  was  iiidicted  for  it.  The  judge  who  tried 
him  instructed  the  jury:  "That  if  the  defendant,  under  the  influence  of  a 
religious  belief  that  it  was  right, —  under  an  inspiration,  if  you  please,  that  it 
was  right, —  deliberately  married  a  second  time,  having  a  first  wife  living,  the 
want  of  consciousness  of  evil  intent,  the  want  of  understanding  that  he  was 
committing  a  crime,  did  not  excuse  him." 

And  the  supreme  court  of  the  United  States,  torwhich  the  case  went,  under 
the  title  of  Reynolds  v.  United  States,  98  U.  S.,  145  (§§  854-865,  supra),  in  ap- 
proving this  ruling,  said:  "Laws  are  made  for  the  government  of  actions,  and 
while  they  cannot  interfere  with  mere  religious  belief  and  opinions,  they  may 
with  practices.  Suppose  one  believed  that  human  sacrifices  were  a  necessary 
part  of  religious  worship,  would  it  be  seriously  contended  that  the  civil  gov- 
ernment under  which  he  lived  could  not  interfere  to  prevent  a  sacrifice?  Or, 
if  a  wife  religiously  believed  it  was  her  duty  to  burn  herself  upon  the  funeral 
pile  of  her  dead  husband,  would  it  be  beyond  the  power  of  the  civil  govern- 
ment to  prevent  her  carrying  her  belief  into  practice?  So,  here,  as  a  law  of  the 
organization  of  society,  under  the  exclusive  dominion  of  the  United  States,  it  is 
provided  that  plural  marriages  shall  not  be  allowed,  can  a  man  excuse  his 
j)ractice  to  the  contrary  becausLi  of  his  religious  belief?  To  permit  this  would 
he  to  make  the  professed  doctrines  of  religious  belief  superior  to  the  law  of 
the  land,  and,  in  effect,  to  permit  every  citizen  to  become  a  law  unto  himself. 
Government  could  exist  only  in  name  under  such  circumstances." 

And  so,  in  like  manner,  I  say,  a  man  may  reason  himself  into  a  conviction  of 
the  expediency  and  patriotic  character  of  political  assassination,  but  to  allow 
him  to  find  shelter  from  punishment  behind  that  belief,  as  an  insane  delusion, 
would  be  simply  monstrous.  Between  one  and  two  centuries  ago  there  arose  a 
school  of  moralists  who  were  accused  of  maintaining  the  doctrine  that  when- 
ever an  end  to  be  attained  is  right,  any  means  necessary  to  attain  it  would  be 
justifiable.    They  were  accused  of  practicing  such  a  process  of  reasoning  as 
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would  justify  every  sin  in  the  decalogue  when  occasion  required  it.  They 
incurred  the  odium  of  nearly  all  Christendom  in  consequence.  But  the  mode 
of  reasoning  attributed  to  them  would  seem  to  be  impliedly,  if  not  expressly, 
reproduced  in  the  papers  written  by  the  defendant  and  shown  in  evidence: 
*'It  would  be  a  right  and  patriotic  thing  to  unite  the  republican  party  and  save 
the  republic.  Wiiatever  means  may  be  necessary  for  that  object  would  be 
justifiable.  The  death  of  the  president  by  violence  is  the  only,  and  therefore 
the  necessary,  means  of  accomplishing  it,  and  therefore  it  is  justiDable.  Being 
justifiable  as  a  political  necessity,  it  is  not  murder."  Such  seems  to  be  the 
substance  of  the  ideas  which  he  puts  forth  to  the  world  as  his  justification  in 
these  papers.  If  this  is  the  whole  of  his  position,  it  presents  one  of  those 
vagaries  of  opinion  for  which  the  law  has  no  toleration,  and  which  furnishes 
no  excuse  whatever  for  crime. 

§  3139.  The  insane  delusion  of  immediate  inspiration. 

This,  however,  is  not  all  that  the  defendant  now  claims.  There  is,  undoubt- 
edly, a  form  of  insane  delusion^  consitsting  of  a  belief  by  a  person  that  he  is 
inspired  by  the  Almighty  to  do  something, —  to  kill  another,  for  example,— 
and  this  delusion  may  be  so  strong  as  to  impel  him  to  the  commission  of  a 
crime.  Tho  def'jndant,  in  this  case,  claims  that  he  labored  under  such  a  delu- 
sion and  impulse,  or  pressure,  as  he  calls  it,  at  the  time  of  the  assassination. 

§  314-0.  declarations  of  accused. 

The  prisoner's  unsworn  declarations,  since  the  assassination,  on  this  subject, 
in  his  own  favor,'  are,  of  course,  not  evidence,  and  are  not  to  be  considered  by 
you.  A  man's  language,  when  sincere,  may  be  evidence  of  the  condition  of 
Ills  mind  when  it  is  uttered,  but  it  is  not  evidence  in  his  favor  of  the  facts  de- 
clared b}'  him,  or  as  to  his  previous  acts  or  condition.  He  can  never  manufact- 
ure evidence  in  this  way  in  his  own  exoneration.  It  is  true  that  the  law 
allows  a  prisoner  to  testify  in  his  own  behalf,  and  thereby  makes  his  sworn 
testimony  on  the  witness  stand  legal  evidence,  to  be  received  and  considered  by 
you,  but  it  leaves  the  weight  of  that  evidence  to  be  determined  by  you  also.  I 
need  hardly  say  to  you  that  no  verdict  could  safely  be  rendered  upon  the  evi- 
dence of  the  accused  party  only,  under  such  circumstances.  If  it  were  recog- 
nized by  such  a  verdict,  that  a  man  on  trial  for  his  life  could  secure  an  acquittal 
by  simply  testifying,  himself,  that  he  had  committed  the  crime  charged  under 
a  delusion,  an  inspiration,  an  irresistible  impulse,  this  would  be  to  proclaim  a 
universal  amnesty  to  criminals  in*  the  past,  and  an  unbounded  license  for  the 
future,  and  the  courts  of  justice  might  as  well  be  closed.  It  must  be  perfectly 
apparent  to  you  that  the  existence  of  such  a  delusion  can  be  best  tested  by  the 
language  and  conduct  of  the  party  immediately  before  and  at  the  time  of  the 
aci.  And  while  the  accused  party  cannot  make  evidence  y^;*  himself  by  his 
subsequent  declarations,  on  the  other  hand,  ho  may  make  evidence  againd 
himself,  and,  when  those  declarations  amount  to  admissions  against  himself, 
they  are  evidence  to  be  considered  by  a  jury. 

§  3141.  Sane  and  insane  beliefs  on  the  doctrine  of  infipiratioii;. 

Let  me  here  say  a  word  about  tho  characteristics  of  this  form  of  delusion. 
It  is  easy  to  understand  that  the  conceit  of  being  inspired  to  do  an  act  may  be 
either  a  sane  belief  or  an  insane  delusion.  A  great  many  Christians  believe, 
not  only  that  events  generally  are  providentially  ordered,  but  that  they  them- 
selves receive  special  providential  guidance  and  illumination  in  reference  to 
both  their  inward  thoughts  and  outward  actions,  and,  iti  an  undefined  sense, 
are  inspired  to  pursue  a  certain  course  of  action;  but  this  is  a  mere  sane  belief, 
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whether  well  or  ill  founded.  On  the  other  hand,  if  you  were  satisfied  that  a 
man  sincerely,  though  insanely,  believed  that,  like  Saul  of  Tarsus,  on  his  way 
ix>  Damascus,  he  had  been  smitten  to  the  earth,  had  seen  a  great  light  shining 
around  him,  had  heard  a  voice  from  heaven,  warning  and  commanding  him, 
and  that  thenceforth,  in  reversal  of  his  whole  previous  moral  bent  and  mental 
convictions,  he  had  acted  upon  this  supposed  revelation,  you  would  have  before 
you  a  case  of  imaginary  inspiration  amounting  to  an  insane  delusion. 

The  question  for  you  to  consider  is,  whether  the  case  of  the  defendant  pre- 
sents anything  analogous  to  this.  The  theory  of  the  government  is  that  the 
defendant  committed  the  homicide  in  the  full  possession  of  his  faculties,  and 
from,  perfectly  sane  motives;  that  he  did  the  act  from  revenge,  or  perhaps  from 
a  morbid  desire  for  notoriety;  that  he  calculated  deliberately  upon  being  pro- 
tected by  those  who  were  politically  benefited  by  the  death  of  the  president, 
and  upon  some  ulterior  benefit  to  himself;  that  he  made  no  pretense  to  inspiration 
at  the  time  of  the  assassination,  nor  until  he  discovered  that  his  expectations 
of  help  from  the  so-called  stalwart  wing  of  the  republican  party  were  delusive, 
and  that  these  men  were  denouncing  his  deed,  and  that  then,  for  the  first 
time,  when  he  saw  the  «ecessity  of  making  out  some  defense,  he  broached  this 
theory  of  inspiration  and  irresistible  pressure,  forcing  him  to  the  commission  of 
the  act.  If  this  be  true,  you  would  have  nothing  to  indicate  the  real  motives 
of  the  act  except  what  I  have  already  considered.  Whether  it  is  true  or  not, 
you  must  determine  from  all  the  evidence.  It  is  true  that  the  term  "inspira- 
tion "  does  not  appear  in  the  papers  first  written  by  the  defendant,  nor  in  those 
delivered  to  Gen.  Reynolds,  except  at  the  close  of  the  one  dated  July  19th,  in 
which  he  says  that  the  inspiration  is  worked  out  of  him;  though  what  that 
means  is  not  clear.  It  is  true,  also,  that  this  was  after,  according  to  Gen.  Rey- 
nolds, he  had  been  informed  how  he  was  being  denounced  by  the  stalwart 
republicans. 

In  one  of  the  first  papers  I  have  referred  to,  the  president's  removal  was 
called  an  act  of  God,  as  were  his  nomination  and  election;  but  whether  this 
meant  anything  more  than  that  it  was  an  act  of  God,  in  the  sense  in  which  all 
great  events  are  said  to  be  ordered  by  Providence,  is  not  clear.  Dr.  Noble 
Young  testifies  that  a  few  days  after  defendant's  entrance  into  the  prison  — 
a  time  not  definitely  fixed  —  he  told  him  he  was  inspired  to  do  the  act,  but 
qualified  it  by  saying  that  if  the  president  should  die  he  would  be  confirmed  in 
his  belief  that  it  was  an  inspiration;  but  if  not,  perhaps  not.  The  emphatic 
manner  in  which,  in  both  the  papers  delivered  to  Gen.  Reynolds,  the  defendant 
declared  that  the  assassination  was  his  own  conception  and  execution,  and 
whether  right  or  wrong  he  took  the  entire  responsibility,  his  detailed  description 
of  the  manner  in  which  the  idea  occurred  to  him,  and  how  it  was  strengthened 
by  his  reading,  etc.,  and  his  omission  to  state  anything  about  a  direct  inspira- 
tion from  the  Deity  at  that  time,  are  all  circumstances  to  be  considered  by  you 
on  the  question  whether  he  then  held  that  idea.  On  the  other  hand,  you  have 
the  prisoner's  testimony  in  which  he  now  asserts  that  he  conceived  himself  to 
be  under  an  inspiration  at  the  time.  He  also  advanced  this  claim  in  his  inter- 
views with  the  expert  witnesses  shortly  before  the  trial. 

§  3142.  Sketch  of  the  evidence  on  the  insanity  theoi^y  of  the  defense. 

It  becomes  necessary,  then,  to  examine,  the  case  on  the  assumption  that  the 

prisoner's  testimony  may  be  true,  and  to  ascertain  from  his  declaration  and 

testimony  what  kind  of  inspiration   it  is  which  he  thus  asserts.      According  to 

the  testimony  of  Dr.  Strong,  he  inquired  of  the  defendant  if  he  claimed  to 
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have  had  any  direct  revelation  from  heaven,  and  the  answer  was  that  he 
did  not  believe  in  any  such  nonsense.  According  to  Dr.  McDonald,  who  inter- 
viewed the  prisoner  on  the  13th  of  November,  he  did  not  then,  in  terms, 
speak  of  his  idea  of  removing  the  president  as  an  inspiration,  but  as  a  concep- 
tion of  his  own,  and  said  that,  after  conceiving  the  idea,  he  tried  to  put  it 
aside;  that  it  was  repulsive  to  him  at  first;  that  he  waited  a  week  or  two, 
thinking  over  it  and  waiting  for  the  Almighty  to  interfere.  He  had  conceived 
the  idea  himself,  but  he  wished  the  Almighty  to  have  the  opportunity  of  inter- 
fering to  prevent  its  execution;  and  at  the  end  of  two  weeks,  no  interference 
coming  from  the  Almighty,  he  formed  the  deliberate  purpose  of  executing  the 
act,  etc.  According  to  the  testimony  of  Dr.  Gray,  the  prisoner  said  that  he 
had  received  no  instructions,  heard  no  voice  of  God,  saw  no  vision  in  the  night,  or 
at  any  time;  that  the  idea  came  into  his  own  mind  first,  and  after  thinking  over 
it  and  reading  the  papers,  when  he  arrived  at  the  conclusion  to  do  the  act,  he 
believed  th^n  it  was  a  right  act,  and  was  justified  by  the  political  situation. 
When  asked  how  he  could  apply  this  as  an  instruction  from  the  Deity,  he  said 
it  was  d^  pressure  of  the  Deity;  that  this  duty  of  doing  it^  as  he  claimed,  had 
pressed  him  to  it  • 

Again,  he  said  he  had  not  connected  the  Deity  with  the  inception  and  develop- 
ment of  the  act;  that  it  was  his  own.  He  did  not  get  the  inspiration  until  the 
time  came  for  it,  and  that  the  inspiration  came  when  he  bad  reached  the  con- 
clusion and  determination  to  do  the  act.  Perhaps  the  most  remarkable  of  the 
prisoner's  statements  to  Dr.  Gray  was  that  at  the  very  time  when  he  was  plan- 
ning the  assassination,  he  was  also  devising  a  theory  of  insanity'  which  should 
be  his  defense,  which  theory  was  to  be  that  he  believed  the  act  of  killing  was 
an  inspired  act.  Perhaps  equally  remarkable  was  the  prisoner's  theory  pro- 
pounded in  this  conversation,  viz.,  that  he  was  not  medically  insane,  but  legalbj 
so,  i.  e.y  ifTcsponsible^  because  the  act  was  done  without  malice. 

Finally,  on  this  subject,  you  have  the  defendant's  own  testimony.  He  does 
not  profess  to  have  had  any  visions  or  direct  revelation  or  distorted  conception 
of  facts.  But  he  says  that  while  pondering  over  the  political  situation  the  idea 
suddenly  occurred  to  him  that  if  the  president  were  out  of  the  way  the  dissen- 
sions of  his  party  would  be  healed;  that  he  read  the  papers  with  an  eye  on  the 
possibility  of  the  president's  removal,  and  the  idea  kept  pressing  on  him ;  that 
he  was  horrified;  kept  throwing  it  off;  did  not  want  to  give  it  attention;  tried 
to  shake  it  off;  but  it  kept  growing  upon  him,  so  that  at  the  end  of  two  weeks 
his  mind  was  thoroughly  fixed  as  to  the  necessity  for  the  president's  removal 
and  the  divinity  of  the  inspiration.  He  never  had  the  slightest  doubt  of  the 
divinity  of  the  inspiration  from  the  1st  of  June.  He  kept  praying  about  it, 
and  that  if  it  was  not  the  Lord's  will  that  he  should  remove  the  president  there 
would  be  some  way  by  which  His  providence  would  intercept  the  act.  He  kept 
reading  the  newspapers,  and  his  inspiration  was  being  confirm^  every  day,  awl 
since  the  1st  day  of  June  he  has  never  had  a  doubt  about  the  divinity  of  the 
act 

In  the  cross-examination  he  said :  If  the  political  necessity  had  not  existed 
the  president  would  not  have  been  removed  —  there  would  have  been  no  neces- 
sity for  the  inspiration.  About  the  1st  of  June  he  made  up  his  mind  as  to 
the  inspiration  of  the  act,  and  the  necessity  for  it;  from  the  16th  of  June  to 
the  2d  of  July  he  prayed  that,  if  he  was  wrong,  the  Deity  would  stop  him  by 
His  providence;  in  May  it  was  an  embryo  inspiration  — a  mere  impression  that 
possibly  it  might  have  to  be  done;  he  was  doubting  whether  it  was  the  Deity 
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that  was  inspiring  hira,  and  was  prajnng  that  the  Deity  would  not  let  him  make 
a  mistake  about  it;  and  that  at  last  it  was  the  Deity,  and  not  he,  who  killed  the 
president.  Again,  the  confirmation  that  it  was  the  D^Mty,  and  not  the  devil, 
who  inspired  the  idea  of  removing  the  president,  came  to  him  in  the  fact  that 
the  newspapers  were  all  denouncing  the  president.  He  saw  that  the  political 
situation  required  the  removal  of  the  president,  and  that  is  the  way  he  knew 
that  his  intended  act  was  inspired  by  the  Deity;  but  for  the  political  situation, 
he  would  have  thought  that  it  came  from  the  devil.  This  is  the  substance  of 
all  that  appears  in  the  case  on  the  subject  of  inspiration. 

It  is  proper  to  call  your  attention  to  some  variations  in  the  prisoner's  state- 
ments at  different  times.  In  two  of  the  papers  of  July  he  says  it  teas  his  own 
conception,  and  he  took  the  e?itire  responsihility.  In  the  conversations  reported 
by  Dr.  Gray,  in  November,  he  did  not  connect  the  Deity  with  the  inception  of 
the  act.  The  conception  was  his  own,  and  the  inspiration  came  after  he  made 
up  his  mind;  but  he  does  not  explain  what  he  meant  by  the  inspiration,  unless 
it  was  that  it  was  a  pressure  upon  him,  or,  as  he  expresses  it,  the  duty  of  doing 
it  was  pressing  upon  him. 

In  his  testimony  he  disclaims  all  responsihility^  while  he  still  speaks  of  the 
idea  of  removing  the  president  as  an  impression  which  arose  in  his  own  mind 
first.  He  says  that  in  his  reflections  about  it  he  debated  with  himself  whether 
it  came  from  the  Deity  or  the  devil;  prayed  that  God  would  prevent  it  if  it 
was  not  His  will;  and  finally  made  up  his  mind,  from  a  consideration  of  the 
political  situation,  that  it  was  inspired  by  Him.  On  all  this  the  question  for 
you  is,  whether,  on  the  one  hand,  the  idea  of  killing  the  president  first  pre- 
sented itself  to  the  defendant  in  the  shape  of  a  command  or  inspiration  of  the 
Deity,  in  the  manner  in  which  insane  delusions  of  that  kind  arise,  of  which  you 
have  heard  much  in  the  testimony;  or,  on  the  other  hand,  it  was  a  conception 
of  his  own,  followed  out  to  a  resolution  to  act;  and  if  he  thought  at  all  about 
inspiration,  it  was  simply  a  speculation  or  theory,  or  theoretical  conclusion  of 
his  own  mind,  drawn  from  the  expediency  or  necessity  of  the  act,  that  his  pre- 
viously-conceived ideas  were  inspired.  If  the  latter  is  a  correct  representation 
of  his  state  of  mind  it  would  show  nothing  more  than  one  of  the  same  vaga- 
ries of  reasoning  that  I  have  already  characterized  as  furnishing  no  excuse  for 
crime.  Unquestionably  a  man  may  be  insanely  convinced  that  he  is  inspired 
by  the  Almighty  to  do  an  act,  to  a  degree  that  will  destroy  his  responsibility 
for  the  act.  But,  on  the  other  hand,  he  cannot  escape  responsibility  by  bap- 
tizing his  own  spontaneous  conceptions  and  reflections  and  deliberate  resolves 
with  the  name  of  inspiratioii. 

On  the  direct  question  whether  the  prisoner  knew  that  he  was  doing  wrong 
at  the  time  of  the  killing,  the  only  direct  testimony  is  his  own,  to  the  contrary 
effect.  One  or  two  circumstances  may  be  suggested  as  throwing  some  light 
on  the  question.  The  declaration  that,  right  or  wrong,  he  took  the  responsi- 
bility, made  shortly  afterwards,  may  afford  some  indication  whether  the  ques- 
tion of  wrong  had  suggested  itself.  And  his  testimony  that  he  was  horrified 
when  the  idea  of  assassination  first  occurred  to  him,  and  he  tried  to  put  it  away, 
is  still  more  pertinent.  His  statement,  testified  to  by  Dr.  Gray,  that  he  was 
thinking  of  the  defense  of  inspiration  while  the  assassination  was  being  planned, 
tends  to  show  a  knowledge  of  the  legal  consequences  of  the  killing.  His  pres- 
ent statement,  that  no  punishment  would  be  too  quick  or  severe  for  him  if  he 
killed  the  president  otherwise  than  as  agent  of  the  Deity,  shows  a  present 
knowledge  of  the  wrongfulness  of  the  act  in  itself;  but  this  declaration  is  of 
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value  on  tliis  question  of  knowledge,  only  in  case  you  should  believe  that  he 
had  the  same  appreciation  of  the  act  at  the  time  of  its  commission  and  disbe- 
lieve his  story  about  the  inspiration. 

I  have  said  nearly  all  that  I  need  say  on  the  subject  of  insane  delusion.  The 
answer  of  the  English  judges,  that  I  have  referred  to,  has  not  been  deemed  en- 
tirely satisfactory,  and  the  courts  have  settled  down  upon  the  question  of 
knowledge  of  right  and  wrong  as  to  the  particular  act,  or  rather  the  capacity 
to  know  it,  as  the  test  of  responsibility;  and  the  questipn  of  insane  delusion 
is  only  important  as  it  throws  light  upon  the  question  of  knowledge  of,  or  capac- 
ity to  know,  the  right  and  wrong.  If  a  man  is  under  an  insane  delusion  that 
another  is  attempting  his  life,  and  kills  him  in  self-defense,  he  does  not  know 
that  he  is  committing  an  unnecessary  homicide.  If  a  man  insanely  believes 
that  he  has  a  command  from  the  Almighty  to  kill,  it  is  difficult  to  understand 
how  such  a  man  can  know  that  it  is  wrons:  for  him  to  do  it.  A  man  mav  have 
some  other  insane  delusion  which  would  be  quite  consistent  with  a  knowledge 
that  such  an  act  is  wrong — such  as,  that  he  had  received  an  injury  —  and  he 
might  kill  in  revenge  for  it  knowing  that  it  would  bo  wrong. 

And  I  have  dwelt  upon  the  question  of  insane  delusion,  simply  because  evi- 
dence relating  to  that  is  evidence  touching  the  defendant's  power,  or  want  of 
power,  from  mental  disease,  to  distinguish  between  right  and  wrong,  as  to  the 
act  done  by  him,  which  is  the  broad  questioa  for  you  to  determine,  and  because 
that  is  the  kind  of  evidence  on  this  question  which  is  relied  on  by  the  defense. 
It  has  been  argued  with  great  force,  on  the  part  of  the  defendant,  that  there 
are  a  great  many  things  in  his  conduct  which  could  never  be  expected  of  a 
sane  man,  and  which  are  only  explainable  on  the  theory  of  insanity.  The 
very  extravagance  of  his  expectations  in  connection  with  this  deed  —  that  he 
would  be  protected  by  the  men  he  was  to  benefit,  would  be  applauded  by  the 
whole  country  when  his  motives  were  made  known  —  has  been  dwelt  upon  as 
the  strongest  evidence  of  unsoundness.  Whether  this  and  other  strange  things 
in  his  career  are  really  indicative  of  partial  insanity,  or  can  be  accounted  for 
by  ignorance  of  men,  exaggerated  egotism,  or  perverted  moral  sense,  might  bo 
a  question  of  difficulty.  And  difficulties  of  this  kind  you  might  find  very  per- 
plexing, if  you  were  compelled  to  determine  the  question  of  insanity  generally, 
without  any  rule  for  your  guidance.  But  the  only  safe  rule  for  you  is  to  direct 
your  reflections  to  the  one  question  which  is  the  test  of  criminal  responsibility, 
and  which  has  been  so  often  repeated  to  you,  viz.,  whether,  whatever  may  have 
been  the  prisoner's  singularities  and  eccentricities,  he  possessed  the  mental  ca- 
pacity, at  the  time  the  act  was  committed,  to  know  that  it  was  wrong,  or  was 
deprived  of  that  capacity  by  mental  disease. 

§  3143.  Distinction  hetween  mental  and  moral  oUiquity, 

In  all  this  matter  there  is  one  important  distinction  that  you  must  not  lose 
sight  of,  and  you  are  to  decide  how  far  it  is  applicable  to  this  case.  It  is  the 
distinction  between  mental  and  moral  obliquity;  between  a  mental  incapacity 
to  understand  the  distinctions  between  right  and  wrong,  and  a  moral  indiflfe^ 
ence  and  insensibility  to  those  distinctions.  The  latter  results  from  a  blunted 
conscience,  a  torpid  moral  sense  or  depravity  of  heart;  and  sometimes  we  are 
not  inapt  to  mistake  it  for  evidence  of  something  wrong  in  the  mental  consti- 
tution. We  have  probably  all  known  men  of  more  than  the  average  of  mental 
endowments,  whose  whole  lives  have  been  marked  by  a  kind  of  moral  obliquity 
and  apparent  absence  of  the  moral  sense.  We  have  known  others  who  have 
first  yielded  to  temptation   with  pangs  of    remorse,  but  each   transgression 
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became  easier,  until  dishonesty  became  a  confirmed  Labit,  and  at  length  all 
sensitiveness  of  conscience  disappeared.  When  we  see  men  of  seeming  intelli- 
gence and  of  better  antecedents  reduced  to  this  condition,  we  are  prone  to 
wonder  whether  the  balance-wheels  of  the  intellect  are  not  thrown  out  of  gear. 
But  indifference  to  what  is  right  is  not  ignorance  of  it,  and  depravity  is  not 
insanity,  and  we  must  be  careful  not  to  mistake  moral  perversion  for  mental 
disease. 

Whether  it  is  true  or  not  that  insanity  is  a  disease  of  the  physical  organ,  the 
brain,  it  is  clearly  in  one  sense  a  disease,  when  it  attacks  a  man  in  his  maturity. 
It  involves  a  departure  from  his  normal  and  natural  condition.  And  this  is  the 
reason  why  an  inquiry  into  the  man's  previous  condition  is  so  pertinent,  because 
it  tends  to  show  whether  what  is  called  an  act  of  insanity  is  the  natural  out- 
growth of  his  disposition  or  is  utterly  at  war  with  it,  and  therefore  indicates 
an  unnatural  change.  A  man  who  is  represented  as  having  been  always  an 
affectionate  parent  and  husband  suddenly  kills  wife  and  child.  This  is  some- 
thing so  unnatural  for  such  a  man  that  a  suspicion  of  his  insanity  arises  at 
once.  On  further  inquiry  we  learn  that  instead  of  being  as  represented,  the 
man  was  always  passionate,  violent,  and  brutal  in  his  family.  We  then  see 
that  the  act  was  the  probable  result  of  his  bad  passions,  and  not  of  a  disordered 
mind.  Hence,  the  importance  of  viewing  the  moral  as  well  as  intellectual  side 
of  the  man,  in  the  effort  to  solve  the  question  of  sanity.  That  evidence  on  this 
subject  is  proper  was  held  by  the  supreme  judicial  court  of  N"ew  Hampshire  in 
State  V.  Jones,  50  N.  H.  Judge  Ladd  said :  "The  history  of  the  defendant  and 
evidence  of  his  conduct  at  various  times  during  a  period  of  many  years  before 
the  act  for  which  he  was  tried,  tending  to  show  his  temper,  disposition  anu 
character,  were  admitted  against  his  objection.  It  was  for  the  jury  to  say 
whether  the  act  was  the  product  of  insanity,  or  the  naturally  malignant  and 
vicious  heart.  The  condition  of  the  man's  mind,  whether  healthy  or  diseased, 
was  the  very  matter  in  issue.  This  must  be  determined  in  some  way  or  other 
from  external  manifestations  as  exhibited  in  his  conduct.  To  know  whether  an 
act  is  the  product  of  a  diseased  mind  it  is  important  to  ascertain,  if  possible, 
how  the  same  mind  acts  in  a  state  of  health.  The  condition  of  sanity  or  in- 
sanity shown  to  exist  at  one  time  is  presumed  to  continue.  For  these  reasons 
and  others,  which  I  have  not  thought  it  necessary  to  enlarge  upon,  it  would 
seem  that  evidence  tending  to  show  defendant's  mental  and  moral  character 
and  condition  for  many  years  before  the  act  was  properly  received." 

it  was  upon  the  principle  enunciated  in  this  case  that  evidence  was  received 
in  the  present  case  tending  to  show  the  moral  character  of  the  accused,  and 
offered  for  the  purpose  of  showing  that  eccentricities  relied  on  as  proof  of  un- 
sound mind  were  accounted  for  by  want  of  moral  principle.  From  the  mate- 
rials that  have  been  presented  to  you  two  pictures  have  been  drawn  by  counsel. 
The  one  represents  the  youth  of  more  than  the  average  of  mental  endowments, 
surrounded  by  certain  demoralizing  influences  at  a  time  when  his  character  was 
being  developed;  starting  in  life  without  resources,  but  developing  a  vicious 
sharpness  and  cunning;  conceiving  " enterprises  of  great  pith  and  moment," 
that  indicated  unusual  forecast,  though  beyond  his  resources;  consumed  all  the 
while  by  insatiate  vanity  and  craving  for  notoriety;  violent  in  temper,  selfish 
in  disposition,  immoral,  and  dishonest  in  every  direction;  leadmg  a  life,  for 
years,  of  hypocrisy,  swindling,  and  fraud;  and  finally,  as  the  culmination  of  a 
depraved  career,  working  himself  into  a  resolution  to  startle  the  country  with 
a  crime  that  would  secure  him  a  bad  eminence,  and,  perhaos,  a  future  reward 
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The  other  represents  a  youth  born,  as  it  were,  under  malign  influences,  the 
child  of  a  diseased  mother,  and  a  father  subject  to  religious  delusions;  de- 
prived of  bis  mother  at  an  early  age;  reared  in  retirement  and  under  the  in- 
fluence of  fanatical  religious  views;  subsequently,  with  his  mind  filled  with 
fanatical  theories,  launched  upon  the  world  with  no  guidance  save  his  own  im- 
pulses; then  evincing  an  incapacity  for  any  continuous  occupation;  changing 
from  one  pursuit  to  another  —  now  a  lawyer,  now  a  religionist,  now  a  politi- 
cian—  unsuccessful  in  all;  full  of  wild  impracticable  schemes,  for  which  he 
had  neither  resources  nor  ability;  subject  to  delusions  about  his  abilities  and 
prospects  of  success,  and  his  relations  with  others;  his  mind  incoherent  and  in- 
capable of  reasoning  connectedly  on  any  subject;  withal,  amiable,  gentle,  and 
not  aggressive,  but  the  victim  of  surrounding  influences,  with  a  mind  so  weak 
and  a  temperament  so  impressible  that,  under  the  excitement  of  political  con- 
troversy, he  became  frenzied  and  insanely  deluded,  and  thereby  impelled  to  the 
commission  of  a  crime,  the  guilt  of  which  he  could  not,  at  the  moment,  under- 
stand.    It  is  for  you  to  determine  which  of  these  is  the  portrait  of  the  accused. 

§  3144.  Iit'(jard  to  he  given  hy  a  jury  to  remarhs  of  couvseL 

Before  saying  a  last  word  my  attention  has  just  been  called  to,  and  I  have 
been  requested  by  counsel  for  the  defendant  to  give,  certain  additional  instruc- 
tions. One  is:  "  It  is  the  duty  of  each  juror  to  consider  the  evidence,  all  per- 
tinent remarks  of  counsel,  and  all  the  suggestions  of  fellow-jurors,  but  to 
disregard  all  statements  of  counsel  and  declarations  of  the  prisoner  except 
such  as  are  founded  upon  the  evidence."  Of  course,  that  is  a  truism,  and  does 
not  require  any  particular  instruction. 

"The  testimony  of  the  prisoner  they  will  weigh  as  to  credibility,  and  judge 
of  by  the  same  rules  and  considerations  applied  to  that  of  other  witnesses.'' 
That  is  all  true,  provided  that  all  the  influences  that  governed  the  prisoner  are 
duly  weighed  and  considered. 

"And  after  all,  each  juror  should  decide  for  himself  upon  his  oath  as  to 
what  his  verdict  should  be.  No  juror  should  yield  his  deliberate,  conscientious 
conviction  as  to  what  the  verdict  should  be,  either  at  the  instance  of  a  fellow- 
juror  or  at  the  instance  of  a  majority.  Above  all,  no  juror  should  yield  his 
honest  convictions  for  the  sake  of  unanimity,  or  to  avert  the  disaster  of  a  mis- 
trial. Jurors  have  nothing  to  do  with  the  consequences  of  their  verdict."  AH 
that,  gentlemen,  is  true.  Some  of  it  is  substantially  embodied,  I  think,  in  what 
I  have  already  said. 

"The  opinions  of  experts  upon  the  question  of  the  sanity  or  insanity  of  the 
prisoner  on  the  2d  day  of  July  last,  which  is  the  only  date  as  to  which  it  is 
necessary  for  the  jury  to  agree  upon,  on  that  question,  rests  wholly  upon  the 
hypothetical  questions  proposed  to  them,  and  the  jur}'  must  believe,  from  the 
evidence,  that  the  supposed  facts  stated  in  a  hypothetical  question  are  true,  to 
entitle  the  answer  thereto  to  any  weight."  I  cannot  give  that  one  because  I 
think  their  opinions  may  be  founded  upon  other  grounds  than  the  assumed 
truth  of  the  hypothetical  question ;  or,  at  least,  that  is  a  question  for  the  jarv 

"The  fact  of  insanity  or  sanity  of  the  prisoner  before  or  after  the  2d  day  of 
July,  1881,  is  not  in  issue  in  this  case,  except  as  collateral  to  the  main  fact  of 
sanity  or  insanity  at  the  time  of  shooting  of  President  Garfield,  on  the  2d  da}' 
of  July,  1881;  and  the  only  evidence  as  to  such  main  fact  is  in  the  testimony 
of  the  prisoner  himself,  his  words  and  acts,  and  the  testimony  of  the  experts 
in  answer  to  the  hypothetical  question.''  That  is,  I  think,  one  that  I  cannot 
give,  because  the  question  involved  is  one  of  fact  for  the  jury. 
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And  now,  to  sum  up  all  that  I  have  said,  in  a  few  words:  If  you  find  from 
the  whole  evidence  that,  at  the  time  of  the  commission  of  the  homicide,  the 
prisoner,  in  consequence  of  disease  of  mind,  was  laboring  under  such  a  defect 
of  his  reason  that  he  was  incapable  of  understanding  what  he  was  doing,  or 
that  it  was  wrong, —  as,  for  example,  if  he  was  under  an  insane  delusion  that 
the  Almighty  had  commanded  him  to  do  the  act,  and  in  consequence  of  that 
he  was  incapable  of  seeing  that  it  was  a  wrong  thing  to  do, —  then  he  was  not 
in  a  responsible  condition  of  mind,  and  was  an  object  of  compassion,  and  not 
of  justice,  and  ought  to  be  now  acquitted.  On  the  other  hand,  if  you  find  that 
he  was  under  no  insane  delusion,  such  as  I  have  described,  but  had  possession 
of  his  faculties  and  the  power  to  know  that  his  act  was  wrong,  and  of  his  own 
free  will  deliberately  conceived,  planned  and  executed  this  homicide,  then, 
whether  his  motive  was  personal  vindictiveness  or  political  animosity,  or  a  de- 
sire to  avenge  a  supposed  political  wrong,  or  a  morbid  desire  for  notoriety,  or 
fanciful  ideas  of  patriotism  or  of  the  divine  will,  or  you  are  unable  to  discover 
any  motive  at  all,  the  act  is  simply  murder^  and  it  is  your  duty  to  find  him 
guilty.     (Verdict,  guilty.) 

UNITED  STATES  v.  McGLUE. 
(Circuit  Court  for  Massachusetts:  1  Curtis,  1-14.    1851.) 

Indictment  for  murder.  Defense  of  insanity.  The  facts  are  stated  in  the 
opinion. 

§  3 1 45,  The  burden  of  proving  heyond  reasondbU  doubt  the  guilt  of  the  accused 
is  upon  the  prosecution. 

Charge  by  Curtis,  J. 

The  prisoner  is  indicted  for  the  murder  of  Charles  A.  Johnson.  It  is  incum- 
bent on  the  government  to  prove,  beyond  reasonable  doubt,  the  truth  of  every 
fact  in  the  indictment  necessary,  in  point  of  law,  to  constitute  the  offense. 
These  facts  need  not  be  proved  beyond  all  possible  doubt.  But  a  moral  con- 
viction must  be  produced  in  your  minds,  so  as  to  enable  you  to  say  that,  on 
your  consciences,  you  do  verily  believe  their  truth.  These  facts  are  in  part 
controverted,  and  in  part,  as  I  understand  the  course  of  the  trial,  not  contro- 
verted; and  it  will  be  useful  to  separate  the  one  from  the  other.  That  there 
was  an  unlawful  killing  of  Mr.  Johnson,  the  person  mentioned  in  the  indict- 
ment, by  means  substantially  the  same  as  are  therein  described;  that  the  mortal 
wound,  immediately  producing  death,  was  inflicted  by  the  prisoner  at  the  bar; 
that  this  wound  was  given  and  the  death  took  place  on  board  of  the  bark  I^jwis, 
a  registered  vessel  of  the  United  States  belonging  to  citizens  of  the  United 
States;  that  Johnson  was  the  first,  and  the  prisoner  the  second,  officer  of  that 
vessel,  at  the  time  of  the  occurrence;  that  the  vessel  at  that  time  was  either  on 
the  high  seas,  as  is  charged  in  one  count,  or  upon  waters  within  the  dominion 
of  the  Sultan  of  Muscat,  a  foreign  sovereign,  as  is  charged  in  another  count; 
and  that  the  prisoner  was  first  brought  into  this  district  after  the  commission 
of  the  alleged  offense, —  do  not  appear  to  be  denied,  and  the  evidence  is  cer- 
tainly suflScient  to  warrant  you  in  finding  all  these  facts.  They  are  testified  to 
by  all  the  witnesses.  It  is  not  upon  a  denial  of  either  of  these  facts  that  the 
defense  is  rested ;  but  upon  the  allegation  by  the  defendant  that,  at  the  time 
the  act  was  done,  he  was  so  far  insane  as  to  be  criminally  irresponsible  for  his 
act. 
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§  3146.  Malice  is  not  presumed j  but  it  must  he  proved  by  at  least  indirect 
evidence. 

And  this  brings  you  to  consider  the  remaining  allegation  in  the  indictment 
which  involves  this  defense.  It  is  essential  to  the  crime  of  murder  that  the 
killing  should  be  from  what  the  law  denominates  malice  aforethought;  and 
the  government  must  prove  this  allegation.  But  it  is  not  necessary  to  ofiFer 
evidence  of  previous  threats,  or  preparation  to  kill,  or  that  there  was  a  previously 
premeditated  design  to  kill.  These  things,  if  proved,  would  be  evidence  of 
malice,  and  proof  of  this  kind  is  one  of  the  means  of  sustaining  the  allegation 
of  malice.  But,  besides  this  direct  evidence,  of  what  is  called  in  the  law  express 
malice,  malice  may  also  be  inferred,  or  implied,  from  the  nature  of  the  act  of 
the  accused.  If  a  person,  without  such  provocation  as  the  law  deems  sufficient 
to  reduce  the  crime  to  manslaughter,  intentionally  inflicts,  with  a  dangerous 
weapon,  a  blow  calculated  to  produce  and  actually  producing  death,  the  law 
deems  the  act  malicious,  and  the  offense  is  murder.  The  law  considers  that  the 
party  meant  to  effect  what  was  the  natural  consequence  of  his  act;  that  if  the 
natural  consequence  of  his  act  was  death,  he  meant  to  kill;  and  if  he  so 
intended,  in  the  absence  of  such  provocation  as  the  law  considers  sufficient  to 
account  for  that  intent,  from  the  infirmity  of  human  passion,  then  it  is  to  be 
inferred  that  malice  existed,  and  that  from  that  feeling  the  act  was  done.  In 
other  words,  an  intention  to  kill  unlawfull^^,  without  sufficient  provocation,  is 
a  malicious  intention,  and  if  the  intent  is  executed,  the  killing  is,  in  law,  from 
malice  aforethought,  and  is  murder. 

Keeping  these  principles  in  view,  you  will  proceed  to  inquire  what  the  evi- 
dence is  of  a  premeditated  design  to  kill;  and  secondly,  whether  the  act  of  kill- 
ing, and  the  circumstances  attending  it,  were  such  that  malice  is  to  be  inferred 
therefrom.  The  only  evidence  at  all  tending  to  show  premeditated  design  is 
given  by  the  master  of  the  vessel,  and  by  Saunders,  the  cabin-boy.  The  mas- 
ter states  that,  in  a  previous  part  of  the  voyage,  four  or  five  weeks  before  the 
time  in  question,  while  the  ressol  was  in  port,  and  he  himself  was  absent  on 
shore,  some  difficulty  occurred  between  the  first  and  second  officer,  in  conse- 
quence of  which  the  latter  applied  to  him  for  his  discharge.  The  witness  does 
not  know  anything  of  the  nature  or  extent  of  the  difficulty,  nor  of  the  feeling 
to  which  it  gave  rise  in  the  breast  of  either  party  to  it,  saving  that  it  produced 
in  the  prisoner  a  reluctance  to  continue  under  the  command  of  the  first  officer. 
His  discharge  was  refused ;  and  there  is  no  evidence  of  any  further  quarrel 
between  them.  It  is  also  sworn  by  the  master  and  the  cabin-boy,  that  when 
Mr.  Johnson  fell,  after  being  stabbed  by  the  prisoner,  some  of  the  crew  raised 
him^up,  and  the  prisoner  said.  It  is  of  no  use;  I  meant  to  kill  him,  and  I  have 
done  it.  These  expressions  are  not  testified  to  b}^  any  of  the  crew.  In  such  a 
scene,  it  is  in  accordance  with  experience,  that  some  witnesses  may  observe  and 
remember  what  other  witnesses  either  did  not  hear  or  attend  to,  or  have  for- 
gotten. And,  therefore,  when  these  two  witnesses  swear  to  this  expression,  if 
you  consider  they  are  fair  witnesses,  and  intend  to  tell  the  truth,  they  should 
be  believed  in  this  particular,  although  others  present  do  not  confirm  their 
statement.  But  at  the  same  time,  upon  this  question  of  malice,  it  does  not 
seem  to  me  the  expressions,  if  used,  are  important,  because  they  only  dechre 
in  words  what  the  act  of  the  defendant,  in  its  nature  and  circumstances,  evina^s 
with  equal  clearness.  It  is  testified,  by  all  the  witnesses  present  at  the  time, 
that  the  vessel  being  at  anchor  about  three  miles  from  the  shore  of  the  Island 
of  Zanzibar,  orders  were  given  by  the  master  to  get  under  way ;  that  the  first  oflS 
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cer  was  forward,  on  the  house  over  the  forecastle,  attending  to  his  duty;  that 
the  crew  were  variously  employed  in  preparations  to  make  sail;  and  that  the 
prisoner,  being  aft,  ran  forward,  jumped  on  to  the  house,  seized  Mr.  Johnson 
by  the  collar  with  his  left  hand,  and  with  his  sheath  knife,  which  he  held  in 
his  right  hand,  stabbed  him  In  the  breast,  and  he  dropped  dead.  When  the 
prisoner  seized  him  Mr.  Johnson  said,  What  do  you  mean?  and  the  prisoner,  at 
the  instant  he  struck  the  blow,  replied,  I  mean  what  I  am  doing. 

§  3147.  An  insane  person  is  incapable  of  entertaining  legal  malice, 

ifow,  gentlemen,  if  you  believe  this  statement,  and  there  is  certainly  no  evi- 
dence in  the  case  to  contradict  or  vary  it,  every  witness  concurring  with  the 
rest  in  the  substance  of  it,  there  can  be  no  question  that  the  killing  was  mali- 
cious, provided  the  prisoner  was,  at  the  time,  in  such  a  condition  as  to  be  capable, 
in  law,  of  malice.  If  you  are  satisfied  the  prisoner  designedly  stabbed  Mr.  John- 
son with  a  knife,  in  such  a  manner  as  was  likely  to  cause  and  did  cause  death, 
no  provocation  whatsoever  being  given  at  the  time,  then,  in  point  of  law,  the 
killing  was  from  malice  aforethought,  unless  you  should  also  find  that  the  pris- 
oner, when  he  did  the  act,  was  so  far  insane  as  to  be  incapable  in  law  of  enter- 
taining malice;  for  the  rules  of  law  concerning  malice  are  all  based  upon  the 
assumption  that  the  person  who  struck  the  blow  was  at  the  time  in  such  a  state 
of  mind  as  to  be  responsible,  criminally,  for  his  act.  If  he  was  then  so  insane 
that  the  law  holds  him  irresponsible,  it  deems  him  incapable  of  entertaining 
legal  malice;  and,  therefore,  no  malice  is,  in  that  case,  to  be  inferred  from  his 
act,  however  atrocious  it  may  have  been.  And,  undoubtedl)%  one  main  inquiry 
in  this  case  is,  whether  the  prisoner,  when  he  struck  the  blow,  was  so  far 
insane  as  to  be  held  by  the  law  irresponsible  for  intentionally  killing  Mr. 
Johnson. 

Some  observations  have  been  made,  by  the  counsel  on  each  side,  respecting 
the  character  of  this  defense.  On  the  one  side,  it  is  urged  upon  you,  that  the 
defense  of  insanity  has  become  of  alarming  frequency,  and  that  there  is  reason 
to  believe  it  is  resorted  to  by  great  criminals,  to  shield  them  from  the  just  con- 
sequences of  their  crimes,  when  all  other  defenses  are  found  desperate;  that 
there  exist  in  the  community  certain  theories,  concerning  what  is  called  moral 
insanity,  held  by  ingenious  and  zealous  persons,  and  brought  forward  on  trials 
of  this  kind,  tending  to  subvert  the  criminal  law,  and  render  crimes  likely  not 
to  be  punished,  somewhat  in  proportion  to  their  atrocity.  On  the  other  hand, 
the  inhumanity,  and  the  intrinsic  injustice  of  holding  him  guilty  of  murder,  who 
was  not,  at  the  time  of  the  act,  a  reasonable  being,  have  been  brought  before 
you  in  the  most  striking  forms. 

§  3148.  The  question  of  the  insanity  of  the  accused  is  a  question  of  fact  for 
the  jury. 

These  observations  of  the  counsel,  on  both  sides,  are  worthy  of  your  atten- 
tion, and  their  just  effect  should  be  to  cause  you  to  follow,  steadily  and  care- 
fully and  exactly,  the  rules  of  law  upon  this  subject.  The  general  question, 
whether  the  prisoner's  state  of  mind,  when  he  struck  the  blow,  was  such  as  to 
exempt  him  from  legal  responsibility,  is  a  question  of  fact  for  your  decision; 
the  responsibility  of  deciding  which  rightly  rests  upon  you  alone.  But  there 
are  certain  rules  of  law  which  you  are  bound  to  apply,  anl  the  court,  upon  its 
responsibility,  is  to  lay  down;  and  these  rules,  when  applied,  will  conduct  you 
to  the  only  safe  decision;  because  these  rules  will  enable  you  to  do  what  you 
are  sworn  to  do,  that  is,  to  render  a  verdict  according  to  the  law  and  the  evi- 
dence given  you.     You  will  observe,  then,  that  this  defense  of  insanity  is  to  be 
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tested  and  governed  by  principles  of  law,  and  is  to  be  made  out  in  accordance 
with  legal  rules.  K"o  defendant  can  be  rightly  acquitted  of  a  crime  by  rea- 
son of  insanity,  upon  any  loose,  general  notions  which  may  be  afloat  in  the 
communitj^  or  even  upon  the  speculations  of  men  of  science.  In  a  court  of 
justice,  these  must  all  yield  to  the  known  and  fixed  rules  which  the  law  pre- 
scribes. And  I  now  proceed  to  state  to  you  such  of  them  as  are  applicable  to 
this  case. 

§  3149.  The  sanity  of  the  accused  is  presumed  until  the  contrary  is  shown. 

The  first  is,  that  this  defendant  must  be  presumed  to  be  sane  till  his  insanity 
is  proved.  Men,  in  general,  are  sufficiently  sane  to  be  responsible  for  their 
criminal  acts.  To  be  irresponsible  because  of  insanity  is  an  exception  to  that 
general  rule.  And  before  any  man  can  claim  the  benefit  of  such  an  exception, 
he  must  prove  that  he  is  within  it.  You  will,  therefore,  take  it  to  be  the  law, 
that  the  prisoner  is  not  to  be  acquitted,  upon  the  ground  of  insanity,  unless, 
upon  the  whole  evidence,  you  are  satisfied  that  he  was  insane  when  he  struck 
the  blow. 

§  3150.  If  the  accused  did  not  understand  the  nature  of  the  act^  and  did  not 
know  that  he  was  doing  wrong^  he  is  not  responsible  for  the  consequences  thenof. 

The  next  inquiry  is,  what  is  meant  by  insanity  —  what  is  it  which  exempts 
from  punishment,  because  its  existence  is  inconsistent  with  a  criminal  intent? 
Clearl}',  it  is  not  every  kind  and  degree  of  insanity  which  is  sufficient.  There 
have  been,  and  probably  always  are,  in  the  world,  instances  of  men  of  great 
general  ability,  filling,  with  credit  and  usefulness,  eminent  positions,  and  sus- 
taining through  life,  with  high  honor,  the  most  important  civil  and  social  rela- 
tions, who  were,  upon  some  one  topic  or  subject,  unquestionably  insane.  There 
have  been,  and  undoubtedly  always  are,  in  the  world,  many  men  whose  minds 
are  such,  that  the  conclusions  of  their  reason  and  the  results  of  their  judgment, 
tested  by  those  of  men  in  general,  would  be  very  far  astray  from  right.  There 
are  many  more,  whose  passions  are  so  strong,  and  whose  conscience  and  reason 
and  judgment  are  so  weak,  or  so  perverted,  that  not  only  particular  acts,  but 
the  whole  course  of  their  lives,  may,  in  some  sense,  be  denominated  insane.  And 
there  are  combinations  of  these,  or  some  of  these,  deficiencies,  or  disorders,  or 
perversions,  or  weaknesses,  or  diseases.  They  are  an  important  as  well  as  a 
deeply  interesting  study;  and  they  find  their  place  in  that  science  which  min- 
isters to  diseases  of  the  mind,  and  which,  in  recent  times,  has  done  so  much  to 
alleviate  and  remove  some  of  the  deepest  distresses  of  humanity.  But  the  law 
is  not  a  medical  or  a  metaphysical  science.  Its  search  is  after  those  practical 
rules  which  may  be  administered,  without  inhumanity,  for  the  security  of  civil 
society,  by  protecting  it  from  crime.  And,  therefore,  it  inquires  not  into  the 
peculiar  constitution  of  the  mind  of  the  accused,  or  what  weaknesses,  or  even 
disorders,  he  was  afflicted  with,  but  solely  whether  he  was  capable  of  having, 
and  did  have,  a  criminal  intent.  If  he  had,  it  punishes  him;  if  not,  it  holds 
him  dispunishable.  And  it  supplies  a  test  by  which  the  jury  is  to  ascertain 
whether  the  accused  be  so  far  insane  as  to  be  irresponsible.  That  test  is,  the 
capacity  to  distinguish  between  right  and  wrong,  as  to  the  particular  act  with 
which  the  accused  is  charged.  If  he  understands  the  nature  of  his  act;  if  he 
knows  his  act  is  criminal,  and  that  if  he  does  it  he  will  do  wrong  and  deserve 
punishment,  then,  in  the  judgment  of  the  law,  he  has  a  criminal  intent,  and  is 
not  so  far  insane  as  to  be  exempt  from  responsibility.  On  the  other  hand,  if 
he  is  under  such  delusion  as  not  to  understand  the  nature  of  his  act,  or  if  he 
has  not  sufficient  memory  and  reason  and  judgment  to  know  that  he  is  doing 
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wrong,  or  not  sufficient  conscience  to  discern  that  tiis  act  is  criminal  and  de- 
serving punishment,  then  he  is  not  responsible. 

This  is  the  test  which  the  law  prescribes,  and  these  are  the  inquiries  which 
you  are  to  make  on  this  part  of  the  case:  Did  the  prisoner  understand  the 
nature  of  his  act  when  he  stabbed  Mr.  Johnson?  Did  he  know  he  was  doing 
wrong,  and  would  deserve  punishment?  Or,  to  apply  them  more  nearly  to 
this  case:  Did  the  prisoner  know  that  he  was  killing  Mr.  Johnson?  that  so  to 
do  was  criminal  and  deserving  punishment?  If  so,  he  had  the  criminal  in- 
tent necessary  to  convict  him  of  the  crime  of  murder,  and  he  cannot  be  ac- 
quitted on  the  ground  of  insanity.  It  is  not  necessary  here  to  consider  a  case 
of  a  person  killing  another  under  a  delusive  idea,  which,  if  true,  would  either 
mitigate  or  excuse  the  offense,  for  there  is  no  evidence  pointing  to  any  such 
delusion. 

§  3151.  The  opinions  of  experts^  give?i  with  respect  to  an  hypotlietical  state  of  , 
facts^  are  admissible  in  evidence. 

It  is  asserted  by  the  prisoner  that  when  he  struck  the  blow  he  was  suffering 
under  a  disease  known  as  delirium  tremens,  lie  has  introduced  evidence  tend- 
ing to  prove  his  intemperate  drinking  of  ardent  spirits  during  several  days  before 
the  time  in  question,  and  also  certain  effects  of  this  intemperance.  Physicians 
of  great  eminence,  and  particularly  experienced  in  the  observation  of  this  dis- 
ease, have  been  examined  on  both  sides.  They  were  not,  as  you  observed,  al- 
lowed to  give  their  opinions  upon  the  case,  because  the  case,  in  point  of  fact, 
on  which  any  one  might  give  his  opinion,  might  not  be  the  case  which  you, 
upon  the  evidence,  would  find;  and  there  would  be  no  certain  means  of  know- 
ing whether  it  was  so  or  not.  It  is  not  the  province  of  an  expert  to  draw  in- 
ferences of  fact  from  the  evidence,  but  simply  to  declare  his  opinion  upon  a 
known  or  hypothetical  state  of  facts;  and,  therefore,  the  counsel  on  each  side 
have  put  to  the  physicians  such  states  of  fact  as  they  deem  warranted  by  the 
evidence,  and  have  taken  their  opinions  thereon.  If  you  consider  that  any  of 
these  states  of  fact  put  to  the  physicians  are  proved,  then  the  opinions  thereon 
are  admissible  evidence  to  be  weighed  by  you.  Otherwise  their  opinions  are 
not  applicable  to  this  case.  And  here  I  may  remark,  gentlemen,  that  although 
in  general  witnesses  are  held  to  state  only  facts,  and  are  not  allowed  to  give 
their  opinions  in  a  court  of  law,  yet  this  rule  does  not  exclude  the  opinions  of 
those  whose  professions  and  studies,  or  occupations,  are  supposed  to  have  ren- ' 
dered  them  peculiarly  skilful  concerning  questions  which  arise  in  trials,  and 
which  belong  to  some  particular  calling  or  profession.  We  take  the  opinions 
of  physicians  in  this  case  for  the  same  reason  we  resort  to  them  in  our  own 
cases  out  of  court,  because  they  are  believed  to  be  better  able  to  form  a  correct  • 
opinion  upon  a  subject  within  the  scope  of  their  studies  and  practice  than  men 
in  general,  and  therefore  better  than  those  who  compose  your  panel.  But 
these  opinions,  though  proper  for  your  respectful  consideration,  and  entitled  to 
have,  in  your  hands,  all  that  weight  which  reasonably  and  justly  belongs  to 
them,  are  nevertheless  not  binding  on  you,  against  your  own  judgment,  but 
should  be  weighed  and,  especially  where  they  differ,  compared  by  you,  and 
such  effect  allowed  to  them  as  you  think  right,  not  forgetting  that  on  you  alone 
rests  the  responsibility  of  a  correct  verdict.  Besides  these  opinions  upon  cases 
assumed  by  the  counsel,  which  you  may  find  to  correspond  more  or  less  nearly 
with  the  actual  case  on  trial,  the  physicians  have  also  described  to  you  the 
symptoms  of  the  disease  of  delirium  tremens.     They  all  agree  that  it  is  a  dis- 
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ease  of  a  very  distinct  and  strongly  marked  character,  and  as  little  liable  to  be 
mistaken  as  any  known  in  medicine.  All  the  physicians  have  described  it  sub- 
stantially in  the  same  way.  I  will  read  to  you  from  ray  notes  that  given  by 
Dr.  Bell.  He  says  the  symptoms  are:  1.  Delirium,  taking  the  form  of  appre- 
hensiveness  on  the  part  of  the  patient.  He  is  fearful  of  something, —  fears 
pursuit  by  officers  or  foes.  Sometimes  demons  and  snakes  are  about  him.  la 
the  earlier  stages,  in  attempting  to  escape  from  his  imaginary  pursuers,  he  will 
attack  others  as  well  as  injure  himself.  But  he  is  much  more  apprehensive  of 
receiving  injury  than  desirous  of  inflicting  it,  except  to  escape.  lie  is  gener- 
ally timid  and  irresolute,  and  easily  pacified  and  controlled.  2.  Sleeplessness. 
I  believe  delbnum  tremens  cannot  exist  without  this.  3.  Tremulousness,  es- 
pecially of  the  hands,  but  showing  itself  in  the  limbs  and  the  tongue.  4.  After 
a  time  sleep  occurs,  and  reason  thus  returns.  I  do  not  recall  any  instance  in 
which  sleep  came  on  in  less  than  three  days,  dating  from  the  last  sleep.  At 
first  it  is  rather  broken,  not  giving  full  relief;  and  this  is  followed  by  a  verj' 
profound  sleep,  lasting  six  or  eight  hours,  from  which  the  patient  awakes  sane. 

Dr.  Stedman,  who,  from  his  care  of  the  marine  hospital  at  Chelsea,  and  of 
the  city  hospital  at  South  Boston,  has  had  great  experience  in  the  treatment  of 
this  disease,  after  describing  its  sj'mptoms  substantially  as  Dr.  Bell  did.  says  its 
access  may  be  very  sudden,  and  he  has  often  known  it  first  manifest  itself  b}' 
the  patients  attacking  those  about  them,  regarding  them  as  enemies;  that  it  is  in 
accordance  with  his  experience,  that  a  case  may  terminate  within  two  days  of 
the  time  when  the  delirium  first  manifests  itself,  and  that  it  rarely  lasts  more 
than  four  days;  that  he  has  arrested  the  disease  in  forty-eight  hours  by  the  use 
of  sulphuric  ether. 

Taking  along  with  you  these  accounts  of  the  symptoms  and  course  and  ter- 
mination of  this  disease,  you  will  inquire  whether  the  evidence  proves  these 
symptoms  existed  in  this  case;  and  whether  the  previous  habits  and  the  intem- 
perate use  of  ardent  spirits,  from  which  this  disease  springs,  are  shown;  and 
whether  the  recovery  of  the  prisoner  corresponded  with  the  course  and  ter- 
mination of  the  disease  of  delirium  tremefis,  as  described  by  the  physi- 
cians. 

In  respect  to  the  previous  intemperance  of  the  prisoner,  and  the  symptoms, 
course  and  termination  of  the  disease,  you  are  to  look  to  the  accounts  of  the 
conduct  and  acts  of  the  prisoner  given  by  his  shipmates.  Their  testimony  will 
be  fresh  in  your  recollection,  and  it  is  not  necessary  for  me  to  detail  it.  Hov^' 
recently  before  the  homicide  had  he  slept?  Was  his  demeanor,  for  two  or  three 
days  previous,  natural,  or  was  he  restless?  Was  an}^  tremor  of  the  hands  or 
limbs  visible,  and  if  so,  was  it  very  marked  or  not?  Did  he  utter  any  exclama- 
tions manifesting  apprehensiveness  before  or  immediately  after  the  act?  When, 
and  under  what  circumstances,  did  he  recover  his  reason,  if  he  was  delirious,  and 
especially  did  he  recover  it  without  sleep?  These  are  all  important  inquiries  to 
be  made  by  you  and  answered,  as  a  careful  consideration  of  the  evidence  may 
convince  you  they  should  be  answered. 

It  is  not  denied,  on  the  part  of  the  government,  that  the  prisoner  had  drank 
interaperately  of  the  ardent  spirit  of  the  country  during  some  days  before  the 
occurrence.  But  the  district  attorney  insists  that  he  had  continued  so  to  drink, 
down  to  a  short  time  before  the  homicide;  and  that  when  he  struck  the  blow  it 
was  in  a  fit  of  drunken  madness.  And  this  renders  it  necessary  for  me  to  in- 
struct you  concerning  the  law  upon  the  state  of  facts  which  the  prosecutor 
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asserts  existed.  A\tho\}gh  delirium  tremens  is  the  product  of  in  tempera  nee,  antl 
therefore  in  sorae  sense  is  voluntarily  brought  on,  yet  it  is  distinguishable,  and 
by  the  law  is  distinguished,  from  that  madness  which  sometimes  accompanies 
drunkenness. 

§  3152.  A  person  suffering  from  deliinum  tremens  is  not  responsible  for  his 
ads  if  he  could  not  understand  the  nature  thereof. 

If  a  person  suffering  under  delirium  tremens  is  so  far  insane  as  I  have  de- 
scribed to  be  necessary  to  render  him  irresponsible,  the  law  does  not  punish  him 
for  any  crime  he  may  commit. 

§  31 53.  A  man  is  responsible  for  his  acts  tftough  committed  while  in  an  intox- 
icated condition. 

But  if  a  person  commits  a  crime  under  the  immediate  influence  of  liquor, 
and  while  intoxicated,  the  law  does  punish  him,  however  mad  he  may  have 
been.  It  is  no  excuse,  but  rather  an  aggravation  of  his  offense,  that  he  first 
deprived  himself  of  his  reason  before  he  did  the  act.  You  will  easily  see  that 
there  would  be  no  security  for  life  or  property  if  men  w^ere  allowed  to  commit 
crimes  with  impunity,  provided  they  would  first  make  themselves  drunk  enough 
to  cease  to  be  reasonable  beings.  And,  therefore,  it  is  an  inquiry  of  great  im- 
portance in  this  case,  and,  in  the  actual  state  of  the  evidence,  I  think  one  of  no 
small  difficulty,  Avhether  this  homicide  was  committed  while  the  prisoner  was 
suffering  under  that  marked  and  settled  disease  of  delirium  tremeris,  or  in  a  fit 
of  drunken  madness.  My  instruction  to  you  is,  that  if  the  prisoner,  while  sane 
and  responsible,  made  himself  intoxicated,  and  while  intoxicated  committed  a 
murder  by  reason  of  insanity,  which  was  one  of  the  consequences  of  that  in- 
toxication and  one  of  the  attendants  on  that  state,  then  he  is  responsible  in 
point  of  law  and  must  be  punished.  This  is  as  clearly  the  law  of  the  land  as 
the  other  rule,  which  exempts  from  punishment  acts  done  under  delirium 
tremens.  It  may  sometimes  be  difficult  to  determine  under  which  rule,  in  point 
of  fact,  the  accused  comes.  Perhaps  you  will  think  it  not  easy  to  determine  it 
in  this  case.  But  it  is  the  duty  of  the  jury  to  ascertain  from  the  evidence  on 
which  side  of  the  line  this  case  falls  and  to  decide  accordingly. 

.§  31  54.  In  criminal  cases  the  burden  of  proving  insanity  is  on  the  accused; 
but  if  the  prosecutor  alleges  that  the  insanity  arose  from  some  particular  cause, 
a7id  that  the  accused  is  therefore  liable^  then  the  burden  is  on  him  to  prove  that 
fact. 

It  may  be  very  material  for  you  to  know  on  which  party  is  the  burden  of 
proof  in  this  part  of  the  case.  I  have  already  told  you  that  it  is  incumbent  on 
the  prisoner  to  satisfy  you  he  was  insane  when  he  struck  the  blow;  for  the  rea- 
son that,  as  men  in  general  are  sane,  the  law  presumes  each  man  to  be  so  till 
the  contrary  is  proved.  But  if  the  contrary  has  been  proved;  if  you  are  satis- 
fied the  prisoner  was  insane,  the  law  does  not  presume  his  insanity  arose  from 
any  particular  cause;  and  it  is  incumbent  on  the  party  w^hich  asserts  that  it  did 
arise  from  a  particular  cause,  and  that  the  prisoner  is  guilty  by  law,  because  it 
arose  from  that  cause,  to  make  out  this  necessary  element  in  the  charge  to  the 
same  extent  as  every  other  element  in  it.  For  the  charge  then  assumes  this 
form, —  that  the  prisoner  committed  a  murder,  for  which,  though  insane,  he  is 
responsible,  because  his  insanity  was  produced  by  and  accompanied  a  state  of 
intoxication.  In  my  judgment  the  government  must  satisfy  you  of  these  facts, 
which  are  necessary  to  the  guilt  of  the  prisoner  in  point  of  law,  provided  you 
are  convinced  he  was  insane.  You  will  look  carefully  at  all  the  evidence  bear- 
ing on  this  question,  and  if  yon  n?"^  convinced  that  the  prisoner  was  insane,  to 
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that  extent  which  I  have  described  as  necessary  to  render  him  irresponsible, 
you  will  acquit  him ;  unless  you  are  also  convinced  his  insanity  was  produced 
by  intoxication,  and  accompanied  that  state;  in  which  case  you  will  find  him 
guilty.     (The  prisoner  was  acquitted.)  , 

UNITED  STATES  r.  DREW. 
(Circuit  Court  for  Massachusetts:  5  Mason,  28-30.     1828.) 

Statement  of  Facts. —  Indictment  for  the  murder  of  Clark  upon  the  high 
seas.  The  defense  set  up  was  insanity.  It  appeared  from  the  evidence  that 
for  a  considerable  time  before  the  act,  Drew,  the  master  of  the  ship  John 
Jay,  had  indulged  in  continual  drunkenness;  that  five  days  before  it  took  place 
he  ordered  all  liquor  to  be  throwq  overboard,  which  was  done;  that  thereafter 
he  exhibited  all  the  symptoms  of  delirium  tremens^  and  that  he  committed  the 
murder  under  the  impression  that  the  crew  wore  about  to  kill  him. 

§  3155.  Insanity^  of  lohich  intemperance  is  only  the  remote  cause^  is  a  god 
defense  to  an  indictment  for  7nurder. 

Opinion  by  Story,  J. 

We  are  of  opinion  that  the  indictment  upon  these  admitted  facts  can- 
not be  maintained.  The  prisoner  was  unquestionably  insane  at  the  time 
of  committing  the  offense.  And  the  question  made  at  the  bar  is,  whether 
insanity,  whose  remote  cause  is  habitual  drunkenness,  is,  or  is  not,  an  ex- 
cuse in  a  court  of  law  for  a  homicide  committed  by  the  party,  while  so  in- 
siui.-,  i)iit  not  at  the  time  intoxicated  or  under  the  influence  of  liquor.  We  are 
oleany  ot  opinion  that  insanity  is  a  competent  excuse  in  such  a  case.  In  gen- 
eral, insanity  is  an  excuse  for  the  commission  of  every  crime,  because  the  party 
has  not  the  possession  of  that  reason  which  includes  responsibility.  An  excep- 
tion is,  when  the  crime  is  committed  by  a  party  while  in  a  tit  of  intoxication, 
the  law  not  permitting  a  man  to  avail  himself  of  the  excuse  of  his  own  gross 
vice  and  misconduct,  to  shelter  himself  from  the  legal  consequences  of  such 
crime.  But  the  crime  must  take  place  and  be  the  immediate  result  of  the  fit 
of  intoxication,  and  lohile  it  lasts;  and  not,  as  in  this  case,  a  remote  conse- 
quence, superinduced  by  the  antecedent  exhaustion  of  the  party,  arising  from 
gross  and  habitual  drunkenness.  However  criminal  in  a  moral  point  of  view 
such  an  indulgence  is,  and  however  justly  a  party  may  be  responsible  for  his 
acts  arising  from  it  to  Almighty  God,  human  tribunals  are  generally  restricted 
from  punishing  them,  since  they  are  not  the  acts  of  a  reasonable  being.  Had 
the  crime  been  committed  while  Drew  was  in  a  fit  of  intoxication,  he  would 
have  been  liable  to  be  convicted  of  murder.  As  he  was  not  then  intoxicated, 
but  merely  insane  from  an  abstinence  from  liquor,  he  cannot  be  pronounced 
guilty  of  the  offense.  The  law  looks  to  the  immediate,  and  not  to  the  remote, 
cause;  to  the  actual  state  of  the  party,  and  not  to  the  causes  which  remotely 
produced  it.  Many  species  of  insanity  arise  remotely  from  what  in  a  moral 
view  is  a  criminal  neglect  or  fault  of  the  party,  as  (rora  religious  melancholy, 
undue  exposure,  extravagant  pride,  ambition,  etc.  Yet  such  insanity  has 
always  been  deemed  a  sufiBcient  excuse  for  any  crime  done  under  its  influence 
(Verdict,  not  guilty.) 


INSANITY.  §  8156. 

HOPT  V,  PEOPLE. 
(14  Otto,  631-685.     1881.) 

Eeeob  to  the  Supreme  Court  of  the  Territory  of  Utah. 
Opinion  by  Mr.  Justice  Gray. 

Statement  op  Facts. —  The  plaintiflf  in  error  was  indicted,  convicted  and 
sentenced  for  the  crime  of  murder  in  the  first  degree  in  the  district  court  of 
the  third  judicial  district  of  the  territory  of  Utah,  and  presented  a  bill  of  ex- 
ceptions, which  was  allowed  by  the  presiding  judge,  and  from  his  judgment 
and  sentence  appealed  to  the  supreme  court  of  the  territory,  and  that  court 
having  affirmed  the  judgment  and  sentence,  he  sued  out  a  writ  of  error  from 
this  court.  Of  the  various  errors  assigned,  we  have  found  it  necessary  to  con- 
sider two  only. 

The  Penal  Code  of  Utah  contains  the  following  provisions:  "Every  murder 
perpetrated  by  poison,  lying  in  wait,  or  any  other  kind  of  wilful,  deliberate, 
malicious  and  premeditated  killing;  or  committed  in  the  perpetration  of,  or 
attempt  to  perpetrate,  any  arson,  rape,  burglary  or  robbery ;  or  perpetrated 
from  a  premeditated  design  unlawfully  and  maliciously  to  eflFect  the  death  of 
any  other  human  being,  other  than  him  who  is  killed;  or  perpetrated  by  any 
act  greatly  dangerous  to  the  lives  of  others,  and  evidencing  a  depraved  mind 
regardless  of  human  life, —  is  murder  in  the  first  degree;  and  any  other  homi- 
cide, committed  under  such  circumstances  as  would  have  constituted  murder 
at  common  law,  is  murder  io  the  second  degree."  Sec.  89.  "Every  person 
guilty  of  murder  in  the  first  degree  shall  suffer  death,  or,  upon  the  recommen- 
dation of  the  jury,  may  be  imprisoned  at  hard  labor  in  the  penitentiary  for  life, 
at  the  discretion  of  the  court;  and  every  person  guilty  of  murder  in  the 
second  degree  shall  be  imprisoned  at  hard  labor  in  the  penitentiary  for  not 
less  than  five  nor  more  than  fifteen  years."  Sec.  90.  Compiled  Laws  of  Utah 
of  1876,  pp.  585,  586. 

By  the  tFtah  Code  of  Criminal  Procedure,  the  charge  of  the  judge  to  the 
jury  at  the  trial  "  must  be  reduced  to  writing  before  it  is  given,  unless  by  the 
mutual  consent  of  the  parties  it  is  given  orally"  (sec.  257,  cl.  7);  the  jury, 
upon  retiring  for  deliberation,  may  take  with  them  the  written  instructions 
given  (sec.  289);  and  "  when  written  charges  have  been  presented,  given  or 
refused,  the  questions  presented  in  such  charges  need  not  be  excepted  to  or 
embodied  in  a  bill  of  exceptions,  but  the  written  charges  or  the  report,  with 
the  indorsements  showing  the  action  of  the  court,  form  part  of  the  record,  and 
any  error  in  the  decision  of  the  court  thereon  may  be  taken  advantage  of  on 
appeal,  in  like  manner  as  if  presented  in  a  bill  of  exceptions."  Sec.  315,  Laws 
of  Utah  of  1878,  pp.  115,  121,  126.  It  appears  by  the  bill  of  exceptions  that 
evidence  was  introduced  at  the  trial  tending  to  show  that  the  defendant  was 
intoxicated  at  the  time  of  the  alleged  homicide. 
§  31 56.  Drunkenness,  when  a  defense. 

The  defendant's  fifth  request  for  instructions,  which  was  indorsed  "  refused  " 
by  the  judge,  was  as  follows:  "Drunkenness  is  not  an  excuse  for  crime;  but  as 
in  all  cases  where  a  jury  find  a  defendant  guilty  of  murder  they  have  to  deter- 
mine the  degree  of  crime,  it  becomes  necessary  for  them  to  inquire  as  to 
the  state  of  mind  under  which  he  acted,  and  in  the  prosecution  of  such  an 
inquiry  his  condition  as  drunk  or  sober  is  proper  to  be  considered,  where 
the  homicide  is  not  committed  by  means  of  poison,  lying  in  wait,  or  torture, 
or  in  the  perpetration  of  or  attempt  to   perpetrate  arson,  rape,  robbery  or 
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burglary.  The  degree  of  the  ofifense  depends  entirely  upoa  the  questioa 
whether  the  killing  was  wilful,  deliberate  and  premeditated;  and  upon  that 
question  it  is  proper  for  the  jury  to  consider  evidence  of  intoxication,  if  such 
there  be;  not  upon  the  ground  that  drunkenness  renders  a  criminal  act  less 
criminal,  or  can  be  received  in  extenuation  or  excuse,  but  upon  the  ground 
that  the  condition  of  the  defendant's  mind  at  the  time  the  act  was  com- 
mitted must  be  inquired  after,  in  order  to  justly  determine  the  question  as 
to  whether  his  mind  was  capable  of  that  deliberation  or  premeditation  which, 
according  as  they  are  absent  or  present,  determine  the  degree  of  the  crime/' 

Upon  this  subject  the  judge  gave  only  the  following  written  instruction: 
"A  man  who  voluntarily  puts  hims&lf  in  a  condition  to  have  no  control  of 
his  actions  must  be  held  to  intend  the  consequences.  The  safety  of  the 
community  requires  this  rule.  Intoxication  is  so  easily  counterfeited,  and 
when  real  is  so  often  resorted  to  as  a  means  of  nerving  a  person  up  to  the 
commission  of  some  desperate  act,  and  is  withal  so  inexcusable  in  itself,  that 
law  has  never  recognized  it  as  an  excuse  for  crime."  The  instruction  requested 
and  refused,  and  the  instruction  given,  being  matter  of  record  and  subjects  of 
appeal  under  the  provision  of  the  Utah  Code  of  Criminal  Procedure,  sec.  315, 
above  quoted,  their  correctness  is  clearly  open  to  consideration  in  this  court. 
Young  V,  Martin,  8  Wall.,  354. 

At  common  law,  indeed,  as  a  general  rule,  voluntary  intoxication  affords  no 
excuse,  justification  or  extenuation  of  a  crime  committed  under  its  influence. 
United  States  v.  Drew,  5  Mason,  23  (§  3155,  supra);  United  States  v.  McGlue,  1 
Curt,  1  (§§  3145-54,  8upm)\  Commonwealth  v.  Ilawkins,  3  Gray  (Mass.),  463; 
People  V.  Rogers,  18  N.  T.,  9.  But  when  a  statute  establishing  diflferent  degrees 
of  murder  requires  deliberate  premeditation  in  order  to  constitute  murder  in 
the  first  degree,  the  question  whether  the  accused  is  in  such  a  condition  of 
mind,  by  reason  of  drunkenness  or  otherwise,  as  to  be  capable  of  deliberate 
premeditation,  necessarily  becomes  a  material  subject  of  consideration  by  the 
jury.  The  law  has  been  repeatedly  so  ruled  in  the  supreme  judicial  court  of 
Massachusetts  in  cases  tried  before  a  full  court,  one  of  which  is  reported  upon 
other  points  (Commonwealth  v,  Dorsey,  103  Mass.,  412);  and  in  well-considered 
cases  in  courts  of  other  states.  Pirtle  v.  State,  9  Ilumph.  (Tenn.),  663;  Haile 
V.  State,  11  id.,  154;  Kelly  v.  Commonwealth,  1  Grant  (Penn.),  484;  Keenan  t'. 
Commonwealth,  44  Penn.  St.,  55;  Jones  v.  Commonwealth,  75  id.,  403;  People 
V.  Belencia,  21  Cal.,  544;  People  v,  Williams,  43  id.,  344;  State  v.  Johnson,  40 
Conn.,  136,  and  41  id.,  584;  Pigman  v.  State  of  Ohio,  14  Ohio,  555,  557.  And 
the  same  rule  is  expressly  enacted  in  the  Penal  Code  of  Utah,  sec.  20:  *'Xo 
act  committed  by  a  person  while  in  a  state  of  voluntary  intoxication  is  less 
criminal  by  reason  of  his  having  been  in  such  condition.  But  whenever  the 
actual  existence  of  any  particular  purpose,  motive  or  intent  is  a  necessary  ele- 
ment to  constitute  any  particular  species  or  degree  of  crime,  the  jury  may  take 
into  consideration  the  fact  that  the  accused  was  intoxicated  at  the  time,  in  de- 
termining the  purpose,  motive  or  intent  with  which  he  committed  the  act." 
Compiled  Laws  of  Utah  of  1876,  pp.  568,  569.  The  instruction  requested  by 
the  defendant  clearly  and  accurately  stated  the  law  applicable  to  the  case;  and 
the  refusal  to  give  that  instruction,  taken  in  connection  with  the  unqualified 
instruction  actually  given,  necessarily  prejudiced  him  with  the  jury. 

§  3157.  Where  hy  the  law  a  written  charge  to  the  jury  is  i^equired  of  the  courts 
such  requisition  is  not  fulfilled  by  a  reference  to  a  printed  law  7nagazine. 

One  other  error  assigned  presents  a  question  of  practice  of  such  importance 
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that  it  is  proper  to  express  an  opinion  upon  it,  in  order  to  prevent  a  repetition 
of  the  error  upon  another  trial.  By  the  provisions  of  the  Utah  Code  of  Crim- 
inal Procedure,  already  referred  to,  the  charge  of  the  judge. to  the  jury  at  the 
trial  must  be  reduced  to  writing  before  it  is  given,  unless  the  parties  consent 
to  its  being  given  orally,  and  the  written  charges  or  instructions  form  part  of 
the  record,  may  be  taken  by  the  jury  on  retiring  for  deliberation,  and  are  sub- 
jects of  appeal.  The  object  of  these  provisions  is  to  require  all  the  instruc- 
tions given  by  the  judge  to  the  jury  to  be  reduced  to  writing  and  recorded,  so  that 
neither  the  jury,  in  deliberating  upon  the  case,  nor  a  court  of  error,  upon  ex- 
ceptions or  appeal,  can  have  any  doubt  what  those  instructions  were;  and  the 
giving,  without  the  defendant's  consent,  of  charges  or  instructions  to  the  jury, 
which  are  not  so  reduced  to  writing  and  recorded,  is  e»ror.  Feriter  v.  State, 
33  Ind.,  283;  State  of  Missouri  v.  Cooper,  45  Mo.  64;  People  v.  Sanford,  43 
Cal.,  29;  Gile  u  People,  1  Col.,  60;  State  u  Potter,  15  Kan.,  302. 

The  bill  of  exceptions  shows  that  the  presiding  judge,  after  giving  to  the 
jury  an  instruction  requested  in  writing  by  the  defendant  upon  the  general  bur- 
den of  proof,  proceeded  of  his  own  motion,  and  without  the  defendant's  con- 
sent, to  read  from  a  printed  book  an  instruction  which  was  not  reduced  to 
writing,  nor  filed  with  the  other  instructions  in  the  case,  but  was  referred  to  in 
writing  in  these  words  only:  "Follow  this  from  Magazine  American  Law 
Register,  July,  1868,  page  559;"  and  that  to  the  instruction  so  given  an  excep- 
tion was  taken  and  allowed.  This  was  a  clear  disregard  of  the  provisions  of  the 
statute.  The  instruction  was  not  reduced  to  writing,  filed,  and  made  part  of 
the  record,  as  the  statute  required.  If  the  book  was  not  given  to  the  jury 
when  they  retired  for  deliberation,  they  did  not  have  with  them  the  whole  of 
the  instructions  of  the  judge,  as  the  statute  contemplated.  If  they  were  per- 
mitted to  take  the  book  with  them  without  the  defendant's  consent,  that  would 
of  itself  be  ground  of  exception.     Merrill  v.  Nary,  10  Allen  (Mass.),  416. 

For  these  reasons  the  judgment  must  be  reversed,  and  the  case  remanded 
with  instructions  to  set  aside  the  verdict  and  order  a  new  trial. 

§  8158.  When  insanity  will  excuse  crime;  how  insanity  ascertained.^  Where  a  person, 
charged  with  crime,  cannot  discriminate  between  right  and  wrong,  he  is  not  a  proper  subject 
of  punishment;  and  this  fact  can  be  best  ascertained,  not  by  any  medical  theory,  but  by  the 
acts  of  the  individual  himself.  Does  he  commit  the  offense  by  embracing  the  most  favorable 
opportunity,  in  the  absence  of  witnesses,  and  under  circumstances  likely  to  avoid  detection ; 
and  if  he  steals  money,  does  he  account  for  tlie  possession  of  it  in  an  honest  way ;  and  does 
he,  under  apprehension  of  arrest,  endeavor  to  elude  the  officers  of  the  law?  United  States  v. 
Shultg,*  6  McL.,  121.     See  g§  3103,  3116.  3118. 

g  31o9.  Although  a  person  is  laboring  under  partial  insanity  at  the  time  of  the  commission 
of  a  crime,  yet  if  he  still  understands  the  nature  and  character  of  the  act  and  its  conse- 
quences, and  has  a  knowledge  that  it  is  wrong  and  criminal,  and  mental  power  sufficient  to 
apply  that  knowledge  to  his  own  case,  and  to  know  that  if  he  does  the  act  he  will  do  wrong 
and  deserve  punishment,  such  partial  insanity  is  not  sufficient  to  exempt  him  from  criminal 
responsibility.    United  States  v.  Holmes,  1  Cliff.,  98. 

g  3100.  Accused  presamed  sane. —  Every  person,  on  trial,  under  a  criminal  charge,  is  pre- 
sumed to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for  his  criminal 
acts,  unless  the  contrary  is  proved  to  the  satisfaction  of  the  jury.  Ibid,  See  §§  3104,  3117, 
3121. 

§  3161.  Murder;  druiikenness. —  A  prisoner  is  not  guilty  of  murder,  if,  at  the  time  of  com- 
mitting the  act,  he  was  in  such  a  state  of  mental  insanity,  not  produced  by  the  immediate 
effects  of  intoxicating  drink,  as  not  to  have  been  conscious  of  the  moral  turpitude  of  the  act. 
United  States  v.  Clarke,  2  Cr.  C.  C,  158.     See  g§  3122-23. 

§  8162.  Accused  insane  at  time  of  trial;  inquiry.— Upon  a  motion  for  a  new  trial,  after 
a  verdict  of  guilty  in  a  trial  for  perjury,  based  upon  the  suggestion  that  at  the  time  of  the 
trial  the  defendant  was  of  unsound  mind,  the  court  ordered  a  jury  to  investigate  the  matter, 
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and  directed  them  that  the  question  to  bo  determined  was  whether  the  prisoner,  at  the  tini«» 
of  his  trial,  was  so  far  of  unsound  mind  as  to  be  incapable  of  comprehending  the  nature  of 
the  charge  against  him,  and  of  properly  presenting  his  defense.  United  States  v.  Lancaster, 
7  Biss.,  440. 

§  8168.  Upon  a  motion  for  a  new  trial,  based  upon  the  insanity  of  the  prisoner  at  the  time 
of  his  trial,  the  burden  of  proof  of  insanity  is  on  the  prisoner.  But  he  is  to  have  the  benefit 
of  any  reasonable  doubt  on  that  subject.    Ibid. 

%  8164.  Drunkenness  is  no  excuse  or  palliation  for  the  crime  of  murder.  United  States  r. 
CorneU,  2  Mason,  91.    See  §§  3122-23. 

§  8165.  Intoxication  is  no  excuse  for  crime,  when  the  offense  consists  merely  in  doing  a 
criminal  act  without  regarding  intention.  But  when  the  act  done  is  innocent  in  itself,  and 
criminal  only  when  done  with  a  corrupt  or  malicious  motive,  a  jury  may  presume  from  the 
intoxication  that  there  was  a  want  of  criminal  intention,  and  that  the  reasoning  faculties  did 
not  act.  But  if  the  mind  act,  a  state  of  partial  intoxication  affords^  no  grounds  of  favorable 
presumption  in  favor  of  an  honest  or  innocent  intention,  in  cases  where  a  dishonest  and 
criminal  intention  would  be  fairly  inferred  from  the  commission  of  the  same  act  when  sober. 
The  question  to  be  determined  is  whether  the  accused  knew  what  he  was  about.  United 
States  V,  Roudenbush,*  Bald.,  514. 

§8166.  Drunkenness  is  no  excuse  fur  an  attempt  to  murder,  but  the  intoxication  of  the 
prisoner  is  a  fact  proper  to  be  considered  by  the  jury  in  forming  their  opinion  of  the  intent 
with  which  the  acts  were  done.     United  States  v.  Bowen,  4  Cr.  C.  C,  604. 

§  8167*  The  artificial,  voluntarily  contracted,  and  temporary  madness  produced  by  drunk- 
enness is  rather  an  aggravation  of  than  apology  for  a  crime  committed  durmg  that  state.  A 
drunkard  is  a  voluntary  demon,  and  his  intoxication  gives  him  no  privilege.  If,  however,  an 
habitual  or  fixed  frenzy  is  produced  by  this  practice,  though  such  madness  is  contracted  by 
the  vice  and  will  of  the  party,  it  places  the  man  in  the  same  condition  as  if  it  were  contracted, 
at  first,  involuntarily.  Drunkenness  is  no  excuse  for  crime.  Nothing  is  more  easily  counter- 
feited, and  no  state  is  so  irregular  in  its  operation.    United  States  i;.  Forbes,*  Crabbe,  56L 


XXXIII.  Removal  of  Causbs. 

1.  I^rom  one  Federal  Court  to  Another. 

Summary  —  Not  required  to  send  original  indict ment,  §  3168;  too  late  to  object  that  a  copy 
toaa  sent,  §  3169. — Libel  in  District  of  Columbia,  §  ^ilO.— Passing  upon  sufficiency  of  in- 
dict ment,  §  QnU—  Arrest  on  copy  of  indictment,  §^  3172,  ZlTd.— Offense  committed  in  a 
territory,  §  3174.—  When  warrant  of  removal  may  be  refused,  §  3175. —  In  what  oases  a  re- 
moval is  authorized,  g  8176. 

§  8168.  Under  the  act  of  congress  providing  for  the  removal  of  pending  indictments  from 
the  district  to  the  circuit  court,  it  is  not  necessary  that  the  original  Indictment  be  sent  to  the 
circuit  court,  but  an  exemplified  copy  of  the  record  including  the  indictment  is  sufficient. 
When  found,  the  indictment  becomes  a  part  of  the  records  of  the  court,  and  is  to  be  proved 
by  an  exemplification.    United  States  v,  McKee,  §^  3177-82. 

§  8169.  When  an  indictment  found  in  a  district  court  is  transmitted  to  the  circuit  court  for 
trial,  and  the  defendant  goes  to  trial  without  objecting  that  a  copy  was  sent  up  instead  of  the 
original,  he  cannot  make  that  objection  after  liis  conviction  under  such  indictment.    Ibid 

§  8170.  It  seems  that  the  offense  of  libel  in  the  District  of  Columbia  is  an  offense  against 
the  United  States  for  which  the  offender  may  be  there  indicted  as  at  common  law  and  pun- 
ished.    In  re  Buell.  g^  3183-87. 

§  8171.  Where  an  offender  is  arrested  in  another  district  than  that  in  which  the  offense  is 
committed,  upon  an  indictment  found  against  him  in  such  place,  the  district  judge,  before  or- 
dering his  removal,  has  a  right  to  pass  upon  the  sufficiency  of  the  indictment,  and  order  the 
discharge  of  the  prisoner  if  it  is  fatally  defective.    Ibid, 

§8172.  A  certified  copy  of  an  indictment,  if  uncontradicted,  is  sufficient  evidence  upon 
which  to  warrant  the  arrest  and  commitment  for  examination  of  a  person  sought  to  be  re- 
moved from  one  judicial  district  of  the  United  States  to  another  for  trial.  United  States  r. 
Haskins,  ^§  3188-91. 

§  8178.  It  is  not  required  that  the  defendant  be  confronted  with  the  witnesses  on  a  prelimi- 
nary examination.  And  it  is  held  that  a  copy  of  an  indictment  is  sufficient  evidence  to 
authorize  a  committing  magistrate  out  of  the  district  to  cause  the  accused  person  to  be  bailed 
for  trial  in  the  district  in  which  the  indictment  was  found.    In  re  Alexander,  §  81W. 
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§  3171.  A  person  indicted  by  a  grand  jury  in  a  territory  for  an  offense  against  the  United 
States,  and  for  whose  arrest  a  warrant  has  been  issued  by  the  marshal  of  the  United  States 
for  the  territory,  if  found  within  one  of  the  states,  may,  under  the  thirty-third  section  of  the 
judiciary  act,  upon  affidavit,  made  before  the  district  judge  of  the  United  States  in  that  state. 
Betting  out  the  ^ding  of  the  indictment,  and  that  it  is  still  pending,  and  upon  an  authenti- 
cated exhibition  of  the  indictment,  be  arrested  on  a  warrant  Issued  by  such  district  judge,,  and 
upon  examination  committed  or  bailed  for  trial  before  the  court  to  which  the  indictment  was 
returned ;  and  if  bail  be  not  given  a  warrant  for  his  removal,  to  the  territory  may  issue.  United 
States  V.  Haskins,  §^  dl8&-91. 

y  3175.  Where  a  district  judge  is  applied  to  for  a  warrant  of  removal,  and  it  appears  from 
the  indictment  on  which  the  warrant  is  asked  that  the  act  alleged  does  not  constitute  an  of- 
fense against  the  United  States,  or  that  no  trial  can  be  had  in  the  district  to  which  the  re- 
moval is  sought,  it  is  his  duty  to  refuse  the  warrant.    In  re  Doig,  §^5  3193-93. 

§  3176.  A  warrant  fo^the  removal  of  a  person  accused  of  a  crime  from  one  federal  district 
to  another  is  authorized  only  where  the  offender  has  been  first  arrested  and  committed  for 
want  of  bail  in  a  bailable  case.  Where  a  person  is  arrested  in  another  district  from  that  in 
which  the  crime  is  committed,  he  is  first  to  be  taken  before  the  proper  officer,  who  is  to  ex- 
amine as  to  the  crime  alleged  to  have  been  committed.  If  there  is  not  probable  cause  of  the 
defendant's  guilt  he  is  entitled  to  be  discharged.  If  there  be  found  reasonable  cause  for  hold- 
ing the  accused  to  answer,  upon  tendering  sufficient  bail  he  is  entitled  to  be  discharged. 
Only  on  failure  to  furnish  bail,  if  the  case  is  bailable,  can  he  be  committed.  United  States  v. 
Shepard,  §§  3195-99. 

[Notes.— See  §§  820O-3208.] 

UNITED  STATES  v.  McKEE. 
(Circuit  Court  for  Missouri:  4  Dillon,  1-10.    1876.)  ^ 

Statement  of  Facts. —  McKee  was  iadicted  for  a  conspiracy  with  other  per- 
sons to  defraud  the  United  States  of  the  taxes  on  distilled  spirits.  The  indict- 
ment was  found  in  1875  in  the  district  court  for  the  eastern  district  of  Missouri, 
and  McKee  having  appeared  was  arraigned  and  pleaded  not  guilty.  At  the 
same  term  an  order  was  duly  entered  on  the  record  of  the  district  court  trans-, 
ferring  the  case  to  the  circuit  court,  and  McKee  appeared  in  that  court  in 
January,  1876,  and  withdrew  his  plea  of  not  guilty  and  demurred  to  the  indict- 
ment. His  demurrer  being  overruled  he  again  pleaded  not  guilty,  was  tried  and 
found  guilty.  The  case  comes  before  the  court  on  a  motion  in  arrest  of  judg- 
ment, the  grounds  of  which  appear  suflBciently  in  the  opinion  of  the  court. 

Opinion  by  Dillon,  J. 

The  objection  relied  on  is  that  the  circuit  court  acquired  no  jurisdiction  over 
the  defendant  and  the  case,  because  under  the  order  of  the  district  court  remit- 
ting the  indictment,  the  original  indictment  was  never  transmitted  to  this  court, 
but  only  a  certified  .copy  thereof.  It  is  also  contended  by  the  defendant,  that, 
if  the  presence  of  the  original  indictment  is  not  o,  jurisdictional  requisite,  yet, 
inasmuch  as  the  statute  contemplates  that  the  defendant  shall  be  tried  upon  the 
original,  and  not  upon  a  copy,  he  has  not  been  legally  convicted,  and  judgment 
should  be  arrested.  Both  of  these  objections  fail  if  the  statute  does  not  require 
the  original  indictment  to  be  transmitted  with  the  rest  of  the  record  and  the 
order  of  remission. 

§  3177.  Under  Revised  Statutes^  section  1037^  it  is  not  required  in  a  criminal 
case  that  the  original  indictment  be  sent  up  from  the  district  court  to  the  circuit 
courts  when  under  that  statute  a  case  is  transmitted  from  the  former  to  the  latter 
court 

When  this  question,  which  is  new,  and  has  never  been  decided,  was  first 
started,  it  occurred  to  us  that  the  language  of  the  statute  (R  S.,  sec.  1037), 
viewed  in  connection  with  other  statutes  as  to  the  removal  of  causes  from 
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^tato  to  federal  courts,  contemplated  that  the  indictment,  that  is,  the  original 
indictment,  and  all  recognizances,  processes  and  papers  —  in  a  word,  the  original 
files  —  should  be  transmitted  to  the  court  to  which  the  case  is  sent.  Subse- 
quent reflection  and  examination  have  satisfied  us  that  the  language  of  the 
section,  taken  altogether,  shows  that  it  was  the  purpose  of  congress  to  author- 
ize  the  transfer  from  the  one  court  to  the  other  of  a  criminal  case  —  of  the 
whole  case,  and  all  the  proceedings  in  the  same, —  and  this  is  the  burden  and 
■object  of  the  statute,  and  not  the  particular  form  in  which  the  record  of  tho 
one  court  should  be  sent  to  the  other.  The  case  originated  in  the  district  court. 
The  indictment  and  other  proceedings  therein  were  part  of  the  records  of  that 
court.  An  indictment,  when  found  by  a  grand  jury,  and  presented  to  and  re- 
ceived by  the  court,  passes  into  and  becomes  a  part  of  the  records  of  the  court. 
1  Bish.  Cr.  Pro.  (2d  ed.),  sec.  36;  State  v.  Gibbons,  1  Southard  (N.  J.),  40. 

§  3178.  An  iiidictntejit  when  found  hecoiyies  a  part  of  the  records  of  the 
courts  and  its  existence  and  contents  must  be  2)roved  by  an  exemplification  of  the 
records  and  not  by  the  production  of  the  original  paper. 

The  indictment  being  the  original  accusation  of  the  grand  jury,  and  a  part 
of  the  records  of  the  court  to  which  it  is  presented,  is  always  before  the  court, 
and  in  that  court  it  is,  perhaps  (under  the  practice  in  this  country),  the  best 
evidence  of  its  existence  and  contents.  But  in  other  courts  the  practice  and 
law  are  settled  that  the  existence  of  an  indictment  and  its  contents  may  be 
shown  by  exemplification  of  the  record  of  the  court  in  which  it  is  found,  and 
it  is  not  necessary,  if,  indeed,  competent,  to  produce  the  original  indictment. 
Porter  v.  Cooper,  6  Carr.  &  P.,  354;  Rex  v.  Smith,  8  Barn.  &  Cress.,  341; 
Bishop  V.  State,  30  Ala.,  34: ;  Roscoe,  Crim.  Ev.  (7th  Am.  ed.),  165;  Harrall  v. 
State,  26  Ala.,  52;  Major  v.  State,  2  Sneed  (Tenn.),  11 ;  Vail  v.  Smith,  4  Cow., 
71;  1  Greenl.  Ev.,  sec.  502. 

§  3179.  The  English  practice  in  the  f^emoval  of  an  indictment  to  a  superior 
court. 

And  in  England  it  is  settled  that  the  finding  of  an  indictment  in  another 
court  cannot  be  proved  by  the  production  of  the  original  by  the  clerk  of  the 
court  in  which  it  is  found,  but  it  must  be  proved  by  a  record  regularly  drawn 
up  containing  a  copy  of  it.  Rex  v.  Smith,  8  Barn.  &  Cress.,  34:1 ;  Roscoe,  Criin. 
Ev.  (7th  Am.  ed.),  165.  In  England  indictments  found  in  inferior  jurisdictions 
may  be  removed,  \vith  all  the  proceedings  thereon,  at  any  time  before  trial, 
into  the  king's  bench,  to  have  their  validity  determined  and  to  -prevent  a  par- 
tial and  insufficient  trial  in  the  court  below.  1  Bl.  Com.,  320,  321;  1  Chitt. 
Cr.  L.,  371  et  seq.  The  English  books  always  speak  of  the  "removal  of  the 
indictment"  and  the  "delivery  of  the  indictment"  to  the  higher  court,  but  in 
point  of  fact  the  original  indictment  remains  in  the  court  in  which  it  is  found, 
and  only  the  record  of  it  and  the  proceedings  of  record  touching  it  are  sent  to 
the  higher  court.  The  removal  is  effected  by  the  writ  of  certiorari,  which 
issues  out  of  the  king's  bench,  directed  to  the  judges  or  officers  of  the  inferior 
court  in  which  the  indictment  is  pending,  and  commands  them  to  certify  "all 
and  singular  the  said  indictment,"  etc.  1  Chitt.  Cr.  L.,  387.  Notwithstanding 
the  command  of  the  writ  is  to  certify  the  indictment,  the  writ  is  executed  by 
transmitting  "the  record  of  the  indictment"  and  the  other  proceedings  of 
record  thereon  — and  not  the  original  indictment  (1  Chitt.  Cr.  L.,  394;  id.,  334), 
where  it  is  expre?;sly  said  that  the  "copy  of  the  indictment"  is  transmitted  to 
the  superior  court.  In  The  State  v.  Gibbons,  1  Southard  (K  J,),  40,  44,  the 
original  indictment  was  sent  to  the  supreme  court,  and  it  was  held  to  be  ira- 
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proper  and  insufficient.  The  chief  justice  observed :  ''TThen  the  grand  jury 
return  into  court  and  present  an  indictment,  an  entry  is  made  in  the  minutes  of 
such  presentment,  stating  against  whom  the  same  is,  and  for  what  crime;  and 
then  the  indictment  itself  passes  to  the  files  of  the  court,  there  to  remain  until 
it  becomes  necessary  to  make  up  the  record,  .  .  .  and  then  to  be  affiled 
among  the  rolls.  In  all  cases  where  a  certiorari  is  presented,  whether  before 
or  after  plea  pleaded,  it  is  essential  that  the  proceedings,  so  far  as  they  have 
gone,  be  enrolled,  and  that  that  roll,  and  nothvig  elscy  be  certified  to  the  upper 
court." 

The  removal  of  a  criminal  case  in  England  after  bill  of  indictment  found,  by 
certiorari^  from  an  inferior  to  a  superior  jurisdiction,  for  trial  b}^  jury  and 
judgment,  is  quite  analogous  to  the  remission  provided  for  by  the  statutes  of 
the  United  States  from  one  of  its  courts  to  the  other.  The  English  books  in- 
variably speak  of  the  "removal  of  indictments"  by  certiorari  (see  Chitt.  Cr.  L., 
ch.  10,  p.  371),  when,  in  fact,  the  removal  is  not  of  the  original,  but  of  the  rec- 
ord duly  certified,  which  includes  a  cojry  of  the  indictment.  The  command  of 
the  writ  is  to  ''send  th^ii^idiciinent^^^  which  is  obeyed  by  sending  the  record  of 
the  indictment.  The  trial  is  had  upon  the  copy  or  record  thus  returned.  So, 
when  our  statute  provides  for  the  remission  of  the  indictment,  it  may  well  be 
construed  to  mean  an  exemplified  copy  or  record  of  the  indictment,  to  be  sent 
with  the  other  records  pertaining  to  the  case.  It  is  just  as  important  or  as  little 
important  that  the  original  bill  of  indictment  found  at  the  sessions  should  be 
in  the  king's  bench  for  the  trial  of  the  defendant  thereon  by  a  jury  as  that  it 
be  in  the  federal  court  to  which  a  criminal  case  has  been  sent  by  the  court  to 
which  the  indictment  was  originally  presented.  It  is  essential  to  the  jurisdic- 
tion of  the  district  court  that  the  indictment  should  have  been  presented  to  it 
by  a  grand  jury  impaneled  in  that  court,  and  these  facts  ought  to  appear  of 
record  therein.  If  that  court  acquired  no  jurisdiction  before  the  order  remit- 
ting the  indictment,  the  circuit  court  could  acquire  none  in  consequence  of  the 
filing  of  the  order  of  remission. 

Undoubtedly,  all  the  record  relating  to  the  case  remitted,  including  recogni- 
zances taken  in  open  court  and  entered  of  record,  and  all  the  proceedings  of 
record,  should  be  transmitted  to  the  court  to  which  the  remission  is  ordered,  as 
well  as  the  indictment.  All  these  other  facts  of  record  rmist  go  by  exemplifi- 
cation or  certified  copy,  and  if  so,  why  not  in  the  same  manner  the  indictment 
and  process?  This  is  the  usual  way  of  transmitting  or  sending  the  record  in  a 
case  from  one  court  to  another;  and  the  practice  contended  for  by  the  defend- 
ant of  sending  away  the  originals  would  compel  the  court  in  which  the  indict- 
ment was  found  to  part  with  its  records  and  leave  them  incomplete.  And  the 
books  show  that  unless  the  statute  requires  the  original  papers  to  be  sent,  the 
practice  is  to  send  exemplifications  or  certified  copies.  Very  little  aid  is  to  be 
had  from  the  decisions  of  the  state  courts  construing  special  statutes  on  the 
subject  of  changes  of  venue  in  criminal  cases.  They  all  concur  in  holding  that 
when  the  statute  authorizes  the  trial  to  be  had  upon  the  record  copy  of  the 
indictment  instead  of  the  original,  this  may  be  done.  Ilarrall  v.  State,  2G  Ala., 
62;  Major  v.  State,  2  Sneed  (Tenn.),  11;  Bishop  v.  State,  30  Ala.,  34;  Reynolds 
V.  State,  11  Tex.,  120;  Euby  v.  State,  7  Mo.,  206;  Bramlette  v.  State,  31  Ala., 
376. 

§  3180.  Qacere:  As  to  trial  on  a  copy  of  a  lost  indictment 

Whether  the  defendant  may  be  tried  or  sentenced  upon  a  copy  of  a  lost  indict- 
ment is  not  a  question  before  us,  and  in  respect  of  which  there  may  be  doubt 
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under  tlie  decisions,  unless  it  is  a  copy  of  record.  Ganaway  v.  State,  22  Ala., 
722;  Bradshaw's  Case,  16  Gratt.  (Va.),  107;  Mount  v.  State,  14:  Ohio,  295; 
Ruby  V.  State,  7  Mo.,  206;  1  Bish.  Cr.  Pro.  (2d  ed.),  sec.  1215,  and  cases  cited. 

§  3181«  Practice  as  to  records  on  change  of  venue. 

In  the  case  of  Browning  v.  State,  30  Miss.,  656,  it  was  urged  that  the  court 
erred  in  forcing  the  prisoner  to  trial  on  a  copy  of  the  indictment  instead  of  the 
original.  He  \ikis  indicted  in  one  county,  and  the  venue  was  changed  to 
another  county.  In  a  change  of  venue  in  civil  cases  the  statute  directed  that 
the  original  papers  be  transmitted,  but  the  statute  in  criminal  cases  made  no 
provision  on  the  subject.  The  clerk  transmitted  a  certified  copy  of  all  the 
orders,  etc.,  including  a  copy  of  the  indictment,  and  it  was  held  that  the 
defendant  was  properly  tried  thereon.  The  court  remarked  that  unless  author- 
ity to  transmit  the  original  papers  "is  conferred  by  the  legislature,  it  would  be 
clearly  illegal  for  the  clerks  of  the  circuit  courts  to  part  with  the  original  papers 
or  records  pertaining  to  a  prosecution  therein  pending.  All  that  a  clerk  could 
do  in  such  cases  — and  we  must  infer  that  it  was  all  the  legislature  intended  to 
be  doAe  —  is  to  transmit  a  perfect  transcript  of  all  the  original  papers  in  the 
cause,  the  minutes  or  records  of  the  court  containing  the  orders,  and  proceed- 
ings of  the  court  in  relation  to  the  same,  properly  certified."  In  Shoemaker  v. 
State,  12  Ohio,  43,  51,  the  statute  in  terms  required  the  "original  indictment" 
to  be  transmitted  when  the  prisoner  elected  to  be  tried  in  the  supreme  court. 

Our  judgment  is  that  there  is  no  positive  requirement  in  the  statute  (R.  S-, 
sec.  1037)  that  the  original  indictment  should  be  sent;  that,  like  the  other  pro- 
ceedings in  the  case,  the  indictment  is  part  of  the  record  of  the  cause,  and  that 
it  was  properly  certified  as  such  to  the  circuit  court,  and  that  on  the  filing  of 
the  same,  with  the  order  of  remission,  that  couK  had  jurisdiction  to  try  the 
defendant  on  the  indictment  and  record  thus  certified  and  filed. 

§  3183.  Where  a  defendant  goes  to  trial  on  a  copy  of  an  indlctmejit  without 
ohjecdng  to  the  absence  of  the  original  he  icalvcs  that  ohjcctlon^  and  the  judgment 
cannot  he  arrested  on  that  ground. 

But  suppose  we  are  mistaken  in  the  view  that  the  statute  authorizes  or  re- 
quires the  copy  instead  of  the  original  indictment  to  be  sent,  does  it  follow  that 
the  court  acquired  no  jurisdiction?  A  certified  copy  was  sent.  It  is  not  sug- 
gested that  it  was  not  a  faithful  copy,  word  for  word.  The  defendant  treated 
the  exemplified  or  record  copy  as  the  indictment.  He  demurred  to  it,  and 
afterwards  went  to  trial  upon  it.  Tie  made  no  objection  to  it.  If  he  had  been 
acquitted,  it  would  certainl}^  have  been  severe  to  have  applied  to  him  the  dec- 
•trine  his  counsel  now  maintain  to  be  correct,  namely:  that  the  whole  proceed- 
ing was  coram  non  judice  and  void,  because  the  court  had  no  jurisdiction,  and 
hence  he  would  be  liable  to  be  again  tried.  It  is  indisputable  that  the  defend- 
ant has  suffered  no  prejudice  in  fact  because  he  was  tried  upon  the  certified 
copy  instead  of  the  original.  Having  treated  the  record  cop}'  throughout  as 
equivalent  to  the  original,  the  defendant  must  be  taken  to  have  waived  the 
right,  if  it  exists,  to  a  trial  upon  the  original  indictment  when  he  fails  to  make 
the  objection  until  after  verdict.  The  cases  are  numerous,  particularly  in  mod- 
ern times,  and  where  the  offense  is  a  misdemeanor,  in  which  rights,  technical 
in  their  character,  and  where  no  prejudice  has  resulted,  have  been  considered 
as  waived.  Ruby  v.  State,  7  Mo.,  206;  Major  v.  State,  2  Sneed  (Tenn.),  11; 
Shaw  V,  State,  18  Ala.,  547;  Patterson  v.  United  States,  2  Wheat.,  221;  1  Bish. 
Cr.  Pro.,  sees.  117,  118,  125. 

Inasmuch  as  it  is  not  claimed  that  the  exemplification  of  the  indictment  on 
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which  the  defendant  was  tried  is  in  any  respect  variant  from  the  original  on 
file  in  the  district  court,  we  have  the  means  of  a  positive  assurance  that  there 
has  been  and  could  be  no  prejudice  to  the  defendant  because  the  trial  was  upon 
the  one  instead  of  the  other.  Tlius  the  case,  in  any  view  which  can  be  taken 
of  it,  comes  within  the  remedial  provisions  of  section  1025  of  the  Revised  Stat- 
utes: "No  indictment  found  and  presented  by  a  grand  jury  in  any  district  or 
circuit'or  other  court  of  the  United  States  shall  be  deemed  insufficient,  nor 
shall  the  trial,  judgment  or  other  proceedings  thereon  be  affected,  by  reason  of 
any  defect  or  imperfection  in  matter  of  form  only,  which  shall  not  tend  to  the 
prejudice  of  the  defendant."  The  motion  in  arrest  and  to  dismiss  are  over- 
ruled. 

Teeat,  J.,  concurred. 

IN  RE  BUELL. 
(Circuit  Court  for  Missouri:  3  Dillon,  116-124.     1875.) 

Statement  of  Facts. —  Buell  was  indicted  in  the  District  of  Columbia  for 
the  oflfense  of  libel.  An  information  was  filed  before  a  commissioner  in  the 
eastern  district  of  Missouri,  and  on  a  hearing  he  was  committed  to  the  custody 
of  the  marshal  to  await  the  action  of  the  district  judge.  On  writ  of  haheaa 
corpus  the  district  judge  discharged  Buell,  and  refused  to  order  his  removal  to 
the  District  of  Columbia.  An  appeal  was  granted  on  the  application  of  tlie 
district  attorney. 

Opinion  by  Dillon,  J. 

In  the  argument  before  me,  the  counsel  for  Mr.  Buell  has  not  maintained 
that  the  matter  charged  in  the  indictment  to  have  been  composed  and  pub- 
lished by  him  concerning  Mr.  Chandler  is  not  in  its  nature  libelous,  and  there 
is  no  doubt  that  it  is  so.  Nor  has  the  counsel  for  Mr.  Buell  controverted  the 
position  that  for  a  libel  composed  and pvhlished  in  the  District  of  Columbia  the 
offender  may  be  there  indicted  and  punished  as  for  an  offense  against  the  laws 
of  the  United  States.  And  of  this  opinion  was  the  learned  judge  of  the  dis- 
trict court —  that  opinion  resting  upon  the  act  of  congress  of  February  27, 
1801  (2  Stats,  at  Large,  103),  adopting  and  continuing  in  force  within  the  Dis- 
trict of  Columbia  the  laws  of  Maryland;  the  act  of  February  25,  1865  (13 
Stats,  at  Large,  439),  recognizing  libel  as  an  indictable  offense  against  the  United 
States  in  the  District  of  Columbia,  and  the  decisions  of  the  supreme  court  of 
the  United  States  concerning  the  effect  of  the  above  mentioned  act  of  February 
27,  1801.  Khodes  v.  Bell,  2  IIow.,  397;  United  States  u  Simms,  1  Cranch,  258; 
Stelle  V.  Carroll,  12  Pet.,  205;  Kendall  v.  United  States,  12  Pet,  52i;  Exjyarte 
Watkins,  7  Pet..  575.  By  the  act  of  1801,  says  Chief  Justice  Taney,  "the 
common  law  in  civil  and  criminal  cases,  as  it  existed  in  Maryland  at  the  date 
of  this  act  of  congress  (February  27,  1801),  became  the  law  of  the  District  of 
Columbia  on  the  Maryland  side  of  the  Potomac."'  (The  Virginia  portion  was 
retroceded  in  1846.     9  Stats,  at  Largo,  33.) 

§  3183.  The  law  as  to  lihel  composed  and  puhlished in  the  District  of  Columbia. 

It  will  therefore  be  assumed  that  the  offense  of  libel  in  the  District  of  Colum- 
bia is  an  offense  against  the  United  States,  for  which  the  offender  may  be  there 
indicted  as  at  common  law,  and  i)unished.  This  being  so,  and  Mr.  Buell  having 
been  there  indicted  for  such  an  offense,  one  inquiry  is,  whether  there  is  any 
law  authorizing:  the  removal  of  nersons  found  bevond  the  District  of  Columbia 
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to  that  District  for  trinl  for  offenses  coraraitted  therein.  In  this  respect  there 
is  no  difference  between  libel  and  other  offenses,  and  the  question  is  a  general 
one,  whether,  for  any  offense  coranaitted  in  the  District  of  Columbia  against 
the  laws  of  the  United  States,  the  offender  found  elsewhere  can  be  removed 
there  for  trial.  On  this  point,  under  the  law  as  it  stands,  I  have  no  doubt. 
The  authority  is  ample,  and  the  language  of  the  Revised  Statutes  (sec.  1014), 
in  connection  with  the  act  of  June  22,  1S74,  removes  the  doubts  arising  on  the 
words  "such  court  of  the  United  States  as  by  this  act  (the  judiciary  act  of 
1789)  has  cognizance  of  the  offense."  The  District  of  Columbia  is  not  a  sanc- 
tuary to  which  persons  committing  offenses  against  the  United  States  may  fly 
and  be  beyond  the  reach  of  justice,  nor  is  the  law  so  defective  that  persons 
there  committing  such  offenses  and  escaping,  or  found  elsewhere,  cannot  be 
taken  back  there  for  trial.  I  agree  to  the  views  in  general  of  the  district  judge 
on  this  point,  as  expressed  in  his  opinion,  which  accompanied  the  record  in  the 
case,  and  do  not  think  it  necessary  to  enlarge  upon  it. 

§3184.  Provision  for  removal  of  offenders  under  section  lOlJf^  Revised 
Statutes. 

The  statute  provides  that  United  States  commissioners  and  certain  magis- 
trates, "for  any  crime  or  offense  against  the  United  States,"  may  "arrest  and 
imprison  or  bail  the  offender  for  trial  before  such  court  of  the  United  States 
as  by  law  has  cognizance  of  the  offense"  (R.  S.,  sec.  1014).  An  information 
was  filed  before  Commissioner  Clarke,  who  committed  the  prisoner  to  the  cus- 
tody of  the  marshal.  In  such  a  case,  the  further  provision  is  that  "  where  any 
offender  is  committed  in  any  district  other  than  that  where  the  offense  is  to  be 
tried,  it  shall  be  the  duty  of  the  judge  of  the  district  wiiere  such  offender  is 
imprisoned,  seasonably  to  issue,  and  the  marshal  to  execute,  a  wa?^rant  for  his 
7*e?Jioval  to  the  district  cohere  the  trial  is  to  he  had^^  (R.  S.,  sec.  1014).  On  the 
proceedings  before  him,  the  district  judge  refused  to  issue  the  warrant  of  re- 
moval and  discharged  the  prisoner;  and  the  question  is  whether  his  action  in 
this  case  ought  to  be  reversed. 

§  3185.  The  question  of  the  sufficiency  of  the  indictment  is  not  for  the  court 
in  which  it  is  founds  hut  for  the  court  of  tfie  district  in  which  the  prisoner  is  at 
the  time  application  for  removal  is  made. 

The  district  judge,  in  making  this  order,  proceeded  upon  the  ground  that  he 
might  properly  look  into  the  indictment,  and  if  it  was  fatally  defective  in 
essential  averments  to  constitute  an  offense  triable  in  the  District  of  Columbia, 
he  might  refuse  to  issue  the  warrant  for  the  prisoner's  removal.  It  is  argued 
that  the  question  of  the  sufficiency  of  the  indictment  is  for  the  court  in  which 
it  was  found,  and  not  for  the  district  judge,  on  such  an  application.  Jn  re 
Clarke,  2  Ben.,  540.  I  cannot  agree  to  this  proposition  in  the  breadth  claimed 
for  it  in  the  present  case.  This  provision  devolves  on  a  high  judicial  officer  of 
the  government  a  useful  and  important  duty.  In  a  country  of  such  vast  ex- 
tent as  ours,  it  is  no  light  matter  to  arrest  a  supposed  offender,  and,  on  the 
mere  order  of  an  inferior  magistrate,  remove  him  hundreds,  it  may  be  thou- 
sands, of  miles  for  trial.  The  law  wisely  requires  the  previous  sanction  of  the 
district  judge  to  such  a  removal.  Mere  technical  defects  in  an  indictment 
should  not  be  regarded;  but  a  district  judge  who  should  order  the  removal  of 
a  prisoner  when  the  only  probable  cause  relied  on  or  shown  was  an  indictment, 
and  that  indictment  failed  to  show  any  offense  against  the  laws  of  the  United 
States,  or  showed  an  offense  not  committed  or  triable  in  the  district  to  which 
the  removal  is  sought,  would  misconceive  his  duty  and  fail  to  protect  the  lib- 
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erty  of  the  citizen.  It  is  the  constitutional  right  of  the  citizen  to  be  tried  in 
the  district  in  which  the  offense  imputed  to  him  is  alleged  to  have  been  com- 
mitted, and  not  elsewhere.     Article  2,  section  2. 

§  3186.  when  the  indictment  is  defective  t?ie  district  judge  will  discharge 

the  prisoner. 

In  this  case  the  district  judge  discharged  the  prisoner  on  the  ground  that  the 
indictment  failed  to  show  that  the  alleged  libel  was  published  in  the  District 
of  Columbia,  but  showed  rather  that  the  offense  charged  therein  was  an  offense, 
if  at  all,  against  the  laws  of  Michigan.  If  this  is  a  proper  view  of  the  indict- 
ment, his  action  was  unquestionably  proper.  The  language  of  the  indictment 
is  peculiar.  It  was  only  necessary  for  the  pleader  to  have  averred  that  the 
defendant  did  compose  and  publish  the  libelous  matter,  setting  it  out,  within 
the  District  of  Columbia.  Such  are  the  precedents.  Why  is  it  alleged,  out  of 
the  ordinary  course,  that  the  libel  was  composed  and  written  in  the  form  of  a 
newspaper  article  and  printed  in  the  Detroit  Free  Press,  in  the  state  of  Mich- 
igan, and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  published  in  the 
District  of  Columbia? 

The  district  attorney,  notwithstanding  some  old  English  cases,  very  properly 
admitted  t\iK\. pvhli cation  by  the  defendant  in  the  District  of  Columbia  was 
essential  to  the  offense,  and  that  if  this  libel  was  published  in  Michigan  by 
the  procurement  of  the  defendant,  he  could  be  there  indicted  for  it.  But 
he  contended  that  if  the  paper  containing  the  libelous  article  was  afterwards 
published  (in  the  legal  sense)  by  the  defendant  in  the  District  of  Columbia,  he 
could  also  be  there  indicted  for  it  as  an  offense  against  the  United  States,  and 
he  claimed  that,  in  this  aspect  of  the  question,  the  indictment  was  sufficient  to 
charge  such  an  offense.  Whatever  may  be  the  correctness  of  the  contention 
of  counsel  in  these  respects,  it  seems  to  me  quite  doubtful  whether  the  indict- 
ment intended  to  charge  a  substantive  publication  by  the  defendant  in  the 
District  of  Columbia,  or  any  publication  in  that  District,  except  so  far  as  com- 
posing a  libel  there  for  publication  in  a  newspaper  elsewhere  is  in  law  a  publi- 
cation in  the  District.  This,  without  more,  would  not  be  a  publication  in  the 
District.  Upon  the  authorities,  it  seems  clear  that  if  the  defendant  composed 
a  libel  in  the  District  of  Columbia  with  intent  to  have  it  published  in  a  news- 
paper in  Michigan,  and  it  was  there  published  by  the  defendant's  procurement 
or  consent,  he  would  be  liable  to  indictment  in  the  latter  state.  1  Russell  on 
Crimes,  258,  and  cases  cited;  3  Chitt.  Cr.  L.,  872;  Rex  v,  Johnson,  7  East,  68; 
Commonwealth  v.  Blanding,  3  Pick.,  30i.  But  the  indictment  would  then  be 
for  an  offense  against  the  laws  of  the  state  of  Michigan,  and  not  of  the  United 
States.  Therefore,  the  present  indictment  states  facts  which  show  a  violation 
of  the  laws  of  Michigan.  But  it  is  contended  that  it  also  shows  an  offense 
against  the  laws  of  the  United  States  in  the  District  of  Columbia.  Merely 
composing  the  libel  in  the  District  would  not  be  sufficient,  as  the  whole  corpus 
delicti^  which  includes  publication  in  the  District,- is  essential.  If  it  had  been 
intended  to  charge  that  the  defendant  not  only  wrote  the  libel  in  the  District 
of  Columbia,  but,  after  its  publication  in  the  Detroit  Free  Press,  he  had  also 
published  it  in  the  District  of  Columbia,  in  any  manner  which  in  law  consti- 
tutes a  publication,  the  pleader  should  either  have  followc i  the  precedents  and 
omitted  all  reference  to  the  publication  in  Michigan,  or,  it  he  alleged  such  pub- 
lication, he  should  have  made  a  positive  and  plain  allegation  of  a  substantive 
and   distinct  publication   by  the  defendant  of  the   libel   in   the  District  of 

Columbia. 
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As  above  remarked,  the  most  natural  construction  of  the  indictment  is  that 
it  is  framed  upon  the  erroneous  legal  notion  that  if  a  libel  is  composed  within 
the  District  of  Columbia  for  publication  elsewhere,  and  it  is  accordingly  pub- 
lished, this,  without  more^  is  a  publication  in  the  District,  and  makes  the  offense 
complete.  But  suppose  that  it  can  be  deduced  that  the  pleader  intended  to 
charge  a  distinct  substantive  publication  of  the  libel  by  the  defendant  in 
the  District  of  Columbia,  it  can  hardly  be  exjM?cted  that  the  well-known  re- 
quirements of  certainty  in  the  allegations  of  an  indictment  can  be  disregarded, 
and  that  the  court  will  supply,  by  inference  and  argument,  the  defects  or  omis- 
sions in  the  indictment.  The  most  essential  ingredient  of  libel  is  the  puUica- 
tion;  and  the  all-essential  element  of  the  offense  charged  in  the  present 
indictment  is  the  publication  by  the  defendant  within  the  District  of  Columbia. 
The  uncertainty  of  the  indictment  in  the  latter  respect  is  sufficient  to  vitiate 
it.  As  the  grand  jury  have  not  plainly  said  that  the  defendant  published  the 
article  in  the  District  of  Columbia,  in  addition  to  the  publication  in  Michigan, 
the  court  cannot  intend  that  they  meant  to  say  it.  It  is  a  fundamental  doc- 
trine in  English  and  American  law  that  there  can  be  no  constructive  offenses; 
that  before  a  man  can  be  punished,  his  case  must  be  clearly  within  the  law; 
the  charge  is  to  be  unmistakably  set  forth  in  the  indictment,  and  if  there  be 
uncertainty  or  fair  doubt  whether  the  law  embraces  the  act,  or  the  indict- 
ment sufficiently  charges  the  offense,  the  doubt  is  to  be  resolved  in  favor  of  the 
accused.  United  States  v.  Morris,  14  Pet.,  464:;  United  States  v.  Wiltberger, 
5  Wheat.,  76  (§§  1633-36,  8uj)ra). 

I  have  no  hesitation  in  applying  these  liberal  and  just  principles  to  the  pres- 
ent case,  because  if  libel  in  the  District  of  Columbia  be  an  indictable  offense 
against  the  United  States,  it  is  an  exception,  curiously  brought  about,  to  the 
general  rule  that  there  are  no  common  law  offenses  against  the  general  govern- 
ment, and  because  the  defect  in  the  present  indictment  is  not  merely  formal  or 
technical,  but  goes  to  the  gist  of  the  offense  for  which  the  prisoner  is  sought  to 
be  removed. 

§  3187.  7%^  absence  of  an  allegation  of  a  distinct  publication  of  a  libel  is 
fatal  to  an  indictment  for  such  crime. 

The  provision  (Revised  Statutes,  sec.  731)  that  when  any  offense  is  com- 
menced in  one  district  and  terminated  in  another,  the  trial  mc\y  be  had  in 
either,  and  the  offense  may  be  deemed  to  have  been  committed  in  both,  al- 
though urged  by  the  district  attorney,  has,  in  ray  judgment,  no  application  to 
this  case.  The  argument  is  that  if  the  defendant  composed  the  libel  in  Wash- 
ington, and  sent  it  to  Michigan  for  publication,  and  it  was  there  published,  he 
may  be  tried  in  either  place  in  the  courts  of  the  United  States.  Such  an  ex- 
tension of  the  law  of  libel  can  hardly  be  said  to  have  the  sanction  of  the  En- 
glish coXirts  where  prosecutions  for  libel  have  been  carried  very  far,  and  it 
cannot  be  very  seriously  expected  that  a  court  in  this  country  will  assert  any 
such  alarming  and  dangerous  doctrine.  Not  to  mention  other  fatal  objections 
to  the  argument,  it  is  sufficient  to  advert  to  the  fact  that,  in  the  case  supposed, 
there  is  no  law  in  the  state  of  Michigan,  where  the  offense  is  said  to  have  been 
"terminated,"  making  libel  an  offense  against  the  United  States.  The  order 
of  the  district  court  is  affirmed,  and  the  prisoner  discharged. 
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UNITED  STATES  v.  HASKINS. 
(District  Court  for  California:  3  Sawyer,  262-274.    1875.) 

Statement  of  Facts. —  An  indictment  was  found  in  the  territory  of  Utah 
against  Haskins,  and  an  affidavit  having  been  made  that  the  indictment  (for 
perjury)  was  still  pending,  and  that  Haskins  was  in  California,  a  warrant  was 
issued  on  which  he  was  arrested.  The  question  before  the  court  was  the  legal- 
ity of  his  arrest. 

Opinion  by  Hilltek,  J. 

The  first  question  to  be  answered  is,  whether  in  a  criminal  case  in  which  the 
defendant  has  been  indicted  in  one  district  of  the  United  States,  he  can  be  ar- 
rested and  committed  in  another  district,  in  the  mode  pursued  in  the  present 
case,  and  upon  such  commitment  removed  to  the  district  in  which  the  crime 
charged  was  committed  for  trial. 

§  3188.  An  offender  after  indictment  found  in  one  district  may  he  arrested 
in  any  other  district  and  removed  to  the  proper  place  for  trial, 

While  the  practice  in  the  several  districts  has  not  been  entirely  uniform,  so 
far  as  lean  find  after  a  somewhat  careful  search,  the  propriety  of  an  arrest  and 
removal  substantially  in  the  mode  pursued  by  the.government  in  this  case,  has 
never  been  questioned  by  any  judge.  If  there  be  any  other  mode,  it  is  not  re- 
garded as  the  only  one  or  as  exclusive  of  this.  The  practice  is  so  stated  in 
Conlding's  Treatise,  p.  630,  by  the  author,  as  well  in  cases  of  arrest  after  indict- 
ment found  as  before,  if  the  offense  is  triable  in  some  other  district  than  that  in 
which  the  arrest  is  made.  In  Murray's  Treatise  on  Proceedings  in  the  United 
States  Courts,  p.  29,  the  course  pursued  in  this  case  is  laid  down  as  the  proper 
one,  and  neither  of  these  authors  regards  a  commitment  as  essential,  if  the  pro- 
ceeding is  before  the  district  judge,  to  justify  him  in  issuing  his  warrant  for  the 
removal  of  the  offender. 

In  Exi parte  Alexander,  1  Low.,  530  (§  3194r,  infra),  the  defendant  was  arrested 
and  brought  before  a  commissioner  of  Massachusetts  for  examination,  and  the 
only  evidence  of  probable  cause  was  a  certified  copy  of  an  indictment  returned 
to  the  circuit  court  of  the  United  States  for  Louisiana.  N"o  evidence  was  oflfered 
by  the  defendant.  After  the  defendant  had  been  committed,  the  district  attor- 
ney applied  to  the  district  judge  for  a  warrant  of  removal,  and  the  question 
was,  whether  the  course  pursued  was  the  true  one.  The  learned  judge  of  the 
district  of  Massachusetts  held  that  the  proceedings  had  been  conducted  prop- 
erly, and  said  also  that  there  were  doubts  as  to  whether  the  court  in  Louisiana 
could  issue  a  warrant  to  arrest  the  defendant  wherever  found.  He  held  further, 
that  a  certified  copy  of  the  indictment  was  sufficient  evidence  to  authorize  the 
committing  magistrate  to  commit  the  accused  to  be  bailed  for  trial  in  the  dis- 
trict where  the  indictment  was  pending. 

One  Clark  was  arrested  on  a  warrant  issued  by  a  commissioner  of  New  York 
to  answer  to  a  charge  of  conspiring  to  defraud  the  United  States  in  Michigan. 
A  hearing  was  had,  and  the  proof  thereat  consisted  of  a  copy  of  the  indictment 
found  in  Michigan,  with  further  proof  that  it  was  still  pending  and  that  a  war- 
rant had  been  issued  by  the  court  before  which  it  was  found.  Upon  this  the 
accused  was  committed.  When  brought  before  Judge  Benedict  on  Jtaheas  cor- 
pusy  that  learned  judge  held  the  evidence  to  be  sufficient  and  remanded  him  to 
the  custody  of  the  marshal.  In  doing  so  he  said  that  the  question  was  not 
whether  the  proceedings  in  the  district  court  of  Michigan  would  not  have  been 
sufficient  to  justify  the  arrest  and  detention  of  the  defendant  nad  that  court 
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seen  proper  to  issue  its  bench  warrant  directly  to  the  marshal  of  New  York; 
that  the  proceeding  seemed  to  have  been  an  original  one  in  which  the  indict- 
ment was  introduced  as  evidence  sufficient  to  justify  the  commitment  for  trial 
in  Michigan.     In  re  Clark,  2  Ben.,  540. 

An  application  was  made  to  the  judge  of  the  district  of  Tennessee,  for  a  war- 
rant to  arrest  and  remove  one  Jacobi  to  Arkansas,  for  a  contempt  comraitte<l 
in  the  Arkansas  district.  Jacobi  had  not  been  committed  to  answer,  and  it 
was  held  that  no  warrant  for  the  removal  of  the  accused  m  any  case  can  be 
issued  until  he  has  been  arrested  and  imprisoned;  and  that  if  the  accused 
oflFered  bail  it  was  his  right  to  be  discharged  on  bail.  '*My  opinion  is  also/' 
says  the  judge,  "  that  the  certified  copy  of  the  proceedings  of  contempt  and  the 
attachment  are  sufficient  not  only  to  authorize  the  United  States  attorney  .to 
make  complaint,  but  also  the  issuing  of  a  warrant  precisely  as  a  certified  copy 
of  an  indictment  would  be  in  any  other  case  of  crime,  and  also  prima  facie 
to  justify  the  imprisonment  of  the  defendant  if  he  did  not  give  bail."  United 
States  V,  Jacobi,  4  Am.  L.  T.,  p.  148.  It  was  also  held  in  United  States  v,  Shep- 
ard,  1  Abb.,  431  (§§  3195-99,  infra\  that  a  removal  is  only  authorized  after 
arrest  and  commitment  for  want  of  bail.  So  that  in  the  last  two  cases  it  seems 
to  have  been  considered  that  the  course  taken  by  the  government  in  the  present 
case  is  not  only  the  proper  but  the  only  one. 

There  is  some  correspondence  between  Mr.  Justice  Miller  and  Judge  Love  of 
the  Iowa  district,  bearing  upon  this  question,  reported  in  1  Woolworth,  422.  A 
warrant  had  been  issued  by  a  commissioner  in  Illinois  to  arrest  the  defendant  for 
examination.  The  warrant  and  copies  of  the  affidavits  used  before  the  com- 
missioner were  submitted  to  Mr.  Justice  Miller,  in  Iowa,  for  an  order  to  the 
marshal  of  Iowa  to  make  the  arrest.  This  course  seems  to  have  been  taken  iu 
conformity  with  the  opinion  of  Judge  Drummond.  Justice  Miller,  however,  held 
that  the  accused  could  not  be  removed  before  examination  in  the  district  where 
he  was  arrested.  Judge  Love  agreed  with  this,  and  added  that  his  practice 
was,  in  cases  in  which  an  indictment  had  been  found,  to  have  the  accused 
brought  before  him  for  identification,  and  upon  that  to  issue  his  warrant  for  re- 
moval without  further  examination,  for,  he  says:  "I  hardly  suppose  we  could 
go  behind  the  indictment." 

The  language  of  the  statute  is,  That  for  any  offense  against  the  United 
States,  the  offender  may  be  arrested,  etc.  Nothing  is  said  expressly,  or  by  fair 
implication,  limiting  the  power  to  arrest  and  imprison  or  bail,  to  those  offenses, 
only,  for  which  no  indictment  has  been  found.  The  second  clause  of  section 
33  does,  in  my  judgment,  contemplate  an  examination  before  the  magistrate,  as 
a  prerequisite  to  removal.  But  an  examination  can  be  had  after  indictment  foumi 
as  w^ell  as  before;  if  after,  the  indictment  can  be  used  as  a  piece  of  evidence. 
Whether  in  such  case  the  indictment  is  conclusive,  or  the  merits  of  the  charge 
may  be  gone  into  on  the  examination,  are  questions  not  necessary  now  to  de- 
cide, as  the  defendant  did  not  offer  any  testimony.  The  construction  given  to 
this  section,  by  so  many  eminent  judges,  ought  to  have  great  weight,  especially 
as  for  more  than  eighty  years  it  does  not  seem  to  have  been  departed  from. 

I  conclude,  then,  that  an  offender,  after  indictment  found  in  one  district,  may, 
under  this  section,  be  arrested  and  imprisoned  or  bailed,  as  the  case  may  be,  for 
trial  in  any  other  district  the  courts  of  which  have  cognizance  of  the  offense. 
This  view  is  strengthened  by  the  consideration  that  it  is,  if  not  certain,  at  leiist 
extremely  prQt)able,  there  is  no  other  mode  by  which  the  derendant  can  be  re- 
moved.    The  act  of  congress,  respecting  fugitives  from  justice  (1  St.  at  Large, 
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302),  ia  pursuance  of  article  lY,  section  2,  United  States  constitution,  provides 
a  mode  by  which  offenders  against  state  and  territorial  laws,  who  have  fled 
from  justice,  may  be  delivered  up  to  the  authorities  of  the  state  or  territory 
deraunding  them,  but  makes  no  provision  for  the  case  of  those  persons  who 
have  committed  offenses  against  the  United  States  in  one  district  and  have  fled 
to  another.  If  the  defendant  cannot  be  reached  under  this  act,  and  in  my 
judgment  he  cannot,  there  remains  but  one  other  course  possible  besides  the 
one  adopted  in  the  case  now  under  consideration,  that  is,  for  the  judge  of  the 
district  where  the  indictment  was  found  to  issue  his  warrant  to  the  marshal  of 
this  district,  where  the  defendant  now  is.  Such  a  course  has  been  alluded  to  in 
several  of  the  cases  above  cited,  but  always  with  an  expression  of  doubt  as  to  the 
pgwer  of  the  judge  of  one  district  to  issue  a  warrant  which  will  justify  the 
arrest  of  an  offender  anywhere  in  the  United  States,  or  a  warrant  addressed  to 
the  marshal  of  any  particular  district  outside  of  his  own. 

Section  27  of  the  judiciary  act  provides  that  it  shall  be  the  duty  of  a  mar- 
shal to  execute  throughout  his  district  all  lawful  precepts  directed  to  him,  and 
issued  under  the  authority  of  the  United  States.  In  its  usual  form  a  capias  is 
directed  to  the  marshal  of  that  district  in  which  the  court  issuing  it  has  juris- 
diction to  try  the  offense,  and  commands  him  to  arrest  the  defendant  if  he  shall 
be  found  in  his  district.  By  the  provisions  of  the  act  of  March  2,  1792  (1  St. 
at  Large,  333),  subpoenas  in  criminal  cases  for  witnesses,  in  any  district,  may  run 
into  any  other  district.  There  is  no  similar  provision  in  regard  to  other  process 
in  criminal  cases,  and  this  gives  some  ground  to  conclude  that  congress  having 
expressly  declared  that  one  kind  of  process  might  run  throughout  the  United 
States,  intended  to  exclude  other  process,  not  mentioned,  from  having  such 
operation.  This  point,  however,  is  believed  never  to  have  been  judicially  de- 
termined. Judge  Lowell,  in  1871,  said  he  was  not  aware  of  any  decision  of  a 
court  or  judge  upon  the  question,  but  that  the  power  of  a  judge  to  issue  a  war- 
rant which  would  run  throughout  the  United  States  had  been  much  doubted. 
In  Conkling's  Treatise  it  is  positively  stated  that  a  capias  can  only  be  executed 
within  the  district,  and  when  issued  by  a  district  judge  must  be  directed  to  the 
marshal  of  his  district,  the  criminal  jurisdiction  of  the  judge  being  confined  to 
his  district.  Treatise,  pp.  620,  64:3.  The  attorney-general's  oflBce,  the  late 
Chief  Justice  Taney  being  then  attorney-general,  decided  that  a  judge  of  the 
District  of  Columbia  could  lawfully  issue  a  warrant  for  the  arrest  of  a  person, 
then  in  Virginia,  for  an  offense  committed  in  the  District  of  Columbia.  He 
said,  however,  that  doubts  from  respectable  authorities  having  been  stated,  he 
advised  an  application  to  the  chief  justice  of  the  United  States  for  a  warrant, 
which  he  thought  would  doubtless  be  obeyed  without  question.  2  Op.  Att'y- 
Gen.,  564.  The  same  view  was  takon  by  the  office  in  1SG4,  but  in  this  last  opin- 
ion it  is  also  stated  that  ''  there  is  another  procedure  which  may  be  resorted  to," 
and  reference  is  made  to  section  33  of  the  judiciary  act  (11  Op.,  127).  Thus, 
while  the  procedure  by  simple  warrant  running  throughout  the  United  States 
has  always  been  doubted  and  questioned  when  spoken  of,  that  under  the  thirty- 
third  section  of  the  judiciary  act  seems  never  to  have  been  doubted  as  propei* 
as  well  in  cases  of  arrest  after  indictment  found  as  before.  Certainly  the  pro- 
ceeding by  arrest  and  examination  in  the  district  where  the  defendant  is  found 
before  removal,  is  far  more  merciful  than  the  other,  for  if  the  warrant  of  the 
district  judge  of  Maine  is  authority  for  an  arrest  in  California,  a  person  may  be 
arrested  here  and  conveyed  across  the  continent  without  an  opportunity  even 
to  show  that  the  marshal  has  mistaken  his  identity. 
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§  3189.  A  duhj  authenticated  copy  of  an  indictment  in  one  district  is  sufficient 
[f  uncontradicted  to  authorise  the  arrest  of  the  party  indicted  if  found  in  another 
district. 

The  defendant  has  admitted  that  the  copy  of  the  indictment  is  duly  authen- 
ticated, and  has  raised  no  question  on  its  form  or  substance.  He  has,  however, 
made  the  point,  that  it  is  not  sufficient  proof  of  probable  cause  to  justify  the 
commitment  of  the  defendant.  The  cases  citod  above  show  that  a  certified 
copy  of  an  indictment  is  always  considered  sufficient  for  that  purpose  if  uncon- 
tradicted, and  in  this  case  no  proof  was  ofifered  by  the  defendant.  Such  is  the 
evidence  on  which  the  governor  of  a  state  acts  when  the  extradition  of  a  fugi- 
tive from  justice  is  demanded  under  the  act  of  congress  above  cited.  Section 
1550  of  the  Criminal  Code  of  California  provides  that  a  certified  copy  of  an 
indictment  may  be  received  as  evidence  by  the  examining  magistrate.  So  that 
if  the  language  of  section  33,  that  the  arrest  shall  be  agreeably  to  the  mode  of 
process  against  offenders  in  the  state,  means  that  all  the  proceedings,  and  not 
merely  the  process,  shall  be  governed  by  the  state  law,  this  evidence  may  be 
received  on  an  examination  like  the  present,  and  as  has  been  shown,  is  sufficient 
when  uncontradicted  to  justify  commitment.  In  my  judgment,  then,  the  de- 
fendant must  be  committed  or  bailed  to  answer  for  the  offense  charged,  unless 
the  fact  that  the  district  where  the  offense  is  triable  is  within  the  territory  of 
Utah  precludes  his  removal  to  that  district. 

§  3190.  A  person  arrested  in  a  state  may  upon  proof  of  his  having  been  in- 
dicted in  a  territory  be  removed  to  that  territory  for  trial. 

The  question  for  determination  is,  whether  the  provisions  of  the  thirty-third 
section  of  the  judiciary  act,  touching  the  arrest  and  removal  of  offenders 
against  the  United  States,  must  be  limited  in  their  o|>eration  to  cases  arising  in 
those  districts  which  embrace  a  state  or  some  portion  thereof?  And  the  answer 
must  be  in  the  affirmative  if  the  words  "district  in  which  the  trial  is  to  be  had," 
in  the  third  clause  of  that  section,  refer  only  to  districts  established  or  organ- 
ized under  that  act.  The  act  of  1789  divided  the  United  States  into  thirteen 
districts.  Since  that  time,  as  states  have  been  admitted,  new  districts  have  been* 
organized,  and  so  far  as  I  can  ascertain  it  has  never  been  questioned  that  the 
general  provisions  of  t He  judiciary  act  applied  to  the  new  districts  without  any 
express  enactment  cf  them  for  such  districts;  although  by  a  narrow  construc- 
tion of  the  language  it  uiight  be  held  to  apply  only  to  those  courts  and  dis- 
tricts organized  and  to  which  cognizance  of  crimes  is  given  by  that  act.  The 
provision  is  that  if  the  commitment  of  an  offender  is  in  a  district  other  than 
that  in  which  the  offense  is  to  be  tried,  the  judge  shall  issde  his  warrant  for  the 
removal  of  the  offender  to  the  district  in  which  the  trial  is  to  be  had.  If,  then,  an 
offense  against  the  United  States  may  be  tried  in  a  district  of  Utah  territory, 
there  is  nothing  in  the  language  of  this  provision  necessarily  forbidding  a  con- 
struction which  will  justify  the  removal  of  an  offender  there  for  trial.  The 
organic  act  of  Utah  does  extend  the  constitution  and  laws  of  the  [Jnited  States 
over  the  territory  so  far  as  the  same  may  be  applicable.  It  also  makes  provis- 
ion for  the  organization  of  three  district  courts  therein,  and  further  provides 
"that  each  of.  the  said  district  courts  shall  have  and  exercise  the  same  jurisdic- 
tion in  all  cases  arising  under  the  constitution  and  laws  of  the  United  States  as 
is  vested  in  the  circuit  and  district  courts  of  the  United  States."  Thus  these 
courts  have  cognizance  of  all  offenses  committed  in  their  respective  districts, 
and  as  such  an  offense  can  only  be  tried  in  the  district  where  it  is  committed, 
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the  ofifender,  if  he  escapes  from  the  territory,  must  go  unpunished,  unless  he 
can  be  removed  there  for  trial;  and  this  only  can  be  done  under  and  by  virtue 
of  the  provisions  of  the  judiciary  act.  No  other  provision  of  law  for  such  a 
case  can  be  found,  and  it  does  not  seem  probable  that  congress  has  left  it 
wholly  unprovided  for.  For,  if  it  is  doubtful  that  the  warrant  of  a  district 
judge  of  the  United  States  can  be  executed  out  of  his  district,  it  is  cer- 
tain that  the  warrant  of  a  territorial  judge  cannot  run  out  of  his  terri- 
tory. In  Clinton  u  Englebrecht,  13  Wall,  434,  the  supreme  court  held  that 
there  were  no  "district  courts  of  the  United  States,"  in  the  sense  of  the  con- 
stitution, in  the  territory  of  Utah;  that  although  jurisdiction  was  conferred 
upon  them  to  try  cases  arising  under  the  constitution  and  laws  of  the  United 
States,  this  jurisdiction  was  no  part  of  the  judicial  power  conferred  by  the  con- 
stitution on  the  general  government;  that  these  courts  were  the  legislative 
courts  of  the  territory,  created  in  virtue  of  that  clause  of  the  constitution 
which  authorizes  congress  to  make  all  needful  rules  and  regulations  respecting 
the  territories  of  the  United  States.  It  seems  to  me  to  follow  from  this  that 
the  warrant  of  a  judge  of  a  territorial  court  can  no  more  run  throughout  the 
United  States  than  can  that  of  the  judge  of  a  state  court.  The  case  of  Benner 
V.  Porter,  9  How.,  244,  makes  this  clearer,  if  possible.  The  court  there  say  that 
congress  must  not  only  ordain  and  establish  inferior  courts,  but  the  judges  must 
possess  the  constitutional  tenure  of  office  before  they  can  become  invested  with 
any  portion  of  the  judicial  powers  of  the  Union. 

It  is  doubtless  true  that  the  provisions  of  the  judiciary  act  are,  for  the  most 
part,  confined  in  their  application  to  courts  of  the  United  States  in  the  sense 
of  the  constitution.  In  Ilornbuckle  v,  Toombs,  18  Wall.,  648,  it  was  held  that 
the  clause  in  the  organic  act  of  a  territory  extending  the  laws  of  the  United 
States  over  the  territory  had  the  effect  to  import  laws  of  a  general  character 
and  universal  application,  but  whether,  when  acting  in  the  capacity  of  United 
States  circuit  and  district  courts,  invested  with  the  same  jurisdiction  in  all  cases 
arising  under  the  constitution  and  laws  of  the  United  States,  the  territorial 
courts  were  to  be  governed  by  any  of  the  regulations  affecting  the  circuit  and 
district  courts  of  the  United  States,  was  a  question  stated  but  not  decided. 
Now,  the  provisions  of  section  33  are  of  universal  application,  and  are  plainly 
intended  to  cover  every  offense  against  the  United  States,  committed  within 
the  jurisdiction  of  any  of  its  courts. 

Another  clause  in  the  section  ought  to  be  noticed.  The  language  is  that  the 
ofifender  may  be  imprisoned  or  bailed  for  trial  before  such  "court  of  the  United 
States"  as  by  law  has  cognizance  of  the  offense.  Is  this  intended  as  a  limita- 
tion of  the  power  to  arrest  and  imprison  for  aity  offense  given  in  the  context? 
I  think  not.  The  plain  intention  is  to  provide  for  any  and  every  offense  against 
the  United  States.  The  crime  charged  in  this  case  is  such  an  offense  and  is 
triable  before  the  district  court  of  the  third  judicial  district  of  Utah.  While 
I  he  district  courts  of  Utah  are  neither  state  courts  nor  United  States  courts  in 
the  sense  of  the  constitution,  they  are  still  courts  established  and  organized 
under  the  authority  of  the  United  States,  sitting  in  a  territory  belonging  to  the 
United  States  and  exercising  their  jurisdiction  conferred  upon  them  by  that 
government.  The  whole  territory  is  under  the  plenary  control  of  the  general 
government,  and  the  districts,  while  they  arc  territorial  districts,  are  still  dis- 
tricts within  which  certain  offenses  against  the  United  States  must  be  tried  if 
tried  at  all. 
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§  3191.  Territorial  courts  are  courts  of  tJte  United  States  within  the  meaning 
of  the  judiciary  act,  section  33. 

It  appears  to  me  that,  although  the  district  courts  of  Utah  are  not  courts  of 
the  United  States  as  defined  in  Clinton  v.  Englebrecht,  they  are,  in  another 
sense,  not  improperly  styled  courts  of  the  United  States,  as  being  organized  by 
that  government  under  the  authority  to  make  needful  regulations  for  the  terri- 
tories. They  are  spoken  of  as  such  in  acts  of  congress  and  in  opinions  of  the 
supreme  court.  Thus,  in  Hunt  v.  Palao,  4  How.,  5S9,  the  territorial  court  of 
Florida  is  spoken  of  as  a  court  of  the  United  states  in  contradistinction  to  a 
state  court,  and  in  Clinton  v.  Englebrecht,  the  court  speak  of  these  courts  as 
acting,  in  cases  arising  under  the  constitution  and  laws  of  the  United  States, 
"as  circuit  and  district  courts  of  the  United  States."  So  far,  then,  as  these 
courts  have  exclusive  jurisdiction  over  crimes  committed  against  the  United 
States,  they  may,  it  seems  to  me,  be  held  to  be  included  in  the  term  "courts  of 
the  United  States"  as  used  in  the  thirtythird  section  of  the  judiciary  act  I 
cannot  see  that  any  sound  rule  of  construction  is  violated  by  so  doing.  The 
act  is  remedial  in  its  character,  and  I  do  not  find  any  good  ground  for  giving 
it  so  narrow  and  technical  a  construction  as  is  contended  for  by  the  defendant, 
the  practical  effect  of  which  must  be  to  leave  ofiFenses  committed  in  a  territory 
where  they  cannot  be  reached  or  punished  if  the  offender  succeeds  in  escaping 
to  some  state. 

My  conclusion  is  that  the  defendant  must  be  committed,  unless  he  give  bail 
in  the  sura  of  $3,000  to  answer  to  the  charge  against  him  before  the  court  to 
which  the  indictment  was  returned.  If  bail  be  not  given,  a  warrant  for  his  re- 
moval will  be  issued  as  the  law  directs. 


IN  RE  DOIG. 
(Circuit  Court  for  California:  4  Federal  Reporter,  198-197.    1880.) 

Opinion  by  Hoffman,  D.  J. 

Statement  of  Facts. —  The  return  of  the  marshal  shows  that  he  holds  the 
prisoner  by  virtue  of  a  commitment  by  United  States  Commissioner  O'Beirng, 
commanding  him  to  receive  into  his  custody  and  safely  keep  the  said  Thomas 
Doig  to  await  the  action  in  the  premises  of  the  United  States  district  judge  for 
the  district  of  California.  The  offense  for  which  the  petitioner  was  committed 
is  described  in  the  commitment  as  follows:  "That  on  or  about  the  19th of 
April,  1880,  in  the  district  of  Oregon,  and  within  the  jurisdiction  of  the  district 
court  of  the  United  States  for  said  district,  he,  the  said  Thomas  Doig,  having 
then  and  there  control  and  management  of  a  certain  steam-vessel  called  the 
Great  Republic,  as  a  pilot,  did,  by  his  misconduct,  negligence,  and  inattention 
to  his  duty  as  said  pilot,  cause  the  death  by  drowning  of  the  first  oflScer  and 
others  of  the  crew  of  said  ship,  or  vessel,  whose  names  are  to  me  ur- 
known."  The  complamt  on  which  th6  original  warrant  of  arrest  was  issued 
charged  the  prisoner  with  the  offense  of  manslaughter  on  the  high  seas,  bui  it 
appears  by  the  commitment,  and  is  admitted  by  the  district  attorney,  that  the 
only  evidence  produced  to  the  committing  magistrate  was  a  certified  copy  of 
an  indictment  found  by  the  grand  jury  of  the  United  States  for  the  district  of 
Oregon. 
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§  3192.  A  district  Judge  should  refuse  a  warrai^tfor  the  removal  of  a 'prisoner 
where  it  appears  hy  the  indictment  that  the  act  with  which  he  is  chargei  is  no 
offense  against  the  United  States,  and  no  trial  can  he  had  in  the  dist7nct  to  which 
Ids  removal  is  asked. 

It  is  contended,  on  behalf  of  the  petitioner,  that  the  indictment  nowhere 
alleges  the  crime  to  have  been  committed  on  the  high  seas  or  within  the  district 
of  Oregon ;  but,  on  the  contrary,  it  affirmatively  appears  that  the  offense,  if  any, 
was  committed  in  Washington  territory.  The  district  attorney  objects  to  the 
consideration  by  the  court  of  this  question,  and  contends  that  the  duty  of  the 
district  judge  in  the  premises  is  purely  ministerial,  and  restricted  to  issuing  a 
warrant  for  the  removal  of  the  prisoner  "to  the  district  where  the  trial  is  to 
be  had."  K.  S.,  1014.  This  view  of  the  powers  and  duties  of  the  district 
judge  in  this  class  of  cases,  or  of  the  powers  and  duties  of  the  circuit  or  district 
court,  when  the  prisoner  is  brought  before  it  on  haheas  corpm,  cannot  be  main- 
tained. In  the  case  of  Li  re  Biiell,  3  Dill.,  116  (g§  3183-87,  supra),  the  ques- 
tion was  presented,  under  circumstances  very  similar  to  those  of  the  case  at 
the  bar,  to  the  circuit  court  for  the  eighth  circuit.  Buell  was  arrested  and  com- 
mitted in  Missouri  for  trial  in  the  District  of  Columbia  on  an  indictment? 
found  in  that  District,  charging  him  with  having  written  a  libel  therein,  which 
he  afterwards  published  in  Dv3troit.  It  was  contended  there,  as  here,  that  the 
question  of  the  sufficiency  of  the  indictment  was  for  the  court  in  which  it  was 
found,  and  not  for  the  district  judge  on  an  application  for  the  warrant  of  re- 
moval. On  this  Judge  Dillon  observes:  "I  cannot  agree  to  the  proposition  in 
the  breadth  claimed  for  it  in  the  present  case.  The  provision  devolves  on  a 
high  judicial  officer  of  the  government  a  useful  and  important  duty.  In  a 
country  of  such  vast  extent  as  ours,  it  is  not  alight  matter  to  arrest  a  supposed 
offender,  and,  on  the  mere  order  of  an  inferior  magistrate,  remove  him  hun- 
dreds, it  may  be  thousands,  of  miles  for  trial.  The  law  wisely  requires  the 
previous  sanction  of  the  district  judge  to  such  removal.  Mere  technical  defects 
in  an  indictment  should  not  be  regarded,  but  a  district  judge  who  should  order 
the  removal  of  a  prisoner,  when  the  only  probable  cause  relied  on  or  shown 
was  an  indictment,  and  that  indictment  failed  to  show  an  offense  against  the 
United  States,  or  showed  an  offense  not  committed  or  triable  in  the  district  to 
which  the  removal  is  sought,  \vould  misconceive  his  duty,  and  fail  to  protect 
ihc  liberty  of  the  citizen.  It  is  the  constitutional  right  of  the  citizen  to  be 
tried  in  the  district  in  which  the  offense  imputed  to  him  is  alleged  to  have 
been  committed,  and  not  elsewhere.     Article  2,  §  2." 

The  case  of  In  re  Clark.  2  Ren.,  540,  is  not  opposed  to  this  view  of  the  duty 
of  the  district  judge  in  cases  of  this  description.  The  prisoner  was  remanded, 
but  the  court  advised  that,  upon  such  a  proceeding,  "  the  indictment  must  be 
held  sufficient  unless  it  he  so  defective  in  the  material  averments  that  it  xoould  he 
the  manifest  duty  of  the  court  hifore  which  it  \cas  presented  hy  the  grand  jury  to 
decline  to  take  action  upon  itP  Independently  of  these  authorities,  I  should 
have  felt  no  hesitation  in  holding  that,  where  a  district  judge  is  applied  to  for 
a  warrant  of  removal,  and  it  appears  from  the  indictment  on  which  the  war- 
rant is  asked  that  the  act  alleged  does  not  constitute  an  offense  against  the 
United  States,  or  that  no  trial  can  be  had  in  the  district  to  which  the  removal 
is  sought,  it  is  his  duty  to  refuse  the  u-arrant.  I  proceed  to  consider  whether 
the  indictment  in  this  case  is  so  defective  in  material  averments  that  it  would 
be  the  manifest  duty  of  the  court  to  which  it  was  presented  to  decline  to  take 
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action  upon  it.  The  indictment  alleges,  in  substance,  that  Thomas  Doig,  on  the 
19th  of  April,  1879,  in  the  district  of  Oregon,  and  x^nthin  the  jurisdiction  of 
the  district  court  of  the  United  States  for  the  district  of  Oregon,  was  a  pilot 
of  steam  vessels  from  and  over  the  Columbia  river  bar  and  along  the  Columbia 
river  to  Astoria,  in  said  district  of  Oregon.  This  is  the  only  jurisdictional 
averment  to  be  found  in  the  indictment.  The  instrament  then  alleges  that  on 
the  said  19th  of  April,  1879,  the  steamer  Great  Republic  was  "making  a  voy- 
age from  San  Francisco,  in  the  state  of  California,  to  Portland,  in  said  district 
of  Oregon,  .  .  .  and  had  on  board  then  and  there  the  said  Thomas  Do.g 
as  pilot,  etc.;  that  said  steamer,  with  said  officers,  etc.,  on  board,  arrived  on  her 
said  voyage  off  the  Columbia  river  bar,  at  or  near  the  automatic  buoy,  at  12 :32 
A.  M.  of  the  19th  of  April;  that  the  master  then  and  there  delivered  the  ves- 
sel to  Doig  to  be  by  him  navigated,  etc.,  as  pilot  as  aforesaid,  .  .  .  over 
the  said  Columbia  river  bar  and  to  Astoria,  as  aforesaid ;  that  said  Doig  re- 
ceived the  vessel,  etc.,  into  his  exclusive  charge  as  such  pilot,",  etc. 

The  indictment  further  avers,  in  substance,  that  the  night  was  too  dark  to 
admit  of  the  vessel  being  safely  navigated;  that  it  was  the  duty  of  said  Doig, 
as  pilot  as  aforesaid,  to  detain  the  vessel  outside  the  said  bar  until  she  could 
be  navigated  in  safety;  that  he  neglected  his  duty  in  that  behalf,  and  that  be 
then  and  there  misconducted  himself  as  such  pilot,  and  negligently  undertook 
then  and  there  to  take  and  navigate  the  said  vessel  in  said  darkness  over  tiie 
said  Columbia  river  bar,  and  to  Astoria  aforesaid,  and  that  by  reason  of  his  said 
misconduct,  negligence  and  inattention  to  his  duty  as  pilot  as  aforesaid,  he,  the 
said  Thomas  Doig,  as  such  pilot,  ran  the  said  vessel  ashore  on  Sand  island,  in  sai>l 
Columbia  river,  and  said  vessel  was  then  and  there  wrecked  and  lost,  and  liie 
certain  persons  whose  names  are  to  the  jurors  unknown,  were  by  the  said  miscon- 
duct, etc.,  of  said  Thomas  Doig,  as  pilot  as  aforesaid,  then  and  there  drowned; 
that  by  reason  of  said  misconduct,  etc.,  and  the  destruction  of  the  lives  of  said 
officers,  the  said  Doig  became,  and  was,  and  is  guilty  of  manslaughter,  contrary' 
to  the  form  of  the  statutes,  etc. 

§  3 1 93.  Under  section  63ji4^  Revised  StatuteSy  the  destruction  of  human  life  is 
the  essence  of  the  offense. 

The  section  of  the  Revised  Statutes  under  which  this  indictment  is  dravrn 
is,  so  far  as  is  material  to  this  case,  in  substance  as  follows:  "Every  captain, 
engineer,  j?z^^,  ...  by  whose  misconduct,  negligence  or  inattention  to  his 
duties  the  life  of  any  person  is  destroyed,  .  .  .  shall  be  deemed  guilty  of 
manslaughter."  It  is  not  sufficient,  under  this  statute,  that  the  officer  has 
been  guilty  of  misconduct,  negligence  and  inattention  to  duty.  Human  life 
must  have  been  destroyed.  The  destruction  of  life  is  the  essence  of  the  oflfense. 
Misconduct,  however  gross,  is  innocent  under  this  section  unless  it  be  the  cause 
of  the  manslaughter.  It  is  evident,  therefore,  that  the  offender  is  guilty,  not 
when  the  misconduct  or  negligence  occurred  (it  may  be  at  the  beginning  of  the 
voyage  or  trip  of  the  steamer),  but  where  that  misconduct  bore  fruit  by  caus- 
ing  the  death  of  a  human  being.  The  first  clause  of  the  indictment  naerely 
avers,  as  we  have  seen,  that  Thomas  Doig,  on  the  19lh  of  April,  1879,  in  the 
district  of  Oregon,  and  within  the  jurisdiction  of  the  court,  was  a  pilot.,  etc. 
It  does  not  even  allege  that  he  was  then  engaged  within  the  district,  or  within 
the  jurisdiction  of  the  court,  in  the  performance  of  his  duties  as  such  pilot.  It 
further  avers  that  on  the  19th  of  April,  1879,  the  Great  Republic  was  "making 
a  voyage  from  San  Francisco  to  Portland,"  and  that  on  that  day  she  arrived 
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cflf  the  Colurabiii  river,  at  or  near  the  automatic  buoy;  that  Doig  then  and 
there  took  charge  o^'  her,  and  that  by  his  misconduct  she  was  wrecked  on  Sand 
island,  where  the  lo;s  of  life  by  drowning  occurred. 

It  is  not  alleged  that  the  steamer  was,  at  any  time  while  Doig  had  charge  of 
her,  withm  the  jurisdiction  of  the  court.  It  is  not  averred  that  she  was  on  the 
high  seas,  or  that  she  was  within  the  district.  It  is  not  averred  that  the  auto- 
matic buoy,  where  the  alleged  misconduct  commenced,  is  within  the  jurisdic- 
tion of  the  court,  or  within  the  district  of  Oregon;  nor  is  either  of  these  aver- 
ments made  with  respect  to  Sand  island,  where  the  deaths  by  drowning  occurred, 
and  where  the  offense  of  manslaughter  was  committed.  But  this  is  not  all.  It 
oflBrmatively  appears,  from  an  examination  of  the  statutes  which  define  the 
northern  boundary  of  Oregon,  an  inspection  of  the  official  charts  of  the  coast 
survey,  and  the  testimony  of  an  expert  who  identifies  the  natural  objects  called 
for  in  the  description  of  the  boundary  line  contained  in  the  statutes  and  laid 
down  on  the  chart,  that  Sand  island  is  not  within  the  district  of  Oregon,  but  is 
within  the  boundaries  of  Washington  territor3^  The  offense  is,  therefore,  not 
justiciable  in  the  district  of  Oregon,  and  the  United  States  courts  of  Oregon  are 
without  jurisdiction  to  try  the  offender.  The  analogy  between  this  case  and 
In  re  Buell,  decided  bj'  Judge  Dillon,  is  thus  seen  to  be  perfect.  In  that  case, 
as  in  this,  the  indictment  showed  on  its  face  that  the  offense  was  not  committed 
within  the  jurisdiction  of  the  court  in  which  the  indictment  was  found.  The 
prisoner  must  be  discharged. 

IN  RE  ALEXANDER. 
(District  Court  for  Massachusetts:  1  Lowell,  530-533.     1871.) 

Statement  of  Facts. —  The  district  attorney  made  application  to  have  Alex- 
ander sent  to  Louisiana  for  trial.  There  was  a  certified  copy  of  the  indictment 
against  him. 

Opinion  by  Lowell,  J. 

When  an  indictment  has  been  found  in  one  judicial  district  of  the  United 
States  against  a  defendant  not  then  within  the  jurisdiction,  it  has  been  much  . 
doubted  whether  the  court  in  that  district  can  issue  its  warrant  to  arrest  the^'^ 
defendant  wherever  he  may  be  found  within  the  United  States.  The  late  Chief 
Justice  Taney,  when  attorney-general,  gave  it  as  his  opinion  that  the  power 
was  possessed  by  the  courts.  2  Opinions  Attorneys- General,  564.  And  this 
appears  to  be  still  the  opinion  of  the  office.  11  Opinions,  127.  I  am  not 
aware  of  any  decision  of  a  court  or  judge  upon  the  point,  and  it  is  not  neces- 
sary to  decide  it  now. 

§  3194.  A  copy  of  an  indictment  found  in  a  United  States  court  in  another 
district  is  competent  and  iufficient  evidence  to  justify  the  sending  of  the  de- 
fendant to  that  district. 

That  course  not  having  been  pursued,  the  next  question  is  whether  a  copy  of 
the  indictment  is  sufficient  evidence  to  authorize  a  committing  magistrate  out 
of  the  district  to  cause  the  accused  person  to  be  bailed  for  trial  in  the  district 
in  which  the  indictment  was  found.  The  point  taken  by  the  defendant  is,  that 
be  ought  to  be  confronted  with  his  witnesses  before  the  magistrate,  as  well  as 
at  the  final  trial.  The  law  of  Massachusetts  seems  to  require  this  (Gen.  Stats., 
cli.  170,  §  10,  etc.),  and  it  is  copied  from  the  Revised  Statutes,  oh.  135.  I  have 
been  unable  to  trace  it  further  back  than  the  Revised  Statutes,  and  I  am  in- 
formed  that  the  practice  both  here  and  in  Maine  is,  and  so  far  as  is  known 


g  8194.  CRIMES  AND  CRIMINAL  PROCEDURE. 

always  has  been,  to  receive  affidavits  and  other  written  evidence  in  proper 
cases  on  these  preliminary  hearings  before  commissioners.     Sjch  a  course  was 
sanctioned  by  the  supreme  court  of  the  United  States  in  Bollraan's  Case,  4 
Cranch,  128;  and  this  decision  was  acted  on  and  explained  by  Chief  Jusike 
Marshall  in  Burr's  trial,  pp.  11, 16, 97.     Judge  Conkling,  in  his  Treatise,  p.  631, 
represents  this  to  be  the  true  practice,  and  it  has  been  usually  followed,  I  be- 
lieve, in  the  several  circuits,  as  appears  by  the  following  cases:  In  re  Clark.  2 
Ben.,  540;  United  States  v.  Shepard,  1  Abb.,  431  (§§  3195-99,  infra).    So,  too, 
in  extradition  between  the  several  states  under  the  constitution  and  act  of  con- 
gress, such  evidence  is  admitted.     The  precise  question  undoubtedly  is,  what 
evidence  was  admitted  in  such  cases  in  Massachusetts  in  17S9?     United  State* 
V,  Reid,  12  How.,  361  (g§  2694-99,  8upra).     But  the  law  of  Massachusetts  may 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have  been  the  same 
wiih  that  of  New  York  and  Virginia,  and  with  the  common  law  of  England, 
o*'  which  the  cases  cited  are  evidence;  and  the  practice  conforms  to  this  vievv. 
Although  it  has  been  usual  both  in  England  and  America  to  examine  witnesvs 
betore  the  committing  magistrate  in  the  presence  of  the  accused,  yet  this  h  .^ 
never  been  an  essential  prerequisite  to  holding  an  accused  person  to;*  irial.    llo 
might  always  be  arrested  on  the  warrant  of  a  coroner  or  of  a  court  npoa  aii 
ex  parte  examination  before  a  coroner's  jury  or  a  grand  jury.     The  indjcimeui 
in  ihe  district  in  which  it  is  found  is  an  ex  parte  proceeding,  but  since  it  is 
found  upon  oath,  and  after  the  examination  of  witnesses,  it  has  a  presumption 
o   validity.     Before  the  commissioner  it  is  only  a  piece  of  evidence,  to  be  sure, 
and  may  be  met  and  controlled,  but  when  it  stands  by  itself,  and  uncontra- 
dicted, it  seems  to  be  enough  according  to  our  practice  to  authorize  the  warrant. 

Warrant  to  mue. 

UNITED  STATES  v.  SHEPARD. 
(District  Court,  Eastern  District  of  Michigan:  1  Abbott,  431-140.     1870.) 

Statement  op  Facts. —  Information  charging  defendant  with  knowingly  and 
fraudulently  bringing  into  the  United  States  personal  property  in  violation  of 
the  act  of  July  18,  180G,  section  4.     Motion  to  quash  the  indictment. 

Opinion  by  Witiiey,  J. 

The  facts  exhibited  as  the  grounds  of  the  motion  are,  that  the  information 
upon  which  the  government  seeks  to  hold  the  defendant  to  answer  and  trial 
was  filed  by  the  district  attorney  without  oath  or  proof  of  probable  cause,  ami 
without  application  to  or  leave  of  court.  Before  the  information  was  filed, 
complaint  was  made  before  a  commissioner  at  Detroit,  and  a  warrant  for  the 
arrest  of  the  accused  was  issued  to  the  marshal  of  the  eastern  district  of  Mich- 
igan. But  the  accused  being  absent  from  the  city  no  arrest  was  made  upon 
the  warrant.  The  information  was  then  tiled  by  the  district  attorney,  as  above 
stated.  As  no  arrest  could  be  or  was  made  upon  the  warrant  issued  by  the 
commissioner,  the  arrest  and  holding  to  bail  rests  solely  on  the  information. 
A  certified  copy  of  the  information  was  taken  to  Chicago,  when  the  district 
judge  of  the  northern  district  of  Illinois,  on  proof  of  the  identity  of  the 
accused,  but  upon  no  other  evidence  of  probable  cause  than  such  copy,  indorseii 
thereon  his  warrant  for  the  arrest  of  defendant,  and  for  his  removal  to  this 
district  for  trial.  Defendant  was  arrested  and  brought  to  this  city;  here  te 
was  taken  before  the  United  States  commissioner,  waived  examination,  an«i 
gave  bail  for  his  appearance  to  answer  the  charge  contained  in  the  information. 
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The  court  will  consider  three  questions  involved  by  the  motion  to  quash. 
1.  Was  the  arrest  lawful,  and,  if  not,  can  the  defendant  be  held  to  answer?  2. 
Is  the  information  legally  sufficient,  the  names  of  the  witnesses  for  the  prose- 
cution not  being  indorsed  thereon  ?  3.  Can  a  person  be  held  to  answer  for  an 
offense,  not  capital  or  infamous,  on  an  information  filed  by  the  law  officer  repre- 
senting the  government? 

The  first  question  is  answered  by  the  fourth  constitutional  amendment,  which 
declares  that  "  no  warrant  of  arrest  shall  be  issued  but  upon  probable  cause 
supported  by  oath  or  affirmation,"  etc.  Had  there  been  any  showing  for  the 
arrest  at  Chicago,  supported  by  oath  or  affirmation,  this  court  could  not  in- 
quire whether  the  showing  was  sufficient  to  justify  the  issuance  of  the  war- 
rant by  the  district  judge  of  Illinois;  but  when  it  is  alleged  there  was  no 
showing  supported  by  oath  or  affirmation,  and  the  illegality  of  the  warrant  is 
made  the  basis  for  arresting  all  further  proceedings  in  the  cause,  it  is  our  duty 
to  inquire  whether  the  fact  is  as  asserted. 

§  3195*  Where  an  information  is  not  supported  by  affidavit^  a  warrant  of 
arrest  is  not  atU/iorized. 

We  have  already  stated  what  is  proved  here, —  namely,  that  the  certified 
copy  of  the  warrant  was  all  that  was  shown  to  procure  the  order  of  arrest. 
The  constitution  declares  that  '^  no  warrant  of  arrest  shall  issue  but  upon  prob- 
able cause,"  etc. ;  the  information  is  not  supported  by  oath  or  affirmation ;  it  fol- 
lows, as  a  corollary,  that  the  warrant  was  not  authorized.  There  was  no  proof  of 
probable  cause,  supported  by  oath  or  affirmation  to  justify  it.  Doubtless,  the 
learned  judge  who  issued  the  warrant  acted  upon  the  presumption  that  the 
proceedings  here  had  been  such  as  to  establish  probable  cause;  treating  the  iri- 
lormation  as  having  been  tiled  upon  cause  shown,  and  regarding  the  certified 
copy  as  aflfording  the  same  evidence  as  a  certified  copy  of  an  indictment  would 
furnish,  when  the  evidence  of  probable  cause  is  presumed  to  have  been  given 
to  the  grand  jury.  It  now  turns  out  that  the  proceeSings  anterior  to  the  issu- 
ance of  the  warrant  laid  no  foundation  for  the  arrest,  and  all  proceedings 
based  upon  such  unlawful  arrest  must  fail. 

§  3196.  A  warrant  of  removal  of  an  accused  is  authorized  only  xohere  he  has 
been  arrested  and  committed  for  want  of  bail  in  a  bailable  case. 

Under  the  question  we  have  been  considering,  a  point  was  made  that  the, 
warrant  to  remove  defendant  from  Chicago,  in  one  district,  to  Detroit,  in  an- 
other district,  was  unauthorized  under  the  fads  exhibited.  The  only  act  of  con- 
gress upon  the  subject  of  the  arrest  and  removal  of  offenders  against  the  laws  of 
the  United  States  is  that  of  September  21,  1789,  §  33  (1  Scat,  at  L.,  91),  in 
reference  to  removal  of  offenders  in  one  district,  to  be  tried  in  another.  It  is 
this:  "If  such  commitment  of  the  offender  .  .  .  shall  be  in  a  district 
other  than  that  in  which  the  offender  is  to  be  tried,  it  shall  be  the  duty  of  the 
judge  of  that  district  where  the  delinquent  is  imprisoned  seasonably  to  issue, 
and  of  the  marshal  of  the  same  district  to  execute,  a  warrant  for  the  removal 
of  the  offender  ...  to  the  district  in  which  the  trial  is  had."  By  con- 
sulting the  previous  portions  of  this  section,  in  connection  with  the  clause  I 
have  read,  it  will  appear  that  the  warrant  of  removal  is  authorized  only  where 
the  offender  has  been  first  arrested  and  committed  for  want  of  bail,  in  a  bail- 
able case.  The  statute  does  not  seem  to  contemplate  or  warrant  removing  a 
person  from  one  district  to  another  in  the  summary  way  pursued  in  this  case. 
lie  is  first  to  be  taken  before  the  proper  officer,  who  is  to  examine  as  to  the 
crime  alleged  against  the  accvised.     If  there  be  not  probable  cause  of  his  guilt, 
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he  is  entitled  to  be  discharged ;  whereas,  if  there  be  found  reasonable  cause  for 
holding  the  accused  to  answer,  upon  tendering  sufficient  bail,  he  is  entitled  to 
his  discharge  from  arrest.  Only  on  failure  to  give  bail,  in  a  bailable  case,  can 
he  be  committed. 

Defendant  was  at  liberty  in  the  city  of  Chicago;  was  arrested  and  immedi- 
ately removed  to  Detroit,  without  opportunity  to  confront  the  chart^e  at  the 
place  of  his  arrest.  We  are  at  a  loss  to  understand  how  the  defendant  could 
thus  be  dealt  with  under  the  statute.  Suppose  defendant  had  been  a  resident 
of  Galveston,  in  Texas,  or  San  Francisco,  in  California,  instead  of  Chicago,  and 
was  thus  arrested  and  summarily  removed  nearly  across  the  continent,  before 
having  the  opportunity  of  meeting  the  charge  on  which  he  was  arrested.  We 
will  suppose,  when  examined  here,  before  the  proper  officer  upon  the  charge,  it 
should  turn  out  that  the  charge  is  not  sustained.  Docs  not  this  plainly  illus- 
trate the  wrong  and  injury  which  may  be  done  to  a  citizan  under  such  forms 
of  legal  proceedings?  We  regard  the  removal  as  having  been  wholly  without 
the  authority  of  law. 

§  3197.  State  laws  do  not  control  in  criminal  cases  on  questiofis  of  pro- 
cedure. 

In  reference  to  the  second  question,  we  remark  that  state  laws  do  not  control 
in  criminal  proceedings  in  the  United  States  courts,  either  in  the  mode  or  form 
of  charging  the  offense,  in  the  rules  of  evidence,  or  in  the  manner  of  conduct- 
ing the  trial.  On  the  contrary,  the  proceedings  throughout  are  according  to 
the  course  of  the  common  law,  except  so  far  as  has  been  otherwise  provided  by 
the  laws  of  cbr;,'ress  or  by  constitutional  provision.  United  States  v,  Reid, 
13  How.,  365  (§§  2694r-99,  supra).  It  was  not  required  by  the  common  law 
that  the  names  of  witnesses  for  the  prosecution  should  be  indorsed  on  the  in- 
dictment or  information,  and  there  is  no  act  of  congress  requiring  it.  In  trea- 
son, a  list  of  the  government  witnesses  is  to  be  furnished  to  the  accused.  The 
Michigan  statute  does  require  the  names  to  be  indorsed  on  the  indictment;  but 
if  the  state  statute  governed  our  proceedings,  we  should  regard  this  provision  as 
directory,  and  the  omission  as  not  afi'ecting  the  validity  of  the  indictment  or 
information.  The  other  question  to  be  considered  presents  an  interesting  in- 
quiry. We  have  said  the  common  law  governs  in  criminal  cases  in  the  United 
States  courts;  hence  the  question  whether  the  accused  can  be  held  to  answer  to 
a  criminal  information  must  be  solved  by  determining,  first,  what  is  the  com- 
mon law  on  that  subject;  and,  second,  what  modifications  have  been  effected 
through  the  laws  of  congress  or  the  constitution.  The  English  system  of  juris- 
prudence brought  by  our  ancestors  as  the  common  law,  and  those  statutes  of  par- 
liament applicable  to  the  situation  ©f  the  colonies,  which  extended  to  them  and 
were  adopted  by  usage  or  acts  of  assembly,  have  been  by  the  United  Stat^i 
courts  held  to  be  the  common  law  of  this  country.  Patterson  v.  Winn,  5  Pet., 
2il. 

At  the  time  of  the  Revolution  and  of  the  adoption  of  the  constitution,  ii 
was  the  practice  in  the  court  of  king's  bench  for  the  king's  attorney-gener.ii 
to  file  informations  in  the  name  and  behalf  of  the  king,  in  a  class  of  cases  noi 
above  the  grade  of  misdemeanors,  without  any  previous  showing  to  the  couri. 
but  in  the  discretion  of  that  officer.  This  discretion  was  not,  however,  exer- 
cised, except  in  cases  where  the  offense  tended  to  disturb  or  endangjr  the  king's 
government,  or  to  molest  him  in  the  regular  discharge  of  his  royal  functions, 
and  where  delay  w^ould  be  dangerous.  There  was  another  class  of  offenses  o* 
the  same  grade,  which  could  be  proceeded  against  by  information  filed  by  the 
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nnsUNof  the  crown  office  —  a  person  appointed  as  the  king's  attorney  to  prose- 
cut  u  ill  bcliulf  of  the  public,  on  complaint  made  by  a  subject  or  by  a  common 
i.i former.  This  officer  could  not  substitute  an  information  for  the  indictment 
(f  a  grand  jury,  unless  upon  a  showing  and  leave  of  court.  The  practice  was 
to  present  affidavits  of  the  offense,  and  move  the  court  for  a  rule  on  the  accused 
to  show  cause,  and  if  the  affidavits  were  not  sufficiently  answered  leave  was 
granted  to  file  a  criminal  information  in  cases  below  the  degree  of  felony. 
4  Bi.  Com.,  308-9,  311;  1  Ch.  Cr.  L.,  845-6,  849,  856.  Now  what  changes  have 
been  produced  by  the  constitution  or  laws  of  the  United  States,  affecting  the 
practice  in  form  or  substance,  so  far  as  regards  the  question  at. bar?  Congress 
has  passed  no  law  on  the  subject,  and  the  only  constitutional  provision  affecting 
the  question  is  the  fifth  amendment,  proposed  the  ^ame  year  that  the  original 
instrument  went  into  operation  — 1789.  It  declares,  "  No  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime,  unless  upon  a  presentment 
or  indictment  of  a  grand  jury,"  etc. 

§  3198.  All  offenses  not  capital  nor  infamous  may  he  prosecuted  by  infor- 
mation or  by  indictment. 

Congress  by  proposing,  and  the  states  by  ratifying,  that  amendment,  left  all 
oflFenses  not  capital  or  infamous  to  be  prosecuted  by  information  or  by  indict- 
ment, as  the  circumstances  of  each  case  should  seem  to  require,  and  as  the 
common  law  would  sanction.  Indeed,  this  constitutional  provision  produced  no 
change  in  the  practice  or  law,  except,  perhaps,  as  regards  a  class  of  misdemeanors 
regarded  as  infamous  crimes,  and  which  might,  bafore  the  amendment,  be 
prosecuted  by  information.  The  amendment,  however,  fixed  the  matter  beyond 
the  i)ower  of  congress  or  the  courts  to  alter  the  course  of  proceeding  in  bring- 
ing forward  a  charge  of  crime,  in  the  class  of  cases  embraced  by  the  provision. 
We  regard  the  converse  of  the  fifth  amendment  to  be  that  persons  may  be  held 
to  answer  for  crimes  other  than  such  as  are  capital  or  infamous,  upon  infor- 
mation or  indictment,  according  to  the  course  of  the  common  law.  We  have 
examined  all  the  cases  referred  to  by  counsel,  and  find  no  well  considered  de- 
cision which  conflicts  with  the  views  we  have  expressed,  and  therefore  we  con- 
clude that,  so  far  as  the  question  rests  on  the  common  law,  it  is  the  right  of  the 
government,  by  its  proper  law  officer,  the  district  at.torney,  to  charge  offenses 
against  individuals  through  the  forms  and  mode  of  informations. 

There  are,  however,  two  considerations  growing  out  of  this  subject  to  which 
we  should  allude  to  give  a  proper  understanding  of  our  full  views.  It  was 
said  on  the  argument  that  the  usage  since  the  organization  of  the  United 
States  courts  has  been  to  present  offenders,  in  all  classes  of  criminal  cases, 
only  through  the  instrumentality  of  a  grand  jury  by  indictment.  If  the  practice 
of  prosecuting  by  criminal  information  has  fallen  into  disuse  for  eighty  j^ears, 
it  certainly  presents  a  strong  reason  for  urging  that  such  proceeding  has  become 
obsolete.  Our  reply,  however,  is  that  the  fifth  amendment,  adopted  almost  at 
the  start  of  thegovernmentHinder  our  present  constitution,  recognized  the  right 
to  pursue  the  common  law  course  by  criminal  information,  in  all  but  capital 
and  infamous  crimes.  And  if  such  rights  existed  then,  not  only  at  common 
law,  but  by  clear  implication  in  the  fifth  amendment,  as  we  have  shown,  then, 
even  though  such  right  has  been  in  abeyance  for  eighty  years,  there  has  been 
no  abrogation  of  the  power  of  the  government  to  assert  that  right,  particu- 
larly as  the  courts  do  not  seem  to  have  refused,  by  any  well-considered  case, 
the  exercise  of  such  right,  though  we  find  some  intimations  by  the  courts 
adverse  to  its  exercise. 
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§  3199.  NtC€^6anj  preluninanj  steps  before  the  right  to  JUe  a  criminal  in/or- 
mation  can  he  asserted. 

The  other  consideration  concerns  the  necessary  preliminary  steps  before  the 
right  to  file  a  criminal  information  can  be  asserted.  We  incline  to  the  opinion 
..nd  hold  that  there  must  tirst  be  a  complaint,  supported  by  oath  or  affirmation 
showing  probable  cause,  followed  by  an  arrest  and  examination,  agreeably  to 
section  33  of  the  act  of  September  21:,  1789.  If  the  accused  is  held  to  bail  or 
committed,  the  district  attorney,  on  liiing  the  magistrate's  or  commissioners 
return,  with  the  proofs,  will  have, leave  to  file  a  criminal  information.  This 
course  would  seem  as  nearly  adapted  to  the  method  of  procedure  in  thes.^ 
courts,  and  to  our  laws,  as  anything  which  suggests  itself.  It  would  certainly 
be  quite  foreign  to  any  known  practice  in  the  United  States  courts  to  pursue 
the  English  practice  of  requiring  a  rule  for  the  accused  to  show  cause  before 
the  court,  and  there  content  the  question  whether  the  evidence  justified  placing 
him  upon  trial.  The  right  of  the  accused  to  contest  the  probable  cause  sbowa 
by  the  prosecution  is  secured  to  him  on  his  e^camination  before  the  commissioaer 
or  magistrate,  under  the  complaint  on  which  he  was  arrested. 

We  ought,  perhaps,  to  remark  that  the  position  assumed  by  the  defendant's 
attorney,  that  the  charge  in  this  case  involves  a  felony,  is  not  sustained.  The 
fact  that  the  accused  is  liable  on  conviction  to  be  imprisoned  in  the  penitentiary 
does  not  determine  the  offense  to  be  a  felony.  On  the  contrary,  a  felony  at 
common  law  embraces  only  such  crimes  as  are  punished  capitally.  Nor  is  it  an 
infamous  crime;  for  if  the  defendant  should  be  convicted  on  such  charge  it 
would  not  render  him  incompetent  to  testify  as  a  witness,  as  would  be  the 
result  if  it  were  a  crimen  falsi.  Neither  does  the  charge  necessarily  involve 
perjury —  which  would  be  a  crimen  falsiy  and  infamous.  The  information  in 
this  case,  as  we  have  shown,  was  filed  without  right  or  authority.  The  arrest 
and  holding  to  bail  were  also  unauthorized ;  and  for  both  grounds  the  court 
must  refuse  to  hold  the  accused  to  answer.     Motion  granted. 

§  82(K>.  Contempt  of  ooart.— A  warrant  for  the  removal  of  a  person  charged  with  aeon- 
tempt  of  court  to  another  district  for  trial  cannot  be  issued  tiU  the  defendant  has  been  ar- 
rested and  imprisoned  or  bailed.  United  States  v.  Jacobi,  1  Flip.,  113;  14  Int.  Kov.  Rec.,  45; 
3Ch.  Leg.  N.,  345. 

g  3201.  A  wilful  contempt  of  a  federal  coui-t  is  a  crime  and  offense  against  the  United 
States  within  the  thirty-third  section  of  the  judiciary  act  of  1789,  relating  to  the  removal  of 
offenders  from  one  district  to  another.    Ibid. 

%  8202.  Where  a  person  charged  with  a  contempt  of  court  flees  to  another  district,  the 
United  States  may  proceed  against  him  in  the  district  wbei*e  he  is,  by  complaint  or  by  tlie 
issuance  of  the  warrant  upon  certified  copies  of  the  proceedings  for  contempt  and  the  at- 
tachment, precisely  as  on  a  certified  copy  of  the  indictment  in  other  cases.  United  States  r. 
Jacobi,  1  Flip.,  113. 

§  8203.  Section  17  of  the  judiciary  act  of  1789,  by  declaring  that  "all  said  courts  of  the 
United  States  shall  have  power  ...  to  punish  by  fine  or  imprisonment,  at  the  discretion 
of  the  courts,  all  contempts  of  authority,  in  any  cause  or  hearing  before  the  same,"  makes 
contempt  a  crime  against  the  United  States.  It  is,  tlierefore,  a  crime  within  the  meaning  of 
the  thirty-third  section  of  the  same  act,  providing  that  *'f5r  any  crime  against  the  United 
States  the  offender  .  .  .  may  be  arrested  and  imprisoned."  etc.,  *'and  if  such  commit- 
ment of  the  offender  .  .  .  shall  be  in  a  district  other  than  that  in  which  the  offender 
is  to  be  tried,  it  shall  be  the  duty  of  the  judge  .  .  .  seasonably  to  issue,  and  of  the  mar- 
shal ...  to  execute,  a  warrant  for  the  removal  of  the  offender  ...  to  the  district 
in  which  the  trial  is  to  be  had.     Ibid. 

§  3204.  After  proceedings  had  in  district  eoart.— Under  the  act  of  18i6,  providing  that 
the  district  court  may  I'emit  indictments  pending  before  it  to  the  circuit  court,  when,  in  the 
opinion  of  the*  court,  difficult  and  important  questions  of  law  are  involved:  "and  the  pi»>- 
ceedings  tliereupon  shall  be  the  same  in  the  circuit  court  as  if  such  indictment  had  been  orig- 
inally found  and  presented  therein,"  an  indictment  may  be  remitted  alter  any  proceedings 
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have  been  had  in  the  district  court  which  do  not  amount  to  a  bar  to  a  future  trial.  United 
States  r.  Morris.*  1  Curt,  23. 

§  S205.  The  act  of  1846  provides  that  the  **  district  court  may,  moreover,  in  like  manner, 
remit  to  the  circuit  court  any  indictment  pending  in  said  district  court  when,  in  tlie  opinion 
of  the  court,  difficult  and  important  questions  of  law  are  involved  in  the  case.''  The  direc- 
tion to  remit  t?i  like  manner  refers  to  a  previous  clause  in  the  same  section,  which  declares 
that  "  eveiy  indictment  for  a  capital  offense  presented  to  the  district  court "  shall  be  remitted 
to  the  rurcuit  court.  It  is  held  that  the  district  judge  may  remit  a  case  for  difficult  and  im- 
portant questions  at  any  time  when  in  his  opinion  such  questions  exist,  wliether  during  the 
term  at  which  the  indictment  was  presented  or  after  such  term.    Ibid. 

§  3200.  The  term  "indletment"  does  not  inclade  an  iuformatioii.— Section  1037  of  the 
Revised  Statutes  authorizes  the  district  court  to  rentit  to  the  next  session  of  the  circuit  court 
of  the  same  district  any  indictment  pending  in  said  district  court.  Held,  that  the  term  indict' 
ment  does  not  include  an  information.     Unit^  States  v.  Tiei*nay,*  3  McC,  60 i. 

§  B207.  Case  sent  buck  to  circuit  court.— The  circuit  court  has  jurisdiction  to  try  an  in- 
dictment found  in  the  circuit  court  and  remitted  to  the  district  court,  and  by  the  district 
court  remitted  back  to  the  circuit  court ;  these  transactions  having  taken  place  under  the  act 
of  congress  of  August  8,  1846,  authorizing  the  remission  of  an  indictment  from  the  circuit 
court  to  the  district  court,  on  motion  of  the  district  attorney,  when  the  offense  may  be  cog- 
nizable by  the  district  court;  and  also  authorizing  the  district  court  to  nmiit  indictments  to 
the  circuit  court,  on  motion  of  the  district  attorney,  or  whenever  difficult  and  important 
questions  of  law  are  involved.     United  States  v.  Murphy,*  8  Wall.,  649. 

§  8208.  Sending  ease  to  district  conrt. —  There  is  no  provision  of  law  whereby  a  cir- 
cuit court  can,  of  its  own  motion,  or  on  tiie  application  of  the  defendant,  remit  an  indictment 
to  a  district  court.  This  can  only  be  done  when  thd  district  attorney  deems  it  necessary. 
United  States  v.  Bennett,  16  Blatch.,  338  (§§  3480-89). 

2.  JF'rom  State  to  Federal  Courts, 

[See  CoMBTrrunoN  and  Laws,  VI;  VII;  XI,  8.] 
SuMMAAY — Prosecution  commenced,  wTien,  §  3209.—  What  the  application  must  show,  §  3210. 

§3209.  Under  section  643  of  the  Revised  Statutes,  providing  that  ''when  any  criminal 
prosecution  is  commenced  in  any  court  of  a  state  against  any  ollicer  appointed  under  or  act- 
ing by  authority  of  any  revenue  law  of  the  United  States,**  etc.,  the  prosecution  may,  on  peti- 
tion of  the  defendant  to  the  circuit  court  of  the  United  States,  be  removed  into  such  circuit 
court,  it  is  held  that  the  prosecution  is  commenced  within  the  meaning  of  the  act  when  the 
warrant  is  issued.  It  is  further  held  that  a  prosecution  has  been  commenced  in  a  court  of  a 
state,  within  the  meaning  of  the  act,  when  a  justice  of  the  peace  in  the  state  of  Georgia  has, 
upon  affidavit,  issued  a  warrant  of  an-est,  since  the  constitution  of  tliat  state  vests  the  judicial 
power  of  the  state  in  *'the  supreme  court,  superior  courts,  courts  of  ordinary,  and  justices  of 
the  peace,"  and  a  statutis  of  the  state  declares  that  a  "  justice  of  the  peace  may  hold  a  court 
of  inquiry  to  examine  into  any  accusation  against  any  person  legally  arrested  and  brought 
before  him."    United  States  v.  Port,  §§  3311-12. 

§  3210.  An  application  for  the  removal  of  a  criminal  prosecution  from  a  state  to  the  federal 
courts  under  section  643  of  the  Revised  Statutes  must  show  that  the  offense  is  within  the 
category  of  removable  crimes.  The  general  assertion  of  the  party  that  it  is  so,  or  any  gen- 
eral assertion  that  does  not  enable  the  court  to  see  that  it  is  so,  is  insufficient.  The  petition 
must  show  that  the  prosecution  is  for  an  act  done  by  the  defendants  as  officers  of  the  United 
States  under  the  provisions  of  the  title  of  the  statutes  headed  elective  franchise,  or  on  account 
of  some  right,  title  or  authority  claimed  by  them  under  its  provisions.  Ex  parte  Anderson, 
g:i  32ia-14. 

[Notes.— See  §S  8315-5230.]  • 

STATE  V.  PORT. 
(Circuit  Court  for  Georgia;  8  Federal  Reporter,  117-124.     1880.) 

Statement  of  Facts. —  Petition  to  remove  into  a  federal  court  a  prosecution 
in  a  state  court  of  Georgia,  against  Port  and  others,  for  alleged  murder.  De- 
fendants were  United  States  revenue  officers,  and  were  arrested  under  a  warrant 

issued  by  a  justice  of  the  peace. 
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Opinion  by  Woods,  J. 

It  is  conceded  that  the  petition  for  removal  contains  all  the  averments  neces- 
sary to  be  made,  under  section  6i3  of  the  United  fitates  Revised  Statutes,  for 
the  removal  of  a  criminal  prosecution  from  a  state  to  the  federal  court.  Hire- 
tofore  the  constitutionaHiN^  of  the  act  under  which  this  removal  is  sought  has 
been  vigorously  assailed  in  this  court.  That  question,  however,  has  been  defi- 
nitely settled  in  favor  of  the  constitutionality  of  the  act  by  the  recent  decision 
of  the  supreme  court  of  the  United  States  in  the  case  of  The  Slate  of  Tennessee 
V.  Davis,  100  U.  S.,  257  (Const.,  §§  2173-2500). 

§  3211.  When  a  criminal  prosecution  may  be  said  to  have  been  commenced 
under  Revised  Statutes^  section  6^3.         • 

The  question  which  has  been  mainly  discussed  by  counsel  is  whether,  under 
the  facts  of  this  case,  it  can  be  held  that  a  criminal  prosecution  against  the 
accused  has  been  commenced  in  a  court  of  the  state,  within  the  meaning  of  sec- 
tion 643  of  the  Revised  Statutes  of  the  United  States.  Leaving  out  that  por- 
tion of  the  section  which  docs  not  apply  to  this  case  it  reads  as  follows: 
"  When  any  .  .  .  criminal  prosecution  is  commenced  in  any  court  of  a  suite 
against  any  officer  appointed  under  or  acting  by  authority  of  any  revenue  law 
of  the  United  States  now  or  hereafter  enacted,  or  against  any  person  acting 
under  or  by  authority  of  any  such  officer,  on  account  of  any  act  done  under 
color  of  his  office  or  of  any  such  law,  or  on  account  of  any  right,  title  or 
authority  claimed  by  such  officer  or  other  person  under  such  law,  ...  the 
said  prosecution  may,  at  any  time  before  the  trial  or  final  hearing  thereof,  bs 
Removed  for  trial  into  the  circuit  court  next  to  be  holden  in  the  district  where 
the  same  is  pending,  upon  the  petition  of  such  defendant  to  such  circuit  court." 

Upon  the  filing  of  the  petition  setting  out  the  facts,  and  verified  and  certified 
as  required  by  law,  "  the  cause  shall,  thereupon,  be  entered  on  the  docket  of  the 
circuit  court,  and  shall  proceed  as  a  cause  originally  commenced  in  said  court. 
.  .  .  When  the  suit  is  commenced  by  capias^  or  by  any  other  similar  form  of 
proceeding  by  which  a  personal  arrest  is  ordered,  the  clerk  shall  issue  a  writ  of 
habeas  corpus  cum  causa,  a  duplicate  of  which  shall  be  delivered  to  the  clerk  of 
the  state  court,  or  left  at  his  office  b}'  tiie  marshal  of  the  district,  ...  and 
thereupon  it  shall  be  the  duty  of  the  state  court  to  stay  all  further  proceedings 
in  the  cause,  and  the  suit  or  prosecution,  upon  the  delivery  of  such  process,  .  .  . 
shall  be  held  to  be  removed  to  the  circuit  court,  and  any  further  proceedings, 
trial  or  judgment  therein  in  the  state  court  shall  bj  void." 

The  first  question  for  decision  under  this  statute  is,  has  a  criminal  prosecutioa 
been  commenced  against  these  petitioners?  It  is  insisted  by  counsel  for  the 
state  of  Georgia  that  a  criminal  prosecution  cannot  be  considered  as  com- 
menced until  indictment  found.  I  have  been  able  to  discover  no  solid  ground 
for  this  claim.  An  affidavit  charging  the  defendants  with  the  crime  of  murder 
has  been  made  and  filed  by  a  competent  person  before  a  judicial  officer  com- 
petent to  act.  The  law  makes  it  bis  duty  to  consider  the  affidavit,  and  to  de- 
termine whether  its  averments  make  it  incumbent  on  him  to  issue  a  warrant  for 
the  arrest  of  the  parties  accused.  He  has  performed  that  duty  and  decided 
judicially  that  a  warrant  should  issue.  He  has  accordingly  issued  his  warrant 
and  directed  it  to  the  proper  officers,  requiring  them  to  arrest  the  parties  named 
therein.  This  warrant  has  come  to  the  hands  of  the  sheriff  of  Fulton  county, 
who,  in  obedience  to  its  mandate,  has  arrested  and  taken  into  custody,  and  for 
six  days  has  held  in  custody,  and  deprived  of  their  liberty  these  defendants. 
To  be  able  toisay  to  them,  when  they  apply  for  the  removal  of  this  prosecution, 
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that  their  petition  must  be  denied  because  no  prosecution  has  been  commenced 
against  them,  the  court  must  shut  its  eyes  to  the  conceded  facts  in  the  case.  It 
would  be  hard  to  convince  a  man  who  was  taken  away  from  his  business  and 
family,  and  held  in  custody  by  a  sheriff  on  a  lawful  warrant  for  his  arrest,  duly 
issued  by  a  judicial  oflScer  upon  an  affidavit  duly  made  before  him,  charging 
him  with  an  offense  against  the  criminal  laws  of  the  state,  that  no  criminal 
prosecution  had  been  commenced  against  him. 

There  is  nothing  in  the  words  of  section  643,  or  in  its  purpose,  to  warrant 
such  an  idea.  Its  object  is  to  take  from  the  state  courts  jurisdiction  of  all 
cases  that  fall  within  its  terms  as  soon  as  they  are  commenced.  Now,  when  is 
a  criminal  prosecution  commenced?  Obviously  as  soon  as  the  warrant  is  issued. 
It  has  been  so  held  in  the  case  ot  Queen  v.  Brooks,  1  Denis.,  217  (2  Brit.  Or. 
Cas.,  222).  This  was  an  indictment  upon  9  Geo.  IV.,  ch.  69.  By  the  fourth 
section  of  the  statute  it  was  declared:  *'The  prosecution  for  every  offense 
punishable  by  indictment,  by  virtue  of  that  act,  shall  be  commenced  within 
twelve  calendar  months  after  the  commission  of  the  offense." 

The  offense  was  committed  December  4,  1845.  The  information  before  jus- 
tices and  warrant  were  on  December  19,  1845.  Brooks  was  apprehended  Sep- 
tember 5,  1846,  and  Gibson  October  21,  1846.  The  indictment  was  preferred 
April  5,  1847.  The  question  was  reserved  for  the  opinion  of  the  judges 
whether  the  prosecution  was  commenced  in  time.  They  all  concurred  in  hold- 
ing that  the  prosecution  was  commenced  within  twelve  calendar  months  after 
the  commission  of  the  offense.  To  the  same  effect  see  1  East,  P.  C,  186;  Rex 
V.  Wallace,  R.  &  R.  C.  C,  369;  and  Rex  v.  Phillips,  Russ.  &  Ry.,  369  (1  Brit. 
Cr.  Cas.,  369).  The  difficulties  and  embarrassments  which  would  arise  in  this 
court  in  the  future  progress  of  the  case,  if  it  should  now  be  removed,  have 
been  urged  by  counsel  for  the  state  of  Georgia  as  an  argument  against  the 
view  above  taken.  The  same  argument  has  been  before  used  in  this  court 
against  the  removal  of  a  criminal  prosecution  from  a  state  court  to  this  court 
after  indictment  found. 

It  was  urged  that  the  statute  did  not  authorize  such  removal  on  account 
here  of  the  difficulties  and  incongruities  which  would  arise  in  a  trial  in  this 
court  of  an  offense  against  the  laws  of  the  state.  That  argument  did  not  pre- 
vail, and  an  indictment  for  murder,  removed  from  the  state  courts,  was  tried  in 
this  court.  Georgia  v.  O'Grady,  3  Woods,  496.  No  insuperable  difficulties 
were  encountered  in  the  case,  and  none,  it  is  fair  to  presume,  will  be  in  this. 
No  reason  is  perceived  why  an  indictment  for  an  offense  against  the  laws  of 
Georgia  may  not  be  found  by  a  grand  jury  of  this  court  in  the  case  of  a  prose- 
cution removed  from  the  state  court.  The  difficulties  in  the  way  of  such  an 
indictment,  and  the  subsequent  trial  of  it,  are,  in  my  judgment,  imaginary. 
But,  if  they  were  real,  it  would  be  no  answer  to  the  petitions  for  removal.  In 
tiie  case  of  State  of  Tennessee  v.  Davis,  supra^  the  supreme  court  says: 
*•  Whether  there  is  any  mode  and  manner  of  procedure  in  the  trial  prescribed 
by  the  act  of  congress  is  totally  immaterial  to  the  inquiry  whether  the  case  is 
removable,  and  this  question  could  hardly  have  arisen  upon  a  motion  to  remand 
the  case.  The  imaginary  difficulties  and  incongruities  supposed  to  be  in  the 
way  of  trying  in  the  circuit  court  an  indictment  for  an  alleged  offense  against 
the  peace  and  dignity  of  a  state,  if  they  were  real,  would  be  for  the  considera- 
tion of  congress.     But  they  are  unreal." 

All  this  a|)plies  to  proceedings  in  criminal  practice  so  removed,  no  matter  at 
what  stage  of  the  prosecution  the  removal  may  be  made.    My  conclusion  is, 
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therefore,  that  when  this  petition  for  removal  was  filed,  on  July  13th,  a  criiniual 
prosecution  had  been  commenced  against  the  defendants.  But  it  is  insisted  that, 
if  there  was  a  criminal  prosecution  commenced,  it  was  not  commenced  in  a 
court  of  the  state.  The  contention  is  that  the  proceedings  of  John  B.  Suttles, 
Jr.,  justice  of  the  peace,  in  taking  the  aflBlJavit  of  Mary  E.  Jones  and  filing  it, 
and  issuing  his  warrant  of  arrest  thereon,  were  not  proceedings  in  a  court.  It 
is  obvious  to  remark  that,  if  a  criminal  prosecution  had  been  commenced  at 
all,  it  must  necessarily  have  been  commenced  in  a  court.  The  constitution  of 
Georgia,  art.  6,  §  1,  declares:  "The  judicial  powers  of  this  state  shall  be  vestcJ 
in  the  supreme  court,  superior  courts,  courts  of  ordinary,  and  justices  of  the 
peace,"  etc. 

§  3212.  In  Georgia  a  justice  of  the  peace  u  a  judicial  officer^  and  his  court 
is  a  coicrt  in  which  criminal  proceedings  may  he  said  to  he  commenced. 

A  justice  of  the  peace  is,  therefore,  an  officer,  clolhed  with  judicial  powers, 
when  acting  in  his  judicial  capacity,  and  within  his  jurisdiction  h3  is,  to  all 
intent  and  purposes,  a  court.  In  receiving  the  affidavit  of  Mary  £.  Jones,  and 
deciding  that  it  sufficiently  charged  a  crime  against  the  laws  of  the  state  and 
authorized  the  issuance  of  a  warrant,  he  acted  judicially.  His  proceedings  in 
the  matter  were  the  proceedings  of  a  court,  having  jurisdiction  to  do  every- 
thing that  was  done.  By  the  code  of  Georgia  a  justice  of  the  peace,  while 
sitting  as  a  committing  magistrate,  is  recognized  as  a  court.  Section  4730 
declares:  "Any  judge  ...  or  justice  of  the  peace  may  hold  a  court  of 
inquiry  to  examine  into  any  accusation  against  any  person  legally  arrested  and 
brought  before  him."  This  prosecution  had  progressed  so  far  before  the  filing 
of  the  petition  for  removal  that  the  very  next  step  would  have  been  the  hold- 
ing of  a  court  of  inquiry  by  the  justice  of  the  peace.  The  prosecution  was 
pending  before  him  for  that  very  purpose  and  no  other.  At  this  stage  of  the 
Qase  this  petition  was  interposed,  and  this  court  invoked  to  take  the  next  judi- 
cial step  in  the  prosecution.  Does  the  claim  that  there  was  no  court  in  which 
the  prosecution  was  pending  stand  on  any  solid  ground?  In  my  judgment, 
clearly  not. 

My  conclusion  is,  therefore,  that  when  this  petition  was  filed  it  asked  for  the 
removal  of  a  criminal  prosecution  which  had  been  commenced  against  the  peti- 
tioners in  a  court  of  the  state  of  Georgia;  and,  as  the  petition  sets  out  all  the 
other  facts  necessary  under  section  643  of  the  Revised  Statutes  to  justify  a 
removal  of  a  criminal  prosecution  from  a  state  to  a  federal  court,  that  the  filing 
of  the  petition  and  the  service  on  the  state  court  of  a  duplicate  of  the  writ  of 
habeas  corpus  cum  causa,  ipso  facto,  removes  the  prosecution  to  this  court. 

EX  PARTE  ANDERSON. 
(Circuit  Ctourt  for  Louisiana:  8  Woods,  124-137.    1878.) 

Opinion  by  Bbadley,  J. 

Statp:ment  of  Facts. —  I  have  given  careful  consideration  to  the  application 
for  removing  the  prosecution  in  the  above  case  to  the  circuit  court  of  the  United 
States,  and  for  a  writ  of  habeas  corpus  cum  causa  to  that  end.  The  right  of 
removal  is  claimed  under  section  643  of  the  Revised  Statutes  of  the  United 
States;  and  under  that  clause  of  the  section  which  authorizes  a  removal  when 
any  civil  or  criminal  prosecution  is  commenced  in  a  state  court  against  an  ofiRcer 
of  the  United  States,  or  other  person,  on  account  of  any  act  done  under  the 
provisions  of  title  xxvi,  *'  The  Elective  Franchise,"  or  on  account  of  any  right, 
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title  or  authority  claimed  by  such  oflBcer  or  other  person,  under  any  of  said 
provisions.  To  entitle  the  petitioners  to  the  removal  sought,  therefore,  their 
petition  ought  to  show  that  the  prosecution  against  them  is  either  for  some  act 
done  by  them  as  ofHcers  of  the  United  States,  or  otherwise  under  the  provis- 
ions of  title  xxvi,  or  on  account  of  some  right,  title  or  authority  claimed  by 
them  under  any  of  said  provisions.  Does  the  petition  show  this?  It  states 
that  the  infor?nation  against  them  charges  them  with  falsely  and  feloniously 
uttering  and  publishing  as  true,  in  their  capacity  of  returning  board  officers,  a 
certain  altered,  false,  forged  and  counterfeited  public  record,  to  wit,  the  returns 
from  the  parish  of  Vernon  of  an  election  held  for  presidential  electors  in  the 
state  of  Louisiana,  on  the  7th  day  of  November,  A.  D.  187G,  under  a  writ  of 
election  dated  September  16,  1876,  ordering  the  same,  knowing  the  said  public 
record  to  be  false,  altered,  forged  and  counterfeit. 

The  petition  further  states  that  the  acts  for  which  they  are  accused  are 
charged  to  have  been  done  whilst  they  were  acting  under  authority  of  law,  and 
under  oath  of  office,  as  a  board  of  canvassers  of  election  returns  for  presiden- 
tial electors;  and  it  claims  that,  in  so  acting,  they  were  officers  of  the  United 
States,  and  that  the  correctness  and  legality  of  their  said  election  returns  were 
duly  presented  by  the  said  presidential  electors  before  the  electoral  commission 
appointed  under  act  of  congress,  passed  January  29,  1877;  and  were  by  said 
commission  fuUj^  investigated,  adjudicated  and  sustained,  and  thereby  became 
a  thing  adjudged. 

The  petition  further  states  that  all  their  acts  in  the  premises  were  done  in 
accordance  with  the  true  intent  and  meaning  of  the  fifteenth  amendment  to 
the  constitution  of  the  L^nited  States,  and  of  the  enactments  of  congress  passed 
to  enforce  it  —  those  acts  consisting  of  oflBcially  inspecting,  certifying,  report- 
ing and  giving  eflfect  to  the  votes  of  all  the  citizens  legally  polled  at  said  elec- 
tion in  said  parish  of  Yernon,  and'  to  none  other.  The  petition  denies  the 
charge  of  making  false,  altered  or  forged  returns,  and  insists  that  the  petition- 
ers are  prosecuted  for  having,  in  their  official  capacity,  given  effect  to  the  laws 
of  the  United  States  for  the  enforcement  of  the  equal,  civil  and  political  rights 
of  citizens  of  the  United  States,  growing  out  of  and  appertaining  to  the  elect- 
ive franchise. 

§  3813.  Returning  hoards  officers  of  iJie  state,  not  of  tlie  United  States. 

The  claim  that  the  petitioners,  in  acting  as  members  of  the  returning  board 
of  Louisiana,  were  officers  of  the  United  States  in  reference  to  the  election 
returns  of  presidential  electors,  is  not  tenable.  They  were  state  officers,  ap- 
pointed under  a  state  law  and  acting  under  state  authority.  The  claim  that 
the  correctness  of  their  returns  was  adjudicated  by  the  electoral  commission  is 
equally  untenable.  The  electoral  commission  declined  to  go  behind  the  returns, 
or  to  examine  into  their  correctness.  It  denied  its  jurisdiction  to  do  this. 
These  grounds  of  removal,  therefore,  are  not  founded  on  fact. 

§  3314*  In  a  petition  for  the  removal  of  a  cause  to  a  federal  court  the  facts 
authorizing  a  removal  must  be  explicitly  stated. 

The  other  ground  alleged,  namely,  that  the  acts  on  which  the  charge  of  mak- 
ing false  returns  is  based  were  done  by  the  petitioners  in  pursuance  of  the  en- 
forcement laws  of  the  United  Slates,  is  more  to  the  purpose.  The  difficulty  is 
an  entire  want  of  specification  of  the  acts  referred  to.  This  may  be  owing  to 
the  fact  that  no  specification  of  particular  acts  is  made  in  the  information 
against  them.  The  charge  is  simply  that  of  falsely  and  feloniously  uttering 
and  publishing  as  true  false  and  forged  returns  from  the  parish  of  Vernon,  of 
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an  election  for  presidential  electors.  What  evidence  will  be  presented  i a  sup- 
port of  the  charge  does  not  appear.  It  may  have  no  respect  to  the  acts  of  tlie 
petitioners,  done  by  them  in  pursuance  of  the  acts  of  congress.  The  charge 
does  not  necessarily,  nor  presumptively,  imply  this.  The  petitioners  can  only 
conjecture  that  it  will  be  so.  In  many  cases  there  would  not  exist  any  doabt 
as  to  the  specific  acts  complained  of,  and  the  defendants  would  have  no  diffi- 
culty in  affirming  the  authority  under  which  they  were  done.  A  revenue  offi- 
cer making  a  seizure,  for  example,  and  being  prosecuted  for  taking  the  party ''s 
goods,  could,  with  reasonable  certainty,  affirm  what  goods  he  was  charged 
with  taking,  and  could  safely  and  with  due  certainty  allege  the  authority  by 
which  he  did  the  acts  complained  of,  and  thus  be  enabled  to  remove  the  cause 
to  the  federal  courts.  So  if,  in  obedience  to  the  enforcement  act,  an  officer  of 
election  receives  the  votes  of  unregistered  persons,  not  allowed  to  register  on 
account  of  color,  and  is  indicted  for  receiving  unlawful  votes,  to  wit,  the  votes 
of  A.,  B.  and  C,  specified  by  name,  or  even  without  such  specification,  he 
could  very  properly  affirm  what  particular  acts  he  was  indicted  for,  and  could 
have  no  difficulty  in  removing  his  cause. 

Bttt  in  the  present  case  the  charge  is  for  publishing  a  false  return  of  an 
election  held  at  a  particular  place.  The  defendants  cannot  allege  that  the 
return  was  made  under  an  act  of  congress.  It  was  not.  But  they  suspect 
that  it  will  be  attempted  to  make  out  against  them  the  falsity  charged,  by 
proving  certain  acts  which  they  did  under  the  enforcement  act.  This,  how- 
over,  they  can  hardly  know  with  sufficient  certainty,  and,  if  they  do  know  it, 
they  have  not  specified  the  acts  or  class  of  acts  which  they  suppose  to  be  the 
basis  of  the  charge,  so  that  the  court  may  see  with  sufficient  clearness  that  the 
case  is  one  that  is  removable.  It  seems  to  me,  therefore,  that  no  sufficient  case 
is  presented  for  the  removal  of  the  cause.  To  be  entitled  to  removal,  the  case 
must  be  shown  to  be  within  the  category  of  removable  causes.  The  general 
assertion  of  the  party  that  it  is  so,  or  any  general  assertion  that  does  not  en- 
able the  court  to  see  that  it  is  so,  is  not  sufficient.  But  the  petitioners  are  not 
without  remedy.  If  on  the  trial  it  should  be  attempted  to  sustain  the  charge 
by  acts  of  the  petitioners  done  by  them  in  pursuance  of  the  acts  of  con- 
gress, they  can  then  claim  the  benefit  of  those  acts;  and,  if  refused  by  the 
court,  can  carry  their  case  to  the  supremo  court  of  the  United  States  by  writ 
of  error.     The  application  must  be  denied. 

§8215.  District  attorney  not  required  to  prosecute.— Deputy  marshals  of  the  United 
States  were  indicted  in  a  state  court  in  Delaware  for  resisting  certain  special  state  officers, 
appointed  to  keep  the  peace  at  an  election  for  representatives  in  the  congress  of  the  United 
States.  Their  cases  were  transferred  for  arbitrament  and  final  decision  from  the  courts 
where  the  indictments  were  pending  to  the  circuit  court  of  the  United  States,  under  the  pro- 
visions of  section  643  of  the  Revised  Statutes.  The  state  declined  to  take  any  part  in  the  trial, 
and  no  counsel  for  the  state  appeared.  The  court  held  tliat  the  United  States  attorney  had 
no  right  to  prosecute  the  pleas  of  the  state,  and  that  he  was  to  be  considered  as  counsel  for 
the  defendants ;  and  further,  that  the  defendants  were  entitled  to  a  trial,  and  therefore  or- 
dered a  jury  to  be  impaneled  to  give  a  verdict  in  the  case.  State  of  Delaware  r.  Emerson,* 
8  Fed.  R.,  411. 

§  8216.  Proof  of  jnstlflcation.— On  a  petition  for  the  removal  of  a  cause  from  a  state 
court,  under  section  7  of  the  act  of  March  2,  1833,  the  court  ruled  as  follows:  From  a  con- 
sideration of  the  facts  and  the  arguments  of  counsel  in  this  case,  while  I  am  of  opinion  that 
the  homicide  for  which  this  petitioner  is  in  custody  was  accidental,  yet  as  the  burden  of 
proof  in  support  of  the  facts  alleged  in  his  petition  is  upon  the  prisoner  to  show  that  justifi- 
cation which  is  contemplated  by  the  seventh  section  of  the  act  of  1838,  I  cannot  satisfy  my- 
eelf  that  he  has  f uUy  and  affirmatively  done  bo.    This  he  must  do  before  I  have  juriBdiction 
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to  dischai^  him,  and  I  can  only  therefoie  now  dismias  the  petition.    Ex  parte  Carson,*  4 

Hughes,  215. 

§  82 1 7.  Under  act  of  1S3S.~-  A  petition  to  remove  a  criminal  case  from  a  state  to  a  federal 
court  must  be  filed  under  section  7  of  the  act  of  March  2,  1833 ;  section  3  of  said  act  applies 
to  civU  cases.    IbidL 

§S218.  Cases  within  section  641.— Section  Wl  of  the  R.-vised  Statutes,  which  provides 
for  the  removal  to  the  federal  courts  of  causes  cosimenced  in  state  courts  against  a  per- 
son who  is  denied  or  cannot  enforce  any  of  the  rights  secured  by  the  act,  has  reference  to  a 
denial  of  the  right  to  equal  protection  by  the  law.  or  impediments  to  its  enforcement  arising 
from  state  law,  regulation,  or  custom.  It  is  only  wheu  some  such  hostile  state  legislation 
can  be  shown  to  exist,  interfering  with  a  party's  right  of  defense,  that  a  man  can  have  his 
canse  removed  to  the  federal  court.  Allegations  in  the  petition  for  removal,  of  manipulatioi 
of  the  law  in  such  a  manner  as  to  secure  a  jury  inimical  to  the  petitioners,  and  of  the  exist- 
ence of  a  general  prejudice  in  the  minds  of  the  court,  the  jurore,  the  officials  and  the  peopie 
of  the  state,  are  not  within  the  purview  of  the  statute  authorizing  such  removal.  Ex  parte 
Wells,*  3  Woods,  12a 

§  3219.  Power  of  state  conrt— Where  a  petition  for  the  removal  of  a  criminal  prosecu- 
tion to  a  federal  court  is  presented  to  a  state  court  it  has  a  right  to  pass  upon  the  sufficiency 
of  the  petition.  *But  if  a  proper  application  is  refused  a  removal  may  be  compelled  by  the 
federal  court  by  virtue  of  its  superior  jurisdiction  in  such  cases.  To  accomplish  such  purpose 
it  may  issue  a  certiorari  or  a  writ  of  habeas  corpus  cum  causa.    Ibid. 

8  S320.  Power  of  congress.—  Congress  has  the  constitutional  power  to  provide  for  the  re- 
nfoval  from  state  courts  into  the  courts  of  the  United  States  for  trial  there,  criminal  prose- 
cutions commenced  in  the  state  courts,  against  persons  executing  the  revenue  laws  of  the 
United  States,  for  acts  done  under  color  of  those  laws,  or  on  account  of  rights  claimed  by  such 
persons  under  those  laws,  and  to  prohibit  the  state  courts  from  proceeding  further  with  the 
prosecution  after  the  prescribed  steps  for  removal  have  been  taken.  FinJley  v.  Satterfield,* 
3  Woods.  504. 

§  82il.  United  States  officers.—  Where  an  officer  executing  in  a  lawful  manner  a  law  of 
the  United  States  meets  with  resistance,  and,  to  overcome  that  resistance,  uses  necessary 
force,  and,  for  such  use  of  force,  is  charged  with  a  crimo  against  the  state,  the  case  is  one 
arising  under  the  laws  of  the  United  States,  and  it  may  be  removed  to  the  federal  courts. 
Jirid. 

^  3222.  As  to  time  of  removal. —  A  criminal  prosecution  is  commenced  when  the  warrant 
is  issued.  And  under  section  643  of  the  Revised  Statutes,  providing  for  the  removed  to  the 
circuit  court  of  the  United  States  of  prosecutions  commenced  in  a  state  court  against  the 
revenue  officers  of  the  United  States  for  offenses  committed  in  the  execution  of  their  duties 
as  such  officers,  the  case  may  be  removed  before  indictment  and  as  soon  as  the  warrant  is 
issued  by  the  committing  magistrate  of  the  state.    State  of  Georgia  v.  Bolton,*  II  Ftni.  R.,  217. 

§  3223.  Laws  constitntional.—  The  statute  which  permits  actions,  whetiier  civil  or  crim- 
inal, against  all  persons  acting  under  the  revenue  laws  of  the  United  States,  to  be  removed 
from  the  state  to  the  federal  courts  upon  application  of  the  defendant,  is  valid  and  constitu- 
tional.   Tennessee  v.  Davis,  10  Otto,  2(51  (Const.,  g§  2473-2500). 

§  3224.  Ck)ngre8s  has  the  same  power  to  authorize  the  removal  from  the  state  to  the  fed- 
eral courts,  when  a  federal  question  is  involved,  in  criminal  as  in  civil  cases.  To  authorize 
such  removal  is  no  invasion  of  the  state's  sovereignty.     Ibid. 

§8225.  Procedure  in  federal  court— In  case  of  a  removal  of  a  criminal  case  from  the 
state  to  the  federal  courts,  the  procedure  on  the  trial  is  that  of  the  state  courts  so  far  as  it  is 
applicable.    Ibid, 

§  8226.  Petition  held  s:nfl9cient.—  A  person  indicted  for  murder  in  a  state  court  presented 
a  petition  to  the  circuit  court  of  the  United  States  for  that  district,  setting  up  that  no  murder 
was  actually  committed,  and  that  the  homicide  was  committed  by  him  in  self-defense  while 
he  was  performing  his  duty  as  a  revenue  officer  of  the  United  States,  Held,  that  the  peti- 
tion showed  sufficient  cause  for  the  removal  of  the  case  from  the  state  to  the  federal  cou't 
under  the  statutes  of  the  United  States.     Ibid. 

X  8227.  Local  prejudice  against  a  colored  parson  by  reason  of  his  race  and  color,  although 
alleged  to  be  so  great  that  he  cannot  have  a  fair  trial  in  the  state  courts,  is  not  a  sufficient 
ground  under  the  civil  rights  act  for  removing  a  criminal  action  from  the  state  to  the  federal 
court.     State  of  Texas  t\  Gaines,*  2  Woods,  343. 

§  8228.  Citizenship  or  alienage.—  A  criminal  case  cannot  be  removeJ  from  a  state  court 
to  a  federal  court,  under  the  act  of  March  8,  1875,  on  account  of  citizenship  or  alienage.  New 
Hampshire  v.  Grand  Trunk  R'y,*  3  Fed.  R.,  887. 

§  8229.  Right  to  trial  by  a  mixed  jury.— The  equal  protection  of  the  laws  guarantied  to 
all  the  citi2sens  of  a  state  by  the  fourteenth  amendment  can  only  be  had  in  criminal  cases 
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tliroiigh  juries  composed  of  the  same  persons,  and  constituted  in  the  same  mode,  for  ench  nnd 
every  class  of  citizens.  So  where  the  laws  of  a  state  provide  for  mixed  juries,  white  and 
colored,  in  all  cases,  a  denial  to  a  negro  of  his  right  to  a  trial  by  a  mixed  jury  is  a  denial  of  a 
right  guarantied  by  such  amendment,  and  presents  a  good  cause  for  the  removal  of  the  case 
to  the  federal  circuit  court  of  the  same  district.     Ex  parte  Reynolds,  3  Hnphes.  571. 

g  3230.  Two  negroes  being  indicted  for  the  murder  of  a  white  man  in  Virginia  petitioned 
the  state  court  in  which  their  trial  was  pending  to  so  modify  the  vi^nire,  which  was  composed 
entirely  of  white  men,  that  one-third  thereof  should  be  composed  of  colored  men.  The  court 
denied  the  motion  on  the  ground  that  it  had  no  authority  to  change  the  venire,  as  it  appeared 
to  the  satisfaction  of  the  court  that  it  had  been  drawn  from  the  jury-box  according  to  law. 
Thereupon  before  trial  the  defendants  moved  to  have  the  case  transmitted  to  the  federal  cir- 
cuit court.  The  petition  stated  the  facts  above  shown ;  also,  that  negroes  were  by  the  laws  of 
the  state,  liable  to  jury  service ;  that  a  strong  prejudice  existed  against  them  among  the  white 
race  in  the  county  where  they  were  tried,  both  on  account  of  their  rac^,  and  of  their  killing  a 
white  man;  that  no  colored  man  had  been  allowed  to  serve  on  a  jury  in  that  county ;  and  that 
the  right  secured  to  the  petitioners  by  the  law-providing  for  the  equal  civil  rights  of  the  citi- 
zens of  the  United  States  was  denied  them,  because  th**y  could  not  obtain  an  impartial  trial 
by  a  jury  exclusively  of  white  men.  The  petition  was  denied,  and  the  trial  proceeded  with. 
Held,  that  section  641,  R.  S.,  providing  for  the  removal  to  the  federal  courts  of  causes  com- 
menced in  any  state  court  against  a  person  who  is  denied,  or  cannot  enforce  in  such  court, 
any  right  secured  by  the  laws  of  the  United  States,  has  no  applicability  to  judicial  infractions 
of  a  person's  rights  during  trial,  but  to  infractions  of  such  rights  by  state  laws;  that  judicial 
infractions  are  to  be  remedied  by  the  revisory  powera  of  superior  courts,  and  as  the  removal 
provided  for  by  section  641  is  l)efore  trial  or  final  hearing,  it  is  obvious  that  such  an  infraction 
can  furnish  no  ground  for  a  renioval  before  trial,  because,  at  that  time,  no  one  can  tell 
wliether  or  not  such  an  infraction  will  be  committed  on  the  trial ;  and,  therefore,  that  the  peti- 
tion in  the  case  was  insufficient,  and  did  not  present  a  case  under  the  section  in  question. 
Virginia  v.  Rives,  10  Otto,  814  (Const.,  g§  939-940).  See,  also,  Neal  v.  Delaware,  13  Otto,  386 
(Const.,  g§  963-974). 

XXXIV.    PARDOJf. 

Summary  —  Must  he  brought  to  the  attention  of  the  court,  g  8231.— DcZ/ivry  necessary,  §  8232.— 
Effect  of  a  pardon,  ^  3233.— Po«Yr  to  release  penaltiea  and  forfeitures,  ^  3231.—  Condi- 
iioned  that  the  party  should  not  claim  proceeds  of  property  sold.  ^^i^. —  Conditional, 
§  3236.— DjV?c/ifir(7<?  on  habeas  corpus,  §  3237.—  Rean^est  and  commitment,  §  8238.— JFVoc- 
lamatio7i  of  December  8, 1863,  %  3239. —  Construction  of  proclamations  of  pardon,  g  3240.— 
Cannot  be  held  void  because  accepted  under  duress,  ^*d2A].— Judicial  notice,  §  3242. — 
Granted  on  supposition  of  guilt,  g  3343. —  Limited  to  offense  specified,  §  3244. 

§  8281.  A  pardon,  to  avail  the  defendant  in  a  criminal  trial,  must  be  brought  judicially  be- 
fore the  court  by  a  plea,  motion  or  otherwise.     United  States  v.  Wilson,  §§  3245-47. 

i^  3232.  A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is  essential,  and  delivery  is 
not  complete  without  acceptance.     Ibid,    See  §  3291. 

§  8233.  The  pardon  of  an  offense  necessarily  carries  with  it  the  release  of  the  penalty  at- 
tached to  its  commission,  so  far  as  such  release  is  in  the  power  of  the  goverament,  unless  it 
is  specially  restricted  by  exceptions  embraced  in  the  instrument  itself.  It  is  of  the  very  es- 
sence of  a  pardon  that  it  releases  the  offender  from  the  consequences  of  his  offenses.  The 
rights  of  third  parties  which  have  become  vested  by  proceedings  to  establish  the  culpability 
of  the  accused,  taken  before  the  pardon  was  granted,  cannot  be  impaired  by  it.  The  govern- 
ment having  parted  with  its  power  over  such  rights  they  necessarily  remain  as  they  existed 
prior  to  the  grant  of  the  pardon.  But  unless  rights  of  others  in  the  property  condemned  have 
accrued,  the  penalty  of  the  forfeiture  annexed  to  the  commission  of  the  offense  must  fall 
with  the  pardon  of  the  offi^nso  itself,  provided  the  full  operation  of  the  pardon  is  not  restrained 
by  the  conditions  upon  which  it  was  granted.  Osborn  v.  United  States,  g§  8248-^1.  See 
§3312. 

§  8284.  The  constitutional  grant  to  the  president  of  the  power  to  pardon  offenses  carries 
with  it,  as  an  incident,  the  power  to  release  penalties  and  forfeitures  which  accrue  from  the 
offenses.     Ibid,     See  §  3275. 

§  3235.  A  pardon  was  granted  on  condition  that  the  offender  should  not  claim  any  prop- 
erty, or  the  proceeds  of  any  property,  which  had  been  sold  by  the  order,  judgment  or  decree 
of  a  court  under  the  confiscation  laws  of  congress.  Certain  bonds  lielonging  to  the  offtinder 
had  been  seized,  and  some  of  them  had  been  paid  voluntarily  to  officers  of  the  court,  and 
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some  had  been  collected  by  selling  the  securities,  but  the  bonds  had  none  of  them  been  sold. 
Held,  that  the  condition  did  not  prevent  tlie  recovery  of  the  proceeds  of  tlie  bonds.    Ibid. 

§  3236.  The  president  has  constitutional  power  to  grant  a  conditional  pardon  to  a  convicted 
murderer,  sentenced  to  be  hung,  offering  to  change  that  puuisliment  to  imprisonment  for  life ; 
and  if  such  a  pardon  is  accepted  by  the  convict,  it  is  binding  upon  him,  and  he  cannot  claim 
to  be  released  uj:on  a  writ  of  habeas  corpus,  on  the  ground  that  the  condition  is  void  and  the 
pardon  absolute.     (McLean,  J.,  dissented.)    Ex  parte  Wells,  g§  3252-56.    See  g  8296. 

§J  3237.  A  prisoner  in  custody  under  a  valid  conviction  and  sentence  may  be  discharged  on 
habeas  corpus  on  production  of  a  pardon.     Greathouse's  Case,  g§  3257-62. 

§  323^.  A  court  does  not  become  functus  officio  in  a  case  by  passing  sentence.  The  pris- 
oner is  detained  in  custody  by  virtue  of  its  sentence,  and  it  seems  that  where  he  has  been  dis- 
charged on  a  conditional  pardon  he  may  be  re-arrested  and  remanded  by  the  court  in  execution 
of  the  original  sentence?    Ibid, 

g  3239.  The  proclamation  of  amnesty  by  the  president  of  December  8, 1863,  embraced  those 
convicted  of  offenses  mentioned  therein  previous  to  its  date.     Ibid.    See  g  3339, 

§  3240.  It  is  the  duty  of  a  court  to  construe  a  proclamation  of  pardon  like  any  other  public 
act  or  law,  and  toap])ly  to  it  the  well  settled  rules  of  construction  irrespective  of  any  opinion 
or  even  knowledge  of  the  private  but  unexijressed  intention  of  its  author.     Ibid. 

§  3241.  A  prisoner  accepting  a  cond  tional  panlon  while  in  confinement  cannot  be  said  so  to 
have  accepted  it  under  duress  that  such  acceptance  is  void.     Ibid. 

§  ?242.  A  court  will  take  judicial  notice  of  a  proclamation  of  pardon  and  amnesty.     Ibid. 

^  3243.  All  pardons,  except  in  cases  of  illegal  convictions,  etc.,  proceed  upon  the  hypothesis 
of  tlie  legal  guilt  of  the  pei*son  pardoned.  If  he  be  not  guilty  it  is  presumed  that  he  will  be  ac- 
quitted, and  he  has  no  need  of  pardon.  The  pardon  is  granted  on  considerations  which  satisfy 
the  executive  that,  in  the  particular  case,  the  offender,  though  guilty,  should  be  pardoned. 
Ibid. 

§  3244.  Where  a  pardon  recites  a  distinct  and  specific  offense,  its  effect  is  to  be  limited 
thereto,  and  does  not  embrace  any  other  offense  for  which  separate  penalties  and  punish- 
ments are  provided.  So  a  pardon  for  conspiracy  against  the  government  to  defraud  the  rev- 
enue does  not  embrace  a  forfeiture  of  property  seized  for  violation  of  the  revenue  laws. 
Ejc  parte  Weimer,  J^  3263. 

1  Notes.— See  g§  3264-3363.] 

UNITED  STATES  t\  WILSON. 
(7  Peters,  150-163.     1833.) 

CERTiFrcvTE  OF  DIVISION  froiTi  U.  S.  Circuit  Court,  Eastern  District  of 
Pennsylvania. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  this  case,  the  grand  jur}'^  had  found  an  indictment 
against  the  prisoner  for  robbing  the  mail,  to  which  lie  had  pleaded  not  guilty. 
Afte!  wards  he  withdrew  this  plea  and  pleaded  guilty.  On  a  motion  by  the 
district  attorney,  at  a  subsequent  day,  for  judgment,  the  court  suggested  the 
propriety  of  inquiring  as  to  the  effect  of  a  certain  pardon,  understood  to  have 
b?en  granted  by  the  president  of  the  United  States  to  the  defendant,  since  the 
conviction  on  this  indictment,  alleged  to  relate  to  a  conviction  on  another  in- 
dictment, and  that  the  motion  was  adjourned  till  the  next  day.  On  the  suc- 
ceeding day,  the  counsel  for  the  prisoner  appeared  in  court,  and,  on  his  behalf, 
waived  and  declined  any  advantage  or  protection  which  might  be  supposed  to 
arise  from  the  pardon  referred  to;  and  thereupon  the  following  points  were 
m  ide  by  the  district  attorney:  1.  That  the  pardon  referred  to  is  expressly  re- 
stricted to  the  sentence  of  death  passed  upon  the  defendant  under  another  con- 
viction, and  as  expressly  reserves  from  its  operation  the  conviction  now  before 
the  court.  2.  That  the  prisoner  can,  under  this  conviction,  derive  no  advantage 
from  the  pardon  without  bringing  the  same  judicially  before  the  court. 

The  prisoner,  being  asked  by  the  court  wlieiher  he  had  anything  to  say  wh}' 
sentence  should  not  be  pronounced  for  the  crime  whereof  he  stood  convicted 
in  this  particular  case,  and  whether  he  wished  in  any  manner  to  avail  himself 
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of  the  pardon  referred  to,  answered  that  he  had  nothing  to  say,  and  ili;i:  !:• 
did  not  wish  in  any  manner  to  avail  himself,  in  order  to  avoid  the  sentence  ii 
this  particular  case,  of  the  pardon  referred  to.  The  judges  were  thereupn 
divided  in  opinion  on  both  points  made  by  the  district  attorney,  and  ordered 
them  to  be  certified  to  this  court. 

A  certiorari  was  afterwards  awarded  to  bring  up  the  record  of  the  case  in 
which  judgment  of  death  had  been  pronounced  against  the  prisoner.  The  in 
dictment  charges  a  robber^'  of  the  mail,  and  putting  the  life  of  the  driver  ir, 
jeopardy.  The  robbery  charged  in  each  indictment  is  on  the  same  day,  at  the 
same  place,  and  on  the  same  carrier.  We  do  not  think  that  this  record  is  ad- 
missible, since  no  direct  reference  is  made  to  it  in  the  points  adjourned  by  the 
circuit  court;  and  without  its  aid  we  cannot  readily  comprehend  the  questions 
submitted  to  us. 

If  this  difficulty  be  removed,  another  is  presented  by  the  terras  in  which  the 
first  point  is  stated  on  the  record.  The  attorney  argued,  first,  that  the  pardon 
referred  to  is  expressly  restricted  to  the  sentence  of  death  passed  upon  the  de- 
fendant under  another  conviction,  and  as  expressly  reserves  from  its  operation 
the  conviction  now  before  the  court.  Upon  this  point  the  judges  were  oppo'.ctl 
in  opinion.  Whether  they  were  opposed  on  the  fact,  or  on  the  inference  drawn 
from  it  by  the  attorney;  and  what  that  inference  w^as,  the  record  does  not  ex- 
plicitly inform  us.  If  the  question  on  which  the  judges  doubted  was,  whether 
such  a  pardon  ought  to  restrain  the  court  from  pronouncing  judgment  in  the 
case  before  them,  which  was  expressly  excluded  from  it,  the  first  inquiry  i>, 
whether  the  robbery  charged  m  the  one  indictment  is  the  same  with  that 
charged  in  the  other.  This  is  neither  expressly  affirmed  nor  denied.  If  tht^ 
convictions  be  for  different  robberies,  no  question  of  law  can  arise  on  the  effect 
which  the  pardon  of  the  one  may  have  on  the  proceedings  for  the  others.  If 
the  statement  on  the  record  be  sufficient  to  inform  this  court  judicially  that 
the  robberies  are  the  same,  we  are  not  told  on  what  point  of  law  the  judges 
were  divided.  The  only  inference  we  can  draw  from  the  statement  is,  that  it 
was  doubted  whether  the  terms  of  the  pardon  could  restrain  the  court  from 
pronouncing  the  judgment  of  law  on  the  conviction  before  them.  The  pris- 
oner was  convicted  of  robbing  the  mail,  and  putting  the  life  of  the  carrier  in 
jeopardy,  for  which  the  punishment  is  death.  He  had  also  been  convicted  on 
an  indictment  for  the  same  robbery,  as  we  now  suppose,  without  putting  life  in 
jeopardy,  for  which  the  punishment  is  fine  and  imprisonment;  and  the  ques- 
tion supposed  to  be  submitted  is,  whether  a  pardon  of  the  greater  offense,  ex- 
cluding the  less,  necessarily  comprehends  the  less,  against  its  own  express 
terms. 

We  should  feel  not  much  difficulty  on  this  statement  of  the  question,  but  it 
is  unnecessary  to  discuss  or  decide  it.  Whether  the  pardon  reached  the  less 
offense  or  not,  the  first  indictment  comprehended  both  the  robbery  and  the  put- 
ting life  in  jeopardy,  and  the  conviction  and  judgment  pronounced  upon  it  ex- 
tended to  both.  After  tbe  judgment,  no  subsequent  prosecution  could  U^ 
maintained  for  the  same  offense,  or  for  any  part  of  it,  provided  the  former 
conviction  was  pleaded.  Whether  it  could  avail  without  being  pleaded,  or  in 
any  manner  relied  on  by  the  prisoner,  is  substantially  the  same  question  with 
that  presented  in  the  second  point,  which  is,  "that  the  prisoner  can,  under  this 
conviction,  derive  no  advantage  from  the  panlon,  without  bringing  the  same 
judicially  before  the  court  by  plea,  motion  or  otherwise."  The  constitution 
gives  to  the  president,  in  general  term?,  "the  power  to  grant  reprieves  and 
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parlons  for  offenses  against  the  United  States."  As  this  power  had  b3Gn  exer- 
cised from  time  irameraorial  by  the  executive  of  that  nation  whose  language 
is  our  language,  and  to  whose  judicial  institutions  ours  bear  a  close  resem- 
blance, we  adopt  their  principles  respecting  the  operation  and  effect  of  a  par- 
don, and  look  into  their  books  for  the  rules  prescribing  the  manner  in  wliich  it 
is  to  be  used  by  the  person  who  would  avail  himself  of  it. 

§  3245.  Pardon  defined,     Judicicd  notice, 

A  pardon  is  an  act  of  grace,  proceeding  from  the  power  intrusted  wnth  the 
execution  of  the  laws,  which  exempts  the  individual  on  whom  it  is  bestowed 
from  the  punishment  the  law  inflicts  for  a  crime  he  has  committed.  It  is  the 
private,  though  official,  act  of  the  executive  magistrate,  delivered  to  the  indi- 
vidual for  whose  benefit  it  is  intended,  and  not  communicated  officially  to  thy 
court.  It  is  a  constituent  part  of  the  judicial  system  that  the  judge  sees  only 
with  judicial  eyes,  and  knows  nothing  respecting  any  particular  cas^e  f  whicri 
he  is  not  informed  judicially.  A  private  deed,  not  communicated  to  him, 
whatever  may  be  its  character,  whether  a  pardon  or  release,  is  totally  unknown 
and  cannot  be  acted  on.  The  looseness  which  would  be  introduced  into  judi- 
cial proceedings,  would  prove  fatal  to  the  great  principles  of  justice,  if  the 
judge  might  notice  and  act  upon  facts  not  brought  regularly  into  the  cause.  . 
Such  a  proceeding,  in  ordinary  cases,  would  subvert  the  best  established  prin^ 
ciples,  and  overturn  those  rules  which  have  been  settled  by  the  wisdom  of  agep. 
Is  there  anything  peculiar  in  a  pardon  which  ought  to  distinguish  it  in  this  re- 
spect from  other  facts?  We  know  of  no  legal  principle  which  will  sustain  such 
a  distinction. 

§  3246.  A  pardon  is  not  complete  until  accepted, 

A  pardon  is  a  deed,  to  the  validity  of  whicii  delivery  is  essential,  and  deliv- 
ery is  not  complete  without  acceptance.  It  nia.y  then  be  rejected  by  the  per- 
son to  whom  it  is  tendered;  and  if  it  be  rejected,  we  have  discovered  no  power 
in  a  court  to  force  it  on  him.  It  may  be  supposed  that  no  being  condemned  to 
death  would  reject  a  pardon;  but  the  rule  mu^t  be  the  same  in  capital  cas:^s 
and  in  misdemeanors.  A  pardon  may  be  conditional;  and  the  condition  miiv 
be  more  objectionable  than  the  punishment  inflicted  by  the  judgment.  The  par-  > 
don  may  possibly  apply  to  a  different  person  or  a  different  crime.  It  may  be*^* 
absolute  or  conditional.  It  may  be  controverted  by  the  prosecutor,  and  must 
be  expounded  b^'  the  court.  These  circumstances  combine  to  show  that  this, 
like  any  other  deed,  ought  t  be  brought  "judicially  before  the  court  by  plea, 
motion  or  otherwise." 

§  3247.  and  must  he  brought  to  the  attention  of  the  court  hy  plea  or 

motion. 

The  decisions  on  this  point  conform  to  these  principles.  Hawkins,  b.  2,  c.  37, 
§  59,  says:  "  But  it  is  certain  that  a  man  may  waive  the  benefit  of  a  pardon  under 
tlie  great  seal,  as  where  one  who  hath  such  a  pardon  doth  not  plead  it,  but  tab's 
the  general  issue,  after  which  he  shall  not  resort  to  the  pardon.''  In  section  07 
Ijo  says,  "an  exception  is  made  of  a  pardon  after  plea."  Notwithstanding  this 
gci.oial  assertion,  a  court  would  undoubtedly  at  this  day  permit  a  pardon  to  bo 
used  after  the  general  issue.  Still,  where  the  benefit  is  to  bo  obtained  through 
the  agency  of  the  court,  it  must  be  brought  regularly  to  the  notice  of  that 
tribunal.  Hawkins  says,  sectioft  04:,  '''it  will  be  error  to  allow  a  man  the  ben- 
efit of  such  a  pardon  unless  it  be  pleaded."  In  section  65  he  says,  **  lie  who 
pleads  such  a  pardon  must  produce  it  suh  fide sigilliy  though  it  be  a  plea  in  bar, 
because  it  is  presumed  to  be  in  his  custody,  and  the  property  of  it  belongs-  to 
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hira."  Comyn,  in  his  Digest,  tit.  Pardon,  letter  H,  saj^s:  *'If  a  man  has  a 
charter  of  pardon  from  tiie  king,  he  ought  to  plead  it  in  bar  of  the  indictment; 
and  if  he  pleads  not  guilty  he  waives  his  pardon."  The  sarae  law  is  laid  down 
in  Bacon's  Abridgment,  title  Pardon,  and  is  confirmed  by  the  cases  theie 
authors  quote. 

We  have  met  with  only  one  case  which  might  seem  to  question  it.  Jenkins, 
page  129,  case  C2,  sa5^s:  "If  the  king  pardons  a  felon,  and  it  is  shown  to  the 
court,  and  yet  the  felon  pleads  guilty,  and  waives  the  pardon,  he  shall  not  be 
iianged;  for  it  is  the  king's  will  that  he  shall  not,  and  the  king  has  an  interest 
in  the  life  of  his  subject.  The  books  to  the  contrary  are  to  be  understood 
where  the  charter  of  pardon  is  not  shown  to  the  court."  This  vague  dictum 
supposes  the  pardon  to  be  shown  to  the  court.  The  waiver  spoken  of  is  prob- 
ably that  implied  waiver  which  arises  from  pleading  the  general  issue;  and  the 
c.jse  may  be  considered  as  determining  nothing  more  than  that  the  prisoner 
may  avail  himself  of  the  pardon  by  showing  it  to  the  court,  even  after  waiv- 
ing it  by  pleading  the  general  issue.  If  this  be,  and  it  most  probably  is.  Uie 
fair  and  sound  construction  of  this  case,  it  is  reconciled  with  all  the  other  de- 
cisions, so  far  as  respects  the  present  inquiry. 

Blackstone,  in  his  4th  vol.,  p.  337,  saj^s,  "a  pardon  may  be  pleaJ.-d  in  tar." 
In  p.  376  he  says,  **it  may  also  be  pleaded  in  arrest  of  judgment."  In 
p.  401  he  says,  "a  pardon  by  act  of  parliament  is  more  beneficial  than  by 
the  king's  charter;  for  a  man  is  not  bound  to  plead  it,  but  the  court  must, 
er  qficio^  take  notice  of  it;  neither  can  he  lose  the  benefit  of  it  by  his  own 
laclies  or  negligence,  as  he  may  of  the  king's  charter  of  pardon.  The  king's 
charter  of  pardon  must  be  specially  pleaded,  and  that  at  a  proper  time;  for  if 
a  man  is  indicted  and  has  a  pardon  in  his  pocket,  and  afterwards  puts  himself 
u  :on  his  trial  by  pleading  the  general  issue,  he  has  waived  the  benefit  of  such 
pardon.  But  if  a  man  avails  himself  thereof,  as  by  course  of  law  he  may,  a 
pirdon  may  either  be  pleaded  on  arraignment,  or  in  arrest  of  judgment,  or,  in 
tie  present  stage  of  proceedings,  in  bar  of  execution."  The  reason  why  a 
court  must  ex  ojficio  take  notice  of  a  pardon  by  act  of  parliament  is,  that  it  is 
considered  as  a  public  law;  having  the  same  effect  on  the  case  as  if  the  general 
1  iw  punishing  tiie  offense  had  been  repealed  or  annulled. 

This  court  is  of  opinion  that  the  pardon  in  the  proceedings  mentioned,  not 
having  been  brought  judicially  before  the  court  by  plea,  motion  or  otherwise, 
cannot  be  noticed  by  the  judges. 

OSBORN  V,  UNITED  STATES. 
(1  Otto,  474-479.    1875.) 

Error  toU.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Mr.  Justice  Field. 

Statement  OF  Facts. —  The  material  questions  presented  in  this  case  for  our 
determination  relate,  first,  to  the  eifect  of  the  president's  pardon  upon  the 
rights  of  the  petitioner  to  the  proceeds  of  his  property  confiscated  by  the  de- 
cree of  the  district  court;  and,  second,  to  the  power  of  the  court  to  compel 
restitution  to  its  registry  of  moneys  illegally  received  by  its  former  officers. 

In  May,  1863,  the  district  court  of  Kansas  decreed  the  condemnation  and  for- 
feiture to  the  United  States  of  the  several  bonds  and  mortgages  described  in 
thp  information  filed  by  the  government.  In  June  following,  it  ordered  that 
the  several  debtors  on  these  bonds  should,  within  five  months  thereafter,  p:iy 
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into  court  the  money  due  by  them  respaclively ;  and  that,  in  djfault  of  such 
payment,  the  clerk  should  issue  to  the  marshal  orders  for  the  sale  of  the  mort- 
gaged property,  upon  which  he  should  proceed  as  on  execution  under  the  laws 
of  Kansas.  Some  of  the  debtors  paid  the  amounts  due  by  them  into  court; 
but  the  majority  of  them  failed  in  this  respect,  and  orders  for  the  sale  of  the 
property  mortgaged  were  issued  to  the  marshal.  To  him  the  greater  number 
paid  without  sale;  but  in  some  instances  sales  were  made.  Over  $20,000  in 
this  way  came  into  the  possession  of  oflBcers  of  the  court.  There  were,  at  the 
time,  numerous  other  confiscation  cases  pending  in  the- court,  and  the  moneys 
received  from  them  were  indiscriminately  mixed  with  the  moneys  received  in 
the  cases  against  the  property  of  the  petitioner.  None  of  the  moneys  received 
in  any  of  the  cases  were  paid  into  the  treasury  of  the  United  States,  and  no  or- 
der was  made  by  the  court  for  any  such  payment  Some  of  them  were  depos- 
ited in  a  banking-house  at  Leavenworth,  designated  as  the  place  of  deposit  of 
moneys  paid  into  court,  and  afterwards  drawn  out;  some  were  obtained  by  of- 
ficers of  the  court,  and  to  an  extent  greatly  in  ejccess  of  their  legal  charges; 
and  some  of  them  were  paid  to  the  judge.  The  moneys  from  the  different 
contiscation  cases,  being  indiscriminately  mixed,  would  seem  to  have  been  taken 
by  the  officer  of  ihe  court  whenever  funds  were  needed  by  them,  without  re- 
gard to  the  sources  from  which  they  were  derived,  or  the  propriety  of  their 
application  to  the  purposes  for  which  they  were  used. 

In  April,  1S66,  the  petitioner  applied  to  the  court  for  leave  to  file  a  petition 
for  the  restoration  to  him  of  the  proceeds  of  his  property,  after  deducting  the 
costs  of  the  legal  proceedings,  alleging  that  he  had  been  pardoned  by  the  pres- 
cient of  the  United  States,  and  setting  forth  a  copy  of  the  pardon.  The  par- 
ilon  was  issued  in  September,  1865,  and  was  in  terms  a  full  pardon  and  amnesty 
for  all  offenses  committed  by  the  petitioner  arising  from  participation,  direct  or 
indirect,  in  I  he  re  hellion,  subject  to  certain  conditions.  One  of  these  condi- 
tions provided  that  the  petitioner  should  pay  all  costs  which  may  have  accrued 
\n  proceedings  instituted  or  pending  against  bis  person  or  property  before  the 
acceptance  of  the  pardon.  Another  condition  was,  that  the  petitioner  should 
not  by  virtue  of  the  pardon  claim  any  property,  or  the  proceeds  of  any  prop- 
erty, which  had  been  sold  by  the  order,  judgment  or  decree  of  a  court  under 
the  confiscation  laws  of  the  United  States. 

§  3218.  £fect  of  a  pardon.    liesioration  of  rights  of  property. 

The  district  court  refused  the  application;  but  the  circuit  court,  on  appeal, 
reversed  its  order,  and  allowed  the  peiition  to  be  filed.  The  district  court 
held,  it  would  seem,  that  the  conditions  attached  to  the  pardon  precluded  the 
petitioner  from  seeking  to  obtain  the  proceeds  of  his  property;  but  the  cir- 
cuit court  was  of  opinion  that  the  effect  of  a  pardon  was  to  restore  to  its  recip- 
ient all  rights  of  property  lost  by  the  offense  pardoned,  unless  the  property 
had,  by  judicial  process,  become  vested  in  other  persons,  subject  to  such  excep- 
tions as  were  prescribed  by  the  pardon  itself;  that  until  an  order  of  distribu- 
tion of  the  proceeds  was  made  in  these  cases,  or  the  proceeds  were  actually 
paid  into  the  hands  of  the  party  entitled  as  informer  to  receive  them,  or  into 
tiie  treasury  of  the  United  States,  they  were  within  the  control  of  the  courr, 
and  that  no  vested  right  to  the  proceeds  had  accrued  so  as  to  prevent  the  par- 
don from  restoring  them  to  the  petitioner.  Woohvorth's  Rep.,  198.  This  ru.- 
ing  is  here  assailed  by  officers  of  the  court,  who  are  called  upon  to  make 
restitution  of  a  portion  of  the  proceeds  they  obtained,  not  by  the  United 
States,  who  are  alone  interested  in  the  decision.     It  is  not  a  matter  for  these 
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officers  to  complain  that  proceeds  of  property  adjudged  forfeited  to  the  United 
States  are  held  subject  to  the  further  disposition  of  the  court,  and  possible  res- 
titution to  the  original  owner.  That  is  a  matter  which  concerns  onlj'  the 
United  States,  and  they  have  not  seen  fit  to  object  to  the  decision.  But,  inde- 
pendently of  this  consideration,  we  are  clear  that  the  decision  was  correct.  The 
pardon,  as  is  seen,  embraces  all  offenses  arising  from  participation  of  the  peti- 
tioner, direct  or  indirect,  in  the  rebjllion.  It  covers,  therefore,  the  offenses  for 
which  the  forfeiture  of  his  proi)erty  was  decreed.  The  confiscation  law  of  18G2, 
though  construed  to  apply  only  to  public  enemies,  is  limited  to  such  of  th^m  as 
were  engaged  in  and  gave  aid  ami  comfort  to  the  rebellion.  12  Stat.,  sec.  7, 
p.  500.  The  pardon  of  that  offense  necesstirily  carried  with  it  the  release  of  the 
penalty  attached  to  its  commission,  so  far  as  such  release  was  in  the  power  of 
the  government,  unless  specially  restrained  by  exceptions  embraced  in  the 
instrument  itself.  It  is  of  the  very  essence  of  a  pardon  that  it  releases  the 
offender  from  the  consequences  of  his  offense.  If  in  the  proceedings  to  estab- 
lish his  culpability  and  enforce  the  penalty,  and  before  the  grant  of  the  pardon, 
the  rights  of  others  than  the  government  have  vested,  those  rights  cannot  be 
impaired  by  the  pardon.  The  government  havin:^  parted  with  its  power  over 
such  rights,  they  necessarily  remain  as  they  existed  previously  to  the  grant  of 
the  pardon.     The  government  can  only  release  what  it  holds. 

§  3249.  Efect  of  a  condition  in  a  pardon  that  the  person  pardoned  shall  not 
claim  coftf  seated  propevty. 

But  unless  rights  of  others  in  the  property  condemned  have  accrued,  the 
penult}'  of  forfeiture  annexed  to  the  commission  of  the  offense  must  fall  with 
the  pardon  of  the  offense  itself,  provided  the  full  operation  of  the  pardon  be 
not  restrained  by  the  conditions  upon  which  it  is  granted.  The  condition 
annexed  to  the  pardon  of  the  petitioner  does  not  defeat  such  operation  in  the 
present  case.  The  property  of  the  petitioner  forfeited  consisted  of  numerous 
money-bonds,  secured  by  mortgage  on  lands  in  Kansas.  These  bonds  were  not 
sold  under  the  confiscation  laws;  they  were  collected  by  the  officers  of  the 
court,  in  part  by  voluntary  payments  by  the  obligors,  and  in  part  by  sale  of 
the  lands  mortgaged.  These  lands  did  not  belong  to  the  petitioner,  A  mort- 
gage in  Kansas  does  not  pass  the  title  of  the  property  mortgaged;  it  is  a  mere 
security  for  the  debt,  to  which  the  creditor  may  resort  to  enforce  payment. 
The  property  mortgaged  was  not  confiscated  nor  sold  under  the  confiscation 
laws.  When  a  bond  of  one  of  the  debtors  was  not  voluntarily  paid,  the  court 
proceeded  to  enforce  its  payment  by  the  ordinary  measure  resorted  to  in  the 
case  of  mortgages;  that  is,  a  sale  of  the  security.  The  object  of  the  condition 
in  question  annexed  to  the  pardon  was  to  protect  the  purchaser  of  property  of 
the  petitioner,  at  a  judicial  sale  decreed  under  the  confiscation  laws,  from  any 
claim  by  him  either  for  the  property  or  the  purchase  money.  Numerous  s;iles 
had  been  made  under  decrees  in  confiscation  cases,  and  a  similar  condition  was 
usually  inserted  in  pardons  to  secure  the  purchasers  from  molesUition.  Fall 
effect  is  thus  given  to  the  condition ;  and,  as  a  pardon  is  an  act  of  grace,  limit;:- 
tions  upon  its  operation  should  be  strictly  construed. 

But  it  is  contended  that,  as  the  bonds  were  forfeited  to  the  government  bv 
the  decree  of  the  district  court,  there  can  be  no  restitution  except  by  grant  or 
conveyance  of  some  kind  from  the  government,  and  that  the  proprietary  inter- 
ests of  the  government  can  only  ba  disposed  of  by  act  of  congress.  The  answer 
is,  that  tl]e  forfeiture  results,  not  from  the  decree  of  the  court,  but  from  th? 
offense  which  the  decree  establishes  and  declares.     The  pardon,  in  releasing  tiio 
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offense,  obliterating  it  in  legal  contemplation  (Carlisle  v.  United  States,  10 
Wall.,  151),  removes  the  ground  of  the  forfeiture  upon  which  the  decree  rests, 
and  the  source  of  title  is  then  gone.  But  were  this  otherwise,  the  constitutional 
grant  to  the  president  of  the  power  to  pardon  offenses  must  be  held  to  carry 
with  it,  as  an  incident,  the  power  to  release  penalties  and  forfeitures  which 
accrue  from  the  offenses. 

§  3250.  T/ie  j?oicer8  of  the  court  over  money  belonging  to  its  registry  continue 
i(}iiil  the  money  is  distributed  pursuant  to  final  decrees  in  the  cases  in  which 
it  is  paid. 

The  petitioner  being  restored  by  the  pardon  to  his  rights  in  the  proceeds  of 
the  property  forfeited,  after  deducting  from  them  the  costs  of  the  legal  proceed- 
ings, naturally  invoked  the  aid  of  the  court  in  which  the  proceedings  were  had, 
or  to  which  they  were  transferred,  for  restitution  of  the  proceeds.  Proceedings 
in  confiscation  cases  are  required  by  the  statute  to  conform  as  nearly  as  may  bo 
to  proceedings  in  admiralty  or  revenue  cases;  and  in  admiralty  it  is  the  con- 
stant practice  for  persons  having  an  interest  in  proceeds  in  the  registry  of  the 
court  to  intervene  by  petition  and  summary  proceedings  to  obtain  a  delivery 
of  the  moneys  to  which  they  are  entitled.  The  forty-third  admiralty  rule  rec- 
ognizes this  right;  and  in  cases  without  number  the  right  has  been  enforced. 
The  power  of  the  court  over  moneys  belonging  to  its  registry  continues  until 
iLey  are  distributed  pursuant  to  final  decrees  in  the  cases  in  which  tne  moneys 
are  paid. 

§  3251  •  and  if  such  moneys  ai^e  previously  withdrawn  from  the  registry 

without  authority  of  law,  the  court  can,  by  summary  proceedings,  compel  their 
7^esiitution. 

If  from  any  cause  they  are  previously  withdrawn  from  the  registry  without 
authority  of  law,  the  court  can,  by  summary  proceedings,  compel  their  restitu- 
tion. In  the  present  case,  it  is  no  answer  to  the  order  for  restitution  that  the 
appellants  received  the  moneys  they  obtained  as  officers  of  the  court,  and  that 
they  have  long  since  ceased  to  be  such  officers.  If  the  moneys  were  illegally 
taken,  they  must  be  restored;  and,  until  a  decree  of  distribution  is  made  and 
enforced,  the  summary  power  of  the  court  to  compel  restitution  remains  intact. 
The  power  could  be  applied  in  no  case  more  fittingly  than  to  previous  officers 
of  the  court.  The  careful  and  labored  reports  of  the  commissioners  appointed 
by  the  court  to  examine  into  the  proceedings  in  the  confiscation  cases,  ascer- 
tain the  expenses  incurred,  and  trace  out  as  far  as  possible  the  moneys  received, 
were  properly  confirmed.  There  is  no  objection  to  their  findings  which  merits 
consideration. 

The  decree  brought  before  us  for  review  must  be  affirmed,  except  as  to  the 
costs  of  the  proceedings  subsequent  to  the  presentation  of  the  application  of 
the  petitioner.  Those  costs  should  be  apportioned  against  the  parties  ordered 
to  make  restitution,  according  to  the  respective  amounts  they  are  adjudged  to 
restore.  The  cause  will,  therefore,  be  remanded,  with  directions  to  modify  the 
decree  in  this  particular;  but,  in  all  other  respects,  the  decree  is  affirmed. 

EX  PARTE  WELLS. 

(18  Howard,  307^31.     1855.) 

PBTmoN  to  the  Supreme  Court. 
Opinion  by  Mu.  Justice  Wayne. 

Statement  OF  Facts. —  The  petitioner  was  convicted  of  murder  in  the  Dis- 
trict of   Columbia,  and  sentenced  to  be  hung  on  the  23d   of   April,  1852. 
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President  Fillmore  granted  to  him  a  conditional  pardon.  The  material  pnritj 
it  is  as  follows :  "For  divers  good  and  sufficient  reasons  1  have  granted,  an;l 
do  hereby  grant,  unto  him,  the  said  William  Wells,  a  pardon  of  the  offense  of 
which  he  was  convicted,  upon  condition  that  he  bo  imprisoned  during  his  nat- 
iral  life;  that  is,  the  sentence  of  death  is  hereby  commuted  to  imprisonment 
for  life  in  the  penitentiary  at  Washington."  On  the  same  day  the  pardon  wa- 
accepted,  in  these  words:  "I  hereby  accept  the  above  and  withm  pardon  wit  i 
condition  annexed."  An  application  was  made  by  the  petitioner  to  the  circu  i 
court  of  the  District  of  Columbia  for  a  writ  of  habeas  corpus.  It  was  rejecti!. 
and  is  now  before  this  court  by  way  of  ap(>eal. 

§  3252*  The  pa rdon  i?iff  power  of  the  president  exUm ds  to  the  grant i ngnfa  con- 
ditional commutation  ofpvniiflmenty  subject  to  acceptance  hfj  the  accused. 

The  second  article  of  the  constitution  of  the  Unitel  States,  section  2,  con- 
tains this  provision:  "The  president  shall  have  |x>wer  to  grant  reprieves  an  I 
pardons  for  offenses  against  the  United  States,  excapt  in  cases  of  iinpeaclimcnt." 
Under  this  power  the  president  has  granted  reprieves  and  parilons  since  ihj 
commencement  of  the  present  government.  Sundry  provisions  have  been  en- 
acted, regulating  its  exercise  for  the  army  an  I  navy,  in  virtue  of  the  constitu- 
tional power  of  congress  to  make  rules  and  regiil.itions  for  the  government  of 
the  army  and  navy.  No  statute  has  ever  bjen  [xissed  regulating  it  in  cases  of 
conviction  by  the  civil  authorities.  In  su::h  cases,  the  |>re';i  lent  has  acted  ex- 
clusively under  the  power  as  it  is  expressed  in  tlu  constitution.  This  case 
raises  the  question  whether  the  presidtiut  can  onstitntioniilly  grant  a  condi- 
tional pardon  to  a  convicted  murderer,  sentenced  to  be  hung,  offering  to  cbangi* 
that  punishment  to  imprisonment  for  life;  and  if  he  dojs,  and  it  beacceptel 
by  the  convict,  whether  it  is  not  binding  up)n  him,  to  justify  a  court  to  refuse 
him  a  writ  of  habeas  corpus^  applied  for  upon  the  ground  that  the  pardon  is 
absolute,  and  the  condition  of  it  void. 

The  counsel  for  the  prisoner  contends  that  the  partlon  is  valid,  to  remit  en- 
tirely the  sentence  of  the  court  for  his  execution,  and  that  the  condition  annexed 
to  the  pardon,  and  accepted  by  the  prisoner,  is  ilie^.il.  It  is  also  said  that  a 
president  granting  such  a  pardon  assumes  a  power  not  conferred  by  the  consii- 
tution  —  that  he  legislates  a  new  punishment  into  existence,  and  sentences  liu 
convict  to  suffer  it;  in  this  way  violating  the  legislative  and  judicial  powers  of 
the  government,  it  being  the  province  of  the  first  to  enact  laws  for  the  panisli- 
raent  of  offenses  against  the  United  States,  an  I  that  of  the  judiciary  to  sent«^nc? 
convicts  for  violations  of  those  laws,  acording  to  them.  It  is  said  to  be  tli-.* 
exercise  of  prerogative,  such  as  the  king  of  England  has  in  such  cases;  and 
that,  under  our  system,  there  can  be  no  other  foundation,  eni|x>wering  a  presi- 
dent of  the  United  States  to  show  the  same  clemency.  We  think  this  is  a  mis- 
take arising  from  the  want  of  due  consideration  of  the  legal  meaning  of  the 
word  pardon.  It  is  supposed  that  it  w.is  meant  to  be  used  exclusively  witli 
reference  to  an  absolute  paixlon,  exempting  a  criminal  from  the  punishment 
which  the  law  inflicts  for  a  crime  he  has  committed. 

But  such  is  not  the  sense  or  meaning  of  tiie  word,  either  in  common  parlance 
or  in  law.  In  the  first,  it  is  forgiveness,  release,  remission.  Forgiveness  for  an 
offense,  whether  it  be  one  for  which  the  person  committing  it  is  liable  in  law  or 
otherwise.  Rolease  from  j)ecuniary  obligation,  as  where  it  is  said,  I  pardon 
you  your  debt.  Or  it  is  the  remission  of  a  penalty,  to  which  one  miiy  have 
subjected  himself  by  the  non-performance  of  an  undertaking  or  contract,  or 
when  a  statutory  penalty  in  money  has  been  incurred,  and  it  is  romiuel  'y  a 
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public  functionary  having  power  to  remit  it.  In  the  law  it  has(liffo:ent  mean- 
ings, which  were  as  well  understood  when  the  constitution  was  made  as  any- 
other  legal  word  in  the  constitution  now  is. 

§  3253.   The  weaning  of  the  term  ^^  pardon  "  is  to  he  ascertained  hy  reference 
to  English  authorities. 

Such  a  thing  as  a  pardon  without  a  designation  of  its  kinil  is  not  known  in 
the  law.  Time  out  of  mind,  in  the  earliest  books  of  the  English  law,  every 
pardon  has  its  particular  denomination.  They  are  general,  s})ecial  or  particular, 
conditional  or  absolute,  statutory,  not  necessary  in  some  cases,  and  in  some 
grantable  of  course.  Sometimes,  though,  an  express  pardon  for  one  is  a  pardon 
for  another,  such  as  in  approver  and  appellee,  principal  and  accessory  in  cer- 
tain cases,  or  where  many  are  indicted  for  felony  in  the  same  indictment,  be- 
cause the  felony  is  sevtM-al  in  all  of  them,  and  not  joint,  and  the  pardon  for  one 
of  them  is  a  ])ardon  for  all,  though  they  may  not  be  mentioned  in  it;  or  it 
discharges  sureties  for  a  fine,  payable  at  a  certain  day,  and  the  king  pardons 
the  principal;  or  sureties  for  the  peace,  if  the  principil  is  pardoned  after  for- 
feiture. We  might  mention  other  legal  incidents  of  a  pardjn,  but  those  men- 
tioned are  enough  to  illustrate  the  subject  of  pardon,  and  the  extent  or 
meaning  of  the  president's  power  to  grant  reprieves  and  p.inlous.  It  meant 
that  the  power  was  to  be  used  according  to  law;  that  is,  as  it  had  been  used  in 
England,  and  these  states  when  they  were  colonies;  not  because  it  was  a  pre- 
rogative power,  but  as  incidents  t)f  the  power  to  pardon,  particularly  when  the 
circumstances  of  any  case  disclosed  such  uncertainties  as  made  it  doubtful  if 
there  should  have  been  a  conviction  of  the  criminal,  or  when  they  are  such  as 
to  show  that  there  might  be  a  mitigation  of  the  punishment  without  lessening 
the  obligation  of  vindicatory  justice.  Without  such  a  power  of  clemency,  to 
be  exercised  by  some  department  or  functionary  of  a  government,  it  would  be 
most  imperfect  and  deficient  in  its  political  morality,  and  in  that  attribute  of 
Deity  whose  judgments  are  always  tempered  with  mercy.  And  it  was  with  the 
fullest  knowledge  of  the  law  upon  the  subject  of  pardons,  and  the  philosophy 
of  government  in  its  bearing  upon  the  constitution,  when  this  court  instructed' 
C*jief  Justice  Marshall  to  say,  in  The  United  States  v,  Wilson,  7  Pet.,  162:  "  As 
the  power  has  been  exercised  from  time  immemorial  by  the  executive  of  that 
nation  whose  language  is  our  language,  and  to  whose  judicial  institutions  ours 
bear  a  close  resemblance,  we  adopt  their  principles  respecting  the  operation 
and  effect  of  a  pardon,  and  look  into  their  books  for  the  rules  prescribing 
the  manner  in  which  it  is  to  bo  used  by  the  person  who  would  avail  him- 
self of  it.'-  We  still  think  so,  and  that  the  language  used  in  the  constitu- 
tion, conferring  the  power  to  grant  reprieves  and  pardons,  must  be  construed 
with  reference  to  its  meaning  at  the  time  of  its  adoption.  At  the  time  of  our 
separation  from  Great  Britain,  that  power  had  been  exercised  by  the  king,  as 
1 1  e  chief  executive.  Prior  to  the  Revolution,  the  colonies,  being  ineftect  under 
liiu  lavs  of  England,  were  accustomed  to  the  exercise  of  it  in  the  various 
forn.s  as  they  may  be  found  in  the  English  law  books.  They  were,  of  course, 
to  be  applied  as  occasions  occurred,  and  they  constituted  a  part  of  the  juris- 
prudence of  Anglo-America.  At.  the  time  of  the  adoption  of  the  constitution, 
American  statesmen  were  conversant  with  the  laws  of  England,  and  familiar 
with  the  prerogatives  exercised  by  the  crown.  Hence,  when  the  words  to 
grant  pardons  were  used  in  the  constitution,  they  conveyed  to  the  mind  the 
authority  as  exercised  by  the  English  crown,  or  by  its  representatives  in  the 
colonies.     At  that  time  both  Englishmen  and  Americans  attached  the  same 
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meaning  to  the  word  pardon.  In  the  convention  which  framed  the  constita- 
tion,  no  effort  was  made  to  define  or  change  its  meaning,  although  it  was 
limited  in  cases  of  impeachment. 

TVe  must  then  give  the  word  the  same  meaning  as  prevailed  here  and  in 
England  at  the  time  it  found  a  place  in  the  constitution.  This  is  in  conformity 
with  the  principles  laid  down  by  this  court  in  Cathcart  v.  Kobinson,  5  Pet.,  264, 
2S0;  and  in  Flavers  Case,  8  Watts  &  S.,  107;  Attorney-General's  brief.  A 
pardon  is  said  by  Lord  Coke  to  be  a  work  of  mere}',  whereby  the  king,  either 
before  attainder,  sentence  or  conviction,  or  after,  forgiveth  any  crime,  offense, 
punishment,  execution,  right,  title,  d»ibt  or  duty,  temporal  or  ecclesiastical.  3 
Inst.,  233.  And  the  king's  coronation  oath  is,  '*  that  he  will  cause  justice  to 
be  executed  in  mercy."  It  is  frequently  conditional,  as  he  may  extend  bis 
mercy  upon  what  terms  he  pleases,  and  annex  to  his  bounty  a  condition  prece- 
dent or  subsequent,  on  the  performance  of  which  the  validity  of  the  pardon 
will  depend.  Co.  Litt.,  274,  276;  2  Hawkins,  ch.  37,  §  43;  4  Black.  Cora.,  401. 
And  if  the  felon  does  not  perform  the  condition  of  the  pardon,  it  will  be 
altogether  void ;  and  he  may  be  brought  to  the  bar  and  remanded,  to  suffer 
the  punishment  to  which  he  was  originally  sentenced.  Cole's  Case,  Moore,  466; 
Bac.  Abr.,  Pardon,  E.  In  the  case  of  Packer  and  others  —  Canadian  pris- 
oners—  5  Mees.  &  W.,  32,  Lord  Abinger  decided  for  the  court,  if  the  condition 
upon  which  alone  the  pardon  was  granted  be  void,  the  pardon  must  also  be 
void.  If  the  condition  were  lawful,  but  the  prisoner  did  not  assent  to  it,  nor 
submit  to  be  lransi)orted,  he  cannot  have  the  benefit  of  the  pardon  —  or  if, 
having  assented  to  it,  his  assent  be  revocable,  we  must  consiJer  him  to  have 
retracted  it  b\'  the  application  to  be  set  at  libert}'^,  in  which  case  he  is  equally 
unable  to  avail  himself  of  the  pardon. 

§  325 4.  Limitations  of  the  power  to  pardon. 

But  to  the  power  of  pardoning  there  are  limitations.  The  king  cannot,  by 
any  previous  license,  make  an  offense  dispunishable  which  is  milium  in  ,««?,  i  e.^ 
unlawful  in  itself,  as  being  against  the  law  of  nature,  or  so  far  against  the  pub- 
*Iic  good  as  to  be  indictable  at  common  law.  A  grant  of  this  kind  would  be 
against  reason  and  the  common  good,  and  therefore  void.  3  Hawk.,  ch.  37, 
§  28.  So  he  cannot  release  a  recognizance  to  keep  the  peace  with  another  by 
name,  and  generally  with  other  lieges  of  the  king,  because  it  is  for  the  benefit 
and  safety  of  all  his  subjects.  3  Inst.,  238.  Kor,  after  suit  has  been  brought 
in  a  popular  action,  can  the  king  discharge  the  informer's  part  of  the  penalty 
(3  Inst.,  23S);  and  if  the  action  be  given  to  the  party  grieved,  the  king  can- 
not discharge  the  same.  3  Inst.,  237.  Nor  can  the  king  pardon  for  a  commoa 
nuisance,  because  it  would  take  away  the  means  of  compelling  a  redress  of  it, 
unless  it  be  in  a  case  where  the  fine  is  to  the  king,  and  not  a  forfeiture  to  the 
party  grieved.     Hawk.,  ch.  37,  §  33;  5  Chit.  Burn.,  2. 

And  this  power  to  pardoh  has  also  been  restrained  by  particular  statutes.  By 
the  act  of  settlement  (12  &  13  Will.  III.,  ch.  2,  Eng.),  no  pardon  under  the 
great  seal  is  pleadable  to  an  impeachment  by  the  commons  in  parliament,  bui 
after  the  articles  of  impeachment  have  been  heard  and  determined,  he  may 
pardon.  The  provision  in  our  constitution,  excepting  cases  of  impeachment 
out  of  the  power  of  the  president  to  pardon,  was  evidently  taken  from  that 
statute,  and  is  an  improvement  upon  the  same.  Nor  does  the  p<jwer  to  pardon 
in  England  extend  to  the  habeas  corpus  act  (31  Car.  II.,  ch.  2),  which  makes  it  a 
premunire  to  send  a  subJ3ct  to  any  prison  out  of  En^rland,  etc.,  or  beyond  the 
seas,  and  further  provides  that  any  person  so  offending  shall  be  incapable  of 
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the  kiffg's  pardon.  There  are  also  pardons  grantable  as  of  common  right, 
without  any  exercise  of  the  king's  discretion;  as  where  a  statute  creating  an 
offense,  or  enacting  penalties  for  its  future  punishment,  holds  out  a  promise  of 
immunity  to  accomplices  to  .aid  in  the  conviction  of  their  associates.  When 
accomplices  do  so  voluntarily  they  have  a  right  absolutely  to  a  pardon.  1  Chit. 
C.  L.,  'r66.  Also  when,  by  the  king's  proclamation,  they  are  promised  immunity 
on  discovering  their  accomplices  and  are  the  means  of  convicting  them.  Rudd's 
Case,  Cowp.,  33-lr;  1  Leach,  118.  But  except  in  these  cases  accomplices,  though 
admitted  accordmg  to  the  usual  phrase  to  be  "king's  evidence,"  have  no  abso- 
lute claim  or  legal  right  to  a  pardon.  But  they  have  an  equitable  claim  to  par- 
don if  upon  the  trial  a  full  and  fair  disclosure  of  the  joint  guilt  of  one  of  them 
and  his  associates  is  made.  He  cannot  plead  it  in  bar  of  an  indictment  for 
such  offense,  but  he  may  use  it  to  put  off  the  trial,  in  order  to  give  him  time  to 
apply  for  a  pardon.  Kudd's  Case,  Cowp.,  331;  1  Leach,  115.  So,  conditional 
pardons  by  the  king  do  not  permit  transportation  or  exile  as  a  commutable 
punishment,  unless  the  same  has  been  provided  for  by  legislation.  See  39  Eliz., 
ch.  45,  and  5  Geo.  IV-,  ch.  84,  a  consolidation  of  all  the  laws  regulating  the 
transportation  of  offenders  from  Great  Britain. 

Having  shown,  by  the  citation  of  many  authorities,  the  king's  power  to  grant 
conditional  pardons,  with  the  restraints  upon  the  power,  also  when  pai'dons 
for  offenses  and  crimes  are  grantable  of  course,  and  when  a  party  has  an  equi- 
table right  to  apply  for  a  pardon,  we  now  proceed  to  show,  by  the  decisions  of 
some  of  the  courts  of  the  states  of  this  Union,  that  they  have  expressed  opin- 
ions coincident  with  what  has  been  stated  to  be  the  law  of  England,  and  more 
particularly  how  the  pardoning  power  may  be  exercised  in  them  by  the  gov- 
ernors of  the  states,  whose  constitutions  have  clauses  giving  to  them  the  power 
to  grant  pardons,  in  terras  identical  with  those  used  in  the  constitution  of  the 
United  Slates.  In  the  constitution  of  the  state  of  Pennsylvania,  of  1790,  it  is 
declared  in  the  second  article,  section  9,  that  the  governor  shall  have  power  to 
remit  fines  and  penalties,  and  grant  reprieves  and  pardons,  except  in  cases  of 
impeachment. 

Sargeant,  Justice,  said,  in  Flavel's  Case,  8  Watts  &  S.,  197,  "  several  proposi- 
tions were  made  in  the  convention  which  formed  the  constitution  of  1838,  to 
limit  and  control  the  exercise  of  the  power  of  pardon  by  the  executive,  but 
they  were  overruled  and  the  provision  left  as  it  stood."  "Now,  no  principle  is 
better  settled  than  that  for  the  definition  of  legal  terms  and  construction  of 
legal  powers  mentioned  in  our  constitution  and  laws,  we  must  resort  to  the 
common  law  when  no  act  of  assembly  or  judicial  interpretation  or  settled 
usage  has  altered  their  meaning." 

Then  proceeding  to  show  the  nature  and  application  of  conditions,  the  learned 
judge  remarks:  "  And  so  may  the  king  make  a  charter  of  pardon  to  a  man  of 
his  life,  upon  condition.  A  pardon,  therefore,  being  an  act  of  such  a  nature  as 
that  by  the  common  law  it  may  be  upon  any  condition,  it  has  the  same  nature 
and  operation  in  Pennsylvania,  and  it  follows  that  the  governor  may  annex  to 
a  pardon  any  condition,  whether  subsequent  or  precedent,  not  forbidden  by 
law.  And  it  lies  upon  the  grantee  to  perform  the  condition;  or  if  the  condi- 
tion is  not  performed,  the  original  sentence  remains  in  full  vigor,  and  may  be 
carried  into  effect."  To  this  case  we  add  those  of  The  State  v.  Smith,  1  Builey 
(S.  C),  283,  288;  also  Addington's  Case,  in  2  id.^  516;  also  Hunt,  jEso  parte; 
also  that  of  the  People  v.  Potter,  N.  Y.  Leg.  Obs.,  177;  S.  C,  1  Park.  Cr 
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Rep.,  4;  and  the  case  of  United  States  v.  Wilson,  7  Pet.,  150  (§§  324&-47, 
supra). 

§  3355.  The  power  to  grant  conditional  pardons  is  conferred  in  terms  hy  the 
co7istitution. 

But  it  was  urged  by  the  counsel  who  represents  the  petitioner  that  the  po\\'er 
to  reprieve  and  pardon  does  not  include  the  power  to  grant  a  conditional  par- 
don, the  latter  not  having  been  enumerated  in  the  constitution  as  a  distinct 
power.  And  lie  cited  the  constitutions  of  several  of  the  states',  the  legislatlo:i 
of  others,  and  two  decisions,  to  show  that  when  the  power  to  commute  punis!:- 
ment  had  not  been  given  in  terms  legislation  had  authorized  it;  and  that 
when  that  had  not  been  done,  the  courts  had  decided  against  the  commu- 
tation by  the  governors  of  the  states.  And  it  was  said,  so  far  from  the  prosl- 
dent  having  such  a  power,  that,  as  the  grant  was  not  in  the  constitution,  con- 
gress could  not  give  it.  It  not  unfrcquenlly  happens  in  discussions  ujwn  the 
constitution  that  an  involuntary  change  is  made  in  the  words  of  it,  or  in  their 
order,  from  which,  as  they  are  used,  there  may  be  a  logical  conclusion,  though 
it  be  different  from  what  the  constitution  is  in  fact.  And  even  though  the 
change  may  appear  to  be  equivalent,  it  will  be  found  upon  reflection  not  to 
convey  the  full  meaning  of  the  words  used  in  the  constitution.  This  is  an  ex- 
ample of  it.  The  power  as  given  is  not  to  reprieve  and  pardon,  but  that  the 
president  shall  have  power  to  grant  reprieves  and  pardons  for  offenses  against 
t!ie  United  Stales,  except  in  cases  of  impeachment.  The  difference  between 
tlie  real  language  and  that  used  in  the  argument  is  material.  The  first  conveys 
only  the  idea  of  an  absolute  power  as  to  the  purpose  or  object  for  which  it  is 
given.  The  real  language  of  the  constitution  is  general,  that  is,  common  to  the 
class  of  pardons,  or  extending  the  power  to  pardon  to  all  kinds  of  pardons 
known  in  the  law  as  such,  whatever  may  be  their  denomination.  We  have 
shown  that  a  conditional  pardon  is  one  of  them.  A  single  remark  from 
the  power  to  grant  reprieves  will  illustrate  the  point.  Tliat  is  not  only 
to  be  used  to  delay  a  judicial  sentence  when  the  president  shall  think  the 
merits  of  the  case,  or  some  cause  connected  with  the  offender,  may  require  it, 
but  it  extends  also  to  cases  ex  necessitate  lerjis^  as  where  a  female  after  convic- 
tion is  found  to  be  enceinte,  or  where  a  convict  becomes  insane,  or  is  alleged  to 
be  so.  Though  the  reprieve  in  either  case  produces  delay  in  the  execution  of  a 
sentence,  the  means  to  be  used  to  determine  either  of  the  two  just  mentioned, 
are  clearly  within  the  president's  power  to  direct;  and  reprieves  in  such  cases 
are  different  in  their  legal  character,  and  different  as  to  the  causes  which  may 
induce  the  exercise  of  the  power  to  reprieve. 

In  this  view  of  the  constitution,  by  giving  to  its  words  their  proper  meaning, 
the  power  to  pardon  conditionally  is  not  one  of  inference  at  all,  but  one  con- 
ferred in  terms.  Tlie  mistake  in  the  argument  is  in  considering  an  incident  of 
the  power  to  pardon  the  exercise  of  a  new  power,  instead  of  its  being  a  part  of 
the  power  to  pardon.  We  use  the  word  incident  as  a  legal  terra,  meaning 
something  appertaining  to  and  necessarily  depending  upon  another,  which  is 
termed  the  principal.  But  admitting  that  to  be  so,  it  may  be  said,  as  the  con- 
dition when  accepted  becomes  a  substitute  for  the  sentence  of  the  court,  in- 
volving another  punishment,  the  latter  is  substantially  the  exercise  of  a  new 
power.  But  this  is  not  so,  for  the  power  to  offer  a  condition,  without  ability 
to  enforce  its  acceptance,  when  accepted  by  the  convict,  is  the  substitution  by 
himself  of  a  lesser  punishment  than  the  law  has  imposed  upon  him,  and  he 
cannot  complain  if  the  law  executes  the  choice  he  has  made. 
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§  3256.  Where  a  man  is  legally  in  prison^  he  cannot  he  said  to  accept  a  con- 
ditional pardon  under  duress. 

A|  to  the  suggestion  that  conditional  pardons  cannot  be  considered  as  being 
voluntarily  accepted  by  convicts  so  as  to  be  binding  upon  them,  because  they  are 
made  whilst  under  duress  per  minas  and  duress  of  imprisonment,  it  is  only 
necessary  to  remark  that  neither  applies  to  this  case,  as  the  petitioner  was 
legally  in  prison.  "If  a  man  be  legally  imprisoned,  and  either  to  procure  his 
discharge,  or  on  any  other  fair  account,  seal  a  bond  or  deed,  this  is  not  duress 
of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it.  And  a  man  condemned 
to  be  hung  cannot  be  permitted  to  escape  the  punishment  altogether,  by  plead- 
ing that  he  had  accepted  his  life  by  duress  per  minasP  And  if  it  be  further 
urged,  as  it  was  in  the  argument  of  this  case,  that  no  man  can  make  himself 
a  slave  for  life  by  convention,  the  answer  is,  that  the  petitioner  had  forleited 
his  life  for  crime,  and  had  no  liberty  to  part  with. 

We  believe  we  have  now  noticed  every  point  made  in  the  argument  by  counsel 
on  both  sides,  except  that  which  deduces  the  president's  power  to  grant  a  con- 
ditional pardon  from  the  local  law  of  Maryland,  of  force  in  the  Di$trict  of 
Columbia.  We  do  not  think  it  necessarv  to  discuss  it,  as  we  have  shown  that 
the  president's  power  to  do  so  exists  under  the  constitution  of  the  United  States. 
We  are  of  opinion  that  the  circuit  court  of  the  District  of  Columbia  rightly 
refused  the  petitioner's  application,  and  this  court  affirms  it. 

Mr.  Justice  McLean  dissented,  holding  that  the  condition  annexed  to  the 
pardon  was  not  within  the  power  of  the  president,  and  '.hat  the  pardon  was 
absolute.  Justices  Curtis  and  Campbell  dissented  on  the  question  of  juris- 
diction, holding  that  where  a  circuit  court  examines  a  commitment  on  habeas 
corpus^  and  recommits  the  prisoner,  the  supreme  court  has  no  jurisdiction  by 
habeas  corpus  to  review  the  sentence  of  the  circuit  court. 

GREATHOUSE'S  CASE. 
(Circuit  Court  for  California:  3  Abbott,  382-898.     1864.) 

Opinion  by  Hoffman,  J. 

Statement  of  Facts. —  A  writ  of  habeas  corpus  is  applied  for  on  the  part  of 
Ridgley  Greathouse,  a  prisoner  now  in  execution  under  the  judgment  and  sen- 
tence of  this  court,  for  the  crime  of  engaging  in  and  giving  aid  and  comfort  to 
the  existing  rebellion.  The  legality  of  the  conviction  and  sentence  is  not  de- 
nied; but  it  is  claimed  that  the  prisoner  is  entitled  to  his  discharge  under  the 
proclamation  of  the  president  of  December  8,  1863.  The  application  is  re- 
sisted by  the  district  attorney  on  two  grounds:  1st.  That  the  court  has  no  juris- 
diction to  award  the  writ  or  discharge  the  prisoner,  even  though  it  be  clear 
that  he  is  within  the  terms  of  the  proclamation;  and,  2d.  That  the  proclama- 
tion does  not  apply  to  his  and  similar  cases. 

§'3257.  A  prisoner  in  custody  under  a  valid  conviction  and  sentence  may  be 
discharged  on  habeas  corpus  on  the  production  of  a  pardon  by  the  president, 

1.  As  to  the  jurisdiction  of  the  court.  The  authority  of  the  courts  of  the 
United  States,  and  of  the  judges  thereof,  to  issue  writs  of  habeas  corpus^  is  de- 
rived from  section  14  of  the  act  of  September  2:t,  1789.  That  section  provides 
that  "either  of  the  justices  of  the  supreme  court,  as  well  as  the  judges  of  the 
district  courts,  shall  have  power  to  grant  writs  of  habeas  corpus  for  the  purpose 
of  an  inquiry  into  the  cause  of  commitment.     Provided,  that  writs  of  habeas 

909 


§8257.  CRIMES  AND  CRIMINAL  PROCEDURE. 

corpus  shall  in  no  case  extend  to  prisoners  in  jail,  unless  where  they  are  in  cus- 
tody under  or  by  color  of  the  authority  of  the  United  States,  or  committed 
for  trial  bsfore  some  court  of  the  same,  or  necessary  to  be  brought  into  coart 
to  testify." 

It  is  contended  by  the  district  attorney  that  the  authority  hero  given  does 
not  embrace  cases  where  a  prisoner  is  in  custody  under  conviction  and  sentenc;*. 
That  the  court,  when  sentence  is  pronounced,  is  functus  officio^  and  has  no  far- 
ther power  over  the  case;  that  the  marshal's  return  that  he  holds  the  prisoner 
by  virtue  of  such  conviction  and  sentence  is  conclusive;  and  that  even  a  special 
pardon  issued  to  the  prisoner  cannot  be  set  up  in  answer  to  it.  For  this  posi- 
tion no  authority  is  cited.  It  will  be  seen  that,  if  correct,  it  would  be  the  duty 
of  the  court  to  remand  the  prisoner  to  undergo  execution  of  a  capital  sentence, 
even  though  ho  should  produce  a  full  and  free  pardon  by  the  president,  under 
the  great  seal  of  state.  Even  this  result  the  district  attorney  did  not  hesitate 
t3  admit  to  be  the  necessary  consequence  of  the  principle  contended  for. 

The  terms  of  the  statute  embrace,  it  will  be  observed,  all  cases  of  commit- 
ment; and  the  proviso  by  implication  includes  not  only  cases  of  commitment 
for  trial  before  some  court  of  the  United  Slates,  but  also  all  cases  where  per- 
sons are  in  j  ill  under  or  hy  cohr  of  the  authority  of  the  Uaited  Stales.  It  is  evi- 
dent that  this  language  extends  to  all  persons  imprisoned  under  the  authority 
of  the  United  States,  whether  under  the  judgment  of  a  court  or  the  warrant 
of  a  committing  magistrate.  The  duty  of  the  court,  on  the  return  of  the 
writ,  is  plain.  If  it  appear  that  the  prisoner  is  held  by  virtue  of  a  warrant 
issued  by  a  competent  officer,  or  by  the  judgment  and  sentence  of  a  court  of 
competent  jurisdiction,  he  will  be  remanded.  But  if  it  appear  that  though  the 
original  commitment  was  lawful,  yet,  that  in  consequence  of  some  subsequent 
event,  his  further  detention  is  no  longer  lawful,  he  will  be  discharged.  Thus, 
if  he  be  committed  until  he  pay  a  fine,  which  he  has  paid  accordingly,  and  the 
return  states  the  commitment  only,  the  court  will  inquire  into  the  fact  and 
release  the  prisoner.  **So,  after  a  conviction  he  may  allege  a  pardon,  or  that 
the  judgment  under  which  he  was  imprisoned  has  been  reversed.''  1  Hill,  404. 
In  People  v,  Cassels,  5  id.,  167,  Judge  Bronson  says:  *'The  officers  may  also 
inquire  whether  any  cause  has  arisen  since  the  commitment  for  putting  an  end 
to  the  imprisonment,  as  a  pardon,  reversal  of  the  judgment,  payment  of  the 
fine,  and  the  like."  That  the  court  does  not  become,  by  passing  sentence, 
functus  officio^  to  all  intents  and  purposes,  is  evident  from  the  consideration 
that  it  is  by  virtue  of  the  authority  of  the  court,  and  by  force  of  its  sentence, 
that  the  prisoner  is  detained ;  and  even  when  he  has  obtained  a  conditional 
pardon  and  been  discharged,  yet,  if  he  violate  the  condition,  he  may  be  re- 
arrested and  remanded  by  the  court  in  execution  of  the  original  sentence. 

But  the  point  is  authoritatively  settled  by  the  supremo  court  of  the  United 
States.  In  Ex  parte  Wells  (18  How.,  307,  §§  3252-56,  supra),  a  motion  was 
made  in  the  circuit  court  for  a  habeas  corpus  on  behalf  of  Wells,  a  prisoner 
convicted  of  murder  and  sentenced  to  death,  but  who  had  been  pardoned  by 
the  president  upon  condition  that  he  be  imprisoned  during  his  natural  life. 
Under  this  pardon  the  prisoner  claimed  to  be  entitled  to  his  discharge.  The 
application  was  refused  by  the  circuit  court,  and  came  before  the  supreme  court 
by  way  of  appeal.  The  questions  debated  were,  whether  the  supreme  court 
was  not,  in  entertaining  the  application,  exercising  an  original  instead  of  the 
appellate  jurisdiction  to  which,  in  such  cases,  the  constitution  restricts  it;  and, 
secondly,  as  to  the  force  and  effect  of  the  pardon,  and  the  legality  of  an  ira- 
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prisonment  by  virtue  of  the  condition  contained  in  ft,  and  the  prisoner's  ac- 
ceptance of  it.  It  was  held  that  the  jurisdiction  invoked  was  an  appellate 
jurisdiction,  and  that  the  imprisonment  pursuant  to  the  condition  of  the  pardon 
was  legal.  But  no  doubt  seems  to  have  been  suggested,  eitlier  by  the  court  or 
at  the  bar,  of  the  authority  of  the  circuit  court  to  award  the  writ;  nor  of  that 
of  the  supreme  court,  provided  the  jurisdiction  exercised  was  appellate,  and  not 
original.  In  Ex  parte  Watkina,  7  Pet.,  568,  the  court  awarded  the  writ  in  the 
case  of  a  person  convicted  of  olFenses  against  the  United  States,  and  sentenced 
to  imprisonment  and  the  payment  of  fines.  It  is  nowhere  suggested  in  the  case 
that  the  authority  of  the  circuit  court,  or  that  of  the  supreme  court  (if  the  juris- 
diction was  to  be  deemed  appellate)  to  inquire  into  the  force  and  effect  of  the 
sentence,  and  the  legality  of  a  further  imprisonment  under  it,  was  open  to  con- 
troversy. It  is  plain,  from  the  foregoing,  that  it  is  the  right  and  duty  of  the 
court-in  this  case  to  inquire  into  the  cause  of  commitment  of  the  prisoner,  and 
that,  if  he  is  held  by  virtue  of  the  sentence  of  this  court,  to  ascertain  and  de- 
cide whether,  by  reason  of  any  matter  subsequent  thereto,  such  as  the  payment 
of  his  fine,  the  expiration  of  his  term  of  imprisonment,  a  pardon,  or  the  like,  he 
is  now  entitled  to  be  discharged. 

§  3258.  The  proclamation  of  amnesty  of  1863  embraced  persona  convicted  of 
the  offenses  therein  mentioned  prior  to  its  date. 

2.  The  pardon  whereby  it  is  claimed  that  the  sentence  of  the  prisoner  is 
avoided  is  contained  in  the  proclamation  of  the  president  of  December,  8,  1863. 
The  part  requisite  to  consider  is  as  follows:  ** Therefore,  I,  Abraham  Lincoln, 
president  of  the  United  States,  do  proclaim,  declare  and  make  known  to  all 
persons  who  have,  directly  or  by  implication,  participated  in  the  existing  rebell- 
ion, except  as  hereinafter  excepted,  that  a  full  pardon  is  granted  to  them  and 
each  of  them,  with  restoration  of  all  rights,  except  where  rights  of  third  parties 
sliall  have  intervened,  and  upon  the  condition  that  qwqvw  such  person  shall  take 
and  subscribe  an  oath,  and  thenceforward  keep  and  maintain  said  oath,  and 
which  oath  shall  be  registered  for  permanent  preservation,  and  shall  be  of  the 
tenor  and  effect  following,  to  wit: "  etc. 

The  authority  of  the  president  to  grant  an  effectual  pardon  to  all  persons 
embraced  within  the  terms  of  this  proclamation  is  not  disputed.  It  is  derived 
from  the  power  confided  to  him  by  the  constitution,  and  in  this  case  is  exer- 
cised in  pursuance,  as  the  preamble  recites,  of  an  express  authority  given  by 
congress  to  the  president,  "to  extend  by  proclamation  to  all  persons  who  may 
have  participated  in  the  existing  rebellion  in  any  state  or  part  thereof,  pardon 
and  amnesty,  with  such  exceptions,  and  at  such  terras,  and  on  such  conditions, 
as  he  may  deem  expedient  for  the  public  welfare." 

§  3259.  The  court  takes  judicial  fwtice  of  a  proclamation  of  pardon  and 
amnesty  hy  iJie president 

The  pardon  and  amnesty  thus  proclaimed  is  therefore  a  public  and  official  act, 
of  which  the  court  will  take  judicial  notice,  and  it  corresponds  to  a  class  of 
]>:iidons  well  known  in  England  —  pardons  by  act  of  parliament.  Nor  is 
it  disputed  that  the  crime  described  in  the  proclamation  is  the  same  crime  as 
that  whereof  the  prisoner  has  been  convicted.  The  language  of  the  proclama- 
tion is,  "All  persons  who  have  directly,  or  by  implication,  participated  in  the 
existing  rebellion."  The  offense  of  the  prisoner,  as  charged  in  the  indictment, 
is,  "  That  he  engaged  in  the  existing  rebellion,  and  gave  to  it  aid  and  comfort." 
The  oflTense  pardoned  is,  therefore,  evidently  the  offense  committed   by  the 

prisoner. 
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§  3260.  Whether  the  proclamation  of  1863  extended  to  persona  already  con- 
VH'tM  and  sentenced. 

But  it  is  urged  by  the  district  attorney  that  this  proclamation  does  not  ex- 
tend to  persons  who,  at  its  date,  had  been  convicted  and  sentenced  for  the 
offenses  described  in  it.  In  support  of  this  position,  he  cites  various  ancient 
English  authorities.  It  is  not  disputed  that,  by  the  common  law,  if  a  man  be 
attainted  of  felony,  and  get  a  pardon  which  doth  not  mention  the  attainder, 
the  pardon  will  ba  ineffectual.  So,  also,  it  has  been  lield  that  the  pardon  of  a 
person  convicted  by  verdict  of  felony  is  void  unless  it  recite  the  indictment  and 
verdict.  It  has  even  been  questioned  if  the  pardon  of  a  person  barely  indicted 
of  felony  be  good  without  mentioning  the  indictment.  Bacon's  Abr.,  Pardon, 
D.,  and  cases  cited. 

These  and  similar  decisions  are  founded  on  the  general  principle  that  when- 
ever it  appears,  by  the  recital  of  the  pardon,  that  the  king  was  misinformed,  or 
not  rightly  apprised,  both  of  the  heinousness  of  the  crime,  and  also  how  far 
the  party  stands  convicted  upon  the  record,  the  pardon  is  void,  upon  the  pre- 
sumption that  it  was  gained  from  the  king  by  imposition.  Any  suppression  of 
truth  or  suggestion  of  falsehood  in  a  charter  of  pardon  was  therefore  held 
to  vitiate  it.  But  it  may  bo  doubted  whether,  at  the  present  day,  such  rules 
would  be  enforced  in  this  country,  or  even  in  England.  We  learn  from  Bar- 
rington  (Obs.  on  Statutes,  27,  231)  that  at  the  time  of  Magna  Charta,  and  for 
many  years  subsequently,  the  abuse  of  the  pardoning  power  by  the  king,  and 
the  impositions  practiced  upon  him,  were  the  subject  of  frequent  and  clamor- 
ous complaint.  The  ancient  punishment  for  murder  was  a  were  gild,  paid  as  a 
satisfaction  to  the  nearest  relative  of  the  deceased.  It  was,  therefore,  a  most 
crying  abuse  of  power  in  the  king  not  only  to  pardon  this  most  heinous  crime, 
but  in  consideration  also  of  the  mulct,  which  otherwise  should  have  been  given 
to  the  relation  who  prosecuted.  Hence,  we  find  it  enacted  by  statute  of  27 
Edward  III.,  that  in  every  pardon  of  felony  granted  at  any  man's  suggestion, 
the  suggestion,  and  the  name  of  him  that  makes  it,  shall  be  compareil,  and  if 
it  be  found  untrue  the  charter  shall  be  disallowed,  and  the  justices  before 
whom  the  charges  shall  be  alleged  shall  inquire  of  the  same  suggestion,  and  if 
they  find  it  untrue  shall  disallow  the  charter.  So,  by  statute  13  Richard  II.,  it 
was  enacted  that  no  pardon  for  murder  or  rape  shall  ba  allowed,  unless  the 
offense  be  particularly  specified  therein,  and  especially  in  murder  it  shall  be 
expressed  whether  it  was  committed  by  lying  in  wait,  assault  or  ttioZ/c^  ^r^- 
2}ense.     18  Steph.  Com.,  468. 

In  analogy  to  these  statutory  requirements,  and  to  carry  out  the  same  policy, 
the  courts  held  a  pardon  to  be  void  whenever  it  might  reasonably-  be  presumed 
that  the  king  was  deceived;  and  they  considered  the  omission  to  recite  the 
fact  that  the  person  pardoned  had  been  attainted  or  convicted,  or  perhaps  even 
indicted,  as  evidence  that  an  imposition  had  been  practiced  on  the  king.  How 
far  these  rules  would  now  be  enforced  in  this  country  is  not  very  clear.  In  In 
re  Eddymoin,  8  How.  Pr.,  478,  a  pardon  was  held  on  haheas  corpus  to  be  valid, 
although  it  appeared  tliat  a  gross  fraud  had  been  perpetrated  on  the  executive; 
that  no  notice  of  the  application  for  pardon  had  been  given  to  the  district  at- 
torney, as  required  by  law;  that  the  signatures  of  the  officers  of  the  prison  to 
the  application  for  pardon  had  been  forged,  as  also  a  letter  accompanying  the 
petition  purporting  to  be  from  the  physician  of  the  prison;  and  that  on  these 
papers  the  pardon  was  granted. 

In  United  States  v.  Stettcr  (United  States  Circuit  Court,  Philadelphia),  it  was 
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held  by  Judge  Xaue  that  where  the  pardon  recited  a  conviction  "  at  the  June 
terra"  of  the  district  court  of  counterfeiting  the  silver  coin  of  the  United 
States,  and  a  sentence  of  imprisonment  for  one  year,  and  the  record  showed  a 
conviction  at  the  "  May  sessions"  of  two  felonies,  one  counterfeiting  and  forg- 
ing ten  pieces  of  coin,  and  the  other  uttering  and  passing  them,  on  which 
there  was  a  sentence  of  fine  as  well  as  imprisonment,  the  pardon  was  ineflfect- 
ual  to  restore  the  competency  of  the  party  as  witness.  Whart.  Cr.  L.,  §  766, 
in  notis,  Whether  a  similar  inaccuracy  as  to  the  term  at  which  the  conviction 
was  had,  and  the  description  of  the  offense  as  stateil  in  the  indictment,  would, 
in  a  capital  case,  and  in  the  face  of  the  plain  intention  of  the  executive  to  par- 
don, be  held  to  vitiate  it,  and  the  prisoner  remanded  for  execution,  may  be 
doubted. 

The  case  cited  from  the  New  York  Reports  is  clearly  an  authority  that  the 
fact  that  the  executive  was  grossly  deceived  will  not  avoid  the  pardon;  and  if 
this  be  law,  it  follows  that  the  omission  to  recite  the  fact  of  a  conviction  and 
judgment,  which  is  in  England  adjudged  to  avoid  the  pardon  only  because  it 
affords  evidence  that  the  king  was  deceived,  would  not  have  the  like  effect  in 
this  country.  Independently  of  the  presumption  of  deception,  arising  from  a 
failure  to  recite  a  previous  conviction  or  indictment,  the  absence  of  such  recit- 
als would  seem  to  afford  no  ground  for  avoiding  the  pardon.  All  pardons,  ex- 
cept in  cases  of  illegal  convictions,  etc.,  proceed  upon  the  hypothesis  of  the 
legal  guilt  of  the  person  pardoned.  If  he  be  not  guilty,  it  is  presumed  that 
he  will  be  acquitted,  and  he  has  no  need  of  a  pardon.  The  pardon  is  granted 
on  considerations  which  satisfy  the  executive  that,  in  the  particular  case,  an 
offender,  though  guilty,  should  be  pardoned. 

It  would  seem,  therefore,  to  be  of  slight  importance  whether  the  guilt  of  the 
offender  be  judicially  ascertained  or  not,  provided  the  executive  is  fully  ap- 
prised of  the  nature  of  the  offense  pardoned.  For  the  pardon  goes  upon  the 
presumption  that  the  offender,  if  not  already  convicted,  will  be;  else  he  would 
not  need  to  plead  his  pardon  to  the  indictment,  but  would  be  saved  under  his 
plea  of  not  guilty.  It  is  believed,  however,  that  in  the  United  States  few  par- 
dons have  ever  been  granted  until  after  conviction.  But  whatever  be  the  rules 
with  respect  to  private  pardons  by  charter  from  the  king,  or  special  pardons 
by  the  executive  in  this  country,  it  is  very  clear  that  they  have  no  application, 
even  in  England,  to  general  pardons  by  act  of  parliament. 

This  is  evident  on  grounds  of  reason,  as  well  as  on  authority.  The  only  rea- 
son assigned  for  holding  void  the  pardon  of  a  convict,  the  which  does  not  recite 
the  conviction  or  indicting  of  a  person  indicted,  is,  that  it  appears  from  the 
omission  that  the  king  was  not  acquainted  with  the  facts  of  the  case.  But  this 
reason  can  have  no  application  to  general  acts  of  amnesty  and  pardon,  which 
are  intended  to  include  whole  classes  of  offenders,  and  are  in  no  respect  founded 
on  any  consideration  of  the  circumstances  of  particular  cases,  except  of  those 
which  by  name  or  special  description  may  be  excepted  out  of  them.  They  are, 
like  the  amnesty  bilb  passed  on  the  accession  of  Henry  VIL,at  the  restoration 
of  Charles  II.,  and  by  William  III.  at  the  revolution  of  1688,  or  in  this  country 
after  the  whisky  rebellion,  public  and  general  acts,  dictated  by  motives  of  policy 
and  considerations  of  state,  as  well  as  of  clemency;  but  not  founded,  except  as 
before  stated  as  to  those  excluded  from  their  benefits,  on  any  particular  exam- 
ination of  the  circumstances  of  individual  cases.  As  to  those  included  within 
their  terms,  there  can  be  no  reason  to  allege  that  the  king  was  misinformed  or 
deceived. 
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Neither  can  it,  when  an  act  of  state  or  of  so  great  importance  is  contem- 
plated, be  presumed  to  be  intended  that  the  accidental  difference  in  the  situa- 
tion of  offenders  —  some  of  whom,  perhaps  the  most  guilty,  may  not  have  beeu 
arrested,  or,  if  arrested,  not  indicted  or  convicted ;  while  others,  perhaps  less 
guilty,  have  been  tried  and  convicted  —  should  enable  the  former  to  avail  them- 
selves of  the  offer  of  grace,  while  the  latter  would  be  excluded.  A  moment's 
consideration  of  the  operation  of  such  a  rule  of  discrimination  between  offend- 
ers at  large  and  offenders  in  custody  will  convince  us  of  its  unreasonableness. 
The  diligence  of  the  district  attorney  has  failed  to  discover  a  single  case 
where  the  benefit  of  a  general  pardon,  by  act  of  parliament  or  by  royal 
proclamation  of  amnesty,  has  been  withheld  on  the  ground  that  the  party  had 
already  been  convicted. 

Baron  Corny n  says  (Dig.,  §  53):  "Also,  it  hath  been  adjudged  that  where 
an  act  of  parliament  expressly  pardons  such  and  such  crimes  from  a  certain  day 
before  the  session,  it  thereby  avoids  all  convictions  and  deprivations,  and  awards 
of  costs  and  amerciaments  for  such  crimes,  whether  such  convictions  were  be- 
fore or  after  the  sessions,  because  it  appears  to  be  the  intent  of  the  parliament 
that  such  crimes  shall  in  no  way  be  punished  which  cannot  take  effect,  if  such 
convictions,  etc.,  remain  in  force."  And  for  this  he  cites  numerous  authorities. 
It  was  even  adjudged,  when  a  parson  had  been  deprived  for  adultery,  and  by 
subsequent  act  of  parliament  the  offenses  of  adultery,  inter  alia^  were  pardoned, 
the  sentence  was  thereby  made  void,  and  the  parson  reinstated  in  his  living, 
notwithstanding  that  in  the  mean  time,  and  while  the  deprivation  stood  in  force, 
another  had  been  admitted,  instituted,  and  inducted.  3  Coke,  6,  14.  So  if  one 
be  attainted  of  felony,  and  afterward,  by  relation  of  a  general  pardon,  the  fel- 
ony is  pardoned,  he  shall  be  discharged,  for  he  has  not  the  remedy  by  error  or 
otherwise  to  reverse  the  attainder.  Piowd.,  401.  It  even  seems  that  the 
ancient  fiction  by  which  acts  of  parliament  were  deemed  to  relate  to  the  first 
day  of  the  session  has  been  allowed  to  give  a  retrospective  effect  to  an  act  of 
pardon  enacted  during  the  session,  and  to  make  utterly  void  sentences  passed 
before  the  passage  of  said  act. 

On  these  authorities,  and  for  the  reasons  assigned  above,  it  appears  to  roe 
indisputable  that  where  by  act  of  parliament  or  by  royal  proclamation  of 
amnesty,  certain  kinds  of  offenses  or  classes  of  offenders  are  pardoned,  all 
offenders  embraced  within  the  description,  and  all  persons  included  within 
the  classes  designated,  are,  unless  specially  excepted,  entitled  to  the  benetii 
of  the  pardon.  If  there  be  any  case  where  the  benefit  of  such  a  pardon 
or  amnesty  has  been  refused  to  a  person  otherwise  within  it,  on  the  ground 
that  his  guilt  had  already  been  judicially  ascertained,  I  have  failed  to  dis- 
cover it. 

It  is  suggested  by  the  district  attorney  that  the  proclamation  was  in- 
tended to  apply  only  to  rebels  in  arms,  or  in  a  situation  to  injure  the  gov- 
ernment, and  not  to  such  as  are  already  arrested  and  incarcerated.  But 
the  language  of  the  proclamation  expresses  no  such  limitation.'^^A  fall  par- 
don is  granted  "to  all  persons  who  have  directly,  or  by  implication^  par- 
iicipated  in  the  existing  rebellion."  It  therefore  includes  not  only  those  who 
have  joined  the  rebellion  in  arms,  but  those  who  have  in  any  way  been  im- 
plicated in  it.  I  know  of  no  rule  of  construction  which  would  authorize  a 
court  to  interpolate  into  the  language  of  a  statute  or  public  act  a  qualili- 
ciition  such  as  is  suggested  by  the  district  attorney. 

It  may  be  observed,  in  addition,  that  the  interpretation  contended  for  would 
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degrade  what  was  evidently  intended  as  an  act  of  mercy  and  conciliatiou  into 
a  mere  bargain,  by  which  the  president  barters  away  impunity  for  crime,  in 
consideration  of  an  exemption  from  future  attacks  upon  the  government; 
and  that  it  makes  his  clemency  merely  commensurate  with  his  apprehen- 
sions. The  active  and  dangerous  rebel  is  to  be  pardoned  if  he  will  renounce 
his  treasonable  designs;  but  the  terrors  of  the  law  are  unmitigated  for  the 
impotent  and  harmless  rebel,  who  is  not  formidable  enough  to  be  entitled  to 
forgiveness.  Such  a  construction  of  the  proclamation  seems  to  me  too  re- 
pugnant to  reason  and  sound  policy  to  be  for  a  moment  admitted. 

It  was  also  urged  by  the  district  attorney  that  the  president  has  himself 
given  a  practical  construction  to  his  proclamation,  by  issuing  to  Albert  Rubery, 
a  co-defendant  with  the  petitioner,  a  special  pardon,  thereby  showing  that  he 
did  not  consider  him  within  the  purview  of  the  proclamation.  It  has  even 
been  suggested  that  there  are  good  though  private  grounds  for  the  belief  that 
the  case  of  the  Chapman  prisoners  was  not  intended  by  the  president  to  be 
covered  by  the  proclamation.  But  it  is  to  be  observed  that  the  pardon  of 
Rubery  was  granted  as  a  mark  of  respect  and  good  will  to  Mr.  Bright,  by 
whom  it  had  been  solicited,  and  on  condition  that  Rubery  should  leave  the 
country  within  thirty  days.  As  Rubery  was  a  British  subject,  the  oath,  the 
taking  of  which  is  the  condition  imposed  by  the  proclamation,  could  not  have 
reasonably  been  exacted  of  him,  and  he  might  thus,  if  unwilling  to  take  it, 
have  been  deprived  of  the  general  pardon. 

§  3261.  A  proclamation  of  pardon  and  amnesty  is  to  he  interpreted  accord- 
ing to  tlie  ordinary  rules  of  construction^  i7'respective  of  any  opinion^  or  even 
knowledge^  of  the  private  hut  unexpressed  intention  of  its  author. 

Whether  or  not  the  failure  to  except  the  case  of  the  Chapman  prisoners 
from  the  operation  of  the  general  terms  of  the  proclamation  arose  from  acci- 
dent or  inadvertence,  the  court  cannot  judicially  know.  Its  plain  duty  is  to 
construe  the  proclamation  like  any  other  public  act  or  law,  and  to  apply  to  it 
the  well-settled  rules  of  interpretation,  irrespective  of  any  opinion,  or  even 
knowlege,  of  the  private  but  unexpressed  intention  of  its  author.  Such  is  the 
rule,  even  with  respect  to  a  private  pardon  of  an  individual  offender.  "A  par- 
don," says  Mr.  Ch.  J.  Marshall,  "is  an  act  of  grace  proceeding  from  the 
power  intrusted  with  the  execution  of  the  laws,  which  exempts  the  individual 
on  whom  it  is  bestowed  from  the  punishment  the  law  inflicts  for  the  crime  he 
has  committed.  It  is  the  private  though  official  act  of  the  executive  magis- 
trate delivered  to  the  individual  for  whose  benefit  it  is  intended,  and  not  com- 
municated officially  to  the  court.  It  is  a  constituent  part  of  the  judicial  system 
that  the  judge  sees  only  with  judicial  eyes,  and  knows  nothing  respecting  any 
particular  case  of  which  he  is  not  informed  judicially.  A  private  deed  not  com- 
municated to  him,  whatever  may  be  its  character,  whether  a  pardon  or  release, . 
is  totally  unknown  and  cannot  be  acted  on.  The  looseness  which  would  be  in- 
troduced into  judicial  proceedings  would  prove  fatal  to  the  great  principles  of 
justice,  if  the  judge  might  notice  and  act  upon  facts  not  brought  regularly  into 
thfi  cause.  Such  a  proceeding  in  ordinary  cases  would  subvert  the  best  estab- 
lished principles,  and  overturn  those  rules  which  have  been  settled  by  the 
wisdom  of  ages."  "Is  there  anything  peculiar  in  a  pardon  which  ought  to 
distinguish  it  in  this  respect  from  other  facts?  We  know  of  no  legal  principles 
which  will  sustain  such  a  distinction."  ..."  The  pardon  may  possibly 
apply  to  a  different  person  or  a  different  crime.  It  may  be  absolute  or  condi- 
tional.    It  may  be  controverted  by  the  prosecutor,  and  must  be  expounded  by 
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the  court.  These  circumstances  combine  to  show  that  this,  like  any  other  deed, 
ought  to  be  brought  judicially  before  the  court  by  plea,  motion  or  otherwise." 
United  States  v.  Wilson,  7  Pet.,  161  (§§  3245-47,  sujpra). 

In  the  case  in  which  these  observations  were  made,  the  prisoner  had  declined 
to  avail  himself  of  a  pardon  which  he  had  received.  It  was  held  that  the  court 
could  not  judicially  notice  the  pardon  unless  produced  and  brought  before  it. 
But  if  the  court,  though  aware  that  a  pardon  has  been  granted,  cannot  know 
of  its  existence  until  it  is  judicially  brought  before  it,  how  can  it,  when  the 
pardon  is  produced,  be  governed  in  its  construction  or  the  expounding  of  its 
eflfect  by  any  extrinsic  fact  of  which  judicially  it  is  ignorant?  And  especially 
in  the  case  of  a  general  panlon  by  proclamation  or  act  of  legislature,  of  which 
the  court  takes  judicial  notice,  must  it  dismiss  all  knowledge  of  the  intentions 
of  the  pardoning  power  except  such  as  is  to  be  derived  from  the  terms  of  the 
act  of  grace  itself. 

§  3263.  A  prisoner  acceptiitg  a  C07id  it  ioiial  pardon  while  in  pj*ison  cannoih 
said  to  accept  under  duress^  so  as  to  render  the  acceptance  of  7io  effect. 

Finally,  it  is  urged  by  the  district  attorney  that  the  proclamation,  or  pardon 
contained  therein,  is  of  the  nature  of  a  contract,  by  which  the  president  remits 
the  punishment  for  the  offense,  in  consideration  of  the  oath  to  be  taken  by  the 
offender  that  he  will  support  the  constitution.  That  the  petitioner,  being  in 
prison  and  under  duress,  could  not  take  such  an  oath,  nor  was  he  in  a  position 
to  render  the  consideration  exacted  by  the  proclamation  before  its  provisions 
can  be  availed  of.  This  view  of  the  proclamation  has  already  been  considered. 
It  is  not  a  contract  between  equals,  each  receiving  an  equivalent  for  what  he 
surrenders.  It  is  an  act  of  clemency,  grace  and  conciliation.  Its  condition 
was  intended,  not  as  a  consideration,  but  merely  to  exclude  from  its  benefits 
the  obdurate,  and  those  who  are  not  willing  to  renounce  the  future  commission 
of  the  same  offenses.  The  duty  of  supporting  the  constitution  is  of  paramount 
obligation  on  every  American  citizen.  The  promise  or  the  oath  to  perform  this 
duty  is  no  more  a  good  or  a  valuable  consideration  for  the  remission  of  penal- 
ties incurred  by  its  previous  violation,  than  repentance  and  a  resolution  to  amend 
are  considerations  for  the  forgiveness  of  all  sins  promised  on  those  conditions 
by  the  Divine  goodness. 

That  a  conditional  pardon  accepted  by  a  convict  is  deemed  to  be  acceptetl 
voluntarily,  and  not  under  duress  per  lainaSj  or  by  imprisonment,  has  been  ex- 
pressly adjudged  by  the  supreme  court.  "  As  to  the  suggestion  that  conditional 
pardons  cannot  be  considered  as  being  voluntarily  accepted  by  convicts  so  as  to 
be  binding  on  them,  because  they  are  made  while  under  duress /cy  rninas  Sind 
duress  of  imprisonment,  it  is  only  necessary  to  remark  that  neither  applies  to 
this  case,  as  the  petitioner  was  legally  in  prison,  £x  parte  Wells,  18  How., 
315  (§§  3252-50,  supra).  If  the  petitioner  in  the  case  at  bar  had  been  sentenced 
to  death,  and  had  accepted  a  pardon  which  commuted  his  punishment  to  impris- 
onment for  life,  his  acceptance  would,  under  this  decision,  have  been  deemed 
voluntary,  and  his  imprisonment  for  life  legal.  Can  it  be  contended  that  when 
the  condition  is  that  he  shall  take  an  oath  which  binds  him  to  discharge  his 
duties  as  a  citizen,  and  to  refrain  from  the  further  committing  of  treason,  his 
acceptance  of  the  pardon  is  not  voluntary  and  legal? 

How  far  the  promise  of  the  petitioner,  or  any  other  person  who  may  accept 
the  conditions  of  the  proclamation,  is  sincere,  and  expresses  a  real  determina- 
tion to  fulfil  it,  we  cannot  know.  The  president  has  seen  fit  to  invite  all  per- 
sons guilty  of  treason  (with  certain  exceptions)  solemnly  to  assume  anew  their 
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obligations  as  citizens,  and,  as  an  inducement,  he  has  offered  them  pardon  for 
past  offenses.  It  appears  to  mo  plain  that  all  persons  not  included  in  tlie 
excepted  classes  are  to  be  deemed  to  be  pardoned,  on  their  complying  with  the 
required  condition. 

I  have  thus  noticed,  I  believe,  every  objection  or  suggestion  urged  by  the 
district  attorney,  to  show  that  the  petitioner  in  not  within  the  operation  of  the 
proclamation.  My  conclusion  is,  that  the  punishment  to  which  he  was  sen- 
tenced has  been  remitted  by  the  executive,  and  his  offense  pardoned.  lie  is, 
consequently,  entitled  to  the  writ  prayed  for,  on  the  return  of  which,  if  noth- 
ing further  appears,  he  must  be  discharged.  I  reach  this  conclusion  not  with- 
out reluctance.  The  crime  of  the  prisoner  has  been  grave,  for  it  involved  not 
only  the  violation  of  the  duty  he  owed  as  an  American  citizen  to  this  country, 
but  the  breach  of  the  allegiance  he  owed  to  this  state,  of  which  he  has  long 
been  a  resident  and  citizen,  as  well  as  an  intended  outrage  upon  bis  neighbors 
and  fellow-citizens,  whose  property  he  proposed  to  plunder.  I  am,  perhaps, 
justified  in  assuming  that  if  the  special  circumstances  of  this  case  had  been 
ijrought  to  the  attention  of  the  president,  or  had  been  in  his  mind  when  he  was 
framing  his  proclamation,  the  petitioner  and  his  associates  would  probably  have 
been  excepted  from  its  operation.  But  my  duty  is  to  administer  the  law,  and 
to  construe  this  proclamation  like  a  public  statute,  according  to  its  terms  and 
legal  import.  I  am  not  at  liberty  to  withhold  its  benefits  from  any  persons 
embraced  by  its  terms,  whether  they  have  been  so  embraced  by  inadvertence 
or  design. 

EX  PARTE  WEIMSR  AND  REYNOLDS. 
(Circuit  Court  for  Wisconsin:  8  Bissell,  331-326.     1878.) 

Opinion  by  Dyer,  J. 

Statement  of  Facis. —  On  the  23d  day  of  June,  1S75,  an  information  was  filed 
in  the  district  court  against  certain  property  of  the  petitioner  Weimer,  situated 
in  his  rectifying  house  in  Milwaukee,  and  the  property  was  seized  for  condem- 
nation. The  causes  of  forfeiture  as  alleged  in  the  information  arose  from  vio- 
lations of  various  sections  of  the  Revised  Statutes  relating  to  such  frauds  upon 
the  revenue  as  distinctly  involve  forfeitures  of  propert3\  In  this  proceeding 
Weimer  appeared  as  claimant  and  filed  an  answer  to  the  information.  After 
the  seizure  he  gave  bond  to  answer  for  the  property  to  the  extent  of  its  ap- 
praised value,  which  was  $1,340.25,  and  subsequently  such  proceedings  were 
had  in  the  forfeiture  case  that  the  property  was  condemned  as  forfeited,  and 
on  the  2d  day  of  March,  1876,  judgment  was  entered  against  Weimer  and  the 
stipulators  in  the  bond  for  the  amount  of  the  bond,  namely,  $1,346.25  and  costs, 
which  judgment  remains  unsatisfied  of  record. 

On  the  20th  day  of  July,  1875,  Weimer  was  indicted  with  one  John  S.  Taft, 
a  revenue  ganger,  under  section  5440  of  the  Revised  Statutes,  for  a  conspiracy 
to  defraud  the  United  States  of  the  tax  on  distilled  spirits  then  being  in  the 
rectifying  house  of  Weimer,  upon  which  the  tax  had  not  been  paid,  w4iich  con- 
spiracy was  alleged  to  have  been  formed  and  carried  into  effect  in  April,  1875. 
To  this  indictment  there  was  a  plea  of  not  guilty.  Upon  trial  the  defendants 
in  the  indictment  were  convicted,  and  Weimer  was  sentenced  to  pay  a  fine  and 
to  imprisonment.  While  suffering  such  imprisonment  pursuant  to  the  sentence 
he  was  pardoned  by  the  president. 

The  case  of  the  petitioner,  Reynolds,  was  this:  On  the  1st  day  of  May, 
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1S75,  certain  propert}'  situated  in  the  rectifying  house  of  the  petitioner  and  his 
partner,  Burbach,  was  seized  as  forfeited  to  the  United  States.  Subsequently, 
an  information  was  filed  against  the  property,  in  the  district  court,  the  alleged 
causes  of  forfeiture  set  forth  in  the  information  being  substantially  identical 
with  those  recited  in  the  information  in  the  case  of  Weimer.  Burbach  &  Rey- 
nolds appeared  in  the  proceeding  as  claimants  of  the  property,  gave  bond  for 
its  appraised  value  and  filed  an  answer.  Subsequently,  decree  of  forfeiture  anil 
condemnation  was  rendered,  and  judgment  against  Reynolds  and  the  stipulators 
in  the  bond  was  entered  for  $2,944.i)2,  and  costs,  which  judgment  is  unsatisfied 
of  record.  On  the  20lh  day  of  July,  1S75,  Reynolds  was  indicted  with  Bur- 
bach and  Taft  for  conspiracy,  under  section  54:40.  Upon  trial  of  the  defend- 
ants in  the  indictment  there  was  a  conviction,  and  Reynolds  was  sentenced  to 
pay  a  fine  and  to  imprisonment.  While  the  sentence  was  being  executed  he 
was  pardoned  by  the  president  and  discharged  from  further  imprisonment. 

The  parties,  Weiraer  and  Reynolds,  now  present  their  separate  petitions  set- 
ting forth  the  foregoing  facts,  and  ask  the  court,  because  of  the  pardons  granted 
to  them  in  the  criminal  cases,  to  direct  that  satisfaction  of  the  judgments  in  the 
forfeiture  cases  be  entered.  Counsel  for  petitioners  contend  that  as  a  conse- 
quence of  the  pardons,  and  by  operation  of  law,  the  judgments  in  question 
became  extinguished,  and  that  their  cancellation  of  record  should  be  ordered 
by  the  court.  Their  argument  is,  that  the  pardons  extend  to  and  remit  to  the 
petitioners  all  penalties  and  all  forfeitures  of  property  which  are  denounced 
by  any  law  of  the  United  States,  as  a  consequence  of  any  crime  or  misde- 
meanor committed  by  the  petitioners,  at  any  time  anterior  to  the  date  of  the 
pardon,  unless  saved  by  exception  appearing  on  the  face  of  the  pardon  itself. 

I  cannot  concur  with  counsel  in  giving  to  the  pardons  in  these  cases  so  broad 
a  construction.  The  pardons  recite  the  offense  of  which  petitioners  were 
convicted,  namely,  conspiracy  to  defraud  the  United  States  of  the  tax  on  dis- 
tilled spirits,  which  recital  is  followed  by  a  declaration  of  pardon.  Now,  though 
it  be  true  that  a  full  pardon  is  granted  in  each  case,  it  is  a  pardon  only  of  the 
offense  specified  in  the  preceding  part  of  the  instrument.  The  offense  of  con- 
spiracy to  defraud  the  United  States  is  entirely  distinct  from  every^  other 
offense  under  the  revenue  laws,  for  which  specific  penalties  and  punishments 
are  prescribed.  The  offense  of  conspiracy  may  be  pardoned,  and  yet  the  of- 
fender may  be  liable  to  have  his  property  forfeited  because  of  other  violations 
of  law  which  do  not  constitute  a  conspiracy.  Counsel  for  petitioners  construe 
the  pardons  as  if  they  had,  in  terms,  pardoned  all  offenses  against  the  laws  of 
the  United  States  which  have  any  reference  to  the  statutes  relating  to  internal 
revenue.  If  such  a  general  pardon  could  be  sustained,  it  is  clear  that  none 
such  has  been  granted  in  these  cases. 

§  3263.  The  recital  of  a  distinct  offense  in  d  pardon  hy  the  president  limits 
its  operation  to  that  offense,  and  the  pardon  embraces  ?io  other  offense  for  which 
separate  penalties  are  prescribed. 

Concerning  the  general  effect  and  operation  of  a  pardon  there  need  be  no 
dispute.  The  language  of  the  opinion  in  Ex  parte  Garland,  4  Wall.,  3S0  (Const., 
§§  619-637),  is  clear  and  full  upon  that  question:  "A  pardon  reaches  both  the 
punishment  prescribed  for  the  offense  and  the  guilt  of  the  offender;  and  when 
the  pardon  is  full,  it  releases  the  punishment  and  blots  out  of  existence  the 
guilt,  so  that  in  the  eye  of  the  law  the  offender  is  as  innocent  as  if  he  had 
never  committed  the  offense.  If  granted  before  conviction,  it  prevents  any  of 
the  penalties  and  disabilities  consequent  upon  conviction,  from  attaching;  if 
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granted  after  conviction,  it  removes  the  penalties  and  disabilities,  and  restores 
him  to  all  his  civil  rights;  it  makes  him,  as  it  were,  a  new  man,  and  gives  him 
a  new  credit  and  capacity." 

It  is  to  be  borne  in  mind,  however,  that  the  offense  here  spoken  of  is  the 
precise  offense  of  which  the  offender  is  pardoned,  and  none  other.  The  pun- 
ishment, penalties  and  disabilities  referred  to  are  such  as  result  from  the  iden- 
tical offense  of  which  the  person  is,  in  the  eye  of  the  law,  by  virtue  of  the 
pardon,  made  innocent.  The  restoration  to  former  rights  is  commensurate  only 
with  the  scope  of  the  pardon,  as  it  relates  to  the  offense  in  the  particular  case. 
Now,  undoubtedh%  the  president  may  remit  forfeitures  and  penalties.  Judge 
Story  wasof  opinion  that  the  power  of  pardon  was  so  general  and  unqualified 
that  the  power  to  remit  fines,  penalties  and  forfeitures  was  included  in  it. 
Story,  Const.,  sec.  1504  and  note.  See,  also,  Osborn  v.  United  States,  91  U.  S., 
474  (§§  324:8-51,  *?//>/'a).  But  in  the  present  cases  the  president  did  not  in 
terms,  nor,  as  I  think,  in  legal  effect,  make  such  a  remission.  He  only  pardoned 
a  distinct  offense,  specifically  described  in  the  instrument  of  pardon,  and  such 
a  pardon  cannot  embrace  any  other  offense  for  which  separate  penalties  and 
punishments  are  prescribed. 

Several  cases  decided  by  the  supreme  court  of  the  United  States,  bearing 
upon  the  effect  of  a  pardon,  are  cited  upon  the  brief  of  counsel,  as  sustaining 
the  present  applications.  In  the  case  of  Garland,  4  Wall.,  333,  it  was  held  that 
the  pardon  received  by  the  petitioner  restored  him  to  his  civil  rights,  including 
a  previously  acquired  right  to  appear  as  an  attorney  and  counselor  in  the 
federal  courts.  But  the  pardon,  in  terms,  was  "for  all  offenses  by  him  com- 
mitted, arising  from  participation, 'direct  or  implied,  in  the  rebellion;"  and  it 
was  held  that  the  effect  of  such  a  pardon  was  to  relieve  him  from  all  penalties 
and  disabilities  attached  to  the  offense  of  treason.  So,  in  the  case  of  Arm- 
strong's Foundry,  6  Wall.,  766,  iii  which  it  was  held  that  the  pardon  granted 
to  the  party  relieved  him  from  forfeiture  of  property  employed  in  aid  of  the 
rebellion,  the  pardon  was  of  all  offenses,  and  the  consent  of  the  owner  to  such 
use  of  his  property  was  an  offense,  the  penalty  for  which  was  forfeiture. 

Again,  in  Osborn  v.  United  States,  91  U.  S.,  474  (§§  3248-51,  supra),  in  which 
it  was  held  that  the  effect  of  the  pardon  in  that  case  was  to  restore  to  its  re- 
cipient all  rights  of  property  lost  by  the  offense  pardoned,  unless  the  property 
had,  by  judicial  process,  become  vested  in  other  persons,  subject  to  such  excep- 
tions as  were  prescribed  by  the  pardon  itself,  the  pardon  was  as  comprehensive 
in  terms  as  in  the  cases  previously  noticed,  and  the  decision  is  placed  on  the 
ground  that  the  pardon  covered  the  identical  offenses  for  which  a  forfeiture  of 
property  had  been  decreed.  So,  again,  in  Knote  v.  United  States,  95  U.  S.,  149, 
the  pardon  was.  general,  with  an  express  restoration  of  all  rights  under  the 
constitution  and  laws.  It  is  clear  that  these  adjudications  do  not  sustain  the 
construction  placed  by  counsel  upon  the  pardon  in  the  cases  at  bar.  The  prin- 
ciple established  by  these  decisions  is,  simply,  that  a  pardon  releases  an 
offender  from  the  consequences  of  the  offense  pardoned,  and  from  the  disabili- 
ties imposed  by  that  offense.  In  other  words,  the  penalties  and  forfeitures 
from  which  the  person  is  released  by  a  pardon  are  such  as  accrue  from  the 
particular  offense  or  offenses  embraced  in  the  instrument  of  pardon.  To  affirm 
the  doctrine  urged  in  behalf  of  the  present  petitionei's  is  to  say  that  though  a  par- 
don in  terms  and  evident  intent  only  relieves  its  recipient  from  punishment  for 
the  offense  therein  named,  nevertheless,  in  legal  effect,  it  grants  a  release  from 
the  consequences  of  all  offenses  committed  anterior  to  the  date  of  the  pardon, 
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whatever  may  have  been  their  nature,  and  however  foreign  to  that  which  is 
expressed  in  the  instrument  of  pardon.  Such  a  view  of  the  scope  and  eflfect  of 
the  pardons  in  the  cases  under  consideration  is  not  maintainable.  The  appli- 
cation of  petitioners  is  denied. 

Mr.  Justice  Harlan  concurred. 

g  8264.  Power  of  the  president.—  The  power  of  the  president  to  pardon  offenses  against 
the  United  Statefs  extends  to  every  offense  known  to  the  law,  except  in  cases  of  inipeachmem, 
and  may  be  exercised  at  any  time  after  its  commission,  either  before  legal  proceedings  are 
taken,  or  during  their  pendency,  or  after  conviction  and  judgment.  This  power  is  unlimited, 
with  the  exception  stated,  and  is  subject  to  no  legislative  control.  Ex  parte  Garland,  4  Wall, 
833  (Const.,  gg  619-4)37). 

g  3205.  Applications  for  pardon  are  addressed  to  the  president  of  the  United  States,  who 
may  decide  upon  the  application  upon  his  own  examination,  and  may  refer  the  matter  to  aoy 
of  the  departments  for  advice.  Wliere  he  has  referred  such  an  application  to  the  secretary 
of  war  for  advice,  the  officer  of  that  department  cannot  call  upon  the  attorney -general 
for  an  opinion.     Applications  for  Pardon,*  14  Op.  Att'y  GenU,  20. 

§  3260.  The  president's  power  of  pardon  is  not  subject  to  legislation,  and  congress  can 
neither  limit  the  effect  of  his  pardon,  nor  exclude  from  its  exercise  any  class  of  offenders^ 
And  hence  the  repeal  of  the  act  of  July  17,  186'2,  authorizing  the  president  to  extend  pardon 
and  amnesty  to  all  persons  who  may  have  participated  in  the  rebellion,  could  not  alter  the 
operation  of  the  pardon  and  amnesty  granted  of  December  25,  1888,  without  exception,  ud- 
conditionally  and  without  reservation,  to  ail  who  participated  in  the  rebellion,  with  restora- 
tion of  rights  of  property  as  before.  Nor  could  such  repeal  change  the  national  obligation,  or 
reduce  in  any  degree  the  obligations  of  congress  under  the  constitution  to  give  full  effect  to 
it,  if  necessai-y,  by  legislation.     United  Stales  v.  Klein,  13  Wall.,  128. 

§  8207.  The  pardoning  iwwer  is  co-extensive  with  tlie  power  to  punish,  except  only  in  cases 
of  impeachment  and  proceedings  for  contempts.  It  includes  the  remission  of  fines,  penalties 
and  forfeitures  under  the  revenue  laws,  but  it  cannot  compel  their  restitution  after  themooey 
has  reached  the  treasury.     Pardons  and  Remis:Jions,*  2  Op.  Att*y  GeuM,  3-29. 

J^  3208,  The  president  has  no  power  to  make  an  open  offer  of  pardon  which  could  be  relied 
upon  as  a  protection  for  offenses  committed  after  notice  of  the  offer.  Pardoning  Power,*  11 
Op.  Att'y  GenU,  227. 

§  3209.  costs. —  Costs  being  a  part  of  the  judgment  and  sentence  in  a  criminal  case, 

the  power  of  the  president  extends  to  the  remission  of  costs  in  a  criminal  case.  Reprieves 
and  Pardons.*  3  Op.  Att'y  Gen'l,  418. 

g  8270.  releasing  flues. —  The  pardoning  power  of  the  president  extends  to  and  in- 
cludes a  contempt  of  a  federal  court,  and  this  though  the  fine  imposed  for  such  contempt  is 
to  be  paid  to  the  plaintiff  in  the  suit  in  which  the  defendant  was  guilty  of  disobedience  to  tb« 
order  of  the  court.     In  re  Mullee,  7  Blatch.,  25. 

§  3271.  The  president's  remission  of  a  fine  after  it  has  been  paid  is  of  no  effect  The  money 
cannot  be  refunded  without  an  appropriation  by  congress.  Smith's  Case,*  10  Op  Att'y 
Gen'l,  1. 

g  8272.  The  pardoning  power  vested  in  the  president  authorizes  him  to  remit  a  fine  im- 
posed for  contempt  in  refusing  to  serve  as  a  juror.  Power  of  President  to  Remit  Fines,*  4  Op. 
Att'y  Gen'l,  317. 

§3273.  The  president  has  power  to  pardon  or  remit  a  tine  imposed  for  a  contempt,  com- 
mitted by  an  affray  in  the  presence  of  the  judges  of  the  circuit  court.  Respecting  the  Par- 
doning Power,*  3  Op.  Att'y  Gen'l,  623. 

§  3274.  The  president  has  constitutional  power  to  remit  fines  imposed  by  the  courts  of  the 
United  States  upon  defaulting  jurors.  Power  of  President  to  Remit  Fines,*  4  Op.  Att'y 
Gen'l,  458. 

§  8275.  remission  of  forfeitures.— The  supremo  court  having  decided  that  the  power 

of  the  secretary  of  the  treasury,  under  the  autliority  vested  in  him  by  law,  extends  to  the  remis- 
sion of  a  forfeiture  at  any  time  before  or  after  condemnation,  until  the  money  is  actually  pai<l 
over  to  the  collector  for  distribution,  the  pardoning  power  of  the  president  cannot  be  restricted 
within  narrower  limits.     Pardons  and  Remissions,*  2  Op.  Att'y  Gen'l,  829.     See  Jj  3234. 

§  3270.  The  pardoning  power  of  the  president  does  not  extend  to  the  remission  of  the  for- 
feiture of  a  vessel  incurred  under  the  act  of  July  7,  183S.  Tliis  power  is  limited  to  offenses 
ji gainst  the  United  States,  i.  c,  crimes  and  misdemeanors.  A  judgment  on  a  bond  entered  in 
place  of  the  vessel  is  likewise  incapable  of  being  affected  by  the  pardoning  power  of  the 
'xecutive.     Steamboat  Minnesota,*  11  Op.  Att'y  Gou'l,  123. 
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§  8277.  The  president  has  full  power  to  pardon  or  remit  the  fines,  forfeitures  and  other 
penalties  imposed  under  the  first,  second  and  fifth  sections  of  the  act  of  February  27,  1842, 
regulating  the  transportation  of  passengers.  The  first  section  of  this  act  defines  the  portion 
of  space  in  a  passenger  ship  which  the  law  requires  for  each  passenger,  and  for  excess  of 
passengers  subjects  the  master  to  imprisonment,  and  a  fine  of  $50  for  each  passenger 
in  excess.  The  second  section  subjects  the  vessel  to  forfeiture  if  the  excess  shall  exceed 
twenty.  And  the  fifth  section  declares  that  the  penalties  so  imposed  shall  be  liens  on  the 
vessel  violating  its  provisions,  and  that  such  vessel  may  be  libeled  and  sold  therefor.  The 
fact  that  the  secretary  of  the  treasury  has  power  to  remit  all  forfeitures  arising  under  the 
second  section  does  not  interfere  with  the  power  of  the  president  to  pardon  the  offenses  under 
that  section.  It  is  doubtful,  however,  whether  the  president  has  power  to  remit  that  portion 
of  any  penalty  which  has  vested  by  law  in  some  party  other  than  the  United  States.  Pas- 
senger Laws  —  Pardoning  Power,*  6  Op.  Atfy  Gen'l,  393,  488. 

§  3278.  The  pardoning  power  of  the  president  is  limited  to  offenses, —  to  crimes  and  misde- 
meanors against  the  United  States, —  and  does  not  embrace  any  case  of  forfeiture,  loss  or 
condemnation,  not  imposed  by  law,  as  a  punishment  for  an  offense.  The  condemnation  of  a 
vessel  and  cargo  in  a  prize  court  is  not  a  criminal  sentence ;  no  person  is  charged  with  an 
offense,  and  so  no  person  is  in  a  condition  to  be  relieved  and  reinstated  by  a  pardon.  The 
powers  of  the  president  in  this  respect  cannot  be  enlarged  by  analogy  to  the  powers  of  an 
English  king,  because  the  powers  of  the  two  have  their  origin  and  mode  of  existence  in  dif- 
ferent and  opposite  principles.  After  a  regular  condemnation,  therefore,  of  a  vessel  and 
cargo,  in  a  prize  court,  for  breach  of  blockade,  the  president  has  no  lawful  power  to  remit 
the  forfeiture,  and  restore  the  property  or  its  proceeds  to  the  claimant.  That  the  prize 
money  is  already  appropriated  and  distributed  by  law  is  a  further  objection  to  this  power. 
Pardoning  Power,*  10  Op.  Att'y  Gen'l,  453. 

§  3^79.  The  president  has  no  power  to  discontinue  the  proceedings  in  prize  after  the  con- 
demnation of  the  vessel  as  a  prize  of  war.  Nor  has  he  any  power  to  remit  the  forfeiture  to 
the  claimants.     The  Adelso,*  11  Op.  Att'y  Gen'l,  445. 

g  3280.  release  of  Judgment  against  sureties.—  The  president  has  no  constitutional 

power  to  remit  a  judgment  against  a  surety  on  a  recognizance  for  the  appearance  of  an  ac- 
cused in  court.  The  act  of  June  17,  1813,  gives  the  president  power  to  remit  forfeitures  of 
recognizances  taken  in  criminal  proceedings  before  the  courts,  judges  and  justices  of  the 
District  of  Columbia.  But  no  act  of  congress  grants  this  power  generally.  McCrac ken's 
Case,*  11  Op.  Att'y  Gen*l,  124. 

§  3281.  Presninption  as  to  validity. —  Where  a  pardon  is  issued  under  the  great  seal  of  a 
Btate,  and  signed  by  one  purporting  to  be  the  governor  of  the  state,  it  is  to  be  presumed  to  be 
in  all  respects  valid  and  effectual.     United  States  v.  Wilson,*  Bald.,  78. 

g  3282.  '^Amnesty  '*  and  *^  pardon  "  synouyinous. —  It  seems  that  amnesty  and  pardon  mean 
the  same  thing  and  the  sa'me  good  accrues  to  the  recipient  of  each.  Knote  v.  United  States,  5 
Otto,  152. 

§  32S3.  Rerocable.— A  pardon  is  revocable  until  it  is  delivered.  In  re  D6  Puy,*  8  Ben., 
807. 

g  3284.  An  incoming  president  may  revoke  a  pardon  issued  by  his  predecessor  if  the  same 
has  not  been  delivered.     Ibid, 

S  3285.  Power  of  courts  to  release  fine.—  A  federal  court,  committing  and  fining  a  person 
for  contempt,  has  no  authority  to  release  him  on  account  of  his  inability  to  pay  the  fine,  for 
the  offense  is  within  the  pardoning  power  of  the  president.     In  re  MuUee,  7  Blatch.,  25. 

§  3286.  Setting  forth  the  offense.—  Where  the  preamble  of  a  pardon  recites  the  offense, 
and  the  grant  contains  a  full  and  unconditional  pardon  to  the  offender,  it  cannot  be  objected 
that  the  pardon  does  not  set  forth  the  offense  pardoned,  and  that  the  offender  and  not  the  of- 
fense is  pardoned.     Stetler's  Case,*  1  Phil.,  302. 

§  3287.  Infringement  of  pardoning  power.— The  power  conferred  by  congress  upon  the 
secretary  of  the  treasury  to  remit  penalties  imposed  for  the  violation  of  the  laws  relating  to 
the  regulation  of  steam  vessels  does  not  infringe  the  pardoning  power  of  the  president,  and 
is  valid.     The  Laura.  19  Blatch.,  565. 

§  3288.  Right  to  practice  as  an  attorney.— A  full  pardon  from  the  president  for  all  of- 
fenses committed,  arising  from  participation  in  the  rebellion,  relieves  the  offender  from  all 
jienalties  and  disabilities  attached  to  the  offense  of  treason  committed  by  participation  in  the 
rebellion.  After  such  a  pardon,  the  oath  that  he  had  never  voluntr.rily  borne  arms  against 
the  United  States,  etc.,  required  by  the  act  of  January  24, 1865,  of  an  atlomey  before  practicing 
at  the  bar  of  any  of  the  federal  courts,  cannot  be  exacted.  (Miller,  Swayxe  and  Davis,  JJ., 
and  the  Chief  Justice  dissent,  holding  that  the  president  cannot  by  pardon  dispense  with 
the  quahfication  imposed  by  the  act.)    Ex  parte  Garland,  4  Wall,  333  (Const.,  §g  619-C37;. 
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§  8389.  Remission  of  a  part  of  a  sentence.— The  president  may  pardon  or  remit  a  |K>rc:oa 
of  a  sentence  at  one  time  and  a  different  portion  at  another.  Where  one  executive  relt-asL-s 
a  convict  from  his  imprisonment,  upon  his  paying  or  securing  the  costs  which  have  accrued 
in  the  prosecution,  his  successor  may  remit  the  payment  of  such  costs,  having  been  secured. 
Reprieves  and  Pardons,*  3  Op.  Att*y  Geu'l,  418. 

g  3290.  Inoperative  — Estoppel.— A  pardon  which  is  inoiwrative,  and  from  which  the 
grantee  receivos  no  benefit,  is  no  erftopjK^l  as  to  the  matters  recited  tlierein.  Scott  c.  Unite-i 
Stat(»ft.*8  Ct.  CL,  457. 

$^  3291.  Delivery. —  A  pardon  is  a  deed,  and  a  delivery  is  essential  to  its  validity.  In  re 
De  Puy,*  3  Ben.,  307.     S  e  j^  3232. 

>;  3292.  A  pardon  is  not  dt^livered  by  delivering  it  to  the  marshal  of  the  district  in  which 
the  person  pard<ined  is  confined.  It  must  be  actually  delivered  to  the  keeper  of  the  prison  in 
which  he  is  confined,  and  if  transmitted  to  sudi  keeper  by  the  marshal,  it  may  be  revoked  at 
any  time  before  actual  delivery.     Ibid, 

^  3293.  Proper  case  for  executive  clemcnc}'.—  Where  one  is  sentenced  to  be  hung,  and  the 
testinii>ny  did  not  warrant  a  verdict  of  conviction,  and  there  is  reasonable  ground  to  doubt 
the  guilt  of  the  accuse<l,  the  case  is  a  proi>er  one  for  the  exercise  of  executive  clemency, 
either  by  general  pardon  or  commutation  of  the  punishment.  Application  for  the  Pardon, 
etc.,*  5  Op.  Att'y  Gen'l,  368. 

i:;  3204.  It  is  a  proper  case  for  the  exercise  of  the  pardoning  power,  in  a  case  of  forfeiture 
under  the  revenue  laws,  where  there  is  an  entire  absence  of  all  criminal  intent  in  the  cuiu- 
mission  of  the  act  from  which  the  forfeiture  arises.  Pardons  and  Remissions,*  2  Op.  Att'y 
Gen'l,  329. 

j^  3295.  A  pardon  should  not  be  granted  by  the  president  where  the  facts  on  which  the 
application  is  based,  and  the  questions  of  law  growing  out  of  them,  belonged  to  the  merits  ot 
the  case  and  should  have  been  set  up  at  the  trial,  and  these  facts,  too,  unsupported  by  proof. 
And  especially  when  it  is  manifest,  from  the  ability  of  the  prisoner's  counsel,  that  these  facts 
would  have  been  taken  advantage  of  by  the  prisoner,  if  really  existing,  and  were  to  his  ad- 
vantage.    Pardon  of  Piratical  Murder,*  1  Op.  Att'y  Gren'l,  359. 

§  32!)C.  Conditional. —  Pardons  may  be  special  in  their  character,  and  subject  to  conditions 
and  exceptions.  Semmes  t\  United  States,  1  Otto,  27.  The  condition  must  be  compatible  with 
the  genius  of  our  constitution  and  laws.  Conditional  Pardons,*  1  Op.  Att'y  Gen'l.  4S2.  The  con- 
ditions must  be  lawful  ones.  United  States  v.  Six  Lots  of  Ground,  1  Woods,  237.  Where 
the  condition  is  such  that  the  government  has  no  power  to  carry  it  into  effect,  the  pardon  will 
operate  as  a  general  or  unconditional  pardon.  Application  for  the  Pardon,  etc.,*  5  Op.  Ati'y 
Gen'l,  368.  The  condition  must  bo  one  that  can  be  enforced.  Pardons,*  1  Op.  Att'y  Geu  1, 
841. 

«$  3297.  He  who  seeks  to  avail  himself  of  the  benefits  of  a  pardon,  gi-anted  conditionally, 
must  show  a  rigid  compliance  with  the  conditions  which  it  imposes.  Scott  v.  United  Slates,* 
8  Ct.  01.,  457;  Waring  v.  United  States,*  7  Ct.  CI.,  501 ;  Hayne  v.  United  States,*  7  Ct  CI., 
443.     See  §  8236. 

§  3298.  Where  a  pardon  is  granted  to  begin  and  take  effect  on  the  day  a  certain  oath  shall 
be  taken  by  the  grantee,  it  has  no  effect  until  the  oath  is  taken.  The  acceptance  of  the  panluu 
does  not  supersede  the  necessity  of  taking  the  oath  prescribed  by  it.  Waring  r.  Uuited 
States,*  7  Ct.  CL,  501.  It  is  not  a  compliance  with  the  condition  that  the  oath  was  taken  be- 
fore the  pardon  was  granted.  Hayne  v.  United  States,*  7  Ct.  CI.,  443  ;  Scott  v.  Uuited  States,* 
8  Ct.  CI.,  467. 

^  8299.  It  seems  that  a  person  may  refuse  or  accept  an  unconditional  pardou  as  he  sees  fit, 
and  that  a  prisoner  is  not  prevented  by  a  pardon  from  prosecuting  a  writ  of  error  to  obtain  a 
reversal  of  a  judgment  against  him ;  but  he  cannot  avail  himself  of  the  writ  of  habeas  corpM 
in  such  a  case,  unless  the  writ  performs  the  office  of  writ  of  error.  In  re  Caliicot,  8  Blatch.,  9S. 

§  3300.  A  court  does  not  become  functus  officio,  by  passing  sentence  in  a  criminal  case,  to 
all  intents  and  purposes,  as  is  evident  from  the  consideration  that  it  is  by  virtue  of  its  author- 
ity, and  by  force  of  its  s  ntence,  that  the  prisoner  is  detained ;  and  when  he  has  obtained  a 
conditional  pardon  and  been  released,  yet  if  he  violates  the  condition,  he  may  be  re-arresled 
and  remanded  by  the  court  in  execution  of  the  original  sentence.  Greathouse's  Case,  3  Abb., 
885  (i^55  3->57-62);    S.  C,  In  re  Greathouse,  4  Saw.,  489. 

^  3301.  The  prisoner  having  been  convicted  of  a  misdemeanor,  and  sentenced  to  fine  and 
imprisonment,  the  president  pardoned  him  upon  condition  of  his  paying  the  fine  and  costs. 
Held,  that,  without  complying  with  this  condition,  he  was  not  entitled  to  be  discharged  under 
section  1042,  Revised  Statutes,  declaring  that  "When  a  poor  convict,  sentenced  by  any  court 
of  the  United  States  to  pay  a  fine,  or  fine  and  costs,  whether  with  or  without  imprisonment, 
has  been  confined  in  prison  thirty  days  solely  for  the  non-payment  of  such  fine,  or  fine  and 
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costs,"  he  may  make  application,  etc.     The  prisoner  must  comply  with  the  condition  of  the 
jiardon  before  it  becomes  operative.    In  re  Ruhl,*  5  Saw.,  186. 

§3302.  Before  conviction. —  Where  a  prisoner  petitioned  for  pardon  before  trial,  upon  a 
confession  of  his  crime,  and  there  did  not  appear  to  the  attorney-general  anything  in  tlie 
prisoner's  case  which  called  for  particular  indulgence,  that  officer  recommended  that  further 
consideration  of  the  petition  be  postponed  until  after  trial.  The  Pardoning  Power,*  5  Op. 
Att'y  GenM,  687. 

g  3303.  The  president  of  the  United  States  has,  undoubtedly,  the  power  to  grant  a  pardon 
as  well  before  conviction  as  afterwards,  because  the  act  of  clemency  and  grace  is  applied  to 
the  crime  itself,  not  to  the  mere  formal  proof  of  crime  by  process  of  law.  But  there  must  be 
some  satisfactory  evidence  of  some  kind  as  to  the  guilt  of  the  party.  It  is  generally  unwise 
and  inexpedient  to  interpose  the  pardoning  power  before  conviction,  especially  when  the  ap- 
plication is  ex  parte.     Pardoning  Power,*  6  Op.  Att'y  Gen'l,  20. 

§  3304.  A  pardon  may  be  granted  by  the  president  before  condemnation.  Where  such  a 
jiardon  is  granted  on  the  voluntary  confession  of  one  who  has  not  been  indicted,  the  confes- 
sion should  be  in  writing,  and  the  pardon  founded  on  the  sp^^cific  offense  confessed ;  in  other 
words,  it  should  be  a  special  pardon,  so  as  not  to  protect  the  party  against  a  prosecution  for 
a  more  aggravated  offense  than  he  has  thought  proper  to  confess.  Pardons,*  1  Op.  Att'y 
Gen'l,  341. 

§  3305.  It  is  inexpedient,  generally,  to  interpose  the  pardoning  power  previously  to  trial. 
But  cases  may  exist  in  which  such  an  interposition  would  be  proper.  Pardon  before  Convic- 
tion,* 2  Op.  Att*y  GenM,  275. 

§  330H.  Constructive  pardon. —  Appointment  by  the  president  of  an  officer  of  marines  to 
a  new  commission  is  a  constructive  pardon  of  previous  sentence  by  a  court-martial,  to  be 
cashiered,  which  sentence  is  yet  unexecuted.     Court- Martial,*  6  Op.  Att'y  Gen'l,  123. 

§  3307.  Where  an  officer  in  the  navy  has  been  sentenced  by  a  court-martial  to  be  dismissed 
from  the  service,  and  the  president  has  mitigated  the  sentence  to  suspension  from  service  and 
pay  for  one  year,  an  order,  during  this  term,  from  the  secretary  of  the  navy  to  the  officer  to 
attend  a  court-martial  as  a  witness,  does  not  operate  as  a  constructive  pardon  of  the  remain- 
ing part  of  the  sentence,  and  still  less  an  annulment  of  the  whole  sentence.  Constructive 
Pardon,*  6  Op.  Atty  Gen'l,  714. 

S  3308.  Commutation.—  By  the  forty-second  article  of  the  act  of  April  23,  1800,  relating  to 
the  government  of  the  navy,  it  is  provided  that  the  president  of  the  United  States  .  .  . 
biiall  ])ussess  full  power  to  pardon  any  offense  committed  against  these  articles,  after  convic- 
tion, or  to  mitigate  the  punishment  decreed  by  a  court-martial.  Therefore  where  a  surgeon  in 
the  navy  is  sentenced  by  a  court-martial  to  be  dismissed  from  the  naval  service,  the  president 
has  ix)wer  to  commute  the  sentence  to  suspension  for  one  year  without  pay  or  emoluments,  and 
the  surgeon  has  no  right  to  pay  or  emoluments  during  the  period  of  his  suspension,  since  by 
the  original  sentence  he  was  deprived  of  pay  and  emoluments  forever.  Power  of  the  Pres- 
ident to  Mitigate  Sentences,*  5  Op.  Att  y  GenU,  43.     See  §  3236. 

§  3300.  There  can  be  no  doubt  of  the  power  of  carrying  into  effect  a  pardon  commuting 
the  sentence  of  death  into  confinement  or  imprisonment  in  any  state  prison  or  penitentiary 
within  the  district  where  the  conviction  took  place,  the  use  of  which  may  have  been  allowed 
or  granted  by  the  legislature  of  the  state.  Application  for  the  Pardon,  etc.,*  5  Op.  Att*y 
Gen'l,  3C8, 

§  3310.  The  forty-second  article  of  the  rules  and  regulations  for  the  government  of  the  navy 
of  the  United  States,  which  provides  that  **  the  president  of  the  United  States  shall  possess  full . 
power  to  pardon  any  offense  committed  against  these  articles,  after  conviction,  or  to  mitigate 
the  punishment  decreed  by  a  court-martial,"  includes  the  power  to  change  the  species  of  the 
punishment  when  it  is  capital.  He  may  therefore  mitigate  a  sentence  of  death  and  substi- 
tute a  milder  punishment.  Power  of  President  to  Mitigate  Sentence,*  1  Op.  Att'y  Gen'l,  827. 
§  8311.  W^here  a  commander  in  the  navy  was  sentenced  by  a  court-martial  to  be  suspended 
from  all  rank  and  command  in  the  navy  during  the  period  of  five  years,  and  the  president 
indorsed  on  the  record:  **  Upon  a  full  review  of  all  the  facts  and  circumstances  in  this  case, 
I  regard  the  sentence  as  too  severe.  Let  it  be  commuted  to  a  suspension  of  six  months  from 
this  day,  without  pay,"  it  was  held  that  this  was  not  an  exercise  of  the  pardoning  power, 
there  being  no  delivery  or  acceptance  of  a  pardon.  It  was  further  held  that  the  power  of  the 
president  to  mitigate  the  sentence  did  not  extend  to  the  substitution  of  a  different  punish- 
ment for  that  inflicted  by  the  sentence,  and  that  as  the  sentence  of  the  court  did  not  suspend 
the  pay  of  the  commander,  he  was  entitled  to  draw  it  during  the  six  months  to  which  the 
president  limited  his  suspension.  Power  of  President  to  Mitigate  Sentence,*  4  Op.  Att'y 
Gen'l,  444 

^  3312.  Effect  of  a  pardon. —  A  pardon  reaches  both  the  punishment  prescribed  for  the  of- 
fense and  the  guilt  of  the  offender ;  and  when  the  pardon  is  full,  it  releases  the  punishment 
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and  blots  out  of  existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender  is  as  innocent 
as  if  he  had  never  committed  the  offense.  Ex  parte  Garland,  4  Wall.,  333  (Const.,  §§  619- 
637).     See  J-  8233. 

§  3313.  The  effect  of  a  pardon  is  prospective  and  not  retrospective.  It  removes  the  guilt 
and  restores  the  party  to  a  state  of  innocence.  But  it  does  not  change  the  past,  and  cannot 
annihilate  the  established  fact  that  he  was  guilty  of  the  offense.  Where  an  alien  was  con- 
victed of  perjury  while  a  resident  here,  such  conviction  negatives  the  fact  of  his  behaving  as 
a  man  of  good  moral  character  while  a  resident  of  the  United  States,  though  he  may  have 
been  pardoned  for  the  offense.     In  re  Spencer,  5  Saw.,  198  (Citizens,  §§  350-354). 

g  3314.  A  pardon  is  an  act  of  mercy  flowing  from  the  fountain  of  bounty  and  grace.  Its 
effect,  when  it  is  a  full  pardon,  is  to  obliterate  every  stain  which  the  law  attaches  to  the  of- 
fender, and  to  place  him  where  he  stood  before  he  committed  the  pardoned  offense,  to  free 
him  from  the  penalties  and  forfeitures  to  which  the  law  has  subjected  his  person  and  prop- 
erty, and  to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed  to  the  offense  for 
which  he  obtained  the  pardon.     United  States  r.  Tlie  Athens  Armory,  2  Abb.,  149. 

§  3315.  A  pardon  is  an  act  of  grace  by  which  an  offender  is  released  from  the  consequences 
of  his  offense,  so  far  as  such  release  is  practicable  and  within  control  of  the  pardoning 
power,  or  of  officers  under  its  direction.  It  releases  the  offender  from  all  disabilities  im- 
posed by  the  offense,  and  restores  him  to  all  his  civil  rights.  In  contemplation  of  law  it  so 
far  blots  out  the  offense,  that  afterwards  it  cannot  be  imputed  to  him  to  prevent  the  asser- 
tion of  his  legal  rights.  It  gives  him  a  new  credit  and  capacity,  and  rehabilitates  him  to  that 
extent  in  his  former  position.  But  it  does  not  make  amends  for  the  past.  It  affords  no  re- 
lief for  what  has  been  suffered  by  the  offender  in  his  person  by  imprisonment,  forced  labor, 
or  otherwise;  it  does  not  give  compensation  for  what  has  been  done  or  suffered,  nor  does  it 
impose  on  the  government  any  obligation  to  give  it.  The  offense  being  established  by  judi- 
cial proceedings,  that  which  has  been  done  or  suffered  while  they  were  in  force  is  presumed 
to  have  been  rightfully  done,  and  justly  suffered,  and  no  satisfaction  can  be  required  for  it. 
Neither  does  the  pardon  affect  any  rights  which  have  vested  in  others  directly  by  the  execu- 
tion of  the  judgment  for  the  off^'nse,  or  whicli  have  been  acquired  by  others  while  the  judg- 
ment was  in  force.     Knote  v.  United  States.  5  Otto,  153. 

§  3316.  The  effect  of  a  pardon  is  to  discharge  the  person  from  all  penal  disabilities  which 
attach  by  law  to  the  offense  pardoned.  It  is  co-extensive  with  the  punishing  power,  and  is 
applicable  to  the  remission  of  fines,  penalties  and  forfeitures  which  are  imposed  by  law  as 
punishment  for  offenses.  There  is  no  offense  when  the  crime  is  pardoned,  and  there  cannot 
be  any  penalty  imposed  for  it.     President's  Pardon,*  1"?  Op.  Att'y  Gen'l,  81. 

g  3317.  Where  a  captain  in  the  array  has  been  sentenced  by  a  court-martial  to  reduction  in 
rank  by  having  his  name  placed  lower  down  on  the  list  of  officers  of  the  same  grade,  a  re- 
mission of  the  penalty  by  the  president,  in  the  exercise  of  the  pardoning  power,  will  have 
the  effect  of  restoring  the  officer  to  his  fornu^r  relative  rank,  according  to  the  date  of  his 
commission.     Effect  of  President's  Pardon,*  12  Op.  Att'y  Gen*l,  547. 

J5  331S.  A  pardon  does  not  annul  a  past  judicial  confiscation  and  sale.  United  States  r.  Six 
Lots  of  Ground,  1  Woods,  237. 

§3319.  A  pardon  by  the  president  for  all  the  offenses  for  which  one's  property  is  forfeited 
to  the  government  restores  to  the  grantee  in  the  pardon  all  rights  of  property  which  he  had  lost 
by  his  offenses,  except  in  those  cases  where  the  property  has  become  vested  in  other  persons 
by  j-idicia^.  proceedings,  and  with  such  exceptions  as  the  pardon  itself  prescribes.  Such  a 
paidon  may  be  ph^aded  in  proceedings  for  the  confiscation  of  his  property.  Brown  r.  United 
States,  McCahon,  229. 

§  3320.  Proceedings  under  the  confiscation  act  of  1862  are  justified  as  an  exercise  of  bellig- 
erent rights  against  a  public  enemy,  and  are  not,  in  their  nature,  a  punishment  for  treason. 
Consequently,  confiscation  being  a  proceeding  distinct  from  and  independent  of  the  treason- 
able guilt  of  the  owner  of  the  property  confiscated,  a  pardon  for  treason  will  not  restore  rights 
to  property  previously  condemned  and  sold  in  the  exercise  of  such  belligerent  rights,  as 
against  a  purchaser  in  good  faith  and  for  value.     Semmes  v.  United  States^  1  Otto,  26. 

g  3321.  The  president  may  remit  a  fine  after  the  death  of  the  offender  leaving  the  fine 
unpaid.  The  technical  reason  which  may  prevent  a  pardon  from  operating  in  favor  of  a  dead 
man  does  not  apply  to  the  remission- of  a  fine,  for  that  may  be  accepted  by  the  heirs  to  the 
estate  whose  interests  are  affected  by  it.     Caldwell's  Case,*  11  Op.  Att'y  Gen'l,  35. 

$^  3322.  Where  a  person  lias  been  convicted  of  a  crime  against  the  United  States  and  sen- 
tenced to  be  imprisoned  and  to  pay  a  fine,  which  fine  has  been  paid  into  court,  an  uncondi- 
tional pardon  by  the  president  restores  the  pecuniary  penalty,  provided  it  has  not  actually 
reached  the  treasury.     Effect  of  Pardon,*  14  Op.  Att'y  Gen'l,  599. 

§  3323.  While  it  is  true  that  the  pardoning  power  is  completely  vested  in  the  president,  and 
does  not  require  in  its  exercise  any  aid  from  congress,  nor  can  be  curtailed  b}'  congress, 
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yet,  bv  virtue  of  the  constitutional  provision  that  **no  money  shall  1)6  drawn  from  the  treas- 
ury but  in  consequence  of  appropriations  made  by  law."  the  pardonin.12:  power  cannot  operate 
to  refund  any  fine  or  forfeiture  which  has  actually  passed  into  the  treasury',  by  a  covering 
warrant  or  otherwise.  Where  the  forfeiture  is  consummated  so  far  as  the  guilty  party  is  con- 
cerned, and  its  money  value  has  passed  intotlie  hands  of  an  officer  of  the  government,  it  may 
be  refunded  by  an  executive  warrant  in  execution  of  a  pardon,  provided  it  is  a  forfeiture 
accruing  to  the  United  States,  and  the  payment  was  not  in  such  form  as  to  constitute  a  com- 
plete severance  from  intermediate  official  custody,  and  an  absolute  entry  into  the  treasury 
of  the  United  States.     Effect  of  Pardons,*  8  Op.  Atf  y  Gen'l,  281. 

^  3321.  Bar  to  a  cItII  suit. —  An  unconditional  pardon  for  an  offense  against  the  revenue 
laws  is  a  bar  to  a  civil  suit  hy  the  government  to  recover,  as  a  penalty,  twice  the  amount  of 
the  tax  out  of  which  the  government  was  defrauded  by  the  criminal  act.  United  States  i\ 
McKee,  4  Dill.,  130. 

§  8325.  Where  a  person  is  convicted  of  knowingly  purchasing  smuggled  goods,  and  is  par- 
doned by  the  president,  such  pardon  is  a  bar  to  an  action  of  debt  brought  to  recover  twice 
the  value  of  the  property  smuggled.     United  States  v.  Tilton.*  7  Ben.,  306. 

§  3326.  Where  the  defendant  has  been  pardoned  after  indictment,  trial  and  sentence,  for 
an  offense  under  section  3169,  Revised  Statutes,  the  offense  is  fully  purged  and  he  stands  as 
if  it  had  not  been  committed,  and  consequently  is  not  liable  to  an  action  on  his  official  bona 
for  the  offense  pardoned.     United  States  v.  Cullerton,  8  Biss.,  170. 

tj  3327.  A  full  pardon,  or  a  conditional  one,  after  the  performance  of  the  condition,  releases 
its  recipient  from  all  the  penalties,  whether  civil  or  criminal,  attaclied  to  the  offense.  He  is 
purged  of  the  offense  and  stands  as  if  it  had  never  been  committed.     Ibid, 

§3328.  Eestoratlon  of  civil  rights.— It  is  competent  for  tlio  president  to  restore  civil 
rights  by  a  pardon  issued  after  the  expiration  of  the  term  of  sentence.  Stetler's  Case,*  I 
Phil.,  803. 

J$  3329.  A  person  convicted  of  an  offense  against  the  laws  of  the  United  States,  which  dis- 
fiTinchises  him  as  a  citizen,  can  be  restored  to  all  the  rights  which  he  had  before  conviction, 
by  a  free  and  full  pardon  from  the  president  of  the  United  States.  Such  a  pardon  may  be 
given  after  he  has  suffered  the  other  penalties  incident  to  his  conviction,  as  well  as  before. 
Effect  of  Pardon,*  9  Op.  Att'y  Gen'I,  478. 

§  8330.  A  pardon  restores  to  his  competency  as  a  witness  one  who  has  been  convicted  of 
an  infamous  crime.     United  States  v.  Rutherford,  2  Cr.  C.  C,  528. 

§3331.  Where  the  pardon  speaks  of  a  conviction,  at  the  "June  term,"  of  the  offense  of 
"counterfeiting  the  silver  coin,"  and  a  sentence  thereon  of  "imprisonment;"  and  the  record 
shows  a  conviction  at  the  '*  May  sessions,"  of  two  felonies,  one  "forging  and  counterfeiting 
ten  pieces"  of  coin,  the  other  "uttering  and  passing  them,"  on  which  there  is  a  sentence  of 
"fine,"  as  well  as  imprisonment,  the  pardon  will  not  restore  the  competency  of  the  con- 
vict as  a  witness.     Stetler's  Case,*  1  Phil.,  303. 

§  3332.  Where  a  state  statute  provides  that  no  person  "  convicted  of  an  infamous  crime" 
shall  vote  at  any  election  "unless  he  shall  have  been  pardoned  and  restored  to  all  the  rights 
of  a  citizen,"  if  the  pardon  by  the  president  of  one  convicted  in  such  state  of  an  infamous 
crime  under  an  act  of  congress  does  not  restore  the  offender  to  his  political  rights  in  such 
state,  it  is  not  within  the  power  of  the  president  to  remove  such  disability.  Pardons,*  7  Op. 
Att'y  Gen'l.  760. 

§  3833.  Tested  rights  to  fines.—  Where  one  was  convicted  and  fined  for  having  in  his  pos- 
session merchandise  subject  to  duty  for  the  purpose  of  selling  the  same  with  the  design  of 
avoiding  the  payment  of  the  duties  imposed  thereon,  and  one-half  of  the  fine  was  adjudged 
to  be  for  the  use  of  the  informer  and  the  other  half  to  the  United  Stales,  it  was  held  that  a 
pardon  and  a  remission  of  the  fine  by  the  president  was  inoperative  to  divest  the  share  vested 
in  the  informer  by  the  judgment.     United  States  v.  Harris,  1  Abb.,  110. 

§  3334.  It  seems  that  the  pardoning  power  of  the  president  has  never  been  construed  to 
extend  to  the  taking  away  of  the  right  of  an  informer,  asserted  by  him  in  his  own  name 
alone,  to  recover  a  penalty  imposed  for  a  violation  of  the  laws  of  the  United  States,  where 
the  penalty  belongs  wholly  to  the  informer,  and  the  United  States  has  no  interest  therein. 
The  Laura,  19  Blatch.,  570. 

g  3335.  It  seems  that  the  right  of  a  private  person  to  a  share  of  a  penalty  by  reason  of  his 
being  an  informer,  or  having  instituted  a  prosecution  under  a  ponal  law,  is  released  by  a 
pardon  unless  actually  vested  by  a  judgment.    United  States  v.  Cullerton,  8  Biss,  172. 

S  338<(.  In  an  action  of  debt  by  the  United  States  to  recover  a  penalty  incurred  under  the 
internal  revenue  law  of  June  30, 1864.  judgment  was  rendered  against  the  defendants,  and  one- 
half  of  the  penalty  was  adjudged  to  the  use  of  the  first  informer  in  accordance  with  the  above 
act.     A  subsequent  pardon  of  the  offense  and  remission  of  tlio  penalties  by  the  president  wa« 
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held  to  remit  the  moioty  adjiidgod  to  the  informer,  as  well  as  the  moiety  belonging  to  tho 
United  States.     United  States  v.  Thomasson,  4  Diss.,  336. 

g  3337.  Tiie  pardoning  power  of  the  president  does  not  extend  to  the  remission  or  release 
of  a  [)rivate  right  or  interest  in  a  fine,  penalty  or  forfeiture,  accrued  under  the  laws  of  the 
United  States,  and  consummated  by  judgment  or  condemnation.  And  hence,  in  case  of  a 
judgment  in  the  District  of  Columbia,  in  the  name  of  the  United  States,  against  an  offender 
against  the  laws  of  Maryland  (adopted  and  continued  by  act  of  congress  as  the  law  of  that 
part  of  tlie  District  of  C'olumbia),  prohibiting  the  unlawful  transportation  of  slaves,  where 
by  the  law  constituting  and  defining  the  offense,  and  by  the  judgment  of  the  court,  one-half 
of  the  r.m  belongs  to  the  respective  owners  of  the  slaves  unlawfully  transported;  aud  by  law 
the  other  half  of  the  fine  belongs  to  the  board  of  comujissioners  of  the  county  of  Washing- 
ton, in  the  District  of  Columbia,  for  the  use  of  the  county,  the  president  has  no  power  to  remit 
the  fine,  or  the  imprisonment  of  the  offender,  committed  to  compel  payment  of  the  fine. 
Pardoning  Power,*  5  Op.  Att'y  Gen'l,  6'32.  The  same  incumbent  a  short  time  afterwards  gave 
it  as  his  opinion  that  the  president  could  remit  both  the  fine  and  the  imprisonment.  Pardon- 
ing Power,*  5  Op.  Att  y  Gen'l,  579. 

§  3338.  Where  a  vessel  had  been  seized  for  a  violation  of  the  embargo  laws,  and  restored  at 
its  appraised  value  upon  bond  given  with  condition  to  respond  for  said  value  in  the  event  of 
condemnation,  it  was  held  that  a  pardon  of  the  president,  issued  after  the  condemnation,  re- 
mitting all  the  interest  of  the  United  States  in  the  penalty  or  forfeiture  of  such  bond,  and 
requiring  all  further  proceedings  in  the  case  on  behalf  of  the  United  States  to  be  discontinued, 
did  not  affect  the  moiety  of  the  penalty  claimed  by  the  officers  of  the  customs.  United  States 
v.  Lancaster,  4  Wash.,  64. 

^3339.  Participation  inrebolllon.— Under  the  act  of  congress  of  August  6,  1861,  which 
enacted  that  property  used  in  aid  of  the  rebellion  with  the  consent  of  the  owner  should  he 
the  lawful  subject  of  prize  and  capture  wherever  found,  and  made  it  the  duty  of  the  presi- 
dent to  cause  it  to  be  seized,  confiscated  and  condemned,  the  forfeiture  arose  not  from  the 
mode  in  which  the  property  was  used  independent  of  the  act  of  the  owner,  but  from  the  con- 
sent of  the  owner  to  the  employment  of  his  property  in  aid  of  the  rebellion,  as  an  offense. 
And  hence  a  full  pardon  and  amnesty  for  all  offeij^es,  committed  by  the  owner,  arising  from 
I)articipation,  direct  or  indirect,  in  the  rebellion,  will  release  the  owner  from  the  forfeiture 
of  his  property.    (Miller,  J.,  dissents.)    Armstrong's  Foundry,  6  Wall.,  766.     See  §  3339. 

§  3340.  A  full  pardon  and  amnesty  granted  by  the  president  to  one  formerly  in  rebellion, 
and  accepted  before  the  institution  of  any  proceedings  to  condemn  property  confiscated  by 
act  of  congress,  is  a  bar  to  a  judgment  of  condemnation.  United  States  v.  Athens  Armory, 
2  Abb.,  147. 

g  3341.  A  petitioner  for  the  recovery  of  the  proceeds  of  his  property  under  the  abandoned  or 
captured  property  act,  who  frames  his  petition  without  alleging  and  swearing  that  he  has  not 
in  any  way  aided,  abetted  or  given  encouragement  to  the  rebellion,  cannot  maintain  his 
action,  although  he  has  received  pardon  and  amnesty  from  the  president  by  virtue  of  the 
thirteenth  section  of  the  act  of  July  17,  1^02,  and  under  his  proclamation  of  amnesty  of  May 
29,  1865.    (Casey,  C.  J.,  dissents.)    Pargoud  v.  United  States  *  4  Ct.  CI.,  837. 

§  3342.  The  form  of  pardon  granted  by  the  executive  to  persons  engaged  in  the  late 
rebellion  does  not  restore  them,  by  its  own  operation,  to  any  property,  or  proceeds  of  any 
property,  sold  under  a  judgment  of  confiscation.  President's  Pardon,*  12  Op.  Att'y 
Gen'l,  81. 

g  3343.  A  pardon  which  recites  that  "  by  taking  part  in  the  late  rebellion  "  he  **  has  made 
himself  liable  to  heavy  pains  and  penalties  "  is  of  no  force  as  an  admission  of  crime,  as  it  is 
vague,  uncertain,  and  dependent  upon  abstruse  legal  conclusions.  Scott  v.  United  States,* 
8  Ct.  CI.,  457. 

§  3344.  Where  the  name,  place  of  residence  and  occupation  of  the  claimant  of  rights,  se- 
cured by  an  amnesty,  are  all  identical  with  the  name,  place  of  residence  and  business  of  the 
person  mentioned  and  described  in  the  oath  of  amnesty,  he  will  be  held  to  be  the  person  who 
took  the  oath,  and  entitled  to  all  the  benefits  conferred  by  it.  Backer  v.  United  States,*  7  Ct. 
CI.,  551. 

g  3345.  Validity  of  act  of  July  12,  1870.— The  proviso  in  the  act  of  July  12,  1870,  which 
declares  in  substance  that  the  acceptance  of  a  pardon,  without  disclaimer,  shall  be  con- 
clusive evidence  of  the  acts  pardoned,  but  shall  be  null  and  void  as  evidence  of  the  rights 
conferred  by  it,  is  void,  as  an  invasion  of  the  powers  of  the  judicial  and  executive  depart- 
ments. United  States  v.  Klein,  18  Wall.,  128,  Said  article  is  unconstitutional,  because  it  de- 
nies to  pardons  granted  by  the  president  the  effect  which  the  supreme  court  has  adjudged 
them  tp  have.  Backer  v.  United  States,*  7  Ct.  CI.,  551 :  Witkowski  v.  United  States,*  7  Ct. 
CI.,  393, 
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§3346.  Proclamation  of  1863.— The  amnesty  proclamation  of  Decein'Dor  8,  1833,  was  ab- 
rogated by  that  of  May  29,  1805.     Scott  v.  United  States.*  8  Ct.  CI.,  457. 

§  3347.  The  proclamation  of  the  president,  of  the  8th  of  December,  1863,  offering  a  full 
pardon,  with  restoration  of  all  rights  of  property  except  as  to  slaves,  to  all  who,  having  en- 
gaged in  the  rebellion  as  actual  participants,  or  a&  aiders  or  abettors,  would  take  and  koo]i 
inviolate  a  prescribed  oath,  entitled  persons  who  accepted  this  condition  to  the  proceeds  in 
the  treasury  of  their  property,  abandoned  to  the  agent  of  the  treasury  department.  United 
States  V.  Klein,  13  Wall.,  128." 

§  334S.  A  citizen  of  a  loyal  state  charged  witli  treason  against  the  United  States,  by  giving 
aid  and  comfort  to  the  rebellion,  is  included  within  the  amnesty  proclamation  of  December 
8.  1863.     United  States  v.  Hughes,*  1  Bond,  574. 

g  3349.  Where  a  citizen,  by  complying  with  the  terms  of  mercy  proposed  in  the  proclama- 
tion of  amnesty  of  December  8,  1863,  has  entitled  himself  to  its  benefits,  no  subsequent  act 
of  the  president,  or  of  any  other  department  of  the  government,  can  deprive  him  of  the 
rights  so  acquired.  The  amended  or  explanatory  proclamation  of  March  26,  1864,  could  not 
therefore  exclude  a  citizen  from  right  already  acquired  by  compliance  with  the  former  proc- 
lamation.   Ibid, 

^  3350.  Amnesty  of  1864.-^  All  citizens  and  residents  of  the  rebel  states,  not  excepted 
from  the  amnesty  of  March  26,  1884,  who  did,  after  the  issuing  of  the  proclamation,  or  after 
notice  thereof,  or  within  a  reasonable  time,  within  which  it  must  be  supposed  that  tliey  had 
notice,  refrain  from  further  hostilities  and  take  the  oath  of  amnesty  voluntarily,  with  the 
purpose  of  restoring  peace  and  establishing  the  national  authority  —  being  at  the  time  free 
from  arrest,  confinement  or  duress,  and  not  under  bonds, —  were  entitled  to  all  the  benefits 
and  rights  granted.  Where  the  oath  was  taken  without  the  purpose  of  restoring  peaee  and 
establishing  the  national  authority,  though  taken  promptly,  the  amnesty  and  pardon  did  not 
attach.     Pardoning  Power,*  11  Op.  Atfy  GenU,  227. 

^§33>j1.  Amnesty  of  1865.— The  proclamation  of  May  29,  1865,  requires,  persons  seeking 
to  avail  themselves  of  the  amnesty  offered  by  it,  to  take  an  oath  to  "support,  protect  and 
defend  the  constitution,"  and  to  "abide  by  and  faithfully  support  all  laws  and  proclamations 
which  have  been  made  during  the  late  rebellion  with  reference  to  the  emancipation  of  slaves." 
It  is  held  that  an  oath  which  substitutes  the  word  "existing"  for  "  late,"  and  omits  the  word 
*•  protect,"  is  sufficient.     Hamilton  v.  United  States,*  7  Ct.  CI.,  444. 

§3353.  Proclamation  of  1867.— The  president's  proclamation  of  September  7,  1867,  did 
not  work  a  dismissal  of  proceedings  against  the  property  of  persons  implicated  'in  the  re- 
bellion.    Semmes  v.  United  States,  1  Otto,  25. 

§  3353.  Amnesty  of  1868.— The  proclamation  of  general  amnesty  by  the  president  of  the 
United  States,  made  on  December  25,  1868,  granting,  unconditionally  and  without  reserva- 
tion, to  all  who  had  participated  in  the  rebellion,  full  pardon  and  amnesty  for  the  ofTense  of 
treason  against  the  United  States,  put  an  end  to  the  prosecution  of  Jefferson  Davis  for 
treason,  then  pending  in  the  supreme  court  on  a  certificate  of  division  of  opinion.  United  /, 
States  v.  Davis,  1  Chase's  Dec,  1. 

§  3354.  It  relieved  claimants  of  the  proceeds  of  property  under  the  abandoned  or  captured 
property  act  from  the  consequences  of  their  participation  in  the  rebellion,  and  from  the  neces- 
sity of  establishing  their  loyalty  to  the  Union.     Carlisle  v.  United  States,  18  Wall.,  147. 

§  3355.  It  relieves  claimants  of  abarldoned  and  captured  property  from  proof  of  adhesion  to 
the  United  States  during  the  late  civil  war.  Pargoud  v.  United  States,  13  Wall.,  156;  Arm- 
Btrongv.  United  States,  13  Wall.,  154. 

§  3356.  It  will  not  have  the  effect  to  restore  to  a  person  who  did  not  participate  in  the  re- 
bellion property  belonging  to  him  which  was  forfeited  to  the  government  under  the  laws 
forbidding  the  transportation  of  goods  into  the  rebel  lines.     Gay's  Gold,  13  Wall.,  358. 

§  3357.  It  does  not  entitle  a  person  included  within  its  terms  to  the  proceeds  of  his  property 
previously  condemned  and  sold  under  the  confiscation  act  of  1862,  after  such  proceeds  have 
been  paid  into  the  treasury.     Knote  v.  United  States,  5  Otto,  152. 

§  335S.  It  relieves  a  citizen  coming  within  its  terms  from  making  proof  of  loyalty  in  order 
to  recover  his  property  under  the  abandoned  or  captured  property  act.  Witkowski  v.  United 
States,*  7  Ct.  CI..  393. 

§  3359.  It  restored  all  persons  who  had  participated  in  the  rebellion  to  their  rights  of  prop- 
erty, and  enabled  them  to  sue  in  the  court  of  claims  under  the  abandoned  or  captured  property 
act.     Waring  v.  United  States.*  7  Ct.  CI.,  501. 

§  3360.  It  applies  to  persons,  and  not  to  the  general  obliteration  of  treasonable  offenses. 
It  does  not  extend  to  one  who  died  previously.  Scott  v.  United  States,*  8  Ct  CI.,  457.  It 
included  aliens  resident  within  the  United  States  who  had  participated  with  the  Confederates 
in  their  treasonable  purposes.     Carlisle  v.  United  States,  16  Wall.,  147. 

§  3361.  The  abandoned  or  captured  property  act,  having  required  the  claimant  to  prove 
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that  lie  had  never  given  any  aid  or  comfort  to  the  rebellion,  the  administratrix  of  a  disloyal 
owner  of  captured  property  who  died  before  the  proclamation  of  December  25,  1^3,  with- 
out taking  the  oath  of  amnesty  or  accepting  the  special  pardon  offered  him  by  the  pr^ident, 
cannot  avail  herself  of  that  act.    Meldrim  v.  United  States,*  7  Ct.  CI.,  59o. 

f)  3362.  The  proclamation  of  amnesty  and  pardon  issued  by  the  president  on  July  4,  1868, 
did  not  restore  to  the  owner  property  which  was  condemned,  and  the  title  divested  out  of  the 
owner  and  vested  in  the  United  States,  by  a  decree  of  court,  before  the  date  of  the  pi-oclama- 
tion.  The  proclamation  expressly  excepts  from  its  effects  "any  property  of  which  any  per- 
son may  have  been  legally  divested  under  the  laws  of  the  United  States."  Bragg  v.  Lorio, 
1  Woods,  20:). 

§33<>3.  Chorokeo  Indian  — Treaty  of  1S46.— Tlie  second  article  of  the  treaty  of  Wash- 
ington of  August  6.  1846,  declares  that  **  all  offenses  and  crimes  committed  by  a  citizen  or 
citizens  of  the  Cherokee  nation  against  the  nation,  or  against  an  individual  or  individuals, 
are  hereby  pardoned."  It  is  held  under  this  treaty  that  a  Cherokee  Indian  is  pardoned  of  the 
offense  of  killing  a  white  man,  who  incorporated  himself  with  that  tribe  as  one  of  them, 
married  one  of  their  women,  and  was  treated  and  recognized  by  the  authorities  of  the  tribe 
as  one  of  their  number,  and  entitled  to  all  the  rights  and  privileges  of  a  Cherokee  Indian. 
United  States  v,  R;igsdale,  Hemp.,  497. 

XXXV.  Extradition. 

1.  Foreign. 

Summary  —  Right  depends  upon  treaty  stipulations^  %  3364 ;  courts  have  no  power  to  hold  in  cus- 
tody, §  3365. — Power  of  a  commissioner  in  absence  of  a  mandate^  g  3366. —  Treaty  with 
Switzerland;  crimes  subject  to  infamous  punishment,  g  3367. —  Warrant  of  arrest;  may 
be  served  in  any  state,  §  331)8. —  Complaint  need  not  allege  issue  of  mandate,  g  3369. —  Dc- 
scription  of  offense  in  complaint,  §g  3370,  3371,  3373. —  Variance  betioeen  complaint  and 
mandate,  §  3372. —  By  lohom  complaint  to  be  made,  g  3373.—  The  complaint  should  charge 
the  substance  of  the  offense,  §  3374.—  Complaint  setting  forth  several  offenses,  §  3375. — 
Offense  of  forgery  not  sufficiently  described,  §  3376. —  Requisites  of  warrant  of  arrest, 
§8377. —  Issue  of  warrant  abroad  not  a  necessary  preliminary  step,  §3378. —  Showing  of 
warrant  as  to  appointment  of  commissioner,  ^  3379 ;  must  show  authority  of  commissioner, 
§3380. —  Description  of  offense  in  the  mandate,  ^*d:6>i\,—  Judiciary  cannot  act  ioithout  a 
previous  requisitio7i,  §  3382. —  Judge  not  to  inquire  as  to  authority  from  foreign  govern- 
ment, §  3383. —  Arrest  not  authorized  until  demand  made,  §  3384. —  Evidence  in  a  case  of 
forgery,  g  3385. —  What 2ya2:>ers  admissible  in  evidence  under  act  of  1860,  %  3386. — Authen- 
tication of  papers,,  %^  3887,  3393,  "S^di.—  Several  documents  may  be  certified  as  one  paper, 
^988,— Procedure,  by  wliat  law  governed;  right  of  prisoner  to  testify,  §  3389. — Sufficiency 
of  evidence,  §§  3390,  22>^\.  — Right  of  fugitive  to  be  confronted  by  witnesses;  admissibility 
of  depositions,  §  3392. —  Documents  offered  in  evidence  must  be  such  a^  would  be  received  in 
the  fugitive's  ckvn  country,  g  3395.—  Copies- of  original  information  and  warrant  in  evi- 
dence, g  3396. — Depositions  may  be  authenticated  by  parol,  §  33U7. — Depositiotis;  act  n4)t 
repealed,  %  S'd9S,— Certificate  as  to  admissibility  of  depositions,  g  8399.— -dcJ/oMrmjjeii^s 
g.:^  3400,  ^01,—  Review  of  proceedings  before  commissioner,  gg  3402-3406.— Poirero/  tlie 
executive  department,  §g  3407-3409. —  Right  of  accused  to  examine  foreign  consul,  g  3410. — 
Prosecution  for  other  offenses,  §§  8411-3413. —  British  extradition  act  of  1S70,  no  force 
in  this  country,  §  3414. 

g  3364.  A  nation,  whose  citizen  or  subject  commits  a  crime  within  its  own  jurisdiction,  and 
is  afterwards  found  within  that  of  another,  has  no  right,  by  the  law  of  nations,  upon  its  de- 
mand, to  have  him  delivered  up  by  that  of  the  other,  for  the  purpose  of  being  tried  where 
the  crime  was  committed.  The  United  States  are,  therefore,  under  no  obligation  to  deliver 
up  a  fugitive  criminal,  in  the  absence  of  treaty  stipulation.  Case  of  Jose  Ferreira  dos 
Santos,  gg  3415-16. 

g  3365.  If  the  United  States  were  bound  to  deliver  up  a  fugitive  criminal  at  the  demand  of 
a  foreign  government,  by  the  law  of  nations  and  in  the  absence  of  treaty  stipulations,  the 
courts  of  the  United  States  would  have  no  authority  to  detain  him  in  custody  until  the  gov- 
ernment from  which  he  fled  should  make  a  demand  on  the  government  of  the  United  States 
for  his  surrender.     Ibid^ 

§  3360.  Whether  a  commissioner  has  jurisdiction  to  entertain  proceedings  for  the  appre- 
hension of  an  alleged  fugitive,  under  our  treaty  stipulations  with  Great  Britain  on  that  sub- 
ject, until  authority  for  that  purpose  has  been  granted  by  the  executive  department  of  Uicj 
United  States,  quaere.    In  re  Macdonnell,  §§  8417-24 
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§  8867.  The  conyention  for  extradition  between  the  United  States  and  Switzerland  says 
that  persons  shall  be  delivered  up  according  to  the  provisions  of  the  convention,  who  shall 
be  charged  with  the  crimes  therein  specified,  "when  those  crimes  are  subject  to  infamous 
punishment"  It  is  held  that  this  provision  requires  only  that  tlie  crime  shall  be  subject  to 
infamous  punishment  in  the  country  where  it  ^as  committed,  and  not  that  it  should  be  sub- 
ject to  infamous  punishment  in  the  country  from  which  extradition  is  sought  In  re  Farez, 
{jg  8425-37. 

g  8368.  The  implied  restrictions  of  the  twenty^seventh  section  of  the  judiciary  act  of 
September  24,  1789,  relative  to  the  service  of  process  by  marshals,  without  their  own  dis- 
tiicts,  has  no  application  to  warrants  for  the  arrest  of  fugitives  from  foreif?n  countries.  Nor 
has  the  thirty -third  section  of  the  same  act,  authorizing  and  regulating  the  removal  of  per- 
sons arrested  in  one  district,  to  be  held  for  trial  in  another,  any  application  to  proceedings  in 
i International  extradition.  A  warrant  issued  by  a  judge  of  the  circuit  court  in  the  southern 
district  of  New  York,  addressed  to  the  mai'shals  of  the  United  States  for  any  district  i*espect- 
ively,  and  to  their  deputies,  or  the  deputies  of  any  of  them,  or  to  any  of  the  said  deputies, 
for  the  arrest  of  an  alleged  fugitive  from  the  justice  of  a  foreign  countr}',  and  to  bring  him 
before  the  said  judge  or  before  a  commissioner,  authorizes  the  arrest  of  the  fugitive  in  Wis- 
consin, by  a  special  deputy  of  the  marshal  of  the  southern  district  of  New  York.  In  re  Hen- 
rich,  §§  3447-53. 

§  8869.  The  complaint  upon  which  the  warrant  for  the  apprehension  of  the  fugitive  is  issued 
by  the  commissioner  need  not  state  that  a  mandate  has  been  issued  to  the  commissioner  by 
the  executive  department,  in  pursuance  of  a  requisition  from  the  foreign  government.  In  re 
Macdonnell,  g55  3417-24. 

§  38  «0.  The  complaint  upon  which  the  warrant  of  arrest  is  issued  in  a  proceeding  for  ex- 
tradition need  not,  in  order  to  confer  jurisJiction  to  proceed  tliereon,  describe  the  offense 
witli  the  technical  precision  required  in  an  indictment  for  the  offense.  It  is  suflScient  for  the 
jurisdiction  of  the  commissioner  that  the  complaint  makes  a  prima  facie  case.     Ibid, 

g  8871.  It  is  no  ground  of  objection  that  the  complaint  in  a  proceeding  for  extradition  is 
more  specific  than  the  mandate  in  describing  the  offense.    Ibid, 

g  8872.  It  is  no  material  variance  between  the  mandate,  in  a  proceeding  for  the  extradition 
of  a  fugitive,  and  the  complaint  and  the  warrant,  that,  in  the  former,  the  alleged  offender  is 
called  •* George  Macdonell,"  and  in  the  latter,  "George  Macdonell,  otherwise  Macdonnell,** 
where  the  warrant  recites  the  requisition  and  mandate  and  shows  that  the  warrant  is  issued 
in  pursuance  thereof  and  dii-ects  the  arrest  of  the  offender  named  therein.     Ibid, 

^  8878.  In  carrying  out  the  provisions  of  cxti-adilion  treaties,  the  complaint  must,  in  many 
casc'S,  be  made  by  the  representative  of  the  foreign  government;  and  all  that  can  be  required 
is  that  it  shall  be  sufficiently  specific,  clear  and  distinct  in  its  averments,  to  enable  the  party 
accupeil  to  understand  precisely  what  it  is  he  is  charged  with.     In  re  Farez,  §g  8425-37. 

g  8374.  It  is  not  sufficient,  in  a  complaint  for  a  warrant  of  arrest  for  an  alleged  fugitive 
from  justice,  to  charge  the  crime  named  in  the  convention  generally.  It  should  set  forth 
clearly  and  briefly  the  substance  of  the  offense  charged.     In  re  Farez,  §g  3438-42. 

g  8875.  It  is  no  objection  to  the  proceedings  for  the  extradition  of  a  fugitive  that  the  com- 
plaint upon  which  the  warrant  of  arrest  is  issued  contains  charges  of  a  large  number  of 
offenses,  the  offenses  being  distinctly  alleged  in  the  complaint,  and  being  set  forth  with  all 
the  particularity  necessary  in  such  proceedings.     In  re  Henrich,  gg  8447-53. 

^  38 76.  In  proceedings  for  the  extradition  of  an  alleged  fugitive  from  justice,  the  com- 
plaint, in  order  to  justify  an  arrest,  must  charge  the  uffense  in  such  a  way  that  the  warrant 
might  properly  issue  had  the  crime  been  committed  here.  So  a  complaint  charging  that  in 
Belgium  the  accused  '*  wilfully  and  knowingly  and  maliciously  uttered  and  put  in  circulation 
forged  papers,  or  counterfeit  papers,  or  counterfeit  obligations,  or  other  titles  or  instruments 
of  credits,'*  without  specifying  the  kind,  character  or  nature  thereof,  was  held  insufficient, 
f i  r  the  reaFon  that  it  did  not  inform  the  accused  of  the  nature  of  the  crime  so  as  to  enable 
bim  to  meet  and  prepare  for  the  investigation.    Ex  parte  Van  Hoven,  §g  3454-56. 

^8877.  A  warrant  for  the  arrest  of  an  alleged  fugitive  from  justice,  which  shows  on  its 
face  that  the  jurisdiction  has  been  regularly  and  formally  invoked,  for  the  arrest  of  the 
alleged  fugitive;  and  declares  in  terms  the  special  authority  on  which  the  proceeding  is  based, 
to  wit,  the  treaty  with  Great  Britain,  the  act  of  congress,  and  the  appointment  of  the  officer 
to  execute  the  law;  and  declares  the  demand  of  the  foreign  government,- the  mandate  of  our 
own,  and  describes  the  offense  in  the  language  of  the  treaty,  is  sufficient.  It  is  not  necessary 
that  the  particular  required  to  be  proved,  in  order  to  establish  the  offense  mentioned  in  the 
treaty,  should  be  specified  in  the  warrant;  nor  is  it  the  province  of  the  warrant  to  disclose  the 
details,  to  notify  the  prisoner  of  those  details.     In\e  Macdonnell,  ^g  3417-24. 

S  887H.  It  is  not  a  necessary  preliminary  step  to  an  iiwesligivtion,  under  an  extradition 
treaty,  that  a  waiTant  shall  have  been  issued  abroa4.  TU^rcfo^^®  where  the  complaint  recites 
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that  a  warrant  hns  been  issued  abroad,  it  need  not  show  by  what  niagisftrate  th3  warrant  was 
issued.     In  re  Farez,  S^g  3425-37. 

§  3879.  A  warrant  for  the  arrest  of  a  fujy^itive  in  pursuance  of  an  extradition  treaty  neeii 
not  siiow  that  the  comiuissionei*  issuing  it  was  appointed  by  the  circuit  court  to  issue  the  par- 
ticular warrant.  It  is  sufficient  if  it  appears  on  the  wamint  that  the  commissioner  was  ap- 
pointed by  the  circuit  court,  and  is  specially  api>ointed  to  execute  the  act  of  August  13, 
1848.  and  the  act  of  June  22,  1800,  passed  to  carry  into  execution  treaty  stipulations  for  the 
extradition  of  fugitives  from  justice.     Ibid. 

§  83S0.  A  warrant  issued  by  a  commissioner  for  the  apprehension  of  a  fugitive  from  jus- 
tice, with  a  view  to  his  extradition  in  pursuance  of  the  convention  between  the  United  States 
and  the  Swiss  cunfedcration,  must  show  upon  its  face  that  the  commissioner  issuing  it  is  so 
authorized  under  tlie  act  of  August  12.  1^^48,  passed  to  give  effect  to  treaty  stipulations  for  the 
extradition  of  fugitives.     In  re  Farez,  g§  343S-42. 

§  33S1.  It  is  suliicient  if  the  mandate  of  the  executive  department  to  the  commissioner,  to 
inquire  into  the  charge  of  criminality  against  the  alleged  fugitive  from  justice,  describes  the 
particular  charge  to  be  investigated,  in  the  terms  of  the  treaty  in  aid  of  the  execution 
whereof  the  proceeding  is  directed.     In  re  Macdonnell,  f;g  3417-24. 

§  83S2.  The  judiciary  possess  no  jurisdiction  to  entertain  proceedings,  under  any  treaty  or 
convention  lx>tween  the  Unite<l  States  and  a  foreign  government,  for  the  apprehension  and 
committal  of  any  alleged  fugitive  from  justice,  whose  extradition  is  demanded  by  such  for- 
eign government,  without  a  previous  i*equisition  having  been  made,  under  the  authority  of 
the  foreign  government,  upon  the  government  of  the  United  States,  and  the  authority  of  the 
latter  government  obtained  to  apprehend  such  fugitive.  The  complaint  on  which  the  war- 
rant of  arre8t  is  issued  should  not  only  show  such  a  requisition  and  authority,  but  such  facts 
should  also  be  set  forth  on  the  face  of  the  warrant     In  re  Farez,  gg  3438-42. 

g  33^3.  In  extradition  cases  the  judge  has  nothing  to  do  with  the  question  whether  tlie  gov- 
ernment of  the  foreign  country  has  duly  authorized  an  application  for  the  extradition  to  be 
made.  When  complaint  is  made  on  oath,  the  judge  is  to  examine  the  evidence  of  criminal- 
ity, and  if  he  deems  it  sufficient  to  sustain  the  charge  shall  certify  the  same  to  the  secre- 
tary of  state.     In  re  Dugau,  §§  8443-46. 

§  d3H4.  An  alleged  fugitive  from  justice  whose  extradition  is  sought  cannot  be  arrested  by 
the  authority  of  the  United  States  until  demand  for  his  arrest  is  made  by  the  foreign  govern- 
ment whose  laws  he  has  violated,  and  authority  is  given  by  the  United  States,  pursuant  to 
such  demand,  for  the  apprehension  of  such  fugitive.  The  warrant  need  not  be  signed  by  the 
president,  but  it  is  sufficient  if  issued  by  the  secretary  of  state  under  his  official  seal,  as  it  is 
through  this  department  that  the  executive  acts  in  <ill  intercourse  between  this  and  foreign  na- 
tions.    Ex  parte  Van  Hoven,  §§  3464-58. 

§  33S5.  In  a  proceeding  for  extradition  for  the  crime  of  forgery,  it  cannot  be  objected  to 
the  admissibility  of  the  papers  from  the  foreign  country  that  the  alleged  forged  papers  have 
not  been  fii*st  introduced,  when  the  depositions  produced  are  the  depositions  of  vritnesses 
who  had  the  alleged  forged  papers  before  them  at  the  time  of  giving  such  depositions.  In  re 
Farez,  {5g  3425-37. 

§  3386.  By  the  act  of  June  22,  3860,  any  depositions,  warrant  or  other  papers,  properly  au- 
thenticated, are  admissible  in  support  of  the  charge  of  criminality  in  a  proceeding  for  extra- 
dition, and  hence  it  is  no  objection  to  pajiers  offered  that  they  do  not  appear  to  have  been 
papers  on  which  the  warrant  of  arrest  was  issued  abroad  against  the  prisoner.     IbicL 

§  33S7.  Under  the  act  of  June  23,  1860,  providing  that  in  extradition  proceedings  the  cer- 
tificate of  the  principal  diplomatic  or  consular  officer  of  the  United  States,  resident  in  the 
foreign  country,  shall  be  proof  that  any  paper  or  other  document  offered  in  evidence  is  au- 
thenticated in  the  manner  required  by  the  act,  the  certificate  of  the  minister  of  the  United 
States,  resident  in  the  country  demanding  extradition,  that  "  the  foregoing  copies  of  the  war- 
rant, depositions  and  other  papers  are  legally  and  properly  authenticated  so  as  to  entitle  them 
to  be  received  for  similar  purposes  by  the  tribunals  of  the  Swiss  confederation,  and  to  be  re- 
ceived by  fiaid  tribunals  for  the  purposes  and  similar  purposes  mentioned  in  the  second  sec- 
tion of  the  act  of  congress  entitled  *  An  act  for  giving  effect  to  certain  treaty  stipulations 
between  thifi  and  foreign  governments,  for  the  apprehension  and  deliveiy  up  of  certain 
offenders,'  approved  August  12,  1848,"  is  a  sufficient  certificate.  It  follows  the  language  of 
the  act  of  1800.     Ibid, 

§  33sS.  Where  papers  received  from  a  foreign  country,  and  constituting  tho  evidence  of 
criminality  in  a  proceeding  for  extradition,  form  substantially  one  proceeding  and  one  docu- 
ment, and  each  paper  refers  to  the  papers  which  precede  it,  and  all  of  them  are  proceedings 
before  the  same  magistrate  and  relate  to  the  same  transaction,  they  may  be  properly  certi- 
fied as  one  paper  by  our  minister  resident  in  such  foreign  country.     Ibid, 

Proceedings  for  the  extradition  of  fugitives  from  the  justice  of  a  foreign  countrv 
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must  be  governed  by  the  laws  of  the  state  in  which  such  proceedings  are  had,  in  particulars 
in  which  such  proceedings  are  not  specially  regulated  by  a  statute  of  the  United  States.  It 
is,  therefore,  error  for  the  commissioner  to  refuse  to  permit  the  prisoner  to  be  examined  in 
his  own  behalf,  in  a  state  in  which  that  right  is  granted  in  all  proceeding  in  their  nature 
criminal.  The  thirteenth  article  of  the  convention  with  Switzerland,  providing  that  a  ))erson 
charged  with  a  crime  shall  be  delivered  up  only  when  the  fact  of  the  commission  of  the 
crime  shall  be  so  established  as  to  justify  his  apprehension  and  commitment  for  trial,  if  the 
crime  had  been  committed  in  the  country  where  such  person  shall  be  found,  is  held  to  require 
this.     Ibid. 

^  3300.  The  convention  stipulating  for  extradition  declaring  that  the  fact  of  the  commis- 
sion of  the  crime  must  be  so  established  as  to  justify  the  commitment  of  the  accused  for 
trial  if  the  crime  had  been  committed  in  the  country  where  he  is  found,  the  magistrate  will 
not  require  evidence  which  would  be  sufficient  to  convict  the  prisoner  on  the  trial  in  chief, 
but  will  certify  the  evidence  as  sufficient  to  warrant  the  extradition  of  the  accused,  if  it 
would  be  sufficient  to  commit  him  for  trial  if  he  had  committed  the  crime  here,  i,  e.,  reason- 
able ground  to  hold  the  accused  for  trial.    Ibid, 

§  3391.  The  convention  with  the  Swiss  confederation,  in  saying,  in  the  thirteenth  article, 
that  the  delivery  up  to  justice  of  persons  charged  with  crimes  enumerated  in  the  fourteenth 
article  shall  be  done  only  when  the  fact  of  the  commission  of  the  crime  shall  be  so  estab- 
lished as  to  justify  their  apprehension  and  commitment  for  trial,  if  the  crime  had  been  com- 
mitted in  the  countiy  where  the  persons  so  accused  shall  be  found,  refers  not  only  to  the 
evidence  upon  which  the  fugitive  is  to  be  delivered  up,  but  Jilso  means  that  the  fugitive  shall 
not  be  apprehended  or  arrested  except  upon  such  prima  facie  evidence  as  would  justify  his 
apprehension  and  arrest,  if  the  crime  had  been  committed  in  the  place  where  he  is  found. 
In  re  Farez,  §;$  3438-42. 

§  3393.  Under  the  treaty  with  Great  Britain,  the  alleged  fugitive  has  not  the  right  to  be 
confronted  by  the  witnesses  against  him.  D?positions,  duly  authenticated,  are  admissible  if 
they  would  be  admissible  for  such  purposes  iu  the  country  where  the  crime  was  committed. 
The  provision  of  the  treaty,  that  the  offender  shall  be  delivered  up  only  "upon  such  evidence 
of  criminality  as,  according  to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged 
shall  be  found,  would  justify  his  apprehension  and  commitment  for  trial,  if  the  crime  or  of- 
fense had  been  there  committed,"  refers  only  to  the  degree  of  proof,  and  not  to  the  mode  in 
which  it  shall  be  given.     In  re  Dugau,  tg  3443-46. 

fcs  3393.  An  information  of  the  directors  of  tlie  Rhenish  Railroad  Company  is  dated  at 
Cologne,  addressed  to  the  royal  chief  procurator,  containing  an  elaborate  statement  of  facts 
in  support  of  the  charge,  attested  by  the  secretary  of  the  county  court,  under  seal ;  the  secre- 
tary's signature  is  attested  by  the  president  of  the  court,  under  seal,  the  latter  adding  a  cer- 
tificate that  the  document  is  a  valid  piece  of  evidence  by  the  laws  of  Prussia;  the  signature 
of  the  president  is  then  attested,  under  seal,  by  the  first  president  of  the  Royal  Rhenish  court 
of  appeals,  adding  the  same  certificate  as  to  the  validity  of  the  document  as  evidence;  the 
signature  of  the  latter  being  then  attested  by  the  minister  of  foreign  affairs;  the  document 
being  then  authenticated  by  our  minister  at  Berlin,  with  his  certificate  that  the  paper  is  legally 
authenticated,  so  as  to  be  received  for  similar  purposes  by  the  tribunals  of  Prussia;  and  this 
certificate  being  under  the  seal  of  the  United  States  legation,  the  paper  is  admissible,  under 
the  acts  of  August  13,  184S,  and  June  23,  I860,  with  regard  to  the  authentication  of  evidence  in 
proceedings  for  extradition.     In  re  Henrich.  g^  3447-o:3. 

§  8394.  Under  section  5271  of  the  Revised  statutes,  as  amended  by  the  act  of  June  19,  1876, 
relating  to  the  authentication  of  evidence  in  proceedings  for  extradition,  a  certificate  by  our 
minister  residing  in  the  foreign  country,  that  the  documenis  '*are  authenticated  in  the  man- 
ner required  by  the  statute  of  the  United  States,"  is  not  sufficient.     In  re  Fowler,  g.:j  3457-61. 

§  8395.  Under  the  above  section  as  amended,  the  document  must  appear  to  be  one  which 
would  be  received  as  evidence  of  the  criminality  of  the  accused  by  the  tribunals  in  the  coun- 
try from  which  he  fled,  if  the  inquiry  were  going  on  there,  in  respect  to  the  offense  as  com- 
mitted there,  and  not  a  document  which  would  be  received  by  the  tribunals  of  that  country  as 
evidence  of  the  criminality  of  a  fugitive  criminal  from  the  United  States  sought  to  be  ex- 
tradited.    Ibid. 

g  3396.  Copies  of  the  original  information  and  warrant  are  not  admissible,  under  the  above 
section,  as  evidence  of  the  criminality  of  the  fugitive  criminal,  upon  parol  testimony  that 
they  are  copies  of  the  originals;  that  the  witness  saw  the  original  information  and  was 
present  when  it  was  made,  and  saw  the  complainant  sign  it  in  the  presence  of  the  justice; 
tliat  the  person  before  whom  it  was  sworn  is  a  justice,  and  that  the  signature  to  the  copy 
is  the  signature  of  the  justice;  and  also  that  he  was  present  when  the  original  warrant  wa3 
signed,  and  that  it  was  issued  by  the  justice  of  the  peace,  \yhen  there  is  no  evidence  that  tlie 
authentication  of  the  copies  i^  according  to  the  law  of  th^  fo^®^^^  country.     Ibid, 
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g  3S97.  UndpT  thw  g'^ction,  the  original  d  ^position*!  taken  abroad  nt'Xj  bs  sjown  br  pirol 
evidence  to  be  authentic.  nn\  to  b?  such  as  would  be  receivable  in  eviilence  ajainn  the 
accused  for  the  Bame  offense  in  tht»  tribunals  of  the  foreign  country.     J  bid, 

g  8:J08.  The  act  of  June  22,  lyOO  (li  Stat,  at  I*,  84),  providing  for  the  admission  of  anj 
documents  in  extradition  cjt^c\s  cc»rtiii;*d  by  the  principal  diplomatic  officer  of  this  govern- 
ment resident  in  the  country  from  which  the  accused  fled  to  be  admissible  in  the  court*  of 
such  country,  was  not  repealed  by  the  Revised  Statutes  adopted  in  1874*  and  applies  to  all 
such  depositions,  documents  and  papers  offered  in  extradition  cases,  except  depositions  on 
which  the  original  warrant  of  arrest  was  granted  in  the  foreign  country.  In  re  Stupp, 
§.:^  8162-67. 

^*  3')5^9.  A  certificate  of  the  principal  diplomatic  officer  resident  in  the  country  demanding 
the  extradition  of  an  alleged  fugitive  from  justice,  that  certain  depositions  are  so  authenti- 
cated as  to  be  entitled  to  be  *Teceiveil  in  evi»lence  in  support  of  the  criminal  charges  men- 
tioned therein,"  etc.,  is  sufficient  without  adding  iu  •*  the  courts  of,"  eta,  naming  the  coud- 
try  s'vking  such  extradition.     Hid. 

ji  :]4(I0.  A  commissioner  very  properly  refuses  a  motion  by  the  prisoner  for  an  adjoummeDt 
for  a  sufficient  length  of  time  to  obtain  evidence  from  the  country  demanding  his  surrender, 
V  liero  the  motion  is  based  on  affidavits  which  do  not  show  that  there  is  any  evidence,  either 
oral  or  documentary,  on  the  part  of  the  prisoner,  that  exists  or  is  accessible,  or  is  lik.ly  to 
Ik»  obtained.     In  re  Far.  z,  ^.^*  84*25-87. 

$5  3401.  The  commissioner  must  exercise  a  just  and  reasonable  discretion  in  gnir.ti:.^  ai- 
jonrnnients,  at  the  instance  of  either  party.     In  re  Macdonnell,  §§  3tl7-24. 

g  8402.  The  interlocutory  decisions  of  a  commissioner,  upon  questions  of  i\v?  .•\d!nis>iMliry 
of  evidence,  in  extradition  proceedings,  cannot  be  reviewed  on  habeas  corpita.     Jjitt. 

S  3403.  The  circuit  court  of  the  United  States  has  power,  through  the  medium  ol  writs  cf 
h<tb:*(is  corpus  and  certiorari^  to  revise  the  action  of  commissioners  when  they  cnmmit  per- 
sons for  surrender  under  extradition  treaties.  It  is  the  duty  of  the  court  in  such  a  case  lo 
look  into  the  evidence  upon  which  the  judgment  of  the  commissioner  is  based,  and  to  pas? 
upon  its  weight  as  well  as  its  competency.     In  re  Henrich,  gg  3447-53. 

fi  3404.  Qiicstions  of  fact  decided  by  a  commissioner  in  a  proceeding  for  the  surrenderor 
a  fn.^itive  criminal  cannot  be  reviewed  by  tho  circuit  court  on  habeas  corpus.  In  re  Fowler, 
g.^  34H-61. 

S  3405.  In  an  extradition  case  there  is  to  be  no  review  of  the  decision  of  the  comraittinz 
nia;:  strate  on  the  facts  by  any  judge  or  court,  but  by  the  president  only.  In  re  Stupp, 
fc^^8H'/3-67.  j 

i^  840(>.  A  court  upon  habeas  corpu%  after  commitment  in  an  extradition  case,  may  in- 
<inire  and  adjudge  wiiother  the  commissioner  acquired  jurisdiction  or  exceeded  it,  whether  he 
had  any  lej^al  or  competent  evidence  of  the  facts  before  him.  but  cannot  inquire  whether  the   ' 
legal  evidence  bi^fore  the  commissioner  was  sufficient  to  warrant  his  conclusion.    Ibid,  \ 

§  8407.  The  executive  department,  in  carrying  out  treaty  stipulations  between  this  anl 
foreign  governments,  for  the  apprehension  and  delivery  up  of  alleged  criminals,  acts  through 
the  department  of  state.  Both  the  final  order  of  extradition  and  the  preliminary  mandate 
for  the  arrest  of  the  pcM'son  can  be  made  by  the  executive  department  through  the  iustni- 
mentality  of  the  dj-piirtnicnt  of  state.     In  re  Farez,  4^g  3438-43. 

§  3408.  The  decision  (»f  a  court  on  habeas  corpus  in  an  extradition  case,  that  a  prisoner  is 
lawfully  held,  is  not  binding  upon  the  president.     In  re  Stupp,  §^  8462-07. 

^  340J).  The  statutory  provision  that  in  extradition  cases  the  commissioner  holding  the  ex- 
amination should  transmit  to  the  secretary  of  state  his  certificate  that  he  deems  the  evidecc? 
sufficient  to  sustain  the  charge,  and  to  certify  to  the  secretary  of  state  all  the  evidence  takr'n 
before  him,  indicates  that  the  executive  discretion  which  the  president  has  a  right  toexerci>^ 
as  to  surrendering  or  not  surrendering  the  accused  is  to  be  exercised  on  a  consideration  of 
the  testimony  in  t lie  case.     IbicL 

§  3410.  In  an  extradition  proceeding,  the  prisoner  has  a  right  to  call  the  consul  of  the  fcr 
eign  government,  who  is  the  complainant,  and  examine  him  at  any  stage  of  the  case,  but  can- 
not  claim  a  right  to  cro.^s-examine  him  before  any  other  evidence  is  offered,  when  it  appesrt 
upon  the  face  of  the  complaint  that  the  consul  does  not  pretend  to  have  any  personal  know!* 
edge  of  the  matters  stated  in  the  complaint.     In  re  Farez,  Jig  31:25-37. 

i^  3411.  Extradition  proceedings  do  not,  by  their  nature,  secure  to  the  person  surrendervi 
immunity  from  prosecution  for  otfeases  other  than  tlie  one  upon  which  his  surrender  ^-^ 
made.  An  offender  against  the  justice  of  his  country  can  acquire  no  rights  by  defraudrr;: 
that  justice.  He  remains  at  all  times,  and  everywhere,  liable  to  be  called  to  answer  to  i" 
law  for  his  violations  thereof,  provided  he  comes  within  its  reach.  United  States  r.  L*^* 
rence,  ^§  3468-74. 

§  3412.  Under  sections  5270  to  5377  of  the  Revised  Statutes,  persons  extradited  are  not  p: 
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tected  against  prosecutions  for  other  offenses  than  the  one  on  which  they  were  extradited. 
As  the  act  was  for  the  protection  of  such  persons,  and  protects  them  from  "  lawless  violence  ** 
Bimplj,  the  implication  is  that  no  further  protection  was  intended.    Ibid, 

§  3118.  A  plea  to  the  jurisdiction  of  a  court,  setting  up  that  the  defendant  was  extradited 
from  a  foreign  country  under  an  agreement  between  tliis  and  tlie  foreign  government  that 
he  should  not  be  tried  for  any  other  crime  than  the  one  for  which  he  was  extradited,  until 
after  a  reasonable  time  had  elapsed  for  his  return,  and  that  the  crime  on  which  he  is  now  in 
custody  is  one  for  which  immunity  was  promised,  is  of  no  avail  when  the  indictment  has 
been  found  and  trial  is  moved  for  by  the  government.  The  agreement  is  one  which  should 
be  carried  out  by  the  government  through  its  control  over  the  prosecuting  officer.    Ibid. 

g  3414.  The  provisions  of  the  British  extradition  act  of  1870  (33  and  34  Vict.,  ch.  52)  haye 
no  binding  force  upon  the  courts  of  the  United  States.    Ibid, 

[Notes.— See  Jig  3475-3593.  J 

CASE  OF  JOSE  FERREIRA  DOS  SANTOS. 
(Circuit  Court  for  Virginia:  2  Marshall,  493-515.    1835.) 

Opinion  by  Barbour,  J. 

Statement  of  Facts. —  Jose  Ferreira  dos  Santos,  a  Portuguese  subject,  hav- 
Ing  been  committed  for  trial  before  this  court,  under  a  charge  of  piracy,  and 
the  grand  jury  having  found  the  indictment  against  him  not  a  true  bill,  he 
would  be  entitled  to  a  discharge  from  custody,  as  it  regards  that  accusation. 
But  an  application  is  now  made,  at  the  instance  of  the  charge  des  affaires  of 
Portugal,  that  he  may  be  detained  until  the  government  of  Portugal  shall  have 
time  to  make  a  demand  on  that  of  the  United  States,  that  he  may  be  surren- 
dered to  the  former  as  a  fugitive  from  justice,  to  be  tried  there,  under  a  charge 
of  murder,  which  it  is  alleged  that  he  has  committed  in  that  country.  And 
the  question  is,  whether  it  is  proper  or  competent  for  this  court  to  detain  him 
in  prison,  for  the  purpose  before  stated. 

§  3415.  ^tradition  exists  as  a  right  only  hy  virtue  of  treaty  provisions.  In 
the  absence  of  these  the  sovereign  is  under  ?lo  obligation  to  deliver  up  fugitives 
from  Justice, 

The  solution  of  this  question  depends  upon  that  of  two  others:  1.  Has  a 
nation,  whose  citizen  or  subject  commits  a  crime  within  its  own  jurisdiction, 
and  is  afterwards  found  within  that  of  another,  a  right,  by  the  law  of  nations, 
upon  its  demand,  to  have  hi'm  delivered  up  by  that  other,  for  the  purpose  of 
being  tried  where  the  crime  was  committed?  2.  If  such  right  exist,  have  the 
judicial  officers  of  the  United  States,  supposing-  the  evidence  to  be  sufficient, 
any  authority  to  act  in  relation  to  it  as  auxiliary  to  the  executive  department? 

As  to  the  first  point,  as  far  as  I  am  informed,  the  subject  has  not  been  before 
any  of  the  federal  courts  of  the  Union.  The  case  of  Jonathan  Robins  is  not  an 
exception  to  this  remark.  He  was,  indeed,  at  the  request  of  the  then  president 
of  the  United  States,  Mr.  Adams  the  elder,  delivered  up  by  the  district  judge 
of  South  Carolina  to  the  British  consul,  on  a  charge  of  murder,  committed  by 
hira  (Robins)  on  board  of  a  British  vessel  on  the  high  seas.  But  that  case 
depended  upon  the  twenty-seventh  article  of  the  treaty  with  Great  Britain, 
made  in  the  year  1794,  by  which  it  was  agreed  that  fugitives  charged  with 
murder  or  forgery,  committed  within  the  jurisdiction  of  either,  and  seeking  an 
lisylum  within  any  of  the  countries  of  the  other,  should  be  reciprocally  deliv- 
ered up,  in  the  manner  and  upon  the  terms  therein  stated.  The  question  then, 
in  that  case,  as  it  relates  to  this  point,  was  whether  the  casus  foederis  of  this 
article  had  occurred;  whereas,  in  this  case,  there  is  no  treaty  stipulation,  and 
the  question  must,  therefore,  depend  upon  the  right  of  the  government  of  Por- 
tu«^al  to  make  the  demand,  and  the  consequent  obligation  of  our  government 
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to  surrender  the  person  charged,  independently  of  any  treaty  or  compact  be- 
tween them. 

There  have,  however,  been  two  decisions  upon  the  subject,  made  by  two  dis- 
tinguished jurists  of  our  country;  the  one,  by  Judge  Kent,  of  New  York;  the 
other,  by  Chief  Justice  Tilghraan,  of  Pennsylvania;  the  first  asserting  the 
rif^ht  (see  the  case  of  In  re  Washburn,  4  Johns.  Ch.,  106);  the  other,  adopting  a 
different  line  of  reasoning,  and  arriving  in  many  res|)ects  at  diiferent  conclu- 
sions (see  the  case  of  Short  v.  Deacon,  10  Serg.  &  R.,  126).  It  becomes  neces- 
sary', then,  to  examine  the  question  upon  the  principles  laid  down  by  the  writers 
on  public  law,  with  reference  to  the  application  made  of  them  in  the  two  casts 
just  cited,  to  the  authoritative  declarations  of  our  own  government,  and  gen- 
erally to  all  the  bearings  and  relations  of  the  subject.  Grotius  asserts  the  right 
to  demand,  and  the  consequent  obligation  to  surrender,  all  persons  charged 
with  crimes,  who  have  flod  to  another  country,  whether  they  are  citizens  or 
subjects  of  that  countr}',  or  foreigners,  although  in  practice  it  is  not  insisted 
on,  except  in  crimes  against  the  state,  or  of  a  very  heinous  nature.  As  to  lesser 
crimes,  he  says,  they  are  connivetl  at,  unless  otherwise  agreed  on,  by  treaty. 
In  this  doctrine  he  is  followed  by  Burlamaqui,  Heineccius  and  Wynne.  Vattel 
asserts  the  right  and  obligation,  in  c&se  of  great  crimes;  but  speaks  only  as  to 
the  subjects  of  the  countr}'  on  which  the  demand  is  made.  And  his  reasoning 
applies  to  them  onl}';  because  it  is  put  upon  the  principle  of  the  duty  of  the 
sovereign  to  prevent  his  subjects  from  doing  mischief  to  other  states,  and  the 
consequent  duty  to  punish  or  surrender. 

Puffendorf,  on  the  contrary,  holds  the  doctrine  that  the  obligation  to  deliver 
up  a  criminal  is  rather  in  virtue  of  some  treaty  than  in  consequence  of  a  com- 
mon and  indispensable  obligation.  Martens,  after  stating  that  a  sovereign  raiy 
punish  foreigners  who  fly  to  his  dominions,  after  having  committed  a  crime  in 
the  dominions  of  another,  as  well  as  those  who  commit  it  in  his,  adds:  "but  in 
neither  is  \\e  perfectly  ohlujed  to  send  them  for  punishment  to  their  own.  coun- 
try, not  even  supposing  them  to  have  been  condemnetl  before  their  escape." 
lie  says,  also,  that  according  to  modern  custom,  a  criminal  is  frequcT4tly  sent 
back  to  the  place  where  tlie  crime  is  committed,  on  the  request  of  a  r/ower  ir^r; 
offers  to  do  the  like  service^  and  that  we  often  see  instances  of  this.  YiTard  seems 
strongly  to  countenance  the  idea  of  PufiFendorf. 

I  have  thus  given  an  abbreviated  statement  of  these  writers  on  public  law; 
more  detailed  views  of  whose  reasoning  may  be  seen  by  referen'ja  to  the  works 
themselves,  or  to  quotations  from  them,  in  the  two  cases  before  cited  from 
New  York  and  Pennsylvania.  Thus  much  was  necessary  as  a  basis  for  my 
future  reasoning.  Upon  the  mere  authority  of  foreign  publxists,  then,  it  would 
appear  to  be  doubtful  whether  there  was,  independently  of  treaty,  any  obliga- 
tion on  the  part  of  our  government  to  surrender  to  another  a  fugitive  from 
justice.  To  decide  the  question,  let  us  descend  from  the;?e  principles  of  abstract 
writers,  and  see  what  has  been  the  practice  of  Europe  in  ancient'  and  modern 
times.  Lord  Coke,  in  his  3  Inst.,  180  (I  quote  now  from  10  Serg.  &  R.),  aite; 
expressing  a  decided  opinion  against  delivering  up  fugitives,  gives  us  three  Di- 
stances of  a  refusal  to  deliver  up;  the  first,  a  qualified  one;  the  two  othoi-s, 
absolute.  Henry  VII.  of. England  demanded  of  Ferdinand  of  Spain  the  Ea:i 
of  Suffolk,  attainted  of  high  treason  by  parliament.  Ferdinand  refused  to  do- 
liver  him  until  Ilenry  promised  not  to  put  him  to  death.  Henry  VIH.  of  Eii^- 
land  demanded  of  the  king  of  France  Cardinal  Poo!,  being  his  subject  an  I 
attainted  of  treason;  the  demand  was  not  complied  with.     Qj^en  Elizibeih 
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demanded  of  Henry  IV.  of  France,  Morgan  and  others  of  her  subjects,  \:\y> 
had  committed  treason  against  her.  He  replied  that  all  kingdoms  were  free 
to  fugitives,  and  it  was  the  duty  of  kings  to  defend  every  one,  the  liberties  of 
his  own  kingdom;  and  that  Elizabeth  had,  not  long  before,  received  Montgom- 
ery, the  Prince  of  Conde,  and  other  Frenchmen.  Chief  Justice  Tilghman  adds 
the  case  of  Perkin  Warbeck,  who  had  fled  to  Scotland,  and  who  was  refused  to 
be  delivered,  although  demanded  by  Henry  VII.  Chancellor  Kent,  in  the  case 
of  Washburn,  cites  some  cases  in  England  as  settling  the  principle,  and  acting 
on  the  practice  of  surrendering  fugitives. 

As  to  Lundy's  Case,  2  Vent.,  314r,  that  of  the  King  v,  Kimberley,  Strange, 
848,  there  cited,  and  The  East  India  Co.  v.  Campbell,  1  Ves.,  274,  Chief  Jus- 
tice Tilghman,  in  my  opinion,  gives  a  satisfactory  answer.  It  is,  that  the  ter- 
ritories where  the  crime  was  committed  and  to  which  the  criminal  fled  were 
parts  of  the  same  empire,  and  under  one  common  sovereign.  The  king  of 
England  could  have  no  privilege  against  the  king  of  Ireland,  being  one  and  the 
same  person.  He  states,  indeed,  the  case  of  The  King  v.  Hutchinson,  3  Keb., 
785,  who  was  committed  on  a  charge  of  a  crime  committed  in  Portugal,  and 
refused  to  be  bailed,  and  who,  it  was  said  by  counsel  (in  another  case),  was 
sent  to  Portugal;  and  he  refers  to  anoth*er,  mentioned  by  Heath,  justice;  the 
crew  of  a  Dutch  ship  mastered  the  vessel,  and  brought  her  into  Deal;  and  it 
was  a  question  whether  they  should  be  seized  and  sent  to  Holland.  And  it 
was  held  that  they  might,  and  the  same  (he  said)  had  been  the  law  of  all  civil- 
ized nations. 

There  is  no  subsequent  case  cited,  and  none  is  known  to  exist,  where  the 
British  government  has  surrendered  a  fugitive.  On  the  contrary,  Mr.  Jeffer- 
s  )i\  in  his  letter  to  President  Washington  of  November  7,  1791,  after  speaking 
on  the  subject  of  conventions  for  the  delivery  of  fugitives,  says :  •*  England  has 
no  such  convention  with  any  nation,  and  their  laws  have  given  no  power  to 
their  executive  to  surrender  fugitives  of  any  description;  they  are,  accordingly, 
constantly  refused;  and  hence  England  has  been  the  asylum  of  the  Paolis,  the 
La  Mottes,  the  Calonnes;  in  short,  of  the  most  atrociotts  offenders^  as  well  as  of 
the  most  innocent  victims,  who  have  been  able  to  get  there."  In  corroboration 
of  this,  I  will  state  that,  but  the  other  day,  that  is,  on  the  7th  of  November 
last,  it  was  stated  in  the  Intelligencer  that  application  had  been  made  to  the 
secretary  of  the  home  department  (England)  for  a  warrant  to  arrest  Bowen; 
but  it  was  refused,  on  the  ground  that  no  treaty  stipulation  required  such  a 
course,  and,  without  it,  it  was  wliolly  inadmissible.  The  case  is  not  stated 
with  particularity.  Enough,  however,  appears  to  show  that  it  was  not  one  of 
the  atrocious  class  mentioned  by  Grotius;  that,  however,  is  not  stated  as  the 
reason,  but  the  want  of  a  treaty  stipulation.  I  am  not  prepared  to  say  how 
far  the  secretary  acted  upon  the  principle  stated  in  some  of  the  books  that  gov- 
ernments were  in  the  pra-ctice  of  conniving  at  the  lesser  ofifenses,  or  that  the 
demand  waS  not' made  by  our  government. 

There  is,  indeed,  a  case  in  Canada,  in  1829,  where  a  criminal  from  Vermont 
was  delivered  to  the  authorities  of  that  state,  upon  a  charge  of  larceny  coni- 
ijiiitcd  there,  upon  a  warrant  issued  by  the  governor  of  the  province;  he  was 
arrested,  and,  on  habeas  corpus  before  the  chief  justice,  it  was  held  lawful;  in 
his  opinion  he  grounds  himself  generally  upon  the  authorities  and  cases  before 
slated,  and  his  decision,  therefore,  must  stand  or  fall  with  them.  It  is  worthy 
of  remark,  however,  that  this  was  a  case  of  simple  larceny,  and  not  one  of  great 
atrocity,  as  described  by  Grotius,  and,  moreover,  that  the  arrest  was  grounded 
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upon  «a  charge,  on  onth.  of  the  frlony,  ami  not  upon  a  demand  bv  our  govern- 
ment; so  that  it  would  seem  that  the  opinion  of  the  government  at  home  dif- 
fered from  that  in  the  province  of  Canada.  The  opinion  of  European  nations 
on  this  subject  is  manifested  by  iho  numerous  treaties  made  by  them  contain- 
ing provision  for  the  mutual  surrender  of  criminals. 

In  1  Kent's  Comm.,  p.  37,  we  are  told  that  treaties  of  this  kind  were  made 
between  England  and  Scotland  in  1174,  and  England  and  France  in  130S,  a>l 
France  and  Savoy  in  1378.  As  these  were  in  the  comparatively  barbaroin 
ages  of  Europe,  let  us  come  down  to  a  period  when  civilization  had  reachetl  a 
high  point.  In  the  letter  of  Mr.  Jefferson,  before  referred  to,  dated  in  1791, 
he  says:  ''The  delivery  of  fugitives  from  one  country  to  another,  as  practiced 
bv^  several  nations,  is  in  consequence  of  conventions  settled  between  them,  de- 
fining precisely  the  cases  wherein  such  deliveries  shall  take  place.  I  know 
(says  he)  that  such  conventions  exist  between  France  and  Spain,  France  and 
Sardinia,  France  and  Germany,  France  and  the  United  Jletherlands;  between 
the  several  sovereigns  constituting  the  Germanic  body,  and  I  believe  very  gen- 
erally between  co-terminous  states  on  the  continent  of  Europe."  Why,  let 
me  ask,  were  all  these  treaties  in  ancient  and  modern  times?  I  answer,  either 
because  the  opinion  of  Puffendorf  was  considered  right,  that  without  a  treaty 
stipulation  there  was  no  obligation  to  surrender,  or,  at  least,  the  question  was 
so  unsettled,  the  respective  rights  and  obligations  of  nations  so  indeterminate, 
and  the  refusal  on  the  part  of  nations  to  surrender  so  frequent,  that  withoat 
treaty  there  was  no  obligation  at  all,  or  none  of  any  sort  of  practical  value; 
for,  what  is  this  imperfect  obligation  of  which  the  writers  speak?  It  is  the 
right  of  one  to  ask,  which  involves  the  right  of  the  other  to  refuse,  and,  as  ap- 
plied to  this  particular  subject,  that  refusal  had  become  so  common  as  to  be 
almost  the  habitual  practice  until  treaties  were  formed  concerning  it.  And  is 
not  the  doctrine  of  the  necessity  of  treaty  stipulation  supported,  too,  by  the 
weightiest  reasons? 

In  the  first  place,  in  this  way  alone  can  reciprocity  be  insured;  in  this  way 
alone  can  it  certainly  be  ascertained  to  what  crimes  the  doctrine  of  surrender 
is  to  be  applied.  Some  would  apply  it  to  all  crimes,  some  to  those  against  the 
state  or  of  deep  atrocity.  Which  are  of  that  character?  The  New  York  as- 
sembly consider  simple  larceny,  or  any  crime  punishable  in  their  state  prison, 
as  proper  to  surrender  for,  and  have  enacted  accordingl}'.  The  treaty  of  179K 
between  the  United  States  and  Great  Britain,  confines  it  to  murder  and  forgery. 
Moreover,  as  to  the  expense  attending  the  case,  in  the  treaty  just  citeil,  it  is 
provided  that  the  power  making  the  demand  shall  pay  it.  Finally,  provision 
can  be  made  as  to  the  length  of  time  for  which  a  party  is  to  be  detained,  as  is 
provided  in  the  act  of  congress  in  relation  to  fugitives  from  justice  from  the 
several  states. 

Let  us  now  examine  the  views  of  our  own  government  on  this  point.  Mr. 
JeflFerson,  in  the  letter  already  referred  to,  in  which  he  is  writing  to  the  presi- 
dent on  the  subject  of  a  request  from  the  government  of  South  Carolina,  that 
a  demand  should  be  made  upon  the  governor  of  Florida  for  the  delivery  of ' 
some  fugitives,  says:  "The  laws  of  the  United  States,  like  those  of  England, 
receive  every  fugitive  (that  is,  as  he  had  just  before  expressed  it,  the  most  atro- 
cious offenders,  as  well  as  the  most  innocent  victims),  and  no  authority  has  been 
given  to  our  executives  to  deliver  them  up.*'  He  states  further,  that  the  French 
government  had  been  anxious  to  make  a  convention  with  us,  authorizing  them 
to  demand  their  subjeots  coming  here;  that  in   the  consular  convention  Dr. 
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Franklin  agreed  to  an  article  giving  to  their  consuls  a  right  to  take  and  tei.l 
back  captains  of  vessels,  mariners  and  passengers.  Congress  refused  to  rat  Jy 
it  until  the  word  passengers  was  stricken  out.  He  goes  on  to  say,  in  fact,  how- 
ever desirable  it  be,  that  the  perpetrators  of  crimes,  acknowledged  to  be  such  by 
all  mankind,  should  be  delivered  up  to  punishment;  yet,  it  is  extremely  diffi- 
cult to  draw  the  line  between  those,  and  acts  rendered  criminal  by  tyrannical 
laws  only;  hence  the  first  s»ep  always  is  a  convention  defining  the  cases  where 
a  surrender  shall  take  place. 

"If,  then,  the  United  States  (he  continues)  could  not  deliver  up  to  Governor 
Quesnada  a  fugitive  from  the  laws  of  his  country,  we  cannot  claim,  as  a  right, 
the  delivery  of  fugitives  from  us;  and  it  is  worthy  of  consideration  whether 
the  demand  proposed  to  be  made  in  Governor  Pinckney's  letter,  should  it  be 
complied  with  by  the  other  party,  might  not  commit  us  disagreeably,  perhaps 
dishonorably,  in  event;  for  I  do  not  think  that  we  can  take  for  granted  that 
the  legislature  of  the.United  States  will  establish  a  convention  for  the  mutual 
delivery  of  fugitives;  and  without  a  reasonable  certainty  that  they  will,  I  think 
we  ought  not  to  give  Governor  Quesnada  any  grounds  to  expect  that,  in  a 
similar  case,  we  would  redeliver  fugitives  from  his  government." 

On  the  12th  September,  1793,  Mr.  Jeflferson  thus  writes  to  Genet,  the  French 
minister,  in  answer  to  a  demand  that  he  had  made  for  the  delivery  of  fugitives: 
*'  The  laws  of  this  country  take  no  notice  of  crimes  committed  out  of  their 
jurisdiction.  The  most  atrocious  oflfender  coming  within  their  pale  is  received 
by  them  as  an  innocent  man;  and  they  have  authorized  no  one  to  seize  or  de- 
liver him.  The  evil  of  protecting  malefactors  of  every  dye  is  sensibly  felt  here, 
as  in  other  countries;  but,  until  a  reformation  of  the  criminal  codes  of  most 
nations,  to  deliver  fugitives  from  them,  would  be  to  become  their  accomplices. 
The  former,  therefore,  is  viewed  as  the  lesser  evil."  He  goes  on  to  say  that, 
unless  they  come  within  the  consular  convention,  no  person  in  this  country  is 
authorized  to  deliver  them;  but,  on  the  contrary,  they  are  under  the  protection 
of  the  laws,  etc.  In  the  course  of  the  next  year  (1794),  the  British  treaty  was 
made;  the  twent^^-seventh  article  of  which,  already  referred  to,  provided  for 
this  subject. 

Thus,  as  well  by  the  authoritative  declarations,  as  by  the  acts  of  our  govern- 
ment, the  principle  has  been  announced  to  the  world  that  the  United  States 
acknowledge  no  obligation  to  surrender  fugitives,  except  by  virtue  of  some 
treaty  stipulation.  Besides  the  feasons  common  to  us,  with  other  nations  which 
recommend  the  justice  and  utility  of  this  doctrine,  we  have  strong  ones  arising 
from  the  spirit  of  our  institutions,  and  the  provisions  of  the  federal  constitution. 
If,  for  example,  we  were  to  take  Grotius  as  our  rule,  the  offense  which  he  em- 
phatically considers  as  most  requiring  a  surrender  is  treason ;  or,  as  he  expresses 
it,  offenses  against  the  state.  Now,  let  us  see  what  would  be  the  practical  effect 
of  this  rule.  Suppose  that,  during  the  late  war  with  Great  Britain,  a  British 
born  subject,  who  had  previously  emigrated  to  the  United  States,  had  bejen 
found  fighting  in  our  ranks,  as  a  soldier,  in  Canada,  and  upon  his  return  home 
had  been  demanded  by  the  British  government;  on  their  principle  of  perpetual 
allegiance,  he  was  still  a  subject,  and  had  committed  treason ;  upon  the  principle 
of  Grotius,  we  must  have  surrendered  him,  because  he  had  committed,  accord- 
ing to  their  laws,  a  crime  against  the  state. 

Let  us  put  another  case.  Suppose  that,  in  the  struggle  now  going  on  in 
Texas,  an  American  citizen  (of  whom  we  have  many)  should  be  found  fighting 
against  the  authority  of  Santa  Anna,  and  upon  bis  return  home  should  be  de- 
es? 
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manded.  Here,  loo,  according  to  the  rule  of  Grotius,  we  must  deliver  him, 
because  he  had  coinmiiied  a  crime  of  slate,  against  the  present  government  de 
facto;  and  it  is  a  settled  principle  with  us,  that  we  are  always  to  take  the  pres- 
ent existing  government  de  facto  as  the  one  for  the  time  being  to  be  respecleJ 
as  the  government.  Can  any  one  for  a  moment  suppose  that,  in  either  of  the 
cases  here  pul,  our  government  would  surrender?  Surely  not.  In  the  case  in 
Canada,  the  chief  justice  says  that  cases  of  this  sort  cannot  be  drawn  into  prece- 
dent, because  the  auihorit}*  of  the  state  to  which  the  accused  lias  fled  may 
well  be  extended  to  protect  rather  than  deliver  liira  up  to  his  accusers,  etc.;  but 
is  it  not  apparent  that  this  is  a  violation  of  Grotius'  rule?  For  here  is  a  crime 
of  state  committed  agSiinst  the  government  de  facto;  one  which,  if  successful, 
is  honored  by  the  name  of  revolution;  if  otherwise,  is  degraded  by  the  epithet 
of  rebellion,  and  all  engaged  in  it  are  called  traitors. 

An  attention  to  some  of  the  provisions  of  our  constitution  will,  I  think, 
fortify  this  doctrine.     The  second  clause  of  the  second  section  of  the  fourih 
article  provides  that  a  |^rson  charged  in  any  state  with  treason,  felony  or 
other  crime,  who  shall  flee  from  justice,  and  be  iound  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state  from  whicii  he  fled,  be  delivered 
up  to  be  removed  to  the  state  having  jurisdiction  of  the  crime.     The  subject 
of  fugitives  from  justice  was  thus  in  the  minds  of  the  convention,  and  they 
provided  for  a  delivery  of  fugitives  from   the  states  of  the  Union.     It  may, 
perhaps,   be   fairly  said,  that  as  the  constitution   was  made  for   the  states, 
and  the  people  of  the  states,  it  had  no  relation  in  its  nature  to  foreigners;  be  it 
bo;  but  the  principle  assumed  requires  us  to  deliver  up  citizens,  as  well  as  aliens. 
In  this  aspect  as  to  citiz^ms,  it  was  properly  within  the  scope  of  a  constitutional 
provision;  and,  according  to  my  view,  provision  is  made  in  the  constitution, 
which,  although  it  does  not  mention  it  by  name,  embraces  the  whole  subject, 
both  as  to  citizens  and  all  others  within  our  jurisdiction,  and  puis  it  within  the 
control  of  a  department  of  the  government.     It  is  the  clause  creating  the 
treaty-making  power,  and  the  reasoning  stands  thus:  the  constitution  having 
given  to  the  president  and  senate  the  right  to  make  treaties,  without  limitation 
in  Avords,  there  is  no  other  limitation  but  their  discretion,  except  that  the  treaty 
shall  not  contravene  the  constitution,  or  invade  the  rights  of  other  departments. 

The  various  provisions  securing  to  every  person  charged  with  crime  a  trial 
by  jury,  the  right  to  be  confronted  by  his  witnesses,  the  privilege  of  not  being 
obliged  to  be  a  witness  against  himself,  also,  in  my  opinion,  have  an  important 
bearing  upon  this  subject.  It  may  be  said  that  it  was  intended  to  apply  to  crimes 
against  the  United  States;  but,  I  think,  the  spirit  of  them  should  make  the 
treaty-making  power  extremely  cautious,  even  as  to  treaty  stipulations,  for  sur- 
rendering our  people  to  a  government  where  these  privileges  do  not  exist;  but 
where  there  is  no  treaty,  they  should,  in  my  opinion,  be  decisive  against  a  sur- 
render, in  the  exercise  of  discretion,  even  if  the  law  of  nations  created  an  im- 
perfect obligation,  without  a  treat}'^  stipulation.  I  am  of  opinion,  then,  that 
the  government  of  the  United  States  are  not  under  any  obligation  to  deliver 
the  prisoner,  in  the  absence  of  any  treaty  stipulation. 

§  311 6.  The  office  of  the  judiciary  is  to  execute  t/ie  laws  of  iUi  sovereign.  It 
has  no  right  to  retain  in  cudody  a  fugitive  from  justice  of  a  foreign  state  until 
dematid  can  he  made  for  his  delivery. 

The  second  question  is,  whether  the  judicial  oflBcers  of  the  United  States 
have  any  authority  to  act  in  relation  to  it?  Perhaps  the  conclusion  at  which  I 
have  arrived  on  the  first  point  might  render  a  discussion  of  the  other  unneces- 
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sary;  but  as  it  was  argued,  and  has  been  considered,  and  as  I  may  have  fallen 
into  error  on  the  first  point,  I  will  very  briefly  notice  it.  As  a  general  propo- 
sition, the  judicial  power  of  a  government  is  created  for  the  purpose  of  execut- 
ing its  own  laws.  If,  in  deciding  upon  a  foreign  contract,  the  courts  of  another 
country  construe  it  according  to  the  law  of  the  place  where  made,  and  intended 
to  be  executed,  as,  for  example,  to  give  the  interest  there  allowed,  this  is  not 
the  execution  of  a  foreign  law,  but  of  the  law  of  the  court,  which  as  to  this 
case  adjudges  that  as  the  intention  of  the  parties.  As  to  criminal  laws,  I  be- 
lieve it  is  settled  everywhere  that  one  country  will  not  execute  the  penal  laws 
of  another;  not  even  its  revenue  laws.  So  far  is  this  carried  in  this  country, 
that  the  courts  of  one  state  will  not  execute  the  penal*  laws,  either  of  a  sister 
state,  or  of  the  federal  government. 

The  crime  charged  against  the  prisoner  is  one  against  the  laws  of  Portugal, 
not  against  the  United  States.  Over  the  crime  itself,  then,  the  judicial  officers 
of  the  United  States  clearly  have  no  jurisdiction.  If  they  have  no  jurisdiction 
over  the  crime,  whence  can  they  derive  the  authority  to  arrest  the  party 
charged  with  that  crime,  and  detain  him,  with  a  view  to  a  trial  therefor  in  an- 
other and  foreign  jurisdiction?  I  do  not  here  enter  into  the  second  question 
discussed  in  Jonathan  Robins'  case,  whether  the  duty  to  be  performed  there 
was  a  judicial  one.  That  was  the  case  of  a  treaty.  The  constitution  extends 
the  jurisdiction  of  its  judiciary  to  all  casas  arising  under  treaties,  etc.  That, 
therefore,  is  a  totally  distinct  question  from  this,  where  there  is  no  treat}^  and 
where  a  judicial  officer  is  asked  to  arrest,  or,  what  is  the  same  thing,  to  detain 
a  person  charged  with  the  commission  of  a  crime,  not  against  the  government 
whose  judicial  power  it  is  his  duty  to  execute,  nor  for  a  trial  in  any  of  the 
courts  of  that  government,  but  for  one  to  be  had  before  the  tribunals  of  a 
foreign  country,  against  whose  laws  the  alleged  crime  has  been  committed. 

Let  us  look,  for  a  moment,  at  the  legislation  of  congress  upon  the  subject  of 
arrest  in  criminal  cases.  We  are  authorized  to  arrest  for  any  crime  or  oflFense 
against  the  United  States,  for  what  purpose?  The  act  of  congress  informs  us 
that  it  is  for  trial  before  such  court  of  the  United  States  as  by  that  act  has 
cognizance  of  the  offense.  Now,  the  crime  with  which  this  prisoner  is  charged 
is  not  against  tiie  United  States,  and  the  arrest  or  detainer  is  avowedly  asked, 
not  for  the  purpose  of  a  trial  before  any  court  of  the  United  States.  The  case 
of  piracy  is  embraced  by  the  provision  of  this  law;  for  that  is  a  crime  against 
all  nations,  and,  amongst  others,  against  the  United  States;  but,  moreover,  the 
constitution  authorizes  congress  to  define  and  punish  piracy.  Congress  has  de- 
fined and  provided  for  its  punishment.  We  are,  then,  executing  a  law,  made 
in  pursuance  of  the  constitution,  when  we  take  jurisdiction  of  that  offense. 
So  strict  has  been  the  doctrine  as  to  the  judicial  officers  of  one  government 
executing  the  criminal  laws  of  another,  that,  although  the  act  of  congress 
authorizes  state  magistrates  to  arrest  for  crimes  against  the  United  States,  yet 
the  general  court  of  Virginia  sustained  the  legality  of  their  warrants  only 
upon  the  ground  that  it  was  competent  to  have  authorized  private  persons  to 
act,  and  that  magistrates  are  designated  as  a  class  of  persons  by  their  name  of 
office. 

In  conclusion  I  will  say  that  the  counsel  who  made  this  application  has  pre- 
sented it  in  the  strongest  light  which  the  principles  of  public  law  or  the  author- 
ities enabled  him  to  do;  yet,  after  the  best  reflection  which  I  have  been  able  to 
bestow  upon  the  subject  in  the  short  time  which  I  have  had  to  consider  it,  I 
am  of  opinion  that,  without  a  treaty  stipulation,  this  government  is  not  under 
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any  obligation  to  surrender  a  fugitive  from  justice  to  another  government,  for 
trial;  and  that,  as  a  judicial  officer  of  the  United  Slates,  I  have  no  authority 
whatsoever,  either  to  arrest  or  detain,  with  a  view  to  such  surrender.  It  follows, 
as  a  consequence,  that  the  prisoner  is  entitled  to  bis  discbarge;  and  be  is  dis- 
cbarged  accordingly. 

IN  RE  MACDONNELL. 

(Circuit  Court  for  New  York:  11  Blatchford,  80-101.     1873.) 

Statement  of  Facts. —  Application  was  raado  for  writs  of  habeas  corpus  and 
certiorari  by  Macdonnell,  wlio  was  arrested  on  the  warrant  of  a  United  States 
commissioner,  on  a  charge  of  forgery,  and  held  for  extradition,  the  ofiFense 
having  been  committed  (as  alleged)  in  the  kingdom  of  Great  Britain.  The 
commissioner  returned  to  the  writ  of  certiorari  the  mandate  of  the  president, 
the  requisition  of  the  British  minister,  the  complaint  of  the  British  consul- 
general,  and  the  arrest  and  subsequent  proceedings. 

Opinion  by  Woodruff,  J. 

In  announcing  my  conclusion  upon  the  application  for  the  discharge  of  the 
prisoner,  1  shall  not  occupy  time  in  a  preliminary  history  of  the  proceedings 
before  myself,  or  before  the  commissioner,  as  might  be  proper  if  I  were  pre- 
paring a  report  of  the  matter,  or  an  entire  record,  in  order  to  give  a  complete 
history  of  the  case.  The  argument,  involving  a  review  of  every  step  in  the 
proceedings,  and  each  document  and  process,  is  so  recent,  that  counsel  are  quite 
familiar  with  each,  and,  to  some  extent,  the  statement  of  the  reasons  for  my 
conclusions  will  furnish  occasion  to  recite  the  substance  of  whatever  is  impor- 
tant to  make  those  reasons  intelligible. 

§  3417.  Qumre:  Whether  a  United  States  commissioner  can  proceed  in  an  ex- 
t7*adition  case  under  the  treaty  with  Great  Britain  when  no  mandate  luis  issued 
from  the  president  f 

It  is  not,  in  the  present  case,  necessary  that  I  should  express  an  opinion 
upon  the  proposition  which  is  at  the  foundation  of  the  argument  on  one  branch 
of  the  claim  made  in  behalf  of  the  prisoner,  namely,  that  a  commissioner  has  no 
jurisdiction  to  entertain  proceedings  for  the  apprehension  of  an  alleged  fugitive, 
until  authority  for  that  purpose  has  been  granted  by  the  executive  department  of 
the  government  of  the  United  States.  See  the  Treaty  with  Great  Britain,  of  Au- 
gust 9, 1842  (8  U.  S.  Stat,  at  Large,  576,  art.  10) ;  Act  of  Congress  of  August  12, 
1848  (9  U.  S.  Stat,  at  Large,  302).  Mr.  Justice  Nelson,  in  the  case  of  Esc  parte 
Kaine,  3  Blatch.,  1,  affirmed  the  proposition,  and  made  the  absence  of  such  au- 
thority at  the  time  of  the  institution  of  the  proceeding  one  of  the  grounds 
upon  which  he  discharged  the  prisoner,  notwithstanding  the  president,  on  the 
report  made  to  him  of  the  facts  found  by  the  commissioner,  and  the  evidence 
thereof,  had  so  far  ratified  what  bad  been  done  as  to  issue  his  warrant  for  the 
surrender  of  Kaine  to  the  authorities  of  the  British  government.  In  this  de- 
cision he  conformed  to  the  dissenting  or  minority  opinion  expressed  by  him 
with  the  concurrence  of  Chief  Justice  Taney  and  Mr.  Justice  Daniel  in  In  re 
Kaine,  in  the  supreme  court  (14  How.,  103).  That  opinion  stood  opposed  to 
the  opinion  delivered  by  Mr.  Justice  Catron,  with  the  concurrence  of  Justices 
!McLean,  AVayne  and  Grier,  to  the  effect  that  the  commissioner  acts,  in  receiv- 
ing a  complaint,  issuing  his  warrant  for  the  arrest,  and  taking  and  certifying 
the  proofs,  by  a  jurisdiction  expressly  conferred  upon  him  by  law,  by  the 
treaty,  and  by  the  act  of  congress;  that  his  power  and  authority,  in  these  par- 
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ticulars,  exist  independently  of  any  mandate  or  comniand  of  the  president,  to 
be  obtained  in  advance  of  socb  proceeding;  and  that,  whatever  may  be  the  re- 
quirement of  the  acts  of  the  British  parliament  on  that  subject,  the  congress 
of  the  United  States  did  not  think  it  necessary  to  the  dignity  of  the  nation, 
the  protection  of  the  accused,  or  on  any  other  ground,  and  especially  in  view 
of  the  inconvenience  which  it  involved,  and  the  great  facility  it  afforded  for 
the  escape  of  the  fugitive,  and  for  defeating  the  purposes  of  the  treaty,  to  re- 
quire that  the  aid  of  the  president  should  be  invoked  until  the  preliminary 
inquiry  had  been  made  before  a  magistrate.  Tiiey  go  still  further,  and  insist 
that  to  hold  the  contrary  is  to  permit  an  interference  by  the  executive  with 
the  judiciary,  against  the  intent,  principles  and  legal  effect  of  our  system  of 
government,  which  make  the  action  of  the  judiciary,  in  the  discharge  of  all 
functions  properly  judicial,  independent  of  executive  interference;  while,  on 
the  other  hand,  the  act  of  surrender  after,  by  a  judicial  inquiry,  the  facts  are 
ascertained  is  confessedly  an  exorcise  of  political  power,  to  which  the  president 
alone  is  competent.  The  supreme  court  of  the  United  States  at  that  time  con- 
sisted of  eight  judges.  The  opinion  of  four  of  the  judges  was  not  suflRcient 
to  result  in  authoritative  adjudication.  Mr.  Justice  Nelson's  opinion  was  sus- 
tained on  all  points  by  Chief  Justice  Taney  and  Mr.  Justice  Daniel;  and  Mr. 
Justice  Curtis  declined  expressing  an  opinion  upon  the  merits,  on  the  ground 
that  the  supreme  court  had  no  jurisdiction  of  the  matter  as  it  was  then  before 
them.  The  proposition,  therefore,  stood  at  that  time  as  the  opinion  of  three 
judges  of  the  supreme  court  on  the  one  hand,  and  four  judges  on  the  other, 
not  authoritatively  adjudicated.  Mr.  Justice  Nelson,  therefore,  when  the  mat- 
ter of  Kaine  was  continued,  before  him,  under  the  writ  which  he  had  orig- 
inally allowed  (3  Blatch.,  1),  felt  himself  at  liberty  to  be  governed  by  the  views 
he  had  expressed  in  the  supreme  court.  The  cases  of  Vereraaitre  (9  N.  Y. 
Leg.  Obs.,  129),  Kaine  (10  id.,  257),  and  cases  referred  to  therein,  and  Hed- 
bronn  (12  id.,  65),  and  others,  reported  and  unreported,  show  that  the  district 
judges  in  this  circuit  had  acted  upon  and  concurred  in  the  views  of  the  four 
judges  of  the  supreme  court,  above  stated ;  and  the  practice  before  commission- 
ers had  conformed  thereto,  down  to  the  decision  made  by  Judge  Nelson. 

The  two  cases  of  In  re  Henrich,  6  Blatch.,  414  (§§  3447-53,  infrd)^  decided 
by  Judge  Shipraan,  and  of  Lx  re  Farez,  7  id.,  34,  345  (§§  3438-42,  infra),  de- 
cided by  Judge  Blatchford,  are  placed  distinctly  on  the  authority  of  Judge 
Nelson's  decision  in  the  case  of  Kaine,  so  that  it  may  properly  be  said  that 
this  claim  on  behalf  of  the  prisoner  rests  on  that  opinion  supported  by  the 
concurrence  of  Chief  Justice  Taney  and  Justice  Daniel,  and  disaffirmed  by 
Justices  Catron,  McLean,  Wayne  and  Grier,  and  the  opinions  and  practice  of 
the  district  judges.  I  advert  to  these  particulars  for  the  purpose  of  bringing 
together,  in  brief,  the  history  of  the  subject,  and  of  stating  the  extent  of  the 
authority  in  this  circuit,  upon  which  the  proposition  urged  on  behalf  of  the 
prisoner  rests.  What  has  been  the  ruling  or  practice  on  this  subject  in  other 
circuits  of  the  United  States  counsel  have  not  advised  me  by  reference  to  any 
cases  there  decided. 

The  counsel  for  the  British  government  insist  that  the  terms  of  the  treaty 
(S  U.  S.  Stat,  at  Large,  576,  art.  10),  and  especially  the  act  of  congress  of 
August  12,  1348  (9  id.,  302),  passed  to  carry  the  treaty  into  effect,  operate  to 
confer  the  jurisdiction,  and  that  at  the  instance  of  the  proper  officer  of  th 
British  government  the  designated  magistrate  may  and  must,  upon  compla 
made,  issue  his  warrant  to  arrest  the  alleged  fugitive,  according  to  the  term: 
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the  statute,  which,  confessedly,  does  not  expressly  suggest  that  an\'  prior  action 
of  the  executive  is  to  be  invoked;  and  they  further  insist,  that,  in  the  conflict  of 
opinion  above  referred  to,  they  have  a  right  to  call  on  me  to  act  upon  ray  own 
opinion  of  the  true  construction  of  the  treaty  and  of  the  act  of  congress,  in 
the  particular  thus  in  contest.  It  is  of  course  not  doubted  that,  before  any 
surrender  can  take  place,  the  proceedings  before  the  commissioner,  with  all  the 
proofs  taken,  must  be  submitted  to  the  executive,  and  that  the  final  question, 
whether  the  case  made  is  such  as  to  require  the  surrender,  may  be  considered 
by  the  president,  without  whose  warrant  no  surrender  of  the  fugitive  can  law- 
fully be  made.  I  repeat,  however,  that  it  is  not  necessary  for  me  to  decide,  in 
this  case,  to  what  extent  I  am  bound  by  the  decision  made,  or  the  opinion  de- 
clared in  Kaine's  case,  nor  that  I  should  express  an  opinion  upon  the  question 
itself,  for  the  reason,  not  only  that  the  mandate  of  the  president  was  procured 
and  delivered  to  the  commissioner  before  he  acted  in  this  matter  at  all,  but 
also  because,  in  my  judgment,  the  objections  here  made  to  the  actual  proceed- 
ings had  by  or  before  the  commissioner  may  be  considered  and  decided  upon  a 
concession,  for  all  the  purposes  of  this  case,  that  such  mandate  or  other  author- 
ization by  the  president  was  necessary. 

§  3418.  A  siifficient  warrant  for  the  arrest  of  a  fugitive, 

1.  I  proceed,  therefore,  first  to  the  inquiry:  Is  the  warrant,  in  virtue  whereof 
the  respondent  herein  made  the  arrest,  sufficient  on  its  face  to  justify  him  in 
arresting  and  detaining  the  alleged  fugitive?  On  that  question  I  entertain  no 
doubt.  It  may  be  conceded,  for  the  purposes  of  this  question,  that  the  com- 
missioner by  whom  it  was  issued  acted  therein  in  exercise  of  a  special  jurisdic- 
tion of  such  sort  that,  to  justify  the  marshal  in  making  the  arrest,  every  fact 
necessary  to  the  jurisdiction  of  the  commissioner  to  issue  such  a  warrant  must 
appear  upon  its  face.  The  warrant  distinctly  refers  to  tHe  treaty  between  the 
United  States  and  Great  Britain,  and  the  act  of  congress  of  1848,  forgiving 
eflfect  to  that  treaty,  as  the  basis  of  the  proceedings  before  the  commissioner. 
It  recites  and  certifies  that  the  commissioner  is  specially  appointed  to  execute 
the  act  of  congress  referred  to.  It  further  recites  that  upon  the  application  of 
the  envoy  extraordinary^  and  minister  plenipotentiary  of  Great  Britain,  duly 
accredited  to  the  government  of  the  tfnited  States,  made  under  the  tenth  article 
of  the  said  treaty,  for  the  arrest  of  George  Macdonell,  otherwise  Macdonneli, 
charged  with  the  crime  of  forgery,  and  with  the  utterance  of  forged  paper,  at 
the  city  of  London,  in  that  part  of  the  kingdom  of  Great  Britain  and  Ireland 
called  England,  between  the  22d  day  of  January  and  the  28th  day  of  February, 
1873  (referring,  also,  to  the  recited  complaint,  for  further  particulars  of  tbo 
alleged  offlense),  a  mandate  was  issued  by  the  department  of  state  on  the  13th 
day  of  March,  1873,  under  the  seal  of  the  state  department,  signed  by  the  ceo- 
retary  of  state,  and  directed  to  any  commissioner  specially  appointed  to  execute 
the  aforesaid  act  of  congress.  It  further  recites,  that  under  the  said  treaty, 
complaint  has  been  made  before  him  (the  said  commissioner)  that  one  Gcorgo 
Macdonell,  otherwise  Macdonnell,  did,  heretofore,  between  the  22(1  day  of  Jan- 
uary and  the  28th  day  of  February,  in  the  year  1873,  at  the  city  of  London,  in 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England, 
and  within  the  jurisdiction  of  her  said  Britannic  Majesty,  together  with  one 
Edwin  Noyes,  now  in  custody  in  the  said  city  of  London,  and  Frederick  Albert 
Warren  and  George  Bid  well  (now  fugitives  from  justice),  commit  the  crime  of 
forgery  and  the  utterance  of  forged  paper,  to  wit,  did  feloniously,  in  said  city 
and  at  the  time  aforesaid,  forge  and  utter,  well  knowing  the  same  to  be  forged, 
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two  several  «icceptances  of  two  several  bills  of  exchange,  each  for  the  payment 
of  one  thousand  pounds  sterling,  lawful  mone^y  of  Great  Britain  and  Ireland 
aforesaid,  with  intent  thereby  to  defraud  the  Governor  and  Company  of  the 
Bank  of  England,  a  corporation  duly  created  by  and  existing  under  the  laws  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  aforesaid,  and  did  conspire 
together  to  commit  the  said  oflFense,  Avith  intent  to  defraud  the  said  Go.vernor 
and  Company  of  the  Bank  of  England;  and  that  the  said  George  Macdonell, 
otherwise  Macdonnell,  is  now  seeking  an  asylum  within  the  territory  of  the 
United  States.  After  these  recitals  the  warrant  proceeds  to  command  the 
marshal  to  arrest  the  said  George  Macdonell.  otherwise  Macdonnell,  and  bring 
him  before  the  commissioner  in  order  that,  pursuant  to  the  directions  of  the 
said  mandate,  the  evidence  of  criminalit}''  of  the  said  George  Macdonell,  other- 
wise Macdonnell,  may  be  heard  and  considered,  and,  if  found  sufficient  to  sus- 
tain the  charge,  that  the  same  may  be  certified,  together  with  all  the  proceed- 
ings, to  the  secretary  of  state,  that  a  warrant  may  issue  for  the  surrender  of 
the  said  George  Macdonell,  otherwise  Macdonnell,  pursuant  to  the  said  treaty. 
The  warrant  is  under  the  hand  and  seal  of  the  commissioner,  who,  with  his  sig- 
nature, certifies  to  his  special  authority  to  execute  the  act  of  congress  men- 
tioned. 

§  3419.  It  is  sufficient  if  the  description  of  tlie  offense  in  a  warrant  in  extra- 
dition cases  follows  the  language  of  the  treaty. 

Passing,  for  the  moment,  the  suggestion  that  neither  the  complaint  nor  war- 
rant sufficiently  describes  an  offense  within  the  treaty,  the  warrant,  in  the 
fullest  manner,  meets  every  possible  requirement  of  the  law.  It  shows,  on  its 
face,  every  fact  which  is  even  here  claimeJ  to  be  requisite  to  the  jurisdiction  of 
the  officer,  that  such  jurisdiction  has  been  regularly  and  formally  invoked,  for 
the  arrest  of  the  alleged  fugitive,  and  it  declares,  in  terms,  the  special  author- 
ity upon  which  the  proceeding  is  based,  to  wit,  the  treaty,  the  act  of  congress, 
and  the  appointment  of  the  officer  to  execute  the  law.  It  declares  the  demand 
of  the  foreign  government,  the  mandate  of  our  own,  and  the  offense  charged. 
The  description  of  the  offense  might,  in  my  opinion,  for  all  purposes  ol  in;er- 
tion  in  the  warrant  of  arrest,  have  followed  the  words  of  the  treaty.  The 
reference  to  the  treaty,  and  the  act  pa>^sed  to  carry  it  into  effect,  identities  the 
charge  with  the  treaty  itself,  and  makes  a  charge  of  the  offense  of  forgery  im- 
port, jE?^r  se^  a  charge  of  the  offense  of  forgery  mentioned  in  the  treaty.  This 
is  all  that  is  essential  to  jurisdiction  of  the  subject-matter.  It  is  not  necessary 
that  the  particulars  required  to  be  proved,  in  order  to  establish  the  offense 
mentioned  in  the  treaty,  should  be  specified  in  the  warrant;  nor  is  it  any  part 
of  the  province  of  the  warrant  to  disclose  the  details,  in  order  that  the  pris- 
oner may  be  notified  of  those  details.  Forgery  is  the  offense  for  which  the 
treaty  provides,  that,  it  being  charged,  the  magistrate  shall  proceed.  The  war- 
rant, reciting  the  other  jurisdictional  facts,  declares  that,  "on  complaint  to  the 
officer,  'forgery'  is  charged,*'  etc.  If  there  were  no  other  detail  or  specifica- 
tion, I  should  hold  that,  for  all  the  purposes  of  the  warrant  of  arrest,  this  was 
sufficient. 

It  follows  that  there  is  no  defect  in  the  warrant,  and  that  it  is  sufficient, 
on  its  face,  to  justify  the  marshal  in  arresting  and  holding  the  prisoner.  Hence, 
if  there  be  any  illegality  in  the  proceeding,  or  want  of  jurisdiction  in  the  com- 
missioner to  detain  the  prisoner  in  custody  for  taking  of  proofs,  it  must  be 
sought  in  the  proceedings  brought  up  by  the  certiorari, 

IL"Tlie  return  to  the  certiorari  shows  that,  on  the  18th  of  March,  1873 
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Edward  Mortimer  Archibald,  Esq.,  her  Britannic  Majesty's  consul-general  at 
the  port  of  New  York,  presented  to  the  commissioner  the  mandate  issued  by 
the  department  of  state  of  the  United  States,  annexed  to  the  return,  and, 
at  the  same  time,  made  the  complaint,  upon  oath,  which  is  also  annexed. 

The  mandate  is  addressed  to  any  justice  or  judge  of  the  several  courts 
therein  named,  or  to  any  commissioner  specially  authorized  to  execute  the  ads 
of  congress  of  August  12,  1848  (9  U.  S.  Stat,  at  Largo,  302),  and  of  June  22, 
1860  (12  id.,  Si),  and  recites  that,  pursuant  to  the  tenth  article  of  the  treaty 
of  the  9th  of  August,  1842  (8  id.,  572),  between  the  United  States  and  Great 
Britain,  for  the  mutual  delivery  of  criminals,  fugitives  from  justice  in  certain 
cases,  Sir  Edward  Thornton,  accredited,  etc.,  .  .  .  minister  plenipotentiary 
of  her  Britannic  Majesty,  has  made  application  to  the  government  of  the  United 
States,  for  the  arrest  of  George  Macdonell,  charged  with  the  crime  of  forgery 
on  the  Bank  of  England,  and  alleged  to  be  a  fugitive  from  the  justice  of  Great 
Britain,  and  who  is  believed  to  be  within  the  jurisdiction  of  the  United  States, 
and  that  it  appears  proffer  that  the  said  George  Macdonell  should  be  appre- 
hended and  the  case  examined  in  the  mode  provided  by  the  acts  of  congress 
aforesaid,  and  declares  that,  to  the  end  that  the  above  named  officers,  or  any  of 
them,  may  cause  the  necessary  proceedings  to  be  had  in  i)U!'suance  of  said  acts, 
in  order  that  the  evidence  of  the  criminality  of  the  said  George  Macdonell 
may  be  heard  and  considered,  and,  if  deemed  sufficient  to  sustain  the  charge, 
that  the  same  may  be  certilied,  together  with  a  copy  of  all  the  proceedings,  to 
the  secretary  of  state,  that  a  warrant  may  be  issued  for  his  surrender  pursuant 
to  said  treaty,  the  secretary  of  state  certifies  the  facts  recited.  This  mandate 
is  dated  March  13, 1873,  is  authenticated  by  the  seal  of  the  department  of  state, 
and  is  signed  by  the  secretary. 

The  mandate  having  recited  the  application  of  the  British  government  for 
the  surrender  of  George  Macdonell  for  the  crime  of  forgery,  under  and  in  pur- 
suance of  the  treaty,  the  complaint  itself  begins  by  appropriate  reference  to 
that  application,  that  is  to  say,  it  is  entitled,  *'  In  the  matter  of  the  application 
for  the  extradition  of  George  Macdonell,  otiierwise  Macdonnell,  under  the 
treaty  between  the  United  States  and  Great  Britain;"  and  thereupon,  upm 
oath,  the  complaint  charges  tliat  one  George  Macdonell,  otherwise  Macdonnell, 
did  heretofore,  between  the  22d  day  of  January  and  the  28th  day  of  February, 
in  the  year  1873,  at  the  city  of  London,  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  and  within  the  jurisdiction  of  her 
said  Britannic  Majest}^  together  with  one  Edwin  Noyes,  now  in  custody,  in  the 
said  city  of  London,  and  Frederick  Albert  Warren  and  George  Bidwell  (now 
fugitives  from  justice),  commit  the  crime  of  forgery  and  the  utterance  of 
forged  paper,  to  wit,  did  feloniously,  in  said  city  and  at  the  time  aforesaid, 
forge  and  utter,  well  knowing  the  same  to  be  forged,  two  several  acceptances 
of  two  several  bills  of  exchange,  each  for  the  payment  of  one  thousand  pounds 
sterling,  lawful  money  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
aforesaid,  with  the  intent  thereby  to  defraud  the  Governor  and  Company  of 
the  Bank  of  England,  a  corporation  duly  created  by  and  existing  under  the 
laws  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  aforesaid,  and  did 
conspire  together  to  commit  the  said  offense,  with  the  intent  lo  defraud  the  said 
Governor  and  Company  of  the  Bank  of  England;  that  tiio  said  George  Mac- 
donell, otherwise  Macdonnell,  is  a  fugitive  from  the  justice  of  Great  J3ritain, 
and  did,  on  the  8th  day  of  March,  in  the  year  1873,  sail  on  board  the  steamship 
Thuringia,  bound  for  the  port  of  New  York,  for  the  purpose  of  seeking  an 
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asylum  within  the  territory  of  the  United  States;  and  that  the  crime  of  which 
the  said  Macdonell,  otherwise  Macdonnell,  has  so  as  aforesaid  been  guilty,  would 
justify  his  apprehension  and  commitment  for  trial  for  such  crime,  if  the  same 
had  been  committed  within  the  said  southern  district  of  "New  York  or  within 
the  jurisdiction  of  the  district  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York. 

The  commissioner  further  returns,  that,  upon  such  mandate  and  complaint, 
he  issued  to  the  marshal  the  warrant  for  the  apprehension  of  the  said  alleged 
fugitive,  of  which  warrant  he  annexes  a  copy,  the  substance  of  which  has  been 
above  stated;  that  on  the  20th  day  of  March,  1873,  the  said  George  Macdon- 
nell  was  brought  before  him,  in  the  custody  of  the  said  marshal,  and  that,  on 
being  advised  of  the  charge  against  him,  he  desired  an  adjournment,  upon 
which  the  commissioner  adjourned  the  examination  to  the  25th  of  March,  1873, 
committing  the  prisoner,  meanwhile,  to  the  custody  of  the  marshal;  and  that 
on  the  25th  of  March,  1873,  the  gaid  George  Macdonnell  was  brought  before 
the  commissioner,  was  attended  by  counsel,  and  proceedings  were  had,  which 
appear  by  the  record  thereof  annexed,  whereupon  the  proceedings  were  ad- 
journed to  the  8th  of  April,  1873,  at  12  o'clock,  noon,  and  meanwhile  the  pris- 
oner was  committed  to  the  marshal,  to  be  then  produced. 

The  record  of  the  proceedings  shows  that,  on  the  25th  of  March,  the  counsel 
for  the  prisoner  moved  to  dismiss  the  complaint  and  warrant,  upon  grounds 
not  materially  unlike  those  urged  on  the  present  hearing;  that  three  witnesses 
were  examined,  whose  testimony  is  given;  and  that,  in  the  course  of  the  exam- 
ination, a  document  was  produced  and  put  in  evidence,  against  the  objection  of 
the  counsel  for  the  prisoner,  which  purported  to  be  a  warrant  issued  March  8, 
1873,  by  the  lord  mayor  of  London,  for  the  arrest  of  George  Macdonnell, 
charged  with  having  forged,  in  the  month  of  February  last,  two  bills  of  ex- 
change for  £1,000  each,  which  warrant  the  counsel  for  the  prosecution  claimed 
to  be  sufficiently  proved  to  entitle  it  to  be  read  in  evidence.  The  record  states 
that  thereupon  the  counsel,  "  Mr.  Da  Costa,  applies,  on  affidavit,  for  adjourn- 
ment, and  states  that  depositions  duly  certified  are  en  route.  Mr.  Brooke  (coun- 
sel for  the  prisoner)  objects  to  adjournment,  and  applies  for  discharge  of 
prisoner.  Mr.  Da  Costa,  stating  that  depositions  had  been  received  which  had 
not  been  duly  certified  under  the  act,  Mr.  Brooke  demands  names  of  witnesses 
whose  depositions  are  under  way."  "Adjourned,  under  objection,  to  April  8, 
1873,  at  12  M.,  and  defendant  remanded  to  the  custody  of  the  marshal."  It  is 
proper  to  add,  that  the  several  commitments  of  the  prisoner  to  the  custody  of 
the  marshal,  to  be  produced  on  the  days  to  which  the  examination  was  ad- 
journed, appear  by  the  marshal's  return  to  the  writ  of  habeas  corpus. 

Upon  the  papers  and  proceedings  thus  returned  by  the  commissioner,  several 
objections  are  now  made,  on  behalf  of  the  prisoner,  which,  it  is  claimed,  go  to 
the  jurisdiction  of  the  commissioner,  and  point  out  such  defects  that  the  whole 
proceeding  before  him  is  without  jurisdiction  and  void,  and,  therefore,  require 
me  to  discharge  the  prisoner  from  custody.  Without  giving  the  precise  lan- 
guage of  the  several  objections,  they  may  be  briefly  stated  as  follows :  The 
commissioner  had  no  jurisdiction  to  issue  the  warrant,  and  has  no  jurisdiction 
to  hold  the  prisoner  for  the  purpose  of  taking  proofis,  because:  First  The 
complaint  made  to  the  commissioner  does  not  show  that,  prior  to  the  making 
thereof,  any  requisition  had  been  made  under  the  authority  of  the  British  gov- 
ernment, and  that  the  authority  of  the  government  of  the  United  States  had 
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therenpon  been  obtained  for  the  apprehension  and  committal  of  the  relator. 
Second.  Neither  the  complaint,  nor  the  mandate  which  was  presented  to  the 
commissioner,  sufficiently  charged  the  prisoner  with  any  specific  offense,  within 
the  treaty  of  extradition,  to  give  to  the  commissionep  jurisdiction. 

§  3420.  The  complaint  on  which  a  warrant  issues  need  not  show  that  the  pres- 
ident has  issued  a  mandate. 

1st.  The  first  objection,  of  course,  assumes  that  the  prior  authority  of  the 
government  of  the  United  States  was  necessary  before  the  commissioner  could 
exercise  any  jurisdiction  in  the  matter,  and  it  pushes  the  doctrine  of  the  case 
holding  that  proposition  one  step  further,  that  is  to  say,  that  the  complaint 
made  to  the  commissioner,  of  the  offense  charged,  and  to  be  inquired  of,  must 
itself  state  that  such  mandate  had  issued  on  the  application  of  the  foreign  gov- 
ernment; and  that  it  is  not  sufficient  that  the  fact  exists,  that  the  mandate  bad 
issued  to  the  commissioner,  upon  due  application,  and  has  been  placed  in  his 
hands,  but  the  complaint  of  the  commission  of  the  offense  must  state  that  it  has 
issued. 

Oertainly,  nothing  in  Ejo  parte  Eaine  warrants  tHis  claim.  -  So  far  as  it  is 
supposed  to  be  sustained  by  express  prior  adjudication,  an  observation  of  Mr. 
Justice  Blatchford,  in  In  re  Farez,  7  Blatch.,  46  (§§  3438-42,  infra\  is  relied 
upon.  The  observation  is  in  these  terms:  '^  As  the  proceeding  is  a  special  pro- 
ceeding, I  think  it  is  necessary,  not  only  that  the  complaint  made  to  the  com- 
missioner, upon  which  the  warrant  is  asked,  should  show  that  such  a  requisition 
has  been  made  upon  the  government  of  the  United  States,  and  such  authority 
obtained  from  it,  but  that  those  facts  should  also  be  set  forth  on  the  face  of  the 
warrant.  As  the  first  warrant  contained  no  such  allegation,  it  is  not  valid.'* 
He  was  discussing  the  validity  of  the  warrant,  not  the  sufficiency  of  the  com- 
plaint. His  proposition  was,  that,  in  a  special  proceeding  of  this  kind,  it  is 
necessary  to  the  justification  of  the  marshal  that  all  facts  essential  to  the  juris- 
diction of  the  commissioner  should  appear  on  the  face  of  the  warrant.  If  the 
expression  used  by  him  must  be  taken  to  import  that  it  is  equally  essential  that 
the  requisition  and  mandate  should  be  averred  in  the  complaint,  it  was  not 
called  for  by  the  point  actually  decided.  I  am  not  at  all  satisfied  that  such 
was  the  intention.  The  observation  itself  and  other  parts  of  the  case  indicate 
that  all  he  meant  was,  that  it  is  not  enough  that  it  is  found  in  the  complaint; 
that  it  must  appear  in  the  warrant  that  the  requisition  has  been  made  and  the 
mandate  issued;  and  that  its  presence  in  the  complaint  will  not  cure  the  defect 
in  the  warrant.  If  the  observation  means  more  than  this,  I  must  withhold 
my  concurrence. 

The  language  of  the  learned  counsel  for  the  prisoner,  in  treating  of  the  in- 
dispensable necessity  of  such  requisition  and  mandate  to  give  the  commissioner 
jurisdiction,  calls  such  mandate  ^'  the  commission  of  the  officer,"  pro  hoc  vi4>e. 
If  that  be  so,  then  the  point  now  taken  is  this:  A  complainant  must  set  out  in 
his  complaint  which  he  presents  to  the  officer,  the  authority  of  the  officer  to 
receive  it.  This  is  not  required  in  ordinary  complaints  of  crimes  under  state 
laws  or  the  laws  of  the  United  States.  It  is  enough  that  the  complaint  avers 
a  crime,  and  that  such  complaint  is  made  to  an  officer  who  has  legal  authority 
to  receive  and  act  upon  it.  The  act  of  1848,  to  give  effect  to  the  treaty,  in  terms 
declares  ftiat  the  officers  named  are  severally  vested  with  power,  jurisdiction 
and  authority,  <^  upon  complaint  made,  under  oath  or  affirmation,  charging  any 
person  found  within  the  limits  of  any  state,  district  or  territory,  with  having 
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committed,  within  the  jurisdiction  of  such  foreign  government,  any  of  the 
crimes  enumerated  or  provided  for  by  any  such  treaty  or  convention,  to  issue  his 
warrant,"  etc.  The  allegations  of  the  complaint  are  addressed,  and  may  be 
wholly  addressed,  to  the-commission  of  the  oflfense.  That  is  all  that  the  statute 
requires.  It  is  all  that  the  reason  and  good  sense  of  the  proceeding  requires. 
iThe  party  complaining,  having  found  a  proper  ofiBcer,  an  officer  having  actual 
and  legal  jurisdiction,  may  properly  address  himself  to  such  officer,  not  aver- 
ring, but  assuming,  such  jurisdiction.  This  is  in  analogy  to  other  proceedings 
in  courts  of  ju^ice.  True,  the  complainant  ought,  in  some  form,  to  lay  before 
the  commissioner  all  facts  necessary  to  invoke  and  warrant  the  exercise  of 
the  jurisdiction,  but  that  is  all.  What  the  commissioner  does  upon  complaint 
of  those  facts  will  depend,  for  its  validity,  upon  his  jurisdiction  to  act  on  those 
facts,  and  that  may  become  the  subject  of  objection,  inquiry  and  proof.  This 
was  manifestly  the  view  of  Judge  Nelson  himself,  when  he  decided  the  case  of 
-Ec  parte  Kaine,  although  he  did  not  particularize  the  forms  of  procedure.  On 
proof  that  authority  had  been  given  by  the  president  for  the  arrest  of  Kaine 
he  offered  to  withhold' the  discharge  and  proceed  himself  to  take  evidence 
which  might  warrant  the  surrender,  clearly  showing  how  that  learned  judge, 
in  the  administration  of  this  law,  as  in  other  cases,  while  tenacious  of  all  that 
he  deemed  material  either  to  the  right  observance  of  law,  or  to  the  preserva- 
tion of  the  dignity  and  honor  of  the  government,  or  essential  to  the  protection 
and  safety  of  parties  charged,  did  not  allow  himself  to  be  carried  away  by 
undue  and  needless  regard  for  the  mere  forms  of  proceeding.  I  infer,  from 
what  is  stated  at  the  conclusion  of  his  decision  in  Kaine's  case,  that,  had 
counsel  been  able  to  show  that,  before  any  proceedings  were  taken  for  the 
arrest  of  the  alleged  fugitive,  the  authority  of  the  president  had,  in  fact,  been 
given,  he  would  have  taken  the  proceeding,  as  it  then  stood,  on  the  arrest  al- 
ready made,  and  received  proofs  which  might  result  in  the  surrender  of  the 
fugitive.  • 

In  the  present  case,  moreover,  the  proceeding  before  the  commissioner  may 
properly  be  regarded  as  a  single,  connected  proceeding,  of  which  each  of  the 
steps  forms  a  part,  and  all  together  constitute  a  complete  record  of  jurisdic- 
tion. The  mandate  of  the  government  of  the  United  States  was  presented  to 
the  commissioner,  showing  the  requisition  of  the  British  government  for  the 
extradition  of  George  Macdonell,  in  pursuance  of  the  treaty,  and  calling  upon 
the  commissioner  to  cause  the  necessary  proceedings  to  be  had  in  pursuance  of 
the  acts  of  congress  referred  to,  in  order  that  the  *' evidence  of  the  criminality 
of  the  said  George  Macdonell  may  be  heard  and  considered,  and,  if  deemed  suf- 
ficient, miay  be  certified,  .  .  .  and  that  a  warrant  may  issue  for  his  surren- 
der, pursuant  to  said  treaty."  This  (if,  as  here  claimed,  essential  to  the  juris- 
diction of  the  commissioner)  was  the  very  first  step  in  the  proceeding,  and  be- 
came a  part  of  the  record  thereof.  The  complaint  then  follows,  entitled  in  the 
very  matter  of  the  requisition  and  mandate,  that  is  to  say,  "  In  the  matter  of 
the  application  for  the  extradition  of  George  Macdonell,  otherwise  Macdon- 
nell,  under  the  treaty  between  the  United  States  and  Great  Britain."  This  ap- 
propriately connects  the  complaint  with  the  requisition  already  shown  by  the 
mandate,  establishes  complete  identification,  and  becomes  the  next  step  in  the 
record.  The  two  papers  together  establish  complete  jurisdiction.*  I  do  not 
mean  to  be  understood  that  this  reference,  in  the  complaint,  in  terms,  to  the 
requisition  and  mandate,  was  indispensable.  I  have  above  said  the  contrary ; 
bat  it  was  appropriate  and  is  quite  sufficient. 
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§  3-12 1.  What  is  necessary  to  constitute  a  sufficient  complaint  on  which  a  war- 
rant  niay  issue  in  extradition  cases, 

2d.  The  second  objection,  as  argued,  embraces  several  particalars:  (1)  That 
the  mandate  does  not  describe,  with  sufficient  particularity,  an  offense  within 
the  treaty;  (2)  That  the  complaint,  on  which  the  warrant  of  arrest  was  issued, 
does  not  sufficiently  describe  such  offense;  (3)  That  the  descriptions  of  the  of- 
fense, as  contained  in  the  mandate  and  complaint,  do  not,  on  their  face,  saffi> 
ciently  appear  to  be  identical;  and  (4)  That  there  is  a  variance  between  the 
requisition  and  mandate,  on  the  one  hand,  and  the  complaint  £uid  warrant,  on 
the  other,  in  this,  that  the  requisition  and  mandate  describe  the  offender  as 
'*  Greorge  Macdonell,"  while  the  complaint  and  the  warrant  described  the  offender 
as  "George  Macdonell,  otherwise  Macdonnell,"  so  that,  by  reason  of  the  vari- 
ance in  this  respect,  non  constat  that  the  prisoner  is  the  person  for  whom  requi- 
sition was  made,  or  to  whom  the  mandate  relates. 

(1)  There  is  no  especial  form  prescribed  by  law,  in  which  the  government  of 
the  United  States  shall  (assuming  it  to  be  necessary)  give  its  authority  to  the 
commissioner  to  proceed  in  the  matter.  It  is  enough  that  the  government 
recognizes  the  application  of  the  foreign  government,  and  gives  authority  for 
the  institution  of  proceedings  for  the  ascertainment  of  the  facts  alleged  to 
bring  the  case  within  the  treaty.  It  is  enough  that  the  authority,  when  given, 
describes  the  particular  charge  to  be  investigated,  in  the  very  terms  of  the 
treaty,  in  aid  of  the  execution  whereof  the  proceeding  is  directed.  Hence,  if 
the  government  sees  fit  to  describe  the  subject-matter  in  general  terms,  as  a 
charge  of  "murder,"  or  a  charge  of  "forgery,"  that  is  sufficient,  designating, 
of  course,  the  alleged  offender  and  fugitive  to  be  proceeded  against  Such 
language  in  a  mandate  which  is,  in  terms,  issued  in  pursuance  of  the  treaty, 
imports  that  it  is  a  charge  of  murder  within  the  treaty,  or  a  charge  of  forgery 
within  the  treaty.  The  authority  it  confers  is  for  the  investigation  of  the 
charge  of  an  offense  within  the  treaty.  That  the  mandate  authorizes,  and  not 
the  investigation  of  any  other  or  different  offense.  Whether  the  proofs,  when 
given,  to  establish  such  an  offense  within  the  meaning  of  the  treaty,  suffi- 
cientl}'^  warrant  a  commitment,  it  is  for  the  commissioner  to  consider  and  report 
to  the  executive. 

(2)  The  sufficiency  of  the  complaint  was  discussed  on  the  argument  very- 
much  as  if  it  were  a  question  of  its  sufficiency  as  a  pleading;  and  the  reasons 
assigned  for  the  objection  were,  mainly,  such  as  are  apt  to  require  definiteness, 
particularity,  and  the  absence  of  all  variance,  upon  the  most  technical  redes  of 
pleading.  Such  technical  precision  is  not  required  in  a  complaint,  for  the  mere 
purpose  of  jurisdiction  to  proceed  thereon.  For,  be  it  remembered,  that  the 
point  under  consideration  is,  that  the  commissioner  had  not  jurisdiction  to  pro- 
ceed, on  such  a  complaint,  to  the  issuing  of  a  warrant;  and  it  is  argued  that 
the  present  complaint  fails  to  give  such  jurisdiction,  because  it  does  not  describe 
the  alleged  forged  instraments  with  sufficient  particularity  as  to  date,  names 
of  the  persons  whose  acceptances  were  forged,  and  the  times  of  payment  thereof. 
The  complaint  does  state  that  the  alleged  offender  "did,  heretofore,  between 
the  22d  day  of  January  and  the  28th  day  of  February,  in  the  year  1873,  at  the 
city  of  London,  .  .  .  within  the  jurisdiction  of  her  said  Britannic  Majesty, 
.  .  .  commit  the  crime  of  forgery  and  the  utterance  of  forged  paper,  to  wit, 
did  feloniously,  in  the  said  city,  and  at  the  time  aforesaid,  forge  and  utter,  well 
knowing  the  same  to  be  forged,  two  several  acceptatices  of  two  several  bills  ef 
exchange,  each  for  the  payment  of  one  thousand  pounds  sterliag,  lawful  meney 
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of  the  United  Kingdom  of  Great  Britain  and  Ireland,  .  .  .  with  intent 
thereby  to  defraud  the  Governor  and  Company  of  the  Bink  of  England,  a  cor- 
poration duly  created  by  and  existing  under  the  laws  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  aforesaid."  What  follows  in  regard  to  conspir- 
acy, I  regard  as  of  no  importance  to  the  present  question.  If  it  does  not 
strengthen  the  case  made  against  the  accused,  it  may  be  regarded  as  surplusage, 
and  certainly  does  not  change  or  alter  the  meaning  or  effect  of  what  I  ha\'c 
cited  from  the  complaint.  The  qu  jstion  is,  does  what  I  have  thus  cited  show 
a  case  of  forgery,  within  the  treaty?  N"ot  whether  it  would  constitute  an  in- 
dictment free  from  special  exception.  I  have  no  hesitation  in  saying  that  it 
does  charge  the  crime  of  forgery  at  the  common  law,  however  it  may  fail  to 
describe  it  with  the  particularity  required  in  a  formal  indictment  for  the  offense. 

I  do  not  deem  it  necessary  to  question  what  is  said  touching  the  requisites 
of  the  complaint  in  this  respect,  in  In  re  Hinrich,  5  Blatch.,  414  (§§  8M7-53, 
infra\  or  in  In  re  Farez,  7  id.,  34  (§§  3438-42,  infra)\  but  I  am  of  the  opinion 
that  the  description  of  the  offense  here  does  satisfy  the  requirement  of  the 
act  of  1848,  which  authorizes  the  officer  to  issue  his  warrant  "  upon  a  com- 
plaint charging  any  person  .  .  .  with  having  committed  .  .  .  any  of 
the  crimes  enumerated  or  provided  for  by  such  treaty."  , 

To  the  suggestion  that  it  may  be  true,  and  may  appear  when  the  specific 
instrument  is  produced,  that  the  prisoner  had  authority  to  sign  the  name  ov 
names  alleged  to  be  forged,  it  must  suffice  to  say  —  that  is  matter  of  defense  - 
the  subject  of  proof.  Enough  for  the  complaint  that  it  shows  a  prima  facie 
case  of  forgery.  So,  to  the  suggestion  that,  between  the  days  named  there 
may  be  a  large  number  of  acceptances,  each  of  which  would  answer  the  de- 
scription in  this  complaint  —  every  possible  conjecture  on  the  subject  need  not 
be  excluded  by  the  terms  of  the  complaint.  It  would  be  possible  to  suggest 
the  same  thing,  if  the  complaint  named  a  precise  date,  with  names,  and  when 
payable,  etc.,  or  even  gave  a  copy  of  the  bills  of  exchange.  Enough,  as 
already  said,  that  the  complaint  makes  ti.  prima  facie  case;  that  is  to  say,  this 
is  enough  to  give  jurisdiction  to  the  commissioner.  It  is  in  that  aspect  alone 
that  I  am  considering  it. 

That  the  party  should  be  fairly  apprised  of  the  charge  made,  and  with  such 
fullness  as  is  reasonably  necessary  to  enable  him  to  meet  the  investigation, 
may  be  conceded;  but  that  appertains,  after  jurisdiction  is  acquired,  to  the 
conduct  of  the  proceeding,  and  there  is  no  danger  that,  for  all  the  purposes  of 
the  inquiry,  whether  he  ought,  upon  the  proofs,  to  be  committed,  the  investi- 
gation will  not  furnish  him  with  that  information,  in  respect  to  any  detail  not 
contained  in  the  complaint  as  it  now  reads.  It  is  the  duty  of  the  commissioner 
to  proceed  with  entire  fairness  towards  the  prisoner,  in  every  respect.  The 
presumption  is  that  he  will  do  so.  It  is  sufficient  for  the  question  before  me 
that  be  has  jurisdiction  for  that  purpose. 

(3)  The  mandate  and  the  complaint  are  in  perfect  harmony.  I  have  already 
said  that  I  deem  the  mandate  sufficient.  It  is  no  ground  of  objection  that  the 
complaint  is  more  specific  than  the  mandate.  Upon  the  assumption  that  the 
mandate  was  necessary,  and  required  the  officer  to  receive  the  complaint,  there 
arises  the  legal  inference  that  the  complaint  made  refers  to  and  charges  the 
same  offense.  Upon  the  argument  submitted,  whenever  the  complaint  embodied 
more  details  than  were  given  in  the  mandate,  it  could  be  successfully  insisted 
that  they  did  not  appear  to  be  identical,  and,  therefore,  jurisdiction  did  not  ap- 
pear by  the  complaint. 
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§  3422.  Identity  of  name  raises  a  presumption  of  identity  of  persrm. 

(4)  As  to  variance  between  the  mandate  and  the  complaint  and  warrant, 
because  in  the  former  the  alleged  offender  is  called  ^'  George  Macdonell,"  and 
in  the  latter  "  George  Macdonell,  otherwise  Macdonnell,"  I  think  there  is  noth- 
ing in  the  objection.  The  warrant,  as  already  seen,  recites  the  requisition  and 
mandate,  and  shows  unequivocally  that  the  warrant  is  issued  in  pursuance 
thereof,  and  that  it  directs  the  arrest  of  the  alleged  offender  named  therein. 
The  suggestion  in  the  nature  of  an  alia^y  contained  therein,  does  not  describe 
a  different  person,  but  seeks  to  aid  in  his  complete  identification.  I  do  not 
doubt  that  the  alias  designation  might,  if  it  were  of  any  importance,  be  re- 
garded as  surplusage;  but  it  cannot  properly  be  construed  as  indicating  another 
person.  Identity  of  name  raises  the  presumption  of  identity  of  person.  Like 
observations  are  pertinent  to  the  supposed  variance  in  this  respect  between  the 
mandate  and  the  complaint,  which,  as  already  suggested,  form  parts  of  the 
same  record. 

§  3423.  Upon  habeas  corpus  the  court  cannot  review  decisions  of  the  commis- 
sioner on  questions  of  the  competency  of  evidence  in  extradition  cases. 

Finally,  I  must  decline  considering  the  matter  not  alleged  by  way  of  plea  or 
traverse  to  the  return  of  the  marshal,  but  urged  on  the  argument,  namely,  that 
the  commissioner  has  already,  in  the  progress  of  his  proceeding,  received  in  evi- 
dence a  document  which  was  not  legally  admissible.  If  that  suggestion  were 
well  founded,  it  would  not  defeat  his  jurisdiction.  What  may  be  the  effect  of 
the  reception  of  the  evidence,  if  it  were  deemed  inadmissible,  even  whether,  in 
case  the  facts  were  otherwise  clearly  proved,  it  would  have  any  effect  to  avoid 
the  finding  of  the  commissioner,  it  is  unnecessary  now  to  say.  The  decision  in 
In  re  Farez,  7  Blatch.,  491,  is  to  the  effect  that  an  error  of  that  description 
does  not  defeat  the  jurisdiction  of  the  commissioner,  or  invalidate  the  arrest  '. 
Upon  the  warrant,  or  entitle  the  prisoner  to  be  discharged.  Besides  it  is  in  no 
case  proper  to  resort  to  the  writ  of  habeas  corpus,  or  to  a  succession  of  such 
writs,  from  day  to  day,  for  the  purpose  of  reviewing  the  interlocutory  decisions 
of  the  commissioner  upon  questions  of  that  nature. 

§  3424.  Cornmissioner  has  judicial  discretion  in  the  matter  of  granting  ad- 
joumments. 

To  the  suggestion  that  the  commissioner  had,  when  the  writ  was  in  this  case 
applied  for,  granted  an  adjournment  to  enable  the  counsel  for  the  foreign  gov- 
ernment to  produce  testimony,  and  that  the  commissioner  was  thus  unjustly  and 
unreasonably  protracting  the  investigation,  when,  in  fact,  up  to  that  time,  there 
had,  as  claimed,  been  no  legal  evidence  produced,  I  must  say  that  the  conduct 
of  the  inquiry  is  committed  to  a  sworn  public  ofiScer,  and  his  power  to  grant 
adjournments,  at  the  instance  of  either  party,  is  unquestionable.  Often  it  is 
indispensable  to  a  just  inquiry,  and  may  often  be  necessary  for  the  protection 
of  the  accused  from  an  unfounded  charge.  The  commissioner  must  exercise  a 
just  and  reasonable  discretion  on  that  subject.  The  ends  of  justice,  on  the  one 
hand,  and  the  rights  of  the  accused,  on  the  other,  cannot  otherwise  be  preserved. 
Should  that  discretion  be  abused,  the  prisoner  can  doubtless  have  relief,  bat  no 
such  abuse  at  present  appears.  The  practice  in  analogous  cases,  in  the  state 
wherein  the  proceedings  are  conducted,  is  said  in  one  of  the  cases  referred  to, 
to  be  a  guide  to  the  commissioner  in  the  conduct  of  the  investigation.  If  this 
be  so,  then  it  is  quite  pertinent  to  refer  to  a  familiar  practice,  sanctioned  by  the 
courts  of  this  state,  where  persons  charged  as  fugitives  from  justice  are  sought 
to  be  returned  to  another  state.     Not  only  is  the  arrest  made,  and  the  accused 
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held  for  examination,  and  time  allowed  for  the  purpose,  but  they  are  even  held 
for  a  reasonable  time  to  enable  the  complaining  parties  to  procure  the  neces- 
sary requisition  for  their  delivery  to  the  executive  of  the  state  from  which  they 
have  fled ;  and  the  practice  is  also  familiar,  where  persons  are  charged  with 
crime  within  the  state  jurisdiction,  and  the  examination  is  pending,  to  adjourn 
the  same  from  time  to  time,  and  when  such  persons  have  been  brought  up  on 
haibeas  corpus^  they  Lave  been  remanded,  to  the  end  that  such  examination 
may  be  continued  to  a  conclusion.  It  will  also  be  found  that  the  practice  of 
granting  reasonable  adjournments  has  obtained  heretofore  in  all  extradition 
cases ;  and  there  is  no  reason,  either  of  favor  to  the  prisoner,  jealousy  of  the 
foreign  government,  or  otherwise,  why  it  should  not  prevail  in  those  cases  as 
well  as  in  cases  of  crime  alleged  to  have  been  committed  in  violation  of  our 
own  laws. 

What  I  have  said  seems  to  me  to  embrace,  either  expressly  or  by  implication, 
all  the  grounds  upon  which  the  discharge  of  the  prisoner  is  claimed,  and  I  can- 
not regard  them  as  sufficient.  Let  the  prisoner  be  remanded  to  the  custody  of 
the  marshal,  to  be  held  under  the  warrant  of  arrest  and  the  commitments  of 
the  commissioner,  that  the  proceedings  on  the  inquiry  into  the  criminality 
of  the  prisoner  may  be  continued,  and  let  the  writs  of  habeas  oorjpua  and  cer- 
tiorari be  discharged. 

IN  RE  FAREZ. 

(Circuit  Court  for  New  York:  7  Blatchford,  345-860;  3  Abbott,  346-864.    1870.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  In  this  case  a  writ  of  Jiaheas  corpus  and  writ  of  cer- 
tiorari have  been  issued  to  review  the  proceedings  which  have  taken  place  be- 
fore Kenneth  G.  White,  Esq.,  a  United  States  commissioner,  in  reference  to 
the  application  of  the  authorities  of  the  Swiss  confederation  for  the  extradition 
of  the  petitioner,  Francois  Farez.  The  proceedings  which  took  place  before 
the  commissioner  have  been  brought  before  me,  and  the  questions  involved 
have  been  fully  discussed  by  the  respective  counsel.  It  appears  by  the  record 
that  the  proceedings  went  on  before  Commissioner  White  by  consent,  he  not 
having  been  the  commissioner  who  issued  the  warrant  of  arrest,  and  that  be- 
fore the  matter  was  proceeded  with  at  all  before  Commissioner  White  on  the 
part  of  prosecuting  party,  a  motion  was  made  before  the  said  commissioner 
by  the  accused,  to  dismiss  the  complaint  and  warrant  on  several  grounds. 

§3425.  What  averrnents  are  sufficient  in  a  complaint  for  extradition  made 
Jyy  a  foreign  consul. 

The  first  ground  was,  that  the  complaint  was  insuflScient,  because  it  did  not 
contain  anything  more  than  an  official  statement  on  the  part  of  the  deponent, 
as  consul,  etc.,  that  the  prisoner  was  charged  with  the  crimes  stated,  and  did 
not  contain  the  express  personal  averment  to  that  effect,  required  by  law.  I 
do  not  think  there  is  anything  in  that  objection.  Necessarily,  in  carrying  out 
the  provisions  of  extradition  treaties,  the  complaint  must,  in  many  cases,  be 
made  by  the  representative  of  the  foreign  government;  and  all  that  can  be 
required  is  that  it  shall  be  sufficiently  specific,  clear  and  distinct  in  its  aver- 
ments to  enable  the  party  accused  to  understand  precisely  what  it  is  he  is 
charged  with.  The  complaint  made  in  this  case  by  the  Swiss  consul  in  his 
official  capacity,  he  not  pretending  to  any  personal  knowledge  of  the  matters 
set  forth  in  the  complaint,  contains  all  the  necessary  and  proper  averments  to 
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enable  the  party  acoused  to  anderstand  what  offenses  he  is  charged  with  hav- 
ing committed ;  and  there  is  no  force  in  the  objection  that  it  does  not  contain 
anything  but  an  official  statement. 

§  3426.  it  need  not  contain  an  averment  hy  what  magistrate  abroad  ike 

warrant  against  the  prisoner  was  issued;  it  need  not  aver  that  any  warrant  was 
issued. 

The  second  objection  was,  that  it  did  not  appear  by  the  complaint  by  what 
magistrate  abroad  the  warrant  against  the  prisoner  had  been  issued,  so  as  to 
enable  the  commissioner  to  decide  whether  such  magistrate  had  authority  in 
the  premises.  The  complaint  states  that  a  warrant  of  arrest  against  the  pris- 
oner, on  account  of  the  crimes  specified  in  tira  complaint,  has  been  issued  by 
the  competent  and  proper  judicial  authority  for  the  purpose,  in  the  jurisdiction 
of  the  Swiss  confederation.  If  the  averment  in  question  were  a  material 
averment,  undoubtedly  the  one  found  in  this  complaint  would  be  insuflScient. 
But  it  is  not  a  necessary  preliminary  step  to  an  investigation  under  an  extradi- 
tion treaty,  that  a  warrant  shall  have  been  issued  abroad.  Therefore,  the 
averment  in  question  is  surplusage. 

§  3427.  The  warrant  need  not  show  that  the  commissioner  issuing  it  was 
appointed  by  the  circuit  court  for  that  pur/H)se, 

The  third  objection  was.  that  it  did  not  appear  by  the  warrant  that  the  com- 
missioner was  appointed  by  the  circuit  court  of  the  United  States  for  the  pur- 
pose of  issuing  the  same.  That  objection  was  not  urged  on  the  hearing  before 
me.  The  point  involved  in  the  objection  is,  that  the  warrant  does  not  showr 
that  the  commissioner  was  appointed  by  the  circuit  court  to  issue  this  particu- 
lar warrant.  That  is  true;  but  it  is  not  necessary  that  it  should  so  appear.  It 
does  appear  on  the  face  of  the  warrant  that  he  was  appointed  to  issue  war- 
rants in  all  cases  of  extradition  falling  under  the  provisions  of  the  acts  of  con- 
gress of  August  12,  1848,  and  June  12,  ISGO.  The  act  of  1848  (9  Stat,  at  L, 
302)  applies  to  any  treaty  or  convention  for  extradition  between  the  govern- 
ment of  the  United  States  and  any  foreign  government,  and  gives  the  power 
to  issue  a  warrant  to  any  commissioner  authorized  so  to  do  by  any  of  the 
courts  of  the  United  States.  This  warrant  avers  that  the  commissioner  who 
issues  it  is  a  commissioner  appointed  by  the  circuit  court  of  the  United  Stales 
for  the  southern  district  of  New  York,  and  is  a  magistrate,  and  is  a  commis- 
sioner specially  appointed  to  execute  the  act  of  August  12, 1848,  and  the  act  of 
June  22,  1860.     That  is  sufficient. 

§  3428.  Under  our  treaty  with  Switzerland  {11  Stat  ai  Z.,  593\  it  is  suffi- 
cient that  the  crime  charged  be  subject  to  infam/yus  punishment  in  Switzerland, 

The  fourth  objection  was,  that  the  complaint  did  not  allege  that  the  crime  in 
question  was  punishable  by  infamous  punishment  in  the  United  States,  and 
that  it  was  necessary  that  the  crime  shouhd  be  so  punishable  to  bring  it  under 
the  treaty.  The  averment  of  the  complaint  in  that  respect  is,  that  the  crimes 
alleged  are  contrary  to  the  laws  of  the  Swiss  confederation,  and  are  by  such 
laws  subject  to  infamous  punishment,  and  to  punishment  by  imprisonment  in 
the  state  prison.  There  is  no  averment  that  they  are  subject  to  infamous  pun- 
ishment by  the  laws  of  the  United  States.  The  convention  for  extradition  be- 
tween the  United  States  and  Switzerland  (11  Stat,  at  L.,  593)  says  that 
persons  shall  be  delivered  up  according  to  the  provisions  of  the  convention, 
who  shall  be  charged  with  the  crimes  therein  specified,  "  when  these  crimes  are 
subject  to  infamous  punishment."  My  interpretation  of  this  provision  is,  that 
when  one  of  the  specified  crimes  has  been  committed,  and  the  extradition  of 
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the  person  who  has  committed  it  is  demanded,  it  is  sufficient  if  such  crime  is 
subject  to  infamous  punishment  in  the  country  where  it  was  committed,  with- 
out its  being  necessary  that  it  should  be  also  subject  to  infamous  punishment 
in  the  country  from  which  the  extradition  of  such  person  is  demanded.  The 
complaint  is,  therefore,  suflBcient  in  this  respect,  without  regard  to  the  question 
whether  it  is  necessary  to  make  any  averment  of  the  kind  in  the  complaint, 
which  perhaps  may  be  doubtful. 

§  3429.  An  objection  that  there  is  no  evidence  of  a  demand  hy  a  foreign 
power  for  the  extradition  of  a  criminal  is  cured  hy  the  mandate  of  the  president 
living  that  a  demand  had  heen  made. 

The  fifth  objection  was,  that  there  was  no  evidence  that  the  supreme  power 
of  the  Swiss  confederation  had  made  a  demand  on  the  government  of  the 
United  States  for  the  extradition  of  the  prisoner.  That  objection  was  cured 
by  the  production  afterwards  of  the  mandate  from  the  president  of  the  United 
States,  which  sufficiently  showed  that  a  demand  for  the  extradition  of  the 
prisoner  had  been  made  by  the  only  authority  which  the  government  of  the 
United  States  is  called  upon  to  recognize  as  representing  the  Swiss  confed- 
eration. 

§  3430.  In  an  extradition  case  the  accused  has' no  right  to  cross-examine  the 
complainant  "before  any  evidence  has  heen  offered  for  the  prosecution. 

The  objections  referred  to  were  all  of  them  properly  overruled  by  the  com- 
missioner. He  also  properly  overruled  a  motion,  based  upon  those  objections, 
to  dismiss  the  proceedings.  Then  the  case  on  the  part  of  the  prosecution  was 
commenced,  and  the  counsel  for  the  prisoner  claimed  the  right  to  cross-examine 
the  complainant  before  any  other  evidence  should  be  offered  on  the  part  of  the 
prosecution.  That  claim  was  overruled  by  the  commissioner,  and  an  exception 
to  such  ruling  was  taken.  I  see  no  objection  whatever  to  that  ruling.  The 
prisoner  had  the  right  to  call  the  Swiss  consul,  who  was  the  complainant,  as  a 
witness,  and  examine  him  at  any  stage  of  the  case,  but  he  could  not  properly 
claim  the  right  to  cross-examine  him  before  any  other  evidence  was  offered, 
when  it  appeared  on  the  face  of  the  complaint  that  the  consul  did  not  pretend 
to  have  any  personal  knowledge  of  the  matters  stated  in  the  complaint. 

Then  the  complaint,  and  the  sworn  depositions  attached  thereto,  made  be- 
fore the  judicial  authorities  in  Switzerland,  were  offered  in  evidence  before  the 
commissioner.  The  counsel  for  the  prisoner  objected  to  their  admission  in  evi- 
dence on  several  grounds.  The  first  was,  that  the  mandate  issued  from  the 
state  department  had  not  been  produced  and  put  in  evidence.  The  mandate 
was  then  produced  by  the  counsel  for  the  prosecution,  and  given  to  the  com- 
missioner, and  it  is  now  before  me.  The  return  of  the  commissioner  to  the 
writ  of  certiorari  does  not  state  that  the  mandate  was  put  in  evidence,  but  as 
the  objection  taken  was  that  it  had  not  been  put  in  evidence,  and  as  it  was  pro- 
duced and  given  to  the  commissioner,  it  must  be  intended  that  it  was  put  in 
evidence  for  all  practical  purposes.  The  record  does  not  show  that  any  objec- 
tion was  taken  to  the  competency  of  the  mandate  as  evidence,  after  it  had  so 
been  given  to  the  commissioner;  and  I  regard  the  mandate  as  sufficient  in 
form. 

§3431.  In  foreign  extradition  cases  depositions  taken  abroad  are  admissible 
in  evidence^  when  p7*operly  authenticated  under  the  act  of  June  S2,  1860. 

The  second  objection  taken  to  the  admissibility  of  the  papers  from  Switzer- 
land was  that,  the  charge  being  forgery,  the  alleged  forged  papers  ought  to  be 
produced   before  any  other  evidence  could  be  introduced.     The  objection  is 
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not  well  taken.  The  evident  intention  of  congress  in  the  act  of  June  22, 1860 
(12  Stat,  at  L.,  84),  as  was  held  by  Mr.  Justice  Nelson,  Judge  Shipman  and 
myself,  in  the  case  of  In  re  Henrich,  5  Blatch.,  414  (§§  3447-53,  infra\  was  to 
enlarge  the  field  of  evidence  in  these  cases.  As  was  stated  by  Judge  Shipraan 
in  his  opinion  in  that  case:  "The  act  of  June  22,  1860,  enlarges  the  class  of 
documentary  evidence  which  may  be  adduced  in  support  of  the  charge  of 
criminality."  lie  further  said  that,  "in  regard  to  the  depositions  upon  which 
the  foreign  warrant  of  arrest  may  have  issued,  embraced  in  section  2  of  the 
act  of  August,  1848,  it  provides  for  the  admission  of  any  depositions,  warrants, 
or  other  papers,  or  copies  of  the  same,  which  are  so  authenticated  that  the 
tribunals  of  the  country  where  the  offense  was  committed  would  receive  them 
for  the  same  purpose."  It  is  also  quite  apparent  that  when  these  depositions, 
authenticated  in  such  a  manner  as  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  Switzerland,  are  received  in  evidence  here  on  the 
question  of  the  criminality  of  the  prisoner,  as  they  are  entitled  to  be,  under 
the  act  of  1860,  the  judicial  authorities  here  are  bound  to  give  to  them  the 
same  effect  as  if  the  witnesses  themselves  were  personally  present,  testifying 
here.  In  the  present  case  it  appears,  by  the  papers  from  Switzerland,  that,  on 
the  occasion  of  the  giving  of  testimony  by  the  witnesses  whose  depositions 
were  taken,  copies  of  which  are  produced  as  evidence,  the  alleged  forged  in- 
struments were  produced  and  shown  to  them,  and  they  examined  them,  and 
examined  their  signatures  to  them,  and  stated  that  they  did  not  know  soch 
signatures.  On  this  state  of  facts,  it  is  quite  clear  that  there  is  nothing  in  the 
objection  taken,  because  the  depositions  produced  are  the  depositions  of  wit- 
nesses who  had  the  alleged  forged  papers  before  them  at  the  time  of  giving 
such  depositions.  The  case  stands  now  precisely  as  if  the^  Witnesses  had  been 
examined  in  person  before  the  commissioner,  and  the  alleged  forged  papers  bad 
been  produced  to  them  before  him. 

§  3432.  in  such  cases  the  coxirt  cannot  pass  upon  the  discharge  of  the  ex- 
ecutive functions  by  the  president;  it  cannot  determine  a^  to  the  sufficiency  of  the 
evidence  upon  which  the  president  acted. 

The  third  objection  was,  that  the  charge  set  forth  in  the  complaint  was  sub- 
sequent in  date  to  that  set. forth  in  the  mandate  of  the  president,  and  that 
therefore  the  charge  before  the  commissioner  was  another  and  a  different  one 
from  that  set  forth  in  such  mandate.  There  is  no  force  in  this  objection. 
The  mandate  was  issued  on  December  9,  1869.  It  alleges  that  the  political 
agent  and  consul-general  of  Switzerland  has  made  application  to  the  govern- 
ment of  the  United  States,  for  the  arrest  of  Francois  Farez,  charged  with  the 
crime  of  forgery  and  embezzlement,  and  alleged  to  be  a  fugitive  from  the 
justice  of  Switzerland,  and  believed  to  be  within  the  jurisdiction  of  the  United 
States.  All  that  this  language  implies  is  that,  before  December  9,  1869,  Farez 
had  committed  the  crime  of  forgery  and  embezzlement  in  Switzerland,  and  had 
fled  from  there  to  the  United  States.  The  evidence 'that  was  placed  before  the 
president  is  something  with  which  this  court  has  nothing  to  do.  This  court 
cannot  pass,  in  any  manner  whatever,  upon  the  discharge  of  the  executive 
functions  of  the  president.  It  is  sufficient  that  the  president,  as  is  evidenced 
by  a  paper  coming  through  the  recognized  authority  of  the  government,  the 
secretary  of  state,  has  come  to  the  conclusion  that  satisfactory  evidence  has 
been  produced  to  him  that  Farez  is  charged  with  this  crime.  This  court  can 
in  no  manner  examine  into  the  question  as  to  the  evidence  on  which  the  presi- 
dent came  to  that  conclusion.     The  papers  put  in  evidence  before  the  commis- 
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sioner  show  that,  although  the  complaints  of  the  persons  who  made  the  charge 
before  the  magistrate  in  Switzerland  were  made  on  December  14,  1869,  and 
the  magistrate  proceeded  to  make  further  investigations  in  regard  to  the  mat- 
ter on  January  21,  1870,  yet  the  offenses  to  which  all  the  papers  relate  were 
committed,  if  at  all,  when  the  forged  instruments  were  passed  away  by  F^irez, 
namely,  in  August,  1869.  Therefore,  in  no  proper  sense  does  the  complaint 
set  forth  offenses  subsequent  in  the  date  of  their  commission  to  those  set  forth 
in  the  mandate.  The  complaint  sets  forth  offenses  committed  at  some  time  in 
August,  1869,  and  the  mandate  of  December  9,  1869,  only  refers  to  an  offense 
previously  committed.  The  mandate  is,  indeed,  very  general,  but  the  complaint 
which  was  immediately  put  before  the  officer  who  issued  the  warrant  is  specific 
and  clear,  and  there  is  nothing  to  show  that  the  mandate  and  the  complaint 
refer  to  different  offenses.  The  mandate  authorizes  an  arrest  for  forgery,  and 
the  offense  of  forgery  is  the  offense  set  forth  in  the  complaint  and  in  the  war- 
rant of  arrest. 

§  3433.  As  to  the  proper  authentication  of  papers  in  foreign  extradition  cases 
under  the  act  of  1860. 

The  fourth  objection  to  the  documents  was  that  they  were  not  properly, 
legalized.  The  objection  is  very  general.  It  does  not  properly  state  wherein 
the  legalization  was  imperfect;  but  I  have  considered  every  question  raised 
upon  the  legality  of  the  papers.  It  was  held  in  the  case  of  In  re  Henrich  that 
papers  of  the  character  of  those  here  presented  are  admissible  under  the  act  of 
1860,  when  properly  authenticated,  and  that  the  act  intends  to  enlarge  the  class 
of  documentary  evidence  which  may  be  adduced  in  support  of  the  charge  of 
criminality,  and,  in  addition  to  the  depositions  on  which  a  foreign  warrant  of 
arrest  may  have  issued,  provides  for  the  admission  of  any  depositions,  warrant 
or  other  papers,  or  copies  of  the  same,  which  are  authenticated  in  a  certain 
manner.  Therefore,  it  is  no  objection  to  these  papers  that  they  do  not  appear 
to  have  been  papers  on  which  a  warrant  of  arrest  was  issued  abroad  against 
the  prisoner.  The  only  question  is,  as  to  whether  the  papers  are  properly 
authenticated. 

The  act  of  1860  provides  that  the  certificate  of  the  principal  diplomatic  or 
consular  oflScer  of  the  United  States  resident  in  Switzerland  shall  be  proof  that 
any  paper  or  other  document  offered  in  evidence  is  authenticated  in  the  manner 
required  by  that  act.  The  diplomatic  or  consular  officer  ^must  state  that  the 
papers  are  authenticated  so  as  to  entitle  them  to  be  received  for  similar  pur- 
poses by  the  tribunals  of  Switzerland;  that  is,  entitled  to  be  received  by  the 
tribunals  of  Switzerland  for  similar  purposes  for  which  the  papers  mentioned  in 
section  2  of  the  act  of  1848  are  to  be  received,  namely,  for  the  purpose  of 
being  evidence  of  the  criminality  of  the  person  apprehended. 

The  certificate  in  this  case  of  the  minister  resident  of  the  United  States  in 
Switzerland,  Mr.  Kublee,  dated  February  5,  1870,  certifies  that  "  the  foregoing 
copies  of  the  warrant,  depositions  and  other  papers  are  legally  and  properly 
authenticated  so  as  to  entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  the  Swiss  confederation,  and  to  be  received  by  the  said  tribunals 
for  the  purposes  and  similar  purposes  mentioned  in  section  2  of  the  act  of  con- 
gress, entitled  *  An  act  for  giving  effect  to  certain  treaty  stipulations  between 
this  and  foreign  governments,  for  the  apprehension  and  delivering  up  of  certain 
offenders,'  approved  August  12, 1848." 

This  certificate  follows  the  language  of  the  act  of  1860.  The  same  objection 
that  is  made  to  this  mode  of  certification  was  made  to  the  certificate  in  the  cas 
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af  In  re  Henrioh.  The  objection  was  there  takea  that  the  certificate  of  the 
minister  did  not  state  explicitly  that  the  paper  was  admissible  by  the  tribanals 
of  the  foreign  country  in  support  of  the  charge  of  criminality,  or  as  evidence 
of  the  criminality  of  the  prisoner.  From  the  report  of  that  case,  it  appears 
that  the  certificate  stated,  as  this  one  does,  that  the  paper  was  receivable  for 
"similar  purposes."  On  that  subject  the  court,  in  that  case,  after  referring  to 
the  act  of  1848  as  stating  that  the  purposes  for  which  the  documentary  evidence 
is  made  admissible  are  to  support  the  charge  of  criminality,  says  that  the  act  of 
1860  declares  that  the  documentary  evidence  which  it  makes  admissible  is  to 
be  received  for  the  same  purposes  mentioned  in  section  2  of  the  act  of  18i8  — 
that  is,  in  evidence  of  the  criminality  of  the  prisoner.  It  further  says:  "The 
meaning  of  the  certificate  is  perfectly  obvious,  when  considered  in  reference  to 
its  object,  and  in  connection  with  the  certificates  of  the  Prussian  officials.  The 
lattep  declare  it  to  be  a  valid  piece  of  evidence  touching  the  charge  of  criminal- 
ity, which  it  embraces  and  sets  forth  with  particularity."  In  the  present  case, 
the  certificate  of  the  minister  refers  to  the  papers  as  being  legally  and  properly 
authenticated,  so  as  to  entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  the  Swiss  confederation.  The  authentication  which  is  thus  referred 
to  by  the  minister  is  a  certificate  made  by  the  chancellor  of  the  Swiss  confedera- 
tion. He  certifies  to  the  signature  of  the  chief  of  the  state  chancery  of  the 
canton  of  Berne,  in  Switzerland,  and  to  the  authenticity  of  the  seal  of  such 
state  chancery.  He  adds:  "I  moreover  certify  that  Mr.  Justin  Brossard,  pres- 
ident of  the  tribunal  of  the  district  of  the  Tranches  Montagues,  Canton  Berne, 
Switzerland,  is,  a^ccording  to  the  conditions  of  the  actual  legislation  of  that 
canton  of  Switzerland,  competent  to  institute  penal  examinations  of  the  nature 
of  the  one  which,  conformably  with  the  foregoing  papers,  was  opened  and  car-  ^ 
ried  on  agreeably  with  the  forms  of  legislation  adopted  in  the  Canton  Berne,  ' 
against  Francois  Farez,  blacksmith,  burgher  of  Epiquei-ez,  Canton  Berne,  and 
latterly  established  at  Les  Bois,  as  an  inn-keeper,  in  said  canton  of  Berne,  for 
forgery,  and  the  uttering  of  papers  forged  by  him;  that,  in  particular,  the 
aforesaid  Mr.  Justin  Brossard,  in  his  said  capacit}'  of  president  of  the  tribunal  of 
the  district  of  the  Franches  Montagues,  is  legally  authorized,  and,  in  said  dis- 
trict, the  only  judge  competent  to  admit  complaints  against  crimes  of  the 
nature  of  those  which  Farez  has  committed,  to  issue  warrants  of  arrest  and  to 
cause  them  to  be  executed,  to  hear  witnesses,  appoint  experts,  and  receive  legal 
oaths;  that  further,  the  interrogatories  and  opinions  of  experts,  here  above  re- 
ported by  said  Justin  Brossard,  would  be  amply  sufficient  to  warrant  the  arrest 
of  Francois  Farez,  and  his  committal  for  trial  and  judgment  before  the  triba- 
nals of  the  canton  of  Berne,  if  he  were  in  Switzerland,  for  the  crime  of  forgery 
and  uttering  forged  papers,  of  which  he  is  accused."  That  is  a  certificate,  in 
substance,  that  the  interrogatories  and  opinions  of  experts  contained  in  these 
papers  are  receivable  before  the  tribunals  of  the  canton  of  Berne,  in  Switzer- 
land, as  evidence  of  the  criminality  of  Farez,  because  it  expressly  states  that 
they  would  be  sufficient  to  warrant  his  arrest  and  committal  for  trial.  If  they 
are  sufficient  for  that  purpose,  it  necessarily  follows  that  they  roust  be  receiv- 
able in  evidence  on  the  question  of  his  criminality. 

Taking  the  certificate  of  the  minister  and  the  chancellor  together,  there  is  a 
substantial  compliance  with  the  act  of  1860.  And  even  if  the  certificate  of  the 
chancellor  is  to  be  regarded  as  speaking  only  of  the  interrogatories  and  the 
opinions  of  experts  as  being  sufficient  to  warrant  the  arrest  of  Farez  and  his 
committal  for  trial,  and  as  not  referring  to  the  complaints  and  the  d^osltions 
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(which  form  part  of  the  papers)  of  the  parties  whose  names  were  forged,  still 
the  certificate  of  the  minister,  which  covers  by  name  "the  warrant,  depositions 
and  other  papers,"  cQvers  complaints,  the  depositions,  the  interrogatories,  the 
opinions  of  the  experts  and  their  report,  and  all  other  documents.  Therefore, 
on  the  certificate  of  the  minister  by  itself,  there  is  a  sufficient  compliance  with 
the  act  of  1860,  irrespective  of  anything  that  is  found  in  the  certificate  of  the 
chancellor. 

The  further  objection  was  taken  that  each  one  of  these  papers  ought  to  have 
been  certified  by  itself.  But  I  think  that  these  papers  form  substantially  one 
proceeding  and  one  document.  Each  paper  refers  to  the  papers  which  precede 
it,  and  they  are  all  as  much  connected  together  as  are  the  papers  which  form 
the  record  in  a  suit  in  a  court  of  the  United  States.  All  of  them  are  proceed- 
ings before  the  same  magistrate,  in  the  same  tribunal,  and  relate  to  the  same 
transaction,  and  I  think  they  are  properly  certified  as  one  paper,  and  ;nrere 
properly  admitted  in  evidence.  The  warrant  of  arrest  issued  against  the  pris- 
oner in  Switzerland,  and  translations  of  the  foreign  documents,  and  the  statutes 
of  the  state  of  New  York,  were  then  put  in  evidence  without  objection.  It 
was  then  admitted  by  the  counsel  for  the  prisoner  that  the  prisoner  was  Fran- 
cois Farez,  and  that  he  was  a  farrier  and  hotel-keeper  at  Les  Bois,  Switzerland. 

§  3434.  Where  persona  are  to  he  extradited  for  infamous  crimeSy  it  must  be 
proved  that  the  crime  charged  is  infamous. 

The  prosecution  then  rested,  and  the  counsel  for  the  prisoner  moved  to  dis- 
charge the  prisoner  on  several  grounds.  The  first  was  that  it  ought  to  be 
shown  that  the  punishment  for  the  offense  charged  was  infamous,  and  that  that 
had  not  been  shown.  I  think  tlmt  the  proper  construction  of  article  14  of  the 
convention  with  the  Swiss  confederation  is,  that  there  can  be  no  extradition  of 
a  person  charged  with  any  of  the  crimes  enumerated  in  that  article,  unless  such 
crime  is  subject  to  infamous  punishment  in  the  country  where  the  crime  is  com- 
mitted. It  was,  therefore,  necessary  to  show,  in  this  case,  that  the  crime  with 
which  Farez  was  charged  was  subject  to  infamous  punishment  in  Switzerland. 
That  was,  in  my  judgment,  sufficiently  shown.  The  offense  charged  was 
clearly,  according  to  the  papers,  an  offense  against  the  laws  of  the  canton  of 
Berne,  just  as  here  it  would  have  been  an  offense  against  the  laws  of  the  state 
of  New  York.  The  complaint  and  the  warrant  issued  against  the  prisoner  in 
Switzerland  sufficiently  show  that  the  crimes  charged  are  punishable  there  by 
imprisonment  in  the  state  prison,  which  must  be  held  to  be  an  infamous  pun- 
ishment. 

The  second  ground  was  that  the  charge  before  the  commissioner  was  not  the 
same  as  that  set  forth  in  the  mandate.  This  objection  has  been  already  dis- 
posed of.  The  third  ground  was  that  the  notes  alleged  to  have  been  forged 
had  not  been  produced.  That  objection,  also,  has  been  already  passed  upon. 
The  fourth  ground  was  that  the  evidence  contained  in  the  documents  produced 
was  not  sufficient  to  warrant  the  holding  of  the  accused.  I  think  that  it  was 
sufficient. 

§  3435,  In  foreign  extradition  cases,  the  accused  is  entitled  to  be  examined  as 
a  witness,  if  he  would  be  a  competent  witness  under  the  laws  of  the  state  in 
which  he  is  examined  when  charged  with  a  criminal  offense. 

The  motion  to  discharge  the  prisoner  was  denied  by  the  commissioner  in 
respect  to  each  of  the  grounds  stated.  The  counsel  for  the  defense  then  called 
the  prisoner  as  a  witness,  and  the  counsel  for  the  prosecution  objected  to  his 
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being  sworn  and  examined,  on  the  ground  that  he  was  incompetent  as  a  wit- 
ness. The  commissioner  sustained  the  objection,  and  in  that  respect,  I  think, 
he  erred.  He  ought  to  have  permitted  the  prisoner  to  be  examined.  The 
proceedings  before  a  magistrate,  in  this  district,  in  a  case  of  extradition,  most 
be  conducted  according  to  the  laws  of  the  state  of  New  York  in  the  partico- 
lars  in  which  such  proceedings  are  not  specially  regulated  by  a  statute  of  the 
United  States.  By  an  act  of  the  legislature  of  the  state  of  New  York,  passed 
May  7,  1869  (N.  Y.  Sess.  Laws  of  1869,  ch.  678),  it  is  provided  that  in  all  pro 
ceedings  in  the  nature  of  criminal  proceedings,  in  any  and  all  courts,  and  before 
any  and  all  officers  and  persons  acting  judicially,  a  person  charged  with  the  com- 
mission of  a  crime  shall  at  his  own  request,  but  not  otherwise,  be  deemed  a  com- 
petent witness.  In  this  case,  the  counsel  for  the  defense  called  the  prisoner  him- 
self as  a  witness.  It  must  be  intended  that  this  was  done  at  the  request  of  the 
prisoper,  acting  through  his  counsel.  I  think  the  prisoner  had  a  right  to  make 
his  statement  as  a  witness.  Article  13  of  the  convention  in  question  provides 
that  the  person  charged  with  the  crime  shall  be  delivered  up  only  when  the 
fact  of  the  commission  of  the  crime  shall  be  so  established  as  to  justify  his 
apprehension  and  commitment  for  trial,  if  the  crime  had  been  committed  in  the 
country  where  such  person  shall  be  found.  Applied  to  this  case,  this  provision 
requires  that,  in  order  to  warrant  the  commitment  of  the  party  for  trial,  the 
same  evidence  shall  be  required  of  the  fact  of  the  commission  of  the  crime  ia 
Switzerland  as  would  be  required  of  the  fact  of  the  commission  of  the  like 
crime,  if  it  had  been  committed  here.  The  good  sense  of  this  provision  requires 
that  the  fact  of  the  commission  of  the  crime  shall  be  established  in  such  a 
manner  and  according  to  such  forms  of  proceeding  as  would  be  required  if  the 
crime  had  been  committed  in  the  country  where  the  person  shall  be  found. 
The  word  "  country  '•  necessarily,  under  our  form  of  government,  in  carrying 
out  the  provisions  of  the  convention,  means  the  special  political  jurisdiction 
that  has  cognizance  of  the  crime.  In  this  case,  the  forms  of  proceeding  that 
must  be  observed  are  those  of  the  state  of  New  York;  and  the  prisoner  musti 
have  an  opportunity,  if  he  desires,of  making  his  own  statement  on  oath.  This 
view  is  confirmed  by  the  analogous  course  of  proceeding  which  exists  in  respect 
to  the  examination  of  offenders  charged  with  crimes  against  the  United  States. 
It  is  provided  by  section  33  of  the  judiciary  act  of  1789,  that,  for  any  crime  or 
offense  against  the  United  States,  the  offender  may,  agreeably  to  the  usual 
mode  of  process,  that  is,  mode  of  precedure,  against  offenders  in  the  state 
where  such  offender  may  be  found,  be  arrested  and  imprisoned  or  bailed,  as 
the  case  may  be,  for  trial  before  the  proper  court  of  the  United  States. 

§  3 43 6,  To  justify  the  holding  of  a  person  for  extradition^  it  is  enough  that 
the  evidence  is  snfficierit  to  coinrnit  him  for  trial. 

It  was  urged  on  the  hearing,  on  the  strength  of  an  observation  made  by  Mr. 
Justice  Nelson  in  the  case  of  Ex  parte  Kaine,  3  Blatch.,  1, 10,  that  the  evidence 
before  the  commissioner  must  be  so  full  as,  in  his  judgment,  if  he  were  sitting 
on  the  final  trial  of  the  case,  to  warrant  a  conviction  of  the  prisoner.  While 
I  always  hesitate  to  differ  with  Mr.  Justice  Nelson  in  opinion,  I  am  not  pre- 
pared to  adopt  this  view.  It  seems  to  me  to  be  in  conflict  with  the  decision  in 
the  case  of  Burr.  In  that  case  Chief  Justice  Marshall  sat  as  a  committing 
magistrate  on  the  question  as  to  whether  Burr  should  be  committed  for  trial  fur 
the  crime  of  setting  on  foot  an  expedition  against  the  territories  of  a  nation  at 
peace  with  the  United  States.     The  chief  justice  said  (1  Burr's  Trial,  11):  "On 
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an  application  of  this  kind  I  certainly  should  not  require  that  proof  which  would 
be  necessary  to  convict  the  person  to  be  committed  on  a  trial  in  chief;  nor  should 
I  even  require  that  which  should  absolutely  convince  my  own  mind  of  the  guilt 
of  the  accused;  but  I  ought  to  require,  and  I  should  require,  that  probable  cause 
be  shown ;  and  I  understand  probable  cause  to  be  a  case  made  out  by  proof, 
furnishing  good  reason  to  believe  that  the  crime  alleged  had  been  committed 
by  the  person  charged  with  having  committed  it."  The  chief  justice  acted 
upon  that  view,  and  committed  Colonel  Burr  for  trial.  The  convention,  in  the 
present  case,  says  that  the  fact  of  the  commission  of  the  crime  must  be  so 
established  as  to  justify  the  commitment  of  the  accused  for  trial,  if  the  crime 
had  been  committed  here.  The  question  before  Chief  Justice  Marshall,  in  the 
case  of  Burr,  was  merely  the  question  whether  Burr  should  be  committed  for 
trial,  and  the  question  as  to  the  extent  to  which  the  fact  of  the  commission  of 
the  crime  must  be  established.  To  say  that  the  evidence  must  be  such  as  to 
require  the  conviction  of  the  prisoner  if  he  were  on  trial  before  a  petit  jury 
would,  if  applied  to  cases  of  extradition,  be  likely  to  work  great  injustice.  The 
theory  on  which  treaties  for  extradition  are  made  is  that  the  place  where  a 
crime  was  committed  is  the  proper  place  in  which  to  try  the  person  charged 
with  having  committed  it;  and  nothing  is  required  to  warrant  extradition  ex- 
cept that  sufficient  evidence  of  the  fact  of  the  commission  of  the  crime  shall  be 
produced  to  justify  a  commitment  for  trial  for  the  crime.  In  acting  under 
section  33  of  the  judiciary  act  of  1789  in  regard  to  offenses  against  the  United 
States,  a  committing  magistrate  acts  on  the  principle  that,  in  substance,  after 
an  examination  into  the  matter,  and  proper  opportunity  for  the  giving  of  tes< 
timony  on  both  sides,  there  is  reasonable  ground  to  hold  the  accused  for  trial. 
The  contrary  view  would  lead  to  the  conclusion  that  the  accused  should  not  be 
given  up  to  be  tried  in  the  country  in  which  the  offense  was  committed,  the 
country  where  the  witnesses  on  both  sides  are  presumptively  to  be  found,  but 
should  be  tried  in  the  country  in  which  he  may  happen  to  be  found.  Such  a 
result  would  entirely  destroy  the  object  of  such  treaties. 

The  record  shows  that  a  motion  was  made  to  the  commissioner,  on  the  part 
of  the  prisoner,  to  adjourn  the  further  hearing  of  the  case  for  a  sufficient  length  ^ 
of  time  to  allow  the  prisoner  to  send  for  and  obtain  evidence  from  Switzerland, 
to  be  used  on  the  examination,  and  that  the  prisoner  be  admitted  to  bail.  This 
motion  was  denied,  and  properly;  for  no  sufficient  foundation  had  been  laid 
for  it  at  that  time.  Afterwards,  the  counsel  for  the  prisoner  renewed  the 
motion  for  an  adjournment  for  a  sufficient  length  of  time  to  allow  the  prisoner 
to  send  for  and  obtain  evidence  from  Switzerland,  and,  in -support  of  such  mo- 
tion, read  the  affidavits  of  the  prisoner  and  of  another  person.  The  motion 
was  denied,  and  properly;  for  the  affidavits  do  not  show  that  there  is  any  evi- 
dence, either  oral  or  documentary,  on  the  part  of  the  prisoner,  that  exists  or  is 
accessible,  or  is  likely  to  be  obtained.  No  magistrate  would,  on  such  affida- 
vits, have  been  justified  in  granting  the  motion.  At  the  same  time,  if  the 
prisoner  desires  to  be  examined  himself,  or  to  have  any  witnesses  examined 
whom  he  shall  produce,  he  ought  to  have  the  opportunity  to  examine  them. 
The  counsel  for  the  prisoner  having  stated  that  he  had  no  other  evidence  to 
offer  on  the  part  of  the  defense,  the  commissioner  held  that  the  evidence  pro- 
duced was  sufficient  to  sustain  the  charge  made,  and  that  the  prisoner  should 
stand  committed  to  await  the  order  of  the  proper  executive  authority  of  the 
United  States.    Under  such  commitment  he  is  now  held  by  the  marshal. 
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§  3437.  'Where  a  commu9wneT  in  an  extradition  case  improperly  rejected  the 
testimony  of  the  aceusedy  the  commitment  was  set  aside^  and  a  hearing  de  novo 
ordered, 

I  believe  I  have  considered  every  question  which  has  been  raised  in  the  case. 
I  think  that  the  only  error  which  the  commissioner  made  was  the  one  which  I 
have  pointed  out,  of  not  permitting  the  prisoner  to  be  examined  as  a  witness 
for  himself.  Although,  under  the  laws  of  the  United  States,  a  person  on  trial 
for  a  crime  before  a  petit  jury  cannot  be  a  witness  for  himself,  yet  the  prelim- 
inary examination  of  an  offender  against  the  laws  of  the  United  States  must 
be  conducted  according  to  the  mode  of  procedure  which  prevails  in  the  state 
where  such  offender  is  found;  and  a  like  rule  is  to  be  observed  under  a  treaty 
of  extradition  like  the  one  now  under  consideration. 

The  prisoner  must  be  discharged  from  custody  under  the  final  commitment 
by  the  commissioner;  but  he  is  properly  held  under  the  warrant  of  arrest,  and 
must  be  remanded  to  the  custody  of  the  marshal  thereunder.  The  proper 
course  will  be  to  proceed  with  the  examination  before  the  commissioner  de 
novo.     Oixlered  accordingly. 

IN  RE  FAREZ. 
(Circuit  Court  for  New  York :  7  Blatchf ord,  84W50.    1860. ) 

Opinion  by  Blatchfoed,  J. 

STATEME]srr  OF  Facts. —  On  the  6th  of  November,  1869,  a  writ  of  habeas  cor- 
pus was  allowed  by  me,  directed  to  the  marshal  of  the  United  States  for  this 
district,  and  returnable  before  this  court  on  the  10th  of  November,  1869,  at  11 
o'clock  A.  M.,  commanding  the  marshal  to  produce  the  body  of  Francois  Farez 
at  that  time  before  this  court,  together  with  the  time  and  cause  of  his  imprison- 
ment and  detention.  This  writ  was  issued  on  a  petition,  signed  and  verified  by 
Farez,  which  sets  forth  that  he  has  been,  since  the  15th  of  October,  1809,  de- 
tained, and  imprisoned,  and  restrained  of  his  liberty  by  the  said  marshal,  on  a 
warrant,  a  copy  of  which  is  annexed  to  the  petition,  issued  by  Charles  W. 
Newton,  Esq.,  described  in  said  warrant  as  "a  commissioner  appointed  by  the 
circuit  court  of  the  United  States  for  the  southern  district  of  New  York,  being 
a  magistrate,"  under  pretext  of  the  provisions  of  the  general  convention  of 
friendship,  reciprocal  establishments,  commerce,  and  for  the  surrender  of  fugi- 
tive criminals,  bat  ween  the  United  Statesof  America  and  the  Swiss  confedera- 
tion, concluded  and  signed  at  the  city  of  Berne,  on  the  25th  of  November, 
1850,  against  the  petitioner,  as  a  person  charged  with  one  or  more  of  the 
offenses  named  in  the  provisions  of  the  said  convention,  having  fled  from  the 
jurisdiction  of  the  Swiss  confederation.  The  petition  alleges  that  the  imprison- 
ment is  illegal  for  want  of  jurisdiction  in  the  said  commissioner  over  the  person 
of  the  petitioner,  or  the  subject-matter  aforesaid. 

The  warrant  referred  to  is  dated  on  the  8th  of  October,  1869.  It  does 
not  describe  the  official  position  of  the  commissioner  issuing  it,  except  as  before 
stated,  nor  does  it  contain  any  statement  that  any  requisition  has  been  made, 
under  the  authority  of  the  Sv^riss  confederation,  upon  the  government  of  the 
United  States,  for  the  apprehension  and  committal  of  Farea,  or  that  any 
authority  has  been  given  by  the  government  of  the  United  States  for  that  pur- 
pose. The  warrant  recites  that,  in  accordance  with  the  said  convention,  com- 
plaint has  been  made,  under  oath,  by  the  Honorable  Louis  PhiIif>pedeLuze) 
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consul  of  the  Swiss  confederation  at  New  York,  before  the  said  commissioner, 
and  by  him,  the  said  consul,  presented  to  the  said  commissioner,  charging 
Farez  with  having,  in  the  course  of  the  year  1869,  or  heretofore,  and  after  the 
date  of  the  said  convention,  committed,  within  the  jurisdiction  of  the  Swiss  con- 
federation, the  crimes  of  forgery,  the  emission  of  forged  papers,  and  the  utter- 
ance thereof;  that  said  crimes,  and  each  and  every  of  them,  are  contrary  to 
the  laws  of  the  said  Swiss  confederation,  and  by  such  laws  subject  to  infa- 
mous punishment,  and  to  punishment  by  imprisonment  in  the  state  prison;  that 
the  said  Farez  has,  since  the  commission  of  the  said  crimes,  fled  from  the  juris- 
diction of  the  Swiss  confederation;  that  he  is  now  within,  and  will  be  found 
within,  the  territories  or  limits  of  the  United  States  of  America;  and  that  the 
said  crimes,  and  each  and  every  of  them,  are  enumerated  and  provided  for  in 
the  said  convention.  The  warrant  is  directed  to  the  marshals  of  the  United 
States,  respectively,  for  any  district,  and  to  their  deputies,  or  to  the  deputies  of 
any  of  said  marshals,  or  to  any  of  said  deputies,  and  commands  them,  and  each 
and  every  of  them,  in  the  name  of  the  president  of  the  United  States,  to  appre- 
hend the  said  Farez,  and  bring  him  forthwith  before  the  said  commissioner,  at 
the  city  of  New  York,  or  before  some  other  magistrate,  to  the  end  that  the 
evidence  of  the  criminality  of  the  said  Farez  may  be  heard  and  considered,  pur- 
suant to  the  said  convention,  and  the  acts  of  congress  in  such  case  made  and 
provided.  ^ 

The  marshal  made  a  written  return  to  the  said  writ  at  the  time  appointed,  as 
follows:  "In  return  to  the  within  writ,  I  hereby  produce  the  within  named 
Francois  Farez,  and  I  hereby  certify  that  he  is  in  my  custody  and  detention 
by  virtue  of  the  two  warrants  issued  by  the  commissioner,  Charles  W.  Newton, 
and  which  are  herewith  also  produced;  and  that  the  said  Farez  was  arrested 
by  me  under  one  of  the  said  warrants,  dated  October  8,  1869,  on  the  15th  of 
said  October,  and  on  the  other  warrant,  dated  November  9,  1869,  on  the  10th 
of  said  November.     November  10,  1869,  S.  R  Harlow,  U.  S.  Marshal." 

The  warrant  dated  November  9,  1869,  is  issued,  like  the  first  one,  in  the 
name  of  the  president,  and  is  addressed  in  the  same  manner.  It  differs  from 
the  first  warrant,  in  describing  the  commissioner  issuing  it  as  "a  commissioner 
appointed  by  the  circuit  court  of  the  United  States  for  the  southern  district  of 
New  York,  being  a  magistrate  and  a  commissioner  specially  appointed  to  exe- 
cute the  act  of  congress  entitled  *An  act  for  giving  effect  to  certain  treaty 
stipulations  between  this  and  foreign  governments,  for  the  apprehension  and 
delivery  up  of  certain  offenders,'  approved  August  12, 1848,  and  the  act  entitled 
*  An  act  to  amend  an  act  for  giving  effect  to  certain  treaty  stipulations  between 
this  and  foreign  governments,  for  the  apprehension  and  delivery  up  of  certain 
offenders,'  approved  June  22,  1860."  It  also  recites  that  the  complaint  made 
by  the  consul  to  the  commissioner  charges  Farez  with  having  committed  the 
crimes  in  question,  with  intent  to  obtain  gain  for  himself,  and  also  with  the 
intent  to  cheat*  injure  and  defraud  the  Swiss  confederation,  and  some  person  and 
persons  to  him,  the  said  consul,  unknown;  that  the  forged  papers  emitted  were 
forged  commercial  papers,  and  were  to  the  amount  of  thirty  thousand  francs,  or 
thereabouts;  and  that,  heretofore,  pursuant  to  the  thirteenth  and  fourteenth 
articles  of  ti^e  said  convention,  John  Ilitz,  Esq.,  political  agent  and  consul-gen- 
eral of  Switzerland,  the  Swiss  •confederation,  appointed  and  accredited  to  the 
government  of  the  United  Slates,  made  application  to  the  said  government  for 
the  arrest  of  said  Farez,  charged  with  the  said  crimes  of  forgery,  the  emission 
of  forged  commercial  papers  and  the  utterance  thereof,  committed  within  the 
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jurisdiction  of  the  Swiss  confederation,  and  an  alleged  fugitive  from  the  justice 
of  said  confederation,  and  who  is  believed  to  be  within  the  jurisdiction  of  the 
United  States,  and  that,  upon  the  said  application,  the  government  of  the 
United  States  did,  on  the  28th  of  October,  1SG9,  issue  under  the  hand  of 
tbe  secretary  of  state  of  the  United  States,  and  under  the  seal  of  the  depart- 
ment of  state  affixed,  a  mandate  directed  to  any  justice  of  the  supreme  court 
of  the  United  States,  any  judge  of  the  district  oourt  of  the  United  States  in  any 
district,  any  judge  of  the  supreme  or  su|>erior  court  in  any  state,  or  to  any 
commissioner  specially  appointed  to  execute  the  acts  of  congress  aforesaid, 
reciting  that  it  appears  proper  that  the  said  Farez  should  be  apprehended  aad 
the  case  examined  in  the  mode  provided  b}'  the  acts  of  congress  aforesaid,  and 
authorizing  the  said  officers,  or  any  of  them,  to  whom  the  same  is  directed,  of 
whom  the  said  commissioner  is  one,  to  cause  the  necessary  proceedings  to  be 
had  in  pursuance  of  the  said  acts  of  congress,  in  order  that  the  evidence  of  the 
criminality  of  the  said  Farez  may  be  heard  and  considered,  and,  if  deemed  suffi- 
cient to  sustain  the  charge,  that  the  same  may  be  certified,  together  with  a 
copy  of  all  the  proceedings,  to  the  secretary  of  state,  that  a  warrant  may  issue 
for  his  surrender,  pursuant  to  the  said  convention.  In  all  other  respects  the 
second  warrant  recites  the  complaint  made  before  the  commissioner,  and  the 
proceedings  preliminary  to  the  issuing  of  such  warrant,  in  the  same  terms  in 
which  they  are  recited  in  the  first  warrant.  The  mandator}^  part  of  the  second 
warrant  is  substantially  the  same  as  that  of  the  first  warrant. 

The  return  of  the  n^^-rshal  was  traversed  by  the  petitioner.  The  traverse 
avers  that  the  warrant  of  November  9,  1869,  was  served  on  the  petitioner 
while  he  was  in  custody  under  this  writ  of  habeas  corpus,  and  that  sucn  service 
was,  therefore,  void  and  of  no  effect.  It  also  avers  that  the  said  last-named 
warrant  is  void  for  the  following  reasons:  (1)  The  magistrate  had  no  jurisdic- 
tion to  issue  the  warrant,  because  no  sufficient  complaint  had  been  presented 
to  him  at  the  time  the  warrant  was  issued.  (2)  The  complaint  does  not  make 
out  a  case  against  Farez,  giving  jurisdiction  to  the  commissioner.  (3)  Tbe 
oomplaint  is  based  entirely  on  a  warrant,  or  pretended  warrant,  of  arrest,  issued 
by  one  Brossard,  which  last-named  warrant  is  entirely  insufficient  in  law  to 
authorize  any  proceedings  against  Farez.  (4)  The  said  warrant  of  said  Bros- 
sard shows  that  Farez  has  not  been  charged  with  any  of  the  offenses  enumer- 
ated in  the  convention,  and  it  appears  on  the  face  of  the  said  last-named  war- 
rant that  there  was  no  charge  made  against  him  of  having  committed  forgery, 
or  any  other  offense  for  which  he  could  be  extradited.  (5)  There  being  no 
warrant  of  arrest  issued  against  Farez  in  the  country  where  the  alleged  crimes 
were  committed,  there  was  and  is  no  jurisdiction  on  the  part  of  the  commissioner 
to  issue  the  said  warrants,  or  either  of  them,  issued  by  him.  The  traverse 
further  avers  that  the  only  warrant  issued  against  Farez  in  such  country^  is  the 
said  warrant  of  said  Brossard,  and  is  the  same  warrant  referred  to  by  the 
Swiss  consul  in  his  complaint,  and  is  now  in  the  possession  of  (he  said  consul, 
and  is  referred  to  as  a  part  of  the  traverse,  and  the  consul  is  called  upon  to 
produce  the  said  warrant,  and  also  the  complaint  on  which  the  commissioner 
issued  his  two  w^arrants. 

To  this  traverse  the  Swiss  consul  made  a  written  reply,  denying:  (1)  That 
the  warrant  of  November  9th  was  served  on  ^Farez  while  he  was  in  custody 
under  the  writ  of  habeas  corpxcs,  or  that  the  service  of  sa^d  warrant  was  void^ 
or  that  the  said  warrant  is  void  for  any  of  the  reasons  averred  in  the  traverse, 
or  that  the  magistrate  had  no  jurisdiction  to  issue  the  said  wairant.     (2)  That 
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the  complaint  does  not  make  out  a  case  against  Farez,  giving  jurisJiotion  lo  the 
commissioner.  (3)  That  the  complaint  is  based  entirely  on  a  warrant  of  arrest 
issued  by  one  Brossard,  or  that  said  warrant  is  insufficient  in  law  to  authorize 
any  proceedings  against  Farez.  (4)  That  the  said  warrant  of  said  Brossard 
shows  that  Farez  has  not  been  charged  with  any  of  the  offenses  enumerated  in 
the  treaty,  or  that  it  appears  on  the  face  of  the  warrant  that  there  was  no 
charge  made  against  Farez  of  having  committed  forgery,  or  any  other  offense 
for  which  he  could  be  extradited.  (5)  That  there  was  no  warrant  of  arrest 
issued  against  Farez  in  the  country  where  the  alleged  crimes  were  committed, 
or  that  there  was  or  is  on  that  account  no  jurisdiction  on  the  part  of  the  com- 
missioner to  issue  the  two  warrants  issued  by  him,  or  either  of  them,  or  that 
the  only  order  or  warrant  issued  against  Farez  in  said  country  is  the  said  war- 
rant of  said  Brossard.  The  reply  avers  that  a  sufficient  complaint  was  pre- 
sented to  the  magistrate  at  the  time  the  warrant  of  November  9th  was  issued; 
that  one  of  the  warrants  issued  against  Farez  is  a  warrant  of  said  Brossard; 
and  that  said  last-mentioned  warrant  is  the  warrant  of  arrest,  or  a  warrant  of 
arrest,  referred  to  by  the  Swiss  consul  in  his  complaint,  and  is  now  in  his 
possession. 

Upon  the  issues  thus  raised  testimony  was  taken  before  the  court.  The 
original  warrant  issued  by  the  commissioner  on  the  8th  of  October,  1869,  was 
put  in  evidence.  By  indorsements  made  on  it  by  the  commissioner,  it  appears 
that,  on  the  18th  of  October,  1869,  Farez  appeared  before  him,  and  the  exam- 
ination of  the  matter  was  adjourned  to  the  1st  of  XQvember,  1869,  and  Farez 
was  remanded  in  the  mean  time  to  the  custody  of  the  marshal;  that  Farez 
was  again  produced  before  the  commissioner  on  the  1st  of  November,  1869,  and 
the  examination  was  adjourned  until  the  4th  of  November,  1869,  and  Farez 
was  remanded  in  the  mean  time  to  the  custody  of  the  marshal;  and  that,  on 
the  8th  of  November,  1869,  the  examination  in  the  matter  was  adjourned  to 
the  4:th  of  December,  1869.  No  proceeding  took  place  under  the  second  war- 
rant, except  the  arrest  of  Farez  under  it.  The  writ  of  hahem  corpus  was  served 
upon  the  iparshal  before  he  arrested  Farez  under  the  second  warrant.  The 
warrant  of  arrest  referred  to  in  the  traverse  and  the  reply,  as  issued  by  one 
Brossard,  was  put  in  evidence.  It  is  in  French,  and  purports  to  have  been 
issued  by  Justin  Brossard,  president  of  the  tribunal  of  the  district  of  Franches 
Montagues,  examining  magistrate,  on  the  3d  of  October,  1869.  It  is  headed: 
"  Order  of  arrest,  and  demand  of  extradition."  It  orders  and  requires  all  public 
officers  to  arrest  and  take  to  some  prison  in  said  district  Francois  Farez,  farrier 
and  hotel  keeper,  residing  at  Bois,  whence  he  lately  clandestinely  departed,  tak- 
ing with  him  securities  to  a  considerable  amount,  and  then  started  for  America, 
with  the  intention  of  going  to  New  York  by  the  vessel  Atalanta,  from  Havre, 
on  the  28th  of  September,  1869.  It  then  avers  that  the  said  Farez  is  accused 
of  fraudulent  bankruptcy,  ^^et  de phosieurs  faux  en  ecriture  de  commerce^'*  and 
has  been  declared  bankrupt  by  decree  of  the  tribunal  of  commerce  of  the  1st  of 
October,  1869.  It  then  says:  "By  virtue  of  the  treaty  of  extradition  between 
Switzerland  and  the  United  States  of  America,  dated  the  25th  of  November, 
1850,  and  the  7th  of  January,  1856,  we  request  the  competent  authorities  to 
take  the  most  urgent  steps  to  arrest  the  accused  Farez,  who  is  accompanied  by 
his  wife  and  two  children,  before  he  sets  foot  on  American  territory,  and, 
after  his  arrest,  to  safely  keep  all  the  securities  which  shall  have  been  found  in 
bis  possession,  or  in  the  possession  of  any  one  accompanying  him.  It  is  of 
great  importance,  in  the  interest  of  public  policy,  to  have  the  accused  brought 
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before  the  nndorsigned  judge,  a  great  number  of  creditors  claiming  his  imm.- 
iliate  extradition."  Considerable  testimony  was  given  before  the  court  as  to  tho 
meaning  of  the  French  words  '^faux  en  ecriture  de  comynerce.^^  The  counsel  for 
the  Swiss  consul  contended  that  the  words  mean  forgery  of  commercial  writ- 
ings, including  bills  of  exchange,  promissory  notes,  bills  of  lading,  and  other 
written  commercial  instruments,  as  well  as  entries  in  books  of  account,  in  which 
records  of  commercial  transactions  are  kept.  The  counsel  for  Farez  contended 
that  the  words  ^^faux  en  ecriture  de coynmerce^'^  mean  only  falsifications  of  com- 
mercial waitings,  that  is,  falsifications  of  entries  in  books  in  which  records  of 
commercial  transactions  are  kept;  and  that  a  forgery  of  a  bill  of  exchange,  or 
a  promissory  note,  or  other  written  commercial  instrument,  is  not  a  ''^ faux  en 
ecriture  de  commerce^^^  but  comes  under  the  head,  in  the  Code  Napoleon,  which 
is  the  Swiss  law,  of  a  ^^faux  en  ecriture priveeP  The  complaint  on  which  the 
second  warrant  was  issued  by  the  commissioner  was  also  put  in  evidence.  It 
is  made  by  Mr.  de  Luze,  consul  of  the  Swiss  confederation  at  New  York,  and 
states  that  Farez  is  charged  with  having,  in  the  course  of  the  year  1S69,  or 
heretofore,  and  after  the  date  of  the  said  convention,  committed,  within  the 
jurisdiction  of  the  Swiss  confederation,  "  the  crimes  of  forgery,  the  emission  of 
forged  commercial  papers,  and  the  utterance  thereof,  to  the  amount  of  thirty 
thousand  francs,  or  thereabouts."  It  also  states  that  the  complainant,  as  such 
consul,  charges  Farez  with  having  committed,  within  the  jurisdiction  of  the 
Swiss  confederation,  those  crimes  to  that  amount;  that  those  crimes,  and  each 
and  every  of  them,  are  contrary  to  the  laws  of  the  Swiss  confederation,  and  by 
such  laws  subject  to  infamous  punishment,  and  punishment  by  imprisonment  in 
the  state  prison,  and  are  enumerated  and  provided  for  in  the  said  convention; 
that  a  warrant  of  arrest  against  the  said  Farez,  on  account  of  the  said  crimes, 
has  been  issued  by  the  proper  and  competent  judicial  authority  for  the  purpose, 
in  the  jurisdiction  of  the  Swiss  confederation;  and  that  said  Farez  has,  since 
the  commission  of  the  said  crimes,  fled  from  the  Swiss  confederation  to  the 
United  States,  and  is  within,  and  is  to  be  found  within,  the  territories  or  limits 
of  the  United  States.  It  then  sets  forth  the  application  made  to  the  govern- 
ment of  the  United  States  by  the  political  agent  and  consul-general  of  the 
Swiss  confederation,  for  the  arrest  of  Farez,  and  the  issuing  by  the  government 
of  the  United  States,  on  the  28th  of  October,  1S69,  of  the  mandate  before  re- 
ferred to.  It  then  states  that  the  complainant,  as  such  consul,  applies  for  the 
extradition  of  tho  said  Farez,  in  pursuance  of  the  said  convention,  and  that  a 
warrant  issue  for  his  apprehension  according  to  the  said  convention  and  the 
acts  of  congress  in  said  case  made  and  provided. 

The  convention  in  question,  which  bears  date  on  the  25th  of  November,  1850, 
and  the  ratifications  of  which  were  exchanged  on  the  8th  of  November,  1855, 
provides  as  follows  (11  U.  S.  Stat,  at  Large,  593):  "Article  13.  The  United 
States  of  America  and  the  Swiss  confederation,  on  requisitions  made  in  their 
name  through  the  agency  of  their  respective  diplomatic  or  consular  agents, 
shall  deliver  up  to  justice  persons  who,  being  charged  with  the  crimes  enumer- 
ated in  the  following  article,  committed  within  the  jurisdiction  of  the  requiring 
party,  shall  seek  asylum  or  shall  be  found  within  the  territories  of  the  other: 
Provided^  that  this  shall  be  done  only  when  the  fact  of  the  commission  of  the 
crime  shall  be  so  established  as  to  justify  their  apprehension  and  commitment 
for  trial  if  the  crime  had  been  committed  in  the  country  where  the  persons  so 
accused  shall  be  found."  The  fourteenth  article  provides  that  forgery,  or  the 
emission  of  forged  papers  (in  the  French  version  of  the  treaty,  ^^lefauXyy 
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compris  remission  de  faux  papiers),  shall  be  among  the  crimes  for  which,  when 
such  crimes  are  subject  to  infamous  punishment,  a  person  who  is  charged  with 
any  of  them  shall  be  delivered  up  according  to  the  provisions  of  the  conven- 
tion. The  fifteenth  article  provides  that,  on  the  part  of  the  United  States,  the 
surrender  shall  be  made  only  by  the  authority  of  the  executive  thereof. 

The  act  of  August  12,  1848,  section  1  (9  U.  S.  Stat,  at  Large,  302),  pro- 
vides "that,  in  all  cases  in  which  there  now  exists,  or  hereafter  may  exist,  any 
treaty  or  convention  for  extradition  between  the  government  of  the  United 
States  and  any  foreign  government,  it  shall  and  may  be  lawful  for  any  of  the 
justices  of  the  supreme  court,  or  judges  of  the  several  district  courts  of  the 
United  States,  and  the  judges  of  the  several  state  courts,  and  the  commis- 
sioners authorized  so  to  do  by  any  of  the  courts  of  the  United  States,  are 
hereby  severally  vested  with  power,  jurisdiction  and  authority,  upon  complaint 
made  under  oath  or  affirmation,  charging  any  person  found  within  the  limits 
of  any  state,  district  or  territory,  with  having  committed,  within  the  jurisdic- 
tion of  any  such  foreign  government,  any  of  the  crimes  enumerated  or  pro- 
vided for  by  any  such  treaty  or  convention,  to  issue  his  warrant  for  the 
apprehension  of  the  person  so  charged,  that  he  may  be  brought  before  such 
judge  or  commissioner,  to  the  end  that  the  evidence  of  criminality  may  be 
heard  and  considered ;  and  if,  on  such  hearing,  the  evidence  be  deemed  suffi- 
cient by  him  to  sustain  the  charge,  under  the  provisions  of  the  proper  treaty 
or  convention,  it  shall  be  his  duty  to  certify  the  same,  together  with  a  copy  of 
all  the  testimony  taken  before  him,  to  the  secretary  of  state,  that  a  warrant 
may  issue,  upon  the  requisition  of  the  proper  authorities  of  such  foreign  gov- 
ernment, for  the  surrender  of  such  person,  according  to  the  stipulations  of  said 
treaty  or  convention;  and  it  shall  be  the  duty  of  said  judge  or  commissioner 
to  issue  his  warrant  for  the  commitment  of  the  person  so  charged,  to  the  proper 
gaol,  there  to  remain  until  such  surrender  shall  be  made." 

It  was  contended  on  the  hearing,  by  the  counsel  for  Farez: 

(1)  That  the  first  warrant  issued  by  the  commissioner  is  void,  because  it  does 
not  show  on  its  face,  that  the  commissioner  is  an  officer  authorized  to  act  as  a 
commissioner  under  the  act  of  August  12,  1848; 

(2)  That  the  first  warrant  is  void  because  it  does  not  show  that  a  requisition 
has  been  made  in  the  name  of  the  Swiss  confederation,  through  the  medium 
of  its  proper  diplomatic  or  consular  agent,  upon  the  United  States,  for  the 
arrest  or  delivery  up  of  Farez,  or  that  any  authority  has  been  given  by  the 
government  of  the  United  States  for  the  apprehension  or  arrest  of  Farez; 

(3)  That  the  second  warrant  is  void  on  its  face,  because  it  does  not  show 
that  a  mandate  for  the  apprehension  of  Farez  has  been  issued  by  the  president 
of  the  United  States,  under  the  great  seal  of  the  United  States,  but  only  shows 
that  the  same  has  been  issued  by  the  government  under  the  hand  of  the  secre- 
tary of  state  and  under  the  seal  of  the  department  of  state; 

(4)  That  the  arrest  of  Farez  by  the  marshal  under  the  second  warrant  is  void, 
and  the  second  warrant  is  no  authority  for  holding  Farez  under  arrest,  because 
it  appears  that  he  was  arrested  by  the  marshal  under  the  second  warrant  after 
this  writ  of  habeas  corpus  was  served  upon  the  marshal; 

(5)  That  the  complaint  upon  which  the  second  warrant  was  issued  does  not 
contain  sufficient  facts  to  authorize  the  issuing  of  such  w^arrant; 

(6)  That  there  is  no  sufficient  description  of  ai^y  offense  specified  in  the  con- 
vention, in  the  warrant  of  arrest  issued  agaitviNV  Tatez  in  the  jurisdiction  of  the 
Swiss  confederation. 
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§  3  438.  The  warrant  imist  show  that  the  commissioner  was  authorized  to 
isffue  it. 

The  first  warrant  issued  against  Farez  is,  in  my  judgment,  void,  because  it 
does  not  show  on  its  face  that  the  commissioner  issuing  it  is  a  commissioner 
authorized  by  a  court  of  the  United  States  to  issue  such  .warrant.  The  pro- 
ceeding is  a  special  proceeding,  instituted  under  the  convention  and  the  act  of 
August  12,  1848,  and  the  fact  that  the  commissioner  who  issues  the  warrant  fs, 
within  the  said  act,  a  commissioner  authorized  so  to  do  by  a  court  of  the  United 
States,  is  a  jurisdictional  fact,  and  should  be  set  forth  on  the  face  of  the  war- 
rant. 

§  343i).  The  judiciary  cannot  act  xvithout  a  previous  requisition  upon  our 
government.     The  facts  must  appear  i?i  the  warrant. 

It  is  the  law  of  this  circuit  that  the  judiciary  possess  no  jurisdiction  toenter- 
tain  proceedings,  under  any  treaty  or  convention  between  the  United  States 
and  a  foreign  government,  for  the  apprehension  and  committal  of  any  alleged 
fugitive  from  justice,  whose  extradition  is  demanded  by  such  foreign  govern- 
ment, without  a  previous  requisition  having  been  made  under  the  authority  of 
the  foreign  government,  upon  the  government  of  the  United  States,  and  the  au- 
thority of  the  latter  government  obtained,  to  apprehend  such  fugitive.  Ex  parte 
Kaine,  3  Blatch.,  1;  Fn  re  Henrich,  5  Blatch.,  414,  425  (§§  3447-53,  infra).  In 
the  latter  case  it  is  said :  *'  U  would  seem  indisptMisable  that  a  demand  for  the  sur- 
render of  the  fugitive  should  be  first  made  upon  the  executive  authorities  of  the 
government,  and  a  mandate  of  the  president  be  obtained,  before  the  judiciary  is 
called  upon  to  act."  As  the  proceeding  is  a  special  proceeding,  I  think  it  is  neces- 
sary, not  only  that  the  complaint  made  to  the  commissioner,  upon  which  the  ' 
warrant  is  asked,  should  show  that  such  a  requisition  has  been  made  upon  the 
government  of  the  United  States  and  such  authority  obtained  from  it,  but  that ;  ' 
those  facts  should  also  be  set  forth  on  the  face  of  the  warrant.  As  the  first  \ 
warrant  contained  no  such  allegation  it  is  not  valid.  I 

§  3440«  The  mandate  in  extradition  cases  may  he  made  iy  the  president  through       I 
the  medium  of  the  state  dejhirtmeni.  I 

The  mandate  recited  in  the  second  warrant  and  in  the  complaint  upon  which  i 
the  second  warrant  issued,  as  the  authority  from  the  government  of  the  Unitai  i 
States  for  the  arrest  of  Farez,  upon  the  application  therefor  made  to  it  by  the  j 
Swiss  confederation,  is  a  sufficient  mandate.  The  objection  taken  is,  that  the  | 
mandate  is  stated  in  the  complaint  and  the  warrant  to  have  been  issued  b}^  | 
the  government  of  the  United  States  under  the  hand  of  the  secretary  of  state 
and  the  seal  of  the  department  of  state,  and  not  under  the  hand  of  the  presi- 
dent and  the  great  seal  of  the  United  States.  The  executive  authority  of  the 
United  States,  particularly  in  its  intercourse  with  foreign  powers  and  in  matters 
which  concern  foreign  relations,  acts  through  the  medium  of  the  secretary  of 
state  and  the  seal  of  that  department;  and  the  allegation,  in  the  complaint  anil 
the  warrant,  that  the  government  of  the  United  States  issued  the  mandate,  under 
the  hand  of  the  secretary  of  state  and  the  seal  of  the  department  of  state,  is  a 
sufficient  allegation  that  the  mandate  was  issued  by  the  executive  authority.  The 
point  taken  in  the  case  of  Ex  parte  Kaine  was,  that  the  proceedings  for  the  ap- 
prehension of  the  fugitive  could  not  be  initiated  by  the  judicial  department  of 
the  government,  or  by  any  department  of  the  government  except  the  executive. 
A  mandate  issued  by  the  government  under  the  hand  of  the  secretary  of  state 
and  the  seal  of  the  department  of  state  is  issued  by  the  executive  department 
of  the  government.     The  practice  of  the  executive  department  to  act  through 
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the  department  of  state  in  performing  executive  acts  of  the  character  of  that 
in  question,  has  been  recognized  throughout  the  history  of  the  government 
from  the  earliest  time.  The  fifteenth  article  of  the  convention  in  question 
provides  that  the  surrender  of  a  fugitive  on  the  part  of  the  United  States  shall 
be  made  only  by  the  authority  of  the  executive  thereof;  and  yet  the  act  of 
August  12,  1848,  provides  that,  if  the  magistrate  who  issues  the  warrant 
deems  the  evidence  which  he  takes  under  it  sufficient  to  sustain  the  charge  un- 
der the  provisions  of  the  proper  convention,  it  shall  be  his  duty  to  certify  the 
same  to  the  secretary  of  state,  that  a  warrant  may  issue;  and  the  third  section 
of  the  same  act  provides  that  it  shall  be  lawful  for  the  secretary  of  state,  under 
his  hand  and  seal  of  office,  to  order  the  fugitive  to  be  delivered  to  the  person 
authorized  by  the  foreign  government  to  receive  him.  This  clearly  shows  the 
understanding  of  congress  that  the  executive  department,  in  carrying  out 
treaty  stipulations  between  this  government  and  foreign  governments  for  the 
apprehension  and  delivery  up  of  alleged  criminals,  is  to  act  through  the  instru- 
mentality of  the  department  of  state;  and  if  the  final  order  for  extradition, 
upon  which  the  party  is  to  be  taken  out  of  the  United  States  into  the  territo- 
ries of  the  foreign  government,  can  be  made  by  the  executive  authority  of  the 
United  States  through  the  instrumentality  of  the  department  of  state,  a  fortiori^ 
a  preliminary  mandate  for  the  arrest  of  the  party  can  be  made  by  the  execu- 
tive authority  of  the  United  States  through  the  medium  of  the  same  depart- 
ment. 

§  3441.  The  marshal  has  no  right  during  the  pendency  of  a  writ  of  habeas 
carpus  to  arrest  a  party  upon  any  warrant  not  in  his  hands  at  the  time  the  writ 
was  served  upon  him. 

The  writ  of  habeas  corpus  having  been  issued  on  the  6th  of  November,  com- 
manding the  marshal  to  produce  the  body  of  Farez  on  the  10th  of  November, 
at  11  o'clock  A.  M.,  Farez  must  be  considered  as  being,  under  said  writ,  in  the 
custody  of  the  court,  at  least  from  the  time  the  writ  was  served  on  the 
marshal,  and  the  marshal  had  no  right,  after  that  time,  during  the  pendency  of 
the  writ,  to  arrest  Farez  upon  any  new  warrant,  or  upon  any  warrant  not  in 
his  hands  at  the  time  the  wvxt  was  served  upon  him.  The  return  by  the  mar- 
shal, at  the  day  and  hour  specified  in  the  writ  as  the  time  for  the  return  thereof, 
states  that  he  arrested  Farez  on  the  10th  of  November,  under  the  warrant 
dated  on  the  9th  of  November.  It  appears  in  evidence  that  the  writ  was 
served  on  the  marshal  prior  to  the  time  when  he  arrested  Farez  under  the  war- 
rant of  the  9th  of  November.  Such  arrest  on  the  second  warrant  was,  there- 
fore, illegal.  Farez  was  entitled  to  have  the  question  determined  as  to  the 
lawfulness  of  his  imprisonment  and  detention  by  virtue  of  the  process  on 
-which  he  was  claimed  to  be  held  at  the  time  the  writ  of  habeas  corpus  was 
served  on  the  marshal.  The  proceedings  under  the  writ  had  relation  to  at  least 
as  early  a  period  as  that.  When  the  question  of  the  lawfulness  of  the  deten- 
tion under  the  first  warrant  should  have  been  disposed  of,  then  the  marshal 
could  properly  proceed  to  execute  the  second  warrant,  but  not  before. 

§  3442.    What  a  sufficient  allegation  of  the  offense  in  the  complaint. 

The  complaint  upon  which  the  second  warrant  was  issued  is  defective  in  its 
<;harge  of  crime  against  Farez;  and  the  second  warrant  itself  is  equally  defect- 
ive in  that  particular.  It  is  not  enough,  in  the  complaint,  merely  to  charge  the 
party  with  the  crime  named  in  the  convention,  that  is,  forgery.  The  com- 
plaint in  this  case  contains  nothing  more  than  a  naked  general  charge  of  forg- 
orv   without  any  sufficient  specification  of  time  or  place,  or  of  the  nature  of 
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the  forgery,  or  of  the  forged  instrument  or  document.  It  merely  alleges  that 
Farez,  in  the  year  1S69,  or  after  the  25th  of  November,  1850,  with  the  intent 
to  obtain  gain  for  himself,  and  to  cheat  and  defraud  the  Swiss  confederation 
and  some  person  unknown,  committed,  within  the  jurisdiction  of  the  Swiss 
confederation,  the  crimes  of  forgery,  the  emission  of  forged  commercial  paper, 
and  the  utterance  thereof,  to  the  amount  of  thirty  thousand  francs,  or  thereabouts. 
This  is,  under  any  sj'stem  of  criminal  jurisprudence,  a  defective  complaint. 

In  the  case  of  Li  re  Ilenrich,  5  Blatch.,  414,  426  (§§  3447-53,  infra),  this 
court  say:  "The  complaint  upon  which  a  warrant  of  arrest  is  asked  sbouM 
set  forth  clear)}',  but  briefly,  the  substance  of  the  offense  charged,  so  that  the 
court  can  see  that  one  or  more  of  the  particular  crimes  enumerated  in  the 
treaty  is  alleged  to  have  been  committed.  The  complaint  need  not  be  drawn 
with  the  formal  precision  and  nicet}'  of  an  indictment  for  final  trial,  but  should 
set  forth  the  substantial,  material  features  of  the  offense."  Xo  sufficient  probable 
cause  of  arrest  is  shown  by  the  complaint  in  this  case.  The  consul  of  the 
Swiss  confederation,  in  the  discharge  of  his  duty,  makes  the  charge  against 
Farez  in  the  complaint,  but  does  not  pretend  that  he  has  any  personal  knowl- 
edge in  the  premises,  and  does  not  specify  the  particulars  of  the  crime  to  an 
extent  sufficient  to  authorize  any  warrant  of  arrest  to  be  issued.  No  citizen  of 
the  United  States  could  bo  arrested  or  held  upon  a  complaint  so  vague  and 
general  in  its  specifications,  or  rather  so  utterly  devoid  of  specifications,  as  the 
complaint  in  this  case;  and  it  certainly  never  could  have  been  intended, by  the 
treaty-making  power,  that  an  alleged  fugitive  should  be  arrested  upon  a  com- 
plaint less  specific  than  such  as  would  be  required  in  the  case  of  an  offense 
cjmmitted  in  the  United  States.  The  act  of  1S48,  in  saying  that  the  magis- 
trates named  in  it  are  vested  with  power,  upon  complaint  made  under  oath  or 
affirmation,  charging  a  person  with  having  committed,  within  the  jurisdiction 
of  a  foreign  government,  a  crime  provided  for  by  a  treaty  for  extradition,  to 
issue  a  warrant  for  the  apprehension  of  such  person,  intends  that  the  warrant 
shall  be  issued  upon  such  complaint  under  oath  as  is  generally  recognized  in 
criminal  law  as  a  proper  and  adequate  complaint.  The  convention  with  the 
Swiss  confederation,  in  saying,  in  the  thirteenth  article,  that  the  delivery  up  to 
justice  of  persons  charged  with  the  crimes  enumerated  in  the  fourteenth  arti- 
cle, shall  be  done  only  when  the  fact  of  the  commission  of  the  crime  shall  be 
so  established  as  to  justify  their  apprehension  and  commitment  for  trial,  if  the 
crime  had  been  committed  in  the  country'  where  the  persons  so  accused  shall  be 
found,  intends  to  say,  not  only  that  the  person  arrested  in  the  United  States 
shall  not  be  delivered  up,  except  on  such  evidence  as  would  authorize  his  com- 
mitment for  trial  in  the  United  States,  if  the  crime  charged  had  been  com- 
mitted in  the  United  States,  but,  also,  that  he  shall  not  be  apprehended  or 
arrested  except  upon  sxxoh  pritna facie  evidence  as  would  justify  his  apprehen- 
sion and  arrest,  if  the  crime  charged  had  been  committed  in  the  United  States. 
It  never  was  intended  that  it  should  be  sufficient,  in  order  to  authorize  the 
arrest  of  a  fugitive  from  justice,  to  state  merely  that  the  representative  of  the 
foreign  government  charges  the  party  with  having  committed  the  crime  named 
in  the  treat3\  I  must,  therefore,  hold  the  second  warrant,  and  the  complaint 
on  which  it  was  issued,  insufficient,  in  their  specifications  of  the  crime  charged, 
to  justify  the  holding  of  Farez  under  the  second  warrant. 

The  warrant  of  arrest  named  in  the  complaint  as  having  been  issued  against 
Farez  in  the  jurisdiction  of  the  Swiss  confederation  was  the  only  document 
presented  to  the  commissioner  in  support  of  the  complaint  made  to  him,  and 
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is,  for  the  purposes  of  this  case,  considered  as  a  part  of  such  complaint.  Such 
warrant  commands  the  arrest  of  Farez  as  being  accused  of  fraudulent  bank- 
ruptcy, and  of  ^^ jplusieurs  faxLx  en  ecriture  de  commerce,^'*  It  is  defective  in 
not  specifying  the  time  and  place  of  the  commission  of  the  alleged  offenses, 
and  the  character  of  the  forgerieS)  or  of  the  instruments  or  documents  in  re- 
spect of  which  the  forgeries  were  committed ;  and,  therefore,  the  complaint 
can  derive  no  support  from  such  document.  Whether  the  offense  of  ^^faux  en 
ecriture  de  commerce^'*  charged  in  such  foreign  warrant,  is  a  crime  embraced 
within  the  fourteenth  article  of  the  convention,  is  a  question  not  necessary  to 
be  considered  in  this  case. 

It  results,  therefore,  that  Farez  must  be  discharged  from  custody  upon  both 
of  the  warrants  named  in  the  return  of  the  marshal. 

IN  RE  DUGAU. 
(District  Court  for  Massachusetts:  2  LoweU,  867-370.     1874.) 

§  3143.  Proceedings  in  extradition  cases  and  rights  of  accused.  Judge  to  act 
when  complaint  is  made. 

Opinion  by  Lowkll,  J. 

The  judge  has  nothing  to  do  with  the  question  whether  the  government  of 
the  foreign  country  has  duly  authorized  an  application  for  the  extradition  to  be 
made.  The  law  is,  that,  when  complaint  is  made  on  oath,  the  judge  is  to  exam- 
ine the  evidence  of  criminality;  and,  if  he  deems  it  sufficient  to  sustain  the 
charge,  shall  certify  the  same  to  the  secretary  of  state,  that  a  warrant  may  issue 
upon  the  requisition  of  the  proper  authorities  of  the  foreign  governments.  The 
requisition  is  to  be  made  to  the  executive  department,  and,  in  the  natural  order 
of  things,  would  be  made  after  the  evidence  is  taken  and  certified.  If  the  au- 
thorities of  the  foreign  government  should  find,  on  the  examination  of  the  evi- 
dence, that  it  does  not  make  out  a  case  which  they  choose  to  press,  they  will 
make  no  requisition.  And  the  statute  gives  them  two  months  in  which  to  com- 
plete their  action  upon  the  matter. 

§  344:4:.  Admission  of  depositions  taken  ex  parte. 

A  complaint  was  duly  made  to  me,  on  oath,  against  the  prisoner;  charging 
him  with  having  committed  the  crime  of  murder  on  one  Cliarles  Eobinson,  at 
Clare,  in  Nova  Scotia,  in  October  last.  At  the  hearing,  depositions  taken  be- 
fore the  coroner  in  the  county  where  the  offense  is  said  to  have  been  committed 
were  given  in  evidence,  with  a  certificate  by  the  vice-consul  of  the  United 
States  at  Halifax  that  they  are  duly  and  legally  authenticated,  so  as  to  entitle 
them  to  be  received  in  evidence  to  support  the  charge  of  murder,  and  for  simi- 
lar purposes,  by  the  tribunals  of  Great  Britain  and  its  dependencies. 

It  is  objected  that  the  prisoner  has  the  right  to  be  confronted  with  the  wit- 
nesses against  him.  I  understand  this  objection  to  be  founded  in  part  upon  the 
language  of  the  treaty,  which  says  that  the  offender  shall  be  delivered  up,  only 
"  upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  so  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial,  if  the  crime  or  offense  had  there  been  com- 
mitted." This  refers  to  what  may  be  called  the  degree  of  proof,  and  not  to 
the  mode  and  form  in  which  it  shall  be  given.  The  statutes  of  1848  and  1860 
take  this  view  of  the  matter,  and  require  us  to  admit  depositions  and  other 
papers,  or  copies  thereof,  duly  authenticated,  if  they  would  be  received  for  sim- 
ilar purposes  in  the  tribunals  of  the  country  where  the  crime  was  committed. 
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This  is  a  reasonable  and  almost  necessary  arrangement.  The  evidence  may  bj 
in  form  what  the  law  of  the  country  from  which  it  comes  authorizes,  and  ia 
substance  enough  to  warrant  action  in  the  country  whose  action  is  invoked.  If 
this  were  not  so^  still  a  law  of  congress,  constitutionally  valid,  must  govern  the 
courts  of  the  United  States,  whether  it  conforms  to  the  treaty  or  not. 

The  objection  rests  in  part  upon  the  language  of  the  act  of  ISOO  (12  Stats., 
84),  which  authorizes  the  use  of  depositions  and  other  papers,  if  they  could  be 
received  for  similar  purposes  by  the  tribunals  of  the  foreign  country  from  which 
the  accused  shall  have  escaped.  It  was  argued  that,  by  the  English  law,  depo- 
sitions taken  ex  parte  could  not  be  received  on  a  trial  for  murder.  I  have  not 
undertaken  to  examine  the  English  law  on  this  sibjt»ct  with  care;  but  my  im- 
pression is,  that  there  are  many  authorities  which  hold  that  such  depositions, 
taken  before  the  coroner  at  an  inquest,  are  admissible  on  the  trial,  though  those 
taken  before  a  justice  are  not.  But  I  know  that  some  of  the  best  writers  on 
the  subject  condemn  the  practice,  and  I  do  not  rest  my  decision  upon  it.  The 
statute  does  not  refer  to  evidence  admissible  at  the  final  trial  of  the  cause,  but 
to  such  as  would  be  received  on  a  preliminary  examination;  and  the  consul  has 
certified  that  these  papers  are  so  admissible,  and  I  know  of  no  reason  to  doubt  it. 

§  3445.  Depositions  suffiden thj  a utheiiticated. 

It  is  further  objecteil  that  the  certificate  of  the  consul  is  too  general;  not 
designating  the  papers,  excepting  that  they  are  annexed,  which  leaves  opsn  the 
question  whether  all  these  papers  were  annexed  when  the  certificate  was 
attached.  The  depositions  purport  to  be  the  original  evidence  given  before  the 
coroner  and  his  jury,  and  taken  down  by  fiim;  and,  besides  the  general  certifi- 
cate of  the  consul,  he  gives  another,  that  C.  II.  Oakes  was  ^nd  is  a  coroner, 
and  that  the  annexed  verdict  and  depositions  are  the  originals,  etc.  On  exam- 
ination of  the  two  certificates  and  the  annexed  papers,  I  think  they  are  suflfi- 
ciently  authenticated.  It  is  a  question  chiefly  of  fact,  in  each  case,  whether  the 
authentication  is  regular;  but  I  may  observe  that  it  was  held  in  Farez's  Case, 
7  Blatch.,  345  (§§  3425-37,  supra),  not  to  be  essential  that  each  deposition 
should  be  separately  certified,  if  the  court  could  ascertain  with  reasonable  cer- 
tainty what  papers  were  referred  to  in  the  certificate. 

§  8446.  Might  of  accused  to  he  examined  as  a  witness. 

The  defendant's  counsel  intimated  that  he  might  desire  to  examine  his  client 
as  a  witness,  if  his  evidence  were  admissible.  In  Farez's  Case,  7  Blatch.,  345, 
the  learned  judge  held  that  a  prisoner  whose  extradition  was  demanded  under 
the  convention  with  Switzerland  might  be  examined  in  his  own  behalf,  because 
that  convention  referred  the  courts  to  the  laws  of  the  country  where  the  exam- 
ination was  had  for  their  guide  in  conducting  it,  and  by  this  reference  it  in- 
corporated the  criminal  law  of  the  state  of  New  York  into  its  mode  of 
proceeding.  N"o  doubt  the  prisoner  is  entitled  to  be  heard,  and  to  produce  such 
evidence  as  would  bo  admissible  here;  but  the  admissibility  of  the  evidence 
must  be  governed,  as  it  seems  to  me,  not  by  the  laws  of  the  state  where  the 
magistrate  happens  to  sit,  unless  he  is  a  magistrate  of  the  state,  but  by  those 
which  govern  his  conduct  in  all  other  criminal  cases.  As  my  powers  are  de- 
rived from  the  United  States,  and  my  action  is  governed  by  acts  of  congress, 
so  far  as  they  apply,  I  do  not  feel  at  liberty  to  adopt  any  other  rule  than  that 
which  governs  the  courts  and  magistrates  of  the  United  States.  I  should  be 
glad  to  receive  this  evidence,  which  one  branch  of  congress  has,  twice  at  least, 
expressed  itself  in  favor  of  admitting,  but  cannot  find  it  in  my  power  to  admit 
it.     I  do  not  understand,  however,  that  I  am  shutting  out  evidence  of  any 
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special  importance  in  this  case.  I  do  not  wish  it  to  be  understood  that  I  should 
not  likewise  feel  bound  to  admit  for  the  defendant  any  evidence,  whether  cer- 
tified by  the  consul  or  not,  if  it  were  sufficiently  authenticated,  which,  by  the 
laws  of  the  place  where  the  evidence  against  him  was  taken,  would  be  admitted 
for  similar  purposes. 

It  only  remains  to  say  that  I  deem  the  evidence  of  the  defendant's  crim- 
inality to  be  sufficient  to  require  me  to  certify  the  same  to  the  secretary  of 
state.  I  decided  in  Kelley's  Case,  2  Low.,  339,  that  the  crime  of  manslaughter 
is  not  within  the  treaty,  and  there  is  some  slight  evidence  tending  to  show  that 
this  may  turn  out  to  be  such  a  case;  but  I  think  that  the  whole  evidence  taken 
together  is  clearly  such  as  would  require,  in  a  domestic  case,  that  the  prisoner 
should  be  committed  on  the  higher  charge.  Indeed,  I  do  not  understand  that 
any  serious  question  is  made  on  this  point  by  the  learned  counsel  for  the 
defense. 

Certificate  accordingly, 

IN  RE  HENRICH. 
(Circuit  Ck)urt  for  New  York:  5  Blatchford,  414-437.     1867.) 

Statement  of  Facts. —  The  president,  on  the  application  of  the  Prussian  min- 
ister, on  December  6,1866,  issued  his  mandate  directing  the  proper  magistrates 
to  cause  Henrich  to  be  arrested,  looking  to  his  surrender  pursuant  to  the  treaty 
of  1852.  The  Prussian  consul-general,  on  December  12,  1866,  made  complaint 
before  a  United  States  commissioner  (White)  for  the  arrest  and  surrender  of 
Ilenrich,  the  application  being  accompanied  by  a  copy  of  the  warrant  of  arrest 
issued  by  the  Prussian  authorities,  duly  authenticated  and  certified  by  the 
United  States  minister  at  Berlin.  On  the  day  the  application  was  made  to  the 
commissioner  Mr.  Justice  Xelson  issued  a  warrant,  directed  to  the  marshals  of 
the  United  States  or  to  any  of  their  deputies,  commanding  them  to  arrest 
Ilenrich  and  bring  him  before  the  said  commissioner  or  said  justice,  or  some 
other  magistrate,  etc.  Henrich  was  accordingly  arrested  and  brought  before 
the  commissioner,  who,  on  a  hearing,  adjudged  the  evidence  sufficient,  and  com- 
mitted Henrich  with  a  view  to  his  surrender.  Afterwards  a  habeas  corpus 
issued  commanding  the  marshal  to  produce  the  body  of  Ilenrich  before  the 
court;  also  a  writ  of  certiorari,  directing  the  commissioner  to  send  up  the 
papers. 

§  3447.  Power  of  the  court  to  revise  the  action  of  the  commissioner  in  extra- 
dition proceedings. 

Opinion  by  Shipman,  J.  ; 

I  now  proceed  to  dispose  of  the  material  questions  which  have  been  raised 
in  this  case.  But,  before  enumerating  and  disposing  of  the  precise  points 
raised  by  the  prisoner's  counsel  against  the  proceedings  and  the  judgment  of 
the  commissioner  thereon,  it  is  proper  that  I  should  make  some  observations 
on  the  power  of  the  courts  of  the  United  States  and  the  justices  and  judges 
thereof,  through  the  medium  of  the  writs  of  habeas  corpus  and  certiorari,  to 
revise  the  action  of  commissiontTs,  when  they  commit  persons  for  surrender 
under  extradition  treaties.  A  correct  understanding  of  this  subject  is  impor- 
tant, in  view  of  the  fact  that  this  power  is  so  often  and  so  persistently  contested. 
The  decisions  on  this  subject  have  not  always  been  uniform.  In  the  case  of 
]S'icholas  Yeremaitre  and  others,  fugitives  from  the  French  republic  (9  N. 
Y.  Leg.  Obs.,  137),  Judge  Judson,  sitting  in  the  district  court  of  the  United 
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States  for  the  southern  district  of  New  York,  held  that  he  had  no  power 
to  revise  the  judgment  of  the  coraniissioner  on  the  question  of  fact;  and, 
on  inspecting  the  papers  and  finding  them  sufficient  on  their  face,  he  declined 
to  review  the  proofs,  and  remanded  the  prisoners,  to  be  held  subject  to  the 
warrant  of  the  commissioner,  and  the  action  of  the  executive  authorities  of 
the  United  States.  In  Ex  j}arte  Kaine,  10  N.  Y.  Leg.  Obs.,  257,  Judge  Belts, 
in  the  circuit  court  for  this  district,  delivered  an  elaborate  opinion  covering 
various  questions,  and  substantially  affirming  the  rule  laid  down  by  Judge 
Judson.  The  same  doctrine  was  laid  down  by  Judge  Ingersoll  in  the  district 
court  for  this  district  in  the  case  of  In  re  Ileilbronn,  12  N.  Y.  Leg.  Obs.,  ^ij. 
In  the  case  last  cited  the  judge  remarks:  "  Where  there  is  any  legal  evidence 
before  the  commissioner  to  establish  the  charge,  and  that  legal  evidence  is 
deemed  by  him  sufficient,  no  matter  how  many  others  may  deem  it  insufficient, 
and  he  grants  a  warrant  of  commitment,  that  commitment  must  stand,  and  no 
judge  has  a  right  to  disregard  it  or  to  render  it  ineflfectual,  at  least  not  till 
the  expiration  of  two  calendar  months  after  it  shall  have  been  issued.  In  such 
a  case  no  one  can  revise  the  opinion  of  the  commissioner  but  the  president. 
The  president  has  that  power.  If  he  should  be  of  opinion  that  the  evidence 
taken  before  the  commissioner  on  the  hearing  was  not  sufficient  to  sustain  the 
charge,  then  it  would  be  his  duty  to  withhold  a  warrant  of  extradition.  If  it 
should  be  his  opinion  that  it  was  sufficient,  then  it  would  be  his  duty  to  grant 
such  warrant.  The  necessities  of'the  case,  therefore,  do  not  require  that  I 
should  express  an  opinion  upon  the  sufficiency  of  the  evidence  upon  the  hearing 
before  the  commissioner."  At  a  still  later  date,  in  the  case  of  Ex  parte  Y^n 
Aernam,  3  Blatch.,  160,  Judge  Betts  said:  **In  my  view  of  the  subject,  this 
court,  on  return  before  it  of  a  writ  of  habeas  corpus^  has  no  further  power  than 
to  ascertain  and  determine  whether  the  prisoner  stands  charged  with  a  criminal 
oflfense  subjecting  him  to  imprisonment,  and  whether  the  commissioner  pos- 
sessed competent  authority  to  inquire  into  and  adjudge  upon  that  complaint. 
I  find  affirmatively,  in  this  case,  on  both  those  inquiries,  and,  therefore,  decide 
that  I  have  no  authority,  under  this  writ,  to  review  the  justness  of  the  decision 
of  the  commissioner." 

The  case  of  Kaine,  which  I  have  already  cited,  deserves  a  further  notice. 
The  controversy  touching  his  extradition  went  through  various  phases,  with 
different  results  in  different  courts.  He  was  first  arrested  and  brought  before 
a  commissioner,  upon  the  complaint  and  requisition  of  the  British  consul  for 
the  port  of  New  York,  and,  after  a  hearing,  the  commissioner  adjudged  the 
evidence  produced  sufficient  to  justify  his  commitment  for  surrender,  under  the 
charge  made  against  him.  He  was  subsequently  brought  before  the  circuit  court 
on  a  writ  of  haheaa  corpus,  and  remanded,  upon  grounds  fully  set  forth  in  the 
opinion  of  Judge  Betts,  above  cited.  After  this,  and  after  the  acting  secretary 
of  state  had  issued  a  warrant,  directing  the  marshal  to  deliver  up  Kaine  to  the 
British  consul,  the  matter  was  brought  before  the  supreme  court  of  the  United 
States.  That  tribunal  was  divided  in  opinion  upon  several  questions  involved 
in  the  case,  and  authoritatively  decided  only  one  point,  and  that  was,  that  it 
had  no  jurisdiction  of  the  controversy.  14  How.,  103;  3  Blatch.,  1;  6  Op. 
Att'y  Gen'l,  93.  Subsequently,  Mr.  Justice  Nelson,  sitting  at  chambers, 
issued  a  writ  of  habeas  corpus,  and  brought  the  prisoner  before  him.  Upon  the 
return  to  the  writ,  it  was  objected  that  the  decision  of  Judge  Betts,  sitting  in 
the  circuit  court,  upon  the  return  to  the  writ  of  habeas  corpus  before  that  court, 
It  being  a  court  of  competent  jurisdiction  to  hear  and  determine  the  question 
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whether  the  commitment  under  the  commissioner's  order  or  warrant  was  legal 
or  not,  was  conclusive,  and  a  bar  to  any  subsequent  inquiry  into  the  same  mat- 
ters by  virtue  of  that  writ.  But  Mr.  Justice  Nelson  overruled  this  objection, 
for  reasons  stated  in  his  opinion.  3  Blatch.,  4,  5,  G.  He  then  proceeded  to 
examine  the  case  on  the  evidence  which  the  commissioner  had  received  in  sup- 
port of  the  charge,  and  decided  that  the  same  was  not  competent,  and  there- 
fore did  not  justify  the  conclusion  of  guilt  at  which  the  commissioner  had 
arrived.  There  were  other  points  decided  and  enforced  in  the  same  opinion, 
which  it  is  unnecessary  to  mention  in  this  place,  as  they  have  no  bearing  on  the 
case  now  before  the  court.  It  is  true  that  Mr.  Justice  Xelson,  in  the  case  of 
Kaine,  decided  that  the  commissioner  had  no  competent  evidence  before  him. 
He  therefore  did  not  directly  determine  the  precise  question  whether,  if  the  com- 
missioner had  had  competent  evidence  presented  to  him,  tending  to  prove  the 
charge  of  criminality,  it  would  have  been  within  the  rightful  power  of  the 
court,  or  of  the  judge  at  chambers,  to  review  that  evidence,  and,  if  he  thought 
it  failed  to  support  the  charge  against  the  prisoner,  to  discharge  him  from  cus- 
tody, under  the  commissioner's  warrant.  But  the  whole  spirit  and  scops  of 
his  reasoning,  in  the  opinion  delivered  by  him  in  the  supremo  court,  as  well  as 
in  the  one  delivered  by  him  at  chambers,  tend  toward  the  assertion  and  vindi- 
cation of  this  power.  To  set  the  matter  at  rest,  however,  I  am  authorized  by 
him,  after  full  consultation  on  the  point,  to  state  that  such  is  his  judgment  of 
the  law.  It  is,  then,  the  law  of  this  court,  and  it  is,  therefore,  the  duty  of  the 
court,  in  the  present  case,  to  look  into  the  evidence  upon  which  the  judgment 
of  the  commissioner  rested,  and  which  he  has  certified  up  to  this  tribunal,  in 
compliance  with  the  writ  directed  to  him,  and  to  pass  upon  its  weight  as  well 
as  upon  its  competency.  Some  practical  considerations  touching  the  course 
which  should  be  pursued  in  the  performance  of  this  duty,  in  this  case  and  sim- 
ilar cases,  will  be  referred  to  in  another  part  of  this  opinion.  I  have  dwelt  at 
length  on  this  branch  of  the  case,  in  order,  if  possible,  to  prevent  misconstruc- 
tion hereafter,  in  controversies  of  this  character.  I  now  proceed  to  the  examina- 
tion of  this  case  on  its  merits,  and  to  apply  the  legal  rules  which  must  govern  it. 
§  3  4 18.  The  operation  of  a  warrant  of  arrest  is  not  liiaited  in  its  e^ect  to  any 
particular  judicial  district. 

The  first  two  objections  to  the  action  of  the  commissioner,  raised  by  the 
prisoner's  counsel,  rest  upon  the  fact  that  he  was  arrested  in  Wisconsin,  by  a 
special  deputy  of  the  marshal  of  the  southern  district  of  New  York.  It  is  in- 
sisted that  this  deputy  had  no  legal  authority  to  execute  the  warrant  of  Mr. 
Justice  Nelson,  out  of  the  limits  of  this  district,  and  the  twenty-seventh  section 
of  the  judiciary  act  of  September  2i,  1789  (I  U.  S.  Stat,  at  Large,  87),  is  re- 
ferred to  as  conclusive  on  this  point.  This  section  gives  the  marshal  no  author- 
ity to  execute  precepts  beyond  the  limits  of  his  district,  and  it  is  therefore 
argued  that  the  deputy  in  this  case  could  not  lawfully  execute  this  warrant  in 
another  district.  The  warrant  in  question  was  issued  by  Mr.  Justice  Nelson 
and  addressed  to  the  marshals  of  the  United  States  for  any  district  respectively, 
and  to  their  deputies,  or  the  deputies  of  any  of  them,  or  to  any  of  said  depu- 
ties. The  precept  is  to  each  and  every  of  them,  in  the  name  of  the  president 
of  the  United  States,  to  apprehend  the  said  Phillip  Henrich,  and  forthwith 
bring  him  before  the  said  justice,  or  before  the  commissioner  named,  or  some 
other  magistrate,  at  New  York,  etc.  The  operation  of  the  warrant  is  not  lim- 
ited in  terms  to  any  judicial  district.  The  fugitive  was  not  to  be  apprehended 
for  any  crime  committed  against  the  United  States,  for  which  he  was  amenab" 
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to  trial  in  any  particular  district.  His  extradition  was  not  sought  from  any 
district  as  such,  but  from  the  Unitinl  States.  He  was  to  be  arrested  in  order 
that  he  might  be  delivered,  on  good  cause  being  shown,  to  the  agents  of  the 
government  from  which  he  had  fled.  The  section  of  the  judiciary  act  referred 
to  has  no  application  to  an  arrest  under  an  extradition  treaty.  No  such  treaty- 
was  in  existence  when  the  act  was  passed,  and  no  proceedings  under  such  a 
treaty  could  have  been  contemplated  by  its  framers.  Indeed,  an  application  of 
the  implied  restrictions  of  that  act  relating  to  marshals,  to  warrants  for  the  arrest 
of  fugitives  from  foreign  states,  would  make  the  execution  of  these  treaties  de- 
pend wholly  upon  the  magistrates  of  the  district  in  which  such  fugitives  might 
bo  arrested.  Under  such  a  construction,  the  hearing  and  delivery  must  be  in 
the  district  where  the  arrest  is  made,  as  no  judge  or  marshal  could  remove  him 
to  another  district. 

The  thirty-third  section  of  the  judiciary  act,  authorizing  and  regulating  the 
removal  of  parties  arrested  in  one  district,  to  be  held  for  trial  in  another,  clearly' 
has  no  application  to  such  a  case  as  the  present.  It  is  claimed  that  the  marshal 
of  Wisconsin  should  have  arrested  Henrich  under  this  warrant.  But  he  could  not 
have  performed  the  duty  required  by  the  warrant,  under  the  construction  of 
the  law  urged;  for,  if  his  powers  under  it  are  to  be  confined  to  his  own  district, 
then  he  could  not  have  executed  that  part  of  the  precept  which  required  him 
to  bring  the  accused  before  Mr.  Justice  Xelson,  or  Commissioner  White,  at  Xew 
York.  Considering  the  object  of  the  treaty,  the  provisions  of  the  statute  for 
carrying  it  into  effect,  b}^  authorizing  the  arrest  of  the  fugitive  in  any  state  or 
territory  of  the  Ur^ited  States,  and  the  scope  of  Mr.  Justice  Nelson's  warrant, 
I  am  satisQed  that  the  arrest  was  legal,  and  that  the  commissioner  had  juris- 
diction. 

§  3419.  It  IB  no  objection  that  the  warrant  under  which  an  alleged  forger  is 
arrested  contains  charges  of  more  than  one  forgery. 

The  third  objection  to  the  proceedings  is,  that  the  complaint  upon  which  the 
w^arrant  is  founded  contains  charges  of  a  large  num"ber  of  offenses.  The  claim 
is,  that  only  one  crime  should  be  charged  in  the  same  complaint.  No  argu- 
jnent  is  necessary  to  refute  such  an  objection.  If  a  fugitive  can  be  surrendered 
for  the  commission  of  one  forgery,  he  certaialy  can  for  the  commission  of 
fourteen,  the  number  charged  in  this  complaint.  These  offenses  are  distinctly 
alleged  in  the  complaint,  and  their  joinder  in  the  same  instrument  is  no  more 
objectionable  than  it  would  be  in  an  indictment.  This  not  only  might  be,  but 
is  required  to  be,  done  by  the  laws  of  the  United  States.  The  complaint  is 
specific  and  full,  and  the  crimes  charged  are  set  forth  with  all  the  particularity 
necessary  in  a  proceeding  of  this  character. 

The  fourth  objection  is  founded  upon  the  admission  by  the  commissioner  of 
certain  declarations  of  the  prisoner  after  his  arrest,  sworn  to  by  the  special 
deputy  who  had  him  in  custody.  They  were  of  so  trifling  and  unimportant  a 
character  that  I  should  not  be  justified  in  dwelling  upon  them.  I  think  they 
were  admissible,  but  they  are  of  little  weight  on  a  question  of  guilt. 

§  3450.  Under  the  acts  of  ISJ^S  and  ISGO^  certain  documentary  evidence^  if 
properly  autlienticated^  is  admissible  to  support  charges  of  crim,inality. 

The  fifth  objection  is,  that  the  documentary  evidence  received  by  the  com- 
missioner in  support  of  the  charge  of  criminality  was  inadmissible,  because 
not  authenticated  according  to  law.  This  objection  must  be  tested  by  a  refer- 
ence to  the  acts  of  congress  regulating  the  admission  of  evideiice  in  extradition 
cases.     The  second  section  of  the  act  of  August  12, 1848  (9  U.  S.  Stat,  at  Large, 
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302),  provides  that,  at  the  hearing  upon  the  return  of  the  warrant  of  arrest, 
copies  of  the  depositions  upon  which  an  original  warrant  in  such  foreign  country 
may  have  been  granted,  certified  under  the  hand  of  the  person  or  persons  issuing 
such  warrant,  and  attested,  upon  the  oath  of  the  party  producing  them,  to  be 
true  copies  of  the  original  depositions,  may  be  received  in  evidence  of  the  crim- 
inality of  the  persons  so  apprehended.  This  provision  was  altered  and  enlarged 
by  the  act  of  June  22,  1860  (12  U.  S.  Stat,  at  Large,  84),  which  provides  that, 
in  all  cases  where  any  depositions,  warrants  or  other  papers,  or  copies  thereof, 
shall  be  offered  in  evidence,  under  the  above  section  of  the  act  of  August  12, 
1848,  such  depositions,  warrants  and  other  papers,  or  copies  thereof,  shall  be 
admitted  and  received  for  the  purposes  mentioned  in  said  section,  if  they  shall 
be  properly  and  legally  authenticated,  so  as  to  entitle  them  to  be  received  for 
similar  purposes  by  the  tribunals  of  the  foreign  country  from  which  the  accused 
party  shall  have  escaped,  and  that  the  certificate  of  the  principal  diplomatic  or 
consular  oflScer  of  the  United  States  resident  in  such  foreign  country  shall  be 
proof  that  any  paper  or  other  document  so  offered  is  authenticated  in  the  man- 
ner required  by  such  act  of  1860.  It  will  be  seen,  by  comparing  the  acts  above 
cited,  that  the  one  of  June  22,  1860,  enlarges  the  class  of  documentary  evi- 
dence which  may  be  adduced  in  support  of  the  charge  of  criminality.  In  ad- 
dition to  the  depositions  upon  which  the  foreign  warrant  of  arrest  may  have 
issued,  embraced  in  the  second  section  of  the  act  of  August,  1848,  it  provides 
for  the  admission  of  any  depositions,  warrants  or  other  papers,  or  copies  of  the 
same,  which  are  so  authenticated  that  the  tribunals  of  the  country  where  the 
offense  was  committed  would  receive  them  for  the  same  purpose.  Whether 
they  are  so  authenticated  is  to  be  determined  by  the  certificate  of  our  own 
principal  diplomatic  or  consular  officer  resident  in  the  foreign  country. 

§  3451.  the  proper  authentioatioji  of  such  documefits  considered. 

The  papers  offered  in  evidence  are  numerous,  but  I  shall  notice  only  a  few  of 
them.  The  first  to  which  I  will  refer  is  a  complaint  or  information  of  the 
directors  of  the  Khenish  Railroad  Company,  dated  at  Cologne,  January  13, 1866, 
addressed  to  the  royal  chief  procurator.  This  is  not  a  merely  formal  accusa- 
tion, containing  only  technical  allegations  of  the  forgeries  in  question,  but  an  ^ 
elaborate  statement  of  facts  and  circumstances  in  support  of  the  charge.  A 
further  complaint  and  statement  of  the  same  character  is  appended  to  this, 
dated  five  days  later.  The  two  form  one  document.  This  paper  is  properly 
attested  as  a  true  copy,  by  the  secretary  of  the  county  court,  under  seal.  The  . 
secretary's  signature  is  attested  by.  the  president  of  the  court,  under  seal,  an.l 
the  latter  adds  a  certificate  that  the  document  is  a  valid  piece  of  evidence  by 
the  laws  of  Prussia.  The  signature  of  the  president  is  then  attested,  and  the 
same  certificate,  as  to  the  validity  of  the  document  as  evidence,  is  given,  under 
seal,  by  the  first  president  of  the  royal  Rhenish  court  of  appeals.  The  signa- 
ture of  the  latter  is  then  attested  by  the  minister  for  foreign  affairs.  The  doc- 
ument is  then  authenticated  by  our  late  minister  at  Berlin,  Mr.  Wright,  with 
his  certificate  that  the  paper  is  legally  authenticated,  so  as  to  be  entitled  to  be 
received  for  similar  purposes  by  the  tribunals  of  the  kingdom  of  Prussia,  This 
certificate  is  under  the  seal  of  the  United  States  legation. 

Some  criticism  has  been  made  upon  the  certificate  of  Mr.  Wright  on  the 
ground  that  it  does  not  state  explicitly  that  this  paper  is  admissible  by  the 
tribunals  of  Prussia  in  support  of  the  charge  of  criminality.  It  is  urged  that 
the  words  "  similar  purposes,"  in  the  certificate,  are  not  definite  enough.  By 
reference  to  the  second  section  of  the  act  of  August  12,  1848,  it  will  be  seen 
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that  the  purposes  for  which  certain  docuraentary  evidence  was  made  admissible 
were  to  support  the  charge  of  criminality.  The  documentary  evidence  made 
admissible  by  the  act  of  June  22,  1860,  is  declared  to  be  for  the  same  purposes 
mentioned  in  the  second  section  of  the  act  of  184:8,  and  includes  all  papers 
which  are  received  by  the  foreign  tribunals  for  "similar  purposes."  The  mean- 
ing of  the  certificate  is  perfectly  obvious,  when  considered  in  reference  to  its 
object,  and  in  connection  with  the  certificates  of  the  Prussian  officials.  The 
latter  declare  it  to  be  a  valid  piece  of  evidence  touching  the  charge  of  criminality, 
which  it  embraces  and  sets  forth  with  particularity.  This  paper  is  authenti- 
cated by  our  minister,  is  made  admissible  by  our  statute,  and  was,  therefore, 
properly  received  by  the  commissioner.  The  same  remarks  apply  to  the  depo- 
sitions, twelve  in  mimber,  which  are  also  fully  attested  by  various  Prussian 
officials,  and  to  which  a  similar  certificate  of  our  minister  is  attached. 

By  these  documents,  to  say  nothing  of  others  in  the  case,  it  appears  that  the 
prisoner  was  the  secretary  of  the  Rhenish  Railroad, Company  at  Cologne;  that 
that  company  purchased  lands  of  various  parties;  and  that  he  obtained  and 
applied  to  his  own  use  the  purchase  money  in  a  number  of  instances  by  forging 
the  names  of  the  vendors  to  receipts,  or  by  the  use  of  such  receipts,  knowing 
them  to  be  forged.  The  evidence  of  forgery  is  very  strong,  and,  so  far  as  its 
weight  is  concerned,  is,  in  the  language  of  the  treaty,  "such  evidence  of  crim- 
inality as,  according  to  the  laws  of  the  place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  justify  his  apprehension  and  commitment  for 
trial,  if  the  crime  or  offense  had  there  been  committed,"  There  is  other  evi- 
dence in  the  case,  which  I  have  not  deemed  it  necessary  to  comment  upon.  I 
am  satisfied  that  the  commissioner  came  to  a  correct  conclusion,  and  shall, 
therefore,  dismiss  the  writ,  and  remand  the  prisoner  to  the  custody  of  the  mar- 
shal, to  be  held  by  him  under  the  commissioner's  warrant,  to  await  the  final 
action  of  the  executive  authorities  at  Washington. 

§3452.  Rules  governing  proceedings  under  United  States  extradition  treaties. 

Before  finally  dismissing  this  case,  I  will  endeavor  to  make  some  suggestions 
which  may  tend  to  prevent  some  of  that  uncertainty,  confusion  and  prolixity 
which  have  so  often  characterized  these  proceedings  under  our  extradition 
treaties. 

1.  It  would  seem  indispensable  that  a  demand  for  the  surrender  of  the  fugi- 
tive should  be  first  made  upon  the  executive  authorities  of  the  government, 
and  a  mandate  of  the  president  be  obtained,  before  the  judiciary  is  called  upon 
to  act.  See  Mr.  Justice  Nelson's  opinion.  Ex  parte  Kaine,  3  Blatch.,  9.  At 
all  events,  this  would  be  the  better  practice,  and  one  in  keeping  with  the 
dignity  to  be  observed  between  nations,  in  such  delicate  and  important  transac- 
tions. 

2.  Where  the  warrant  of  arrest  is  returnable  before  a  commissioner  for 
hearing,  it  should  be  one  who  has  been  previously  designated  by  the  circuit 
court  under  which  he  holds  his  office,  as  a  commissioner  for  that  purpose.  In 
re  Kaine,  14  How.,  142,  143. 

3.  Each  piece  of  the  documentary  evidence  offered  by  the  agents  of  the 
foreign  government,  in  support  of  the  charge  of  criminality,  should  be  accom- 
panied by  a  certificate  of  the  principal  diplomatic  or  consular  officer  of  the 
United  States,  resident  in  the  foreign  country  from  which  the  fugitive  shall  have 
escaped,  stating  clearly  that  it  is  properly  and  legally  authenticated,  so  as  to 
entitle  it  to  be  received  in  evidence  in  support  of  the  same  criminal  charge  by 
the  tribunals  of  such  foreign  country. 
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4.  The  commissioner  before  whom  an  alleged  fugitive  is  brought  for  hearing 
should  keep  a  record  of  all  the  oral  evidence  taken  before  him,  taken  in 
narrative  form,  and  not  by  question  and  answer,  together  with  the  objections 
made  to  the  admissibility  of  any  portion  of  it,  or  to  any  part  of  the  document- 
ary evidence,  briefly  stating  the  grounds  of  such  objections,  but  he  should  ex- 
clude from  the  record  the  arguments  and  disputes  of  counsel. 

5.  The  parties  seeking  the  extradition  of  the  fugitive  should  be  required  b}'^ 
the  commissioner  to  furnish  an  accurate  translation  of  every  document  ofifered 
in  evidence  which  is  in  a  foreign  language,  accompanied  b}'^  an  affidavit  of  the 
translator,  made  before  him  or  some  other  United  States  commissioner  or  judge 
of  the  United  States,  that  the  same  is  correct. 

6.  The  complaint  upon  which  a  warrant  of  arrest  is  asked  should  set  forth 
clearly,  but  briefly',  the  substance  of  the  offense  charged,  so  that  the  court  can 
see  that  one  or  more  of  the  particular  crimes  enumerated  in  the  treaty  is 
alleged  to  have  been  committed.  This  complaint  need  not  be  drawn  with  the 
formal  precision  and  nicety  of  an  indictment  for  final  trial,  but  should  set  forth 
the  substantial  and  material  features  of  the  offense. 

§  3453.  Decision  of  commissioner  icill  not  be  reversed  upon  trifling  grounds  or 
errors  of  form. 

It  should  be  understood  that,  xn  the  exercise  of  this  power  of  revising,  on 
haheas  corpus^  the  judgment  of  the  commissioner,  this  court  will  not  reverse 
his  action  upon  trifling  grounds,  or  for  mere  errors  in  form.  When  designated 
by  the  court,  he  is  fully  empowered  to  hear  and  decide  the  questions  of  crimi- 
nality,  and,  where  he  has  legal  evidence  before  him,  this  court  will  not  reverse 
[lis  judgment  except  for  substantial  error  in  law,  or  for  such  manifest  error  in 
fact  as  would  warrant  a  court  in  granting  a  new  trial  for  a  verdict  against  evi- 
dence. 

I  have  had  a  full  consultation  with  my  brethren.  Mr.  Justice  Nelson  and  Judge 
Blatchford,  in  reference  to  this  case,  and  I  am  authorized  to  state  that  they  con- 
cur with  me  in  the  views  expressed  in  this  opinion. 

Let  an  order  be  entered  dismissing  the  writ  of  habeas  corpus  in  this  case,  and 
remanding  the  prisoner  to  the  custody  of  the  marshal,  under  the  commissioner's 
warrant. 

(An  application  for  an  a.pncal  from  the  foregoing  decision  was  refused.) 

EX  PARTE   VAN   HOVEN. 
(Circuit  Court  for  Minnesota:  4  Dillon,  411-415.     1S73.) 

Opinion  by  Nelson,  J. 

Staiement  of  Facts. —  The  counsel  for*  the  petitioner,  upon  the  argument  of 
the  demurrer,  has  presented  and  urged  with  great  ability  objections  to  the  pro- 
ceedings instituted  by  the  Belgian  government  to  obtain  the  extradition,  which 
may  be  reduced  to  two  in  number:  1.  That  the  commissioner  had  no  juris- 
diction, under  the  treaty  stipulations  between  the  two  countries,  to  issue  any 
warrant  for  the  arrest  and  examination  of  persons  charged  with  the  commis- 
sion of  forgery,  with  a  view  to  their  extradition.  2.  That  the  complaint  upon 
which  the  warrant  was  issued  by  the  commissioner  does  not  make  out  a  case 
or  contain  such  a  statement  of  the  offense  as  would  justify  a  warrant  of  arrest. 

§  3454.  Arrest  not  authorized  vnthovt  a  /equisition. 

I  shall  take  up  the  first  objection,  and,  with  a  view  of  stripping  the  case  of 
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some  questions  that  were  presented  on  the  argument,  state  that  in  my  opinion 
the  jidicial  arm  of  the  government  is  powerless  to  arrest  any  alleged  fugitive 
from  justice  whose  extradition  is  demanded  by  a  foreign  government  untler 
any  treaty  with  the  United  States,  without  a  requisition  having  been  previ- 
ously made  by  the  foreign  government  upon  the  IJniteJ  States,  and  its  autljor- 
ity  obtained  to  apprehend  such  fugitive.  The  six.h  article  of  the  treniv 
proclaimed  May  1,  1S74,  between  the  United  States  and  Belgium,  provides  ex- 
pressly for  such  requisition  and  consent  to  the  arrest  on  the  part  of  the  gov- 
ernment applied  to,  lias  sudi  requisition  been  made  and  consent  been 
obtained?  The  mandate  or  warrant  issued  by  the  department  of  state  recites 
the  fact  that  such  requisition  was  made  by  the  proper  officers  of  the  Belgian 
government  in  pursuance  of  the  treaty,  and  this  mandate  is  the  only  evidence 
that  the  president  of  the  United  States  initiated  the  proceedings  or  authorized 
the  apprehension  of  the  prisoner. 

§  3455.  It  is  sufficient  that  an  extraditioii  warrant  issue  from  the  office  of  the 
secretary  of  state. 

The  objection  that  such  warrant  is  not  issued  by  the  president  of  the  United 
States,  because  it  emanates  from  the  state  department,  and  is  signed  by  the 
secretary  of  state  and  under  his  official  seal,  in  my  opinion  is  not  tenable. 
The  history  of  the  government  shows  that,  in  all  our  foreign  relations,  the 
president,  in  performing  executive  acts  imposed  by  treaty  stipulations  or  other- 
wise, acts  through  the  department  of  state,  and  under  its  official  seal.  And 
when,  as  in  this  case,  a  warrant  or  mandate  is  signed  by  the  secretary  of  state, 
it  is  the  act  of  the  president  through  the  proper  executive  department  of  the 
government.  Thus,  upon  the  face  of  the  papers,  which  are  admitted  by  tho 
demurrer  to  be  true,  the  requisition  has  been  properly  made  by  the  Belgian 
government,  and  a  proper  warrant  has  been  issued  b}^  the  president  of  the 
United  States  to  authorize  the  commissioners  to  act.  I  have  no  authority  to 
go  behind  the  warrant  which  has  been  issued  by  the  president  through  the 
state  department,  and  it  must  be  taken  as  a  fact  that  the  president  discharged 
his  executive  functions  in  accordance  with  the  terms  of  the  sixth  article  of  the 
treaty. 

The  act  of  congress  in  relation  to  "extradition"  (title  66,  E.  S.  U.  S., 
p.  1026)  authorizes  certain  judicial  officers,  "whenever  a  treaty  for  extradition 
exists  between  the  government  of  the  United  States  and  any  foreign  govern- 
ment,* upon  complaint  being  made,  under  oath,  charging  any  person  found 
within  the  limits  of  any  state,  district  or  territory,  who,  having  committed 
within  the  jurisdiction  of  any  such  foreign  government  any  of  the  crimes  pro- 
vided for  by  such  treiity  or  convention,  to  issue  his  warrant  for  the  apprehen- 
sion of  the  person  so  charged,  that  he  may  be  brought  before  such  commis- 
sioner, to  the  end  that  the  evidence  of  criminality  may  bo  heard  and  considered/' 
And  in  case  such  commissioner  deems  the  evidence  sufficient  to  sustain  the 
charge  made,  he  certifies  the  same,  together  with  all  the  testimony,  to  the 
secretary  of  state,  that  a  warrant  may  issue  for  his  surrender. 

This  act  of  congress  applies  to  all  treaties  made  before  or  after  its  passage, 
and  was  necessary,  in  order  to  give  the  judicial  department  of  the  government 
jurisdiction  to  investigate  the  charge  of  crime  alleged  to  have  been  commitlc<i 
within  the  limits  of  a  foreign  government.  The  commissioner  of  the  circaii 
court  of  the  United  States  for  the  southern  district  of  New  York,  in  obedience 
to  the  warrant  of  the  president,  and  upon  complaint  made  by  the  consul-gen- 
eral of  Belgium,  resident  in  the  city  of  New  York,  has  issued  his  warrant  of 
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arrest  for  the  purpose  of  investigating  the  charges  made  against  the  prisoner, 
and  he  had  authority  so  to  do,  provided  the  complaint  by  the  consul-general 
made  out  a  proper  case. 

§  3456.  What  is  not  a  sufficient  description  of  an  offense  in  an  extradition 
warrant 

And  this  brings  me  to  a  consideration  of  the  next  and  last  objection.  The 
complaint  charges  that  Van  Iloven  committed,  within Hhe  jurisdiction  of  the 
kingdom  of  Belgium,  the  crime  of  forgery,  as  it  is  specifically  mentioned  in 
the  treaty  of  1874,  to  wit:  "  With  having,  within  the  jurisJiction  of  the  king- 
dom of  Belgium,  and  in  violation  of  the  laws  thereof,  and  for  his  own  benefit, 
and  on  or  about  the  21st  day  of  December,  1875,  wilfully  and  knowingly  and 
maliciously  uttered  and  put  in  circulation  forged  papers,  or  counterfeit  papers, 
or  counterfeit  obligations,  or  other  titles,  or  instruments  of  credits."  This  is 
the  charge  in  ha&c  verba  without  specifying  the  kind  of  obligations  forged,  or 
the  character  of  the  papers,  or  the  nature  of  the  titles,  or  instruments  of  credits 
forged. 

Is  such  a  complaint  sufficiently  definite  for  the  purpose  of  jurisdiction?  It 
is  not  necessary  that  a  complaint  should  be  drawn  with  the  formal  precision 
of  an  indictment,  but  the  accused  should  be  fairly  informed  of  the  charge 
made,  so  that  he  may  be  able  to  meet  the  investigation. 

In  the  case  of  In  re  llenrich,  5  Blatch.,  414  (§§  3447-53,  supra),  the  court 
says:  "The  complaint  upon  which  the  warrant  of  arrest  is  asked  should  set 
forth  clearly,  but  briefly,  the  substance  of  the  offense  charged,  and  the  sub- 
stantial material  features  thereof."  I  think,  tested  by  the  above  decision,  the 
complaint  does  not  show  probable  cause  for  the  arrest,  and,  at  common  law,  is 
defective.  The  consul  does  not  pretend  to  be  familiar  with  the  particulars  of 
the  alleged  crime,  and  he  has  no  personal  knowledge  of  any  of  the  facts,  and 
states  that  he  makes  the  complaint  by  virtue  of  his  office,  and  for  the  purpose 
of  giving  effect  to  the  treaty.  Clearly  under  our  system  of  criminal  jurispru- 
dence, such  a  complaint  would  not  authorize  the  arrest  of  one  of  our  citizens, 
and  it  cannot  have  been  the  intention  of  the  treaty-making  power,  or  the  con- 
gress of  the  United  States,  to  have  permitted  the  arrest  of  an  alleged  fugitive 
upon  a  complaint  which  would  be  defective  in  the  former  case.  The  petitioner, 
therefore,  must  be  discharged  from  custod}'. 

Ordered  accordingly. 

IN  RE  FOWLER. 
(Circuit  Court  for  New  York:  18  Blatchford,  430-443.     1880.) 

Opinion  by  Blatchford,  J. 

Statement  OF  Facts. —  This  case  is  before  this  court  on  a  habeas  corpus,  in 
proceedings  for  extradition  brought  before  this  court  by  a  certiorari.  On  a 
complaint  made  before  Commissioner  Osborn  by  the  consul-general  of  Great 
Britain,  at  New  York,  that  the  relator,  George  Fowler,  alias  R  Gray,  had,  on 
the  18th  of  September,  1880,  at  Bradford,  in  England,  committed  the  crimes  of 
forgery  and  the  utterance  of  forged  paper,  by  feloniously  forging  and  uttering, 
knowing  the  same  to  be  forged,  a  check  or  bank-draft,  dated  at  Bradford,  on 
that  day,  for  £10,  payable  to  the  order  of  W.  Jowett  and  purporting  to  be 
drawn  by  said  Jowett  on  the  Bradford  Banking  Company,  limited,  and  indorsed 
by  said  Jowett,  with  intent  thereby  to  defraud  said  Jowett,  or  said  company,. 
and  that  said  Fowler  had,  on  said  day,  at  Bradford,  feloniously  forged,  and 
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afterwards  feloniously  uttered,  knowing  the  same  to  bj  forged,  a  check  or 
bank-draft  dated  Bradford,  September  18,  1880,  for  £50,  payable  to  the  onler 
of  W.  Jowett,  and  purporting  to  be  drawn  by  said  Jowett  on  said  company, 
and  indorsed  by  said  Jowett.  with  intent  thereby  to  defraud  said  Jowett  or 
said  company,  and  which  complaint  set  forth  the  other  necessary  matters,  the 
said  commissioner  issued  the  proper  warrant  for  the  arrest  of  said  Fowler,  with 
a  view  to  his  extradition  under  article  10  of  the  treaty  of  August  9,  1842, 
between  the  United  States  and  Great  Britain  (8  U.  S.  Stat,  at  Large,  576).  The 
relator  was  arrested  and  brought  before  the  commissioner,  and,  as  the  result  of 
tlie  hearing,  the  commissioner  decided  that  the  evidence  was  sufficient  to  sus- 
tain the  charge,  and  he  committed  the^'elator  to  the  custody  of  the  marshal,  to 
await  a  warrant  of  surrender. 

In  the  course  of  the  hearing  before  the  commissioner,  certain  documentary 
evidence  was  offered  by  the  prosecution,  and  admitted  under  the  objection  of 
the  relator.  There  is  a  coj^y  of  an  information  and  complaint  sworn  to  ly 
Jowett,  September  21,  1880,  at  Bradford,  before  a  justice  of  tho  i)jace  thcic, 
charging  Fowler  with  havmg  feloniously  forged  and  uttered  iUo  bankei^' 
diecks  for  £G0,  with  intent  to  defraud.  Such  copy  is  certilie  1  by  Aii^^ui 
Ilolden,  a  justice  of  the  peace  at  Bradford,  to  be  a  true  copy  of  iho  or. g. rial 
information.  On  the  back  of  the  copy  is  a  certificate  by  Godfrey  Lu^h.ngton, 
assistant  under-secretary  of  state  for  the  home  department,  certifying  that  the 
signature  of  Ilolden  is  the  signature  of  a  magistrate  in  England  huving  auihor- 
ily  to  take  the  information,  and  that  the  information,  "so  verified  by  a  magis- 
trate where  the  same  was  taken  and  authenticated  by  a  minister  of  state,  and 
sealed  with  his  official  seal,  would  be  received  as  evidence  of  the  criminality  of 
a  fugitive  criminal  from  the  United  States  charged  before  a  tribunal  in  Great 
Britain  with  an  extradition  crime  under  the  extradition  treaty  as  existing 
between  that  country  and  the  United  States."  Under  said  certificate  is  a  cer- 
tificate by  T.  V.  Lister,  assistant  under-secretary  of  state,  sealed  with  the  seal 
of  the  foreign  office,  certifying  that  Lushington's  said  signature  is  the  hand- 
writing of  Godfre)'^  Lushington,  assistant  under-secretary  of  state  for  the  home 
department.  Under  said  two  certificates  is  a  certificate  by  J.  E.  Lowell,  envoy 
extraordinary  and  minister  plenipotentiary  of  the  United  States  of  America, 
made  at  the  legation  of  the  United  States,  London,  untler  the  seal  of  the  lega- 
tion of  the  United  States  of  America  to  Great  Britain,  certifying  that  Lister's 
said  signature  is  the  handwriting  of  G.  V.  Lister,  "one  of  the  assistant  under- 
secretaries of  state  for  foreign  affairs,  and  that  the  annexed  documents  are 
authenticated  in  the  manner  required  by  the  statutes  of  the  United  Stat^js.*' 
There  is  also  a  co4)y  of  a  warrant  issued  at  Bradford,  September  21,  ISSO,  by  a 
justice  of  the  peace  there,  reciting  said  information,  and  commanding  the  con- 
stables of  Brac'f  )rd  to  arrest  Fowler,  and  bring  him  before  a  justice  of  the 
peace,  to  answer  said  information.  This  copy  is  certified  by  Angus  Holden,  a 
justice  of  the  peace  at  Bradford,  to  be  a  true  copy  of  the  original  warrant.  On 
the  back  of  the  copy  is  a  certificate  by  said  Lushington,  of  the  same  tenor, 
mutatis  mutandis,  as  his  certificate  on  the  back  of  the  copy  of  the  information. 
Under  said  certificate  is  a  certificate  by  Julian  Pauncefote,  assistant  under- 
secretary of  state  for  foreign  affairs,  sealed  with  tho  seal  of  the  foreign  office, 
of  the  same  tenor  as  the  said  certificate  of  said  Lister.  Under  said  two  certifi- 
cates is  a  certificate  by  Mr.  Lowell,  made  at  the  legation  of  the  United  States, 
London,  under  the  seal  of  the  legation  of  the  United  States  to  Great  Britain, 
certifying  that  Pauncefote's  said  signature  is  the  handwriting  of  Sir  Juhan 
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Pauncefote,  "one  of  the  assistant  uncler-secretaries  of  state  for  foreign  affairs, 
and  that  the  annexed  documents  are  authenticated  in  the  manner  required  by 
the  statutes  of  the  United  Slates."  There  are,  also,  an  original  deposition  of 
William  Jowett,  and  an  original  deposition  of  Edwin  I.  Hastier,  signed  by 
them  respectively,  and  sworn  to  at  Bradford,  September  30,  1880,  before  W. 
Pollard,  a  justice  of  the  peace  there,  in  reference  to  said  forgeries.  These  dep- 
(sitions  bear  certificates  of  the  same  character,  from  the  home  department  and 
the  foreign  office  and  tlie  United  States  legation,  as  those  certifying  the  copies 
of  the  information  and  the  warrant. 

§  3457.  Acts  of  18Jf8  and  1860^  as  amended  hy  the  act  of  1876,  in  respect  to 
evidence  in  extradition  cases ^  set  forth  and  considered. 

The  second  section  of  the  act  of  August  12,  1848  (9  U.  S.  Stat,  at  Largo, 
302),  provided  as  follows:  ''In  every  case  of  complaint  as  aforesaid,  and  of  a 
hearing  upon  the  return  of  the  warrant  of  arrest,  copies  of  the  depositions 
upon  which  an  original  warrant  in  any  such  foreign  country  may  have  been 
granted,  certified  under  the  hand  of  the  person  or  persons  issuing  such  warrant, 
and  attested   upon  the  oath  of  the  party  producing  them  to  be  true  copies  of 
the  original  depositions,  may  be  received  in  evidence  of  the  criminality  of  the 
person  so  apprehended."     This  was  a  narrow  provision.     It  allowed  in  evidence 
here,  not  an}'  original  depositions  on  which  a  warrant  abroad  issued,  not  any 
original  depositions  used  abroad  on  the  hearing  of  the  charge  after  an  arrest 
under  the  warrant,  not  any  copies  of  the  latter  depositions,  not  such  original 
warrant,  not  a  copy  of  it,  not  any  other  original  paper  or  a  copy  thereof,  but 
only  copies  of  the  depositions  abroad  on  which  the  warrant  abroad  issued,  and 
tiien  it  required  such  copies  to   be  certified  in  a  i)articular  way  and  to  be  at- 
tested by  a  particular  oath.     Tiien  followed  the  act  of  June  22,  18G0  (12  U.  S. 
Stat,  at  Large,  84),  which  provided  as  follows:  "In  all  cases  where  any  depo- 
sitions, warrants  or  other  papei^s,  or  copies  thereof,  shall  be  offered  in  evidence 
upon  the  hearing  of  an  extradition  case,"  under  the  second  section  of  .the  act  of 
1S4S,  "such  depositions,  warrants  and  other  papers,  or  copies  thereof,  shall  be 
admitted  and  received  for  the  purposes  mentioned   in  tlie  said  section,  if  they 
shall  be  properly  and  legally  autiienticated,  so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribunals  of  the  foreign  country  from  which  the  ac- 
cused party  shall  have  escaped,  and  the  certificate  of  the   principal  diplomatic 
or  consular  officer  of  the  United  States  resident   in  such  foreign  country  shall 
be  proof  that  any  paper  or  other  document  so  offered   is  authenticated  in  the 
manner  required  by  this  act."     It  was  held  by  this  court,  in  la  re  Ilenrich,  5 
Blatch.,  414  (§§  3447-53,  supra),  that  the  act  of  1860  enlarged  the  class  of 
documentary  evidence   which   might  be  adduced  in  support  of  the  charge  of 
criminality,  by  providing  for  the  admission  of  amj  depositions,  warrants  or 
other  papers,  or  copies  of  the  same,  authenticated  as  specified  in  the  act  of 
1S(>0.     Then  came  the  Revised  Statutes,  section  5271  of  which,  as  it  stood  until 
1876,  provided  as  follows:  "In  every  case  of  complaint  and  of  a  hearing  upon 
the  return  of  the  warrant  of  arrest,  copies  of  the  depositions  upon  which  an 
original  warrant  in  any  foreign  country  may  have  been  granted,  certified  under 
the  hand  of  the  person  issuing  such  warrant,  and  attested  upon  the  oath  of  the 
party  producing  them  to  be  true  copies  of  the  original  depositions,  may  be  re- 
ceived in  evidence  of  the  criminality  of  the  person  so  apprelionded,  if  they 
are  authenticated  in  such  manner  as  would  entitle  them  to  be  received  for  sim- 
ilar purposes  by  the  tribunals  of  the  foreign  country  from  which  the  accused 
party  escaped.     The  certificate  of  the  principal  diplonuuic  or  consular  officii 
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of  the  United  States  resident  in  such  foreign  country  shall  be  proof  that  any 
paper  or  other  document  so  offereil  is  authenticated  in  the  manner  required  by 
this  section."  In  In  re  Stupp.  12  Blatch.,  501  (§§  3402-67,  infra),  before  this 
court,  in  1875,  it  was  held  that  section  5271  was  in  force  in  lieu  of  the  act  of 
1848,  in  regard  to  copies  of  the  depositions  on  which  an  original  warrant  of 
arrest  was  granted  abroad,  but  that  the  act  of  1860  was  still  in  force,  after  the 
enactment  of  the  E?vise(l  Statutes,  in  regard  to  the  admission  in  evidence  of 
all  depositions,  warrants  and  other  pap3rs,  or  copie3  thereof,  except  the  copies 
mentioned  in  section  5271.  In  consequence  of  a  suggestion  made  in  the  de- 
cision in  the  case  of  Stupp,  timl  section  5271  had  changed  the  law  in  regard  to 
copies  of  the  depositions  on  which  an  original  warrant  was  issued  abroad,  in- 
stead of  re-enacting  it,  and  that  the  act  of  1860  had  not  been  re-enacted  in  the 
Kevised  Statutes,  the  act  of  June  19,  1876(19  U.  S.  Stat,  at  Large,  59),  was 
passed.  That  act  amends  section  5271  so  as  to  read  as  follows:  "In  every  casa 
of  complaint,  and  of  a  hearing  upon  the  return  of  the  warrant  of  arrest,  any 
depositions,  warrants  or  other  papers  offered  in  evidence  shall  be  admitted  and 
received  for  the  purpose  of  such  hearmg,  if  they  shall  be  properly  and  legally 
authenticated  so  as  to  entitle  them  to  be  received  as  evidence  of  the  criminality 
of  the  person  so  apprehended,  by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  shall  have  escaped,  and  copies  of  any  such  depositions, 
warrants  or  other  papers  shall,  if  authenticated  according  to  the  law  of  such 
foreign  country,  be  in  like  manner  received  as  evidence;  and  the  certificate  of 
the  principal  diplomatic  or  consular  officer  of  the  United  States  resident  in 
such  foreign  country  shall  bo  proof  that  any  such  deposition,  warrant  or  other 
paper,  or  copy  thereof,  is  authenticated  in  the  manner  required  by  this  section.'* 

§  3458.  Stction  5271^  Revised  Statutes,  as  amended  by  act  of  1876,  in  respect 
to  documentary  evidence  in  extradition  causes,  set  forth  and  defined. 

The  provisions  of  section  5271,  as  thus  amended,  do  not  appear  to  have  been 
construed  in  any  adjudged  case.  The  section  provides  for  two  classes  of  docu- 
mentary evidence,  (1)  "depositions,  warrants  or  other  papers,"  which  means 
original  depositions,  original  warrants  and  original  other  papers  —  the  deposi- 
tions, warrants  and  papers  themselves,  and  not  copies  of  them;  (2)  copies  of 
"  any  such  depositions,  warrants  or  other  papers."  The  first  class,  the  ori;:- 
inals,  must  be  documents  which  would  be  entitled  to  be  received  in  the 
tribunals  of  the  foreign  country  as  evidence  of  the  criminality  of  the  person 
in  respect  to  the  offense  charged  against  him,  as  committed  there,  if  the 
inquiry  as  to  his  criminality  in  respect  to  such  offense  were  being  had  in  such 
foreign  tribunals,  and  such  originals  must  be  authenticated  in  such  a  proper 
and  legal  manner  as  would  entitle  them  to  be  received  as  such  evidence  in 
such  foreign  tribunals. 

§  3459.  The  copies  of  documentary  evidence^  when  offered,  should  he  properly 
authenticated  according  to  the  lawn  <f  the  country  from  whence  they  issue. 

The  second  class,  the  copies,  must  be  copies  of  original  documents,  which 
originals  would  be  entitled  to  be  received  in  the  tribunals  of  the  foreign  cou'i- 
try  as  evidence  of  the  criminality  of  the  person  in  respect  to  the  offense  chaigo«l 
against  him,  as  committed  there,  if  the  inquiry  as  to  his  criminalitj''  in  re^^peci 
of  said  offense  were  being  had  in  such  foreign  tribunals,  and  such  copies  must 
be  "authenticated  according  to  the  law  of  such  foreign  country,"  that  is,  au- 
thenticated as  true  copies  of  such  originals,  the  authentication  being  made 
according  to  the  law  of  the  foreign  country.  When  originals  are  offered,  ihey 
must  be  satisfactorily  identified,  and  it  must  appear  that  they  would  be  entitled 
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to  be  received  in  the  tribunals  of  the  foreign  country,  as  evidence  of  such 
criminality,  if  the  inquiry  as  to  such  criminality  were  being  had  in  such  foreign 
tribunals.  When  copies  are  offered,  it  must  appear  that  the  originals  of  them 
would  be  entitled  to  be  received  in  the  tribunals  of  the  foreign  country  as  evi- 
dence of  such  criminality,  if  the  inquiry  as  to  such  criminality  wore  being  had 
in  such  foreign  tribunals,  and  it  must  appear  that  the  copies  are  true  copies  of 
such  originals,  and  the  authentication  that  the  copies  are  true  copies  must  bo 
made  accoi'ding  to  the  law  of  the  foreign  country.  There  would  seem  to  be  a 
distinction  industriously  made  in  the  section  between  originals  and  copies.  If 
copies  had  bjen  intended  to  be  placed  in  the  same  category  with  originals,  the 
words'* or  copies  of  any  such  depositions,  warranls  or  other  papers"  would 
naturally  have  been  inserted  after  the  words  "or  other  papers,"  where  the 
latter  words  first  occur,  and  the  portion  of  the  section  after  the  word  "  escaped  " 
to  and  including  the  word  "evidence"  would  have  been  omitted.  The  infer- 
ence is,  that  a  different  meaning  may  be  lookeJ  for  in  the  expression  "  prop- 
erly and  legally  authenticated  so  as  to  entitle  them  to  be  received  as  evidence 
of  the  criminality  of  the  person  so  apprehended,  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  shall  have  escaped,"  from  that  which  is 
to  be  looked  for  in  the  expression  "authenticated  according  to  the  law  of  such 
foreign  country."  In  Webster's  dictionary,  "Authenticate"  is  defined  thus: 
"To  render  authentic;  to  give  authority  to,  by  the  proof,  attestation  or  for- 
malities required  by  law  or  sufficient  to  entitle  to  credit."  In  Worcester's 
dictionary,  "Authenticate"  is  defined  thus:  "To  prove  authentic."  In 
Bouvier's  Law  Dictionary,  "Authentication"  is  defined  thus:  "A  proper  or 
legal  attestation.  Acts  done  with  the  view  of  causing  an  instrument  to  be 
known  and  identified."  In  Burrdl's  Law  Dictionary,  "Authentication"  is 
defined  thus:  "The  act  or  mode  of  giving  legal  authority  to  a  statute,  record 
or  other  written  instrument,  or  a  certified  copy  thereof,  so  as  to  render  it  legally 
admissible  in  evidence."  There  does  not  appear  to  be  an}^  necessary  or  inherent 
meaning  in  the  word  "authenticated,"  as  used  in  the  section,  which  requires 
the  authentication  to  be  in  writing.  The  connection  in  which  the  word 
"authenticated"  is  used  in  this  or  any  other  statute  may  require  the  authenti- 
cation to  be  in  writing,  and  it  may,  in  one  place,  mean  only  a  written  authenti- 
cation, while  in  another  place  it  may  admit  of  an  authentication  not  in  writing. 
The  words,  "properly  and  legally  authenticated  so  as  to  entitle  them  to  be  re- 
ceived as  evidence,'-  etc.,  are  properly  to  be  construed  as  if  the  expression  were, 
"so  properly  and  legally  authenticated  as  to  entitle  them,"  etc.,  that  is,  "so 
properly  and  legally  authenticated  that  they  would  be  entitled  to  bo,"  etc. 
This  authentication,  in  regard  to  original  papers,  may  be  made  by  oral  proof 
given  here.  A  witness  may  swear  here  to  the  verity  and  identity  of  the 
originals,  and,  also,  from  his  knowledge  and  experience,  that  they  would  be  re- 
ceived in  the  tribunals  of  the  foreign  country  as  evidence  of  the  criminality  of 
the  person  in  respect  to  the  offense  charged  against  him,  as  committed  there,  if 
the  inquiry  as  to  such  criminality  were  being  had  in  such  foreign  tribunals. 
This  will  be  sufficient,  under  the  statute,  when  originals  are  offered.  When 
copies  are  offered,  they  must  be  authenticated  according  to  the  law  of  the 
foreign  country.  The  provision,  that  "the  certificate  of  the  principal  diplo- 
matic or  consular  officer  of  the  United  States,  resident  in  such  foreign  country, 
shall  bo  proof  that  any  such  deposition,  warrant  or  other  paper,  or  copy 
thereof,  is  authenticated  in  the  manner  required  by  this  section,"  provides  for 
a  mode  of  proof,  in  regard  to  both  originals  and  copies,  and  in  regard  to  both 
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of  the  authentications  mentioned  in  the  section.  Such  certificate,  if  in  prop?r 
form,  is  absolute  proof,  whatever  may  be  the  tenor  of  the  cerlificates  of  foreign 
officials  to  the  same  documents.  Practically,  there  may,  ordinarily,  be  no  ade- 
quate attainable  means,  other  than  such  certificate,  of  proving  that  the  authen- 
tication of  the  copies  is  according  to  the  law  of  the  foreign  country.  But 
there  is  nothing:  in  the  statute  which  necesiarily  excludes  oral  proof  authenti- 
cating the  copies,  or  oral  proof  as  to  what  the  law  of  the  foreign  country  is  ai 
to  such  authentication,  or  oral  proof  that  such  oral  aulhentication  is  accordini: 
to  the  law  of  the  foreign  country.  There  is  nothing  in  the  statute  whicli 
makes  such  certilicate  of  the  United  States'  diplomatic  or  consular  offi^^er  tl.c 
only  conii)etent  proof  that  either  the  originals  or  the  copies  are  authenticateil 
in  the  manner  required  by  the  statute.  Whether  the  originals  are  offered,  or 
copies  are  offered,  it  must  appear  that  the  originals  would  be  received  in  the 
tribunals  of  the  foreign  country  as  evidence  of  the  criminality  of  the  persun 
in  respect  of  the  offense  charged  against  him,  as  committed  there,  if  the  in- 
quiry as  to  such  criminality  were  being  had  in  such  foreign  tribunals.  Xot 
only  is  the  provision  to  that  effect  specitio  as  to  the  originals,  but  the  provision 
in  regard  to  copies  is,  twice,  that  they  are  to  be  copies  of  **such^'  originals, 
that  is,  copies  of  originals  which  would  be  received  in  the  tribunals  of  the 
foreign  country  as  such  evidence. 

The  certilicate  of  Mr.  Lowell  in  this  case  cannot  be  held  to  be  in  compliance 
with  the  statute.  It  certiiies  that  the  documents  ^'are  authenticated  in  the 
manner  required  by  the  statute  of  the  United  States."  It  ought  to  certify,  in 
respect  to  the  original  depositions  offered,  that  they  are  properly  and  legally 
authenticated,  so  as  to  entitle  them  to  be  received  as  evidence  of  the  criminality 
of  the  person  apprehended,  by  the  tribunals  of  Great  Britain;  and  it  ought  to 
certify,  in  respect  to  the  copies  offered,  that  the  originals  of  which  tbey  are 
copies  would  be  received  as  such  evidence,  and  that  such  copies  are  authenti- 
cated according  to  the  law  of  Great  Britain.  Xot  only  is  the  certilicate  of 
Mr.  Lowell  thus  defective,  but  it  clearly  appears,  from  the  authentications  to 
which  bis  certificates  are  appended,  that  the  documents  are  not  authenticated 
in  the  manner  required  by  the  statute  of  the  United  States.  In  each  of  the 
three  certificates  of  Mr.  Lushington,  he  certiiies  that  the  document  ''would  be 
received  as  evidence  of  the  criminality  of  a  fugitive  criminal  from  the  United 
States,  charged  before  a  tribunal  in  Great  Britain  with  an  extradiiion  crime 
under  the  extradition  treaty  as  existing  between  that  country  and  the  United 
States."  The  document  must  appear  to  be  one  which  would  be  received  as  evi- 
dence of  the  criminality  of  Fowler  in  respect  to  this  offense,  by  the  tribunals 
of  Great  Britain,  if  the  inquiry  were  going  on  there,  in  respect  to  the  offense 
as  committed  there,  and  not  a  document  which  would  be  received  by  the  tribu- 
nals of  Great  Britain  as  evidence  of  the  criminality  of  a  fugitive  criminal  from 
the  United  States,  charged  before  one  of  such  tribunals  with  an  extradition 
crime  committed  in  the  United  States. 

The  original  depositions  of  Jo  welt  and  Hustler  purport  to  have  been  severally 
taken  and  sworn  to  at  Bradford,  before  W.  Pollard,  a  justice  of  the  j)eaee. 
Under  the  foregoing  views,  the  certificates  to  such  de|)osilions  ought  to  be  in,  or 
amount  in  substance  to,  the  following  forms:  "  I  hereby  certify  th.it  the  signa- 
ture of  W.  Pollard  to  the  foregoing  deposition  is,  to  the  best  of  my  knowledge 
and  belief,  his  signature  and  the  signature  of  a  magistrate  in  England  having 
authority  to  take  the  same,  and  that  said  deposition,  certifiovl  as  within,  by 
said  Pollard,  to  the  taking  thereof  before  him,  and  authenticated  by  a  minister 
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of  state,  and  sealed  with  his  official  seal,  would  be  received  in  thij  tribunal  of 
Great  Britain,  as  evidence  of  the  criminality  of  George  Fowler,  aliaa  li.  Gray, 
named  in  said  deposition,  in  respect  of  the  offense  charged  against  him  as  com- 
mitted in  Great  Britain,  namely,  that  he  feloniously  did  forge,  utter  and  put  oflf 
certain  orders  purporting  to  be  orders  by  William  Jowett,  lor  the  payment  of 
money,  to  wit,  bankers'  checks  for  the  pas'ment  of  the  sum  of  £00,  with  intent 
thereby  then  and  there  to  defraud,  if  the  inquiry  as  to  such  criminality  were 
being  had  in  the  tribunals  of  Great  Britain.  Godfrey  LushingLon,  assist- 
ant under-secretary  of  state  for  the  home  department.  Whitehall,  2d  Octo- 
ber, 1880.  Seal."  '*I  certify  that  I  believe  the  above  signature,  'Godfrey 
Lushington,'  to  be  the  handwriting  of  Godfrey  Lushington,  Esqre.,  D.  C.  L., 
assistant  under-secretary  of  state  for  the  home  department.  Julian  Pauncefote, 
assistant  under-secretary  of  state  for  foreign  affairs.  Foreign  office,  7th  Octo- 
ber, 1880.  Seal."  "I  certify  that  I  believe  the  above  signature,  'Julian 
Pauncefote,'  to  be  the  handwriting  of  Sir  Julian  Pauncefote,  one  of  the  assi-^t- 
ant  nnder-secretaries  of  state  for  foreign  affairs,  and  that  the  foregoing  docu- 
ments are  properly  and  legally  authenticated  so  as  to  entitle  them  to  be  received 
in  the  tribunals  of  Great  Britain,  as  evidence  of  criminality  of  George  Fowler, 
alias  K.  Gray,  named  therein,  in  respect  of  the  offense  named  therein,  charged 
against  him  as  committed  in  Great  Britain,  if  the  inquiry  as  to  such  criminality 
were  being  had  in  the  tribunals  of  Great  Britain.  In  witness  whereof,  I  have 
subscribed  my  name  and  caused  the  seal  of  this  legation  to  be  affixed,  this  8th 
day  of  October,  1880.  J.  R.  Lowell,  envoy  extraordinary  and  minister  pleni- 
potentiary of  the  United  Slates  of  America.  Legation  of  the  United  States, 
London,  October  8,  1880.     Seal." 

In  regard  to  the  copy  of  the  information,  in  addition  to  the  certificate  of 
Angus  Holden,  justice  of  the  peace,  that  it  is  a  true  copy  of  the  original  in- 
formation, the  certificates  to  such  copy  ought  to  be  in,  or  amount  in  substance 
to,  the  following  forms:  "  I  hereby  certify  that  the  signature  of  Angus  Holden 
to  the  foregoing  copy  information,  is,  to  the  best  of  my  knowledge  and  belief, 
his  signature  and  the  signature  of  a  magistrate  in  England  having  authority  to 
take  said  information,  and  that  the  original  of  said  information  would  be  re- 
ceived in  the  tribunals  of  Great  Britain,  as  evidenca  of  the  criminality  of 
George  Fowler,  alias  R.  Gray,  named  therein,  in  respect  of  the  offense  charged 
against  him  as  committed  in  Gi^eat  Britain,  namely,  that  he  feloniously  did 
forge,  utter  and  put  off  certain  orders  purporting  to  be  orders  by  Willi:i:;i 
Jowett  for  the  payment  of  money,  to  wit,  bankers'  checlc^  for  the  piiyment  of 
the  sum  of  £60,  with  intent  thereby  then  and  there  to  defraud,  if  the  inquiry 
as  to  such  criminality  were  being  had  in  the  tribunals  of  Great  Britain,  and 
that  said  copy  information  is  authenticated  according  to  the  law  of  Great 
Britain.  Godfrey  Lushington,  assistant  under-secretary  of  state  for  the  homo 
department.  Whitehall,  2a  October,  1880.  Seal.'-  "I  certify  that  I  believe 
the  above  signature,  '  Godfrey  Lushington,'  to  be  the  handwriting  of  Godfrey 
Lushington,  Esq.,  assistant  under-secretary  of  state  for  the  home  department. 
T.  V.  Lister,  assistant  under-secretary  of  state.  Foreign  office,  %\  Oct(A)er, 
1880.  Seal."  "I  certily  that  I  believe  the  above  signature,  'T.  Y.  Lister,'  to 
be  the  handwriting  of  T.  V.  Lister,  Esquire,  one  of  the  assistant  under-secre- 
taries  of  state  for  foreign  affairs,  and  that  the  original  of  the  foregoing  copy 
information  would  l)e  received  in  the  tribunals  of  Great  Britain,  as  evidence  of 
the  criminaliiy  of  George  Fowler,  aliaa  R.  Gray,  named  therein,  in  respect 
of  the  offense  charged  against  him  as  committed  in  Great  Britain,  naine'.v, 
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that  ho  feloniously  did  forge,  utter  and  put  off  certain  orders  purporting  to  be 
orders  by  William  Jowctt  for  the  payment  of  money,  to  wit,  bankers'  checks 
for  the  payment  of  the  sum  of  £60,  with  intent  thereby  then  and  there  to  de- 
fraud, if  the  inquiry  as  to  such  criminality  were  being  had  in  the  tribunals  of 
Great  Britain,  and  thai  the  foregoing  documents  are  authenticated  according 
to  the  law  of  Great  Britam.  In  witness  whereof  I  have  subscribed  my  namr. 
and  caused  the  seal  of  this  legation  to  bo  affixed  hereto,  this  7th  day  of 
October,  1880.  J.  R.  Lowell,  envoy  extraordinary  and  minister  plenipoten- 
tiary of  the  United  States  of  America.  Legation  of  the  United  States,  Lon- 
don, October  7,  1880.  Seal."  The  certificates  to  the  copy  warrant  should  be 
in  like  form  mutatis  mutandis. 

It  follows,  from  the  foregoing  considerations,  that  neither  the  de|>osition5 
nor  the  copies  of  the  information  or  of  the  warrant  were  admissible  in  evi- 
dence by  virtue  of  the  certificates  accompanying  them.  In  regard  to  the  copy 
information,  Mr.  Dobson,  a  detective  officer  attached  to  the  Bradford  police, 
who  came  to  the  United  States  to  take  Fowler  back  to  England,  testifies  that 
such  copy  is  a  copy  of  the  original  information;  that  he  saw  the  original  and 
was  present  when  it  was  made,  and  saw  Jowett  sign  it  in  the  presence  of 
Holden;  that  Ilolden  is  a  justice  of  the  peace  at  Bradford,  and  acting  as  such, 
and  that  the  signature  to  the  copy  is  the  signature  of  Ilolden.  Mr.  Dobson 
also  testifies  that  the  copy  warrant  is  a  copy  of  the  original  warrant;  that  he 
was  present  when  the  original  was  signed ;  that  it  was  issued  by  a  justice  of  the 
peace  at  Bradford,  and  that  he  has  the  original  in  his  possession.  But  there  is 
no  evidence  that  the  authentication  of  the  copies  is  according  to  the  law  of 
Great  Britain.  The  relator  objected  before  the  commissioner  to  the  admission 
in  evidence  of  the  copies,  but  they  were  admitted,  on  the  evidence  of  Mr. 
Dobson.     They  were  not  competent  evidence. 

§  3460.  Oi-iyinal  depositions^  taken  and  receivable  abroad  as  competent  evi- 
dencej  may  be  so  authenticated  orally  as  to  be  admissible  under  section  6271. 

A  different  case  f^xists  as  to  the  depositions  of  Jowett  and  Hustler.  The 
originals  w^ere  offered.  Mr.  Dobson  testifies  that  W.  PoIlard>  before  whom 
they  were  sworn  and  taken,  is  a  justice  of  the  peace  for  Bradford;  that  he, 
Dobson,  was  present  when  the  depositions  were  taken;  that  they  are  the 
originals;  that  they  were  isworn  to  by  Jowett  and  Hustler  severally;  that  two 
checks  were  produced  to  Jowett  at  the  time,  to  which  he  referred  in  his  depo- 
sition, as  originals  (the  witness  producing  copies  of  them,  compared  by  himself, 
which  are  part  of  the  case),  and  that  the  indorsements  were  on  the  checks  when 
they  were  presented  to  Jowett  in  court.  Mr.  Dobson  also  testifies  that  he  has 
been  attached  for  twelve  years  to  the  police  force  of  Bradford ;  that  he  is 
familiar  with  the  ordinary  course  of  criminal  procedure  in  England  for  the  ap- 
prehension of  offenders;  that  the  said  depositions  would  be  used  and  received 
in  evidence  before  the  magistrates  at  Bradford,  the  same  as  they  are  sought  to 
be  introduced  here,  after  the  arrest;  that,  the  magistrate  in  England  takes  a 
written  deposition  of  the  complainant  and  witnesses  in  the  presence  of  the 
accused,  without  counsel  for  the  accused,  the  accused  being  allowed  to  question 
the  witnesses  if  he  feels  disposed,  if  he  has  no  counsel;  that  such  depositions 
are  taken  in  writing  and  admitted  and  made  part  of  the  procedure;  that  he, 
Dobson,  has  often  conducted  criminal  prosecutions  himself,  acting  in  the  place 
of  the  chief  constable,  who  is  the  chief  prosecutor;  that  he  considers  himself 
perfectly  familiar  with  the  course  of  criminal  procedure  in  England;  and  that 
these  proceedings  are  according  to  the  practice  there,  and  these  depositions 
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would  be  received  in  England.  On  this  evidence,  the  original  depositions  were 
properly  admissible  in  evidence. 

§  3461.  The  decision  of  the  commissioner  with  regard  to  the  prisoner's  crim- 
inality cannot  he  reviewed  by  this  cou7^t  on  habeas  corpus: 

Upon  the  contents  of  said  depositions,  and  on  the  oral  testimony  given  here 
before  the  commissioner,  there  was  legal  and  competent  evidence  of  facts  be- 
fore him,  for  him  to  consider  in  making  up  his  decision  as  to  the  criminality  of 
the  accused.  On  all  the  points  bearing  on  the  criminality  of  the  relator,  testi- 
mony legal!}'  admissible  contains  materials  for  a  decision  by  the  commissioner 
on  the  question  of  fact,  as  to  whether  there  was  before  him  such  evidence  of 
criminality  as  the  treaty  requires.  The  commissioner  having  decided  such 
question  of  fact  his  decision  cannot  be  reviewed  by  this  court  on  habeas  corpus. 
In  re  Stupp,  12  Blatch.,  501  (§§  3462-67,  infra)\  In  re  Vandervelpen,  14  id., 
137;  In  re  Wiegand,  id  ,  370;  In  re  Wahl,  15  id.,  334. 

The  writs  must  be  discharged  and  the  relator  be  remanded  to  the  custody  of 
the  marshal. 

IN  RE  STUPP. 
(Circuit  Court  for  New  York:  12  Blatchford,  501-529.    1875.) 

Opinion  by  Blatcuford,  J. 

Statement  of  Facts. —  The  prisoner  has  been  committed  to  the  custody  of 
the  marshal  of  the  United  States  for  this  district,  by  a  United  States  commis- 
sioner, to  await  the  issuing  by  the  president  of  a  warrant  for  his  surrender  to 
the  authorities  of  Belgium,  under  the  treaty  of  extradition  with  that  country, 
concluded  March  19,  1874,  on  a  charge  of  having  committed  the  crimes  of 
murder  and  arson,  at  Brussels,  in  Belgium,  on  the  night  of  the  1st,  or  the  morn- 
ing of  the  2d,  of  October,  1871.  He  has  been  brought  before  this  court  on  a 
writ  of  habeas  corpus^  and  the  proceedings  which  took  place  before  the  commis- 
sioner have  been  brought  before  this  court  on  a  writ  of  certiorari, 

§  3162.  The  federal  courts  have  the  power  to  issue  writs  of  habeas  corpus  and 
certiorari. 

The  power  to  is^ue  writs  of  habeas  corpus  is  given  to  this  court  and  its  judges 
by  section  751  of  the  Revised  Statutes.  Section  752  enacts  that  such  writs  are 
to  be  granted  "for  the  purpose  of  an  inquiry  into  the  cause  of  restraint  of  lib- 
ert}\"  Section  757  provides  that  the  person  to  whom  the  writ  is  directed  shall 
certify  the  true  cause  of  the  detention  of  the  person  detained.  Section  760 
provides  that  the  person  detained  "  may  deny  any  of  the  facts  set  forth  in  the 
return,  or  may  allege  any  other  fact  that  may  be  material  in  the  case."  Sec- 
tion 761  provides  that  the  court  or  judge  "shall  proceed  in  a  summary  way  to 
determine  the  facts  of  the  case,  by  hearing  the  testimony  and  arguments,  and 
thereupon  to  dispose  of  the  party  as  law  and  justice  may  require."  Section  716 
provides  that  this  court  shall  have  power  to  issue  all  writs  not  specifically  pro- 
vided iot  by  statute,  which  may  be  necessary  for  the  exercise  of  its  jurisdiction, 
and  agreeable  to  the  usages  and  principles  of  law. 

As  the  prisoner  in  this  case  was  in  custody  under  the  authority  of  the  United 
States,  within  section  753  of  the  Revised  Statutes,  the  power  and  duty  of  issu- 
ing the  writ  of  habeas  corpus  existed;  and,  as  the  petition  for  such  writ  showed 
that  the  prisoner  was  held  under  a  commitment  made  by  a  United  States  com- 
missioner, as  the  result  of  proceedings  under  a  treaty  for  extradition,  it  was 
proper  to  issue  the  writ  of  cei^tiorari  to  the  commissioner,  to  bring  such  pro- 
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ceedings  before  the  court.  This  was  necessary,  in  order  to  ascertain  whether 
the  commissioner  had  jurisdiction  of  the  case.  How  far  the  court  will  revise 
the  proccLHlinsjs  before  the  commissioner  is  another  question. 

§  3463.  The  court  docs  not  retry  the  case  on  habeas  corpus^  but  toill  inquire 
into  jurisdiction  and  the  regxdarity  of  the  proceedings. 

It  is  contended,  for  the  prisoner,  that  whatever  may  have  been  the  law  or  the 
practice  prior  to  the  enactment  of  the  Revised  Statutes  of  the  United  Slates,  ;: 
is  now  the  duty  of  the  court,  and  it  has  the  power,  to  examine  into  the  men  s 
of  this  case,  on  the  returns  to  the  writs  it  has  issued.  Section  722  t>f  i  o 
Revised  Statutes  provides  that  the  jurisdiction  in  civil  and  crimmal  matters 
conferred  on  the  district  and  circuit  courts  by  the  provisions  of  title  13  of  iho  .- 
statutes  (and  which  title  embraces  the  jurisdiction  in  regard  to  the  writs  issue! 
in  this  case),  and  of  title  "Civil  Rights,"  and  of  title  "Crimes,"  for  the  protec- 
tion of  all  persons  in  the  United  States  in  their  civil  rights,  and  for  their  viniii- 
cation,  shall  be  exercised  and  enforced  in  conformity  with  the  laws  of  the 
United  States,  so  far  as  such  laws  are  suitable  to  cari'y  the  same  into  eflFect;  but 
in  all  cases  where  they  are  not  adapted  to  the  object,  or  are  deficient  in  the 
provisions  necessary  to  furnish  suitable  remedies,  and  punish  offenses  against 
law,  the  common  law,  as  modified  and  changed  by  the  constitution  and  statutes 
of  the  state  wlierein  the  court  having  jurisdiction  of  such  civil  or  criminal  cause 
is  held,  so  far  as  the  same  is  not  inconsistent  with  the  constitution  and  laws  of 
the  United  States,  shall  be  extended  to  and  govern  the  said  courts  in  the  trial 
and  disposition  of  the  cause,  and  if  it  is  of  a  criminal  nature,  in  the  infl.ction  of 
punishment  on  the  party  found  guilty. 

Section  7G0  of  the  Revised  Statutes,  in  addition  to  the  provision  before  cited 
from  it,  enacts  that  the  return  to  the  writ  of  habeas  corpus,  and  all  suggestions 
made  against  it,  may  be  amended,  before  or  after  the  same  are  filed,  "so  that 
thereby  the  material  facts  may  be  ascertained."  It  is  urged  that  the  intention 
of  the  enactments  cited  in  regard  to  ilie  proceedings  on  the  writ  of  habeas 
corpus  is,  that  the  court  shall  ascertain  the  facts  on  which  the  party  is  claimed 
to  be  held  in  custody,  and  shall  then  decide,  as  an  original  question,  whether 
ho  ought  to  be  held  in  custody  thereon,  without  reference  to  the  decision  of  the 
commissioner. 

The  language  used  in  sections  760  and  761  of  the  Revised  Statutes  is  sub- 
stantially borrowed  from  the  first  section  of  the  act  of  February  5, 1867  (14  U. 
S.  Stat,  at  Large,  385).  That  act  was  passed  to  extend  the  power  of  the  courts 
and  judges  of  the  United  States,  in  granting  writs  of  habeas  corpus^  to  cases 
not  provided  for  by  previous  legislation.  The  fourteenth  section  of  the  judi- 
ciary act  of  September  2-1:,  1789  (1  U.  S.  Stat,  at  Large,  81),  restricted  the 
power  of  the  courts  of  the  United  States  to  issue  writs  of  habeas  corpus,  in 
cases  of  prisoners  in  jail,  to  such  as  were  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  were  committed  for  trial  before  some  court 
of  the  same,  or  were  necessary  to  be  brought  into  court  to  testify.  The  act  of 
March  2,  1S33  (4  id.,  634,  §  7),  extended  the  power  to  prisoners  committed  f«;r 
any  act  done,  or  omitted  to  be  done,  in  pursuance  of  a  law  of  the  United 
States,  or  any  order,  process  or  decree  of  any  judge  or  court  thereof.  The  act 
of  August  29,  1842  (5  id.,  539),  extended  the  power  to  subjects  or  citizens  of  a 
foreign  state,  domiciled  therein,  confined  under  any  authority  or  law,  or  proc- 
ess founded  thereon,  of  the  United  States,  or  of  any  one  of  them,  for  any  act 
done  or  omitted  under  any  alleged  authority  claimed  under  the  order  of  any 
foreign  state,  the  validity  and  effect  whereof  depend  upon  the  law  of  nations. 
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The  act  of  lvSG7  provided  that  the  several  courts  and  jurlges  of  the  United 
States,  within  their  respective  jurisdictions,  in  addition  to  the  authority  already 
conferred  by  law,  should  have  power  to  grant  writs  of  hiheas  corpus  in  all 
cases  where  any  person  might  be  restrained  of  his  or  her  liberty  in  violation  of 
the  constitution,  or  of  any  treaty  or  law  of  the  United  States.  It  further  used 
this  language:  '*The  petitioner  may  deny  any  of  tbe  material  facts  set  forth 
in  the  return,  or  may  allege  any  fact  to  show  tliat  the  detention  is  in  contra- 
vention of  the  constitution  or  laws  of  the  United  States,  which  allegations  or 
denials  shall  be  made  on  oath.  The  said  return  may  be  amended  by  leave  of 
the  court  or  judge  before  or  after  the  same  is  filed,  as  also  may  all  suggestions 
made  against  it,  that  thereby  the  material  facts  may  be  ascertained.  The  said 
court  or  judge  shall  proceed,  in  a  summary  way,  to  determine  the  facts  of  the 
case,  by  hearing  testimony  and  the  argument  of  the  parties  interested,  and,  if 
it  shall  appear  that  the  petitioner  is  deprived  of  his  or  her  liberty  in  contraven- 
tion of  the  constitution  or  laws  of  the  United  States,  he  or  she  shall  forthwith 
be  discharged  and  set  at  liberty."  The  various  cases  enumerated  in  the  said 
acts  of  1789,  1833,  1842  and  1867,  as  cases  in  which  writs  of  hcibeas  corpus 
may  be  issued,  are  specified  in  section  753  of  the  Revised  Statutes.  It  is  thus 
seen  that  sections  760  and  761  of  the  Revised  Statutes  borrow  from  the  act  of 
1867  what  they  contain  as  to  denying  the  facts  set  forth  in  the  return,  and  as 
to  alleging  other  material  facts,  and  as  to  amanding  the  return  and  the  sugges- 
tions made  against  it,  so  that  thereby  the  material  facts  may  be  ascertained, 
and  as  to  the  proceeding  in  a  summary  way  to  determine  the  facts  of  the  case, 
by  hearing  the  testimony  and  arguments,  and  make  such  provisions  applicable 
to  all  cases  of  habeas  corpus^  as  well  as  to  those  enumerated  in  the  act  of  1867. 
The  provision,  that  the  court  is  "  thereupon  to  dispose  of  the  party  as  law 
and  justice  require,"  is  not  found,  in  those  words,  in  the  act  of  1867,  or  in  any 
enactment  in  regard  to  writs  of  haheas  corpus^  prior  to  the  Revised  Statutes. 
But  neither  those  words,  nor  any  other  language  in  the  sections  of  the  Revised 
Statutes  relating  to  the  writ  of  habeas  corpus^  can,  when  properly  construed, 
be  regarded  as  intended  to  have  the  effect,  or  as  having  the  effect,  of  prescrib- 
ing to  the  court  any  different  rules  of  decision,  in  disposing  of  a  case  on  habeas 
corpus^  from  those  which  were^the  proper  rules  of  decision  in  disposing  of  such 
case  prior  to  the  enactment  of  the  Revised  Statutes. 

The  provision  of  section  757  is,  that,  as  a  return  to  the  writ  of  habeas  corpus^ 
tbe  true  cause  of  the  detention  of  the  person  detained  shall  be  certified. 
"Wherever  the  person  is  detained  by  virtue  of  process,  the  cause  of  his  detention 
is  the  process.  In  the  present  case,  it  is  the  commitment  by  the  commissioner, 
which  carries  with  it  the  warrant  of  arrest;  and  the  certiorari  introduces  the 
documents  and  papers  put  in  evidence,  and  the  oral  testimony.  The ''facts" 
set  forth  in  the  return  to  the  habeas  corpus  are  not  the  particulars  of  the  evi- 
dence on  which  the  commitment  was  granted.  Those  *' facts"  are  the  state- 
ment that  there  was  a  warrant  of  arrest  issued  by  the  commissioner  in  a  case 
of  extradition,  and  an  examination  into  evidence  of  criminality,  and  a  decision 
and  a  commitment  to  surrender.  When  the  various  sections  of  the  Revised 
Statutes  speak  of  denying  the  "  facts"  set  forth  in  the  return,  and  of  alleging 
any  other  material  "fact,"  and  of  ascertaining  the  material  ** facts,"  and  of  de- 
termining the  '* facts"  of  the  case,  they  have  no  reference  to  the  merits  of  the 
evidence  which  was  put  in  before  the  commissioner,  as  tending  to  the  conclu- 
sion of  criminality.  Where  a  person  is  held  on  process  on  a  final  judgment 
after  conviction,  on  a  trial  on  an  indictment,  and  a  habeas  corpus  is  issued,  the 
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return  to  tho  writ  states,  as  the  cause  of  his  detention,  the  process,  and  either 
on  such  return  alone,  or  by  the  aid  of  a  certiorari^  the  final  judgment,  the  con- 
viction, the  fact  of  a  trial  and  the  indictment,  are  brought  before  the  court. 
These  are  the  "  facts  "  of  the  case  on  the  habeas  corpus.  The  particulars  of  the 
evidence  which  led  to  the  conviction  are  no  part  of  such  facts.  In  determin- 
ing, on  habeas  corpus^  the  "facts"  of  the  case,  the  court  does  not  determine 
what  were  the  facts  of  the  transaction  which  constituted  the  crime  of  which 
the  party  was  convicted.  It  only  determines  whether  there  was  an  indictment, 
a  trial,  a  conviction,  a  final  judgment,  a  sentence  and  process  of  execution,  and 
jurisdiction  of  such  proceedings.  It  does  not  retry  the  case.  So,  in  the  present 
matter,  to  determine  the  "  facts"  of  the  case  is  not  to  retry  the  matter  on  the 
evidence,  and  determine  what  were  the  facts  and  particulars  of  the  transac- 
tions constituting  the  alleged  crimes. 

The  most  recent  case  on  the  subject  of  habeas  corpus^  in  the  supreme  court 
of  the  United  States,  is  that  of  Ex  parU  Lange,  18  Wall.,  163  (g§  1767-74, 
8ifpra)y  at  the  October  term,  1873.  In  that  case  that  court  issued  to  a  circuit 
court  of  the  United  States  a  writ  of  certiorari  to  bring  before  it  the  proceed- 
ings in  the  circuit  court  under  which  the  petitioner  was  restrained  of  his  lib- 
erty, and  at  the  same  time  it  issued  a  writ  of  habeas  corpus  to  the  marshal  to 
produce  the  body  of  the  petitioner.  In  the  opinion  delivered  by  the  supreme 
court,  care  is  taken  to  say  that  the  supreme  court  has  authority  to  issue  the 
writ  and  to  examine  the  proceedings  of  the  circuit  court,  so  far  as  may  be  nec- 
essary to  ascertain  whether  the  latter  court  has  exceeded  its  authority,  but  thut 
the  supreme  court  disclaims  any  assertion  of  a  general  power  of  review  over 
the  judgments  of  the  inferior  courts  in  criminal  cases,  by  the  use  of  the  writ 
of  habeas  corpus  or  otherwise.  What  is  meant  by  ascertaining  whether  the 
circuit  court  has  exceeded  its  authority  is  shown  by  the  fact  that  the  opinion 
states  that  the  supreme  court  proceeds  to  examine  the  case  as  disclosed  by  the 
returns  to  the  two  writs,  to  ascertain  whether  it  appears  that  the  court  below 
had  any  power  to  render  the  judgment  under  which  the  petitioner  was  held, 
which  was  a  final  judgment  on  a  conviction  on  an  indictment.  Certainly,  it 
cannot  be  successfully  contended  that  these  provisions  of  the  Eevised  Statutes, 
in  regard  to  habeas  corpus^  have  the  effect  to  authorize  a  court  of  the  United 
States  which  has  no  direct  power  given  to  it  to  review  the  final  judgment  of 
another  court  of  the  United  States  in  a  given  case,  to  review  such  judgment 
on  the  merits,  under  the  indirect  authority  of  a  habeas  corpus.  Yet,  the  gen- 
eral language  of  the  Revised  Statutes  in  regard  to  the  proceedings  on  a  habeas 
corptiSy  that  authority  is  given  to  inquire  into  the  cause  of  restraint  of  liberty, 
and  to  ascertain  the  material  facts,  and  to  determine  the  facts  by  hearing  the 
testimony  and  arguments,  and  thereupon  dispose  of  the  party  as  law  and  jus- 
tice require,  is  as  applicable  to  a  case  where  a  party  is  in  custody  under 
process  issued  on  the  final  judgment  of  a  court  of  the  United  States,  on  a  con- 
viction on  an  indictment,  as  it  is  to  a  case  where  a  party  is  in  custody  under 
any  other  process. 

Nor  is  there  anything  in  the  provisions  of  section  722  of  the  Revised  Stat- 
utes which  requires  any  dififerent  rule  to  be  applied  to  the  decision  of  the  present 
case  from  that  which  would  have  been  applicable  in  the  absence  of  that  enact- 
ment. Under  that  section,  the  jurisdiction  conferred  on  this  court,  in  this 
case,  by  the  provisions  of  the  Revised  Statutes  in  regard  to  habeas  corpus,  is 
required  to  be  exercised  and  enforced  in  conformity  with  the  laws  of  the  United 
States,  so  far  as  such  laws  are  suitable  to  carry  the  same  into  effect.     Such 
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jurisdiction  is  to  be  exercised  in  conformity  with  the  laws  in  regard  to  proceed- 
ings in  extradition  cases,  and  in  conforrait}^  with  the  laws  in  regard  to  the  ap- 
pellate jurisdiction  of  this  court  as  well  as  in  conformity  with  the  laws  in 
regard  to  writs  of  habeas  corpus.  But  section  722  manifestly  has  reference  not 
to  the  extent  or  scope  of  jurisdiction,  or  to  the  rules  of  decision,  but  to  the 
forms  of  process  and  remedy  The  laws  of  the  United  States  are  fully  suitable 
to  carry  into  effect  the  jurisdiction  of  this  court  in  this  case,  and  they  are 
adapted  to  the  object  of  such  jurisdiction,  and  they  are  not  deficient  in  any 
j>rovision  necessary  to  furnish  suitable  remedies  to  exercise  and  enforce  such 
jurisdiction. 

§  3464.  cases  reviewed. 

In  the  case  of  In  re  Henrich,  5  Blatch.,  414  (§§  3447-53,  supra),  it  was  held, 
by  tjiis  court,  that  if  a  commissioner,  sitting  in  an  extradition  case,  assumes,  on 
evidence  which  he  regards  as  proving  the  charge  of  criminality,  to  commit  the 
accused  person  for  surrender,  a  court  of  the  United  States,  or  a  judge  thereof 
can,  on  w^its  of  habeas  corpus  diiiA  certiorari^  review  such  evidence,  and  come  to 
the  conclusion  that  the  evidence  fails  to  support  the  charge,  and  thereupon  dis- 
charge the  accused  from  custody.  In  the  opinion  delivered  in  that  case  it  was 
stated^  in  substance,  that  such  was  held  to  be  the  law  of  this  court,  because  it 
was  the  judgment  of  thedistingiiished  justice- of  the  supreme  court  (Mr  Justice 
Nelson),  who  was  then  the  presiding  justice  of  this  court;  and,  therefore,  it 
was  held  that  the  court  \vould  look  into  the  evidence  upon  which  the  judgment 
of  the  commissioner  rested,  and  would  pass  upon  its  weight  as  well  as  its  com- 
petency. But  the  court  proceeded  to  say :  "  It  should  be  understood  that,  in  the 
exercise  of  this  power  of  revising,  on  habeas  corpus,  the  judgment  of  the  com- 
missioner, this  court  will  not  reverse  his  action  upon  triflmg  grounds  or  for 
mere  errors  in  form.  When  designated  by  the  court,  he  is  fully  empowered  to 
hear  and  decide  the  questions  of  criminality,  and  where  he  has  legal  evidence 
before  him,  this  court  will  not  reverse  his  judgment  except  for  substantial  error 
in  law  or  for  such  manifest  error  in  fact  as  would  warrant  a  court  in  granting 
a  new  trial  for  a  verdict  against  evidence."  In  the  opinion  in  that  case,  various 
earlier  extradition  cases,  arising  in  this  district,  are  cited,  wherein  it  was  dis- 
tinctly held  by  various  judges  that,  on  habeas  corpus,  the  decision  of  the  com- 
missioner on  the  question  of  fact  could  not  be  reviewed.  Those  cases  were  Li 
re  Veremaitre,  before  Judge  Judson,  in  the  district  court  (9  K  Y.  Liig.  Ob?., 
137);  In  re  Kaine,  before  Judge  Belts,  in  the  circuit  court  (10  id.,  257);  In  re 
Heilbronn,  before  Judge  Ingersoll,  in  thedistrict  court  (12  id.,  65):  and  Kt parte 
Van  Aernam,  before  Judge  Betts,  in  the  circuit  court  (3  Blatch.,  160)  In  the 
case  last  cited,  the  view  was  held  that  the  circuit  court  could  not  sit  in  review 
on  the  merits  Q^  the  decision  made  by  the  commissioner,  either  on  the  facts  or 
the  law.  The  crime  charged  was  uttering  and  publishing  in  Canada  a  forged 
(Iraft,  knowing  it  to  be  forged,  with  intent  to  defraud  the  party  from  whom  tbe 
accused  obtained  money  on  the  draft.  The  point  taken  on  the  h/ibeas  corjnin 
was  that  the  false  making  of  the  draft  was  not  a  forgery  but  was  only  a  frau J, 
and  therefore  that  the  draft  was  not  a  forged  draft.  The  court  say:  ''If  the 
commissioner  had  no  legal  jurisdiction  over  the  case,  or  if  the  mandate  of  the 
president  under  which  the  prisoner  is  more  immediately  confined  was  issueil 
without  warrant  of  law,  it  is  the  duty  of  the  court  to  discharge  him.  It  is  not 
disputed  that  the  commissioner  was  empowered  to  inquire  whether  the  crime  of 
which  the  prisoner  was  accused  had  been  committed  by  him,  nor  is  it  disputed 
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that  legal  evidence  was  laid  before  him  tending  to  prove  the  accusation,  nor  is 
it  disputed  that  the  commissioner,  on  the  facts  so  ])]aced  before  him,  found  that 
the  prisoner  had  committed  the  offense.     The  exception  to  his  action  is,  that 
he  misjudged  in  point  of  hiw,  and   that  the  crime  was  not  established  bv  tlie 
evidence.     If  so,  this  manifestly  was  an  error  of  judgment   on   the  part  of 
the  commissioner,  but  it  does  not  show  that  ha  had  no  jurisdiction.     And,  if 
the  case  were  now  before  the  court  on  writ  of  error  or  appeal,  the  decision 
of  the  commissioner  would  be  a  legitimate  subject  for  its  investigation.     .     .     . 
In  my  view  of  the  subject,  this  court,  on  the  return  before  it  of  a  writ  of  hahean 
corpus^  has  no  furtiier  power  than   to  ascertain  and   determine  whether  the 
prisoner  stands  charged  with  a  criminal  offense  subjecting  him  to  imprison- 
ment; and  whether  the  commissioner  possessed  competent  authority  to  inquire 
into  and  adjudge  upon   that  complaint.     I  find  atiirmatively  in  this  case  on 
both   those  inquiries,  and,  therefore,  decide  that  I   have  no  authority,  under 
this  writ,  to  review  the  justness  of  the  decision  of  the  commissioner.     The 
president,  therefore,  had  due  authority  for  the  warrant  issued  by  him  for  the 
extradition  of  the  prisoner.     The  court,  if  acting  as  the  committing  magistrate, 
in  this  instance,  might  have  doubted  whether  the  law,  properly  interpreted, 
would  support  a  charge  of  forgery  for  the  fabrication  of  the  draft  in  question, 
and  might  have  declined  to  commit  the  prisoner  on  the  charge;  but  it  pos- 
sesses no  authority  to  rejudgo  that  point  on  this  writ.     The  farthest  the  court 
could  go,  under  this  writ  oi  hahcas  corpus^  after  ascertaining  that  there  was 
legal  p'oof  before  the  magistrate  tending  to  support  the  accusation,  would  be 
to  bail  the  prisoner,  if  this  particular  case  were  bailable."     The  clear  purport 
of  these  views  is  that  the  court  may  inquire  whether  the  commissioner  had 
jurisdiction  over  the  case,  whether  he  was  authorized  to  institute  an  inquiry 
into  the  crime,  and  whether  he  had  before  him  legal  evidence  tending  to  prove 
the  accusation,  but  that  it  can  go  no  farther,  and  act  as  a  court  of  review,  as  if 
it  had  before  it  a  writ  of  error  or  an  appeal,  under  an  affirmative  jurisdiction  to 
review  the  case  by  such  means.     This  was  also  the  view  of  Judge  Ingersoll  in 
/;i  r<?  Ileilbronn,  where  he  says.  "Where  there  is  any  legal  evidence  before 
the  commissioner  to  establish  the  charge,  and  that  legal  evidence  is  deemed  by 
him  sufficient,  no  matter  how  many  others  may  deem  it  insufficient,  and  he 
grants  a  warrant  of  commitment,  that  commitment  must  stand,  and  no  judge 
has  a  right  to  disregard  it  or  to  render  it  ineffectual,  at  least  not  till  the  expira- 
tion of  two  calendar  months  after  it  shall  have  been  issued.     In  such  a  case  no 
one  can  revise  the  opinion  of  the  commissioner  but  the  president.     The  presi- 
dent has  that  power.     If  he  should  be  of  opinion  that  the  evidence  taken  before 
the  commissioner  on  the  hearing  was  not  sufficient  to  sustain  the  charge,  then 
it  would  be  his  duty  to  withhold  a  warrant  of  extradition.     If  he  should  be  of 
opinion  that  it  was  sufficient,  then  it  would  be  his  duty  to  grant  such  warrant. 
The  necessities  of  the  case,  therefore,  do  not  require  that  I  should  express  an 
opinion  upon  the  sufficiency  of  the  evidence  upon  the  hearing  before  the  com- 
missioner." 

The  opinion  delivered  b}'  Mr.  Justice  Nelson  in  In  re  Kaine,  14  IIow.,  HI, 
shows  that  the  grounds  upon  which  he  proceeded  in  hoidi ng  that  Kaine  ought 
to  be  discharged  were  that  the  commissioner  had  no  jurisdiction  of  the  case,  be- 
cause there  had  been  no  preliminary  mandate  from  the  president,  and  because 
the  commissioner  was  not  an  officer  authorized  to  hear  the  case,  and  because 
there  was  no  competent  evidence,  that  is,  no  legal  evidence,  before  the  commis- 
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sioner,  the  only  evidence  being  depositions  which  Mr.  Justice  Nelson  regarded 
as  not  having  been  properly  authenticated.  These  grounds  are  repeated  by 
hira  in  Ex  parte  Kaine,  3  Blatch.,  6,  10.     He  went,  in  that  case,  no  farther. 

The  view  thus  taken  was  extended  by  the  remarks  made  in  In  re  Henrich, 
as  before  cited.     But,  in  that  case,  the  court  did  not  discharge  the  prisoner. 

In  the  case  of  la  re  Farez,  7  Blatch.,  34  (§§  34:38-42,  supra),  the  question 
was  wholly  one  as  to  the  jurisdiction  of  the  commissioner,  and  the  prisonei 
was  discharged  on  the  ground  that  the  w^arrants  which  he  originally  issued 
for  the  arrest  of  the  prisoner  were  void.     Subsequently,  in  regard  to  the  same 
}>erson,  in  Farez's  Case,  id.,  345  (§§  3425-37,  supra),  this  court,  held  by  my- 
self, discharged  him  after  he  had  been  finally  committed  for  extradition  JDy 
a  commissioner  on  the  sole  ground  that  the  commissioner,  in  the  proceedings 
before  hira,  had  erred  in  excluding  the  testimony  of  the  prisoner,  when  offered 
in  his  own  behalf;  but  the  discharge  was  only  from  the  final  commitment,  and 
he  was  held  under  the  original  warrant  of  arrest,  in  order  that  the  examination 
might  be  proceeded  with  cle  novo  before  the  commissioner.     This  ruling  was  in 
accordance  with  the  view  held  in  In  re  Henrich.     The  court  not  only  exam- 
ined the  question  of  the  jurisdiction  of  the  commissioner,  and  the  question 
whether  he  had  before  him  legal  and  competent  evidence,  but  it  went  farther. 
Afterwards,  in  In  re  Farez,  id.,  491,  on  a  haheas  corpus  before  the  circuit  judge, 
in  this  court,  in  the  case  of  the  same  prisoner,  his  discharge  was  sought  on  the 
ground   that,  in  pursuance  of  the   previous  decision  in   the  case,  he  ought  to 
have  been  wholly  discharged  and  ought  not  to  be  held  on  the  original  warrant 
of  arrest,  and  farther,  that  there  were  other  errors  for  which  he  ought  to  be 
discharged.     The  court  examined  the  grounds  alleged  against  the  jurisdiction 
of  the  commissioner,  and  held  that  he  had  jurisdiction,  and  that  the  prisoner 
was  properly  held  under  the  warrant,  and  that  the  examination,  which  was  in 
progress,  must  proceed.     But  the  judge  intimated  a  doubt  as  to  whether  the 
prior  decision,  discharging  the  prisoner  from  final  commitment  because  of  the 
error  in  excluding  his  testimony,  was  correct.     lie  says:  "  If,  on  the  examina- 
tion, error  occurs,  by  the  exclusion  of  testimony  which  was  admissible,  it  may 
be  that  the  proceeding  in  that  respect  can  be  reviewed  on  haheas  corjnts.     Such 
was  Judge  Blatchford's  opinion.     ...     I  find  nothing  in   the  acts  of  con- 
gress, or  in  any  rule  of  law  with  which  I  am  familiar,  which  made  it  necessary 
that  Judge  Blatchford  should  go  one  step  further  than  he  did,  if,  indeed,  it  be 
true  that  a  haheas  corpus  can  be  issued  at  all  for  any  such  purpose.'' 

It  thus  appears  that  the  only  case  in  which  the  rule  announced  in  the  case  of 
Jti  7^e  Henrich  as  the  proper  one  has  had  any  operative  effect  for  the  benefit 
of  a  prisoner  was  that  of  Farez;  and  that  the  propriety  of  the  rule,  and  of  its 
application  to  that  case,  was  doubted  at  the  time  by  the  circuit  judge. 

The  case  of  In  re  Macdonnell,   11   Blatch.,  79  (§§  3417-24,  supra),  came 

l)Gfore  the  circuit  judge  subsequently,  on  writs  of  haheas  corpus  and  certiorari. 

The  prisoner  was  under  arrest,  in   proceedings  for  extradition,  on  a  warrant 

issued  by  a  commissioner,  and  the  examination  was  in  progress.     The  questions 

examined  by  the  court  went  solely  to  the  jurisdiction  of  the  commissioner,  on 

the  ground  of  alleged  defects  on  the  face  of  the  warrant  of  arrest  and  of  the 

ooni plaint  on  which  it  was  issued,  and  on  the  face  of  the  preliminary  mandate 

issued  by  the  president.     It  was  urged  that  the  commissioner  had  received  in 

evidence  a  document  which  was  not  legally  admissible,  but  the  court  declined 

fco  consider  that  question  at  that  lim%  and  said:  '^If  that  suggestion  were  well 

f  <junded,  it  would  not  defeat  his  jurisdiction."     The  proceedings  in  the  case  of 
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Mactlonnell  resulted  in  his  final  commitment  by  the  commissioner  to  await  his 
surrender  by  the  president.  The  case  then  came  before  this  court,  held  by  the 
circuit  judge  and  myself  (/;^  re  Macdonnell,  11  Blatch.,  170),  upon  writs  of 
habeas  corpus  and  certiorari.  In  disposing  of  the  case,  the  court  first  examined 
questions  which  went  to  the  jurisdiction  of  the  commissioner,  and  then  pro- 
ceeded to  consider  the  allegation  that  the  commissioner  had  received  certain 
incompetent  evidence,  consisting  of  depositions.  It  held  that  such  depositions 
were  admissible,  as  being  properly  certified  under  the  acts  of  congress  on  the 
subject,  and  as  being  made,  by  such  acts,  admissible  in  evidence.  Those  were 
depositions  taken  abroad  before  a  warrant  of  arrest  was  issued  abroad,  an<l 
were  depositions  upon  which  such  warrant  of  arrest  abroad  was  issued.  Su|)- 
plcmental  depositions,  taken  abroad  after  the  warrant  of  arrest  abroad  was 
issued,  had  been  received  in  evidence  by  the  commissioner.  It  was  contended 
that  there  was  error  in  admitting  them  in  evidence,  but  the  court  held  that, 
even  though  they  were  inadmissible,  their  reception  furnished  no  ground  for 
the  discharge  of  the  prisoner.  In  the  opinion  of  the  court,  delivered  by  the 
circuit  judge,  these  observations  are  made  on  this  subject:  "The  arguments 
urged  upon  our  attention  proceed  very  much  upon  the  assumption,  which  is  en- 
tirely erroneous,  to  wit,  that,  in  this  proceeding,  under  the  wnt  of  habeas  corpm. 
wo  are  sitting  as  an  appellate  tribunal.  That  is  not  our  relation  to  the  coramis- 
sioner.  A  judge  issuing  a  writ  of  habeas  corpus^  or  a  court  issuing  a  writ  of 
habeas  corpus^  in  these  cases,  is  exercising  an  independent  and  original  jurisdic- 
tion, with  the  right  to  inquire,  doubtless,  whether  the  prisoner  is  legally  held. 
What  shall  be  the  scope  and  extent  of  that  inquiry  has  been  very  much  con- 
troverted in  the  courts  of  this  circuit.  We  say,  on  that  subject,  first,  that  we 
are  not  sitting  as  an  appellate  tribunal,  for  the  purpose  of  reviewing  the  pro- 
ceedings before  the  commissioner,  as  upon  allegation  of  error.  .  .  .  The 
question  to  be  determined  upon  habeas  corpus^  in  these  cases,  is,  as  we  apprehend  — 
is  the  prisoner  rightly  held,  or  is  he  to  be  discharged?  If  the  commissioner, 
having  acquired  jurisdiction  of  the  subject-matter,  and  of  the  prisoner,  commits 
an  error  in  the  reception  of  evidence,  it  does  not  follow,  by  any  legal  rule,  that 
his  proceedings  are  to  be  held  for  naught  and  void  for  error.  The  prisoner  may, 
nevertheless,  be  legally  held."  The  opinion  then  proceeds  to  recite  the  forego- 
ing adjudications  in  this  circuit  as  to  the  power  and  duty  of  the  court,  on 
habeas  corpus  and  certiorari^  to  entertain  the  question  of  the  sufficiency  of  the 
evidence  before  the  commissioner  to  warrant  the  commitment  for  surrender, 
and  arrives  at  the  conclusion  that,  notwithstanding  what  was  said  in  the  Hen- 
rich  case,  and  what  was  done  in  the  Farez  case,  the  question  whether,  in  an 
extradition  case,  the  court  is  at  liberty,  on  habeas  coypus^  to  weigh  the  evidence 
before  the  commissioner  and  inquire  whether  it  would  have  reached  the  same 
conclusion,  and,  if  it  would  not,  to  discharge  the  prisoner,  is  still  open  for  con- 
sideration. The  question  was  not,  then,  definitely  passed  upon,  but  assumin:: 
that  an  inquiry  into  the  evidence  could  be  made  by  the  court,  the  court  heM, 
on  the  evidence  in  that  case,  that  the  commitment  of  the  prisoner  for  extrad  - 
tion  was  justified. 

The  question  thus  referred  to  is  presented  in  this  case,  and  is  now  to  be  de- 
cided. It  is  contended,  for  the  prisoner,  that  this  court,  on  these  writs  is  lo 
examine  into  the  merits  of  this  case,  as  fully  as  if  the  proceedings  had  origi- 
nally been  instituted  before  it. 

The  treaty  with  Belgium  provides  (article  6)  that  a  preliminary  warrant 
shall  be  issued  by  the  president,  for  the  apprehension  of  the  fugitive,  "in  order 
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that  he  mar  be  brought  before  the  proper  judicial  authority  for  examination," 
and  that,  *'  if  it  should  then  be  decided  that,  according  to  the  law  and  the  evi- 
dence, the  extradition  is  due,  pursuant  to  the  treaty,  the  fugitive  may  be  given 
up,  according  to  the  forms  prescribed  in  such  cases."  In  the  treaty  with  Prus- 
sia of  June  16,  1852  (10  U.  S.  Stat,  at  Large,  965),  the  language  of  article  1  is, 
that  "the  respective  judges  and  other  magistrates  of  the  two  governments  shall 
have  power,  jurisdiction  and  authority,  upon  complaint  made  under  oath,  to 
issue  a  warrant  for  the  apprehension  of  the  fugitive  or  person  so  charged,  that 
he  may  be  brought  before  such  judges  or  other  magistrates  respectively,  to  the 
end  that  the  evidence  of  criminality  may  be  heard  and  considered,  and  if,  on 
such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall 
be  the  duty  of  the  examining  judge  or  magistrate  to  certif}''  the  same  to  the 
proper  executive  authority,  that  a  warrant  may  issue  for  the  surrender  of  such 
fugitive."  The  language  of  this  treaty  with  Prussia  implies  that,  if  the  exam- 
ining magistrate  deems  the  evidence  sufficient  to  sustain  the  charge,  and  so 
certifies  to  the  president,  a  warrant  of  surrender  must  issue,  much  more  strongly 
than  does  the  language  of  the  treaty  with  Belgium.  Yet,  in  the  case  of  this 
very  prisoner,  when  his  surrender  was  asked  under  the  treaty  with  Prussia,  for 
the  same  alleged  offenses  of  murder  and  arson  that  are  involved  in  the  present 
case,  after  the  examining  commissioner  had  committed  him  for  extradition,  and 
this  court  had,  on  writs  of  habeas  corpus  and  certiorari^  held  the  commitment 
to  be  legal,  and  the  proceedings  had  been  certified  to  the  president,  the  presi- 
dent refused  to  issue  a  warrant  of  surrender.  In  re  Stupp,  11  Blatch.,  124.  In 
that  case,  his  refusal  was  based  upon  the  construction  of  the  treaty.  It  is  not 
to  be  doubted  that  he  might,  under  like  circumstances,  properly  base  his  refusal 
upon  want  of  sufficient  evidence  of  criminality.  His  refusal  was  in  the  exer- 
cise of  an  undoubted  right.  Whether  he  would  have  authority  to  order  and 
enforce  the  surrender  of  a  fugitive,  after  his  discharge  on  habeas  corpus  sub- 
sequently to  his  commitment  by  a  magistrate  for  surrender,  it  is  not  necessary 
now  to  consider. 

§  3465.  The  decision  of  a  court  on  habeas  corpus  in  an  extradition  case^  that 
the  prisoner  is  lawfully  held,  is  not  binding  on  the  executive. 

Action,  such  as  was  lawfully  had  in  the  case  of  Stupp,  shows  that  the  decis- 
ion of  a  court  on  habeas  corpus  in  an  extradition  case,  that  the  prisoner  is 
lawfully  held,  is  not  binding  on  the  executive  in  reference  to  the  same  ques- 
tion of  law.  Nor  could  it  be  binding  on  the  executive  if,  on  the  writ,  the 
prisoner  w'ere  declared  to  be  lawfully  held  on  the  facts  and  merits  of  the  case. 
The  firet  section  of  the  act  of  August  12,  184-8  (9  U.  S.  Stat,  at  Large,  302), 
which  is  re-enacted  as  section  5270  of  the  Revised  Statutes,  provides,  in  sub- 
stance, that  if,  on  the  hearing  before  the  magistrate  who  issues  the  warrant  of 
arrest,  he  deems  the  evidence  sufficient  to  sustain  the  charge  under  the  pro- 
visions of  the  treaty,  he  shall  certify  the  same,  together  with  a  copy  of  all  the 
testimony  taken  before  him,  to  the  secretary  of  state,  that  a  warrant  may  issue, 
upon  the  requisition  of  the  proper  authorities  of  the  foreign  government,  for 
the  surrender  of  the  accused,  according  to  the  stipulations  of  the  treaty,  and 
he  shall  issue  his  warrant  for  the  commitment  of  the  accused  to  the  proper 
jail,  there  to  remain  until  such  surrender  shall  be  made.  The  third  section  of 
said  act,  which  is  re-enacted  as  section  5272  of  the  Revised  Statutes,  provides, 
in  substance,  that  it  shall  be  lawful  for  the  secretary  of  state  to  order  the  per- 
son so  committed  to  be  delivered  to  the  foreign  government,  to  be  tried  for  the 
crime  in  question.    Under  these  provisions  of  law,  the  president  has  undoubtedly 
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tlie  Tipht  to  refuse  to  surrender  the  accused,  even  though  a  warrant  of  commit- 
ment for  his  surrender  is  issued  by  the  examining  magistrate,  and  his  certificate 
that  the  evidence  is  sulHcicnt  to  sustain  the  charge  is  laid  before  the  president, 
although  the  president  would  have  no  right  to  surrender  the  accused,  in  t!ie 
absence  of  such  certificate.  The  provision  of  the  statute,  that,  with  the  certiS- 
cato  that  the  magistrate  deems  the  evidence  sufficient  to  sustain  the  charge,  he 
\i  also  to  certify  to  the  secretary  of  state  a  copy  of  all  the  testimony  taken 
before  him,  indicates  that  the  executive  discretion  which  the  president  has  a 
right  to  exercise  as  to  surrendering  or  not  surrv»ndering  the  accused  is  to  ba  ex- 
eicised  on  a  consideration  of  the  testimony  in  the  case. 

Tlie  statute  gives  no  right  of  appeal  or  review  to  be  exercised  by  any  court 
or  jiuhcial  officer.  The  finding  of  the  magistrate  and  the  testimony  are  not 
to  be  certified  to  any  court  or  judge,  but  are  to  be  certified  to  the  secritary  of 
Slate,  as  an  executive  officer  representing  the  president  in  respect  to  extradition 
matters  and  intercourse  with  foreign  governments.  After  such  certificate, 
finding  the  evidence  sufficient  and  reporting  the  testimony,  is  made,  tl;c  pn-t- 
iA.'Ui  may  or  may  not  order  the  surrender.  In  practice,  the  exrc.^tive  hs 
claimed  and  exercised  the  right,  under  such  circumstances  as  l):is  i>^en  sijown, 
to  refuse  a  surrender,  even  on  a  point  as  to  which,  on  habeas  corpus,  it  was 
juiiicially  held,  in  the  particular  case,  that  a  surrender  was  proper.  EvL-iything 
in  the  statute  indicates  that  no  review  of  the  decision  of  the  committing  magis- 
trate on  the  facts  was  contemplated,  other  than  a  review  by  the  executire. 
Tlie  cliief  justice  of  the  supreme  court  of  the  United  States  may  be  the  exam- 
ining and  committing  magistrate.  It  could  never  have  been  intended  that, 
under  a  writ  of  habeas  corpus,  any  judge  of  the  United  States,  or  even  one 
jiKJge  after  another,  as  long  as  the  prisoner  should  remain  in  custody,  should 
re-examine  the  facts  in  the  case,  until,  in  the  end,  seme  one  of  them  shooKI 
differ  in  opinion  with  the  chief  justice  as  to  the  force  of  the  testimony,  and 
siiould  discharge  the  prisoner.  As  was  said  in  Li  re  Micdonnell,  11  Blatch., 
ISO:  *'If  the  judge,  or  the  court,  in  these  cases  where  extradition  is  sought  is 
at  liberty,  on  habeas  cmpns,  to  weigh  the  evidence  before  the  commissioner,  and 
inquire  whether  they  would  have  reached  the  same  conclusion,  the  result  is, 
t  lat  the  finding  of  the  commissioner,  and  the  finding  of  successive  courts  and 
judges  issuing  successive  writs  of  habeas  corpus,  so  long  as  judges  can  be  found, 
instead  of  having  any  force  or  effect,  can  be  assailed,  and  assailed  again,  until 
at  last,  porhaps,  some  doubting  mind  may  be  found,  who  will  say,  'I  would 
have  reached  a  different  conclusion  upon  the  evidence,'  and  thereupon  dis- 
charge the  prisoner.  To  that  view  of  the  duty  of  the  court,  touching  the 
weight  of  evidence  before  the  commissioner,  we  cannot  subscribe." 

§  3466.   The  extent  of  the  inquiry  of  the  court  on  habeas  corpus  considered. 

In  full  conformity  with  these  views,  the  great  purposes  of  the  writ  of  habeas 
corpvs  can  be  maintained,  as  they  must  be.  The  court  issuing  the  writ  must 
inquire  and  adjudge  whether  the  commissioner  acquired  jurisdiction  of  the 
matter,  by  conforming  to  the  requirements  of  the  treaty  and  the  statute: 
whether  he  exceeded  his  jurisdiction;  and  whether  he  had  any  legal  and  com- 
petent evidence  of  facts  before  him,  on  which  to  exercise  a  judgment  as  to  the 
criminality  of  the  accused.  But  such  court  is  not  to  inquire  whether  the  legal 
evidence  of  facts  before  the  commissioner  was  sufficient  or  insufficient  to  war- 
rant his  conclusions.  Nor,  if  there  was  legal  and  comp3tent  evidence  of  facts 
before  the  commissioner,  for  him  to  consider  in  making  up  his  decision  as  to 
the  criminality  of  the  accused,  is  the  court,  on  habeas  corpus^  to  hold  the  pro- 
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ceedings  illegal  and  to  discharge  the  prisoner  because  some  other  evidence  was 
introduced  which  was  not  legal  or  competent,  but  was  held  to  be  so  by  the 
commissioner,  and  was  considered  by  him  on  the  question  of  fact,  or  because 
the  court,  on  a  consideration  of  all  the  evidence  which  the  commissioner  con- 
sidered, would  have  come  to  a  different  conclusion,  or  because  the  court,  on  an 
exclusion  of  such  of  the  evidence  as  it  may  think  was  not  legal  or  competent, 
would  come,  on  the  rest  of  the  evidence  to  a  different  conclusion  of  fact  from 
that  at  which  the  commissioner  arrived.  In  other  words,  the  proper  inquiry  is 
to  be  limited  to  ascertaining  whether  the  commissioner  had  jurisdiction,  and 
did  not  exceed  his  jurisdiction,  and  had  before  him  legal  and  competent  evi- 
dence of  facts  whereon  to  pass  judgment  as  to  the  fact  of  criminality,  and  did 
not  arbitrarily  commit  the  accused  for  surrender,  without  any  legal  evidence. 

These  principles  we  regard  as  in  harmony  with  tlie  current  of  decisions 
made  by  the  supreme  court,  as  cited  in  the  case  of  Kc  parte  Lange,  18  Wall., 
166  (§§  1767-74,  supra),  and  with  the  doctrine  laid  down  in  that  case,  and  as 
drawing  the  proper  line  of  distinction  between  what  can  and  what  cannot  be 
reviewed  on  luibeas  corpus^  in  a  case  where  no  affirmative  direct  power  of  re- 
view is  given  to  the  court  issuing  the  writ,  other  than  what  is  implied  in  the 
power  to  issue  such  writ,  and  where  a  power  of  review  is  substantially  given 
by  statute  to,  and  in  practice  exists  in,  the  executive  department  of  the  gov- 
ernment. Under  these  principles,  the  proceedings  before  the  commissioner  in 
this  case  must  be  examined. 

§  3467.  Sufficiency  of  evidence  and  authentication  of  documents. 

It  is  contended,  for  the  prisoner,  that  there  was  no  legal  evidence  before  the 
commissioner  of  the  commission  of  either  of  the  crimes  charged,  on  the  ground 
that  none  of  the  documents  or  papers  produced  from  Belgium  were  proved 
in  such  manner  as  to  be  admissible  in  evidence. 

The  second  section  of  the  act  of  August  12, 1818  (9  U.  S.  Stat,  at  Large,  302), 
which  was  entitled,  "An  act  for  giving  effect  to  certain  treaty  stipulations  be- 
tween this  and  foreign  governments  for  the  apprehension  and  delivering  up  of 
certain  offenders,"  was  in  these  words:  "In  every  case  of  complaint  as  afore- 
said, and  of  a  hearing  upon  the  return  of  the  warrant  of  arrest,  co[)ie3  of  the 
depositions  upon  which  an  original  warrant  in  any  such  foreign  country'  may 
have  been  granted,  certified  under  the  hand  of  the  person  or  persons  issuing 
such  warrant,  and  attested  upon  the  oath  of  the  party  producing  them  to  be 
true  copies  of  the  original  depositions,  may  be  received  in  evidence  of  the 
criminality  of  the  person  so  apprehended."  The  act  of  June  22,  1860  (12  id., 
84),  provided  as  follows:  "In  all  cases  where  any  depositions,  warrants  or 
other  papers,  or  copies  thereof,  shall  be  offered  in  evidence  upon  the  hearing  of 
an  extradition  case  under  the  second  section  of  the  act  entitled  *  An  act  for  giv- 
ing effect  to  .certain  treaty  stipulations  between  this  and  foreign  governments  for 
the  apprehension  and  delivery  up  of  certain  offenders,'  approved  August  12. 
1848,  such  depositions,  warrants  and  other  papers,  or  copies  thereof,  shall  be 
admitted  and  received  for  the  purposes  mentioned  in  the  said  second  section, 
if  they  shall  be  properly  and  legally  authenticated,  so  as  to  entitle  them  to  be 
received  for  similar  purposes  by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  shall  have  escaped,  and  the  certificate  of  the  princi- 
pal diplomatic  or  consular  officer  of  the  United  States  resident  in  such  foreign 
country  shall  be  proof  that  any  paper  or  other  document  so  offerect^is  authenti- 
cated in  the  manner  required  by  this  act."  It  was  held  by  this  court  in  In 
re  Henrich,  5  Blatch.,  414  (j'§  3447-o3,  suj)ra\  that  the  effect  of  this  act  of 
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1860  was  to  enlarge  the  class  of  documentary  evidence  which  might  be  adduced 
in  support  of  the  charge  of  criminality,  beyond  that  authorized  by  the  second 
section  of  the  act  of  1848,  so  as  to  admit  any  d(»positions,  warrants,  or  other 
papers  which  were  so  authenticated  that  the  tribunals  of  the  country  where 
tlie  offense  was  committed  would  receive  them  for  tlie  same  purpose.  The  sec- 
ond section  of  the  act  of  1848  provided  for  the  admission  in  evidence  only  of 
copies  of  the  depositions  on  which  an  original  warrant  of  arrest  in  the  foreign 
Country  was  granted,  and  required  that  such  copies  should  be  certified  under 
the  Iiund  of  the  person  issuing  such  warrant,  and  sliould  be  attested  up:.n  the 
oath  of  the  party  producing  them  to  be  true  copies  of  such  original  depositions, 
and  then  allowed  such  copies  to  be  received  in  evidence  of  the  criminality  of 
the  accused.  The  act  of  1800  provided  for  the  admission  in  evidence  of  any 
depositions,  warrants,  or  other  papers,  or  copies  thereof,  on  the  hearing  of  an 
extradition  case  under  the  second  section  of  the  act  of  1848,  and  enacted  that 
they  should  be  received  in  evidence  for  the  purposes  mentioned  in  said  second 
section,  that  is,  to  show  the  criminality  of  the  {iccused,  if  they  should  be  le- 
gally and  properly  nuthenticatetU  so  as  to  entitle  them  to  be  received  for  simi- 
lar purposes  by  the  tribunals  of  the  foreign  country  from  which  the  accused 
should  have  escaped;  and  further  enacted  that  the  certificate  of  the  principal 
diplomatic  or  consular  officer  of  the  United  States  resident  in  such  foreign 
country  should  be  proof  that  any  paper  or  other  document  so  offered  was  au- 
thenticated in  the  manner  required  by  the  act  of  1860.  Such  bemg  the  state 
of  the  statute  law,  the  Revised  Statutes  of  the  United  States,  approved  June 
22,  1874,  enact,  in  section  5271,  as  follows:  "In  every  case  of  complaint,  anJ 
of  a  hearing  upon  the  return  of  the  warrant  of  arrest,  copies  of  the  deposi- 
tions upon  which  an  original  warrant  in  any  foreign  country  may  have  been 
granted,  certified  under  the  hand  of  the  person  issuing  such  warrant,  and  at- 
tested, upon  the  oath  of  the  party  producing  ihem,  to  be  true  co|)ies  of  the 
original  depositions,  may  be  received  in  evidence  of  the  criminality  of  the  per- 
son so  apprehended,  if  they  are  authenticated  in  such  manner  as  would  entitle 
them  to  be  received  for  similar  purposes  by  the  tribunals  of  the  foreign  coun- 
try from  which  the  accused  party  escaped.  The  certificate  of  the  principal 
diplomatic  or  consular  olficer  of  the  United  States  resident  in  such  foreign 
country  shall  be  proof  that  any  paper  or  other  document  so  offered  is  authen- 
ticated in  the  manner  required  by  this  section."  Section  6271  is  the  only  sec- 
tion of  the  Revised  Statutes  which  relates  to  the  subject  of  evidence  in 
extradition  cases.  By  section  559G  it  is  provided  that  all  acts  of  congress 
passed  prior  to  the  1st  of  December,  1873,  any  portion  of  which  is  embraced 
in  any  section  of  the  Revised  Statutes,  are  repealed.  Some  portion  of  the 
second  section  of  the  act  of  1848  is  embraced  in  section  5271  of  the  Revised 
Statutes.  The  subject-matter  of  both  sections  is  the  same,  namely,  the  admis- 
sibility in  evidence  of  copies  of  the  depositions  on  which  an  original  warrant 
of  arrest  was  granted  in  the  foreign  country.  That  is  the  subject-matter  of 
both  sections,  and  the  only  subject-matter  of  either.  The  second  section  of  the 
act  of  1818  prescribed  two  requisites  in  respect  to  the  copies  of  such  deposi- 
tions, and  only  two,  to  wit,  that  they  should  be  certified  under  the  hand  of 
the  person  or  persons  issuing  such  warrant,  and  should  be  attested  upon  the 
onth  of  the  party  producing  them  to  be  true  copies  of  the  original  deposi- 
iii!)s.  Sea|:ion  6271  prescribes  a  third  and  additional  requisite,  besides 
prescribing  the  two  above  named,  to  w.t,  that  the  copies  shall  be  authen- 
ticated   in   such    manner   as    would    entitle   them   to    be   received    for  siin- 
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ilar   purposes   by    the    tribunals   of    the    foreign    country    from    which    the 
accused  part}^  escaped,  and  also  provides  a  mode  of  proof  in  regard  to  such 
authentication.     But  if  we  turn  to  the  act  of  1860,  we  find  that  its  subject- 
matter  is  not,  nor  is  any  portion  of  it,  embraced  in  section  5271  of  the  Revised 
Statutes.     The  entire  subject-matter  of  section  5271  is  taken  from  the  second 
section  of  the  act  of  1848,  and  no  part  of  it  is  taken  from  the  act  of  1860.     It 
is  true  that  the  third  and  additional  requisite,  before  referred  to  as  found  in 
section  5271,  appended  to  the  two  requisites  found  in  the  second  section  of  the 
act  of  1848,  is  a  requisite  the  language  of  which  is  borrowed  from  the  act  of 
1860,  and  is  there  .found  appended  to  a  different  subject-matter.     But,  in  no 
proper  sense,  is  any  portion  of  the  act  of  1860,  that  is,  any  portion  of  its  sub- 
ject-matter, embraced  in   section   5271.     Consequently,  by  virtue  of  section 
5596,  section  5271  is  not  in  force  in  lieu  of  the  act  of  1860,  although  it  is  in 
force  in  lieu  of  the  second  section  of  the  act  of  1848.     Moreover,  section  5596 
refers  to  "all  parts  of  such  acts  not  contained  in  such  revision,"  as  "having 
been  repealed  or  superseded  by  subsequent  acts,  or  not  being  general  or  perma- 
nent in  their  nature."     The  expression,  "  all  parts  of  sucli  acts,"  means  all 
parts  of  acts  passed  prior  to  Decembar  1, 1873,  any  portion  of  which  is  em- 
braced in  any  section  of  the  revision ;  and  the  purport  of  the  provision  is,  that, 
if  any  portion  of  a  particular  act  is  embraced  in  any  section  of  the  revision, 
the  parts  of  the  same  act  which  are  not  contained  in  the  revision  have  been  re- 
pealed or  superseded  by  subsequent  acts,  or  were  not  general  and  permanent  in 
their  nature.     But  this  leaves  unaffected  the  acts  no  portion  of  which  is  em- 
braced in  any  section  of  the  revision;  and,  in  a  subsequent  part  of  section 
5596,  it  is  expressly  enacted  that  all  acts  passed  prior  to  December  1,  1873, 
"'no  parts  of  which  are  embraced  in  said  revision,  shall  not  be  affected  or 
changed  by  its  enactment."     These  provisions  of  section  5596  qualify  the  gen- 
eral language  of  section  5595,  to  the  effect  that  the  preceding  ninety-three 
titles  embrace  the  general  and  permanent  statutes  of  the  United  States  in  force 
on  the  1st  of  December,  1873,  as  revised  and  consolidated.     If  there  be  a  gen- 
eral and  permanent  statute  which  was  in  forci  on  the  1st  of  December,  1873, 
and  no  part  of  it  is  to  be  found  in  the  Revised  Statutes,  it  is  to  be  regarded  as 
still  in  force.     There  is  nothing  inconsistent  with  the  provisions  of  section  5271 
in  regarding  the  act  of  1860  as  still  in  force.     The  act  of  1860  applies  to  all  dep- 
ositions, documents  and   papers,  except   those   referred   to   in   section    5271, 
namely,  depositions  on  which  an  original  warrant  in  the  foreign  country  was 
granted,  and  section  5271  applies  solely  to  the  latter  depositions.     It  cannot  bo 
said  that  section  5271  embraces  the  entire  subject  of  the  documentary  evidence 
to  which  the  statutes  in  force  when  the  Revised  Statutes  were  enacted  related, 
because  the  subject  of   the  second  section  of  the  act  of  1818  is  transferred 
bodily  to  section  5271,  while  nothing  of  the  subject  of  the  act  of  1860  is  trans- 
fo?red  to  that  section.     Therefore,  it  cannot  be  said  that  the  act  of  1860  is  re- 
pealed by  implication,  especially  as  the  declaration,  in  section  5596,  as  to  what 
is  repealed,  does  not  include  the  act  of  1860.     It  may  very  well  have  been  true 
cliat  the  designation  of  any  depositions,  in  the  act  of  1860,  had  the  effect  to 
make  admissible,  under  that  act,  depositions  on  which  an  original  warrant  of 
arrest  was  granted  abroad,  on  a  compliance  only  with  the  requisites  prescribed 
in  the  act  of  1860,  and  without  a  compliance  with  the  requisites  which  had 
been  prescribed  in  the  second  section  of  the  act  of  1848.     But,  congress  have 
now  provided,  by  section  5271,  that  the  depositions  on  which  an  original  war- 
rant of  arrest  was  granted  abroad  shall  be  admissible  only  on  a  compliance  with 
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the  terms  of  that  section,  while  it  has  left  the  act  of  ISSO  to  be  in  forcj,  mi  I 
to  apply  to  all  the  subjvact-matter  covered  by  it,  except  the  dispositions  mentioned 
in  section  5271.  The  court  has  no  right,  in  view  of  the  precise  terras  of  the 
statute  law,  to  read  section  5271  as  if  all  there  is  in  it  that  is  taken  from  the 
SL'Cond  section  o'*  tiie  act;  of  1848  were  out  of  it,  and  as  if,  in  the  place  of  that, 
there  were  inserted  in  it  the  subject-matter  of  the  act  of  ISGO. 

The  verified  complaint  in  this  ca^e,  made  by  the  consul  of  Beli;iura,  at  Xo  v 
York,  has  annexeil  to  it  an  original  warrant  for  the  arrest  of  the  accuse  I. 
issued  by  M.  Giron,  examining  judge  of  the  tribunal  of  first  inUaace  at  Brus- 
sels, on  the  27th  of  April,  1872.  It  purports,  on  its  face,  to  be  issued  *'upoa 
the  documents  in  the  case,  and  on  motion  of  the  king's  attorney,  bearing  dis- 
the  14th  of  October,  1871."  It  does  not  specify  what  the  documents  referi-ed 
to  are,  nor  are  there  any  documents  annexed  to  the  complaint  or  referred  to  in 
it  as  being  the  documents  referred  to  in  the  warrant. 

There  is,  also,  in  evidence  a  copy  of  what  m:iy  be  called  an  indictment  or  ac- 
cusation of  the  accused  by  the  court  of  appeals  at  Brussels.  This  pap^r  is  in 
the  form  of  a  decree  dated  June  6,  1872,  which  states  that  the  court  has  "seen 
the  documents  of  the  proceedings  instituted  by  the  examining  judge  of  tao 
court  of  the  first  instance,  of  Brussels,'*  but  it  does  not  state  what  those  docu- 
ments are.  It  also  states  that  the  court  has  heard  the  report  made  on  the  sub- 
ject to  the  court  of  indictments  by  the  deputy  attorney -general,  to  the  purpoit 
that  the  attorney -general  of  the  court  of  appeals  of  Brussels  "has  seen  the 
documents  in  the  case,  and  the  order  of  arrest  issued  the  31st  of  May,  1S72,  by 
the  council  chamber  of  the  tribunal  of  the  first  instance,  of  Brussels,^'  against 
the  accused,  but  what  those  documents  are  is  not  stated.  The  order  of  arrest 
is  afterwards  set  forth,  and  is  not  the  same  order  of  arrest  first  above  referreJ 
to.  The  decree  goes  on  to  state  that  the  attorney-general  states  that  there  ex- 
ist against  the  accused  charges  sufficient  to  justify  his  indictment,  for  having' 
committed  the  crimes  charged  in  this  proceeding,  that  those  crimes  are  pro- 
vided for  and  made  punishable  acconling  to  tl)o  provisions  of  certain  speci- 
fied articles  of  the  Penal  Code,  and  that  the  attorney -general  prays  tlis 
confirmation  of  such  order  of  arrest,  and  the  commitment  of  the  acv3used  for 
trial.  The  decree  then  states  that  the  clerk  has  read  to  the  court '*  all  the 
documents  in  the  case,"  but  what  they  are  is  not  stated.  The  decree  then  goes 
on  to  confirm  the  order  of  arrest  of  May  31,  1872,  and  to  commit  the  accuse! 
for  trial,  and  to  direct  an  indictment  to  be  drawn  up. 

There  are  also  put  in  evidence  eighty-six  documents,  all  of  which  purport  to 
be  copies  taken  from  the  records  of  the  clerk's  office  of  the  tribunal  of  first  in- 
stance at  Brussels.  All  of  them  bear  the  attestation  of  the  deputy  cierk  of 
such  tribunal,  and  his  signature  is  verified  by  M.  Giron,  the  judge  who  issueil 
the  warrant  of  arrest  of  April  27, 1872.  The  signature  of  M.  Giron  is  verifiel 
by  that  of  M.  Pulzeys,  the  general  secretary  of  the  ministry  of  justice  at  Brus- 
sels; and  the  signature  of  M.  Pulzeys  is  verified  by  that  of  Leopold  Orban,  a 
councilor  in  the  ministry  of  foreign  affairs  of  Belgium.  Of  these  eighiy-sjx 
documents  fifty-five  are  of  dates  from  October  14,  1871,  to  April  2i),  1S72,  tlut 
is,  prior  to  the  date  of  the  order  of  arrest  of  April  27,  1872;  seven  others  aro 
of  dates  from  April  29,  1872,  to  May  30,  1872,  that  is,  prior  to  the  order 
of  arrest  of  May  31,  1872,  and  twenty-four  others  are  of  dates  subsequent 
to  Juno  6,  1872.  A  large  portion  of  these  eighty-six  documents  are  copii^s 
of  deposiifons.  None  of  them  were  spacitically  offered  in  evidenc  - 
copies  of  the  depositions  on  which  either  of  the  orders  of  arrest  before  :e.  ...i 
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to  was  granted.  They  are  not  certified  under  the  hand  of  any  person  to  be 
such  copies,  nor  are  tliey  tested  upon  the  oath  of  any  person  to  be  such  copies. 
There  is,  therefore,  not  a  full  compliance  with  the  requirements  of  section  5271 
in  respect  to  any  of  them.  But,  if  it  be  proper  to  hold,  in  respect  to  such  of 
them  as  bear  dates  anterior  to  the  issuing  of  the  warrant  of  arrest  of  April  27, 
1872,  that  those  depo.sitions  must  be  regarded  as  the  depositions  on  which  that 
warrant  was  issued,  so  that  they  were  not  properly  receivable  in  evidence,  be- 
cause of  a  non-compliance  with  the  requirements  of  section  5271  in  regard  to 
the  certificate  and  the  oath  therein  required,  there  remain  the  thirty-one  docu- 
ments and  depositions  which  bear  date  on  and  after  April  29,  1872,  and  the 
indictment  or  accusation,  before  mentioned.  These  papers  must  all  of  them 
be  regarded  as  papers  offered  and  receivable  in  evidence  under  the  act  of  1860, 
and  as  not  falling  under  section  5271.  Each  of  them  has  appended  to  it  a  cer- 
tificate in  this  form,  made  by  the  minister  resident  of  the  United  States  to  Bel- 
gium: "I,  John  RussellJones,  minister  resident  of  the  UniteJ  States  to  Belgium, 
do  hereby  certify  that  L'jopold  Orban,  whose  signature  is  subscribed  to  the 
foregoing  paper,  is,  and  was  at  the  date  of  the  same,  a  councilor  in  the  minis- 
try of  foreign  affairs  of  Belgium,  and  to  any  documents  by  him  so  signed  and 
sealed,  full  faith  and  credit  is  and  ought  to  be  given;  and  I  do  hereby  certify 
that  the  foregoing  document  is  legally  and  properly  authenticated,  so  as  to  en- 
title it  to  be  received  in  evidence  in  support  o^  the  criminal  charges  mentioned 
therein,  and  for  similar  purposes  mentioned  in  the  second  section  of  the  act  of 
congress  entitled  *  An  act  for  giving  effect  to  certain  treaty  stipulations  be- 
tween this  and  foreign  governments,  for  the  apprehension  and  delivery  up  of 
certain  offenders.' "  Each  of  the  certificates  bears  the  signature  of  the  minister 
resident  of  the  United  States  to  Belgium,  and  the  seal  of  the  legation  of  the 
United  States,  and  each  is  dated  October  9,  1874-. 

It  is  objected  to  this  certificate  that  it  is  defective  in  omitting  to  say  that 
the  document  to  which  it  refers  is  authenticated  so  as  to  entitle  it  to  be  re- 
ceived in  evidence  by  the  tribunals  of  Belgium.  The  certificate  does  substan- 
tially so  say.  The  officer  certifying  is  a  local  officer,  accredited  as  minister 
resident  to  Belgium.  It  is  only  as  the  principal  diplomatic  officer  of  the  United 
States  resident  in  Belgium  that  he  is  authorized  in  this  case  to  make  any  cer- 
tificate, inasmuch  as  the  accused  escaped  from  Belgium.  The  papers  certified 
came  from  the  records  of  the  tribunals  of  Belgium,  and  are  authenticated 
by  functionaries  of  Belgium,  and  the  plain  intendment  of  the  certificate,  in 
saying  that  the  document  is  authenticated  so  as  to  entitle  it  to  be  received 
in  evidence  in  support  of  the  criminal  charges  mentioned  therein,  is  that  it 
is  authenticated  so  as  to  entitle  it  to  be  received  in  evidence  by  the  tribunals 
of  Belgium  in  support  of  the  criminal  charges  mentioned  therein.  It  is  only 
in  respect  of  evidence  entitled  to  be  received  by  those  tribunals  that  the  min- 
ister resident  to  Bel<rium  has  any  power  to  make  a  certificate  of  authenticity, 
and  the  criminal  charges  mentioned  in  the  documents,  and  in  support  of  which 
it  is  certified  that  the  documents  are  entitled  to  be  received  in  evidence,  are 
charges  of  crimes  against  the  laws  of  Belgium,  and  are  charges  cognizable  by 
those  laws. 

The  Revised  Statutes  were  approved  by  the  president  and  became  a  law  on 
the  22d  of  June,  1874,  but  they  were  not  accessible  in  a  printed  form  until 
( arly  in  March,  1875.  The  certificates  to  the  documents  from  abroad  in  this 
case  were  obtained  in  October,  1874,  and  the  papers  were  put  in  evidence  in 
December,  1874,  and  Januarv,  1876.    The  proceedings  took  place  with  refer- 
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ence  to  the  statutes  as  they  were  before  the  Revised  Statutes  were  enacted,  and 
were  entirely  regular  in  that  view.  It  is  satisfactory  to  be  able  to  conclude 
that  there  is  nothing  in  the  Revise^J  Statutes  which  aflfects  the  operation  of  the 
act  of  1800,  except  in  respect  to  the  particular  depositions  named  in  section 
5271;  for  it  cannot  be  supposed  that  if  the  attention  of  congress  be  now 
directed  specially  to  the  legislation  on  the  subject  it  will  repeal  the  act  of  ISO  S 
or  will  allow  section  5271  to  continu3  to  have  the  oparation  which  it  must  have 
in  respect  to  depositions  on  which  an  original  warrant  abroad  was  granted, 
when  the  second  section  of  the  act  of  1848  had  no  such  operation  after  the 
enactment  of  the  act  of  1860.  On  the  contrary,  as  the  act  of  1860  was  in- 
tended to  enlarge  the  class  of  documentary  evidence  which  might  be  adduced 
in  support  of  the  charge  of  criminality,  and  as  it  is  not  known  that  any 
reason  existed  for  legislation  to  afford  less  facilities  for  the  admission  of 
documentary  evidence,  and  !is  a  review  of  the  legislation  leads  properly  to 
the  inference  that  although  section  5271  of  the  Revised  Statutes  is  plain  as  to 
its  meaning  as  it  stands,  the  putting  it  into  such  form  as  makes  it  apply  solely 
to  the  subject-matter  of  the  second  section  of  the  act  of  lS4rS,  and  throw 
greater  restrictions  around  the  admission  of  the  depositions  named  in  that 
section,  was  an  inadvertence,  it  is  presumed  that  the  inclination  of  congress 
will  be  so  to  amend  section  5271  as  to  restore  the  law  to  the  condition  in  which 
it  was  before  that  section  was  enacted. 

Besides  the  documents  thus  properly  received  in  evidence,  there  was  con- 
siderable oral  testimony  taken  before  the  commissioner.  He  had,  therefore, 
legal  testimony  before  him,  other  than  the  depositions  taken  prior  to  the  issuing 
of  the  first  warrant,  on  which  to  pass  judgment  in  respect  to  the  criminality  of 
the  accused.  Such  evidence  contains  testimony  tending  to  prove  the  death 
of  the  deceased,  his  death  by  violence,  the  simultaneous  burning  of  articles  in 
the  room  where  he  died,  the  simultaneous  stealing  from  the  safe  in  the  same 
room  of  securities  to  a  large  amount  in  value,  the  flight  of  the  accused  to  Eng- 
land the  same  night,  the  previous  poverty  of  the  accused,  his  possession  of 
money  in  England,  his  previous  acquaintance  with  the  deceased  and  familiarity 
with  the  premises,  a  previous  quarrel  of  his  with  the  deceased,  the  flight  of  tbe 
accused  to  this  country,  and  the  tracing  to  his  possession,  while  here,  of  securi- 
ties shown  to  have  been  in  the  safe  of  the  deceased  at  the  time  of  his  death. 
On  these  points  and  others  bearing  upon  the  question  of  criminality,  testimony 
legally  admitted  contains  materials  for  a  decision  of  the  commissioner  on  tbe 
question  of  fact,  as  to  whether  there  was  before  him  such  evidence  of  crimi- 
nality, as,  according  to  the  laws  of  this  place,  would  justify  the  apprehension 
of  the  accused  and  his  commitment  for  trial,  if  the  crimes  charged  had  been 
committed  in  this  place.  The  commissioner  having  decided  such  question  of 
fact,  his  decision  cannot,  on  the  principles  before  stated,  be  reviewed  by  this 
court,  on  habeas  corpus.  The  writ  must,  therefore,  be  discharged,  and  the  pris- 
oner be  remanded  to  the  custody  of  the  marshal. 

Woodruff,  J.,  concurred. 

UNITED  STATES  v.  LAWRENCE. 

(Circuit  Court  for  New  York:  13  Blatchford,  295-307.     1876.) 

Opinion  by  BENEoiar,  J. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  demurrer 
interposed  by  the  United  States  to  a  rejoinder  filed   by  the  defendant.     Tho 
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proceedings  commence  with  an  indictment  charging  the  accused  with  several 
ofifenses,  ail  being  forgeries,  alleged  to  have  been  committed  within  the  juris- 
diction of  this  court,  and  all,  by  statute,  offenses  against  the  United  States. 
The  accused  was  arrested  within  this  district,  by  virtue  of  a  bench  warrant  is- 
sued out  of  this  court  upon  the  indictment  found,  and  tiiereupon,  and  on  being 
required  to  plead,  interposed  a  special  plea  to  the  jurisdiction  of  the  court,  in 
which  he  sets  up  that  he  was  born  a  citizen  of  Great  Britain,  but  had  resided 
within  the  United  States  from  the  year  1817  to  the  year  1875,  when  he  de- 
parted from  the  United  States  with  intent  to  take  up  his  residence  in  Great 
Britain  and  resume  his  duty  and  allegiance  as  a  subject  of  Her  Majesty  the 
Queen  of  Great  Britain  and  Ireland;  that,  on  the  7th  day  of  March,  1875,  in 
Ireland,  upon  a  requisition  made  in  behalf  of  the  government  of  the  United 
States,  he  was  seized  and  thereafter  charged  with  the  crimes  of  forging  and 
uttering  a  bond  and  affidavit  purporting  to  be  the  bond  and  affidavit  of  one 
F.  L.  Bianding,  and  thereupon  such  proceedings  were  had  upon  said  charge, 
that,  in  pursuance  of  the  extradition  act  of  the  parliament  of  Great  Britain, 
passed  August  9,  1870  (33  and  34  Vict.,  ch.  52),  by  arrangement  between  the 
government  of  the  United  States  and  the  government  of  Great  Britain,  it  was 
agreed,  in  respect  to  his  surrender,  that  he  should  not,  until  he  had  been  re- 
stored, or  had  an  opportunity  of  returning,  to  Her  Majesty's  dominions,  be 
detained  or  tried  within  the  United  States  for  any  offense  committed  prior  to 
his  surrender,  other  than  the  extradition  crimes  of  forging  and  uttering  the  said 
bond  and  affidavit,  and  thereafter,  by  force  of  said  arrangement  and  agreement, 
and  upon  the  faith  thereof,  an  extradition  warrant  was  issued,  reciting  that  the 
defendant  was  accused  of  the  crimes  of  forging  and  uttering  a  certain  bond 
and  affidavit  within  the  United  States,  by  virtue  of  which  warrant  the  accused 
was  conveyed  within  the  jurisdiction  of  the  United  States,  where  he  is  subject 
to  be  tried  for  the  crimes  of  forging  and  uttering  the  said  bond  and  affidavit, 
and  for  no  other  crime  or  charge  whatsoever.  In  this  plea  reference  is  also 
made  to  the  act  of  congress  of  March  3,  1869  (15  U.  S.  Stat,  at  Large,  337), 
in  pursuance  of  which  it  is  averred  that  the  president  of  the  United  States, 
on  the  21st  of  May,  1875,  issued  his  order  directly  to  the  district  attorney  of 
the  United  States  for  the  southern  district  of  New  York,  wherein  said  attor- 
ney was  directed  to  stay  all  proceedings  against  the  accused,  except  upon  the 
charges  upon  which  he  was  extradited,  until  further  order.  After  setting  out 
the  order  in  full,  and  averring  that  no  further  order  has  been  made  by  the 
president,  the  plea  goes  on  to  set  out  a  direction  from  the  attorney-general  of 
tho  United  States,  addressed  to  the  district  attorney  for  the  southern  district 
of  New  York,  bearing  date  December  22,  1875,  which  order  of  the  president 
and  direction  of  the  attorney-general  the  plea  avers  were  made  for  the  pur- 
pose of  giving  the  defendant  security  against  "lawless  violence,"  and  for  the 
purpose  of  enforcing  in  his  favor  the  rights  to  which  he  is  entitled  by  virtue 
of  the  treaty  of  1842,  the  act  of  congress  of  1869,  the  act  of  parliament  of 
1870,  and  the  arrangement  entered  into  as  aforesaid.  The  plea  then  avers 
tiiat  the  offenses  with  which  the  accused  is  charged  in  the  indictment  are  not 
the  offenses  on  which  his  surrender  to  the  United  States  was  grounded,  but  are 
other  and  different  crimes  from  those  specified  in  said  warrant  of  extradition; 
and  that  he  has  been  held  in  custody  for  the  crimes  specified  in  the  warrant  of 
extradition,  but  he  has  not  been  tried  for  either  of  said  offenses;  wherefore  the 
accused  insists  that  this  court  has  no  jurisdiction  to  try  the  present  indictment, 
nntil  a  reasonable  time  shall  have  elapsed,  after  bis  trial  for  the  crimes  speci- 
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fied  in  tho  extradition  warrant,  that  he  may  have  an  opportunity  to  return  to 
Her  Britannic  Majesty's  dominions.  To  this  plea  the  United  States  filed  a  repli- 
cation, wherein  it  is  admitted  that  the  accused  has  been  held  in  custody  for 
the  crimes  specified  in  the  warrant  of  extradition,  and  that  he  has  not  yet 
been  tried  for  tho  said  crimes.  It  is  then  averred  that,  in  the  extradition  yro- 
ceedings  against  the  accused,  he  was  not,  as  in  the  plea  alleged,  char'gad  witli 
forging  and  uttering  a  bond  and  affidavit  purporting  to  be  the  bond  of  one  F.  L 
Blaiiding,  but  that,  in  said  proceedings,  evidence  of  the  forging  of  twelve  bo:vls 
was  offered  and  admitted  and  made  the  basis  of  the  claim  of  the  United  States  fi^r 
his  surrender.  It  is  then  averred  that  no  arrangement  was  made  between  the 
government  of  the  United  States  and  the  government  of  Her  Britannic  Majesty, 
express  or  implied,  whereby  it  was  provided  and  agreed  that  the  accas.d 
should  not,  until  he  had  been  restored  to,  or  had  an  opportunity  of  returning 
.to,  Iler  Mitjesty's  dominions,  be  detained  or  tried  for  any  offense  other  tbaa 
the  extradition  Clime  on  which  his  surrender  was  claimed;  and  it  is  insisted 
that  by  the  laws  of  Great  Britain  and  of  the  United  States,  as  well  as  by  the 
practice  of  both  parties  to  the  treaty,  no  limitation  exists  as  to  the  number 
and  character  of  the  offenses  for  which  a  person  extradited  may  be  tried. 
The  order  of  tho  president,  set  out  in  the  plea,  is  admitted,  but  it  is  denied 
that  such  order  was  issued,  or  intended  to  hd  issued,  in  pursuance  of  the  act  of 
congress  of  March  3,  18G9,  and,  after  admitting  the  direction  of  the  attorney- 
general  of  the  United  States,  of  December  22,  1875,  set  out  in  the  plea,  the  repli- 
cation proceeds  to  set  out  various  and  sundry  other  subsequent  communications 
from  the  attorney-general  to  the  district  attorne}',  and  from  the  district  attor- 
ney to  the  attorney-general,  by  letter  and  by  telegraph,  in  respect  to  the  ac- 
cused, whereby  it  is  claimed  the  last  instructions  of  the  attorney-general  are 
sliown  to  be  to  move  the  trial  of  the  present  indictment;  and  the  plea  con- 
cludes witli  a  general  averment  that  the  offenses  in  the  indictment  are  the 
same  specified  in  the  warrant  of  extradition,  and  are  not  other  and  diffei^nt 
offenses,  and  that  the  district  attorney  is  not  prohibited  by  any  order  or  di- 
rection, nor  is  there  any  contract  which  should  or  can  restrain  him,  from  mov- 
ing the  trial  of  this  indictment.  To  this  replication  the  defendant  filed  a 
rejoinder,  in  which  the  facts  set  forth  in  the  plea  are  again  set  forth,  without 
substantial  change.  To  this  rejoinder  the  government  filed  a  general  demurrer; 
and  the  cause  is  thus  before  the  court  on  the  demurrer. 

§  3468.  In  criminal  as  in  civil  cases  judgment  is  to  he  given  on  demurrer 
against  the  party  committing  the  first  fault  in  pleading. 

In  determining  the  questions  of  law  thus  presented  by  these  extraordinary 
pleadings,  it  is  necessaiy,  at  the  outset,  to  ascertain  what  questions  are  open 
for  determination,  inasmuch  as  it  is  urged  in  behalf  of  the  defendant  that  only 
the  pleading  demurred  to  is  before  the  court  for  its  judgment  upon  it,  and  it  is 
insisted  that  the  rule  of  pleading  in  civil  cases,  that  judgment  is  to  be  given 
against  the  party  committing  the  first  fault,  is  not  the  rule  in  criminal  cases. 
Upon  this  question  my  opinion  is,  that  the  rule  of  pleading  in  criminal  and 
civil  cases  is  the  siime.  The  same  reason  for  the  rule  exists  in  both  classes  of 
cases;  and,  although  no  criminal  case  has  been  cited  whece  the  rule  has  been 
apJDlied,  the  rule  is  stated  by  Arch  bold,  without  qualification,  as  the  rule  applied 
in  criminal  cases.  He  says  (16  Eng.  ed.,  p.  122):  "A  demurrer  has  the  effect 
of  laying  open  to  the  court  not  only  the  pleading  demurred  to,  but  the  entire 
record,  for  their  judgment  upon  it  as  to  the  matter  of  law;  and,  if  two  or 
more  of  the  pleadings  be  bad  in  substance,  the  court  will  give  judgment  against 
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the  party  who  coramitted  the  first  fault."  This  rule  is  applied  the  more  readily 
in  the  present  instance,  because  the  examination  of  the  issues  of  fact  raised 
by  the  plea  and  replication  is  unnecessary,  and  ought  not  to  be  pursued  unless 
it  were  indispensable  to  the  protection  of  the  legal  rights  involved.  The  en- 
tire record  being  thus  before  the  court,  I  pass  at  once  to  the  plea,  and  proceed 
to  determine  whether  the  facts  there  stated  are  sufficient  in  law  to  show  that 
this  court  has  no  jurisdiction  to  try  the  present  indictment. 

§  3469.  Extradition  proceedings  do  not  secure  tlie  defendant  immwiiiy  from 
prosecution  for  other  offenses  than  that  for  which  he  was  surrendered. 

In  disposing  of  the  questions  argued  before  me  upon  this  demurrer,  I  first 
notice  the  position  taken,  that  all  extradition  proceedings,  by  their  nature, 
secure  to  the  person  surrendered  immunit}'  from  prosecution  for  offenses  other 
than  the  one  upon  which  his  surrender  was  made.  This  question  is  not  open 
in  this  court.  It  was  decided  in  United  States  v.  Caldwell,  8  Blatch..  131. 
That  determination  has  since  received  strong  support  from  the  decision  of  the 
court  of  appeals  of  this  state,  in  Adriance  v.  L'lgrave,  59  N.  Y.,  110,  where 
the  existence  of  any  such  immunit}^  was  denied  in  a  civil  case;  and  it  should 
be  noticed  that  the  present  circuit  judge  of  this  circuit  took  part  in  the  decision 
of  the  court  of  appeals,  being  then  a  member  of  the  court.  This  ground  of 
defense  is  therefore  dismissed,  with  the  remark  that  an  oHender  against  the 
justice  of  his  country  can  acquire  no  rights  by  defrauding  that  justice.  Be- 
tween him  and  the  justice  he  has  ofi'ended  no  rights  accrue  to  the  offender  by 
flight.  He  remains  at  all  times,  and  everywhere,  liable  to  be  called  to  answer 
to  the  law  for  his  violations  thereof,  provided  he  comes  within  the  reach  of  its 
arm. 

§  3470*  constnuition  of  extradition  treaties^  and  acts  of  congress  on  that 

subject 

But  here  it  has  been  contended  that  the  accused  has  such  immunity  by 
reason  of  the  provisions  of  the  treaty  of  August  9,  1842  (8  U.  S.  Stat,  at 
Large,  572),  under  which  his  surrender  was  made,  which,  it  is  correctly  said,  is 
a  law  of  the  United  States  binding  upon  the  courts.  The  decision  in  Caldwell's 
case  is  decisive  of  this  question  also,  for  Caldwell  was  surrendered  under  the 
treaty  of  1842.  But,  as  no  argument  was  made  in  Caldwell's  case  based  upon 
the  provisions  of  this  particular  treaty,  the  argument  now  made  in  support  of 
this  construction  of  the  treaty  may  proparly  be  examined. 

At  the  outset,  let  it  be  noticed  that  no  language  is  used  in  the  treaty  which 
can  bo  supposed  to  confer  the  immunity  here  claimed.  On  the  contrary,  the 
.language  of  the  treaty  is  calculated  to  repel  the  idea,  for  it  declares  that  the 
offender  shall  be  "delivered  up  to  justice" — a  significant  and  comprehensive 
expression,  plainly  importing  that  the  delivery  is  for  the  purposes  of  public 
justice,  without  qualification. 

It  is,  however,  argued  that  both  the  parties  to  this  treaty  have  placed  a  con- 
struction upon  its  provisions,  which  confers  the  immunity  for  which  the  accused 
contends;  and  reference  is  made  to  the  acts  of  congress  of  August  12,  1848  (9 
U.  S.  Stat,  at  Large,  302),  and  March  3,  1869  (15  id-,  337,  U.  S.  R.  S.,  §§  5270- 
5277),  and  to  the  British  extradition  act  of  August  9,  1870  (33  and  34  Vict.,  ch. 
52),  as  supporting  the  assertion. 

The  act  of  congress  of  1869  is  a  general  law,  intended  for  the  protection  of 
extradited  offenders;  but  the  protection  it  confers  is  expressly  limited  to  cases 
of  "  lawless  violence."  It  is  true  that  it  assumes,  as  well  it  may,  that  the 
offender  will  be  tried  for  the  offense  upon  which  his  surrender  is  asked,  but 
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there  are  no  words  indicating  that  he  is  to  be  protected  from  trial  for  all  uUi'.t 
offenses.  The  absence  of  any  provision  indicating  an  intention  to  protect  from 
prosecution  for  other  offenses,  in  a  statute  having  no  other  object  than  the  pro- 
tection of  extradited  offenders,  is  sulBcient  to  deprive  of  all  force  the  sugges- 
tion that  the  act  of  18G9,  as  a  legislative  act,  gives  to  the  treaty  of  1842  the 
onstruction  contended  for  by  the  accused. 

So  of  the  act  of  1848,  the  provision  of  which  relied  upon  (sec.  3)  is,  that  it 
shall  be  lawful  for  the  secretary  of  state  to  order  the  offender  "  to  be  delivere<l 
to  such  person  or  persons  as  shall  be  authorized,  in  the  name  and  on  behalf  of 
such  foreign  government,  to  be  tried  for  the  crime  of  which  such  person  shall 
be  so  accused,  and  such  person  shall  be  delivered  up  accordingly."  It  does  not 
seem  reasonable  to  suppose  that  it  was  the  intention  of  congress,  by  the  above 
language,  to  ^ive  a  legislative  construction  to  the  existing  treaty  of  1842.  The 
provision  of  the  act  of  1848  is  within  the  broad  provision  of  that  treaty,  but 
does  not  restrict  the  operation  of  that  provision ;  and  it  may  be  safely  assumed 
that,  if  the  intention  to  limit  the  effect  of,  or  give  a  construction  to,  that  or  any 
other  treaty,  had  been  entertained  —  assuming  such  a  function  to  belong  to  a 
statute  of  this  character, —  that  intention  would  have  been  plainly  expresseii. 
The  acts  of  congress  referred  to,  therefore,  fail  to  afford  a  legislative  construc- 
tion of  the  treaty,  in  the  particular  under  consideration. 

§  347 1.  the  British  extradition  act  of  parliament  of  1870  has  no  bind- 
in  (/  force  on  tlie  courts  of  the  United  States. 

It  is  still  more  difficult  to  find  supjx)rt  for  the  doctrine  of  the  defense  in  the 
provisions  of  the  British  extradition  act  of  1870.  How  can  it  be,  that,  without 
any  action  on  the  part  of  the  treaty-making  power  of  the  United  States,  the 
parliament  of  Great  Britain,  by  a  statute  of  Great  Britain  passed  twenty-eigli: 
years  after  the  treaty  of  1842,  can  engraft  upon  that  treaty  a  provision  of  im- 
munity not  found  in  the  treaty,  and  which  must  thereafter  be  enforced  by  courts 
as  part  of  the  laws  of  the  United  Slates?  The  effect  proper  to  be  given  by  the 
executive  department  of  the  government  to  any  condition  found  in  an  extradi- 
tion statute  of  Great  Britain,  to  which  the  government  of  the  United  States 
has  assented  in  any  particular  case,  is  not  under  consideration.  Here,  the  ques- 
tion is  judicial,  and  it  is,  whether  the  British  act  of  1870,  by  reason  of  its 
subject-matter,  becomes  a  law  of  the  United  States,  and,  as  such,  affords  a  leg- 
islative construction  of  this  treaty,  binding  upon  the  courts  of  the  Unitcvl 
States.  Upon  such  a  question  no  time  need  be  spent,  and  it  is  dismissed  with 
the  observation  that  it  would  appear  that  the  English  courts  incline  to  the 
opinion  that  the  act  of  1870  has  no  effect  in  England,  even,  to  limit  the  oper- 
ation of  the  treaty  of  1842,  as  is  seen  by  the  opinions  delivered  in  the  court  of 
queen's  bench,  in  Ex  parte  Bouvier  (27  Law  Times,  844).  The  words  of  the 
lord  chief  justice  in  that  case  are:  "I  see  plainly  what  was  the  intention  of 
the  legislature  —  that  is  to  saj^  it  was  intended  "  (by  the  act  of  1870),  "  while 
getting  rid  of  the  statutes  by  which  the  treaties  were  confirmed,  to  save  thj 
existing  treaties  in  their  full  integrity  and  force." 

§  3472.  construction  of  the  extradition  treaty  by  the  executives  respective' u 

of  the  English  and  the  American  governments. 

Is  or  is  it  made  to  appear  that  any  such  construction  of  the  treaty  of  1842  has 
been  adopted  by  the  executive  department  of  either  government.  An  agree- 
ment for  such  immunity  in  the  present  instance  is  set  up  by  the  plea.  But  it 
is  competent  for  the  government  of  the  United  States  to  enter  into  such  an 
agreement  with  the  government  of  England,  in  the  absence  of  any  provision 
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for  immunity  in  the  treat}^;  and  the  demand  for  sach  an  agreement  on  the  one 
side,  as  well  as  the  giving  thereof  on.  the  other,  leads  to  the  inference  that  ho 
such  protection  is  afforded  by  the  treaty  itself.  A  single  instance  of  such  an 
agreement  does  not,  therefore,  help  the  argument.  The  understanding  of  the 
treaty  by  the  executive  department  is  better  shown  by  the  action  taken  or 
omitted  in  the  cases  that  have  arisen  where  there  has  been  no  agreement.  Thns 
in  the  case  of  Heilbronn,  who  was  surrendered  by  the  United  States  upon  the 
request  of  England,  fpr  an  extradition  crime, a  trial  was  had  in  England  for  an 
olFense  not  provided  for  in  the  treaty,  without  interference  by  the  executive 
there,  and  without  complaint  from  the  government  of  the  United  States.  So, 
also,  Burley,  an  offender  surrendered  by  England  to  this  government,  was  put 
upon  trial  in  this  country  for  an  offense  other  than  the  one  upon  which  he  was 
extradited,  and,  the  case  being  called  to  the  attention  of  the  law  oflBcers  of  the 
crown,  it  was  considered  that,  "if  the  United  States  put  hrm  bona  fide  upon  his 
trial  for  the  offense  in  respect  of  which  he  was  given  up,  it  would  be  difficult  to 
question  their  right  to  put  him  upon  his  trial  also  for  pirac}',  or  any  other  offense 
which  he  might  be  accused  of  committing  within  their  territory,  whether  or 
not  such  offense  was  a  ground  of  extradition,  or  even  within  the  treaty."  Clarke 
on  Extradition,  2d  ed.,  p.  90,  note.  No  case  has  been  referred  to  where  the 
right  above  spoken  of  has  been  questioned  by  the  British  government.  On  the 
contrary,  if  I  am  correctly  informed,  such  right  has  not  hitherto  been  denied 
in  England. 

As  to  the  effect  of  the  fact  of  a  previous  trial  for  the  offense  for  which  the 
offender  was  given  up,  to  which  allusion  is  above  made,  it  is  plain  that  such 
fact  is  immaterial  in  determining  the  judicial  question,  where  legal  immunity 
is  set  up  by  way  of  defense  in  a  prosecution  for  other  offenses,  however  im- 
portant that  fact  might  be,  as  evidence  of  good  faith,  in  determining  the  polit- 
ical question,  when  it  arises. 

It  may  be  added  that  the  action  of  the  executive  department  of  the  govern- 
ment of  the  United  States,  in  the  cases  where  extradited  offenders  have  been 
tried  in  this  country  for  offenses  other  than  those  upon  which  their  surrender 
had  been  asked,  has  a  significant  bearing  upon  the  legal  question  under  consid- 
eration, because,  in  criminal  cases,  as  distinguished  from  civil  cases,  the  execu- 
tive, by  reason  of  the  power  conferred  by  law  to  control  the  prosecuting  officer, 
as  also  its  power  to  pardon,  is  not  confined  to  a  consideration  of  the  poliiical 
question  alone,  but  may  also  act  upon  a  determination  of  the  judicial  question. 

But  it  is  further  Sciid  that  the  British  act  of  1870  amounts  either  to  an  abro- 
gation of  the  extradition  section  of  the  treaty  of  1842,  or  to  a  modification  of 
the  provisions;  and  that,  inasmuch  as,  by  the  eleventh  section,  the  government 
of  Great  Britain  could  at  any  time  abrogate  that  portion  of  the  treaty,  the  act 
of  1870,  if  considered  by  the  government  of  the  United  States  as  an  abrogation, 
would  have  been  so  declared,  and,  in  the  absence  of  such  a  declaration,  must  be 
considered  to  be  acquiesced  in  by  the  government  of  the  United  States,  as  its 
construction  of  the  treaty,  and  becomes  a  part  of  the  treaty,  binding  upon  the 
courts.  This  proposition  is  answered  by  what  has  been  already  said  in  regard 
to  the  effect  of  the  British  act  of  1870,  and'  the  action  of  the  government  of  the 
United  States  in  the  cases  which  have  hitherto  arisen.  Moreover,  if  the  action 
of  the  two  governments  and  theact  of  1870  be  given  the  utmost  effect  possible 
in  favor  of  the  accused,  all  that  can  be  extracted  from  them  is  an  implied 
engagement  to  afford  protection  to  persons  extradited  in  pursuance  of  the  treaty, 
from  prosecution  for  causes  other  than  those  upon  which  their  surrender  was 
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asked  —  which  addresses  itself  to  the  political,  not  to  the  judicial,  department. 
It  is  not  intended  to  suggest  that  such  can  be  their  effect,  but  simply  to  express 
the  opinion  that,  in  any  aspect,  they  have  no  greater  effect,  and  in  view  of  the 
language  of  the  treaty  cannot  be  relied  on  as  affording  a  legislative  or  execu- 
tive construction  of  that  instrument,  binding  upon  the  courts. 

It  may,  therefore,  without  hesitation,  be  declared  that  the  claim  of  legal  im- 
munity, here  made,  is  without  foundation  in  the  treaty  of  1S42.  In  supi>ort  of 
this  conclusion,  reference  is  made  to  theauthority  of  the  c»urt  of  appeals  of  the 
state  of  New  York,  which  high  court,  in  Lagrave's  case,  was  called  on  to  con- 
sider the  effect  of  this  same  treaty. 

§  3473.  The  jurisdiction  of  a  court  cannot  he  limited  hj  an  order  of  (Kr  pre%i- 
de)d. 

There  remains  to  be  examined  that  portion  of  the  defense  which  is  based 
upon  the  order  of  the  president  and  the  direction  of  the  attorney-general,  set 
out  in  the  plea.  In  regard  to  this  defense,  it  is  sufficient  to  say  that  no  order 
of  the  president  nor  direction  of  the  attornej^-general  can  have  any  legal  effect 
to  restrict  or  to  enlarge  the  jurisdiction  conferred  by  law  upon  the  courts. 
Tlie  courts,  in  determining  the  extent  of  their  jurisdiction,  look  to  the  law, 
and  within  that  jurisdiction  they  are  absolutely  free  from  the  control  of  any 
other  depariment  of  the  government.  See  the  remarks  of  Blatchford,  J.,  in 
The  United  States  v.  Blaisdell,  3  Ben.,  143.  It  should  be  observed,  in  this 
connection,  that  it  is  evident  that  neither  the  order  of  the  president,  nor  tie 
communicati(m  of  the  attorney-general  to  the  district  attorney,  of  December  22, 
1S75,  set  out  in  the  plea,  were  intended  to  be  resorted  to  as  matter  of  defense, 
but  are  official  communications  intended  soleh'  for  the  consideration  and  guid- 
ance of  the  officer  to  whom  they  were  addressed,  and,  presumably  have  no 
reference  whatever  to  judicial  action.  The  mass  of  letters  and  telegrams  with 
which  the  record  is  incumbered  are,  therefore,  to  be  considered  as  wholU' 
irrelevant.  They  are  outside  the  case,  and  constitute  no  ground  of  objection 
to  the  jurisdiction  of  the  court. 

It  may  be  added  that  the  presence  of  this  indictment  before  the  court,  and 
moved  for  trial  by  the  district  attorney,  by  whom  the  government  is  repre- 
sented before  the  court,  as  also  it  may  now  be  by  the  attorney-general  in  per- 
son, by  virtue  of  the  act  of  June  22,  1870  (16  U.  S.  Stat,  at  Large,  162,  now 
U.  S.  R.  S.,  §  359),  is  inconsistent  with  the  averment  that  the  trial  is  moved  in 
opposition  to  the  directions  of  the  attorney-general.  When  the  attorney -general 
of  the  United  States,  having  knowledge  of  the  moving  of  a  criminal  trial,  per- 
mits the  moving  thereof,  in  law  he  directs  the  same,  and  the  court  must  con- 
sider the  trial  to  be  moved  by  the  government. 

§  3474.  An  alleged  agreement  of  the  American  and  British  governments  as 
to  the  trial  of  a  prisoner^  limiting  it  to  a  certain  offense^  cannot  avail  him  as  a 
plea  to  the  jurisdiction  of  a  courts  before  which  the  government  is  moving  for  his 
trial. 

All  the  positions  taken  in  behalf  of  the  accused  have  now  been  fexamined, 
except  that  based  upon  the  fact  set  up  in  the  plea,  that,  in  the  case  of  the  ac- 
cused, an  express  agreement  was  made  between  the  government  of  the  United 
States  and  the  government  of  Great  Britain,  by  which  it  was  provided  and 
agreed  that  the  accused  should  not,  until  he  had  been  restored,  or  had  an  op- 
portunity of  returning,  to  Her  Majesty's  dominions,  be  detained  or  tried  within 
the  United  States  for  any  offense  committed  prior  to  his  surrender,  other  than 
the  crime  of  forging  and  uttering  the  said   bond  and  affidavit  on  which  his 
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surrender  was  thus  claimed.  Upon  this  point  the  argument  made  is  that  the 
existence  of  such  an  agreement  being  admitted  by  the  demurrer,  it  must  be 
recognized  by  the  court,  and  the  accused  be  protected  by  the  court  from  prose- 
cution upon  an  indictment  charging  offenses  other  than  those  mentioned  in  the 
agreement,  as  stated.  This  position  is  supposed  to  be  supported  by  the  rule 
applied  in  civil  cases  when  a  defendant  has  been  inveigled  within  reach  of  the 
process  of  the  court.  But  the  rule  referred  to  has  no  application  in  criminal 
cases.  The  duty  of  the  courts  in  criminal  cases  is  stated  by  the  court  of  king's 
bench  in  Ec  parte  Scott,  9  B.  &  C,  447.  Scott  was  indicted  in  England  for 
perjury,  and  a  warrant  for  her  arrest  issued.  The  officer  proceeded  to  Brussels, 
and  there  finding  Scott,  seized  her  without  resort  to  extradition  proceedings  or 
other  legal  process.  Application  for  assistance  was  then  made  by  her  to  the 
British  ambassador  at  Brussels,  who  refused  to  interfere,  and  she  was  carried 
tx)  London,  where  she  was  brought  before  the  court  upon  habeas  corpus^  and 
the  above  facts  made  to  appear.  Lord  Tenterden,  C.  J.,  in  delivering  the 
opinion  of  the  court,  thus  lays  down  the  rule  in  criminal  cases:  "  The  question 
is  whether,  if  a  person  charged  with  a  crime  is  found  in  this  country,  it  is  the 
duty  of  the  court  to  take  care  that  such  a  party  shall  be  amenable  to  jus- 
tice, or  whether  we  are  to  consider  the  circumstances  under  which  she  was 
brought  here.  I  thought,  and  still  continue  to  think,  that  we  cannot  inquire 
into  them."  These  words  express  the  opinion  of  this  court.  A  different  rule 
would  seriously  embarrass  the  administration  of  the  criminal  laws,  and  cannot 
be  permitted  here  to  obtain  until  it  has  received  the  sanction  of  controlling 
authority.  If,  then,  an  agreement  exists  between  the  government  of  the 
United  States  and  the  government  of  Great  Britain,  such  as  is  set  forth  in  the 
plea,  the  performance  thereof  is  within  the  power  of  the  government,  by  rea- 
son of  its  legal  control  over  the  prosecuting  officer;  and  all  that  need  be  said 
here  is  that  such  an  agreement  can  avail  nothing  to  a  defendant  setting  it  up 
by  way  of  plea  to  the  jurisdiction  of  the  court  before  which  his  trial  is  moved 
by  the  government. 

The  decision,  therefore,  must  be  that  the  plea  to  the  jurisdiction  and  all  sub- 
sequent pleadings  in  this  case  be  set  aside,  with  liberty  to  the  defendant  to 
pleaJ  anew  to  the  charges  in  the  indictment  contained. 

§  8475.  In  general.—  The  power  of  surrenderiug  up  fugitives  from  justice  is  a  delicate  one, 
and  should  be  limited  and  guarded  with  great  care  to  prevent  abuses,  and  exercised  with  the 
utmost  caution  and  deliberation.     Ex  parte  Kaine,*  3  Blatch.,  1. 

§  3476.  Case  must  be  provided  for  by  treaty.— The  crime  of  larceny  is  not  among  those 
for  the  commission  of  which  the  extradition  of  fugitives  is  provided  for  in  our  treaties 
of  1794  and  1842,  with  Great  Britain.  And  it  is  an  established  rule  of  the  United  States 
neither  to  grant  nor  to  ask  for  the  extradition  of  fugitives  from  justice,  as  between  us  and 
foreign  governments,  unless  in  cases  for  which  stipulation  is  made  by  express  convention. 
International  Extradition,*  6  Op.  AttV  Gen'l,  431. 

§  3477.  In  the  absence  of  treaty  stipulations,  nations  are  under  no  political  obligations  to 
surrender  fugitives  from  justice.     The  British  Prisoners,*  1  Woodb.  &  M.,  66, 

§  3478.  The  judicial  tribunals  of  the  United  States  possess  no  power  to  arrest,  and  surren- 
der to  a  foreign  country,  fugitives  from  justice,  except  as  authorized  by  treaty  stipulations, 
And  acts  of  congress  passed  in  pursuance  thereof.  And  it  seems  that  this  power  belongs  to  the 
treaty-making  power  alone,  and  cannot  be  exercised  independently  of  a  treaty.  (Per  Nel- 
son, J.,  dissenting.)    Ex  parte  Kaine,  14  How.,  135. 

g  3479.  There  being  no  treaty  between  the  United  States  and  Portugal  for  the  mutual  de- 
livery of  fugitives  from  justice,  and  no  act  of  congress  authorizing  the  president  to  deliver 
up  fugitives  from  justice,  the  president  has  no  authority  to  surrender  a  fugitive  from  the 
justice  of  Portugal.     Extradition,*  2  Op.  Att'y  Gen*l,  559. 

§  34S0.  There  is  nothing  in  the  law  of  nations  which  imposes  on  us  any  obligation  to  de- 
liver up  to  the  British  government  the  master  of  a  British  schooner  and  his  accomplices,  all 
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Britifih  subjects,  who  havo  nin  away  with  the  schooner  and  her  cargo,  and  are  found  within 
our  jurisdiction.  If  the  obligation  existed,  the  pi*esident  would  have  no  power  to  make  the 
delivery,  since  neither  the  treaty  nor  the  acts  of  congress  contain  any  provision  on  the  sub- 
ject.    Foreign  Requisitions,*  1  Op.  Att'y  Gen'l,  509. 

g  8481.  Independently  of  special  compact,  no  nation  is  bound  to  deliver  up  fugitives  from 
the  justice  of  another  nation.  Any  nation  may,  in  its  discretion,  do  this  as  a  matter  of  in- 
ternational comity.  But  all  such  discretion  is  of  inconvenient  exercise  in  a  constitutional 
republic  like  our  own.  It  is  th«irefore  the  settled  policy  of  our  government  to  refuse  to  grant 
extradition,  except  in  virtue  of  express  stipulations  to  that  effect.  It  is  therefore  unjust  and 
unwise,  in  point  of  principle,  for  the  United  States  to  ask  for  the  extradition  of  a  fugitive 
from  her  justice,  in  any  case  in  which  she  cannot  demand  it  by  virtue  of  a  treaty.  Inter- 
national Extradition,*  6  Op.  Att'y  (len'l,  85. 

g  8482.  There  being  no  treaty  stipulation  between  the  two  governments  for  the  mutual 
delivery  of  fugitives  from  justice,  the  president  of  the  United  States  is  not  justifiable  in  di- 
recting the  surrender  of  a  person  upon  whom  stolen  diamonds  belonging  to  the  Princess  of 
Orange  may  have  been  found,  in  order  that  he  nicy  be  brought  to  trial  in  the  country  where 
he  is  supposed  to  have  committed  the  robbery.  Diamonds  of  the  Princess  of  Orange,*  2  Op. 
Att'y  Gen'l,  453. 

§  3483.  Claims  for  extradition,  how  founded.— The  practice  of  our  government,  as  well 
as  that  of  Great  Britain,  requires  that  all  claims  for  extradition  should  be  founded  on  a  judi- 
cial warrant,  with  proper  evitlonce  to  justify  the  warrant.  Such  a  warrant  may  issue  upon 
indictment  found,  or  upon  lawful  testimony  before  a  committing  magistrate,  but  judicial 
inquiry  and  authority  are  indispensable  prerequisites  of  the  demand  for  extradition.  A 
mere  complaint  on  oath  before  a  justice  of  the  peace,  without  a  warrant  accompanied  by 
sufficient  evidence  of  the  guilt  of  the  accused  to  justify  his  commitment  for  trial,  is  not 
sufficient     International  Extradition,*  6  Op.  Att'y  Gen*l,  485. 

g  8484.  Power  to  make  extradition  treaties.—  A  stipulation  in  a  treaty  to  deliver  up 
fugitives  from  justice  is  within  the  authority  of  the  treaty-making  power.  InreDe  6ia- 
como,*  12  Blatch.,  391. 

§  34S5.  Extradition  treaties  and  laws  do  not  provide  for  a  punishment  of  crime,  and  extra- 
dition is  in  no  sense  a  punishment,  so  that  the  constitutional  provisions  relating  to  ex  poft 
facto  laws  cannot  apply.    Ibid, 

ii,  8486b  A  treaty  stipulation  for  the  delivery  of  persons  charged  with  having  committed  a 
crime  previous  to  the  making  of  the  stipulation  is  not  invalid  under  the  constitution  as  being 
either  an  ex  post  facto  law  or  a  bill  of  attainder.    Ibid. 

§  3487.  There  is  nothing  in  the  tenth  article  of  our  treaty  with  Great  Britain  concluded  at 
Washington,  August  0,  1842,  providing  for  the  extradition  of  fugitives,  and  which  declares 
that  any  judge  or  magistrate  of  the  government  may,  upon  complaint  made  under  oath, 
issue  a  warrant  for  the  apprehension  of  the  fugitive,  and  if  he  thinks  the  evidence  sufficient 
to  sustain  the  charge,  it  shall  be  his  duty  to  certify  the  same  to  the  proper  executive  author- 
ity that  a  warrant  may  be  issued  for  the  surrender  of  such  fugitive,  which  conflicts  with  the 
fourth  and  fifth  amendments  to  the  constitution.     Extradition,*  4  Op.  Att'y  Gfen'l.  201. 

§8488.  Reciprocal  obligations.— Tlie  act  of  congress  of  August  12,  1848,  entitled  *' An 
act  for  giving  effect  to  certain  treaty  stipulations  between  this  and  foreign  governments,  for 
the  apprehension  and  delivering  up  of  certain  offenders,"  providing  that  **in  everj'  complaint 
as  aforesaid,  and  on  a  hearing  upon  the  return  of  the  warrant  of  arrest,  copies  of  the  de|:»o3i- 
ttons  upon  which  an  original  warrant  in  any  such  foreign  country  may  have  been  granted, 
certified  under  the  hand  of  the  i)erson  or  persons  issuing  such  warrant,  and  attested  upon 
the  oath  of  the  party  producing  them,  to  t>e  true  copies  of  the  original  depositions,  may  be 
received  in  evidence  of  the  criminality  of  the  person  so  apprehended,"  is  in  aid  of  our  tr^'aty 
with  Great  Britain,  and  cannot  be  in  conflict  with  such  treaty,  since  it  does  not  assume  to  in- 
terdict or  diminish  the  engagements  of  the  treaty.  The  effect  of  the  act  is  domestic  and 
infra-territorial,  and  it  cannot  be  contested  that  congress  has  power  to  provide  for  the  extra- 
dition of  criminals  escaping  from  foreign  countries  to  this,  without  regard  to  any  re- 
ciprocal obligations  on  the  part  of  the  home  country  of  the  fugitives  toward  us.  In  re 
Kaine,*  10  N.  Y.  Leg.  Obs.,  257;  In  re  Heilbronn,*  12  N.  Y.  Leg.  Obs.,  65. 

§  3489.  Agency  of  the  courts.— It  is  a  doctrine  firmly  established  in  the  jurisprudence  of 
this  country  and  England,  in  respect  to  the  surrender  of  fugitives  from  justice,  whether  the 
obligation  to  surrender  is  deduced  from  the  law  of  nations,  or  is  recognized  only  when 
expressly  stipulated  by  treaty,  that  the  extradition  is  to  be  effectuated  through  the  agency  of 
the  tribunals  of  justice,  whose  province  it  is  to  determine  the  existence  of  reasonable  cause 
for  the  charge  of  crime,  and  if  there  be  sufficient  evidence  to  justify  the  putting  of  the 
accused  upon  his  trial.  In  re  Metzger,*  5  N.  Y.  Leg.  Obs.,  83. 
g  3400.  The  constitution  having  placed  treaties  in  the  same  rank  with  itself  and  with  the 
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act^  of  congress,  and  having  declared  them  to  be  the  law  of  the  land,  the  provisions  of  our 
treaty  with  France  of  November  9.  184^,  which  are  addressed  to  our  judicial  i>ower,  and 
which  require  an  investigation  of  the  cliarges  against  alleged  fugitives  from  the  justice  of 
that  government  and  the  arrest  and  imprisonment  of  the  accused,  assume  the  cliaracter  of 
municipal  law  rather  than  a  contract,  and  the  courts  of  the  United  States,  under  their  juris- 
diction extending  to  all  crimes  cognizable  under  the  authority  of  the  United  States,  carry 
these  treaty  provisions  into  execution  without  further  authopty  or  direction  from  congress. 
Ibid, 

g  3491.  The  executive  alone  possesses  no  authority,  under  the  constitution  and  laws  of  the 
United  States,  to  deliver  up  to  a  foreign  power  any  alleged  fugitive  from  justice  found  within 
the  states  of  this  Union,  without  the  intervention  of  the  judiciary.  The  surrender  is  founded 
upon  an  alleged  crime,  and  the  judiciary  is  the  ai)propriate  tribunal  to  inquire  into  the  charge. 
(Per  Nelson,  J.,  dissenting.)    In  re  Kaine,  14  How.,  140. 

§  3492.  An  executive  order  for  the  surrender  of  an  alleged  criminal  on  demand  of  a  foreign 
government  is  a  purely  national  act,  and  must  be  performed  through  the  secretary  of  state  by 
order  of  the  president.  But  congress  may  invest  authority  in  judicial  magistrates  to  arrest 
and  commit  preparatory  to  surrender,  and  such  arrest  may  be  made,  when  properly  author- 
ized by  law,  without  previous  authority  from  the  president.     Ibid, 

•  §  3493.  Under  the  extradition  provisions  of  the  treaty  of  1842  with  Great  Britain,  the  judi- 
ciary possess  no  jurisdiction  for  the  apprehension  and  commital  of  an  alleged  fugitive  with- 
out a  previous  requisition,  made  under  the  authority  of  Great  Britain,  upon  the  president, 
and  his  authority  for  that  purpose.    Ex  parte  Kaine,*  3  Blatch.,  1. 

^  3494.  Power  of  the  states.—  No  state  can,  without  the  consent  of  congress,  enter  into 
any  agreement  or  compact,  express  or  implied,  to  deliver  up  fugitives  from  justice  from  a 
foreign  state  who  may  be  found  within  its  limits.  Obligation  to  Surrender  Fugitives,*  3  Op. 
Att'y  Gen'l,  661. 

§'3495.  A  fugitive  from  -justice  of  a  foreign  country  was  held  under  a  warrant  from  the 
governor  of  Vermont,  with  a  view  to  his  extradition.  On  a  writ  of  error  to  the  state 
Buprenie  court  to  revise  its  decision  on  a  writ  of  habeas  corpus  remanding  the  prisoner  to  the 
custody  of  the  sheriff,  the  supreme  court  were  divided  in  opinion  whether  the  state  had 
power  to  deliver  up  the  fugitive.  They  were  also  divided  in  opinion  whether  they  had  juris- 
diction of  the  writ  of  error,  and  it  was  dismissed.  Holmes  v.  Jennison,  14  Pet.,  540  (Appeals, 
§§  1009-34). 

g  349G.  State  interfereBce.—  Where  a  fugitive  from  the  justice  of  Great  Britain  is  in  the 
hands  of  the  marshal  of  the  United  States,  with  the  final  authority  of  the  president  for  his 
extradition,  and  an  application  has  been  made  to  a  state  court  for  a  warrant  by  which  the 
fugitive  may  be  taken  from  the  British  agent  after  being  delivered  by  the  marshal,  it  is  the 
duty  of  the  marshal  to  quietly  conduct  the  fugitive  either  to  a  vessel  or  to  the  line  of 
the  state  and  there  deliver  him  to  the  agent.     Extradition  of  Fugitives,*  6  Op,  Att'y  Gen*l,  290. 

§  3497.  A  state  court  has  no  authority,  by  issuing  a  writ  of  habeas  corpus  to  bring  the 
accused  before  it,  to  interfere  with  a  proceeding  before  a  United  States  commissioner,  pre- 
liminary to  the  extradition  of  a  fugitive  to  a  foreign  power.  The  possible  innocence  of  the 
accused,  or  the  possible  inadequacy  of  the  proofs  adduced,  affords  no  ground  for  the  inter- 
ference of  a  state  court.  It  is  the  duty  of  the  marshal  to  disobey  the  habeas  corpus,  and  it  is 
the  duty  of  the  United  States  courts  to  protect  him  from  amenability  to  state  authority  for 
such  disobedience.     Extradition  of  Fugitives,*  6  Op.  Att'y  Gen'l,  237. 

§  8498.  Snccessive  applications  for  extradition.— Until  a  decision  founded  upon  an  ade- 
quate investigation  and  a  full  consideration,  the  proceedings  under  successive  applications  for 
extradition  are,  in  effect,  if  not  in  character,  analogous  to  successive  preliminary  hearings 
before  committing  magistrates  under  ordinary  charges  of  crime.  The  refusal  of  such  an  aj)- 
plication  in  one  state  will  not,  therefore,  bar  the  hearing  of  a  second  application  for  the  ex- 
tradition of  the  same  person  for  the  same  crime,  in  another  state,  where  upon  the  former 
application  there  was  no  decision  upon  a  full  investigation.     Muller*s  Case,*  5  Phil.,  289. 

§  3499.  Where  a  prisoner  sought  to  be  extradited  for  forgery  has  been  discharged  for  want 
of  proof,  he  may  on  such  discharge  be  arrested  and  proceeded  against  with  a  view  to  his  ex- 
tradition to  the  same  demanding  government  for  other  forgeries,  although  in  the  first  charge 
the  crime  of  forgei*y  was  charged  ex  vi  termini,  since  each  forgery  is  a  separate  offense,  and 
there  may  be  as  many  demands  of  surrender  as  there  are  instruments  forged.  In  re  Mac- 
donnell,*  11  Blatch.,  170. 

§  3501).  While  an  alleged  fugitive  from  the  justice  of  a  foreign  government  was  under 
arrest,  which  arrest  had  been  held  to  be  legal  by  the  circuit  court  on  habeas  corpus,  and  dur- 
ing the  existence  of  proceedings  before  a  commissioner  for  his  extradition,  a  second  warrant 
of  arrest  was  issued  by  the  commissioner  and  placed  in  the  hands  of  the  marshal,  based  upon 
another  mandate  of  the  executive  and  another  complaint  from  the  foreign  government 
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cliargin*::  him  with  other  oflPeriRea  of  like  character.  The  prisoner  was  notified  of  this  war- 
rant. The  then  pending  procee<iing8  under  the  first  arrest  were  afterwards  dismissed  for 
want  of  proof,  and  the  prisoner  discliarged  from  that  arrest,  but  he  was  detained  by  the  mar- 
shal by  virtue  of  the  second  warrant.  It  was  held  (l)tbat  the  discharge  from  the  prior 
arrest,  for  want  of  proof,  did  not  operate  retrospectively  to  render  the  arrest  illegal  frnin 
the  beginning;  (2)  that  the  proceedings  for  the  second  charge  wore  properly  institute-l 
by  a  warrant  of  arrest  delivered  to  the  marshal,  and  that  the  detention  under  the  second 
warrant  was  legal.    Ibid,         * 

g  8501.  The  arrest,  examination  and  discharge  of  a  demanded  fugitive  will  not  prevent  his 
re-arrest  and  examination  b\'  another  judge  or  magistrate,  if  the  demanding  government  se-i 
fit  to  pursue  the  matter  further.     Extradition  of  Muller,*  10  Op.  Att'y  Gen*l,  501. 

§  8503.  Political  qnestlons. —  Whether  our  government  is  bound  by  a  treaty  compact  to  de- 
liver up  a  fugitive  for  offenses  committed  by  him  in  a  foreign  country,  which  are  not  crimes 
by  our  laws;  whether  tlie  accused  is  within  the  description  of  persons  named  in  the  treaty  as 
subject  to  extradition;  whether  the  treaty  went  into  operation  from  its  date  or  from  its  ratifi- 
cation by  assent  of  the  senate;  and  finally,  whether  the  obligation  assumed  by  the  treaty  will 
be  fulfilled  or  not,  are  considerations  addressed  to  the  political  department  of  thegovemmenr, 
and  over  these  questions  the  judiciary  has  no  immediate  control  or  jurisdiction.  In  re  Hetz- 
ger,*  5  N.  Y.  Ug.  Obs,,  83. 

g  3503.  A  new  authorization  from  the  state  department  to  proceed  in  an  extradition  case 
pending  before  a  commissioner  is  not  necessary  upon  the  receipt  of  a  new  set  of  papers  in  the 
case,  until  the  first  shall  have  been  exhausted  by  the  judicial  examination  of  the  person  ac- 
cused and  his  release  or  condemnation.  But  such  a  new  letter  may  be  granted  if  the  reclaim- 
ing government  so  desires.     Extradition,*  7  Op.  Att'y  Gen'l,  536. 

§8504.  Complaint  sworn  to  abroad.— The  treaty  of  1843  between  the  United  States  anl 
Great  Britain,  providing  for  the  extradition  of  fugitives  from  justice,  and  declaring  that  "the 
respective  judges  and  magistrates  of  the  two  governments  shall  have  power,  jurisdiction  and 
authority,  upon  complaint  made  on  oath,  to  issue  a  warrant  for  the  apprehension  of  the  fugi- 
tive," docs  not  require  that  the  complaint  under  oath  should  be  made  directly  to  a  magistrate 
of  the  country  to  which  the  fugitive  has  fled ;  but  if  it  is  made  in  the  country  where  the 
crime  was  committed,  to  a  magistrate  who  has  power  to  administer  oaths  and  to  investigate 
the  criminal  charge  made,  and  take  jurisdiction  of  the  same,  and  the  same,  or  a  duly  certi- 
fied copy  of  the  same,  is  transmitted  to  the  government  of  the  country  where  the  fugitive 
has  sought  an  asylum,  and  the  government  of  the  country  to  which  the  same  has  been  trans- 
mitted recognizes  its  authenticity,  the  terms  of  the  treaty  have  been  satisfied.  The  authea- 
ticity  of  such  papers  and  the  authority  of  the  foreign  magistrate  are  recognized  by  the 
issuing  of  the  warrant  of  investigation  by  the  president  In  re  Ueilbronn,*  12  N.  T.  Leg. 
Obs.,  65. 

§  3505.  Complaint  by  prirate  person.— A  complaint  for  extradition,  purporting  to  be  ma  I e 
by  a  private  individual  and  not  a  public  officer,  upon  information  and  belief,  and  without 
stating  any  sources  or  details  of  his  information,  is  defective,  and  gives  the  commissioner  no 
jurisdiction.    Ex  parte  Lane,*  6  Fed.  R,  34. 

§  8500.  Description  of  commissioner. —  In  the  complaint  before  a  commissioner,  and  in 
subsequent  proceedings  before  him,  In  extrcadition  cases,  he  ought  to  be  described  as  a  com- 
missioner of  the  circuit  court  of  the  United  States,  specially  authoriz?d  by  said  court  to  take 
cognizance  of  applications  for  extradition,  or  by  words  of  similar  import,     Ibi(L 

§  8507.  A  commissioner,  in  an  application  for  extradition,  has  no  authority  to  interline  the 
word  *' extradition"  in  his  jurat  to  the  complaint,  thus  changing  the  title  of  his  office  from 
"United  States  commissioner"  to  "United  States  extradition  commissioner,"  after  the  con- 
clusion of  the  testimony,  and  without  the  knowledge  of  the  petitioner.     Ibid, 

§8508.  Description  and  definition  of  offense.— In  our  treaties  covering  the  subject  of 
extradition,  offenses  are  mentioned  with  reference  to  their  definitions  in  the  system  of  gen- 
eral jurispruilence.  But  the  treaties  require  the  specific  applications  of  the  definitions  u>  be 
conformable,  in  particular  cases,  to  the  jurisprudence  and  legislation  of  the  respective  places 
where  the  parties  may  be  arrested ;  and  likewise  require  the  local  rules  of  decision  as  to  the 
sufficiency  of  the  evidence.  Where  the  charge  is  forgery  or  the  like,  the  legislation  and  juris- 
prudence of  the  particular  state  where  the  arrest  is  made  must  be  referred  to.  Muller 3 
Case,*  5  Phil.,  289. 

g  350^.  Judicial  notice  — Complaint. —  The  complaint,  in  an  application  for  extradition, 
which  alleges  the  crime  to  have  been  committed  at  liondeau,  in  the  province  of  Ontario,  need 
not  aver  that  Ontario  is  within  the  territorial  domain  of  Great  Britain.  The  court  will  notice 
the  latter  fact  judicially.     Ex  parte  Lane,*  6  Fed.  R.,  34. 

g  3510.  Act  not  a  crime  under  onr  laws.—  Under  our  treaty  with  France  of  November  9, 
1848,  a  fugitive  from  the  justice  of  that  country,  when  found  in  this,  is  subject  to  extn<1i- 
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tion,  although  the  crime  with  which  he  is  charged  is  not  a  crime  under  our  laws.  In  re 
Metzger.*  5  N.  Y.  Leg.  Obs.,  83. 

§3511.  Power  to  issue  habeas  corpns.— Tlie  judiciary  has  authority' to  inquire,  through 
a  writ  of  habeas  corpus f  into  the  cause  of  commitment,  in  case  of  arrest  of  fugitives  fio'u 
justice,  on  application  made  under  the  treaty  between  the  United  States  and  Great  Brita.ii. 
In  re  Kaine,*  10  N.  Y.  Leg.  Obs.,  257. 

.^  3512.  Power  of  district  jnd^e.—  Congress  having  made  each  district  judge  (within  his 
district)  the  competent  judge  for  the  purposes  expressed  in  the  ninth  article  of  the  conven- 
tion between  France  and  the  United  States,  the  supreme  court  cannot  control  the  district 
judge  in  the  exercise  of  his  discretion  in  issuing  a  warrant  under  that  article,  or  interfere 
with  his  decision  in  any  manner.     Judicial  Discretion,*  1  Op.  Att'y  Gen'l,  55. 

§  3513.  Under  our  treaty  with  Great  Britain  stipulating^  for  the  mutual  surrender  of  fugi- 
tive criminals,  and  under  the  act  of  congress  of  August  12,  1848,  for  carrying  into  effect  these 
stipulations,  a  district  judge  has  jurisdiction  to  issue  a  warrant  requiring  the  alleged  fugitive 
to  be  brought  before  him,  without  any  previous  authority  from  the  executive  department  of 
our  government.     Ex  parte  Ross,*  2  Bond,  352. 

§  3514.  OITenses  by  American  citizens  abroad. —  Where  citizens  of  the  United  States  have 
been  accused  as  accessory  to  the  running  away  of  a  British  vessel  by  British  subjects,  and 
the  bringing  of  such  vessel  within  our  ports  in  violation  of  our  revenue  laws,  the  district  at- 
torney should,  in  compliance  with  a  requisition  of  the  British  government,  calling  for  the 
punishment  of  such  citizens,  be  instructed  to  inquire  into  the  facts  and  institute  such  pro- 
ceedings as  the  law  warrants.     Foreign  Requisitions,*  1  Op.  Att'y  Gen'l,  509. 

§  3515.  Power  of  the  president.— According  to  the  practice  of  the  executive  department, 
the  president  is  not  considered  as  authorized,  in  the  absence  of  an  express  provision  by  treaty, 
to  order  the  surrender  of  fugitives  from  justice.  Obligation  to  Surrender  Fugitives,*  8  Op. 
Att'y  Gen'l,  661. 

g  3516.  Demand  by  Spain.— If  demand  were  formally  made  that  a  Spanish  subject  having 
fled  from  the  justice  of  that  government  to  the  United  States,  or  that  any  of  our  citizens, 
heinous  offenders  within  the  domain  of  Spain,  should  be  delivered  to  their  government  for 
trial  and  punishment,  the  United  State3  would  be  in  duty  bound  to  comply.  Territorial 
Rights,*  1  Op.  Att'y  Gen'l,  68. 

§3517.  Preliminary  proceedings  nnder  treaty  with  Prnssia.— To  grant  a  mandate  for 
the  commencement  of  proceedings  for  the  extradition  of  a  fugitive  from  justice,  in  pursu- 
ance of  our  treaty  stipulations  with  Prussia  covering  that  subject,  the  president  does  not  re- 
quire all  the  evidence  which  is  necos?ary  to  an  actual  extradition.  A  warrant  of  arrest, 
setting  forth  the  crime  {bein^  one  witiiin  the  treaty),  purporting  to  have  been  issued  upon 
due  inquiry  and  evidenced  by  the  competent  judicial  authority  in  Prussia,  and  being  suffi- 
ciently authenticated  by  the  certificate  of  the  mini.ster  himself,  is  held  sufficient.  Interna- 
tional Extradition,*  6  Op.  Att'y  Gen'l,  217. 

§  351S.  Offenses  on  the  lalces.— The  extradition  of  persons  living  in  Canada  and  committing 
robbery  on  Lake  Erie  may  be  demanded,  as  pirates  under  the  Ashburton  treaty.  Lake  Erie 
Pirates,*  11  Op.  Att'y  Gen'i,  114. 

§3519.  Duty  of  oflicer-'. —  All  the  federal  judges  and  the  commissioners  appointed  by 
them  are  required  to  give  their  aid  in  execution  of  the  extradition  treaties  existing  between 
this  and  foreign  governments.  The  marshal  is  required  to  execute  proces.^  with  vigor  and 
good  faith.  There  is  no  provision  in  any  act  of  congress  which  requires  the  attorneys  of  the 
United  States  to  appear  on  the  part  of  foreign  governments  claiming  the  extradition  of 
fugitives.  If  the  foreign  government  needs  legal  skill,  she  may  select  counsel  at  pleasure, 
and  is  not  confined  to  the  officer  appointed  by  the  United  States.  Costs  of  Extradition,*  9  Op. 
Att'y  Gen'l.  497. 

§3520.  Proceedings  in  foreign  country.— In  an  extradition  proceeding  it  is  not  neces- 
sary that  a  warrant  of  arrest  should  have  been  issued  or  proceedings  had  against  the  accused 
in  the  foreign  jurisdiction.     In  re  Thomas,*  13  Blatch.,  370. 

?;  3521.  It  is  not  a  prerequisite  to  an  extradition  proceeding  that  the  person  arrested  should 
liave  been  charged,  in  the  country  where  the  crime  was  committed,  by  a  public  accusation 
corresponding  in  effect  to  our  indictment.  Any  proceeding  in  that  country  under  which 
evidence  has  been  or  might  be  lawfully  taken  there,  with  a  view  either  to  a  criminal  prose- 
cution, or  to  deciding  wliether  to  institute  one,  satisfies  the  requirements  of  our  treaties  on 
that  subject.     Muller's  Case,*  5  Phil.,   289. 

§  3522.  Crimes  committed  prior  to  treaty.— In  extradition  treaties  crimes  committed  prior 
to  the  adoption  of  the  treaty  are  included,  unless  the  language  of  the  treaty  expressly  ex- 
cludes them.     In  re  De  Giacomo,*  12  Blatch.,  391. 

§  3523.  right  of  asylum.—  Where  the  extradition  of  a  fugitive  from  justice  is  sought 

it  is  immaterial  whether  ho  cams  to  this  country  before  or  after  the  adoption  of  the  treaty 
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which  includes  hira.     The  right  of  asylum  is  not  a  substantial  personal  right  of  which  he 
could  not  be  deprived  by  treaty.     Ibid. 

§  3524.  A  treaty  of  extradition  provided  that  it  was  not  to  apply  to  any  crime  committed 
prior  to  its  date,  except  lAurder  and  arson,  and  that  it  should  not  take  effect  till  twenty  days 
after  its  ratification.  Held,  that  it  applied  to  crimes  committed  between  the  date  of  its  rati- 
fication and  within  the  twenty  days.     In  re  Vandervelpen,*  14  Blatch.,  137. 

4^  8525.  An  application  for  the  extradition  of  a  fugitive  from  justice  may  be  sustained 
where  the  act  with  which  he  i^  charged  was  made  punishable  as  a  crime,  in  the  stat^  where 
the  proceedings  are  had,  after  the  date  of  the  treaty  under  which  the  application  is  made, 
but  Ix^fore  the  act  was  committed.     MuUer's  Case,*  5  Pliil.,  289. 

g  8520.  Proceedings  bcforo  state  magistrates.— An  examination  of  an  alleged  fugitive 
from  justice  may  b(»  held  by  a  state  magistrate,  and  the  alleged  fugitive  may  be  committe'i 
for  extradition,  esp«»clally  where  no  objection  i«<  made  on  the  examination  to  such  niagistrate'3 
authority.     The  British  Prisoner^*,*  1  Wood  I).  &  M.,  60. 

§  3527.  Review  of  proci'ediugs  before  commissioner.— The  action  of  a  commissioner  in 
extradition  proceeili!i;;s,  in  i)assiiig  upon  tlie  efTi»ct  of  the  evidence  intro  luced  before  hira,  is 
not  subject  to  review  by  any  judicial  tribunal  or  officer.  In  re  Vandervelpen,*  14  Blatch., 
187;  In  re  Wahl,*  15  Blatch.,  334. 

§  8528.  Where  a  United  States  commissioner  has  jurisdiction  of  an  examination  in  an  ex- 
tradition case,  courts  have  no  jurisdiction,  on  habeas  corpus,  to  sit  in  review  upon  the  merits 
of  the  dt'i:ision,  either  on  the  facts  or  the  law.  Ex  parte  Van  Aernani,*  3  Blatcli.,  160;  Ex 
parte  Van  Hoven,*  4  Dill,  415. 

§5  8529.  In  extradition  proceedings  the  commissioner  before  whom  the  examination  is  held 
is  sole  judge  of  the  weight  of  the  evidence,  subject  only  to  a  review  by  the  president.  Cuited 
States  v.  Wiegand,*  14  Blatch.,  370. 

g  3530.  Ui)on  the  hearing  on  the  return  of  a  writ  of  habeas  corpus,  issued  to  inquire  into 
the  legality  of  the  dett'iition  of  one  committed  for  surrender  as  a  fugitive  from  justice,  the 
court  does  not  sit  as  an  appellate  tribunal,  for  the  purpose  of  reviewing  the  proceedings  be- 
fore the  commissioner,  as  upon  allegation  of  error,  and  will  not  order  the  prisoner's  discjar^^e 
"  for  improper  admission  of  evidence  by  the  commissioner,  if  without  that  evidence  the  proofs 
are  sufficient  to  sustain  his  commitment  for  surrender.     In  re  Macdonnell,*  11  Blatch.,  170. 

§  8531.  The  court  is  of  opinion  that  a  judge  or  a  court,  in  cases  where  extradition  i*» 
sought,  is  not  at  liberty,  on  habeas  corpus,  to  weigh  the  evidence  before  the  commissioner,  and 
,  inquire  whether  they  would  have  i-eached  the  same  conclusion.     IbUL  • 

g  8582.  Where  an  alleged  fugitive  from  the  ju-itice  of  a  foreign  country  stands  committed 
by  a  commissioner  for  surrender  to  the  authorities  of  the  country  from  which  he  fled,  and  ob- 
tains a  review  of  the  proceedings  had  before  the  commissioner  by  a  writ  of  habeas  corpus 
and  a  writ  of  certiorari  from  the  circuit  court,  and  it  appears  on  such  review  that  the  com- 
missioner has  improiMjrly  excluded  evidence  offered  in  the  prisoner's  behalf,  an  examination 
de  novo  will  be  ordered,  and  the  prisoner  will  stand  under  arrest  as  before,  cliarged  and  held 
for  examination.     In  re  Farez,*  7  Blatch.,  491. 

g  8588.  If  the  commissioner  has  jurisdiction  to  commit  a  fugitive  from  justice  with  a  view 
to  his  extradition  under  our  treaty  with  Great  Britain,  the  district  court  on  Iiabec^  corpus 
can  only  inquire  into  the  sufficiency  of  the  evidence  on  which  the  commitment  is  male.  It 
cannot  correct  or  regard  either  error  or  irregularity  of  that  officer  in  conducting  the  proceed- 
ings, or  in  his  final  determination.     In  re  Kaine,*  10  N.  Y.  Leg.  Obs.,  257, 

§  8584.  A  commissioner  having  the  same  authority  in  examinations  of  charges  against  fugi- 
tives from  justice  as  any  judge  of  the  United  States,  and  the  act  of  congress,  in  prescribing 
the  duties  of  commissioners,  providing  that  "if  on  such  hearing  the  evidence  be  deemed  suf- 
ficient by  him  (the  commissioner)  to  sustain  the  charge,  under  the  provisions  of  the  proper 
treaty,"  it  shall  be  his  duty  to  issue  a  warrant  of  commitment  of  the  pereon  accused,  to  await 
the  determination  of  the  president,  whether  he  will,  upon  the  evidence  taken  before  the  com- 
missioner, issue  a  warrant  of  extradition,  the  district  court  will  not,  upon  a  writ  of  habeas 
corpus^  inquire  into  the  sufficiency  of  the  evidence  upon  which  the  commissioner  acted. 
Such  a  power  is  vested  in  the  president  alone.     In  re  Heilbronn,*  12  N.  Y.  Leg.  Obs.,  65. 

g  8535.  Proceedings  against  accused  in  state  court.—  Where  one  has  caused  the  death  of 
another  in  the  British  jurisdiction,  and  proceedings  are  pending  against  the  offender  in  the 
3tate  of  Michigan,  where  the  injured  person  died,  the  British  government  has  a  right  to  insti- 
tute preliminary  proceedings  to  the  end  that  the  offender  may  be  extradited  if  he  shall  be  dis- 
charged by  the  authorities  of  Michigan.  Such  proceedings  may  be  begun  by  obt^iiniog  a 
jvarrant  from  a  commissioner  for  the  arrest  of  the  criminal.  No  previous  mandate  from  the 
state  department  is  necessary.     Tyler's  Case,*  9  Op.  Att'y  GrenU,  379. 

^  858G.  Approval  oT  district  attorney  not  necessary.— There  is  nothing  in  the  extraditioa 
laws  which  requires  the  proceedings  against  a  foreign  criminal  or  a  desertmg  seaman  to  be 
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either  carried  od  or  approved  by  the  attorney  of  the  United  States  for  the  proper  district. 
Extradition,*  9  Op.  AttV  Gen'l,  246. 

g  3537.  Authority  of  attoriiey-general.— The  attorney-general  hag  no  such  official  relation 
to  a  judge  of  a  United  States  district  court  as  would  warrant  him  in  asking  of  the  judge  an 
explanatioH  of  his  judicial  action  in  a  proceeding  for  the  extradition  of  a  fugitive  from  justice 
in  wliich  }:ii  hai  lawful  jurisdiction.     Extradition  of  Muller,*  10  Op.  Att'y  Gen'l,  501. 

^  3538.  Demand  must  be  made  on  the  president. —  Under  our  system  of  government  a  de- 
mand up'm  tlie  nation  for  the  surrender  of  an  alleged  fugitive  from  justice  must  be  ma<le 
upon  the  president,  who  has  charge  of  all  its  foreign  relations,  and  with  whom  alone  foreign 
governments  are  authorized  or  even  permitted  to  hold  any  communication  of  national  con- 
cern. A  demand  for  extradition  must  be  made  upon  the  executive,  and  cannot  be  made 
through  any  other  department  or  in  any  other  way.  The  judiciary  can  only  act  when  put  in 
motion  by  the  president.     (Per  Nelson,  J.,  dissenting.)    In  re  Kaine,  14  How.,  137. 

§  3539.  The  mere  notification  by  a  local  officer  of  the  fact  that  a  party,  guilty  of  a  certain 
crime  within  the  treaty,  has  escaped  from  the  territor}'  of  the  Elector  of  Ilcsse  Cassel,  where 
the  crime  was  committed,  and  perhaps  fled  to  the  United  States,  and  suggesting  her  extra- 
dition, said  notification  being  under  the  seal  of  the  criminal  court  of  the  city  of  Fulda,  is  not 
euflicient  to  justify  the  president  in  issuing  a  mandate  for  judicial  inquiry.  The  demand  for 
extradition  must  come  from  the  executive  of  the  demanding  nation.  International  Extra- 
dition.* 7  Op.  Att'y  Genl,  6. 

§  3540.  Under  our  treaty  with  Great  Britain  of  August  9,  1842,  providing  for  the  mutual 
extradition  of  fugitives  from  justice,  the  British  government  may  take  the  first  step  for  tlie 
extradition  of  a  fugitive,  either  by  the  filing  of  a  complaint,  under  oath,  before  the  proper 
judge  or  other  magistrate,  who  is  then  authorized  by  the  treaty  to  issue  a  warrant  for  tho 
apprehension  of  the  fugitive,  or  it  may  make  a  formal  requisition  on  our  executive,  who  will 
thereupon  issue  a  mandate  to  the  proper  magistrate  to  inquire  into  the  charge.  The  latter 
method,  however,  is  not  pointed  out  in  tlie  treaty,  but  seems  to  have  been  thought  nec^'ssary 
by  some  of  the  judges  in  Kaine's  Case  (14  How.,  103).  International  Extradition,*  6  Op.  Att  y 
Gen'l,  91. 

§3541.  Mere  judicial  documents  are  not  the  "requisitions"  required  by  our  treaty  with 
Great  Britain  and  our  statute  in  execution  of  the  treaty,  in  order  that  a  fugitive  from  justice 
may  be  delivered  up.  There  must  be,  in  order  to  the  final  extradition  of  the  criminal,  a 
formal  requisition  made  by  such  executive  agents  or  officers  of  the  foreign  government  as 
may  be  entitled  to  recognition  for  that  pui-pose  at  the  department  of  foreign  affairs.  But  by 
our  statute,  any  competent  judge  or  other  magistrate  of  the  United  States  may,  on  his  own 
motion,  and  without  having  any  previous  diplomatic  requisition,  an*est  and  examine  a  fugi- 
tive from  foreign  justice,  commit  him  to  prison  to  await  requisition,  and  then  certify  the 
facts  to  the  secretary  of  state,  in  whicli  case  the  party  stands  committed  for  the  space  of  two 
months,  when,  not  having  been  delivered  over,  he  may,  on  due  notice  to  the  secretary  of  state, 
apply  to  a  judge  for  discharge.     International  Extradition,*  8  Op.  Att'y  Gen'l,  240. 

§  3543.  A  demand  of  extradition  made  upon  the  authority  of  a  mandat  (farHt,  duly  certi- 
fied and  duly  transmitted  through  tho  minister,  is  sufficient  foundation  for  the  president  to 
issue  a  mandate  for  judicial  inquiry.     Extradition,*  8  Op.  Att'y  Gen'l,  106. 

§  3543.  Authentication  of  papers.— The  act  of  June  22,  1860,  relating  to  the  authentica- 
tion of  evidence  in  extradition  cases,  does  not  repeal  the  act  of  August  12,  1848,  in  any  of  its 
requirements.  The  latter  act  is  not  in  any  manner  affected  by  the  former.  The  act  of  1860 
enlarges  the  provisions  of  the  act  of  1848,  by  exacting,  as  a  mode  of  proof  of  the  authentic- 
ity of  the  papers,  the  certificate  of  the  minister,  or  consular  officer  of  the  United  States 
in  the  foreign  country,  that  they  are  verified  as  required  by  the  act  of  1848.  But  this  does 
not  repeal  or  alter  the  act  of  1848,  authorizing  the  admission  of  papers  "  certified  under  the 
hand  of  the  person  or  persons  issuing  such  warrant,  and  attested  by  the  oath  of  the  party 
producing  them,  that  they  are  true  copies."    Ex  parte  Ross,*  2  Bond,  252. 

J;  3544.  In  a  proceeding  for  the  extradition  of  a  fugitive  criminal  demanded  by  Great 
Britain,  the  complaints,  informations  and  inquisitions  taken  before  an  acting  magistrate  of 
the  county  of  Longford,  since  deceased,  which  are  authenticated  by  the  official  certificate  of 
another  magistrate  of  the  same  county,  that  they  are  true  copies  from  the  crown  office  of  the 
county;  and  also  authenticated  by  the  oral  Icstimony  of  witnesses  who  swear  that  they 
accurately  and  carefully  compared  the  originals  with  the  copies,  and  that  the  copies  are  true ; 
and  who  further  testify  that  they  have  been  employed  in  the  constabulary  force  of  the  county, 
that  the  magistrate  before  whom  the  proceedings  were  had  was  an  acting  magistrate  of  tho 
county,  that  the  magistrate  certifying  the  papers  was  also  an  acting  magistrate  of  the  county, 
that  they  saw  him  sign  the  several  certificates  authenticating  the  copies,  that  said  magistrate, 
upon  the  original  documents,  issued  a  warrant  of  arrest  for  the  accused,  which  warrant  th< 
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witnesses  produce,  are  held  to  be  properly  receivable  in  evidence,  unler  the  act  of  congress 
of  August  12,  1848.     Ibid. 

§  8545.  Forgery  is  one  of  the  crimes  for  which  the  mutual  extradition  of  fugitiveii  from 
justice  is  stipulated  by  the  convention  between  Prussia  and  the  United  States.  Documents, 
therefore,  consisting  of  testimony  taken  before  the  proper  criminal  tribunal  of  BreslRu,  in 
the  kingdom  of  Prussia,  and  a  warrant  in  due  form  from  said  judicial  authorities,  together 
with  other  papers,  the  same  being  authenticated  by  tlie  certificate  of  the  foreign  office  of 
Prussia  and  that  of  the  American  minister  there,  showing  that  the  fugitive  demanded  is 
charged  with  the  forgery  of  sundry  checks,  by  means  of  which,  whilst  an  employee  of  the 
comjnuual  chest  of  Breslau,  he  obtained  and  absconded  with  a  considerable  sum  of  money 
belonging  to  said  communal  chest,  are  sufficient  to  justify  the  granting  of  the  customary 
mandate  on  the  part  of  the  president  for  a  judicial  inquiry.  International  Extradition,* 
6  Op.  Att'y  Gen'l,  761. 

§  8546.  The  second  section  of  the  act  of  August  12,  1848,  respecting  tie  manner  of 
authenticating  the  evidence  in  proceedings  for  extradition,  is  repealed  by  the  a-:t  of  June  2'2, 
1860.     Extradition  of  Muller,*  10  Op.  Att'y  Gen'l,  501. 

§  8547.  Executive  mandate.—  In  extradition  ca.«jcs,  where  the  treaty  does  not  require  it,  the 
issuing  of  an  exi^cutive  mandate  is  not  a  prerequisite  to  the  entertaining  of  proceedings  and 
the  issuing  of  a  warrant  of  arrest  by  a  magistrate.     In  re  Thomas,*  12  Blatch.,  870. 

S  8548.  Under  our  treaty  with  Great  Britain  of  August  9,  1843,  for  the  extradition  of  fugi- 
tives from  justice,  a  competent  magistrate  may  take  jurisdiction  of  proceedings  for  extradi- 
dition  voluntarily,  and  no  previous  mandate  from  the  president,  authorizing  j.udicial  inquiry, 
is  necessary.     International  Extradition,*  8  Op.  Att  y  Gen'l,  240. 

§  8549.  An  immaterial  clerical  error  in  the  president's  mandate,  authorizing  the  institution 
of  proceedings  in  extradition,  cannot  in  any  degree  vitiate  the  proceedings.  International 
Extradition,*  8  Op.  Att  y  Gen'l,  420. 

§  8550.  Under  the  treaty  with  Great  Britain  a  judge  may  issue  his  warrant  for  the  arrest 
of  the  alleged  fugitive,  upon  a  sworn  complaint,  without  waiting  for  the  mandate  of  the 
president.    In  re  Kelley,*  2  Low.,  839. 

§  8551.  Warrant  for  arrest  of  fugitive.—  It  is  not  necessary  that  the  warrant  for  the  arrest 
of  an  alleged  fugitive  from  justice,  whose  extradition  is  sought,  be  issued  by  the  president 
The  mandate  for  the  arrest  is  issued  by  the  executive  through  the  department  of  state,  but 
the  warrant,  tinder  our  system,  issues  by  the  judiciary.     Ex  parte  Van  Hoveu,*  4  Dill,  415. 

§  8552.  It  is  not  necessary,  in  proceedings  for  extradition,  that  it  appear  from  the  mandate 
of  the  secretary  of  state  that  a  warrant  has  been  isbued  for  the  apprehension  of  the  accused  in 
the  country  where  the  crime  was  committed,  even  tliough  the  treaty  requires  that  such  war- 
rant shall  have  been  issued  before  the  mandate  issues.  It  will  be  presumed  from  the  fact  that 
the  mandate  issued  that  such  warrant  was  actually  issued.     Ibid, 

§  8558.  Under  a  treaty  stipulation  that  the  certificate  for  the  arrest  of  a  fugitive  from  jus- 
tice should  be  made  by  '*  proper  executive  authority,"  such  certificate  is  properly  made  by  the 
state  department.     The  British  Prisoners,*  1  Woodb.  &  M.,  60. 

§  8554.  A  warrant  of  extradition  is  not  a  warrant  of  arrest  and  cannot  be  used  for  that 
purpose.  Where  a  warrant  of  extradition  is  issued  by  tlie  department  of  state,  and  the  ac- 
cused, then  in  custody  of  the  United  States  marshal  under  a  warrant  for  his  apprehension  as 
a  fugitive  from  justice  in  accordance  with  the  act  of  Au^^ust  12, 1848,  *•  for  giving  effect  to 
certain  treaty  stipulations  l)etween  tliis  and  foreign  governments  for  the  apprehension  and 
delivery  up  of  certain  offenders,"  is  discliarged  in  consequence  of  some  delay  in  the  appoint- 
ment of  an  agent  to  receive  him,  he  cannot  be  arrested  on  the  warrant  of  extradition.  Ac- 
cording to  the  above  act,  the  warrant  of  extradiiiou  is  merely  for  the  delivery  of  the  person 
committed  to  the  agent  authorized  to  receive  him  for  the  purpose  of  extradition.  Vance's 
Case,*  12  Op.  Att'y  Gen'l,  75. 

§  8555.  Powers  of  commissioners. —  Under  the  tenth  article  of  our  treaty  with  Great 
Britain  concerning  the  extradition  of  fugitives  from  justice,  which  declares  that  **  the  respect- 
ive judges  or  other  magistrates  of  the  two  governments  shall  have  power,  jurisdiction  and 
authority,  upon  complaint  made  on  oath,  to  issue  a  wiu-rant  for  the  apprehension  of  the  fugi- 
tive or  person  so  charged,  that  he  may  be  brought  before  such  judges  or  other  magistrates, 
respectively,  to  the  end  that  evidence  of  criminality  may  be  heard  and  considered;  and  if,  on 
such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be  the  duty  of 
the  examining  judge  or  magistrate  to  certify  the  same  to  the  proper  executive  authority,  that 
a  warrant  may  issue  for  the  surrender  of  such  fugitive,"  a  United  States  commissioner,  who 
is  authorized  to  "  exercise  all  the  powers  that  any  justice  of  the  peace  or  other  magistrate  of 
any  of  tlie  United  States  may  now  exercise  in  respect  to  offenders,  for  any  crime  or  offense 
against  the  United  States,  by  arresting,  imprisoning,"  etc.,  may,  without  the  aid  of  any  leg- 

1016 


EXTRADITION.—  FOREIGN.  g§  8o5G-B5(>:}. 

islation  by  congress,  perform  the  duties  required  of  judges  and  magistrates  in  the  trentr. 
The  provisions  of  this  treaty  do  not  require  a  requisition  to  be  made  by  one  government  upon 
the  other,  but  the  complaint  made  on  oath  to  the  judge  or  magistrate  may  be  the  first  appli- 
cation.    In  re  Bjime,*  10  N.  Y.  Leg.  Obs.,  257. 

§  3556.  The  act  of  August  23,  1843,  provides  that  the  commissioners  who  now  are,  or  here- 
after may  be,  appointed  by  the  circuit  courts  of  the  United  States  to  take  acknowledgments 
of  bail  and  affidavits,  and  also  to  take  depositions  of  witnesses  in  civil  causes,  shall  and  may 
exercise  all  the  powers  that  any  justice  of  the  peace  or  other  magistrate  of  any  of  the  United 
8t'ite8  may  now  exercise  in  respect  to  offenders  for  any  crime  or  offense  against  the  United 
States,  by  arresting,  imprisoning,  or  bailing  the  same,  under  and  by  virtue  of  the  thirty- 
third  section  of  the  act  of  September  24,  1789.  The  act  referred  to  declares  "that  for  any 
crime  or  offense  against  the  United  States,  the  offender  may,  by  any  justice  or  judge  of  the 
United  States,  or  by  any  justice  of  the  peace  or  other  magistrate  of  any  of  the  United  States 
where  he  may  be  found,  agreeably  to  the  usual  mode  of  process  against  offenders  in  such  state, 
and  at  the  expense  of  the  United  States^^be  arrested  and  imprisoned,  or  bailed,  as  the  case 
may  be,  for  trial  before  such  court  of  the  United  States  as  by  this  act  has  cognizance  of  the 
offense."  A  commissioner  is,  therefore,  a  magistrate  of  the  government  of  the  United 
States,  within  the  meaning  of  the  tenth  article  of  the  treaty  of  1842,  with  Great  Britain, 
respecting  the  extradition  of  fugitives  from  justice,  which  declares  that  "the  re8pecti\e 
judges  or  magistrates  of  the  two  governments  shall  have  power,  jurisdiction  and  authority, 
upon  complaint  made  under  oath,  to  issue  a  warrant  for  the  a])prehension  of  the  fugitive  or 
.other  person  charged,"  and  to  hear  the  evidence  of  his  criminality,  "  and  if,  on  such  hearing 
the  evidence  be  deemed  sufficient  to  sustain  the  charge,  ...  to  certify  the  same  to  the 
proper  executive  authority  that  a  warrant  may  issue  for  the  surrender  of  such  fugitive."  Ex- 
tradition,* 4  Op.  Att'y  Gen'l,  201. 

S  3557.  It  is  no  objection  to  the  power  of  a  commissioner  to  act  under  our  treaty  with 
Great  Britain  of  1843,  for  the  extradition  of  fugitives,  that  the  judicial  authority  is  vested  by 
the  constitution  in  the  supreme  courts  and  such  inferior  courts  as  congress  shall  establish, 
and  that  congress  has  not  authorized  commissioners  to  act  in  proceedings  for  extradition, 
since  the  validity  of  the  treaty  stipulation  is  in  no  wise  dependent  on  the  cliaracter  of  the 
magistrate  designated  to  hear  and  determine  upon  the  evidence  against  the  accused.     Ibid. 

§  8558.  Evidence. —  Evidence  taken  in  France,  pursuant  to  the  laws  of  that  country,  is  ad- 
missible in  our  courts  in  support  of  charges  against  fugitives  from  justice  required  to  be 
delivered  up  by  the  treaty,  provided  such  evidence  be  clothed  with  all  substantial  proof  of 
verity.     In  re  Metzger,*  5  N.  Y.  Leg.  Obs.,  83. 

g  8559.  Testimony  given  under  oath,  in  a  proceeding  for  the  extradition  of  a  fugitive  from 
the  justice  of  Great  Britain,  that  the  lord  mayor  of  Ijondon  is  the  chief  criminal  magistrate 
of  that  city,  and  the  certificate  of  the  lord  mayor  that  the  depositions  produced  in  support  of 
the  charge  were  the  depositions  upon  which  he  issued  the  \yirrant  of  arrest,  and  the  certifi- 
cate of  our  minister  that  theSe  papers  were  properly  authenticated,  was  held  to  be  sufficient 
proof  of  the  jurisdiction  of  the  lord  mayor  to  issue  the  warrant  of  arrest.  In  re  Macdonnell,* 
11  Blatch.,  170. 

§  85G0.  Under  the  acts  of  congress  of  August  12,  1848,  and  June  22,  1860,  depositions  upon 
which  the  warrant  of  arrest  for  the  offender  was  issued  abroad,  certified  by  the  lord  mayor 
of  London  to  be  the  depositions  upon  which  he  issued  the  warrant,  and  also  certified  by  our 
minister  at  the  court  of  St.  James  to  be  authenticated  in  the  manner  required  by  the  act,  to 
wit,  BO  authenticated  as  to  entitle  them  to  be  received  for  similar  purposes  by  the  tribunals  of 
Great  Britain,  are  properly  received  in  evidence  by  a  commissioner  in  support  of  a  charge 
upon  which  the  extradition  of  the  accused  is  sought.     Ibid. 

§  3561.  The  provisions  of  our  treaty  with  Great  Britain,  that  fugitives  from  justice  shall 
be  surrendered  only  upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  charged  is  found,  would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  offense  had  been  there  committed,  have  reference  to  the  degree,  quantum 
or  weight  of  evidence,  rather  than  the  instruments  of  evidence  themselves;  and  the  act  of 
congress  prescribing  what  instruments  or  vehicles  of  evidence  shall  be  received,  and  how 
they  may  be  authenticated,  is  not  inconsistent  with  the  treaty.     Ibid, 

§8502.  The  proof  in  all  cases,  under  a  treaty  of  extradition,  should  be  not  only  compe- 
tent, but  full  and  satisfactory,  that  the  offense  had  been  committed  by  the  fugitive  in  the 
foreign  jurisdiction  — sufficiently  so  to  warrant  a  conviction,  in  the  judgment  of  the  magis- 
trate, of  the  offense  with  which  he  is  charged,  if  sitting  upon  the  liual  trial  and  hearing  of 
the  case.    Ex  parte  BCaine,*  3  Blatch.,  1. 

§  3568.  SulBcleiicy  of  evidence.—  Where,  upon  t^e  bearing  before  the  proper  magistrate 
of  the  charges  against  an  alleged  fugitive  from  ju^i^-^e*  souj^bt  to  be  extradited  in  pursuance 
of  the  stipulations  of  our  treaty  with  Great  Britain   ^f  Vvig^ist  9, 1842,  the  magistrate  certifie*- 
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that  there  is  not  sufficient  evidence  to  sustain  the  charge,  and  a  motion  is  made  to  remand 
the  accused  until  further  evidence  can  be  obtained  from  Great  Britain  to  maintain  the  chai^, 
and  the  magistrate  decides  that  he  cannot  under  the  circumstances  comply  with  the  motion, 
such  decision  is  conclusive, —  not  subject  to  any  direction  by  the  president  or  review  of  any 
court.  A  new  complaint  and  a  new  warrant  of  arrest  is  the  only  remedy  in  such  a  case. 
There  is  no  doubt,  liowever,  of  the  general  power  of  the  magistrate  to  remand  the  fugitive 
for  examination  after  further  evidence  is  had.  International  Extradition,*  6  Op.  Att'v 
Gen'l.  91. 

§  8504.  Under  our  treaty  with  Great  Britain  of  August  9,  1842,  for  the  mutual  extradition  of 
fugitives  from  justice,  the  president  has  no  authority  to  issue  a  warrant  for  the  surrender  of 
the  fugitive  where  the  magistrate  before  whom  the  inquiry  is  had  certifies  that  the  evidence  is 
not  sufficient  to  sustain  the  charge,  i.  e.,  would  not  be  sufficitnt  to  justify  a  commitment  for 
trial  if  the  crime  had  been  committed  in  the  state  in  which  the  proceedings  are  had.     Ibid, 

^  3o05.  In  an  examination  before  a  commissioner  with  a  view  to  the  apprehension  and  coiu- 
mitmeut  of  an  alleged  fugitive  from  justice,  preparatory  to  his  extradition  in  pursuance  of 
our  treaty  with  Great  Britain  of  1842,  the  inquiry  is,  whether  the  evidence  would  justify  the 
commitment  of  the  accused  for  trial  here,  if  charged  with  the  commission  here  of  the  same 
crime.     United  States  v,  Warr,*  3  N.  Y.  Leg.  Olw.,  34jB. 

^  3500.  Where  a  magistrate  of  tlie  United  States,  duly  authorized  to  act  in  the  premises, 
has,  upon  the  hearing  of  the  evidence  of  the  criminality  of  the  accused,  in  a  proce<^- 
ing  for  the  extradition  of  a  fugitive  from  justice  in  pursuance  of  our  treaty  stipulation 
with  Great  Britain,  certified  to  the  proper  executive  authority  that  the  evidence  is  sufficient 
to  warrant  the  extradition  of  the  accused,  it  is  the  duty  of  the  president  to  issue  a  warniot 
for  the  surrender  of  the  prisoner,  without  awaiting  the  decision  of  a  question  of  habeas  corpus, 
said  to  have  been  issued  from  one  of  the  courts  of  a  state.  Extradition  of  Fugitives,*  C  0[>. 
Att'y  Gen'l,  270. 

nv35G7.  Under  the  tenth  article  of  the  treaty  of  Washington  reciting  that  "  It  is  agredi 
that  the  United  States  and  Her  Britannic  Majesty  shall,  upon  mutual  requisitions,  etc.,  deliver 
up  to  justice  all  persons  who,  being  charged  with  murder,  etc.,  committed  within  the  juris- 
diction of  either,  shall  seek  an  asylum  or  shall  be  found  within  the  territories  of  the  other; 
provided  that  this  shall  only  be  done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be  found,  would  justify  his  ' 
apprehension  and  commitment  for  trial,  if  the  crime  or  offense  had  been  there  committed; 
and  the  respective  judges  or  other  magistrates  of  the  two  governments  shaU  have  power, 
jurisdiction  and  authority,  iiix)n  complaint  made  under  oath,  to  issue  a  waiTant  for  the  ai>- 
preliension  of  the  fugitive, or  person  so  charged,  that  he  may  be  brought  before  such  judgfS 
or  other  magistrates,  respectively,  to  the  end  that  the  evidence  of  criminality  may  be  heard 
and  considered ;  and  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate  to  certify  the  same  to  the 
proper  executive  authority,  that  a  warrant  may  issue  for  the  surrender  of  such  fugitive." 
the  castts  fcederis  has  unquestionably  occurred  when  the  offense  charged  is  murder,  alleged 
to  have  been  committed  in  Scotland,  within  the  jurisdiction  of  Great  Britain,  and  tlie  ac- 
cused is  found  in  New  York,  within  the  territory  of  the  United  States,  and  is  shown  to  have 
fied  from  the  place  where  the  offense  is  alleged  to  have  been  committed,  provided  it  is  sus- 
tained by  the  evidence.  When  the  commissioner  before  whom  the  proceeding  has  been  pros- 
ecuted has  certified  his  decision  that  the  evidence  is  sufficient  to  sustain  the  charge,  it  is  not 
the  duty  or  the  province  of  the  president  to  look  behind  this  judgment  It  is  the  duty  of  th^ 
president,  in  such  a  case,  to  issue  a  warrant  for  the  surrender  of  the  fugitive,  if  he  is  satis- 
fied with  the  regularity  of  the  proceedings  and  the  authority  of  the  commissioner  to  entertain 
them.     Extradition,*  4  Op.  Att'y  Gen'l,  201. 

§  3568.  Cost^. —  The  extradition  treaty  between  the  United  States  and  Prussia  expressly 
declares  that  the  costs  of  the  apprehension  and  delivery  of  the  fugitive  '*  shall  be  borne  aod 
defrayed  by  the  party  who  makes  the  requisition  and  receives  the  fugitive."  A  judge  am 
make  no  charge  for  his  services.  The  comnussioner  and  the  marshal  may  lawfully  demand 
such  fees  as  are  usual  for  analogous  services  rendered  the  United  States.  Costs  of  Extradi- 
tion,* 9  Op.  Atty  Gen'l,  497. 

g  3569.  The  district  attorney  having,  under  instructions,  attended  the  trial  of  proceedings 
for  the  extradition  of  a  fugitive  from  the  criminal  justice  of  a  foreign  country,  in  order  to 
assert  the  federal  jurisdiction  in  case  any  attempt  to  embarrass  the  proceedings  should  be 
made  by  state  authority,  his  fees  are  properly  taxed  against  the  reclaiming  government,  pro- 
vided the  case  did  not  go  beyond  the  limits  of  the  routine  of  such  cases  provided  by  treaty 
and  bj'  statute.     International  Extradition,*  7  Op.  Att'y  Gen'l,  613. 

^  8570.  By  our  treaty  witli  Great  Britain  providing  for  the  extradition  of  fugitives,  the  ex- 
penses of  extradition  are  to  be  borne  by  the  government  making  the  reqtiisition.     But  where 
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oxtra  expenses  are  incurred  by  proceedings  to  prevent  the  release  of  the  fugitive  by  a  Jiaheas 
corpus  from  a  state  court,  such  expenses  should  be  paid  in  the  first  instance,  at  least,  by  the 
United  States,  when  they  in  fact  have  instructed  and  directed  their  officer  in  these  proceed- 
ings. As  to  the  fund  to  which  they  shall  be  charged,  it  deserves  reflection  wliether  they  are 
not  propt^rly  chargeable  to  the  contingent  expenses  of  foreign  intercourse  in  the  administra- 
tion of  the  secretary  of  state.     Extradition,*  7  Op.  Att'y  Gen'l,  396. 

§  3571.  Appeal. —  In  extradition  cases,  the. judge  or  magistrate  acts  under  special  author- 
ity conferred  by  treaties  and  acts  of  congress;  and  though  his  action  is  in  form  and  effect 
judicial,  it  is  not  an  exercise  of  any  part  of  what  is  technically  considered  the  judicial  power 
of  the  United  States.  No  appeal  is  given  by  the  law  un  ler  wliich  lie  acts,  and  therefore  no 
right  of  a])peal  exists.  A  decision  in  such  a  case  is  beyond  the  reach  of  correction  either  by 
the  executive  or  judicial  power.     Extradition  of  MuUer,*  10  Op.  Att'y  Gen'l,  501. 

§  3572.  Desertion  by  mariners.— The  naval  vessels  of  the  North  German  Union  are  ships 
of  war  of  Prussia  within  the  meaning  of  the  treaty  of  1828,  between  the  United  States  and 
Prussia,  stipulating  for  the  arrest  and  imprisonment  by  the  local  authorities  of  each  country 
of  deserters  from  the  ships  of  war  and  merchant  vessels  of  the  other.  Case  of  Deserters,* 
12  Op.  Att'y  Gen'l,  463. 

§3573.  Mnrder  — Excusable  homicide.— Th?  term  "murder,"  used  in  the  extradition 
treaty  of  1842  with  Great  Britain,  includes  the  lowest  degree  of  inexcusable  homicide.  In 
re  Palmer,*  18  Int.  Rev.  Rec,  84. 

g  3574.  Where  there  has  been  a  homicide  in  a  foreign  jurisdiction,  and  the  extradition  of 
the  person  who  has  done  the  killing  is  demanded,  it  must  be  granied  because  it  is  only  in  tho 
foreign  courts  that  the  question  whether  the  homicide  was  excusable  or  not  can  be  deter- 
mined, and  tlie  grade  of  guilt,  if  any.     Ibid. 

§  3575.  Where  a  treaty  provides  for  the  surrender  of  a  i)erson  charged  with  murder,  the 
crime  of  manslaughter  is  not  included.     In  re  Kelloy,*  2  Low.,  339. 

g  3576.  Offenses  not  within  treaty. —  Larceny  is  not  among  the  crimes  for  the  commission 
of  which  the  extradition  of  the  offender  is  provided  for  in  any  convention  between  the  United 
States  and  Great  Britain.     International  Extradition,*  6  Op.  Att'y  G.}n'l,  85. 

§  3577.  Embezzlement  by  officers  of  a  railroad  company  is  not  a  crime  provided  for  in  the 
original  convention  with  France  of  November  0,  1843,  providing  for  extradition  in  cases  of 
*'  embezzlement  by  public  officers  when  the  same  is  punishable  with  infamous  punishment." 
But  the  case  is  provided  for  in  the  supplemental  article  of  1845,  authorizing  tlie  extradition 
of  jiersons  accused  of  burglary  **and  tho  corresponding  crimes  included  Under  the  French 
law  in  the  words  vol  qiinllM  crime.^^    Extradition,*  8  Op.  Att'y  Gen'l,  106. 

^  3578.  Place  where  offi^nse  was  committed.— To  justify  the  commencement  of  proceed- 
ings for  the  extradition  of  a  fugitive,  it  must  be  shown  by  the  papers  that  the  crime  witli 
which  the  accused  is  charged  was  committed  in  the  territory  of  the  government  making 
the  demand.     International  Extradition,*  8  Op.  Att'y  Gen'l,  215. 

§  3579.  Statutory  offenses.— The  complaint,  in  extradition  proceedings,  which  charges  the 
crime  of  forgery  committed  in  Ontario '*  against  the  statute  in  that  case  made  and  pro- 
vided," is  not  objectionable  because  no  proof  is  made  of  any  statute  in  the  province  of  On- 
tario punishing  the  crime  of  forgery,  since  forgery  is  a  crime  at  common  law.  Ex  parte 
Lane,*  6  Fed.  R.,  34. 

§  85vS0.  Crimes  on  the  high  seas.— Tlie  twenty-seventh  article  of  the  treaty  of  1794  between 
the  United  States  and  Great  Britain,  providing  for  the  delivery  of  fugitives  from  justice,  is 
confined  expressly  to  persons  who  are  charged  with  murder  or  forgery  committed  within  the 
jurisdiction  of  either  nation  and  who  seek  refuge  in  the  other  —  meaning  territorial  jurisdic- 
tion, respectively.  It  does  not  apply,  therefore,  to  these  crimes  when  committed  on  the  high 
eeas.  The  United  States  will  not  deliver  up  a  fugitive  for  a  crime  committed  upon  the  high 
seas,  since  its  tribunals  are  fully  competent  to  try  and  punish  such  offenses.  Extradition,*  1 
Op.  Att'y  Gen'l,  83. 

§  35S1.  Where  persons  are  charged  with  the  commission  of  piracy  upon  the  high  seas,  as 
defined  by  the  law  of  nations,  it  is  not  in  the  power  of  the  president  to  deliver  them  up 
at  the  demand  of  a  foreign  power  as  fugitives  from  justice.  Under  the  act  of  congress  of 
March  3,  1819,  it  is  the  duty  of  the  government  to  bring  them  to  trial  in  the  circuit  court  for 
toe  district  into  which  they  were  brought,  or  where  they  were  found.  Extradition,*  2  Op. 
Alt'y  Gen  1,  059. 

^  3582.  A  person  having  committed  murder  on  board  a  British  vessel  on  the  high  seas,  fled 
to  this  country.  On  demand  of  the  British  minister  that  he  be  delivered  up  to  the  British 
authorities,  pursuant  to  the  treaty  with  Great  Britain,  and  the  production  of  affidavits  that 
the  crime  was  committed,  and  the  request  of  the  president  of  the  United  States,  the  marshal 
having  the  prisoner  in  custody  was  ordered  by  the  district  court  to  deliver  him  to  the  British 
authorities.     United  States  v.  Nash,  Bee,  266. 
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§  8588.  Under  treaty  with  France.—  A  fraudulent  breach  of  trust  by  private  persons  "Vt.%r 
grand  larceny  by  statute  in  California,  is  not  embraced  within  the  terms  of  the  convention 
between  the  United  States  and  France  for  the  reciprocal  surrender  of  criminals.  It  is  not 
provided  for  in  the  additional  article  which  speaks  of  ''crimes  included  uuder  the  French 
law  in  the  words  vol  qualifli  crime.''    International  Extradition,*  7  Op.  Att'y  G«n'l,  64a 

§  35$-l.  It  is  no  impediment  to  the  extradition  of  a  criminal  demanded  by  France,  that  he 
left  France  for  cause  of  bankruptcy  and  not  as  a  fugitive  on  account  of  the  crime  charged. 
Kince  our  convention  includes  "  persons  who  .  .  .  shall  seek  an  asylum,  or  shall  be  found, 
in  the  territories  of  the  other."    International  Extradition,*  8  Op.  Att  y  Gen'l,  306. 

§  35 So.  The  mode  and  manner  prescribed  in  our  treaty  with  France,  for  the  surrender  of 
fugitives  from  justice,  is:  '*  Requisitions  made  in  the  name  of  the  respective  parties  through 
their  respective  diplomatic  agents.  The  evidence  upon  which  it  is  to  be  done  is  only  when 
the  fact  of  the  commission  of  the  crime  shall  be  so  established  as  that  the  laws  of  the  conn- 
try  in  which  the  fugitive  or  person  so  accused  shall  be  found  would  justify  his  or  her  appre- 
hension and  commitment  for  trial  if  the  crime  had  been  there  committed."  The  degree  of 
evidence  required  in  any  case  must  depend  on  the  law  of  the  particular  state  in  which  the 
fugitive  may  be  arrested  or  found.     Extradition,*  4  Op.  Att'y  Gen'l,  330. 

§3586.  The  eleventh  section  of  the  act  of  March  3,  1863,  "  providing  a  temporary  govern- 
ment for  the  territory  of  Idaho,"  declaring  that  the  amount  required  to  defray  the  expenses 
of  the  legislative  assembly,  etc.,  shall  be  expended  by  the  secretary  of  the  territory,  who  i3 
required  to  account  to  the  secre'ary  of  the  treasury  for  the  manner  in  which  such  money 
shall  be  expended;  and  the  sixteenth  section  of  the  act  of  August  6,  1846,  having  declared 
that  all  ofBcera  and  other  persons  charged  with  the  safe-keeping,  transfer  or  disbursement  of 
the  public  moneys,  who  shall  convert  the  same  to  their  own  use  in  any  manner  whatever,  shall 
be  deemed  guilty  of  embezzlement,  and  having  declared  the  offense  to  be  a  felony  punishable 
by  imprisonment  for  a  term  of  years,  the  secretary  of  Idaho  who  converts  to  his  own  use 
public  moneys  in  his  possession,  appropriated  for  legislative  expenses,  and  flees  to  Francf*. 
may  be  demanded  as  a  fugitive  under  our  treaty  with  that  government,  providing  for  the 
extradition  of  persons  charged  with  various  crimes,  and,  among  others,  **  with  embezzleuient 
by  public  officers,  when  the  same  is  punishable  with  infamous  punishment."  Imprisonment 
being  an  infamous  punishment  by  the  laws  of  France,  the  punishment  is  infamous  by  the 
laws  of  both  countries.     Gilson*s  Case,*  12  Op.  Att'y  Gen'l,  326. 

§  3587.  An  application  for  the  extradition  of  a  fugitive  from  France,  for  the  crime  of  forg- 
ery committed  in  that  country,  which  comes  in  due  form  thi^ough  the  ministry  of  foreign 
affairs  of  the  French  Empire,  and  is  founded  on  a  viandat  d'arrit  issued,  upon  suitable  evi- 
dence, by  the  proper  judicial  authority  in  France,  and  setting  forth  the  crime  imputed  to  the 
criminal,  is  sufficient  ground  for  the  president  to  issue  a  mandate  authorizing  judicial  inquiry, 
although  without  the  proofs  on  which  it  is  founded  the  mandat  would  not  be  sufficient  to 
sustain  a  final  order  of  extradition.     Extradition,*  7  Op.  Att'}'  Gen'l,  285. 

§  3588.  A  revolt  was  committed  on  the  high  seas  by  the  crew  of  an  American  vessel,  who 
were  neither  citizens  of  the  United  States  nor  subjects  of  France,  and  the  ship  was  thereby 
forced  to  put  into  a  French  port.  On  arrival  the  French  authorities  took  temporary  custody 
of  the  members  of  the  crew  at  the  request  of  the  American  consul.  The  French  authorities 
afterwards  redelivered  a  portion  of  the  prisonera  to  the  consul  to  be  held  on  board  the  ves- 
sel, and  subsequently  retook  the  same  prisoners  from  on  boanl  the  vessel,  against  the  remon- 
strance of  the  consul.  It  is  held  (1)  that  the  consul  acted  lawfully  in  requesting  the  local 
authorities  to  take  temporary  charge  of  the  prisoners;  (2)  that,  no  crime  having  been  com- 
mitted by  these  men  within  the  territorial  waters  of  France,  her  authorities  had  no  power  to 
retake  the  seamen  from  the  vessel ;  (3)  that  all  the  crew  must  be  considered  as  either  having 
been  wrongfully  taken  from  our  national  custody  by  inadvertence  of  the  local  authority,  which 
ou^ht  as  a  correction  of  the  error  to  return  them  to  our  custody;  or  else  they  are  to  be  n*- 
garded  as  prisoners  held  by  the  local  authority  pro  ianto  acting  for  us  under  the  consular  con- 
vention and  bound  to  transfer  them  on  demand  to  the  direction  of  the  consul  in  order  to  be 
replaced  on  board  the  vessel;  (4)  that  an  attempt  to  commit  murder  having  been  comm;  tt^ 
by  these  men  on  the  putative  territory  of  the  United  States,  and  the  crime  being  justiciable 
by  the  federal  courts  alone,  their  extradition  may  be  demanded  under  our  convention  with 
France,  since  the  convention  provides  for  the  extradition  of  "pei^sonswho  shall  be  found 
within  the  territories  of  the  otlier."    American  Ships  in  Foreign  Ports,*  8  Op.  Att'y  Greu'l,  83, 

}^  8589.  Treaty  with  Great  Britain  of  1842.— Under  the  tenth  article  of  our  treaty  with  Great 
Britain,  concluded  August  9,  1842,  making  provision  for  the  mutual  surrender  of  fugitives 
from  justice,  "provided  that  this  shall  only  be  done  upon  such  evidence  of  criminality,  as  ac- 
cording to  the  laws  of  the  place  where  the  fugitive  or  person  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial,  if  the  crime  or  offense  had  been  there 
committed,"  the  president  has  no  authority  to  surrender  a  fugitive  where  there  is  nothing  to 
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certify  that  there  is  such  evidence,  or  that  an  offense  within  the  treaty  has  been  committed, 
or  that  any  complaint  has  been  made  to  any  judge  or  magistrate  of  the  government  of  the 
United  States  by  whom  such  evidence  has  been  heard  and  considered,  as  is  required  by  the 
treaty.     Extradition,*  4  Op.  Att'y  Gen'l,  240. 

g  3590.  The  treaty  of  Washington,  between  the  United  States  and  Great  Britain,  concluded 
August  9,  1S42,  providing  for  the  surrender  of  fugitives  from  justice,  having  prescribed  by 
its  own  terms  the  qianner,  mode  and  authority  in  and  by  which  it  shall  be  executed,  and 
having  indicated  means  suitable  and  efficient  for  tlie  accomplishment  of  its  objects,  and  left 
nothing  to  be  supplied  by  legislative  authority,  no  legislation  by  congress  is  necessary  to  ren- 
der it  effective.     Extradition,*  4  Op.  Att'y  Gen'l,  201. 

g  3.591.  Treaty  with  Bayaria.— The  extradition  convention  between  the  United  States  and 
Bavaria  was  not  terminated  by  the  adoption  of  Bavaria  into  the  German  empire  in  1871.  In 
re  Thomas,*  12  Biatch..  370. 

§  3592.  Treaty  with  Prussia  of  1852.— Under  the  language  of  our  treaty  of  June  16,  1852, 
with  Pi-ussia,  and  other  states  of  the  Germanic  confederation,  that  the  contracting  parties 
agree  to  mutually  ** deliver  up  to  justice  all  persons  who,  being  charge  1  with"  certain  crimes 
"  committed  within  the  jurisdiction  of  either  party,  shall  seek  an  asylum,  or  shall  be  found, 
within  the  territories  of  the  other,"  viewed  in  connection  with  the  entire  language  of  the 
treaty,  and  the  language  of  the  preamble,  that  the  convention  is  entered  into  *'for  the  better 
administration  of  justice,  and  the  prevention  of  crime  within  the  territories  and  jurisdiction 
of  the  parties  respectively,"  and  in  order  "that  persons  committing  certain  heinous  crimes, 
being  fugitives  from  justice,"  shall,  under  certain  circumstances,  be  reciprocally  delivered 
up,  it  is  held  that  a  subject  of  Prussia,  who  has  committed  within  the  kingdom  of  Belgium  a 
crime  mentioned  in  the  treaty,  and  has  fled  thence  to  this  country,  may  be  demanded  by  the 
Prussian  government  to  be  delivered  up  as  a  fugitive,  the  accused  being,  by  the  laws  of  Prus- 
sia, subject  to  be  tried  and  punished  for  the  offense  in  the  kingdom  of  Prussia,  although  the 
offense  was  committed  within  the  kingdom  of  Belgium.     In  re  Stupp,*  11  Biatch.,  124. 

§  3593.  Our  treaty  with  Prussia  of  June  16, 1852,  provides  for  the  mutual  surrender  of  fugi- 
tives from  justice  for  certain  crimes  **  committed  within  the  jurisdiction  of  either  party."  It 
is  held  that,  under  this  treaty,  Prussia  cannot  demand  of  the  United  States  the  extradition  of 
a  Prussian  subject,  who  has  committed  a  crime  within  the  treaty  in  the  territory  of  Belgium, 
and  fled  to  the  United  States,  although  such  crime  was  at  the  date  of  the  treaty  and  still  is 
punishable  in  Prussia  by  the  laws  of  Prussia,  though  committed  in  Belgium.  Tiie  words 
*•  committed  within  the  jurisdiction,"  as  used  in  the  treaty,  do  not  refer  to  the  personal  lia- 
bilities of  the  criminal,  but  to  locality.  The  locus  delicti^  the  place  where  the  crime  was  com- 
mitted, must  be  within  the  jurisdiction  of  the  party  demanding  the  fugitive.  Extradition,* 
14  Op.  Att'y  Gen'l,  281. 

2.  Interstate. 

SUMHABY  —  Potcer  of  federal  court  to  issue  writ  of  habeas  corpus,  §  8594.—  The  crime  must 
have  been  committed  in  the  state  making  the  demand,  ^  d5d6.— Federal  government  cannot 
coerce  the  executive  of  a  state,  g  3596.— VF/iai  offenses  included  within  the  constitutional 
provision,  §§  3597,  '6002.—  Ideiitity  of  party  arrested;  inquiry  on  habeas  corpus,  ^  3598. — 
Mandate  of  governor  conclusive,  §  3599. —  Duty  of  states  to  surrender  fugitives,  §  3G00. — 
Right  declared  by  the  constitution  is  absolute,  ^^  3597,3601. —  Not  material  as  to  the  time 
an  act  was  made  a  crime,  §  3602. —  Surrender,  an  executive  act,  §  3603. —  Evidence  need  not 
be  attached  to  warrant;  requiring  production  of  record,  g  3604.  — W^arra/i^  must  show  that 
it  was  issued  on  proper  demand,  %  3605.—  Pi^oof  that  alleged  fugitive  has  fled  from  state 
making  demand,  §  ^OQ.-^  Liability  of  state  agent,  ^%  3607,  360i. 

§  3504.  A  federal  court  may,  by  a  writ  of  habeas  corpus,  inquire  into  the  legality  of  the 
restraint  of  a  person  in  custody  under  a  warrant  issued  by  the  executive  of  a  state,  ordering 
his  surrender  to  the  authorities  of  another  state,  which  has  demanded  him  as  a  fugitive  from 
justice,  under  the  constitutional  provision  providing  for  such  surrender,  and  the  act  of  con- 
gress carrying  it  into  effect.  Such  a  person  is  confined  **  under  color  of  or  by  virtue  of  the 
authority  of  the  United  States,"  and  the  judiciary  act  of  1789  gives  the  federal  courts  power 
to  issue  a  habeas  corpus  in  such  cases.     Ex  parte  Smith,  g§  3009-14. 

§3595.  The  provision  in  the  constitution,  declaring  that  **  a  person  charged  in  any  state 
with  treason,  felony  or  other  crime,  who  shall  flee  from  justice  and  be  found  in  another  slate, 
shall,  on  demand  of  the  executive  authority  of  the  state  from  which  he  fled,  bo  delivered  up, 
to  be  removed  to  the  state  having  jurisdiction  of  the  crime,"  does  not  authorize  a  surrender 
unless  the  crime  was  committed  in  the  state  making  the  demand,  and  the  person  demanded 
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actnally  A'hI  fr  m\  such  stato  into  tli**  state  from  which  he  i.^ ileraanded.  A  citiz"'n  of  ihc  lr»tt-  r 
Rtatp  cannot  be  doniande<i  by  thp  former  for  being  accessory  to  a  crime  committe<i  in  the 
former  while  he  was  at  the  time  in  the  territory  of  the  latter.     Ibid,    See  §  3640. 

ji  S596.  Although  tlie  constitution  declares  that  fugitives  from  justice  **  shall,  on  demand 
of  the  executive  authority  of  the  state  from  which  lie  fled,  be  delivered  up;"  and  the  act  of 
February  12.  1793,  providing  the  regulations  necessary  to  carry  this  compact  into  execution,  de- 
clares that,  on  compliance  with  these  regulations,  **  it  shall  be  the  duty  of  the  executive  au- 
thority of  the  state  or  territory  to  which  such  person  shall  have  fled  to  catise  him  to  be 
arrested  and  secured,"  and  to  cause  him  to  be  delivered  to  the  agent  of  the  state  making  the 
demand;  and  although  the  duty  of  the  executive  under  this  act  is  merely  ministerial,  the 
performance  of  this  duty  is  loft  to  depend  on  the  fidelity  of  the  states  executing  the  compact, 
and  there  is  no  power  delegated  to  tlie  general  government,  either  through  the  judicial  or 
any  other  department,  to  use  any  coercive  means  to  compel  a  state  executive  to  make  the  sur- 
render.    Kentucky  r.  Denuison,  Governor,  etc.,  gg  3615-25. 

g  351)7.  The  constitutional  provision  that  **  a  person  charged  in  any  state  with  treason, 
felony  or  other  crime,  who  shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state  from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  state  having  jurisdit  tion  of  the  crime,"  includes  every  offense  made  pxmishable 
by  the  law  of  the  state  iu  which  it  was  committed.  The  right  to  ** demand  "  implies  that  it 
is  an  absolute  right,  and  there  must  be  a  correlative  obligation  to  deliver,  without  any  refer- 
ence to  the  character  of  the  crime  chargo<i,  or  the  policy  or  laws  of  the  state  to  which  the 
fugitive  has  fled.     Ibid. 

S  3598.  In  interstate  extradition  cases  the  identity  of  the  party  arrested  with  the  party  for 
whose  arrest  a  warrant  has  been  issued  is  always  an  open  question  and  may  be  tested  on 
habi'as  corpus.     In  re  Leary,  iig  3620-35. 

55  8500.  In  an  interstate  extradition  case  the  mandate  of  the  governor  is  conclusive  proof 
that  the  person  therein  named  is  charged  with  a  crime  in  the  state  demanding  his  extradition. 
Ibid. 

§  3000.  The  duty  of  delivering  up  fugitives  from  justice,  as  between  independent  states 
and  nations,  unless  atfected  by  treaty,  rests  wholly  on  principles  of  comity,  that  is,  upon  the 
natural  inclination  of  states  on  terms  of  amity  with  each  other  to  concede  to  each  other 
such  reasonable  favors  on  request  as  shall  not  be  inconsistent  with  their  own  interests,  or  the 
rights  and  interests  of  their  own  subjects  or  citizens,  and  to  secure  to  themselves  a  reci- 
procity of  benefits  of  the  exchange  of  such  friendly  offices.     Ibid, 

§  3601.  The  language  of  the  constitution  providing  for  interstate  extradition  is  imperative, 
•  and  the  right  of  surrender  thus  declared  is  an  absolute  right.     Ibid. 

i$  8002.  The  word  "crime,"  used  in  the  extradition  clause  of  the  constitution,  embraces 
every  species  of  offense  made  punishable  as  a  crime  by  the  laws  of  the  state  making  the  de- 
mand, even  though  it  is  not  a  crime  by  the  common  law,  or  by  the  law  of  the  state  to  which 
the  accused  has  fled,  and  even  tliough  made  a  crime  by  a  law  passed  subsequent  to  the  adop- 
tion of  the  constitution  and  the  passage  of  the  act  of  congress  regulating  such  extradition. 
Ibid. 

^  8603.  The  surrender  of  fugitives  from  justice  is  an  executive  act,  and  in  cases  of  inter- 
state extradition  is  lo<lged  in  the  governor.     Ibid. 

§  8604.  In  an  interstiite  extradition  case  the  governor  issuing  the  warrant  of  arrest  is  not 
required  to  attach  to  it  the  evidence  on  which  he  acted,  or  a  copy  of  it,  nor  can  a  federal 
court  issue  certiorari  to  the  governor  requiring  the  production  of  the  record.     Ibid. 

^  3605.  A  warrant  of  extradition  issued  by  the  governor  of  a  state,  on  demand  of  the 
governor  of  another  state,  must  show  prima  facie  that  it  has  been  issued  on  proper  de- 
mand and  proof.  The  facts  necessary  to  give  executive  jurisdiction  must  be  stated  or  recited 
in  the  warrant.     In  re  Jackson,  §g  8636-37. 

§  8606.  Before  the  governor  of  a  stfite  can  issue  his  warrant  for  the  arrest  of  a  person 
charged  with  a  crime  in  another  state,  it  must  be  shown  by  evidence  making  a  prima  facie 
case  that  such  person  has  fled  from  the  demanding  state.  This  must  be  shown  by  competent 
evidence,  as  the  fact  of  fleeing  lies  at  the  foundation  of  the  right  to  issue  such  warrant.  The 
certificate  of  the  demanding  governor  is  no  evidence  of  the  fact.  It  is  as  essential  to  the  right 
of  arrest  and  extradition  to  prove  to  the  satisfaction  of  the  governor  on  whom  the  demand 
is  made  that  the  person. charged  with  the  crime  has  fled  from  justice  as  to  prove  that  he  is 
charged  with  crime  in  the  state  making  the  demand.  The  evidence  must  not  only  be  satis- 
factory to  the  governor,  but  it  must  be  legally  sufficient.  A  copy  of  the  indictment  or  a 
sworn  complaint  certified  by  the  demanding  governor,  is  sufficient  proof  of  the  char|2;eof 
crime,  and  that  the  defendant  has  fied  from  justice  should  be  proved  by  sworn  evidence  such 
as  would  authorize  a  warrant  of  arrest  in  any  other  case.     Ibid, 

1022 


EXTRADITION.-  INTERSTATE.  ^g  ::G07-S:*0X 

§  3607.  Where  the  agent  of  a  state  in  an  interstate  extradition  proceeding  is  arrestcil  for 
malicious  prosecution  for  acts  done  by  him  as  such  agent  he  is  entitled  to  a  writ  of  habeas 
corpus  from  a  federal  court.    In  re  Titus,  §  3038. 

§  3608.  No  personal  liability  is  incurred  by  the  agent  of  a  state  in  an  interstate  extraditioa 
proceeding  for  acts  done  by  him  as  such  agent,  though  the  indictment  in  the  state  demand- 
ing extradition  did  not  show  an  offense  cognizable  by  the  state  courts,  and  though  the  agent 
acted  maliciously,  if  he  acted-  within  the  scope  of  his  duty  as  agent.    Ibid, 

[NoTEa— See  g§  3639-3646.] 

EX  PARTE  SMITH. 
(Circuit  Court  for  Illinois:  8  McLean,  121-139.     1842.) 

Statement  of  Facts. —  Proceedings  on  a  writ  of  habeas  coi^pu%  issued  by  the 
federal  court  to  the  sheriflF  of  Sangamon  county,  Illinois.  The  sheriff  made 
return  that  he  held  the  petitioner  by  virtue  of  a  warrant  issued  by  the  gov- 
ernor of  Illinois,  upon  a  requisition  by  the  governor  of  Missouri.  The  affidavit 
on  which  the  requisition  was  made  stated  that  the  afBant  (Lilburn  W.  Boggs), 
"  while  sitting  in  his  dwelling  in  the  town  of  Independence,  in  the  county  of 
Jackson,  he  was  shot  with  intent  to  kill,"  etc.,  '*and  that  he  believes,  and  has 
good  reason  to  believe,  etc.,  that  Joseph  Smith  .  .  .  was  accessory  before 
the  fact  of  the  intended  murder;  and  that  the  said  Joseph  Smith  is  a  citizen  or 
resident  of  the  state  of  Illinois."  There  was  no  allegation  that  Smith  had  fled 
from  the  state,  or  that  he  was  ever  in  the  state;  but  the  requisition  of  the  gov- 
ernor of  Missouri  and  the  warrant  of  the  governor  of  Illinois  stated  that  he 
had  fled  from  the  state  of  Missouri  and  had  taken  refuge  in  Illinois. 

Opinion  by  Pope,  J. 

The  importance  of  this  case,  and  the  consequences  which  may  flow  from  an 
erroneous  precedent,  affecting  the  lives  and  liberties  of  our  citizens,  have  im- 
pelled the  court  to  bestow  upon  it  the  most  anxious  consideration.  The  able 
arguments  of  the  counsel  for  the  respective  parties  have  been  of  great  assist-^ 
ance  in  the  examination  of  the  important  question  arisiilg  in  this  cause. 

When  the  patriots  and  wise  men  who  framed  our  constitution  were  in 
anxious  deliberation  to  form  a  perfect  union  among  the  states  of  the  confed- 
eracy, two  great  sources  of  discord  presented  themselves  to  their  consideration ; 
the  commerce  between  ilie  states  and  fugitives  from  justice  and  labor.  The 
border  collisions  in  other  countries  had  been  seen  to  be  a  fruitful  source  of  war 
and  bloodshed,  and  most  wisely  did  the  constitution  confer  upon  the  national 
government  the  regulation  of  those  matters,  because  of  its  exemption  from 
the  excited  passions  awakened  by  conflicts  between  neighboring  states,  and  its 
ability  alone  to  adopt  a  uniform  rule,  and  establish  uniform  laws  among  all  the 
states  in  those  cases. 

§  3609.  The  circuit  court  may^  on  habeas  corpus^  inquire  into  the  cause  of 
detention  of  an  alleged  fugitive  ari^ested  on  ilie  warrant  of  the  governor  of  a 
state. 

This  case  presents  the  important  question  arising  under  the  constitution  and 
laws  of  the  United  States,  whether  a  citizen  of  the  state  of  Illinois  can  be 
transported  from  his  own  state  to  the  state  of  Missouri,  to  be  there  tried  for  a 
crime,  which,  if  he  ever  committed,  was  committed  in  the  state  of  Illinois; 
whether  he  can  be  transported  to  Missouri,  as  a  fugitive  from  justice,  when  he 
has  never  fled  from  that  state. 

Joseph  Smith  is  before  the  court^  on  habeas  corpus^  directed  to  the  sheriff  of 
Sangamon  county,  state  of  Illinois.  The  return  shows  that  he  is  in  custody 
under  a  warrant  from  the  executive  of  Illinois,  professedly  issued  in  pursuance 

1028 


§8610.  CRIMES  AND  CRIMINAL  PROCEDURE. 

of  the  constitution  and  laws  of  the  United  States,  and  of  the  stale  of  Illinois, 
ordering  said  Smith  to  be  delivered  to  the  agent  of  the  executive  of  Missouri, 
who  had  demanded  him  as  a  fugitive  ft*om  justice,  under  the  second  section, 
fourth  article,  of  the  constitution  of  the  United  States,  and  the  act  of  congress 
passed  to  carry  into  effect  that  article.  The  article  is  in  these  words,  viz. :  "A 
person  charged  in  smy  state  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  justice  and  be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  lie  fled,  be  delivered  up  to  be  removed  to 
the  state  having  jurisdiction  of  the  crime."  The  act  of  congress  made  to  carry 
into  effect  this  article  directs  that  the  demand  be  made  on  the  executive  of 
the  state  where  the  offender  is  found,  and  prescribes  the  proof  to  support  the 
demand,  viz.,  indictment  or  aflfidavit. 

The  court  deemed  it  respectful  to  inform  the  governor  and  attorney-general 
of  the  state  of  Illinois  of  the  action  upon  the  habeas  corpus.  On  the  day  ap- 
pointed for  the  hearing,  the  attorney  general  of  the  state  of  Illinois  appeared, 
and  denied  the  jurisdiction  of  the  court  to  grant  the  habeas  corpus. 

1st.  Because  the  warrant  was  not  issued  under  color  or  by  authority  of  the 
United  States,  but  by  the  state  of  Illinois. 

2d.  Because  no  habeas  corpus  can  issue  in  this  case  from  either  the  federal  or 
state  courts,  to  inquire  into  facts  behind  the  writ.     In  support  of  the  first  point, 
a  law  of  Illinois  was  read,  declaring  that  whenever  the  executive  of  any  other 
state  shall  demand  of  the  executive  of  this  state  any  person  as  a  fugitive  from 
justice,  and  shall  have  complied  with  the  requisition  of  the  act  of  congr^s  in 
that  case  made  and  provided,  it  shall  be  the  dutt/  of  the  executive  of  this  state 
to  issue  his  warrant  to  apprehend  the  said  fugitive,  etc.     It  would  seem  that 
this  act  does  not  purport  to  confer  any  additional  power  upon  the  executive  of 
this  state,  independent  of  the  power  conferred  by  the  constitution  and  laws  of 
the  United  States,  but  to  make  it  the  dutt/  of  the  executive  to  obey  and  carry 
into  effect  the  act  of  congress.     The  warrant  on  its  face  purports  to  be  issued 
in  pursuance  of  the  constitution  and  laws  of  the  United  States,  as  well  as  of 
the  state  of  Illinois.     To  maintain  the  position  that  this  warrant  was  not  issued 
under  color  or  by  authority  of  the  laws  of  the  United  States,  it  must  be  proved 
that  the  United  States  could  not  confer  the  power  on  the  executive  of  Illinois. 
Because  if  congress  could  and  did  confer  it,  no  act  of  Illinois  could  take  it 
away,  for  the  reason  that  the  constitution,  and  laws  of  the  United  States 
passed  in  pursuance  of  it,  and  treaties,  are  the  supreme  law  of  the  land;  an  J 
the  judges  in  every  state  shall  be  bound  thereby,  anything  in  the  constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding.     This  is  enough  to  dis- 
pose of  that  point.     If  the  legislature  of  Illinois,  as  is  probable,  intended  to 
make  it  the  duty  of  the  governor  to  exercise  the  power  granted  by  congress, 
and  no  more,  the  executive  would  be  acting  by  authority  of  the  United  States. 
It  may  be  that  the  legislature  of  Illinois,  appreciating  the  importance  of  the 
proper  execution  of  those  laws,  and  doubting  whether  the  governor  could  be 
punished  for  refusing  to  carry  them  into  effect,  deemed  it  prudent  to  impose  it 
as  a  duty,  the  neglect  of  which  would  expose  him  to  impeachment.     If  it  in- 
tended more,  the  law  is  unconstitutional  and  void.     Prigg  v,  Pennsylvania,  10 
Pet.,  617. 

§  3010.  On  habeas  corpus  the  acts  of  an  executive  officer  wuiy  be  reviewed  and 
his  reasons  passed  upon. 

In  supporting  the  second  point,  the  attorney-general  seemed  to  urge  that 
there  was  greater  sanctity  in  a  warrant  issued  by  the  governor  than  by  an  in- 
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ferior  officer.  The  court  cannot  assent  to  this  distinction.  This  is  a  govern- 
ment of  laws,  which  prescribes  a  rule  of  action,  as  obligatory  upon  the  governor 
as  upon  the  most  obscure  officer.  The  character  and  purposes  of  the  habeas 
corpus  are  greatly  misunderstood  by  those  who  suppose  that  it  does  not  review 
the  acts  of  an  executive  functionary.  All  who  are  familiar  with  English  his- 
tory, must  know  that  it  was  extorted  from  an  arbitrary  monarch,  and  that  it 
was  hailed  as  a  second  magna  charia^  and  that  it  was  to  protect  the  subject 
from  arbitrary  imprisonment  by  the  king  and  his  minions,  which  brought  into 
existence  that  great  palladium  of  liberty  in  the  latter  part  of  the  reign  of 
Charles  the  Second.  It  was,  indeed,  a  magnificent  achievement  over  arbitrary 
power.  Magna  Charta  established  the  principles  of  liberty;  the  habeas  corpus 
protected  them.  It  matters  not  how  great  or  obscure  the  prisoner,  how  great 
or  obscure  the  prison-keeper,  this  munificent  writ,  wielded  by  an  independent 
judge,  reaches  all.  It  penetrates  alike  the  royal  towers  and  the  local  prisons, 
from  the  garret  to  the  secret  recesses  of  the  dungeon.  All  doors  fly  open  at 
its  command,  and  the  shackles  fall  from  the  limbs  of  prisoners  of  state  as 
readily  as  from  those  committed  by  subordinate  officers.  The  warrant  of  the 
king  and  his  secretary  of  state  could  claim  no  more  exemption  from  that 
searching  inquiry,  "The  cause  of  his  caption  and  detention,"  than  a  warrant 
granted  by  a  justice  of  the  peace.  It  is  contended  that  the  United  States  is  a 
government  of  granted  powers,  and  that  no  department  of  it  can  exercise 
powers  not  granted.  This  is  true.  But  the  grant  is  to  be  found  in  the  second 
section  of  the  third  article  of  the  constitution  of  the  United  States:  "The  judi- 
cial power  shall  extend  to  all  cases  in  law  or  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made  and  which  shall  be  made 
under  their  authority." 

§  301 1.    When  a  habeas  corpus  purports  to  be  issued  by  virtue  of  authority  of 
{.\e  United  States^  the  circuit  court  of  the  United  States  has  jurisdiction. 

The  matter  under  consideration  presents  a  case  arising  under  the  second  sec- 
tion, fourth  article,  of  the  constitution  of  the  United  States,  and  the  act  of 
congress  of  February  12,  1793,  to  carry  it  into  effect.  The  judiciary  act 
of  1789  confers  on  this  court  (indeed  on  all  the  courts  of  the  United  States) 
power  to  issue  the  w^rit  of  habeas  corpus^  when  a  person  is  confined  "  under 
color  of  or  by  the  authority  of  the  United  States."  Smith  is  in  custody  under 
color  of  and  by  authority  of  the  second  section,  fourth  article,  of  the  con- 
stitution of  the  United  States.  As  to  the  instrument  employed  or  authorized 
to  carry  into  effect  that  article  of  the  constitution  (as  he  derives  from  it  the 
r'thority  to  issue  the  warrant),  he  must  be  regarded  as  acting  by  the  authority 
o»  the  United  States.  The  power  is  not  official  in  the  governor,  but  personal. 
It  might  have  been  granted  to  any  one  else  by  name,  but  considerations  of 
convenience  and  policy  recommended  the  selection  of  the  executive  who  never 
dies.  The  citizens  of  the  states  are  citizens  of  the  United  States;  hence  the 
United  States  are  as  much  bound  to  afford  them  protection  in  their  sphere  as 
the  states  are  in  theirs. 

This  court  has  jurisdiction.  Whether  tlie  state  courts  have  jurisdiction  or 
not,  this  court  is  not  called  upon  to  decide.  The  return  of  the  sheriff  shows 
that  he  has  arrested  and  now  holds  in  custody  Joseph  Smith,  in  virtue  of  a 
warrant  issued  by  tl>e  governor  of  Illinois,  under  the  second  section  of  the 
fourth  article  of  the  constitution  of  the  United  States,  relative  to  fugitives 
from  justice,  and  the  act  of  congress  passed  to  carry  it  into  effect.  The  article 
of  the  constitution  does  not  designate  the  person  upon  whom  the  demand  for  the 
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fugitive  shall  be  made;  nor  does  it  prescribe  the  proof  upon  which  he  shall  act. 
But  congress  has  done  so.  The  proof  is  "an  indictment  op  aflRdavit,"  to  l«? 
certified  by  the  governor  demanding.  The  return  brings  before  the  court  tie 
warrant,  the  demand  and  the  aHidavit.  The  material  part  of  the  lattor  is  m 
these  words,  viz.:  "Lilbnrn  W.  Boggs,  who,  being  duly  sworn,  doth  depofe 
and  say,  that  on  the  night  of  the  Gth  day  of  May,  1842,  while  sitting  in  his  dwell- 
ing in  the  town  of  Independence,  in  the  county  of  Jackson,  he  was  shot  with 
intent  to  kill;  and  that  his  life  was  despaired  of  for  several  days,  and  that  lie 
believes,  and  has  good  reason  to  believe,  from  evidence  and  information  now 
in  his  possession,  that  Joseph  Smith,  commonly  call  the  Mormon  prophet,  was 
accessory  before  the  fact  of  the  intended  murder,  and  that  the  said  Josepii 
Smith  is  a  citizen  or  a  resident  of  the  state  of  Illinois." 

This  atBdavit  is  certified  by  the  governor  of  Missouri  to  be  authentic.  The 
atfidavit  being  thus  verified,  furnished  the  only  evidence  upon  which  the  governor 
of  Illinois  could  act.  Smith  presented  affidavits  proving  that  he  was  not  in 
Missouri  at  the  date  of  the  shooting  of  Boggs.  This  testimony  was  objected 
to  by  the  attorney  general  of  Illinois,  on  the  ground  that  the  court  could  not 
look  behind  the  return.  The  court  deems  it  unnecessary  to  decide  that  point, 
inasmuch  as  it  thirdcs  Smith  entitled  to  his  discharge  for  defect  in  the  affidavit. 
To  authorize  the  arrest  in  this  case,  the  affidavit  should  have  stated  distinctly, 
1st.  That  Smith  had  committed  a  crime.  2d.  That  he  committed  it  in  Missouri. 

§  3612.  A?i  alleged  fugitive  cannot  he  sent  to  a  state  unless  it  appears  th^it 
the  crime  charged  was  committed  in  such  state. 

It  must  appear  that  he  fled  from  Missouri  to  authorize  the  governor  of  Mis- 
souri to  demand  him,  as  none  other  than  the  governor  of  the  state  from  which 
hejled  can  make  the  demand.  lie  could  not  have  fled  from  justice  unless  he 
committed  a  crime,  which  does  not  appear.  It  must  appear  that  the  crime  was 
committed  in  Missouri,  to  warrant  the  governor  of  Illinois  in  ordering  him  to 
be  sent  to  Missouri  for  trial.  The  second  section,  fourth  article,  declares  he 
"shall  be  removed  to  the  state  having  jurisdiction  of  the  crime."  As  it  is  not 
charged  that  the  crime  was  committed  by  Smiih  in  Missouri,  the  governor  of 
Illinois  could  not  cause  him  to  be  removed  to  that  state,  unless  it  can  be  main- 
tained that  the  state  of  Missouri  can  entertain  jurisdiction  of  crimes  committed 
in  other  states.  The  affirmative  of  this  proposition  was  taken  in  the  argument 
with  a  zeal  indicating  sincerity.  But  no  adjudged  case  or  dictum  was  adduced 
in  support  of  it.  The  court  conceives  that  none  can  be.  Let  it  be  tested  by 
principle. 

Man  in  a  state  of  nature  is  a  sovereign,  with  all  the  prerogatives  of  kino:, 
lords  and  commons.  He  may  declare  war  and  make  peace,  and,  as  nations 
often  do  who  '*feel  power  and  forget  right,"  may  oppress,  rob  and  subjugate 
his  weaker  and  unoffending  neighbors.  He  unites  in  his  person  the  legislative, 
judicial  and  executive  power — "can  do  no  wrong,"  because  there  is  none  to 
hold  him  to  account.  But  when  he  unites  himself  with  a  community,  he  lays 
down  all  the  prerogatives  of  sovereign  (except  "self-defense),  and  becomes  a 
subject.  He  owes  obedience  to  its  laws  and  the  judgments  of  its  tribunal?, 
which  he  is  supposed  to  have  participated  in  establishing,  either  directly  or 
indirectly.  He  surrenders,  also,  the  right  of  self-redress.  In  consideration  of 
all  which,  he  is  entitled  to  the  aegis  of  that  community  to  defend  him  from 
wrongs.  He  takes  upon  himself  no  allegiance  to  any  other  community,  so 
owes  it  no  obedience,  and  therefore  cannot  disobey  it.  None  other  than  his 
own  sovereign  can  prescribe  a  rule  of  action  to  him.     Each  sovereign  regulates 
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the  conduct  of  its  subjects,  and  they  may  be  punished  upon  the  assumption 
that  they  know  the  rule  and  have  consented  to  be  governed  by  it.  It  would 
be  a  gross  violation  of  the  social  compact,  if  the  state  were  to  deliver  up  one 
of  its  citizens  to  be  tried  and  punished  by  a  foreign  state,  to  which  he  owes  no 
allegiance  and  whose  laws  were  never  binding  on  him.  No  state  can  or  will 
do  it. 

In  the  absence  of  the  constitutional  provision,  the  state  of  Missouri  wou'd 
stand  on  this  subject  in  the  same  relation  to  the  state  of  Illinois  that  Spain 
does  to  England.  In  this  particular  the  states  are  independent  of  each  other. 
A  criminal,  fugitive  from  the  one  state  to  the  other,  could  not  be  claimed  as  of 
right  to  be  given  up.  It  is  most  true,  as  mentioned  by  writers  on  the  laws  of 
nations,  that  every  state  is  responsible  to  its  neighbors  for  the  conduct  of  its 
citizens,  so  far  as  their  conduct  violates  the  principles  of  good  neighborhood. 
So  it  is  among  private  individuals.  But  for  this,  the  inviolability  of  territory, 
or  private  dwelling,  could  not  bo  maintained.  This  obligation  creates  iho 
right,  and  makes  it  the  duty  of  the  state  to  impose  such  restraints  upon  the 
citizen  as  the  occasion  demands.  It  was  in  the  performance  of  this  duty  that 
the  United  States  passed  laws  to  restrain  citizens  of  the  United  States  from 
setting  on  foot  and  fitting  out  military  expeditions  against  their  neighbors. 
While  the  violators  of  this  law  kept  themselves  within  the  United  States,  their 
conduct  was  cognizable  in  the  courts  of  the  United  States,  and  not  of  the 
offended  state,  even  if  the  means  provided  had  assisted  in  the  invasion  of  the 
foreign  state.  A  demand  by  the  injured  state  upon  the  United  States  for 
the  offenders,  whose  operations  were  in  their  own  countr3'',  would  be  answereJ, 
that  the  United  States  laws  alone  could  act  upon  them,  and  that,  as  a  good 
neighbor,  it  would  punish  them. 

It  is  the  duty  of  the  state  of  Illinois  to  make  it  criminal  in  one  of  its  citizens 
to  aid,  abet,  counsel  or  advise  any  person  to  commit  a  crime  in  her  sister  state. 
Any  one  violating  the  law  would  be  amenable  to  the  laws  of  Illinois,  executed 
by  its  own  tribunals.  Those  of  Missouri  could  have  no  agency  in  his  convic- 
tion and  punishment.  But  if  he  shall  go  into  Missouri,  he  owes  obedience  to 
her  laws,  and  is  liable  before  her  courts,  to  be  tried  and  punished  for  any  crime 
he  may  commit  there;  and  a  plea  that  he  was  a  citizen  of  another  state  would 
not  avail  him.  If  he  escape,  he  may  be  surrendered  to  Missouri  for  trial.  But 
when  the  offense  is  perpetrated  in  Illinois,  the  only  right  of  Missouri  is,  to  in- 
sist that  Illinois  compel  her  citizens  to  forbear  to  annoy  her.  This  she  has  a 
right  to  expect.  For  the  neglect  of  it,  nations  go  to  war  and  violate  ter- 
ritory. 

The  court  must  hold  that  where  a  necessary  fact  is  not  stated  in  the  affidavit, 
it  does  not  exist.  It  is  not  averred  that  Smith  was  accessary  before  the  fact, 
in  the  state  of  Missouri,  nor  that  he  committed  a  crime  in  Missouri;  therefore, 
he  did  not  commit  the  crime  in  Missouri  —  did  not  flee  from  Missouri  to  avoid 
punishment. 

§  3613.  The  evidence  andinforrnation  on  which  the ajjidavit is foitnded should 
he  incorporated  in  the  affidavit. 

Again,  the  affidavit  charges  the  shooting  on  the  6th  of  May,  in  the  county 
of  Jackson,  and  state  of  Missouri,  "  that  he  believes,  and  has  good  reason  to  be- 
lieve, from  evidence  and  information  now  (then)  in  his  possession,  that  Joseph 
Smith  was  accessary  before  the  fact,  and  is  a  resident  or  citizen  of  Illinois." 
Thirj  are  several  objections  to  this.  Mr.  Boggs,  having  the  "evidence  and 
information  in  his  possession,"  should  have  incorporated  it   in  the  affidavit,  to 
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enable  the  court  to  jii'lgo  of  their  sufficiency  to  support  Lis  "boli^^f."  Again, 
he  swears  to  a  le,:^al  conclusion,  when  he  says  that  Smith  was  accrssinj  hfore 
the  fact.  What  acts  constitute  a  man  an  accessary  is  a  question  of  law,  ami  not 
always  of  easy  solution.  Mr.  Boggs'  opinion,  then,  is  not  authority.  lie  should 
have  given  the  facts.  lie  should  have  shown  that  they  were  committed  in 
Missouri,  to  enable  Ihe  court  to  test  them  by  the  laws  of  Missouri,  to  see  if  they 
amounted  to  a  crime.  Again,  the  affidavit  is  fatally  defective  in  this,  that 
Boggs  swears  to  his  helief. 

The  language  in  the  constitution  is,  "charged  with  felony  or  other  crhne.' 
Is  the  constitution  satisfied  with  a  charge  upon  suspicion?  It  is  to  be  regretted 
that  no  American  adjudged  case  has  been  cited  to  guide  the  court  in  expound- 
ing this  article.  Language  is  ever  interpreted  by  the  subject-matter.  If  the 
ol)ject  were  to  arrest  a  man  near  home,  and  there  were  fears  of  escape  if  the 
movement  to  detain  him  for  examination  were  known,  the  word  charged  might 
warrant  the  issuing  of  a  capias  on  suspicion,  Rudyard  (reported  in  Skin., 
07G)  was  committed  to  Newgate  for  refusing  to  give  bail  for  his  good  bcliavir.r, 
and  was  brought  before  the  common  pleas  on  habeas  corpus.  The  return  \vj  , 
that  he  had  been  complained  of  for  exciting  the  subjects  to  disobetLence  o!  tie 
\ii\ys  against  seditious  conventicles^  and  upon  examination  they  found 'V7^•.^d  to 
suspect  him.  Vaughan,  chief  justice:  "Tyrreland  Archer  u.  Wihl,  l;c;d  the 
return  insufficient  —  1st,  because  it  did  not  appear  but  that  he  might  abet  fre- 
quenters of  conventicles  in  the  way  the  law  allows;  2(1,  to  say  that  he  was 
complained  of,  or  was  examined,  is  no  proof  of  his  guilt;  and  then  to  say  that 
he  had  cause  to  suspect  him,  is  too  cautious;  for  who  can  tell  what  they  count 
a  cause  of  suspicion,  and  how  can  that  ever  be  tried?  At  this  rate  they  would 
have  arbitrary  power,  upon  their  own  allegation,  to  commit  whom  they  pleased." 

Fiom  this  case  it  appears  that  suspicio?i  does  not  warrant  a  commitment, and 
tliat  all  legal  intendments  are  to  avail  the  prisoner.  That  the  return  is  to  be 
most  strictly  construed  in  favor  of  liberty.  If  suspicion  in  the  foregoing  case 
did  not  warrant  a  o  )mmitment  in  London  by  its  officers,  of  a  citizen  of  London, 
might  not  the  objection  be  urged  with  greater  force  against  a  commitment  of 
a  citizen  of  our  state,  to  be  transported  to  another,  on  suspicion?'  No  case  can 
arise  demanding  a  more  searching  scrutiny  into  the  evidence,  than  in  cases 
arising  under  this  part  of  the  constitution  of  the  United  States.  It  is  proposed 
to  deprive  a  freeman  of  his  liberty  —  to  deliver  him  into  the  custody  of  stran- 
gers, to  be  transported  to  a  foreign  state,  to  be  arraigned  for  trial  before  a  for- 
eign tribunal,  governed  b}'  laws  unknown  to  him  —  separated  from  his  friends, 
his  family  and  his  witnesses,  unknown  and  unknowing.  Held  he  an  immacu- 
late character,  it  would  not  avail  him  with  strangers.  Such  a  spectacle  is  ap- 
palling enough  to  challenge  the  strictest  analysis. 

The  framers  of  the  constitution  were  not  insensible  of  the  importance  of 
courts  possessing  the  confidence  of  the  parties.  They  therefore  provided  that 
citizens  of  the  different  states  might  resort  to  the  federal  courts  in  civil  causes. 
How  much  more  important  that  the  criminal  have  confidence  in  his  judge  and 
jury?  Therefore,  before  the  capias  \s  issued,  the  officers  should  see  that  the 
case  is  made  out  to  warrant  it.  Again,  Boggs  was  shot  on  the  6th  of  May. 
The  affichivit  was  made  on  the  20lh  of  July  following.  Here  was  time  for  in- 
quiry, which  would  confirm  into  certainty  or  dissipate  his  suspicions.  He  had 
time  to  collect  facts  to  be  laid  before  a  grand  jury  or  be  incorporated  in  his 
affidavit.  The  court  is  bound  to  assume  that  this  would  have  been  the  course 
of  Mr.  Boggs,  but  that  his  suspicions  were  light  and  unsatisfactory. 
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§  3614.  An  affidavit  upon  which  a  governor  issues  a  demand  to  another  gov- 
ernor for  the  surrender  of  a  fugitive  from  justice  must  be  positive,  7nust  charge 
a  crime,  and  further,  that  the  same  was  committed  within  the  state  whence  the 
fugitive  fled. 

The  affiOavit  is  insufficient,  1st,  because  it  is  not  positive;  2il,  because  it 
charges  no  crime;  3d,  it  charges  no  crime  committed  in  the  state  of  Missouri. 
Therefore  he  did  not  flee  from  the  justice  of  the  state  of  Missouri,  nor  has  he 
taken  refuge  in  the  state  of  Illinois.  The  proceedings  in  this  aflFair,  from  the 
ufHdavit  to  the  arrest,  afford  a  lesson  to  governor  and  judges,  whose  action 
may  hereafter  be  invoked  in  cases  of  this  character.  The  affidavit  simply  says 
that  the  affiant  was  shot  with  intent  to  kill,  and  he  believes  that  Smith  was 
accessary  before  the  fact  to  the  intended  murder,  and  is  a  citizen  or  resident  of 
the  state  of  Illinois.  It  is  not  said  who  shot  him,  or  that  the  person  was  un- 
known. The  governor  of  Missouri  in  his  demand  calls  Smith  a  fugitive  from 
justice,  charged  with  being  accessary  before  the  fact  to  an  assault  with  intent 
to  kill,  made  by  one  O.  P.  Rockwell  on  Lilburn  W.  Boggs,  in  this  state  (Mis- 
souri). This  governor  expressly  refers  to  the  affidavit  as  his  authority  for  that 
statement.  Boggs,  in  his  affidavit,  does  not  call  Smith  b.  fugitive  from  justice, 
nor  does  he  state  a  fact  from  which  the  governor  had  a  right  to  infer  it. 
Neither  does  the  name  of  O.  P.  Rockwell  appear  in  the  affidavit,  nor  does 
Boggs  say  Smith  j^d  Yet  the  governor  says  he  fl^d  to  the  state  of  Illinois. 
But  Boggs  only  says  he  is  a  citizen  or  resident  of  the  state  of  Illinois. 

The  governor  of  Illinois,  responding  to  the  demand  of  the  executive  of  Mis- 
souri for  the  arrest  of  Smith,  issues  his  warrant  for  the  arrest  of  Smith,  reciting 
that  "  whereas,  Joseph  Smith  stands  charged,  by  the  affidavit  of  Lilburn  W. 
Boggs,  with  being  accessary  before  the  fact  to  an  assault  with  intent  to  kill, 
made  by  one  O.  P.  Rockwell  on  Lilburn  W.  Boggs,  on  the  night  of  the  6th  day 
of  May,  1842,  at  the  county  of  Jackson,  in  the  said  state  of  Missouri,  and  that 
the  said  Joseph  Smith  has  fled  from  the  justice  of  said  state,  and  taken  refuge 
in  the  state  of  Illinois."  Those  facts  do  not  appear  by  the  affidavit  of  Boggs. 
On  the  contrar}^  it  does  not  assert  that  Smith  was  accessary  to  O.  P.  Rockwell, 
nor  that  he  had  fled  from  the  justice  of  the  state  of  Missouri,  and  taJcsn  refuge 
in  the  state  of  Illinois. 

The  court  can  alone  regard  the/ac^«set  forth  in  the  affidavit  of  Boggs  as 
having  any  legal  existence.  The  misrecitals  and  overstatements  in  the  requi- 
sition and  warrant  are  not  supported  by  oath  and  cannot  be  received  as  evi- 
dence to  deprive  a  citizen  of  his  liberty  and  transport  him  to  a  foreign  state 
for  trial.     For  these  reasons  Smith  must  be  discharged. 

At  the  request  of  J.  Butterfield,  counsel  for  Smiih,  it  is  proper  to  state,  in 
justice  to  the  present  executive  of  the  state  of  Illinois,  Governor  Ford,  that  it 
was  admitted  on  the  argument  that  the  warrant  which  originally  issued  upon 
the  said  requisition  was  issued  by  his  predecessor;  that  when  Smith  came  to 
Springfield  to  surrender  himself  up  upon  that  warrant,  it  was  in  the  hands  of 
the  person  to  whom  it  had  been  issued  at  Quincy  in  this  state;  and  that  the 
present  warrant,  which  is  a  copy  of  the  former  one,  was  issued  at  the  request 
of  Smith,  to  enable  him  to  test  its  legality  hy  writ  of  habeas  corpus. 

Let  an  order  be  entered  that  Smith  be  discharged  from  his  arrest. 
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COMMONWEALTH  OF  KENTUCKY  v,  DENNISON. 
(24  Howard,  66-1 10.     1860.) 

Statement  of  Facts. —  This  application  was  made  to  the  supreme  coart  to 
compel  the  governor  of  Ohio  to  deliver  an  alleged  fugitive  from  justice  from 
the  state  of  Kentucky. 

Opinion  by  Tanky,  C.  J. 

The  court  is  sensible  of  the  importance  of  this  case,  and  of  the  great  interest 
and  gravity  of  the  questions  involved  in  it,  and  which  have  been  raised  ami 
fully  argued  at  the  bar.  Some  of  them,  however,  are  not  now  for  the  fhvt 
time  brought  to  the  attention  of  this  courf;  and  the  objections  made  to  the 
jurisdiction,  and  the  form  and  nature  of  the  process  to  be  issued,  and  upon 
whom  it  is  to  be  served,  have  all  been  heretofore  considered  and  decided,  and 
cannot  now  be  regarded  as  open  to  further  dispute. 

As  early  as  171)2,  in  the  case  of  Georgia  v.  Brailsford,  the  court  exercised  the 
original  jurisdiction  conferred  by  the  constitution  without  any  further  legisla- 
tion by  congress  to  regulate  it  than  the  act  of  1789.  And  no  question  was 
then  made,  nor  any  doubt  then  expressed,  as  to  the  authority  of  the  court 
The  same  power  was  again  exercised  without  objection  in  the  case  of  Oswald 
i\  The  State  of  Georgia,  in  which  the  court  regulated  the  form  and  nature  of 
the  process  against  the  state,  and  directed  it  to  be  served  on  the  governor  and 
attorney-general.  But  in  the  case  of  Chisholm  v.  State  of  Georgia,  at  Febru- 
ary term,  1793,  reported  in  2  Dal..  419,  the  authority  of  the  court  in  this  respect 
was  questioned,  and  brought  to  its  attention  in  the  argument  of  counsel;  and 
tlie  re])ort  shows  how  carefully  and  thoroughly  the  subject  was  considered. 
Each  of  the  judges  delivered  a  separate  opinion,  in  which  these  questions,  as  to 
the  jurisdiction  of  the  court,  and  the  mode  of  exercising  it,  are  elaborately 
examined. 

§  3615.  W  fie  re  this  court  has  or  ighial  jurisdiction  it  can  exercise  it  without 
anj/  further  act  of  con  g  reus, 

Mr.  Chief  Justice  Jay,  Mr.  Justice  Gushing,  Mr.  Justice  Wilson  and  Mr. 
Justice  Blair  decided  in  favor  of  the  jurisdiction,  and  held  that  process  served 
on  the  governor  and  attorney -general  was  sufficient.  Mr.  Justice  Iredell  dif- 
fered, and  thought  that  furtlier  legislation  by  congress  was  necessary  to  give 
the  jurisdiction  and  regulate  the  manner  in  which  it  should  be  exercised.  But 
the  opinion  of  the  majority  of  the  court  upon  these  points  has  always  been 
since  followed.  And  in  the  case  of  New  Jersey  v,  New  York,  in  1831,  5  Pet., 
284,  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court,  refers  to  the 
case  of  Chisholm  v.  State  of  Georgia,  and  to  the  opinions  then  delivered,  and 
the  judgment  pronounced,  in  terms  of  high  respect,  and  after  enumeniting  the 
various  cases  in  which  that  decision  has  been  acted  on,  reaffirms  it  in  the  fol'ow- 
ing  words: 

"It  has  been  settled  by  our  predecessors,  on  great  deliberation,  that  this 
court  may  exercise  its  original  jurisdiction  in  suits  against  a  state,  under  the 
authority  conferred  by  the  constitution  and  existing  acts  of  congress.  TiiO 
rule  respecting  the  process,  the  persons  on  whom  it  is  to  be  served,  and  ih ' 
time  of  service,  are  fixed.  The  course  of  the  court,  on  the  failure  of  the  s:ao' 
to  appear  after  due  service  of  process,  has  been  also  prescribed.'*  And  in  ti.o 
same  case,  page  289,  he  states  in  full  the  process  which  had  been  established  hy 
the  court  as  a  rule  of  practice  in  the  case  of  Grayson  v.  State  of  Vn'ginia,  3 
Dal.,  320,  and  ever  since  followed.     This  rule  directs  "that  when  process  at 
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comraoTi  law,  or  in  equity,  shall  issue  against  a  state,  the  same  shall  be  served 
upon  the  governor  or  chief  executive  magistrate,  and  the  attorney-general  of 
such  state.'' 

§  3616.  A  mandamus  is  a  process  to  which  every  one  is  entitled  where  it  is 
the  appropriate  remedy. 

It  is  equally  well  settled  that  a  mandamus  in  modern  practice  is  nothing  more 
than  an  action  at  law  between  the  parties,  and  is  not  now  regarded  as  a  pre- 
rogative writ.  It  undoubtedly  came  into  use  by  virtue  of  the  prerogative  power 
of  the  English  crown,  and  was  subject  to  regulations  and  rules  which  have  long 
since  been  disused.'  I3ut  the  right  to  the  writ,  and  the  power  to  issue  it,  has 
ceased  to  depend  upon  any  prerogative  power,  and  it  is  now  regarded  as  an 
ordinary  process  in  cases  to  which  it  is  applicable.  It  was  so  held  b}^  this  court 
in  the  cases  of  Kendall  v.  United  States,  12  Pet.,  615;  Kendall  v.  Stokes,  3  How., 
100.  So,  also,  as  to  the  process  in  the  name  of  the  governor,  in  his  official 
capacity,  in  behalf  of  the  state. 

§  3617.  A  state  may  sue  or  be  sued  by  or  through  its  governor. 

In  the  case  of  Madraso  v.  The  Governor  of  Georgia,  1  Pet.,  110,  it  was  de- 
cided that  in  a  case  where  the  chief  magistrate  of  a  state  is  sued,  not  by  his 
name  as  an  individual,  but  by  his  style  of  office,  and  the  claim  made  upon  him 
is  entirely  in  his  official  character,  the  state  itself  may  be  considered  a  party  on 
the  record.  This  was  a  case  where  the  state  was  the  defendant;  the  practice, 
where  it  is  plain tiflf,  has  been  frequently  adopted  of  suing  in  the  name  of  the 
g*>veraor  in  behalf  of  the  state,  and  was  indeed  the  form  originally  used,  and 
always  recognized  as  the  suit  of  the  state. 

Thus,  in  the  first  case  to  be  found  in  our  repoHs  in  which  a  suit  was  brought 
l>y  a  state,  it  was  entitled  and  set  forth  in  the  bill  as  the  suit  of  **The  State  of 
(leorgia,  by  Edward  Tellfair,  governor  of  the  said  state,  complainant,  against 
Samuel  Brailsford  and  others ;''  and  the  second  case,  which  was  as  early  as 
1793,  was  entitled  and  set  forth  in*the  pleadings  as  the  suit  of  ''His  excellency 
Edward  Tellfair,  esquire,  governor  and  commander-in-chief  in  and  over  the 
state  of  Georgia,  in  behalf  of  the  said  state,  complainant,  against  Samuel 
Brailsford  and  others,  defendants." 

§  3618*  In  all  cases  in  which  the  supneine  court  has  original  jurisdiction^  it 
may  exercise  it  witlwut  any  further  act  of  congress. 

The  cases  referred  to  leave  no  question  open  to  controversy  as  to  the  juris- 
diction of  the  court.  They  show  that  it  has  been  the  established  doctrine  upon 
this  subject  ever  since  the  act  of  1789,  that  in  all  cases  where  original  jurisdic- 
tion is  given  by  the  constitution  this  court  has  authority  to  exercise  it  without 
any  further  act  of  congress  to  regulate  its  process  or  confer  jurisdiction,  and 
that  the  court  may  regulate  and  mould  the  process  it  uses  in  such  manner  as  iu 
its  judgment  will  best  promote  the  purposes  of  justice.  And  that  it  has  also 
been  settled  that  where  the  state  is  a  party,  plaintiff  or  defendant,  the  governor 
represents  the  state,  and  the  suit  may  be,  in  form,  a  suit  by  him  as  governor  in 
behalf  of  the  state  where  the  state  is  plaintiff,  and  he  must  be  summoned  or 
Doiifiedas  the  officer  representing  the  state  where  the  state  is  defendant.  And, 
further,  that  the  writ  of  rnandamus  does  not  issue  from  or  by  any  prerogative 
power,  and  is  nothing  more  than  the  ordinary  process  of  a  court  of  justice  to 
which  everyone  is  entitled  where  it  is  the  appropriate  process  for  asserting  the 
right  he  claims.  We  may,  therefore,  dismiss  the  question  of  jurisdiction  with- 
out further  comment,  as  it  is  very  clear  that  if  the  right  claimed  by  Kentucky 
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can  be  enforced  by  judicial  process,  the  proceeding  by  mandamus  is  the  only 
mode  in  which  the  object  can  be  accomplished. 

§  3619.  Jleauhuj  of  tlic  const  it  utiofifU  provision,'  what  ctdfoes  indwled. 

Tliis  brings  us  to  the  examination  of  the  clause  of  the  constitution  which  has 
given  rise  to  this  controversy.  It  is  in  the  following  words:  "  A  person  charged 
in  any  state  with  treason,  felony  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall,  on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled,  be  delivered  up  to  ba  removed  to  ihe  state  havln:: 
jurisdiction  of  the  crime." 

Looking  to  the  language  of  the  clause,  it  is  difficult  to  comprehend  how  any 
doubt  could  have  arisen  as  to  its  meaning  and  construction.  The  word:5, 
"  treason,  felony  or  other  crime,"  in  their  plain  and  obvious  import,  as  well  us 
in  their  legal  and  technical  sense,  embrace  every  act  forbidden  and  made  pun- 
ishable by  a  law  of  the  state.  The  word  "crime"  of  itself  includes  every 
offense  from  the  highest  to  the  lowest  in  the  grade  of  offenses,  and  includes 
what  are  called  **  misdemeanors  "  as  well  as  treason  and  felony.  4r  Bl.  Com., 
5,  6,  and  note  3,  AVendelfs  edition.  But  as  the  word  crime  would  have  included 
treason  and  felony  without  specially  mentioning  those  offenses,  it  seems  to  be 
supposed  that  the  natural  and  legal  import  of  the  word,  by  associating  it 
with  those  offenses,  must  be  restricted  and  confined  to  offenses  already  known 
to  the  common  law  and  to  the  usage  of  nations,  and  regarded  as  offenses 
in  every  civilized  community,  and  that  they  do  not  extend  to  acts  made  offenses 
by  local  statutes  growing  out  of  local  circumstances,  nor  to  offenses  against 
ordinary  police  regulations.  This  is  one  of  the  grounds  upon  which  the  gov- 
ernor of  Ohio  refused  to  deliver  Lago,  under  the  advice  of  the  attorney-general 
of  that  state. 

But  this  inference  is  founded  upon  an  obvious  mistake  as  to  the  purposes 
fop  which  the  words  "treason  and  felony"  were  mtroduced.  They  were  intro- 
duced for  the  purpose  of  guarding  against  any  restriction  of  the  word  "crime," 
and  to  prevent  this  provision  from  being  construed  by  the  rules  and  usages  of 
independent  nations  in  compacts  for  delivering  up  fugitives  from  justice.  Ac- 
cording to  these  usages,  even  where  the\'  admitted  the  obligation  to  deliver  the 
fugitive,  persons  who  fled  on  account  of  political  offenses  were  almost  always 
excepted,  and  the  nation  upon  which  the  demand  is  made  also  uniformly  claims 
and  exercises  a  discretion  in  weighing  the  evidence  of  the  crime,  and  the  char- 
acter of  the  offense.  The  policy  of  d.fferent  nations,  in  this  respect,  with 
the  opinions  of  eminent  writers  upon  public  law,  are  collected  in  Wheaton  on  the 
Law  of  Nations,  171;  Fcelix,  312;  and  Martin,  Verge's  edition,  182.  And  ihe 
English  government,  from  which  we  have  borrowed  our  general  system  of  law 
and  jurisprudence,  has  always  refused  to  deliver  up  political  offenders  who  had 
sought  an  asylum  within  its  domains.  And  as  the  states  of  this  Union,  al- 
though united  as  one  nation  for  certain  specified  purposes,  are  yet,  so  far  as 
concerns  their  internal  government,  separate  sovereignties,  independent  of  each 
other,  it  was  obviously  deemed  necessary  to  show,  by  the  terras  used,  that  this 
compact  was  not  to  be  regarded  or  construed  as  an  ordinary  treaty  for  extra- 
dition between  nations  altogether  independent  of  each  other,  but  was  intended 
to  embrace  political  offenses  against  the  sovereignty  of  the  state,  as  well  as  all 
other  crimes.  And  as  treason  was  also  a  "  felony  "  (4  Bl.  Com.,  94),  it  was  nect*s- 
sary  to  insert  those  words,  to  show%  in  language  that  could  not  be  mistaken,  that 
political  oflenders  were  included  in  it.     For  this  was  not   a  compact  of  peace 
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and  comity  beUveen  separate  nations  who  had  no  claim  on  each  other  for  mu- 
tual support,  but  a  compact  binding  them  to  give  aid  and  assistance  to  each 
other  in  executing  their  hiws,  and  to  support  each  other  in  preserving  order 
and  law  within  its  confines,  whenever  such  aid  was  needed  and  required;  for 
it  is  manifest  that  the  statesmen  who  framed  the  constitution  were  fully  sensi- 
ble that,  from  the  complex  character  of  the  government,  it  must  fail  unless  the 
states  mutually  supported  each  other  and  the  general  government;  and  that 
nothing  would  be  more  likely  to  disturb  its  peace,  and  end  in  discord,  than 
permitting  an  offenderagainst  the  laws  of  a  state,  by  passing  over  a  raathc- 
mathical  line  which  divides  it  from  another,  to  defy  its  process,  and  stand 
ready,  under  the  protection  of  the  state,  to  repeat  theoflFenso  as  soon  as  another 
opportunity  oflFered. 

§3620.  Practice  of  the  colonies  on  the  subject  of  the  mutual  extradition  of 
criminals. 

Indeed,  the  necessity  of  this  policy  of  mutual  support,  in  bringing  offenders 
to  justice,  without  any  exception  as  to  the  character  and  nature  of  the  crime, 
seems  to  have  been  first  recognized  and  acted  on  by  the  American  colonies; 
for  we  find  by  Winthrop's  History  of  Massachusetts,  vol.  2,  pages  121  and  126, 
that  as  early  as  1643,  by  "articles  of  confederation  between  the  plantations 
under  the  government  of  Massachusetts,  the  plantation  under  the  government 
of  New  Plymouth,  the  plantations  under  the  government  of  Connecticut  and  the 
government  of  New  Haven,  with  the  plantations  in  combination  therewith," 
these  plantations  pledged  themselves  to  each  other,  that,  upon  the  escape  of 
any  prisoner  or  fugitive  for  any  criminal  cause,  whether  by  breaking  prison,  or 
getting  from  the  officer,  or  otherwise  escaping,  upon  the  certificate  of  two  mag- 
istrates of  the  jurisdiction  out  of  which  the  escape  was  made  that  he  was  a 
prisoner  or  such  an  offender  at  the  time  of  the  escape,  ''  the  magistrate,  or  some 
of  them,  of  the  jurisdiction  where,  ^or  the  present,  the  said  prisoner  or  fugitive 
abideth,  shall  forthwith  grant  such  a  warrant  as  the  case  will  bear,  for  the  ap- 
prehending of  any  such  person,  and  the  delivery  of  him  into  the  hands  of  the 
officer  or  other  person  who  pursueth  him;  and  if  there  be  help  required  for 
the  safe  returning  of  any  such  offender,  then  it  shall  be  granted  unto  him  that 
craves  the  same,  he  paying  the  charges  thereof."  It  will  be  seen  that  this 
agreement  gave  no  discretion  to  the  magistrate  of  the  government  where  the 
offender  was  found;  but  he  was  bound  to  arrest  and  deliver  upon  the  produc- 
tion of  the  certificate  under  which  he  was  demanded. 

§  3621.  The  provisions  for  mutual  surrender  of  criminals  hy  the  confedera- 
tion. 

When  the  thirteen  colonies  formed  a  confederation  for  mutual  support,  a 
similar  provision  was  introduced,  most  probably  suggested  by  the  advantages 
which  the  plantations  had  derived  from  their  compact  with  one  another.  But, 
as  these  colonies  had  then,  by  the  declaration  of  independence,  become  sep  i- 
rite  and  independent  sovereignties,  against  which  treason  might  be  committed, 
their  compact  is  carefully  worded,  so  as  to  include  treason  and  felony  —  that 
is,  political  offenses  —  as  well  as  crimes  of  an  inferior  grade.  It  is  in  the  fol- 
lowing words:  "If  any  person,  guilty  of  or  charged  with  treason,  felony,  or 
other  high  misdemeanor,  in  any  state,  shall  flee  from  justice,  and  be  found  in 
any  other  of  the  United  States,  he  shall,  upon  demand  of  the  governor  or  ex- 
ecutive power  of  the  state  from  which  he  fled,  be  delivered  up  and  removed  to 
the  state  having  jurisdiction  of  his  offense." 
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§3623.  The  proriHions  for  ihmand  and  surrender  of  criininah  letween  ihi 
states  by  tkn  CDUittitiUlon  of  tlie  United  States. 

And  wlien  these  colonics  were  about  to  form  a  still  closer  union  by  the  pres- 
ent constitution,  but  yet  preserving  their  sovei^eignty,  they  had  learned  from 
experience  the  necessity  of  this  provision  for  the  internal  safety  of  each  of 
thera,  and  to  promote  concord  and  harmony  among  their  members;  and  it  is 
introduced  in  the  constitution  substantially  in  the  Scime  words,  but  substitut- 
ing the  word  "crime"  for  the  words  "high  misdemeanor,"  and  thereby  show- 
ing the  delil)erate  purpose  to  include  every  offense  kncrwn  to  the  law  of  th  • 
slate  from  which  the  parly  charged  had  fleil.  The  argument  on  behalf  of  lie 
governor  of  Ohio,  which  insists  upon  excluding  from  this  clause  new  offenses 
created  by  a  statute  of  the  state,  and  growing  out  of  its  local  institutions,  ami 
which  are  not  admitted  to  be  offenses  in  the  state  where  the  fugitive  is  found. 
nor  so  regarded  by  the  general  usage  of  civilized  nations,  would  render  the 
clause  useless  for  any  practical  purpose.  For  where  can  the  line  of  division  be 
drawn  with  anything  like  certainty?  Who  is  to  mark  it?  The  governor  of 
the  demanding  state  would  probably  draw  one  line,  and  the  governor  of  the 
other  state  another.  And  if  they  differed,  who  is  to  decide  between  them? 
Under  such  a  vague  and  indefinite  construction,  the  article  would  not  be  a 
bond  of  ))eace  and  union,  but  a  constant  source  of  controversy  and  irritating 
discussion.  It  would  have  been  far  better  to  omit  it  altogether,  and  to  have 
left  it  to  the  comity  of  the  states,  and  their  own  sense  of  their  respective  inter- 
ests, than  to  have  inserted  it  as  conferring  a  right,  and  yet  defining  that  rigl.t 
80  loosely  as  to  make  it  a  never-failing  subject  of  dispute  and  ill-will. 

The  clause  in  question,  like  the  claus3  in  the  confederation,  authorizes  the 
demand  to  be  made  by  the  executive  authority  of  the  state  where  the  crime 
was  committed,  but  does  not  in  so  many  words  specify  the  officer  of  the  stale 
upon  whom  the  demand  is  to  be  made,  and  whose  duty  it  is  to  have  the  fug- 
tive  delivered  and  removed  to  the  state  having  jurisdiction  of  the  crime.  But 
under  the  confederation,  it  is  plain  that  the  demand  was  to  be  made  on  the 
governor  or  executive  authority  of  the  state,  and  could  be  madj  on  no  other 
department  or  ollicer;  for  the  confederation  was  only  a  league  of  separate  sov- 
ereignties, in  which  each  state,  within  its  own  limits,  held  and  exercised  all  the 
powers  of  sovereignty;  and  the  confederation  had  no  officer,  either  executive, 
judicial  or  ministerial,  through  whom  it  could  exercise  an  authority  within  the 
limits  of  a  state.  In  the  present  constitution,  however,  these  powers,  to  a  lim- 
ited extent,  have  been  conferred  on  the  general  government  within  the  territo- 
ries of  the  several  states.  But  the  part  of  the  clause  in  relation  to  the  mode 
of  demanding  and  surrendering  the  fugitive  is  (with  the  exception  of  an  unim- 
portant word  or  two)  a  literal  copy  of  the  article  of  the  confederation,  and  it 
is  plain  that  the  mode  of  the  demand  and  the  official  authority  by  and  to 
whom  it  was  addressed,  under  the  confederation,  must  have  been  in  the  minds 
of  the  members  of  the  convention  when  this  article  was  introduced,  and  that, 
in  adopting  the  same  words,  they  manifestly  intended  to  sanction  the  mode  of 
proceeding  practiced  under  the  confederation  —  that  is,  of  demanding  the  fugi- 
tive from  the  executive  authority,  and  making  it  his  duty  to  cause  him  to  be 
delivered  up. 

Looking,  therefore,  to  the  words  of  the  constitution  —  to  the  obvious  policv 
and  necessity  of  this  provision  to  preserve  harmony  between  states,  and  order 
and  law  within  their  respective  borders,  and  to  its  earlv  adoption  by  tbecol- 
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onies,  and  then  by  the  confederated  states,  whose  mutual  interest  it  was  to  give 
each  other  aid  and  support  whenever  it  was  needed, —  the  conclusion  is  irresist- 
ible that  this  compact  engrafted  in  the  constitution  included,  and  was  intended 
to  include,  every  offense  made  punishable  by  the  law  of  the  state  in  which  it 
was  committed,  and  that  it  gives  the  right  to  the  executive  authority  of  the 
state  to  demand  the  fugitive  from  the  executive  authority  of  the  state  in  which 
he  is  found;  that  the  right  given  to  "demand"  implies  that  it  is  an  absolute 
right;  and  it  follows  that  there  must  be  a  Qorrelativc  obligation  to  deliver, 
without  any  reference  to  the  character  of  the  crime  charged,  or  to  the  policy 
or  laws  of  the  state  to  which  the  fugitive  has  fled.  This  is  evidently  the  con- 
struction put  upon  this  article  in  the  act  of  congress  of  1793,  under  which  the 
proceedings  now  before  us  are  instituted.  It  is  therefore  the  construction  put 
upon  it  almost  cotemporaneously  with  the  commencement  of  the  government 
itself,  and  when  Washington  was  still  at  its  head,  and  manv  of  those  who  had 
assisted  in  framing  it  were  members  of  the  congress  which  enacted  the  law. 

§  3(>23.  Provisions  for  the  demand  and  surrender  of  fugitives  from  justice 
in  the  act  of  February  12,  1793, 

The  constitution  having  established  the  right  on  one  part  and  the  obligation 
on  the  other,  it  became  necessary  to  provide  by  law  the  mode  of  canying  it 
into  execution.  The  governor  of  the  state  could  not,  upon  a  charge  made  be- 
fore him,  demand  the  fugitive;  for,  according  to  the  principles  upon  which  all 
of  our  institutions  are  founded,  the  executive  department  can  act  only  in  sub- 
ordination to  the  judicial  department,  where  rights  of  person  or  property  are 
concerned,  and  its  duty  in  those  cases  consists  only  in  aiding  to  support  the 
judicial  process  and  enforcing  its  authority,  when  its  interposition  for  that  pur- 
pose becomes  necessary,  and  is  called  for  by  the  judicial  department.  The  ex- 
ecutive authority  of  tiie  state,  therefore,  was  not  authorized  by  this  article  to 
make  the  demand  unless  the  party  was  charged  in  the  regular  course  of  judi- 
cial proceedings.  And  it  was  equally  necessary  that  the  executive  authority 
of  the  state  upon  which  the  demand  was  made,  when  called  on  to  render  his 
aid,  should  be  satisfied  by  competent  proof  that  the  party  was  so  charged. 
This  proceeding,  when  duly  authenticated,  is  his  authority  for  arresting  the 
offender. 

This  duty  of  providing  by  law  the  regulations  necessary  to  carry  this  compact 
into  execution,  from  the  nature  of  the  duty  and  the  object  in  view,  was  manifestly 
devolved  upon  congress;  for  if  it  was  left  to  the  states,  each  state  might  re- 
quire different  proof  to  authenticate  the  judicial  proceeding  upon  which  the 
-demand  was  founded;  and  as  the  duty  of  the  governor  of  the  state  where  the 
fugitive  was  found  is,  in  such  cases,  merely  ministerial,  without  the  right 
to  exercise  either  executive  or  judicial  discretion,  he  could  not  lawfully  issue  a 
warrant  to  arrest  an  individual  without  a  law  of  the  state  or  of  congress  to 
authorize  it.  These  difficulties  presented  themselves  as  early  as  1791,  in  a  de- 
mand made  by  the  governor  of  Pennsylvania  upon  the  governor  of  Virginia, 
and  both  of  them  admitted  the  propriety  of  bringing  the  subject  before  the 
president,  who  immediately  submitted  the  matter  to  the  consideration  of  con- 
gress. And  this  led  to  the  act  of  1793,  of  which  we  are  now  speaking.  All 
difficulty  as  to  the  mode  of  authenticating  the  judicial  proceeding  was  removed 
hy  the  article  in  the  constitution  which  declares  "that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state;  and  the  congress  may  by  general  laws  prescribe  the  man- 
ner in  which  acts,   records  and  proceedings  shall  be  proved,  and  the  effect 
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thereof."  And  without  doubt  the  provision  of  which  we  are  now  speaking  — 
that  is  for  the  delivery  of  a  fugitive,  which  requires  official  communications 
between  states,  and  the  authentication  of  oflScial  documents  —  was  in  the  minds 
of  the  framers  of  the  constitution  and  had  its  influence  in  inducing  them  to 
give  this  power  to  congress.  And  acting  upon  this  authority,  and  the  clause  of 
the  constitution  which  is  the  subject  of  the  present  controversy,  congress  passe«i 
the  act  of  1703,  February  12th,  which,  as  far  as  relates  to  this  subject,  is  in  thi 
following  words: 

*' Section  1.  That  whenever  the  executive  authority  of  any  state  in  th? 
Union,  or  of  either  of  the  territories  northwest  or  south  of  the  river  Ohio,  shall 
demand  any  person  as  a  fugitive  from  justice  of  the  executive  authority  of  a:.y 
such  state  or  territory  to  which  such  person  shall  have  fled,  and  shall,  raoreowr* 
produce  the  copy  of  an  indictment  found,  or  an  affidavit  made  before  a  raag«>- 
trate  of  any  state  or  territory  as  aforesaid,  charging  the  person  so  demanded 
with  having  committed  treason,  felony  or  other  crime,  certified  as  authentic  by 
the  governor  or  chief  magistrate  of  the  state  or  territory  from  whence  the  per- 
son so  charged  fled,  it  shall  be  the  duty  of  the  executive  authority  of  the  state 
or  territory  to  which  such  person  shall  have  fled  to  cause  him  or  her  to  be 
arrested  and  secured,  and  notice  of  the  arrest  to  be  given  to  the  executive  au 
thority  making  such  demand,  or  to  the  agent  of  such^  authority  appointed  to 
receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear,  but  if  no  such  agent  shall  appear  within  six  months  from 
the  time  of  the  arrest,  the  prisoner  maybe  discharged.  And  all  costs  or  ex- 
penses incurred  in  the  apprehending,  securing  and  transmitting  such  fugitive  to 
the  state  or  territory  making  such  demand  shall  be  paid  by  such  state  or  terri- 
tory. 

"  Section  2.  And  be  it  further  enacted,  that  any  agent,  appointed  as  afore- 
said, who  shall  receive  the  fugitive  into  his  custody,  shall  be  empowered  to 
transport  him  or  her  to  the  state  or  territory  from  which  he  or  she  shall  have 
fled ;  and  if  any  person  or  persons  shall  by  force  set  at  liberty  or  rescue  the 
fugitive  from  such  agent  while  transporting  as  aforesaid,  the  person  or  persons 
so  offending  shall,  on  conviction,  be  flned  not  exceeding  $500,  and  be  imprisoned 
not  exceeding  one  j'ear." 

§  3624.  When  a  demand  is  duly  made  for  a  fugitive  from  justice  the  duty  of 
the  executive  of  the  state  in  which  he  may  he  found  is  merely  ^ministerial  —  io 
cause  him  to  he  arrested  and  surrendered. 

It  will  be  observed  that  the  judicial  acts  which  are  necessary  to  authorize 
the  demand  are  plainly  specified  in  the  act  of  congress;  and  the  certificate  of* 
the  executive  authority  is  made  conclusive  as  to  their  verity  when  presented 
to  the  executive  of  the  state  where  the  fugitive  is  found.  He  has  no  right  to 
look  behind  them,  or  to  question  them,  or  to  look  into  the  character  of  the  crime 
specified  in  this  judicial  proceeding.  The  duty  which  ho  is  to  perform  is,  as  we 
have  already  said,  merely  ministerial  —  that  is,  to  cause  the  party  to  be  arrested, 
and  delivered  to  the  agent  or  authority  of  the  state  where  the  crime  was  com- 
mitted. It  is  said  in  the  argument  that  the  executive  officer  upon  whom  this 
demand  is  made  must  have  a  discretionary  executive  power,  because  he  must  in- 
quire and  decide  who  is  the  person  demanded.  But  this  certainly  is  not  a  dis- 
cretionary duty  upon  which  he  is  to  exercise  any  judgment,  but  is  a  mere 
ministerial  duty  —  that  is,  to  do  the  act  required  to  be  done  by  him,  andsoch 
as  every  marshal  and  sheriff  must  perform  when  process,  either  criminal  or  civil, 
is  placed  in  bis  hands  to  be  served  on  the  person  named  in  it.    And  it  never 
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has  been  supposed  that  this  duty  involved  any  discretionary  power,  or  made 
hini  anything  more  than  a  mere  ministerial  officer;  and  such  is  the  position  and 
character  of  the  executive  of  the  state  under  this  law,  when  the  demand  is 
made  upon  him  and  the  requisite  evidence  produced.  The  governor  has  only 
to  issue  his  warrant  to  an  agent  or  ofHcer  to  arrest  the  party  named  in  the 
c?eiTiand. 

The  question  which  remains  to  be  examined  is  a  grave  and  important  one. 
When  the  demand  was  made,  the  proofs  required  by  the  act  of  1793  to  support 
it  were  exhibited  to  the  governor  of  Ohio,  duly  certified  and  authenticated; 
and  the  objection  made  to  the  validity  of  the  indictment  is  altogether  unten- 
able. Kentucky  has  an  undoubted  right  to  regulate  the  forms  of  pleading  and 
process  in  her  own  courts,  in  criminal  as  well  as  civil  cases,  and  is  not  bound  to 
conform  to  those  of  any  other  state.  And  whether  the  charge  against  Lago  is 
legally  and  sufficiently  laid  in  this  indictment  according  to  the  laws  of  Ken- 
tucky is  a  judicial  question  to  be  decided  by  the  courts  of  the  state,  and  not  by 
the  executive  authority  of  the  state  of  Ohio. 

§  3625.  The  federal  gooernment  has  no  power  to  compel  a  state  officer  to  per- 
form a  duty  by  mandamus  or  otherwise. 

The  demand  being  thus  made,  the  act  of  congress  declares  that  "it  shall  be 
the  duty  of  the  executive  authority  of  the  state  "  to  cause  the  fugitive  to  be 
arrestedand  secured  and  delivered  to  the  agent  of  the  demanding  state.  The 
words  "it  shall  bo  the  duty,"  in  ordinary  legislation,  imply  the  assertion  of  the 
power  to  command  and  to  coerce  obedience.  But  looking  to  the  subject-matter 
of  this  law,  and  the  relations  which  the  United  States  and  the  several  states 
bear  to  each  other,  the  court  is  of  opinion  the  words  "it  shall  be  the  duty" 
were  not.  used  as  mandatory  and  compulsory,  but  as  declaratory  of  the  moral 
duty  which  this  compact  created  when  congress  had  provided  the  mode  of  car- 
rying it  into  execution.  The  act  does  not  provide  any  means  to  compel  the 
execution  of  this  duty,  nor  inflict  any  punishment  for  neglect  or  refusal  on  the 
part  of  the  executive  of  the  state;  nor  is  there  any  clause  or  provision  in  the 
constitution  which  arms  the  government  of  the  United  States  with  this  power. 
Indeed,  such  a  power  would  place  every  state  under  the  control  and  dominion 
of  the  general  government,  even  in  the  administration  of  its  internal  concerns 
and  reserved  rights.  And  we  think  it  clear  that  the  federal  government  under 
the  constitution  has  no  power  to  impose  on  a  state  officer,  as  such,  any  duty 
whatever,  and  compel  him  to  perform  it;  for  if  it  possessed  this  power  it 
might  overload  the  oflicer  with  duties  which  would  fill  up  all  his  time,  and  dis- 
able him  from  performing  his  obligations  .to  the  state,  and  might  impose  on 
him  duties  of  a  character  incompatible  with  the  rank  and  dignity  to  which  he 
was  elevated  by  the  state. 

It  is  true  that  congress  may  authorize  a  particular  state  officer  to  perform  a 
particular  duty;  but  if  he  declines  to  do  so,  it  does  not  follow  that  he  may  be 
coerced  or  punished  for  his  refusal.  And  we  are  very  far  from  supposing  that 
in  using  this  word  "duty,"  the  statesmen  who  framed  and  passed  the  law,  or 
the  president  who  approved  and  signed  it,  intended  to  exercise  a  coercive  power 
over  state  officers  not  warranted  by  the  constitution.  But  the  general  govern- 
ment having  in  that  law  fulfilled  the  duty  devolved  upon  it,  by  prescribing  the 
proof  and  mode  of  authentication  upon  which  the  state  authorities  were  bound 
to  deliver  the  fugitive,  the  word  "duty  "  in  the  law  points  to  the  obligation  on 
the  state  to  carry  it  into  execution. 

It  is  true  that,  in  the  early  days   of  the  government,  congress  relied  with 
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confidence  upon  the  co-operation  and  support  of  the  states,  when  exercising  the 
legitimate  powers  of  the  general  government,  and  were  accustomed  to  receive 
it  upon  principles  oP  comity  and  from  a  sense  of  mutual  and  common  interest, 
\vh:?re  no  such  duty  was  imposed  by  the  constitution.  And  laws  were  passed 
authorizing  state  courts  to  entertain  jurisdiction  in  proceedings  by  the  United 
Stales  to  recover  penalties  and  forfeitures  incurred  by  breaches  of  their  ^ev^ 
nue  Liws,  and  giving  to  the  state  courts  the  same  authority  with  the  district 
courts  of  the  United  States  to  enforce  such  penalties  and  forfeitures,  and  also 
the  power  to  hear  the  allegations  of  parties,  and  to  take  proofs  if  an  applica- 
tion for  a  remission  of  the  penalty  or  forfeiture  should  be  made,  according  to 
the  provisions  of  the  acts  of  congress.  And  these  powers  were  for  some  3'ears 
exercised  l)y  state  tribunals,  readily,  and  without  objection,  until  in  some  of 
the  states  it  was  declined  because  it  interfered  with  and  retarded  the  perform- 
ance of  duties  which  properly  belonged  to  them,  as  state  courts;  and  in  other 
states  doubts  appear  to  have  arisen  as  to  the  power  of  the  courts,  acting  un- 
der the  authority  of  the  state,  to  inflict  these  penalties  and  forfeitures  for 
offenses  against  the  general  government,  unless  especially  authorized  to  do  so 
by  the  state. 

And  in  these  cases  the  co-operation  of  the  states  was  a  matter  of  comity 
which  the  several  sovereignties  extended  to  one  another  for  their  mutual  ben- 
efit. It  was  not  regarded  b}*^  either  party  as  an  obligation  imposed  by  the  con- 
stitution. And  the  acts  of  congress  conferring  the  jurisdiction  merely  give 
the  power  to  the  state  tribunals,  but  do  not  purport  to  regard  it  as  a  duty,  and 
they  leave  it  to  the  states  to  exercise  it  or  not  as  might  best  comport  with  their 
own  sense  of  justice  and  their  own  interest  and  convenience. 

But  the  language  of  the  act  of  1793  is  very  ilifferent.  It  does  not  purport 
to  give  authority  to  the  state  executive  to  arrest  and  deliver  the  fugitive,  but 
requires  it  to  bo  done,  and  the  language  of  the  law  implies  an  absolute  obliga- 
tion which  the  state  authority  is  bound  to  perform.  And  when  it  speaks  of  the 
duty  of  the  governor  it  evidently  points  to  the  duty  imposed  by  the  constitu- 
tion in  the  clause  we  are  now  considering.  The  performance  of  this  duty, 
however,  is  left  to  depend  on  the  fidelity  of  the  state  executive  to  the  compact 
entered  into  with  the  other  states  when  it  adopted  the  constitution  of  the 
United  States,  and  became  a  member  of  the  Union.  It  was  so  left  by  the  con- 
stitution, and  necessarily  so  left  by  the  act  of  1793. 

And  it  would  seem  that  when  the  constitution  was  framed,  and  when  this 
law  was  passed,  it  was  confidently  believed  that  a  sense  of  justice  and  of  mutual 
interest  would  insure  a  faithful  execution  of  this  constitutional  provision  by 
the  executive  of  every  state,  for  every  state  had  an  equal  interest  in  the  execu- 
tion of  a  compact,  absolutely  essential  to  their  peace  and  well-being  in  their 
internal  concerns,  as  well  as  members  of  the  Union.  Hence,  the  use  of  the 
words  ordinarily  employed  when  an  undoubted  obligation  is  required  to  be 
performed,  "  it  shall  be  his  duty."  But  if  the  governor  of  Ohio  refuses  to  dis- 
charge this  duty,'thereis  no  power  delegated  to  the  general  government,  either 
through  the  judicial  department  or  any  other  department,  to  use  any  coercive 
means  to  compel  him.  And  upon  this  ground  the  motion  for  the  mandamus 
must  be  overruled. 
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IN  RE  LEARY. 
(District  Court,  Southern  District  of  New  York:  10  Benedict,  197-238.     1879.) 

Opinion  by  Ciioatk,  J. 

Statement  of  Facts. —  The  petitioner,  John  Leary,  by  his  petition  sworn  to 
the  21st  day  of  December,  1878,  applied  to  this  court  for  a  writ  of  habeas  corpus, 
averring  that  he  was  held  in  custody  by  the  sheriff  of  the  city  and  county  of 
Xew  York;  that  the  pretense  of  his  imprisonment  was  a  warrant  issued  by  the 
governor  of  New  York  directing  the  sheriff  to  arrest  saitl  Leary  and  deliver 
him  over  to  the  custody  of  one  Pinkerton,  to  be  taken  to  the  state  of  Massa- 
chusetts, upon  a  requisition  of  the  governor  of  Massachusetts  to  the  governor 
of  New  York,  charging  him  with  the  commission  of  a  felony  in  the  state  of 
Massachusetts,  and  with  being  a  fugitive  from  justice  from  said  state;  that  the 
petitioner  denied  that  he  was  the  person  named  and  mentioned  in  said  requisi- 
tion or  in  said  warrant  of  extradition,  or  that  he  ever  fled  from  the  said  state 
of  Massachusetts  to  the  state  of  New  York. 

The  writ  was  allowed,  and  the  sheriff  produced  the  prisoner  and  made  return 
that  he  arrested  and  held  him  under  a  writ  or  requisition  directed  and  duly 
issued  to  him  as  such  sheriff  by  the  governor  of  New  York,  of  which  writ  he 
annexed  to  his  return  a  copy  and  the  original  of  which  he  produced,  and  sec- 
ondly, that  while  he  so  held  the  petitioner  in  custody,  a  writ  of  habeas  corpus 
was  served  upon  him  issuing  out  of  the  supreme  court  of  the  state  of  New  York, 
requiring  him  to  produce  the  petitioner  before  one  of  the  justices  of  that  court; 
that  in  compliance  with  that  writ  he  had  produced  the  petitioner  before  said 
justice;  that  a  hearing  was  had  on  said  writ  of  habeas  corpus  and  finally  deter- 
mined by  an  order  dismissing  the  writ  and  remanding  the  prisoner;  that  after- 
wards the  prisoner  sued  out  a  writ  of  certioi^ari  to  review  said  determination, 
upon  which  writ  a  justice  of  said  supreme  court  had  made  an  indorsement 
allowing  the  same  and  directing  that  said  writ  operate  as  a  stay  of  proceedings 
u.Uil  the  decision  of  the  general  term  of  said  court  thereon,  and  directing  that 
the  sheriff  in  the  meanwhile  keep  the  prisoner  in  his  custody.  The  relator  filed 
his  answer  or  traverse,  wherein  he  denied  that  he  was  the  person  mentioned  or 
described  in  the  alleged  requisition,  if  any  was  made  by  the  governor  of  Massa- 
chusetts, or  that  he  was  the  person  mentioned  in  the  warrant  of  arrest,  or  that 
a  copy  certified  as  authentic  by  the  governor  of  Massachusetts,  of  any  indict- 
ment found  or  affidavit  made  before  any  magistrate  of  said  state  of  Massachu- 
setts, charging  him  with  having  committed  any  crime  in  Massachusetts,  was 
produced  by  the  executfve  authority  of  Massachusetts  to  the  governor  of  New 
York  in  connection  with  any  such  alleged  demand,  or  that  any  charge  of  any 
crime  under  the  provisions  of  the  constitution  of  the  United  States,  or  of  the 
acts  of  congress  in  such  behalf,  had  ever  been  made  in  the  state  of  Massachu- 
setts against  him,  on  which  the  arrest  and  detention  were  founded,  or  that  any 
such  pretended  charge  in  the  form  of  an  indictment  or  affidavit  had  been  pro- 
duced before,  furnished  or  exhibited  to  him,  the  relator,  as  the  basis  of  said  pro- 
ceedings for  extradition.  And  he  craved  oyer  of  said  pretended  charge,  if  any, 
and  that  the  respondent  should  be  put  to  his  proper  and  necessary  proof.  He 
also  denied  that,  at  the  date  of  the  alleged  demand  by  the  governor  of  Massa- 
chusetts, the  governor  of  that  state  had  before  him  any  facts  showing  that  the 
petitioner  then  was,  or  ever  had  been,  a  fugitive  from  the  justice  of  that  slate, 
and  he  denied  that  he  was  such  fugitive,  or  that  any  facts  or  evidence  were 
shown  or  produced  to  the  governor  of  New  York,  sufficient  to  show  that  he 
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was  such  fugitive  from  justice.  He  also  denied  the  commission  of  any  ofifense 
in  the  state  of  Massachusetts,  or  that  he  was  ever  in  the  county  of  Hampshire, 
where  said  crime  was  alleged  to  have  been  committed.  He  further  alleged 
that  he  was  a  citizen  of  the  state  of  New  York  and  had  been  a  resident  thereof 
for  the  last  five  years;  that  he  was  not  in  the  state  of  Massachusetts  at  the 
date  when  said  alleged  crime  was  committed,  nor  for  five  years  prior  thereto,  nor 
at  aiy  time  since;  that  the  said  requisition  was  procured  and  his  arrest  and  ex- 
tradition promoted  for  some  hidden  and  ulterior  motives,  and  that  the  whole 
proceeding  was  a  misuse  and  abuse  of  the  provisions  of  the  constitution  and 
laws  of  the  United  States,  in  which  the  governors  of  Massachusetts  and  New 
York  had  been  unwittingly  misled. 

The  writ  or  mandate  issued  by  the  governor  of  New  York  recited  that 
"  whereas,  it  has  been  represented  to  me  by  the  governor  of  the  state  of  Mas- 
sachusetts that  John  Leary,  James  Brady,  James  Draper  and  James  Grier 
stand  charged  with  the  crime  of  burglary  and  entering  the  Northampton  Na- 
tional Bank  and  stealing  the  moneys  thereof,  committed  in  the  county  of 
Hampshire  in  said  state,  and  that  they  have  fled  from  justice  in  that  state,  and 
have  taken  refuge  in  the  state  of  New  York;  and  the  said  governor  of  Massa- 
chusetts having,  in  pursuance  of  the  constitution  and  laws  of  the  United  States, 
demanded  of  me  that  I  shall  cause  the  said  John  Leary,  James  Brady,  James 
Draper  and  James  Grier  to  be  arrested  and  delivered  to  Robert  A.  Pinkerton, 
who  is  duly  authorized  to  receive  them  into  his  custody  and  convey  them  back 
to  the  said  state  of  Massachusetts;  and  whereas,  the  said  representation  and 
demand  is  accompanied  by  a  copy  of  this  indictment,  whereb}'  the  said  John 
Leary,  James  Brady,  James  Draper  and  James  Grier  are  charged  with  the  said 
crime,  and  with  having  fled  from  said  state  and  taken  refuge  in  the  state  of 
New  York,  which  is  certified  by  the  said  governor  of  Massachusetts  to  be  duly 
authenticated,  you  are  therefore  required  to  arrest  and  secure,"  etc.,  etc. 

Upon  the  return  day  of  the  writ,  besides  the  sheriff,  who  appeared  in  person 
and  by  counsel,  the  state  of  Massachusetts  appeared  by  counsel. 

§  3626.  No  pleading  required  after  a  traverse  of  the  return  to  a  writ  of 
habeas  corpus. 

The  petitioner  having  filed  his  traverse  or  answer  to  the  return,  it  was  held 
that  the  statute  required  no  further  pleading,  but  that  the  averments  of  the 
answer  would  be  taken  as  denied  by  the  respondent. 

§  3627.  Jurisdiction  of  federal  court  in  cases  of  habeas  corpus. 

The  return  having  been  tiled,  the  counsel  for  the  state  of  Massactrusetts 
moved  that  the  writ  be  dismissed  or  that  the  prisoner  be  remanded  pending  the 
proceedings  in  the  state  court  on  the  writ  of  certiorari^  on  the  ground  that  the 
prisoner  was  to  be  regarded  as  constructively  in  the  custody  of  the  state  court, 
and  that  therefore  this  court  would  not,  on  principles  of  comity,  proceed  with 
a  matter  which  might  involve  the  taking  of  the  prisoner  out  of  the  custody  of 
the  state  court.  But  it  was  held  that  the  proceeding  pending  in  the  state  court, 
in  the  nature  of  a  review  on  appeal  from  the  decision  of  the  justice,  did  not 
prevent  this  court  from  proceeding  with  the  cause,  and  the  motion  was  denied. 
The  counsel  for  Massachusetts  then,  and  before  the  traverse  was  filed,  by  leave 
of  the  court  withdrew  his  appearance. 

§  3628.  Notice  to  attomeij-generaL 

The  counsel  for  the  prisoner  moved  that  notice  be  given  of  these  proceed- 
ings to  the  attorney-general  of  the  state  of  New  York.  But  it  was  held  that 
the  statute  required  no  such  notice  and  the  motion  was  denied. 
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§  3629.  Circumstances  which  constitute  sufficient  prima /acie  evidence  to  held 
a  person  arrested  as  a  fugitive  from  justice  for  extradition. 

The  respondent  then  called  as  a  witness  one  Robert  A.  Pinkerton,  who  testi- 
fied that  his  occupation  was  that  of  a  detective;  that  he  had  known  the  prisoner 
for  four  or  five  3'^ears  in  several  cities;  that  he  was  present  at  proceedings  be- 
fore the  grand  jury  of  Hampshire  county  in  Massachusetts  in  June,  1877,  and 
was  sworn  as  a  witness;  that  the  subject  of  inquiry  was  the  robbery  of  the 
^Northampton  Bank;  that  his  testimony  related  to  John  Leary,  James  Brady, 
James  Draper  and  James  Grier,  and  in  relation  to  meetings  between  those  four 
persons;  that  the  John  Leary  to  whom  his  testimony  related  was  the  pris- 
oner; that  he  caused  this  mandate  of  the  governor  of  New  York  to  be  pro- 
cured and  that  it  was  sent  to  him  by  the  governor.  On  cross-examination  he 
testified  that  he  never  saw  the  prisoner  in  Massachusetts. 

The  mandate  of  the  governor  was  then  read  in  evidence.  Upon  this  evi- 
dence, the  respondent  having  rested,  the  counsel  for  the  prisoner  moved  for  his 
discharge,  on  the  ground  that  there  was  not  sufficient  evidence  that  he  was  the 
person  against  whom  the  mandate  issued,  nor  that  he  was  a  fugitive  from  jus- 
tice, nor  any  competent  evidence  that  he  was  charged  with  crime.  This  motion 
was  denied,  and  it  was  held  that  there  was  sufficient  evidence  for  the  respond- 
ent on  these  issues,  at  ledst  prima  facie.  The  counsel  for  the  prisoner  offered 
to  read  in  evidence  as  an  affidavit  the  petition  for  the  writ  of  habeas  corpus. 
The  prisoner  was  in  court.  The  motion  was  denied  on  the  ground  that  it 
would  not  be  a  proper  exercise  of  the  discretion  with  which  the  court  is  vested, 
to  receive  affidavits  in  evidence  on  proceedings  of  this  character,  to  receive 
this  affidavit,  the  affiant  being  present  and  able  to  testify  in  person. 

The  counsel  for  the  prisoner  claimed  that  the  burden  of  proof  as  to  a  charge 
of  crime  was  upon  the  respondent;  that  the  petitioner  having  denied  that  he 
was  charged  with  crime,  the  respondent  should  be  held  obliged  to  produce  a 
copy  of  the  indictment,  if  any  there  was,  duly  authenticated  according  to  the 
provisions  of  the  act  of  congress  regulating  the  authentication  of  the  judicial 
records  of  one  state  that  are  offered  in  evidence  in  another  state,  that  is,  a  copy 
certified  by  the  clerk  of  the  court  under  its  seal  with  the  certificate  of  the 
judge  to  the  genuineness  of  the  clerk's  attestation;  that  the  respondent  was 
also  bound  to  produce  proof  that  a  requisition  had  been  made  by  the  governor 
of  Massachusetts  in  the  form  and  with  the  accompanying  documents  required 
by  the  constitution  and  act  of  congress,  and  that  tliese  papers  on  which  the 
governor  of  New  York  issued  his  mandate,  or  authenticated  copies  of  them, 
should  be  produced  before  the  court,  so  that  the  court  might  pass  judicially  on 
the  question  whether  those  papers  contained  a  charge  of  crime  and  justified 
the  issue  of  the  warrant.  And  the  counsel  for  the  prisoner  claimed  further, 
that,  even  if  the  recitals  of  the  mandate  are  prima  facie  evidence  of  the  ex- 
istence and  sufficiency  of  these  papers,  the  prisoner  has  a  right  to  produce 
them,  and  in  case  they,  or  copies  of  them,  are  not  on  his  request  furnished  by 
the  governor,  that  he  should  have  the  process  of  the  court  to  compel  their  pro- 
duction. 

The  prisoner  has  shown  that  he  has  applied  to  the  governor  of  New  York 
for  these  papers  or  copies  of  them,  and  that  the  governor  has  declined  to  fur- 
nish them.  He  has  also  used  due  diligence  to  obtain  copies  of  them  from  the 
governor  of  Massachusetts,  but  he  has  declined  to  furnish  them.  And  the 
counsel  for  the  prisoner  has  applied  to  the  court  for  its  aid  by  some  compulsory 
process  to  obtain  this  evidence.  And  upon  the  case,  as  it  stands,  if  these 
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papers  would,  when  produced,  be  competent  evidence  in  his  behalf,  and  if  the 
court  has  the  power  to  compel  their  production,  a  case  has  been  made  out  for  a 
postponement  of  the  cause  for  the  issue  and  return  of  process  for  this  pur- 
pose. 

§  3630.  Upon  habeas  corpus  in  the  case  of  a  person  held  under  a  warrant 
from  the  governor  of  a  state  vpon  demand  from,  the  governor  of  another  »f<it^^ 
the  warrant  for  the  arrest  of  the  party  is  conclusive  evidence  that  the  person 
named  therein  stands  charged  with  crime. 

On  the  other  hand,  it  is  contended  by  the  respondent  that  the  mandate  of 
the  governor  is  not  only  prima  facie^  but  conclusive,  evidence  in  these  pro- 
ceedings of  the  fact  that  the  prisoner  is  ^^ charged  with  crijne^^  within  the 
meaning  of  the  constitution  and  the  act  of  congress;  that  the  papers  on  which 
the  governor  acted  would  not  be,  if  produced,  competent  evidence,  and  that 
there  is  no  power  in  the  court  to  compel  their  production. 

This  question  depends  upon  the  construction  of  the  clause  of  the  constitution 
relating  to  fugitives  from  justice,  and  of  the  act  of  congress  which  was  passed 
to  carry  it  into  effect.  The  clause  of  the  constitution  is  as  follows:  "  A  person 
charged  in  any  state  with  treason,  felony  or  other  crime,  who  shall  flee  from 
justice  and  be  found  in  another  state,  shall,  on  demand  of  the  executive  author- 
ity of  the  state  from  which  he  fled,  be  delivered  up,  to  bo  removed  to  the  state 
having  jurisdiction  of  the  crime."  And  the  act  of  congress,  passed  in  1793,  to 
carry  this  constitutional  provision  into  effect  and  to  provide  a  mode  of  proced- 
ure under  it  (1  Stat,  at  Large,  p.  302)  is  as  follows:  "Section  1.  That,  when- 
ever the  executive  authority  of  any  state  in  the  Union,  etc.,  shall  demand  any 
person  as  a  fugitive  from  justice  of  the  executive  authority  of  any  state,  etc.,  to 
which  such  person  shall  have  fled,  and  shall,  moreover,  produce  the  cop/ of  an 
indictment  found,  or  an  affidavit  made  before  a  magistrate  of  any  state,  eta, 
as  aforesaid,  charging  the  person  so  demanded  with  having  committed  treason, 
felony  or  other  crime,  certified  as  authentic  by  the  governor  or  chief  magistrate 
of  the  state,  etc.,  from  whence  the  prisoner  so  charged  fled,  it  shall  be  the  duty 
of  the  executive  authority  of  the  state,  etc.,  to  which  such  person  shall  have 
fled,  to  cause  him  or  her  to  be  arrested  and  secured,  and  notice  of  the  arrest  to 
be  given  to  the  executive  authority  making  such  demand,  or  to  the  agent  of 
such  authority  appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive  to 
be  delivered  to  such  agent  when  he  shall  appear."  Section  2  authorizes  such 
agent  to  transport  the  person  so  delivered  to  him  to  the  state  from  which  be 
shall  have  fled. 

For  the  proper  understanding  of  these  provisions  it  is  necessary  to  consider 
the  nature  of  the  subject-matter  thus  regulated,  and  the  existing  state  of  affairs 
at  the  time  of  the  adoption  of  the  constitution  and  the  passage  of  this  statute. 
The  duty  of  delivering  up  fugitives  from  justice,  as  between  independent  states 
and  nations,  unless  affected  by  treaty,  that  is,  by  express  contract  between 
them,  rests  wholly  on  principles  of  comity,  that  is,"upon  the  natural  inclination 
of  states  on  terms  of  amity  with  each  other  to  concede  to  each  other  such  reason- 
able favors  on  request  as  shall  not  be  inconsistent  with  their  own  interests  or 
the  rights  and  interests  of  their  own  subjects  or  citizens,  and  to  secure  for  them- 
selves a  reciprocity  of  benefits  by  the  exchange  of  such  friendly  offices.  And 
while  some  continental  jurists  have  claimed  that  the  surrender  of  fugitives  from 
justice  in  cases  of  atrocious  crime  may  be  demanded  as  a  right  by  one  state  of 
another,  this  right  has,  in  England  and  this  country,  been  denied  to  have  any 
existence.     Story  on  Conflict  of  Laws,  §  628,  and  authorities  cited ;  Opinions 
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of  Jefferson,  Monroe  and  Clay,  cited  in  Hurd  on  Hab.  Corp.  (2d  ed.),  pp.  578 
and  570.     And  see  Holmes  v.  Jennison,  14:  Pet.,  540. 

It  has  been  said  that,  "prior  to  the  American  Eevolution,  a  criminal  flying 
from  one  English  colony  into  another  found  no  protection,  but  was  arrested  by 
the  authorities  of  the  territories  into  which  he  fled  and  delivered  up  for  trial 
within  the  jurisdiction  wliere  the  offense  was  committed,  and  this  because  the 
several  colonies  formed  but  parts  of  the  same  empire,  under  a  common  sover- 
eign, and  therefore  presented  no  opportunities  for  the  conflict  of  the  rights 
and  duties  of  independent  sovereigns."  Letter  of  Judge  Bell  to  the  Governor 
of  Pennsylvania,  2  Penn.  L.  J.,  150. 

It  appears,  however,  that  the  practice  of  returning  such  fugitives,  as  between 
the  American  colonies,  rested  partly,  at  least,  on  treaties  between  the  several 
colonies.  Treaty  between  the  colonies  of  Massachusetts,  New  Plymouth  and 
Connecticut,  referred  to  by  Chief  Justice  Taney  in  Commonwealth  of  Ken- 
tucky V,  Dennison,  24  How.,  101  (§§  3615-25,  supra).  But  whatever  may  have 
been  the  practice  in  this  respect  between  the  colonies,  and  on  whatever  basis 
of  law  or  treaty  it  rested,  there  is  no  doubt  that  when  the  colonies  achieved 
their  independence  they  stood  towards  each  other,  as  regards  this  matter,  in  the 
position  of  independent  states,  and  the  surrender  of  fugitives  from  justice  be- 
came, as  with  other  sovereign  states,  purely  a  matter  of  comity,  except  so  far 
as  it  was  or  should  be  regulated  by  treaty  or  compact  between  them.  And  yet 
from  the  manner  in  which  the  country  had  been  settled,  and  from  the  artificial 
character  of  the  state  boundaries,  the  dividing  lines  between  them  having  been 
fixed  with  little  or  no  regard  to  natural  barriers  or  lines  of  defense,  running  in 
some  cases  in  the  close  vicinity  of  cities  or  large  towns,  being,  in  fact,  such 
boundaries  as  could  only  have  been  produced  or  continued  during  a  long  period 
of  peace  between  the  colonies,  the  escape  of  fugitives  from  one  of  the  states  to 
another  was  peculiarly  easy,  and  the  mischiefs  thus  resulting  threatened  not 
only  the  domestic  peace  of  the  states,  but  also  their  friendly  relations  with  each 
other,  unless  some  reasonable  regulation  thereof  was  effected.  And  when  the 
articles  of  confederation  were  adopted,  a  provision  was  made  for  the  surrender 
of  fugitives  from  justice  almost  identical  with  that  afterwards  incorporated 
into  the  constitution  of  the  United  States. 

§3631.  TJie  extradition  clause  in  the  constitution  is  imperative.  The  word 
*'  crime^^  includes  every  action  punisliable  as  crime  hy  the  laws  of  the  demanding 
state. 

The  language  of  the  constitution  is,  as  regards  the  nature  of  the  duty  to 
deliver  the  fugitive,  imperative  and  unequivocal.  '^A  person,  charged  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice  and  be  found  in  an- 
other state,  shall^  on  demand,  etc.,  be  delivered  up."  And  the  great  weight  of 
authority,  as  well  uis  the  obvious  import  of  the  language  used,  is  that  the  con- 
stitution established  an  absolute  right  to  the  surrender,  when  the  case  was  one 
coming  within  the  terms  of  the  constitution  —  that  is,  the  case  of  a  person 
charged  with  crime  —  who  had  fled  from  justice  —  and  whose  surrender  was  de- 
manded hy  the  proper  authority.  It  is  true  that  the  duty  has  been  by  the  gov- 
ernors of  some  of  the  states  treated  as  discretionary,  but  the  authorities  are 
clearly  against  this  view.  Kentucky  v.  Dennison,  24:  How.,  66.  It  has  been 
well  remarked,  in  reference  to  the  case  last  cited,  that  although  the  court  finally 
came  to  the  conclusion  that  they  had  no  jurisdiction  to  grant  the  mandamus 
prayed  for,  yet  the  views  expressed  in  that  decision  as  to  the  construction  of 
iliis  clause  of  the  constitution  possess  but  little  less  than  the  force  of  absolute 
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authoritj\  Matter  of  Voorhees.  32  X.  J.  L.  R.,  149.  And  it  is  now  settled  bv 
a  great  preponderance  of  authority,  state  as  well  as  federal,  that  the  word  crimj 
in  this  clause  of  the  constitution  embraces  every  species  of  offense  made  pun- 
ishable as  a  crime  by  the  laws  of  the  state  making  the  demand,  even  though  it 
were  not  a  crime  by  the  common  law  or  the  laws  of  other  states,  and  eren 
though  for  the  first  time  made  a  crime  by  a  law  passed  subsequently  to  the 
adoption  of  the  constitution  and  the  passage  of  this  act  of  congress. 

Therefore,  it  appears  that  the  right  to  demand  the  surrender  of  a  fugitive 
from  justice,  as  between  tiiese  states,  is  no  longer  an  imperfect  right  to  be  eon- 
ceded  as  matter  of  favor  or  comity,  or  refu>ed,  if  the  state  in  which  he  has 
taken  refuge  may  so  determine,  on  consideration  of  its  interest  or  policy,  or  its 
view  of  international  law,  nor  a  right  resting  in  the  obligation  of  a  contract 
alone,  as  by  treaty,  but  a  constitutional  and  legal  right,  having  fixed  and  well- 
ascertained  conditions.  And  the  same  instrument  or  frame  of  government, 
which  for  national  purposes  welded  the  several  states  into  a  single  country, 
brought  this  matter  and  this  obligation  within  the  purview  and  jurisdiction  of 
the  federal  authority.  As  the  constitution  is  more  than  a  compact  between 
the  states,  so  this  right  and  this  obligation,  as  secured  by  the  constitution, 
became  something  more  than  an  obligation  and  a  right  resting  in  contract  or 
treaty. 

But  the  constitution  did  not  provide  means  for  carrying  into  effect  this  pro- 
vision, and  soon  a  case  arose  between  Virginia  and  Pennsylvania,  in  which  the 
return  of  a  fugitive  was  denied,  because  congress  had  passed  no  law  pointing 
out  the  means  for  enforcing  this  provision, —  determining  how  and  on  what  offi- 
cer the  demand  should  be  made,  and  by  what  evidence  it  should  be  supported. 
Then  followed  the  act  of  1793,  now  in  question.  By  that  act  the  demand  is 
required  to  be  made  on  the  governor  of  the  state,  and  to  be  accompanied  by  a 
copy  of  the  indictment  found,  or  affidavit  before  the  magistrate,  charging  the 
crime,  certified  by  the  governor  of  the  state  making  the  demand  as  authentic. 

§  3632.  The  surrender  of  fufjitives  from  justice  is  an  executive  potoer  lodged 
in  the  goverrior. 

Independently  of  all  constitutional  and  legislative  provisions,  the  surrender 
of  fugitives  from  justice  has,  between  nations,  been  treated  as  an  executive 
power  lodged  in  the  supreme  executive  authority  of  the  state.  It  was  an  in- 
t'>rnational  concern,  rn  I  tl^e  executive  is  the  organ  of  communication  between 
one  state  and  another,  and  under  the  first  treaty  with  Great  Britain,  in  the 
case  of  Robbins,  the  power  of  the  president  to  surrender  a  fugitive  from  jus- 
tice, whose  extradition  was  claimed  under  a  treaty  which  is  declaretl  by  the 
constitution  to  have  the  force  of  law,  was  held  by  the  concurring  authority  of 
the  executive  department  of  the  government,  the  house  of  representatives  and 
the  district  court  of  the  United  States  for  the  district  of  South  Carolina  to  be 
exclusively  an  executive  power  and  duty  in  the  absence  of  any  legislative  regula- 
tion. See  statement  of  this  case  in  Ilurd  on  Habeas  Corpus,  2d  ed.,  pp.  58S^8S 
See,  also,  Holmes  v.  Jennison,  supra.  Although  this  case  provoked  great  discus* 
sion,yet  the  result  shows  how  strongly,  at  that  time,  the  opinion  prevailed  that 
this  was  essentially  an  executive  power.  While  congress  had  a  considerable  lati- 
tude of  choice  as  to  the  means  to  be  employed  to  enforce  this  constitutional  obli- 
gation and  right,  it  saw  fit  to  preserve,  as  nearly  as  possible,  the  existing  methods 
as  to  dealing  with  the  subject,  devolving  the  duty  of  performing  the  obligation 
on  the  supreme  executive  authority  of  the  state  where  the  fugitive  might  be 
found.     As  to  the  evidence  to  be  produced  to  him  that  the  party  deraainied  is 
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charged  with  crime,  the  mode  of  proof  is  particularly  prescribed  and  limited  by 
the  act  itself.  It  must  be  by  a  copy  of  an  indictment  or  affidavit  certified  by 
the  governor  of  the  state  making  the  demand  as  authentic.  Under  this  statute 
clearly  no  other  evidence  is  sufficient  or  can  be  received  by  the  governor  on. 
whom  the  demand  is  made  as  sufficient  in  proof  of  the  fact  that  such  indict- 
ment or  affi.davit  exists  as  the  basis  of  the  charge  of  crime.  The  constitution 
provides  that  "  full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state,  and  congress  may,, 
by  general  laws,  prescribe  the  manner  in  w^hich  acts,  records  and  proceedings 
shall  be  proved,  and  the  effect  thereof."  Congress  has,  by  general  laws,  pro- 
vided the  mode  of  proving  in  one  state  the  judicial  records  of  another  state,, 
but  it  was  clearly  competent  for  congress,  by  a  general  law,  to  provide  what 
should  be  the  mode  of  proving  an  indictment  or  other  judicial  proceeding  for 
the  purpose  of  these  extradition  proceedings,  and  congress  having  legislated 
thereon,  the  authentication  by  the  governor  of  the  copy  is  clearly  the  mode 
provided  by  general  law  for  this  purpose,  and  such  authentication  imports 
absolute  verity,  and  no  other  authentication  is  necessary  to  enable  the  gov- 
ernor to  act  under  the  statute,  although  for  other  purposes  congress  has  pro- 
vided a  different  mode  of  proving  stale  records.  This  disposes  of  the  claim 
that  a  copy  of  the  indictment  certified  by  the  clerk  of  the  court  with  the 
accompanying  certificate  of  the  judge  must  be  produced  either  to  the  governor 
or  to  this  court  in  proof  of  the  fact  that  the  party  is  charged  with  crime. 

§  3633.  Where,  in  an  extradition  case^  a  j^erson  has  been  arrested  under  the 
warrant  of  the  governor,  he  is  not  entitled  to  have  a  copy  of  the  indictment  pro- 
duced, nor  to  a  writ  of  certiorari  to  the  governor  requiring  the  production  of  the 
papers. 

And  upon  the  question  whether  the  warrant  of  the  governor  is  conclusive 
evidence  in  this  proceeding  that  the  party  named  in  the  warrant  stands  charged 
with  crime  in  the  state  demanding  his  surrender,  I  am  of  opinion  that  both 
on  reason  and  authority  the  warrant  is  conclusive.  The  statute  itself  especially 
provides  that  the  governor  shall  cause  the  party  to  be  arrested  and  delivered 
up.  It  makes  no  provision  for  any  other  proceedings  whatever  subsequent  to 
the  issue  of  the  mandate  of  the  governor  except  the  delivery  of  the  party  and 
his  removal  by  the  agent  of  the  demanding  state.  It  may  well  be  assumed 
that  in  devolving  this  duty  and  responsibility  on  the  highest  executive  officer 
of  the  state,  congress  understood  that  they  were  making  a  suitable  provision 
for  securing  the  careful  execution  of  the  duty  under  circumstances  calling  for 
great  caution  and  circumspection.  The  governors  of  these  states  were  the  rep- 
resentatives of  the  sovereignty  of  the  states,  so  far  as  it  still  existed  in  a  quali- 
fied form.  They  were  aided  in  their  positions  by  high  legal  officials,  and  ia 
some  of  the  states  had  the  constitutional  right  to  call  on  the  highest  court  in 
the  state  for  its  opinion  on  doubtful  questions  of  law.  They  were  especially 
charged  with  the  execution  of  the  laws  of  the  state,  and  might  be  assumed  to 
be  naturally  jealous  of  any  attempt  to  abuse  this  particular  right  of  demand- 
ing fugitives,  since  it  was  a  demand  for  the  surrender  of  their  own  citizens  or 
persons  found  within  the  protection  of  their  own  laws.  Not  only  is  there 
nothing  in  the  act  to  show  that  any  proceedings  subsequent  to  the  issue  of  the 
warrant  w^re  contemplated  to  give  full  authority  for  the  arrest  and  removal 
of  the  party,  but  there  is  nothing  in  the  act  requiring  the  governor  issuing  the 
warrant  to  attach  thereto  the  evidence  or  copies  of  the  evidence  on  which  he 
acted,  nor  since  the  passage  of  the  act  has  the  practice  obtained,  so  far  as  ap- 
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pears,  of  altaching  such  copies.  This  uniform  practice  of  eighty-five  years  is 
strong  proof  that  no  such  copies  are  necessary  to  accompany  the  vrarranr. 
Moreover,  neither  by  this  act,  nor  by  any  other,  is  any  process  given  for  com- 
pelling the  governor  of  a  state  to  perf  jrm  a  federal  duty  or  obligation  devolved 
upon  him  by  a  federal  law.  In  this  very  matter  the  supreme  court  of  the 
United  States  have  held  that  while  the  duty  of  surrender  is  absolute  and  a 
mere  ministerial  duty,  yet  that,  especially  in  view  of  the  nature  and  dignity  of 
the  office  of  governor  and  the  great  public  mischiefs  that  would  result  from  the 
exercise  of  such  coercive  powers  against  him,  the  federal  government  has  not 
in  any  of  its  departments  the  power  to  issue  the  writ  of  mandamus  against  . 
him  to  compel  the  issue  of  the  warrant.  Kentucky  v.  Dennison,  ut  supra.  It 
is  suggested  in  the  present  case  that  this  court  can  issue  a  writ  of  certiorari 
against  the  governor,  to  compel  the  production  of  this  record,  but  the  objec- 
tions stated  in  the  case  last  cited  against  a  mandamus  apply  with  equal  or  still 
greater  force  to  the  exercise  of  such  a  power  by  this  court.  Nor  can  the 
governor  of  the  state  be  regarded  as  in  the  position  of  an  inferior  tribunal  or 
magistrate  to  whom  the  writ  of  certiorari  will  issue  in  aid  of  a  writ  of  Iiabeas 
corpus.  In  the  performance  of  this  duty,  he  does  not  act  as  an  inferior  magis- 
trate, but  as  the  representative  of,  and  the  officer  vested  with,  the  executive 
authority  of  the  state,  and  not  as  a  federal  officer  or  magistrate. 

Speaking  of  the  governor's  dut}'  to  issue  the  warrant,  Chief  Justice  Taney 
says:  "The  act  does  not  provide  any  means  to  compel  the  execution  of  this 
duty,  nor  inflict  any  punishment  for  neglect  or  refusal  on  the  part  of  the  execu- 
tive of  the  state;  nor  is  there  any  clause  or  |)rovision  in  the  constitution  which 
arms  the  government  of  the  United  States  with  this  power.  Indeed,  such  a 
power  would  place  every  state  under  the  control  and  dominion  of  the  general 
government,  even  in  the  administration  of  its  internal  concerns  and  reserved  t 
rights.  And  we  think  it  clear  that  the  federal  government,  undjr  the  constitu- 
tion, has  no  p^wer  to  impose  on  a  state  officer  as  such  any  duty  whatever  and 
compel  him  to  perform  it;  for  if  it  possessed  this  power  it  might  overload  the 
officer  with  duties,  which  would  fill  up  all  his  time  and  disable  him  from  perform- 
ing his  obligations  to  the  state,  and  might  impose  on  him  duties  of  a  character 
incompatible  with  the  rank  and  dignity  to  which  he  was  elevated  by  the  state." 
"  But  if  the  governor  of  Ohio  refuses  to  discharge  this  duty  [i.  e.,  "  the  obliga- 
tion on  the  state  to  carry  into  execution  "  this  law]  there  is  no  power  delegated 
to  the  general  government,  either  through  the  judicial  department  or  any  other 
department,  to  use  any  coercive  means  to  compel  him."  And  if  it  was  not  within 
the  contemplation  of  congress  that  any  coercive  measures  should  be  used 
against  the  governor  to  compel  the  performance  of  the  principal  duty  involved, 
namely,  the  issuing  of  the  warrant,  it  is  not  supposable  that  it  was  within 
their  contemplation  that  any  coercive  measures  would  or  could  be  used  to  com- 
pel the  performance  of  any  other  duty  that  might  devolve  upon  him  as  an  in- 
cident to,  or  result  of,  the  performance  of  such  principal  duty.  And  if  the 
issue  of  a  mandamus  by  the  supreme  court  against  a  governor  might  lead  to 
imposing  on  him  duties  inconsistent  with  the  performance  of  the  duties  of  his 
office  of  governor  of  the  state  and  with  the  dignity  of  his  position,  yet  more 
unseemly  and  improper  would  be  the  attempt  of  an  inferior  court  of  the  United 
States  to  subject  him  to  the  process  of  ceriioriari  to  compel  the  prcnluction  of 
papers  with  the  consequences  which  must  flow  from  his  refusal,  of  his  being 
treated  by  the  court  as  in  contempt.  The  total  want  of  power  to  compel  the 
production  of  the  papers  on  which  the  governor  acted  is  itself  a  strong  argu- 
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ment  against  the  intention  of  congress  to  make  the  governor's  determination 
subject  to  review  by  the  courts. 

The  relations  in  which  the  states  stood  to  each  other  at  the  time  of  the  for- 
mation of  the  constitution,  and  the  relations  which  that  constitution  created 
between  them,  as  known  and  understood  at  the  time  of  the  passage  of  the  act, 
make  it  not  improbable  nor  unreasonable  to  suppose  that  the  warrant  of  the 
governor  should  on  this  question  of  the  fact  and  sufficiency  of  the  charge  be 
made  conclusive  within  the  intention  of  congress,  even  though  the  effect  of  it  is 
that  the  party  should,  when  arrested  on  the  warrant,  be  deprived  of  an  oppor- 
tunity to  contest  that  fact  on  habeas  corpus  in  the  state  in  which  he  is  arrested. 
The  prior  relations  of  the  states  were  friendly.     They  had  recently  won  their 
independence  by  a  war  in  which  they  had  acted  together.    Their  territories  were 
largely  settled  by  people  from  the  same  country,  and  in  all  of  them  the  system 
of  the  common  law  of  England  obtained,  by  which  all  persons  restrained  of 
their  liberty  had  free  access  to  the  courts  on  habeas  corpus,  to  inquire  into  the 
cause  of  their  detention.     And  the  people  of  these  states  had  entered  by  this 
constitution  into  "a  more  perfect  union,"  among  the  declared  objects  of  which 
were  "  to  establish  justice,  insure  domestic  tranquillity  and  promote  the  general 
welfare."     The  thirteen  states  thereby  became  one  nation,  in  all  parts  of  whose 
territory  the  citizens  of  each   were  to  have  the  rights  and  immunities  of  citi- 
zens of  that  common  country,  and  were  not  to  be  in  any  of  the  states  in  the 
position  of  strangers  and  foreigners.     Considering  that  all  the  disadvantage 
that  results  from  the  conclusiveness  of  the  warrant  of  the  governor  on  this 
point  is  that  the  alleged  fugitive  is  thereby  removed  to  another  state  of  the 
Union,  where  he  has  open  to  him  still  the  privileges  of  habeas  corpus,  and  a 
trial  according  to  the  methods  and  under  the  securities  of  a  system  of  law 
similar  to  that  prevailing  in  his  own  state,  and  where  all  his  privileges  of  citi- 
zenship remain,  and  considering  the  existing  relations  of  the  states,  there  was 
neither  such  hardship  nor  such  apparent  risk  of  injustice  as  to  have  created 
any  reasonable  apprehension  that  such  an  arrangement  imperiled  or  »put  in 
jeopardy  the  life  or  liberty  of  the  citizen,  or  was  liable  to  subject  him  to  any 
unreasonable  detention  or  inconvenience  beyond  what  was  essential  to  a  proper 
regard  to  the  public  safety  and  the  orderly  administration  of  public  justice. 
The  unhappy  differences  that  have  since  arisen  between  the  several  parts  of  the 
Union,  and  which   might  have  suggested  danger  to  life  or  liberty  in  this  ar- 
rangement, did  not  then  exist,  and  cannot  have  been  had  in  view  by  the  con- 
gress which  framed  this  law. 

§  3634.  Recitals  of  the  warrant,  how  far  conclusive  as  to  the  crime  charged. 
In  the  treatment  of  this  subject  it  is  not  to  be  overlooked  that  this  is  in  the 
nature  of  a  national  police  regulation,  and  that  the  arrest,  detention  and  removal 
of  the  alleged  offender  are  not  for  the  purpose  of  punishment,  but  for  purposes 
preliminary  to  trial,  and  for  the  securing  of  persons  against  whom  there  is  prob- 
able cause  to  believe  that  they  are  offenders  against  the  laws,  and  that  this 
provision  of  the  constitution  and  this  act  of  congress  are  based  upon  the 
theory  that  as  between  these  states  the  proper  place  for  the  inquiry  into  the 
question  of  guilt  or  innocence  is  the  state  where  the  oflfense  is  alleged  to  have 
been  committed. 

In  view,  then,  of  the  nature  of  the  right  and  obligation  sought  to  be  enforced 
by  this  statute,  of  the  prior  history  of  the  subject-matter,  of  the  terms  of  the 
law  itself  and  the  practice  under  it,  of  the  character  and  dignity  of  the  office 
of  the  governor  on  whom  the  duty  of  determining  the  question  prior  to  the 
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issue  of  the  warrant  devolved,  of  the  security  against  abuse  afforded  bj'  his 
position,  responsibility  and  surroundings,  of  the  evident  impossibility  of  issu- 
ing process  to  review  his  decision,  and  of  the  relation  between  the  states  before 
and  at  the  time  of  the  enactment  of  the  law,  and  of  the  purpose  and  effect  of 
the  warrant  of  removal,  I  think  that  the  recital  of  the  warrant  was  intendeJ 
by  congress  to  be  conclusive  as  to  the  charge  of  crime  made  against  the  al- 
leged fugitive,  and  that  the  refusal  of  Governor  Robinson  to  furnish  to  the 
petitioner  the  requisition  and  accompanying  copy  of  indictment  for  the  pur- 
pose of  the  proposed  review  of  this  decision  by  this  court  was  iu  entire  accord- 
ance with  the  proper  view  of  his  official  duty  under  the  act  of  congi'ess  in 
question. 

As  a  question  of  authority,  the  decisions  of  the  courts  are  conflicting.  In 
State  V.  Buzine,  4  Harr.  (Del.),  572,  Ch.  Justice  Booth  held  the  warrant  con- 
clusive, disposing  of  the  matter  in  the  following  language:  " These  matters 
are  intrusted  to  the  judgment  of  the  executive  upon  whom  the  demand  is 
made;  and  if  his  mind  is  fully  satisfied  in  regard  to  them,  the  act  of  congress 
makes  it  his  imperative  duty  to  cause  the  fugitive  to  be  arrested  and  delivered 
up  to  the  regularly  constituted  agent  of  the  state  from  which  he  fled.  The 
warrant  of  the  executive  under  the  great  seal  of  the  state,  reciting  the  facts 
necessary  under  the  act  of  congress  to  give  him  jurisdiction  of  the  case,  would, 
in  my  opinion,  at  the  hearing  of  the  habeas  corpus^  be  conclusive  evidence  o: 
the  existence  of  those  facts,  of  his  judgment  in  relation  to  them,  and  of  u 
compliance  with  the  constitution  of  the  United  States  and  the  act  of  congress. 
No  investigation,  therefore,  in  such  a  case,  can  be  made  be3^ond  the  warrant  of 
the  executive,  and  no  examination  into  the  facts  and  circumstances  of  the 
alleged  offense  with  which  the  party  stands  charged."  "  In  the  present  case, 
the  return  fully  sets  forth  copies  of  all  the  documents  transmitted  by  the  gov- 
ernor of  Pennsylvania  to  the  executive  of  this  state,  and  the  appointment  of 
Scbremer  as  the  agent  of  the  state  of  Pennsylvania  to  receive  the  petitioner 
as  a  fugitive  from  justice  and  to  carry  him  to  that  state.  It  appears  that  all 
the  requisites  of  the  act  of  congress  have  been  complied  with.  No  suggestions 
or  exceptions  have  been  made  to  the  return.  It  is  therefore  admitted  to  be 
true.  And  although  my  belief  is,  that  the  alleged  offense  with  which  the 
petitioner  is  charged  is  the  same  which,  upon  examination  of  witnesses  at  the 
hearing  of  the  former  habeas  corpus^  clearly  appeared  to  be  a  breach  of  trust 
and  not  a  larceny,  he  must  be  remanded  because  the  return  in  this  case  is 
conclusive.  When  taken  to  Pennsylvania,  he  can  obtain  relief,  if  the  circum- 
stances of  his  case  entitle  him  to  it,  by  suing  out  the  writ  of  habeas  corpu»J*^ 

The  same  view  of  the  nature  of  the  obligation  and  the  imperative  duty  to 
make  the  surrender  is  declared  in  the  following  cases,  in  which,  however,  the 
exact  point  now  in  question  was  not  directly  involved,  but  from  the  views 
therein  expressed  the  conclusiveness  of  the  governor's  determination  is  prop- 
erly to  be  inferred:  Commonwealth  of  Kentuckj'  v,  Dennison,  24  How.,  (56 
(§§  3615-25,  supra)]  Johnson  v.  Eeilly,  13  Ga.,  98;  Matter  of  Voorhies,  32  N. 
J.  L.  R,  141.  In  the  case  of  The  People  ex  rel,  Lawrence  v,  Brady,  56  N.  Y.^ 
182,  the  majority  of  the  court  of  appeals  of  New  York  do  indeed  express  thv.' 
opinion  that  on  habeas  corpus  against  the  sheriff  holding  an  alleged  fugitive 
under  the  governor's  warrant,  it  is  competent  for  the  court  to  go  behind  the 
warrant  and  inquire  into  the  fact  and  sufficiency  of  the  charge  of  crime  upon 
the  evidence  presented  to  the  governor,  that  is  to  say,  the  requisition  of  the 
governor  of  the  demanding  state,  and  accompanying  papers,  and  in  that  case 
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they  discharged  the  prisoner  on  the  ground  that  such  papers  did  not  show  that 
the  facts  alleged  in  the  affidavit  accompanying  the  requisition  constituted  a 
crime  by  the  law  of  Michigan,  the  demanding  state;  but  it  weakens  the  force 
of  this  authority,  that  the  point  of  the  conclusiveness  of  the  recitals  in  the 
warrant  was  not  urged  upon  the  court  on  the  argument,  and  that  the  case  was 
submitted  by  counsel  as  turning  upon  the  question  whether  the  affidavit  did 
charge  a  crime  by  the  law  of  Michigan.  See  argument  of  the  district  attor- 
ney, p.  186.  The  courfsays  (p.  186):  "It  was  not  claimed  by  the  counsel 
for  the  people,  that,  if  the  papers  were  defective  and  insufficient,  it  was  not 
competent  for  the  court  to  take  cognizance  of  the  question  and  discharge  the 
prisoner."  It  is  noticeable  also  that,  by  the  pleadings,  the  papers  on  which  the 
governor  acted  were  voluntarily  brought  before  the  court,  and  by  the  demurrer 
to  the  traverse  their  insufficiency  appears  to  have  been  admitted.  The 
court  also  alludes  to  the  fact  that  there  was  no  indictment  against  the 
prisoner,  but  an  affidavit  only  (p.  188).  Now  in  some  of  the  cases  a  dis- 
tinction has  been  taken  between  a  case  based  upon  affidavit  and  one  based 
upon  indictment;  that  in  the  latter  case  the  authentication  of  the  demand- 
ing governor  is  evidence  that  the  facts  charged  constitute  a  crime  in  the  de- 
manding state,  and  in  the  former  case  it  is  not.  This  distinction  seems  to  be 
based  on  the  circumstance  that  an  indictment  is  everywhere  recognized  as 
the  proper  mode  of  proceeding  for  a  crime,  and,  therefore,  that  the  fact  that  the 
charge  has  been  made  in  that  form  is  to  be  taken  in  itself  as  showing  that  the 
facts  constitute  a  crime,  that  is,  an  indictable  offense.  How  far  this  distinction 
may  have  influenced  the  court  of  appeals  in  reaching  the  conclusion  they  came 
to  in  that  particular  case,  and  whether  they  would  hold  the  same  rule  in  case  it 
appeared  that  an  indictment  against  the  party,  duly  authenticated,  accompanied 
the  requisition,  cannot  with  certainty  be  gathered  from  their  opinion.  Judgo 
Grover  dissented  from  the  conclusions  of  the  court.  The  court  says:  "  Courts 
have  exercised  the  right  to  interfere  and  to  examine  the  grounds  upon  which 
the  executive  warrant  in  such  cases  has  issued,  and  the  jurisdiction  is  justified 
both  by  reason  and  authority."  They,  however,  do  not  give  the  reasoning  by 
which  they  claim  to  justify  it,  and  they  refer  for  the  authority  relied  on  only 
to  the  cases  of  JEb  parte  Smith,  3  McL.,  121  (§§  3609-14,  supra),  and  la  re 
Clark,  9  Wend.,  219.  The  case  of  In  re  Clark  does  not,  in  my  judgment,  sup- 
port the  position  taken  by  the  learned  court.  It  is  true  that,  in  that  case,  the 
court  examined  and  found  sufficient  the  facts  alleged  in  the  affidavits  accom- 
panying the  requisition,  as  charging  a  crime  under  the  laws  of  Rhode  Island; 
the  court  did  not  discuss  nor  decide  the  point  now  in  question,  and,  so  far  as 
its  opinion  on  that  point  can  be  inferred  from  the  language  of  Chief  Justice 
Savage,  it  would  seem  to  be  adverse  to  the  position  taken  by  the  learned  coun- 
sel for  the  petitioner.  The  papers  were  voluntarily  laid  before  the  court,  and 
it  is  to  be  observed  that  the  charge  was  by  affidavit  and  not  by  indictment. 
And  it  certainly  is  not  so  well  settled  by  authority  that  the  authentication  by 
the  governor  of  an  affidavit  charging  the  party  is,  under  the  statute,  to  be 
taken  as  conclusive  proof  that  the  facts  charged  in  the  affidavit  constitute  a 
crime  in  the  demanding  state,  where  those  facts  do  not  constitute  a  crime  at 
common  law,  as  it  is  in  case  of  an  indictment  so  authenticnted.  That  question, 
however,  does  not  arise  in  this  case,  since  the  offense  charged  here  is  by  indictment 
for  burglary^  an  acknowledged  felony  at  common  law.  The  case  of  Ex  parte 
Smith,  3  McL.,  121,  undoubtedly  gives  some  support  of  authority  to  the  posi- 
tion that  this  court  may  go  behind  the  warrant  and  inquire  whether  the  prisoner 
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is  a  fugitive  from  justice.  There  was,  however,  this  peculiarity  about  the 
offense  charged :  It  was  a  charge  against  Smith,  the  Mormon  prophet,  for  being 
accessory^  hefore  the  fact,  to  a  murder  committed  in  Missouri,  and  it  was  not 
alleged  in  the  affidavit  that  he  was  in  Missouri  at  the  time  of  the  commission  of 
the  ofTense;  nor  was  his  presence  at  the  time  and  place  of  the  alleged  offense 
necessarily  to  be  inferred  from  tiie  nature  of  the  charge,  if  the  charge  itself 
was  true.  "Whether  the*  question  of  the  party  demanded  having  in  fact  fled 
from  the  justice  of  the  demanding  state  is,  under  the  act  of  congress,  submitted 
to  the  conclusive  determination  of  the  governor  on  whom  the  demand  is  made, 
or  whether  he  can  receive  any  evidence  on  that  point  outside  of  the  papers 
submitted  to  him  by  the  governor  of  the  demanding  state,  are  questions,  how- 
ever, that  do  not  arise  in  the  present  case,  since  the  offense  charged  is  on^ 
which  necessarily  implies  the  actual  presence  of  the  party  indicted  within  the 
jurisdiction  of  the  demanding  state  at  the  time  of  the  alleged  offense,  and  the 
better  opinion  seems  to  be  that,  where  such  a  charge  by  indictment  is  duly 
authenticated  by  the  demanding  governor,  and  the  party  indicted  is  in  fact 
found  in  another  state,  this  is  certainly  sufficient  prima  facie  evidence  of  his 
having  fled  from  justice  within  the  meaning  and  for  the  purposes  of  this  statute, 
perhaps  conclusive  on  the  court  upon  hahecm  corj?us,  if  not  on  the  governor.  And 
in  this  case  the  prisoner  has  not  overcome  this  prima  facie  case.  So  far  as  the 
cases  of  People  ex  reL  Lawrence  v.  Brady  and  Ec  parte  Smith  are  opposed  to  the 
views  above  expressed,  I  think  th.\v  are  not  sustained  by  reason  or  by  the 
weig!  *  t)f  authority.  The  People  v.  Brady,  though  followed  by  the  general  term 
of  the  first  department,  w£.s  in  conflict  with  the  view  of  the  judges  of  the  su- 
premo court  in  that  department,  and  its  correctness  on  this  point  is  still  quesr- 
tioned  by  them.  People  ex  rel.  Connors  v.  Eeilly,  11  Hun,  94r.  The  case  of 
Senator  Patterson  before  Judge  Humphreys  of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  also  referred  to,  seems  to  have  turned  on  the  question 
whether  a  person  sent  by  a  state  to  congress  as  its  senator  can  be  held  to  have 
fied  from  that  state  within  the  meaning  of  the  act  of  congress.  How  that  fact 
was  brought  before  the  court  does  not  appear  in  the  copy  of  the  opinion  fur- 
nished me.  Other  cases  were  cited  upon  the  argument  which  it  is  unnecessary  to 
discuss  in  detail.  In  re  Hay  ward,  1  Sandf.  S.  C,  702;  In  re  Solomon,  1  Abb. 
Pr.  (N.  S.),  347;  In  re  Washburn,  4  Johns.  Ch.,  106;  In  re  Leiand,  7  Abb.  Pr. 
(N.  S,),64;  State  v.  Howell,  Charlton  (Ga.),  20;  Kingsbury's  Case,  106  Mass.; 
Brown's  Case,  112  Mass.,  409;  Dow's  Case,  18  Penn.,  37;  Com.  v.  Deacon,  10 
S.  &  R,  125;  Vallid  v.  Sheriff,  2  Mo.,  26;  In  re  Greenough,  31  Vt.,  279.  See 
also  a  discussion  of  the  statute,  6  Penn.  L.  J.,  417.  It  is  not  intended  in  this 
opinion  to  pass  on  the  question  whether  the  requisition  itself  is  sufficient  evi- 
dence to  the  governor  of  the  state  on  which  the  demand  is  made  that  the  party 
charged  has  fled  from  justice,  where  the  indictment  or  affidavit  does  not  ex- 
pressly or  by  necessary  implication  charge  that  the  party  accused  was  within 
the  jurisdiction  of  the  demanding  state  at  the  time  of  the  commission  of  the 
alleged  offense.  There  is  a  class  of  cases,  of  which  Ex  parte  Smith  was  one, 
apparently  wholly  outside  the  purview  of  the  constitution  and  act  of  congress, 
inasmuch  as  the  party  cannot  be  said  to  have  fled  from  the  state  making  the 
demand.  These  cases  are  those  in  which  a  state  has  assumed  jurisdiction  to 
make  an  offense  indictable  although  the  party  charged  was  not  then,  and  per- 
haps never  was,  within  the  state,  as,  for  instance,  for  a  murder  where  the  fatal 
blow  was  struck  outside  the  state  but  the  injured  party  died  within  the  state. 
Perhaps  the  only  and  the  proper  remedy  of  a  party  arrested  under  such  a  warrant 
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in  such  a  case  is  to  apply  to  the  governor  for  a  revocation  of  the  warrant.  All 
that  is  necessary  to  hold  in  this  case  as  to  this  point,  of  the  party  having  fled 
from  justice,  is  that  where  it  appej^rs  by  the  recitals  in  the  warrant  that  the  gov- 
ernor had  before  hira  aduly  authenticated  copy  of  an  indictment  against  the  party 
for  an  offense,  the  commission  of  which  necessarily  implies  the  presence  of  the 
party  at  the  time  and  place  of  the  alleged  offense,  and,  as  was  the  case  here,  no 
«viflence  is  offered  tending  to  show  that  the  party  is  not  a  fugitive  from  jus- 
tice, ho  is  properly  held  under  the  warrant.  It  is  not  intended  to  be  intimated 
that  evidence  that  the  party  never  was  within  the  jurisdiction  of  the  de- 
manding state  would,  if  offered,  be  admissible  on  habeas  corpus  after  the  ar- 
rest on  the  warrant.  One  obvious  objection  that  might  be  urged  to  the 
admission  of  such  evidence  is,  that  it  would  be  apparently  trying  the  question 
of  an  alihiy  one  of  the  possible  defenses  of  the  party  on  his  trial  for  the  crime 
alleged,  which,  as  involved  in  the  question  of  his  guilt  or  innocence,  it  may 
have  been  the  design  of  the  constitution  and  the  act  of  congress  to  remit  for 
trial  exclusively  to  the  state  in  which  the  party  stands  charged  with  having 
committed  the  offense.  And  another  objection  might  be  urged,  that  congress 
has  apparently  submitted  the  question  whether  the  party  charged  has  fled  from 
justice  to  the  determination  of  the  governor  alone. 

§  3635.  The  identity  of  the  prisoner  is  always^  in  extradition  cases,  on  habeas 
corpus,  an  open  question. 

The  question  of  the  identity  of  the  party  arrested  with  the  party  described 
as  the  alleged  fugitive  in  the  mandate  of  the  governor  is  of  course  always 
open  to  inquiry  on  habeas  corpios,  since  that  is  simply  the  question  whether 
the  mandate  has  been  executed  against  the  party  named  therein;  but  on 
this  question  the  fact  has  been  determined  against  the  petitioner  on  the  evi- 
dence.    The  writ  must  be  dismissed  and  the  prisoner  remanded. 

IN  RE  JACKSON. 
(District  Court,  Western  District  of  Michigan:  2  FHppin,  183-190.    1878.) 

Opinion  by  Withet,  J. 

Statement  of  Facts. —  The  constitutional  provision  that  "  a  person  charged 
in  any  state  with  crime,  who  shall  flee  from  justice  and  be  found  in  another 
state,  shall,  on  demand  of  the  executive  authority  of  the  state  from  which 
he  fled,  be  delivered  up  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime,"  is  supplemented  by  an  act  of  congress  providing  the  mode  of  effecting 
the  extradition.  The  act  of  1793,  Revised  Statutes,  section  5278,  provides 
that  "Whenever  the  executive  authority  of  any  state  demands  a  person  as 
a  fugitive  from  justice  of  the  executive  authority  of  a  state  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  indictment  found,  or  an  affidavit 
made  before  a  magistrate,  charging  the  person  demanded  with  having  com- 
mitted a  crime,  certified  as  authentic  by  the  governor  of  the  state  from  whence 
the  person  so  charged  has  fled,  it  shall  be  the  duty  of  the  executive  of  the 
state  to  which  such  person  has  fled  to  cause  him  to  be  arrested  and  secured, 
and  to  cause  notice  of  his  arrest  to  be  given  to  the  executive  authority  of 
the  state  making  such  demand,  or  to  the  agent  of  such  authority  appointed 
to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear." 

1.  It  must  appear  and  be  shown  that  the  person  has  fled  from  the  demanding 
state  and  from  justice.     2.  The  person  must  be  demanded  by  the  governor  ot" 
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such  other  state  as  a  fugitive  from  justice.  3.  A  copy  of  indictment  found,  or 
aflidavit,  etc.,  charging  the  person  with  crime  must  be  presented  and  be  certi- 
fied as  authentic. 

« 

These  things  being  made  to  appear  to  the  executive  of  this  state,  it  becomes 
his  duty  ^*  to  cause  the  person  to  bo  arrested  and  secured  for  the  purposes  of 
rendition.  What  was  shown  to  the  executive  of  the  state  of  Michigan  upon 
the  application  for  the  warrant  of  extradition  is  not  before  the  court. 

§  3636.  Right  to  the  writ  of  habeas  corpus, 

Jackson  has  petitioned  for  a  writ  of  habeas  corpus  upon  the  alleged  ground 
that  he  has  been  arrested  and  is  hold  in  custody  in  violation  of  the  constitution 
and  laws  of  the  United  States,  s|)ecifying  several  causes.  R.  S.  U.  S.,  sea  753. 
Every  citizen  deprived  of  his  liberty  is  entitled,  upon  petition  setting  forth  a 
sufficient  showing,  to  the  writ  in  order  that  the  cause  of  his  arrest  and  detention 
may  be  inquired  into.  To  the  writ  IloUis  C.  Pinkhara,  having  said  Jackson  in 
custody,  has  made  return  that  he  is  the  agent  of  the  state  of  Massachusetts, 
named  in  the  warrant  of  the  executive  of  Michigan,  and  to  him  directed,  a 
copy  of  which  warrant  is  made  part  of  the  return;  that  by  virtue  thereof  he,  as 
such  agent,  has  said  Jackson  in  custody,  and  that  the  true  cause  of  such  im- 
prisonment and  detention  of  Jackson  is  set  forth  and  fully  appears  in  said  war- 
rant. The  right  to  hold  the  relator  depends  wholly  upon  the  sufficiency  of  the 
warrant  of  extradition  on  its  face,  and  nothing  else,  and  with  our  present  views 
we  should  not  be  disposed  to  look  behind  the  warrant.  The  warrant  recites 
proceedings  anterior  to  its  issuance,  and  upon  which  the  executive  based  his 
action,  with  a  view  to  show  thsit  prima  facie  the  requirements  of  the  act  of 
congress  had  been  complied  with,  which  made  it  the  duty  of  the  governor  to 
issue  his  warrant  of  extradition.  Among  other  things  the  warrant  recites  that 
Pinkham  is  agent  of  the  state  of  Massachusetts  to  receive  and  remove  Jackson, 
the  presentation  of  an  authentic  coj^y  of  an  indictment  charging  Jackson  with 
crime  in  that  state,  and  a  demand  by  the  governor  of  that  state  on  the  execu- 
tive of  Michigan. 

The  warrant  does  not  state  that  it  has  been  satisfactorily  shown  to  the  gov- 
ernor of  Michigan  that  Jackson  has  fled  from  the  state  of  Massachusetts  or 
from  justice.  What  it  recites  on  that  subject  is  that  the  executive  of  Massa- 
chusetts *'has,  by  letters  under  his  hand  and  made  patent  by  the  great  seal  of 
the  state,  represented  to  me  that  one  Samuel  D.  Jackson  has  fled  from  justice 
in  said  state  of  Massachusetts.""  Is  this  sufficient  on  the  face  of  the  warrant 
to  show  prima  facie  that  Jackson  has  fled  from  justice  or  from  Massachusetts? 

§  3637.  What  is  necessary  to  he  shown  to  authorize  tfie  extradition  of  a  person 
charged  with  crime,  under  the  provisions  of  the  constitution.  The  certificate  of 
the  demanding  governor  is  not  evidence. 

The  constitution  declares  that  **  a  person  charged  with  crime,  who  shall  flee 
from  justice  and  be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up."  Now  it  is  maui 
fest  that  before  the  executive  of  Michigan  is  authorized  to  issue  his  warrant  to 
cause  to  be  arrested  and  secured  a  person  charged  in  another  state  with  crime, 
it  should  be  shown  by  evidence  making  a /^rmayac/f?  case  that  such  person  has 
fled  from  the  demanding  state.  This  should  be  shown  by  competent  evidence^ 
as  the  fact  of  fleeing  lies  at  the  foundation  of  the  right  to  issue  a  warra^nt  of 
extradition.  The  certificate  of  the  demanding  governor  is  no  evidence  of  the 
fact.  Neither  the  act  of  congress  nor  any  rule  of  evidence  makes  his  certifi- 
cate evidence  of  such  fact.     The  act  of  congress  makes  it  the  duty  of  the  ex- 

1052 


EXTRADITION.  —  INTERSTATE.  §  363  7. 

ecutive  of  the  state  "  to  which  such  person  has  fled  "  to  cause  him  to  be  arrested 
and  secured.  The  mere  fact  that  a  citizen  of  Michioran  has  been  charged  with 
crime  and  indicted  in  another  state  is  not  legally  sufficient  to  authorize  the 
arrest  and  extradition  of  such  citizen.  He  may  be  charged  with  crime,  and  in- 
dicted in  a  state  into  w^hich  he  has  never  entered  or  was  never  in,  and  from 
which,  therefore,  he  never  fled.  It  is  as  essential  to  the  right  of  arrest  and  ex- 
tradition to  prove  to  the  satisfaction  of  the  governor  of  Michigan  that  the  per- 
son charged  with  crime  has  fled  from  justice  as  to  prove  that  he  is  charged 
with  a  crime  in  such  other  state.  The  latter  is  sufficiently  proved  in  either  of 
the  two  methods  provided  by  the  law  of  congress;  by  copy  of  an  indictment, 
or  by  an  affidavit  made  before  some  magistrate  charging  the  person  demanded 
with  having  committed  a  crime,  certified  as  authentic  by  the  demanding  gov- 
ernor. No  provision  is  made  as  to  the  method  of  proving  that  the  person  de- 
manded as  a  fugitive  has  fled  from  justice.  But  when  the  constitution  says  a 
person  charged  with  crime  ^^who  shall  flee  from,  j ustice'*^  shall  be  delivered  up, 
the  converse  is,  that  a  person  charged  with  crime  who  shall  not  have  fled  from 
justice  shall  not  be  delivered  up  to  be  removed.  Hence  it  is  essential  that  it  be 
shown  that  the  accused  is  a  fugitive  from  justice,  and  when  such  person  repre- 
sents by  petition  to  a  court  that  he  is  unlawfully  deprived  of  his  liberty,  if  the 
court  may  act  at  all,  it  is  a  material  inquiry  whether  the  governor's  warrant  is 
prima  facie  sufficient  to  justify  the  arrest  and  removal. 

The  evidence  that  the  person  has  fled  from  justice  must  not  only  be  satis- 
factory to  the  governor,  but  must  be  legally  sufficient  before  the  executive 
authority  can  be  exercised.  He  cannot  act  upon  rumor,  nor  upon  the  mere 
representation  of  a  person,  nor  upon  the  demanding  governor's  certificate.  Id 
should  be  sworn  evidence,  such  as  will  authorize  a  warrant  of  arrest  in  any 
other  case.  Had  the  governor  of  Michigan  stated  in  his  warrant  of  arrest  and 
removal  that  it  has  been  satisfactorily  shown  to  him  that  Jackson  had  fled 
from  justice,  or  was  a  fugitive  from  justice  from  Massachusetts,  such  statement 
would  be  prima  fade  sufficient  and  possibly  conclusive.  There  are  judgments- 
which  seem  well  considered,  holding  the  warrant  would,  if  ^ri'ma  yac/e  suffi- 
cient, be  conclusive,  and  that  courts  will  not  go  behind  it  in  such  cases.  But 
it  is  manifest  if  the  warrant  fails  to  recite  or  state  any  conclusion  of  the  execu- 
tive issuing  it,  that  the  person  charged  has  fled,  and  recites  only  that  the  de- 
manding governor  has  so  represented,  that  the  warrant  is  not  legally  sufficient 
to  authorize  an  arrest  and  extradition.  It  is  a  common  principle  that  a  process 
of  arrest  must  be  legally  sufficient  on  its  face.  We  are  called  upon  to  say 
whether  the  warrant  of  extradition  \%  prima  facie  sufficient  under  the  consti- 
tution and  laws  of  congress,  and  we  are  of  opinion  that  it  is  not.  The  ques- 
tion is  in  principle  within  the  case  of  Ex  parte  Thornton,  9  Tex.,  635.  The 
warrant  recited  that  it  had  been  represented  and  made  known  by  the  demand- 
ing governor  of  Arkansas  to  the  governor  of  Texas,  that  Thornton  stands 
charged  with  the  crime  of  forgery  and  had  fled  from  justice  in  the  state  of 
Arkansas  and  taken  refuge  in  the  state  of  Texas;  it  failed  to  state  that  such 
representation  was  accompanied  by  an  authenticated  copy  of  an  indictment, 
etc.,  charging  the  relator  with  crime,  and  for  that  reason  the  warrant  was  held 
defective  and  insufficient.  That  it  showed  the  governor  of  Texas  had  acted  on 
the  mere  representation  of  the  demanding  governor.  The  exact  point  in  the 
case  at  bar  was  not  raised,  but  if  such  representation  by  the  demanding  gov- 
ernor is  not  sufficient  for  one  purpose,  it  is  not  as  to  any  other  material  fact. 

State  V,  Schlemn,  4  Harn,  5Y7,  has  been  cited.     It  \vas  ruled  in  that  case 
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that  *'the  warrant  of  the  executive,  under  the  great  seal  of  the  state,  reciting 
the  facts  necessary,  under  the  act  of  congress,  to  give  him  jurisdiction  of  the 
case,  would,  at  the  hearing  of  the  haheas  corpus^  be  conclusive  evidence  of  the 
existence  of  those  facts,  of  his  judgment  in  relation  to  them,  and  of  a  compli- 
ance with  the  constitution  of  the  United  States  and  of  the  act  of  congress."' 
This  view  has  not  always  been  acquiesced  in  by  the  courts;  but,  assuming  the 
judgment  to  be  correct,  "  iho  facts  necessary"  to  give  the  executive  jurisdic- 
tion must  be  stated  or  recited  in  the  warrant. 

Several  cases  have  been  cited  as  controlling  the  case  at  bar,  holding  certain 
things  only  are  essential  to  be  shown  to  render  it  the  duty  of  the  executive  on 
whom  the  demand  is  made  to  remand,  and  that  inasmuch  as  evidence  that  the 
party  has  fled  from  justice  is  not  stated  to  be  one  of  the  essential  matters, 
therefore  it  is  claimed  not  necessary  either  to  show  such  fact  or  to  recite  in  the 
warrant  any  conclusion  by  the  executive  as  to  the  fact.  Those  cases  were  de- 
cided on  the  questions  raised  therein,  and  are  authority  only  as  to  those  ques- 
tions. Courts  not  unfrequentl}'  lay  down  general  rules  not  necessary  to  the 
decision  of  the  case  being  considered,  and  which  therefore  often  fail  to  stand 
the  test  when  a  different  question,  not  anticipated  or  considered,  is  presented. 
The  relator  must  be  discharged.  We  do  not  suppose  his  discharge  will  have 
the  necessary  eflFect  to  defeat  his  extradition,  if  in  fact  he  has  fled  from  justice. 
Doubtless  the  executive,  upon  a  renewed  application,  can  reconsider  the  case 
and  issue  a  second  warrant,  for  which  there  is  precedent.  But  certainly  unless 
it  is  shown  that  the  relator  was  in  Massachusetts  at  or  about  the  time  when  the 
offense  is  charged  to  have  been  committed,  and  has  since  that  time  departed 
that  state,  there  would  be  no  just  or  legal  ground  for  saying  he  had  fled  from 
justice  m  Massachusetts. 

The  state  of  Massachusetts  enacts  that  no  person  should  be  surrendered  to 
the  authority  of  another  state  unless  there  is  sworn  evidence  "that  the  party 
charged  is  a  fugitive  from  justice."  In  Pennsylvania  it  is  said  the  practice  is 
to  issue  the  warrant  of  surrender  whenever  a  requisition  is  supported  by  indict- 
ment, etc.,  **and  by  an  affidavit  that  the  defendant  has  fled  from  such  state 
into  one  where  the  warrant  is  demanded."  6  Penn.  L.  J.,  412.  See,  also,  Hui-d 
on  Habeas  Corpus,  page  606,  where  it  is  said  **  there  must  be  an  actual  fleeing 
from  justice,  and  of  this  the  governor  of  the  state  of  whom  the  demand  is 
made  should  be  satisfied."  See,  also,  Ex  parte  Smith,  3  McL.,  121  (§§  3609-14, 
8U2)ra), 

The  importance  of  adhering  to  the  views  expressed  could  be  made  apparent 
by  referring  to  many  cases  where  indictments  have  been  found  in  one  state 
upon  no  evidence  or  upon  wholly  insufficient  evidence,  and  where  the  indict- 
ment subserved  no  end  of  justice.  We  have  in  mind  an  indictment  found  in  a 
neighboring  state  against  a  citizen  of  Michigan  upon  wholly  insufiicient  evi- 
dence inspired  by  revenge  and  blackmailing  purposes.  It  was  said  a  late 
governor  of  Michigan  inquired  into  the  facts  and  refused  to  issue  a  warrant. 
We  noticed  in  the  papers  of  an  adjoining  state,  not  long  since,  that  one  or  more 
indictments  had  been  found  by  a  grand  jury  without  any  evidence  whatever, 
on  request  of  a  prosecuting  officer.  Such  cases,  considering  the  facility  with 
which  indictments  are  sometimes  obtained,  afford  sufficient  justification  not 
only  to  the  executive  of  a  state  on  whom  a  demand  for  extradition  is  made, 
but  to  the  courts,  to  see  that  the  case  falls  within  the  laws. 
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IN  RE  TITUS. 
(District  Court,  Eastern  District  of  New  York:  8  Benedict,  411-419.     1876.) 

Opinion  by  Benedict,  J. 

Statea£e:nt  of  Facts. — The  petitioner,  H.  B.  Titus,  presents  his  petition  for 
a  writ  of  habeas  corpus^  directed  to  the  sheriff  of  the  county  of  Kings,  to  the 
end  that  he  may  be  discharged  from  the  custody  of  such  sheriff.  The  facts 
upon  which  the  petitioner  bases  his  demand  for  a  discharge  are  as  follows: 

,0n  the  7th  day  of  November,  the  governor  of  the  state  of  Arkansas 
commissioned  the  petitioner  to  present  to  the  governor  of  the  state  of  New 
York  the  requisition  of  the  governor  of  Arkansas,  for  the  surrender  of  a  fugi- 
tive from  justice  from  the  state  of  Arkansas,  named  Augustine  E.  McDonald, 
together  with  a  duly  authenticated  copy  of  an  indictment  found  against  the 
said  McDonald  by  the  grand  jury  of  Ashley  county,  Arkansas.  In  pursuance 
of  his  commission  and  the  instructions  of  the  governor  of  the  state  of  Arkansas, 
the  petitioner,  as  such  agent,  presented  said  requisition,  together  with  said 
authenticated  indictment,  to  the  governor  of  the  state  of  New  York,  who, 
thereupon,  issued  to  the  sheriff  of  the  county  of  Kings  his  mandate  directing 
the  arrest  of  McDonald,  and  his  delivery  to  the  petitioner,  the  agent  of  the 
state  of  Arkansas  duly  commissioned  and  authorized  to  receive  said  fugitive, 
in  accordance  with  the  laws  of  the  United  States  in  such  case  made  and  pro- 
vided. The  sheriff  of  Kings  county,  on  receipt  of  the  mandate  of  the  gov- 
ernor, arrested  McDonald  for  the  purpose  of  delivering  him  to  the  petitioner 
in  accordance  with  the  terms  of  the  mandate;  but  before  such  delivery  was 
made  the  fugitive  was  released  from  the  custody  of  the  sheriff  upon  kaheas 
corpus  issued  by  a  justice  of  the  supreme  court  of  the  state  of  New  York. 
After  being  so  released  McDonald  brought  an  action  for  malicious  prosecution 
against  the  petitioner,  and  obtained  from  the  supreme  court  of  the  state  an 
order  for  his  arrest,  in  pursuance  whereof  he  is  now  held  in  custody  by  the 
sheriff  of  Kings  county.  Being  so  detained  in  custody,  he  presents  his  peti- 
tion to  this  court,  setting  forth  the  above  facts,  and  claims  his  discharge  at  the 
hands  of  this  court,  upon  the  ground  that  he  is  detained  in  custody  by  reason 
of  acts  'committed  by  him  in  pursuance  of  the  laws  of  the  United  States,  and 
which  are  justiiSed  by  such  laws. 

Notice  of  the  application  having  been  given  to  the  attorneys  for  McDonald, 
at  whose  suit  the  petitioner  is  imprisoned,  they  have  appeared,  and,  in  opposi- 
tion to  the  petition,  deny  the  jurisdiction  of  this  court  to  issue  the  writ  of 
habeas  corpus^  upon  the  ground  that  the  acts  of  the  petitioner,  which  were  the 
foundation  of  the  action  against  him,  are  not  acts  done  in  pursuance  of  any  law 
of  the  United  States,  and  the  further  ground  that  the  indictment,  presented  to 
the  governor  of  the  state  of  New  York,  and  upon  which  he  issued  his  mandate 
to  the  sheriff,  does  not  charge  any  crime  of  which  the  grand  jury  of  Ashley 
county,  Arkansas,  could  take  cognizance;  whence  it  is  concluded  that  all  the 
proceedings  towards  the  surrender  of  McDonald  were  void,  and  afford  no 
justification  for  the  petitioner  and  no  foundation  for  the  interposition  of  this 
court. 

By  the  constitution  of  the  United  States  the  w^hole  subject  of  interstate  ex- 
tradition is  remitted  to  the  cognizance  of  the  general  government.  This  juris- 
diction of  the  government  of  the  United  States  is  exclusive.  Prigg  v. 
Commonwealth  of  Pennsylvania,  16  Pet.,  622.  The  act  of  1793,  now  section 
5278  of  the  Revised  Statutes  of  the  United  States,  provides  the  method  by 
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which  such  extradition  is  to  be  accomplished.  That  statute  authorizes  the  exec- 
utive authority  of  any  state  from  which  a  fugitive  from  justice  oiay  have  fled, 
to  demand  his  return  of  the  executive  authority  of  the  state  to  which  such 
person  has  fled,  upon  producing  to  such  executive  a  copy  of  an  indictment 
found,  or  an  affidavit  made  before  a  magistrate  of  the  state,  charging  the  per 
son  demanded  with  having  committed  treason,  felony  or  other  crime,  such  indict- 
ment or  aflidavit  to  be  certified  as  authentic  by  the  governor  or  chief  magistrate 
of  the  state  from  which  the  person  so  charged  has  fled.  Upon  receipt  of  the 
requisition  and  certified  indictment,  the  executive  authority  of  the  stale  .to 
which  such  person  has  fled  is  autliiorized  to  cause  him  to  be  arrested  and 
secured,  and  to  cause  notice  of  the  arrest  to  be  given  to  the  executive  authority 
making  the  demand,  or  to  the  agent  of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent  when  he  shall 
appear. 

§  3638.  Where  an  agent  for  tlie  extradition  of  a  fugitive  was  arrested  in  an 
action  for  malicious  pvosecutioHy  held^  that  he  was  restrained  for  an  act  done 
in  pursuance  of  a  law  of  the  United  States^  and  was  entitled  to  a  writ  of  hai^ens 
corpus. 

The  petition  and  accompanying  documents  disclose  plainly  that  the  only  acts 
charged  upon  the  petitioner,  and  because  of  which  he  is  arrested,  are  acts  per- 
formed by  him  as  the  agent  appointed  by  the  executive  of  the  state  of  Arkan- 
sas in  pursuance  of  the  commission  issued  to  him  by  such  governor,  which  acts 
are  those  prescribed  by  the  act  of  1793  as  above  stated.  The  case  of  the  peti- 
tioner, therefore,  is  that  of  a  ministerial  officer  acting  within  the  scope  of  an 
authority  conferred  upon  him  by  the  governor  of  a  state,  by  virtue  of  the  pro- 
visions of  the  act  of  1793,  who,  being  held  in  custody  by  reason  of  such  acts, 
applies  for  his  discharge  from  such  custody  by  virtue  of  the  provisions  of  law 
found  in  chapter  13,  title  13,  of  the  United  States  Revised  Statutes.  Those 
provisions  of  law  make  it  the  duty  of  the  judges  of  the  courts  of  the  United 
States  within  their  respective  jurisdictions  to  grant  writs  of  habeas  oorpics  for 
the  purpose  of  inquiring  into  the  cause  of  restraint  of  liberty,  wh^re  a  piis- 
oner  is  in  custody  for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the 
United  States.  U.  S.  Rev.  Stat.,  §  753.  The  question  therefore  is,  whether  the 
petitioner  is  in  custody  for  acts  intended  to  be  covered  by  section  753  of  the  Re- 
vised Statutes  of  the  United  States. 

It  is  contended,  in  opposition  to  the  petition,  that  acts  performed  in  aad  about 
the  surrender  of  fugitives  from  justice  are  not  acts  done  in  pursuance  of  the 
laws  of  the  United  States,  but  are  the  acts  of  a  governor  of  a  state  done  in 
discharge  of  his  duty  to  the  state  and  not  otherwise.  Reliance  is  placed  upon 
the  case  of  Commonwealth  of  Kentucky  v,  Donnison,  24  How.,  66  (§§3615-25, 
supra),  for  this  position.  But  I  do  not  find  the  position  to, be  supported  by  the 
authority  referred  to,  nor  do  I  consider  it  tenable  on  principle.  The  case  of 
Kentucky  v.  Dennison  simply  decides  that  the  supreme  court  of  the  United 
States  has  no  power  to  issue  a  mandamus  to  compel  the  governor  of  a  state  to 
cause  the  surrender  of  a  fugitive  when  demanded  by  the  executive  of  the  state 
from  which  he  has  fled.  The  question  here  raised  could  not  arise  in  that  case, 
for  the  reason  that  in  that  case  the  governor  of  Ohio  refused  to  act  at  alL 
Here  the  governors  respectively  have  acted,  and  the  acts  performed  are  those 
required  by  the  laws  of  the  United  States  to  be  performeil. 

It  seems  clear  that  the  authority  exercised  is  an  authority  conferred  by  the 
laws  of  the  United  States  «nd  by  no  other  laws.    The  supreme  court  of  the 
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United.  States,  in  Prigg  v.  Commonwealth  of  Pennsylvania,  whien  speaking  of 
the  act  of  1793,  say:  **As  to  the  authority  so  conferred  upon  state  magis- 
trates, while  a  difference  of  opinion  has  existed  and  may  exist  still  on  the  point 
in  different  states,  whether  state  magistrates  are.  bound  to  act  under  it,  none  is 
entertained  by  this  court  that  state  magistrates  may,  if  they  choose,  exercise 
that  authority  unless  prohibited  by  state  legislation."  So  in  Kentucky  v.  Den- 
nison,  where  it  was  argued  that  the  act  of  1793  must  be  held  to  speak  only  to 
state  authorities,  and  to  leave  its  execution  wholly*  to  the  authorities  of  the 
state  themselves,  and  therefore  to  be  void,  the  supreme  court,  maintaining  the 
validity  of  the  act,  declares  that  the  act  makes  it  the  duty  of  the  state  execu- 
tive to  cause  a  fugitive  from  justice  to  be  delivered  up,  and  that  "as  the  duty 
of  the  governor  of  the  state  where  the  fugitive  was  found  is  in  such  case 
merely  ministerial,  without  the.  right  to  exercise  either  executive  or  judicial 
discretion,  he  could  not  lawfully  issue  a  warrant  to  arrest  an  individual  with- 
out a  law  of  the  state  or  congress  to  authorize  it." 

'There  are  no  laws  of  the  state  to  authorize  the  acts  specified  in  the  act  of 
congress.  The  governors  and  their  agents  are  compelled,  therefore,  to  rely 
upon  the  statute  of  the  United  States  for  authority  to  do  the  acts  required 
thereby,  and  the  statute  of  the  United  States  affords  them  justification.  It 
seems  impossible,  therefore,  to  hold  that  when  they  so  act  they  act  otherwise 
than  in  pursuance  of  a  law  of  the  United  States.  In  so  acting  they  but  dis- 
cbarge an  absolute  obligation  created  by  a  law  of  the  United  States  which 
thej^  are  bound  to  perform,  and  for  which  there  is  no  other  law,  and  their  acts 
are  none  the  less  acts  done  in  pursuance  of  a  law  of  the  United  States,  because, 
as  decided  in  Kentucky  v.  Dennison,  there  is  no  power  in  the  general  govern- 
ment to  use  coercive  measures  to  compel  performance. 

This  view  of  the  scope  of  section  753  appears  to  be  in  harmony  with  the 
object  of  the  statute,  which  plainly  is  intended  to  afford  to  all  persons  arrested 
for  acts  done  in  discharge  of  obligations  to  the  United  States,  and  arising  under 
the  constitution  and  laws  thereof,  a  summary  method  of  obtaining  release  from 
unjust  imprisonment.  Certainly  those  are  entitled  to  such  protection  and  are 
clearl}'  within  the  spirit  of  the  act,  who,  in  conformity  with  a  law  of  the 
United  States,  exercise  that  portion  of  the  delicate  and  important  power  in 
respect  to  fugitives  from  justice  granted  by  the  constitution  to  the  national 
government,  which  has  been  called  into  operation  by  the  act  of  1793  —  a 
power  of  necessity  belonging  to  the  national  government,  but  which  operates 
largely,  if  not  exclusively,  in  the  interest  of  harmony  between  the  states. 
Entertaining  these  views,  which  find  support  in  the  case  of  £m parte  Smith,  8 
McL.,  131  (§§'3609-14,  8upra\  I  am  bound  to  hold  that  the  petitioner  is  en- 
tiiled  to  require  of  this  court  a  writ  of  habeas  corpus^  to  the  end  that  an  inquiry 
be  had  into  the  causes  of  the  restraint  of  his  liberty. 

A  further  question  presented  by  the  petition  has  been  discussed  upon  this 
motion  and  may  here  be  decided.  It  arises  out  of  the  matter  charged  in  the 
indictment,  which  accompanied  the  requisition  of  the  governor  of  Arkansas 
and  disclosed  the  judicial  proceeding  in  Arkansas  upon  which  the  surrender  of 
the  fugitive  was  demanded.  The  contention  upon  the  indictment  is,  that  it  is 
an  indictment  found  by  the  grand  jury  of  Ashley  county,  Arkansas,  and  under- 
takes to  charge  McDonald  with  a  crime  not  cognizable  by  any  court  of  the 
state  of  Arkansas,  the  charge  being  subornation  of  perjury,  committed  within 
such  state,  in  procuring  one  Martin  to  commit  wilful  perjury  within  said  state 
before  a  United  States  commissioner,  in  a  deposition  taken  by  such  cotnmis- 
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sioner  to  be  used  in  an  action  then  pending  batwejn  said  McDonald  and  the 
United  States.  This  indictment,  it  is  said,  is  void,  because  it  charges  no  crime 
within  the  jurisdiction  of  a  grand  jury  of  the  state  of  Arkansas,  and  renders 
all  the  proceedings  taken  in  regard  to  the  surrender  of  the  fugitive  void  — 
whence  it  is  concluded  that  the  acts  performed  by  the  petftioner  cannot  be 
held  to  be  acts  done  in  pursuance  of  a  law  of  the  United  States. 

But  I  cannot  accede  to  this  view.  If  it  be  true  that  it  is  competent  for  this 
court  to  look  into  the  indictment  transmitted  by  the  governor  of  Arkansas  and 
authenticated  by  him,  and  if  this  court  can  be  called  upon  to  determine  whether 
a  crime  has  been  charged  therein  in  the  manner  required  by  the  laws  of  the 
state  of  Arkansas,  and  whether,  as  matter  of  law,  subornation  of  perjury  com- 
mitted within  the  state  of  Arkansas  can  by  the  laws  of  the  state  of  Arkansas 
be  made  an  offense  against  the  laws  of  that  state,  when  the  perjury  is  com- 
mitted before  a  United  States  commissioner  in  a  deposition  taken  to  be  used 
in  a  court  of  the  United  States,  still  it  cannot  be  that  the  petitioner,  who  is 
simply  a  messenger  of  the  governor  of  the  state  of  Arkansas,  and  who  is  not 
alleged  to  have  done  otherwise  than  is  required  b}'  his  commission,  was  bound 
to  look  into  the  indictment,  and  required  at  his  peril  to  determine  whether  it 
charged  a  crime  within  the  meaning  of  the  laws  of  the  United  States.  The 
petitioner  did  not  arrest  the  fugitive  nor  demand  his  arrest.  The  arrest  was 
made  by  direction  of  the  governor  of  the  state  of  New  York,  upon  the  de- 
mand of  the  governor  of  Arkansas.  And  if  there  can  be  said  to  have  been 
anything  done  by  the  petitioner  in  respect  to  the  arrest  of  the  fugitive,  which 
could  render  him  liable  in  an  action  for  malicious  prosecution,  his  acts  are 
plainly  ministerial  and  he  is  justified  therefor  by  the  directions  of  the  governor. 

The  jurisdiction  of  the  executivS  of  the  state  over  the  subject-matter  is  clear, 
and  the  petitioner  has  done  no  more  than  is  prescribed  to  be  done  by  the  laws 
of  the  United  States,  acting  under  the  directions  of  the  executive,  who,  by  the 
same  law,  was  authorized  to  give  such  direction.  No  personal  liability  was 
therefore  incurred.  Nor  is  the  case  changed  by  the  allegation  that  the  motives 
actuating  the  petitioner  were  malicious.  So  long  as  the  acts  done  were  within 
the  scope  of  the  authority  conferred  upon  him  and  justified  by  the  laws  of  the 
United  States,  it  matters  not  what  feelings  the  petitioner  entertained  towards 
the  fugitive,  nor  what  result  he  hoped  would  follow  from  the  action  taken  by 
the  governor  of  the  state.  My  determination  therefore  is,  that  the  petitioner 
is  entitled  to  his  writ  of  habeas  corpus  as  prayed  for. 

§  8039.  Arrest  before  demand. —  It  is  held  that  a  person  who  is  charged  with  the  commis- 
sion of  a  murder  in  another  state  or  territory  may,  upon  proper  evidence,  be  committed  to 
custody,  before  a  demand  has  been  made  by  the  executive  of  the  state  or  territory  where  the 
crime  is  charged  to  have  been  committed,  to  await  the  action  of  such  executive.  Ex  parte 
Romanes,*  1  Utah  Ty.  23. 

^  8040.  FactA  necessary  to  anthorize  au  arrest—  To  justify  the  arrest  and  detention  of  a 
person  on  the  charge  of  an  offense  committed  in  another  state,  the  following  facts  must  ap* 
pv?ar:  1.  That  there  is  a  charge  of  crime  against  the  prisoner  in  the  state  where  the  crime  is 
alleged  to  have  been  committed.  2.  A  demand  by  the  governor  of  that  state  for  the  arrest 
and  detention.  3.  The  evidence  on  which  the  arrest  is  based  must  be  an  indictment  found  ia 
the  state  from  which  the  prisoner  fled,  or  an  aflSdavit  made  and  certified  by  the  governor  of 
that  state.  4.  That  the  prisoner  should  have  been  in  the  state  where  the  crime  was  '.x>mmitted, 
and  had  fled  from  it.     Ex  parte  McKean,*  3  Hughes,  23.     See  g  3595. 

g  8641.  So  where  a  person  from  New  York  was  arrested  in  Virginia,  on  suspicion  of  being 
a  fugitive  from  justice  from  Kansas,  all  the  requisites  as  above  set  forth  being  wanting  in  the 
warrant  of  commitment,  the  prisoner  was  discharged  on  habeas  corpus.     Ibid. 

%  8642.  Inquiry  on  habeas  corpus. —  On  a  habeas  corpus  proceeding  in  an  extradition  case, 
it  is  competent  for  the  court  to  look  into  the  proceedings  which  took  place  before  the  com- 
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mitting  magistrate,  for  the  purpose  of  determining  whether  the  requirements  of  the  law  of 
congress  in  respect  to  the  arrest  and  detention  of  fugitives  from  justice  from  other  states  have 
been  observed.    IbicL 

^  3643.  It  seems  that  where  the  committing  magistrate  is  merely  holding  an  alleged  fugi- 
tive from  day  to  day,  for  the  purpose  of  awaiting  such  testimony  as  the  law  requires  to 
authorize  his  extradition,  the  court  will  not  interfere  by  Tiaheaa  corpus;  but  where  the  action 
of  the  magistrate  is  final,  and  the  prisoner  has  been  committed  without  the  requisite  legal 
proceedings,  the  court  will  discharge  on  habeas  corpus.    Ibid, 

%  3644.  May  be  held  for  another  crime.—  A  fugitive  from  justice,  extradited  from  one 
state  of  the  Union  to  another  on  charge  of  the  commission  of  a  specific  offense,  can  be  held 
by  the  courts  of  the  state  to  which  he  is  sent  for  trial,  for  another  and  different  crime.  And 
such  person  may  be  detained  by  the  authorities  of  the  state  for  prosecution,  notwithstanding 
it  may  appear  that  his  arrest  under  the  extradition  proceedings  was  without  legal  authority. 
The  prisoner  has  no  right  in  such  a  case  to  be  released  on  habeas  corpus  by  a  federal  court,  on 
the  ground  that  his  rights  as  a  citizen  were  violated  by  the  persons  who  secured  his  person 
in  a  foreign  jurisdiction  other  than  by  due  process  of  law.    In  re  Noyes,*7  Alb.  L.  J.,  407. 

^  8645.  Soldiers. —  There  being  no  existing  law  which  provides  for  the  case  of  original  de- 
mands upon  the  president  for  the  surrender  of  military  officers  and  soldiers,  or  others  under 
his  exclusive  authority,  in  order  to  answer  the  civil  authorities  of  the  states  for  alleged  vio- 
lations of  their  laws;  and  it  resting  in  the  discretion  of  the  president  in  what  cases  he  wiU 
exercise  his  military  authority  over  the  citizens  composing  the  army,  to  constrain  them  to 
surrender  themselves  to  the  civil  authority  of  the  states,—  the  attorney-general  suggests  the 
propriety  of  adopting,  by  analogy,  the  principle  of  the  constitution  relative  to  the  surrender 
of  fugitives  by  the  governors  of  the  states,  applying  the  details  of  the  act  of  congress  of 
February  12,  1798,  so  far  as  to  require  the  demand  to  be  made  by  the  governor  of  the  state 
or  territory,  on  copy  of  an  indictment  found  or  on  affidavit  made  specifying  the  particular 
offense,  and  authenticated  as  is  required  by  that  act.  The  thirty-third  article  of  the  rules 
and  articles  of  war  gives  no  authority  to  make  such  a  demand.  Surrender  of  Military  Offi- 
cers, etc,*  2  Op.  Att'y  Gen'l,  10. 

§8646.  Midshipman. —  Although  there  is  no  act  of  congress  which  authorizes  the  call  by 
the  governor  of  a  state  for  the  surrender  of  a  midshipman  for  the  purpose  of  taking  his  trial 
in  such  state  for  a  breach  of  its  peace,  nor  any  law  which  authorizes  the  arrest  of  the  mid- 
shipman by  order  of  the  navy  department  or  of  the  president,  with  a  view  to  his  forcible  sur- 
render to  the  state  authorities,  yet  it  is  important  that  he  should  surrender  himself  to  the 
state  authority  for  the  purpose  of  taking  his  trial,  and  it  is  admissible  that  an  order  to  that 
end  shoold  be  given  him  by  the  navy  department  Surrender  of  a  Midshipman,^  1  Op.  Att'j 
Genl844. 

See  the  croeB-refeirence  at  the  beginning  of  the  subject 
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UniJted  States  v.  Walker/  1   Pittsb.  R.,  437. 

Crimes,  §  1508. 
United    States    v.    Waller,*   1    Saw.,    701. 

Crimes,  §  2201. 
United    States    v.    Walsh,    6    Dill.,    58-64 

Crimes,  §§  2279-2282,  2084. 
United    States    t.    Ward,    McCahon,    199. 

Crimes,  §  1713. 
United    States    v.   Ward,   1   Woolw.,   17-25. 

Crimes,  ({§  1025-1627. 
United  States  v.  Ware,*  2  Cr.  C.  C,  477. 

Crimes,  §  1949. 
United    States    v.    Warner,*  4   McL.,    468. 

Crimes,  §§  1308-1311. 
United  States  v.  Warr,*  8  N.  Y.  Leg.  Obs., 

846.     Crimes,  §  3565. 
United    States   v.  Watkinds,*   7   Saw.,    85. 

Crimes,  §§  867,  2605. 
United  States  v.  Watkins,*  8  Cr.  C.  C,  441. 

Crimes.  §§  22,  314,  815,  817-819,  825,  1740. 

1742,    1743,   1862,   1902,   1947,   1950,  1972, 

2023,   2043,   2076,   2130,   2359,  2871,  2872, 

2584-2586.    2607,    2608.    2766,    2776-2778, 

2797,  2816,  2856,  2978. 
United  States  v.  Watson,  3  Ben.,  1-7.  Crimed, 

g§  1778-1782. 
United   States   v.   Watson,*   7   Blatch.,  60. 

Crimes,  §  2850. 
United    States     v.    Weld,*   McCahon,    185. 

Crimes,  g§  2071,  2073,  2096. 
United  States  v.  Wells,*  11  Am.  L.  Reg.  (N. 

S.),  424;  15  Int.  Rev.  Rec,  56.    Crimes, 

g§  35,  1696,  1697. 
United   States  v.   Wells,*  2  Cr.  C.    C,  4a 

Crimes,  g§  1333,  2080. 
United  States  v.  Wentworth,  11  Fed.  R.,  52- 

56.     Crimes,  §g  2345-2348,  2239. 
United  States  v.  Whalen,*  7  Int.  Rev.  Rec., 

161.    Crimes,  §§  125,  215,  2093. 
United  States  v.   Whitaker,*  6    MoL.,  842. 

Crimes,  §  945. 
United  States  v.   White,*  5  Cr.   C.   C,  88. 

Crimes,   §§  2796.   2883,   2902,  2903,  2917, 


United  States  v.  White,*  5  Cr.   C.    C,   73. 

Crimes,   §§  1965,  2904,  2905,   2927,   2930, 

8039,  8042. 
United  States  v.  White,*  5  Cr.  C.   C,  368. 

Crimes,  §§  1594,  2816. 
United  States  v.    White,*  5  Cr.  C.  C,  457. 

Crimes,  §  1881. 
United  States  v.  White,*  6  N.  Y.  Leg.  Obs., 

230.    Crimes,  §  481. 
United    States    v.    White,*    2   Wash.,    29. 

Crimes,  §  1504. 
United   States   v,    Whittier,  5   Dill.,  85-45. 

Crimes,  §§  1005-1009,  118,  116,  117. 
United  States  v.  Wickham,*  1  Wash.,  816. 

Crimes,  §  467. 
United  States  t.    Wilcox,*  4   Blatch.,  885. 

Crim«s,  §§  808,  309. 
United  States  v.  Wilcox,  4  Blatch.,  891-893. 

Crimes,  ^'§  2512-2515. 
United   States   t.  Wilcox,*  4  Blatch.,    898. 

Crimes,  §  2582. 
United  States  v.  Will,*  5  Phil,  298.    Crimes, 

§116& 
United  States  v.  Williams,  4  Biss.,  802-806, 

Crimes,  §§  2887-2889. 
United  States  v.  WiUiams,  1  CliflP.,  18.  Crimes, 

§§  2175,  2943,  2967. 
United  States  v.  Williams,*  1  Cr.  C.  C,  174. 

Crimes,  §  2192. 
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United  States  v.  Williams,  1  Cr.  C.  C,  178* 

Crimes,  g  2709. 
United  States  v.  Williams,  2  Cr.  C.  C,  488. 

Crimes,  g§  688,  695. 
United  States  v.  Williams,*  4  Cr.  C.  C,  872. 

Crimes,  g§  2918,  2919. 
United  States  v.  Williams,*  5  Cr.  C.  C,  62. 

Crimes,  §j^  1469.  1470,  2656,  2884,  2888. 
United  States  v.   Williams,  1  Dill.,   485-497. 

Crimes,  g§  1826-1881,  2823. 
United  States  v.  Williams,  3  Fed.  R,  484-491. 

Crimes,  gtj  999-1002. 
United  States  v.  WiUiams,  6  Saw.,  244-247. 

Crimes,  §§  1245,  1246. 
United  States  v.    VViUis.*  1  Cr.   C.   C,  611. 

Crimes,  §  1330. 
United  States  V.  Wilson,*  1  Bald.,  78.  Crimes, 

gi$  43,  148,  925-927,  1459,  1939,  1946,  1959, 

1973,    1986,    1993.   2012,  2015,  2121,   2185, 

2139,  2729,  3032,  8281. 
United    States    v.    Wilson,    8  Blatch.,    485. 

Crimes,  g§  1647,  1677-1680. 
United  States  v.  Wilson,*  1  Cr.  C.  C,  104. 

Crimes,  §  2819. 
United    States   v.    Wilson,*    6   McL.,    604. 

Crimes,  §§  1905,  1982. 
United    States  v.   Wilson,    7    Pet.,   150-16a 

Crimes,  g§  8245-8247. 
United  States  v.  Wiltberger,*  8  Wash.,  615. 

Crimes,  §§  498,  684,  691,  701. 
United  States  v.  Wiltberger,  5  Wheat,  76- 

105.    Crimes,  g^  1688-1686. 
United  States  v.    Winn,  8  Sunm.,   209-220. 

Crimes,  g§  881-884. 
United  States    v.   Winslow,*   8    Saw.,    837. 

Crimes,  §§  1259,  1260,  2112,  2658. 
United  States  v.  Winstead,*  4  Hughes,  464. 

Crimes,  g  1576. 
United  States  v.  Winter,*  18  Blatch.,  276. 

Crimes,  §  2178. 
United  States  v.  Winter,*  18  Blatch.,  888. 

Crimes,  §  938. 
United  States  v.  Wood,*  2  Cr.  C.  C,   164, 

Crimes,  g  289. 
United  States  v.  Wood,*  2  Gall.,  860.  Crimes, 

§1149. 
United  States  v.  Wood,*  1  MacArth.,  242. 

Crimes,  §  151. 
United  States  v.  Wood,  14  Pet.,  430.    Crimes, 

§  1066. 
United   States   v.    Wood,*    8    Wash.,    440. 

Crimes,  g§  1461, 2716. 
United    States    v.   Wood,*  2    Wheeler,  826. 

Crimes,  g§  924, 1669,  2179,  3044. 
United    States   v.  Woodruff,*  4   McL.,   105. 

Crimes,  §  1986. 
United  States  v.   Woods,  4  Cr.  C.  C,  487. 

Crimes,  gg  687,  2036. 
United    States   v.   Worms,*  4   Blatch.,  882. 

Crimes,  §  1505. 
United  States  v.  Worrall,  2  Dal.,  884.   Crimes, 

gg  1442,  1737. 
United  States  v.  Wright,  1  Cr.  C.  C,  128. 

Crimes,  §  1747. . 
United   States  v.   Wright,*  2  Cr.  C.   0.,  68. 

Crimes,  §  291. 
United  States  v.  Wright,*  2  Cr.  C.  0.,  296. 

Crimes,  §  277. 
United  States  v.  Wynn,  8  McC,  266-277;  9 

Fed.   R.,    886,    895.      Crimes,    §§   8000- 

8005. 
United  States  v.  Yates,  6  Fed.  R.,  861-867. 

Crimes.  §g  8010,  8011. 
United    States   v.  Yellow  Sun,  1  Dill.,  277. 

Crimes,  §§  29,  1708-1710. 


Van] 


TABLE  OF  CASES. 


[Wou 


V. 

Van    Aernam,    Ex    parte,*    8    Blatch.,    160. 

Crimes,  §  3528. 
Van  Campen,  In  re,*  3  Ben.,  419.     Crimes, 

§§  1249,  1420,  1421,  1496,  1497. 
Vance's  Case,*  12  Op.  Att*y  Gen'l,  75.  Crimes, 

§8554. 
Vandervelpen,  In  re,*  14  Blatch.,  137.   Crimes, 
13524,3527. 


VanHoven,  Ex  parte,  4  Dill.,  411-415.  Crimes, 

§§34^4-34^6, 
Van  Hoven,  Ex  parte,*  4  Dill.,  415.     Crimes, 

§^  8528,  3551,  8552. 
Virginia  v.  Dulany,*  1  Cr.  C.  C,  82.    Crimes, 

§2887. 
Virginia  v.  Gk>rdon,  1  Cr.  C.  C,  48.    Crimes, 

§  1879. 
Virginia   v.    Rives,    10    Otto,   822.    Crimes, 

g§  1448,  8230. 
Virginia  v.  Zimmerman,*  1  Cr.   C.  C,  47. 

Crimes,  §§  1825,  2901,  2913. 

w. 

Wahl,  In  re,*  15  Blatch. ,  884.    Crimes^  3527. 
Walcott  ▼.  Wyoming  Territory,*  1  Wyom. 

Ty,  67.    Crimes,  g  1761. 
Walsh  V.  United  States,  8  Woodb.  &  M.,  841. 

Crimes,  g  1465. 
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Waring  v.   United    States,*  7  Ct.  Ca.,   50t 

Crimes,  §§  S297,  3298,  3359. 
Wassissimi  v.  Washington  Territory,*  1  Wash. 

Ty,  6.     Crimes,  §  2802. 
Webster,  In  re,*  9  Int  Rev.  Rec.,  187.  Crimes, 

§124. 
Weimer,  Ex  parte,  8  Biss.,  321-326.     Crimes, 

^8263. 
Wells,  Ex  parte,  18  How.,  307-331.     Crimes, 

§§  3252-8253. 
Wells,   Ex  parte,*  3  Woods,   12a      Crimes, 

§^  3218,  3219. 
Wessels    v.   The    Territory,*  McCahon,   100. 

Crimes,  §  2174. 
Weston  V.  United  States,*  5  Cr.  C.  C,  491 

Crimes,  §  2761. 
Whisky    Cases,    9    Otto,    594-606.      Crimes. 

g^  3029,  3030. 
Wiegand,   In  re,*  14  Blatch.,   370.     Crimes, 

§8529. 
Wiggins  V.  People,  etc.,  in  Utah,  3  Otto,  465- 

486.     Crimes,  §  670. 
Wilkerson  v.  Utah,  9  Otto,  130-137.    Crimes, 

§§  8064r-3067. 
Williams,  Ex  parte,  4  Cr.  C.  C,  848.    Crimes, 

§  2940. 
Witkowskl  V.  United  States,*  7  Ct  CL,  398. 

Crimes,  iJg  3345,  8358. 
Wolcott  V.  Wyoming  Territory,*  1  Wyom. 

ry,  67.    Crimes,  §  1724. 
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Adams  v.  Barrett,  5  Ga.,  404.    Crimes,  §  1921. 
Addington's   Case,   2    Bailey,   516.      Crimes, 

^  8254. 
Adriance  v.  Lagrave,  59  N.  Y.,  110.     Crimes, 

§  3469. 
Albrecht  v.  Walker,  78  111. ,  69.    Crimes,  §  980. 
Alderman  t.  People,  4  Mich.,  414.    Crimes, 

§2281. 
Alexander,     In    re,    1    Tjow,,  580.      Crimes, 

§g  1536,  8188. 
Alexander  v.   State,  12  Tex.,   540.     Crimes, 

§g  799,  1008. 
Alguire  v.  Commonwealth,  8  B.  Mon.,  849. 

Crimes,  §  1540. 
Allen  V.  State,  5  Wis.,  835.    Crimes,  §  2399. 
American  Fur  Co.  v.  United  States,  2  Pet., 

858.    Crimes,  g  800. 
American  Ins.   Co.   v.  Canter,   1  Pet.,   511. 

Crimes,  §^  854,  1630. 
Anonymous,  Dyer,  5.    Crimes,  §  804. 
Anonymous,  6  Mod.,  281.    Crimes,  §  1540. 
Anonymous,  1  P.  Wils,  267.    Crimes,  §804. 
Armistead's  Case,  11  Leigh  (Va.),  659.  Crimes, 

§855. 
Armstrong's  Foundry,  6  WalL,  766.    Crimes, 

§  3268. 
Arunders  Case,  1  Lewis,  115.    Crimes,  §  1107. 
Audley*s  Case,  8  How.  St.  Tr.,  402.    Crimes, 

§  2808. 
Auriol  V.  Thomas,  2  Term  B.,  52.    Crimes, 

§  1027. 

B. 

Bailey,  In  re,  1  Woolw.,  422.     Crimes,  §  1586. 
Bailey  ▼.  Kalamazoo  Publishing  Co.,  40  Mich., 

247.    Crimes,  §  2688. 
Bains  v.  The  Schooner,  1  Bald.,  558.    Crimes, 

§  80ia 
Baldwin's  Case,  2  Tyler  (Vt),  478.     Crimes, 

§  1826. 
Bank  of  Geneva  v.  Reynolds,  12  Abb.  Pr.,  81 ; 

20  How.  Pr.,  18.     Crimes,  p.  408. 
Bank  of  Rochester  ▼.  Monteatb,  1  Denio,  402. 

Crimes,  §  784. 
Bank  Prosecutions,  Russ.  &  Ry.,  878.   Crimes, 

§  2296. 
Barker  v.  People,  20  Johns.,  460.     Crimes, 

§  3012. 
Barney  V.  State,  12  Smedes  &  M.,  68.    Crimes, 

Jg  1832,  1884. 
et    V.    King,    12    Mass.,    587.      Crimes, 
§  1025. 
Basset     v.     United    States,     9    Wall.,    88. 

Crimes,  §  1768. 
Bates  V.  Clark,  95  U.  S.,  204.    Crimes,  §  1615. 
Baynes  v.   Fry,   15  Ves.   Jr.,  120.      Crimes, 
§  1027. 


Beadle  y.  Munson,  80  Conn.,  175.    Crimes, 

§  1027. 
Beauchamp*s  Case,  9  Edw.  IV,  f oL  27,  pi.  40. 

Crimes,  S  2692. 
Beers    t.   Houghton,   9   Pet.,    829.     Crimes, 

§§  1525,  1526. 
Beery    v.    United   States,    2   Col.    T'y,    186. 

6imes,  §  802. 
Beggarly  v.  State,  8  Bax.,  520.   Crimes,  §  802. 
Ben  V.  State,  22  Ala..  9.     Crimes,  §  2396. 
Benner    v.    Porter,    9    How.,  235.     Crimes, 

§§  854,  8190. 
Bigelow    V.   Forrest,   9  Wall.,  889.    Crimes, 

§  1774. 
Biggs    V.    People,    8    Barb.,    547.      Crimes, 

§2556. 
Bishop  v.  State,  80  Ala.,  84.    Crimes,  §§8178, 

8179. 
Boardman   t.    Fowler,   1    Johns.    Cas.,  418. 

Crimes,  §  1540. 
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Abby,  The,  1  Mason,  860.    Crimes,  §  878. 
Augusta  or  Eugenie,  The,  1  Hagg.  Adm.,  16. 

Crimes,  §  1630. 
Boston,  The,  1  Sumn.,  829.    Crimes,  §  800. 
Emily,  The,  9  Wheat,  881.     Crimes,  §  2414. 
Enterprise,  The,  1  Paine,  84.    Crimes,  §  2064. 
Genesee  Chief,  The  Propeller,  v.  Fitzhugh,  12 

How.,  443.     Crimes,  §  988. 
Happy    Return,  The,    2   Hagg.   Adm.,    19a 

Crimes,  §  1630. 
Helen  R.  Cooper,  The,  7  Blatch.,  878.   Crimes, 
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Henry  of  Philadelphia,  The,  1  Hagg.  Adm., 

264.    Crimes,  §  1680. 
Industiy,  The  Schooner,  1  GalL,  117.    Crimes, 

§381. 
Jonge  Nicolaas,   The,   1    Hagg.   Adm.,    201. 

Crimes,  §  1680. 
Kensington,  The,  1  Pet  Adm,  239.    Crimes, 

§800. 
Mary   Ann,   The,    8   Wheat,    889.    Crimes, 

§2455. 
Missouri's  Cargo,  The,  1  Spr.,  260.    Crimes, 

§800. 
Moses    Taylor,   The,  4  Wall.,   411.    Crimes, 

§1613;  p.  421. 
Ranger,   The,   2    Hagg.   Adm.,  42.     Crimes, 

I  1630. 
Rising  Sun,  The,  1  Ware,  879.    Crimes,  §  800. 
Salacia,   The,  2  Hagg.  Adm.,   262.     Crimes, 

§  1630. 
Twee  GebrsBders,  The,  8  Rob.,  886.     Crimes, 

§  1640. 
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Two   Friends,  The,    1   Rob.,    271.    Crimes, 

§  1680. 

Vesta,  The,  2  Hagg.  Adm.,  189.     Grimes, 

gl680.  ^ 
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BoUman,  Ex  i>ari»,  4  Cr.,  127.  Crimes,  g§  1188, 

1199,  3194;  p.  478,  note. 
Bouvier,    Ex    pari»,    27    Law    Times,    844. 

Crimes,  g  8471. 
Bow  maker  v.  Moore,  7  Price,  228;  8  Price, 

214.    Crimes,  ^  1545. 
Bradlaugh  ▼.  The  Queen,  L.  R,  8  Q.  B.  Div., 

642.    Crimes,  fig  977,  970,  2482. 
Bradshaw*8  Case,  16  Gratt.  (Va.),  107.  Crimes, 

§8180. 
Bramlette  ▼.  State,  81  Ala.,  876.     Crimes, 

g  8179. 
Breese  v.  State,  12  Ohio  St,  146.     Crimes, 

§  2221. 
Bridge  ▼.  Ford,  4  Mass.,  641.    Crimes,  g  1534. 
Brown  t.  United  States,  14  Am.  L.  Reg.,  566. 

Crimes,  §  1614. 
Brown's  Case,  112  Mass.,  409.    Crimes,  ^  8684. 
Browning  ▼.   State,   80  Miss.,  656.    Crimes, 

§  3181. 
Baell,  In  re,  8  DilL,   116.    Crimes,  g§  1536, 

8192,  8193. 
Burdick    v.    Hant,    48    Ind.,    881.    Crimes, 

J;  1843. 
ord,  Ex  parte,  8  Cr.,  448.  Crimes,  p.  478, 
note. 
Barnett   ▼.    Ballun,  2   Nott  A   McC.,    435. 

Crimes,  §  737. 
Bnrr^s  Trial,  1  Burr's  Tr.,  416.    Crimes,  §  855. 
Butler  T.  State,  22  Ala.,  48.    Crimes,  g  2336. 
Byrne  t.  State,  12  Wis.,  525.    Crimes,  §  2396. 
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Calvin  v.  State  of   Ohio,   12  Ohio  St., 

Crimes,  §  1538. 
Galye's  Case,  8  Coke,  83a.    Crimes,  g  804. 
Campbell  v.  People,  16  Ul.,  18.   Crimes,  §670. 
Carlisle   v.     United   States,    16   Wall,    151. 

Crimes,  §  8249. 
Garter   v.    Andrews,    16   Pick.,  1.    Crimes, 

g799. 
Garter  v.  State,  2  Ind.,  617.    Crimes,  g  2340. 
Caswell   V.     Ward,    2   Doug.    (Mich.),    874. 

Crimes,  g  1527. 
Cathcart  v.  Robinson,  5  Pet,  264.    Crimes, 

§3253. 
Certain  Fugitives,  24  Law  Mag.,  226.  Crimes, 

gl540. 
Chapman  v.   Coffin,  14  Gray,  454.    Crimes, 

§§2489. 
Charge   to   Grand   Jury,   2   WalL  Jr.,  135. 

Crimes,  §  1200. 
Chamock's  Case,  12  How.   St  Tr.,  1454;  S. 

C,  8  Salk.,  81.    Crimes,  §  2693. 
Cherokee   Tobacco,   11  WalL,   616.    Crimes, 

S  1615. 
Chisholm  v.  State  of  Georgia,  2  DaL,  419. 

Crimes,  p.  1030. 
Clark,  In  re,  2  Ben.,  540.    Crimes,  §§  3185, 

8188,  8192,  3194 
Clark,  In  re,  9  Wend.,  221.    Crimes,  §§  1540, 

3634. 
Clinton     v.     Englebrecht     13     WalL,    434. 

Crimes,  g§  854,  3190,  3191. 
Cole  V.  Cole,  50  How.  Pr.,  59.     Crimes,  g  339. 


Cole's  Case,  Moore,  466.    Crimes,  §  325a 
Coleman  v.  Tennessee,  97  U.  &,  509.    Crimes* 

g  1615. 
Collector,  The,  v.  Day,  11  WalL,  125.   Crimea, 

g845. 
Collins  V.  Commonwealth,  8  Seig.  Jb  R.,  ISOL 

Crimes,  §  205. 
Commonwealth  v.    Andrews,  8  Mass.,   126w 

Crimes,  g  2688. 
Commonwealth     v.     Arnold,  4   Pick.,    SSL 

Crimes.  §  2399. 
Commonwealth     v.    Bailey,    1     Mass.,    62. 

Crimes,  S  2851. 
Common weiuth  v.  Bean,  11  Gush.  (Mass.),  414. 

Crimes,  §  2344. 
Commonwealth  v.  Bean,  14  Gray.  58.  Crimes, 

§g  2055,  2344. 
Commonwealth  v.  Birdsall,  69  Penn.  St.,  482. 

Crimes,  §  2355. 
Commonwealth   v.    Blanding,  8   Pick.,  804. 

Crimes,  g  8186. 
Commonwealth    v.    Bolkom,    8   Pick.,    281. 

Crimes,  ^  2399. 
Commonwealth    v.     Boyer,    1     Binn.,    20L 

Crimes,  g  805. 
Commonwealth  v.  Brady,  5  Gray,  78.  Crimes* 

g  1046. 
Commonwealth  v.  Carey,  2  Pick.,  47.  Crimes* 

g805. 
Commonwealth  v.  Carrington,  116  Mass.,  37. 

Crimes,  i^  2489. 
Commonwealth  v.  Clary,  8  Mass.,  72^  Crimes, 

g  1622. 
Commonwealth  v.  Clifford,  8  Gush.  (Mass.), 

215.     Crimes,  g2344. 
Commonwealth    v.    Cornish,  6   Binn.,    249. 

Crimes,  g  1046. 
Commonwealth    v.    Cuffie,   108   Mass.,   287. 

Crimes,  g  802. 
Commonwealth    v.    Curtis,    97    Massi,    474. 
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Crimes,  §  379. 
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ABATEMENT. 

pleas  in,  see  Criminal  Pleading. 

ABORTION. 

mailing  articles,  etc.,  see  PostofflcBj  6,  d. 

ABSTRACTION. 

crime  of,  what.    Crimes,  §  1252. 

ACCESSORY.  See  Homicide,  6 ;  PrincipaJ  and  Aceessorif. 
requisites  of  indiotment  against  Crimes,  gg  2192-93. 
none  in  treason,  all  are  principals.    Crimea,  g§  1178,  1188-94, 1205-1207. 

ACCOMPLICES.    See  Acces8ory;  Counterfeiting  and  Forgery;  Principal  and  Accessory. 
no  convction  on  testimony  of.     Crimes,  §  125, 
testimony  of,  admissible,  but  received  with  caution.    Crimes,  §  193.    See  §§  198,  212, 

1191. 
how  far  testimony  of,  regarded.    Crimes,  §§  1687,  8052-55. 

ACCUSED.    See  Arraignment. 

right  to  have  copy  of  indictment  and  jury  list  two  days  before  trial.    Crimes,  g§  2671, 

2688,  2708-18. 
no  right  to  have  copy  of  extradition  warrant.     Crimes,  §  8688. 
right  to  be  confronted  with  witnesses.     Crimes,  Ji^  2719-20. 
to  be  informed  of  nature  of  accusation.    Crimes,  §^  2721-28.    See  Indict tnent. 
waiver  of  right  to  have  indictment  read.    Crimes,  §§  2724-25. 
is  entitled  to  his  money  pending  imprisonment.    Crimes,  |)  2728. 
separate  trial  not  a  matter  of  right.    Crimes,  g  2729. 
to  have  compulsory  process  for  obtaining  witnesses.     Crimes,  §§  2780-32. 
right  to  be  present  at  trial.     Crimes,  ^§  2788-40. 

waiver  of;  removal  for  unseemly  conduct.    Crimes,  §§  2783,  2785,  2789. 
as  to  misdemeanors.    Crimes,  ^§  2783,  2788. 
constitutional  rights  of,  are  not  limitations  on  state  governments.    Crimes,  g§  2741-42. 
not  required  to  be  a  witness  against  himself.    Crimes,  §  2748. 
separate  trials  of  joint  offenses  not  a  matter  of  right.    Crimes,  §§  2674,  2691-98* 
right  to  trial  by  jury,  see  Jwy,  7. 

copy  of  proceedings  before  grand  jury  should  be  furnished.    Crimes,  §  2747. 
plea  in 'absence  of  counsel  of.     Crimes,  ^  2815. 

effect  of  plea  of  guilty ;  whether  counsel  may  make  for.     Crimes,  g§  2829-80. 
changing  the  order  of  several,  at  the  bar,  not  error.    Crimes,  §  2855. 
allowed  to  give  security  for  fine  and  costs,  when.    Crimes,  g  2857. 
acquitted,  mav  be  held  for  another  offense,  when.    Crimes,  §  2858. 
held  over  for  insufiScient  indictment.     Crimes,  g§  2859-60. 
held  for  indictment  in  another  district,  when.    Crimes,  g  2868. 
need  not  be  confronted  by  the  witnesses  on  preliminary  examination.    Crimes,  §§  8178, 

8194. 
certified  copy  of  indictment  sufficient  to  warrant  arrest  and  examination*    Crimes, 

gg  3172,  8188-91. 

ADMIRALTY  JURISDICTION, 
criminal,  see  Jurisdiction,  8. 

AFFIDAVIT.    See  Perjury;  Extradition,  3. 

AFFRAY. 

warrant  not  necessary  to  suppress.    Crimes,  g  188. 

AGENCY. 

public  agent  contracting,  when  personally  liable.    Crimes,  g  784, 
extradition  agent,  liability  of.    Crimes,  gg  8607,  860S,  8688. 

AGGRAVATION.    See  Indictment,  11. 

AIDER.    See  Indictment,  16,  17. 

*  Prepared  by  A.  L.  Sanborn,  lEaq,,  of  Madison,  Wlscoosin. 
1093 


Ala.]  index.  [A&r. 

ALASKA. 

the  introduction  of,  or  attempt  to  introduce  spirituouB  liquors  in,  is  a  crime.    Crimes, 
g§  1238,  1248-44. 
an  attempt  what.    Crimes,  §  1244, 
an  assault  with  intent  to  murder,  committed  on  land,  in,  not  punishable  by  federal 

law.     Crimes,  ^  1340,  1245. 
extortion  by  officers  in.    Crimes,  §^  1481,  1433. 
jurisdiction  of  offenses  in.    Crimes,  §g  1785-30. 
use  of  military  in.    Crimes,  §  144. 

AMENDMENT. 

of  information,  by  filling  up  date ;  but  not  in  a  material  matter,  in  matter  of  form. 
Crimes,  §55  2^51-63. 

AMNESTY.    See  Pardon. 

proclamation  of  ld63  construed.    Crimes,  §  8258. 

ANIMALS.    See  Common  Law  Qffenaea, 

APPEAL. 

none,  in  extradition  proceedings.    Crimes,  §  8571. 

APPROVEMENT. 

what  is.    Crimes,  g  8029. 

ARGUMENT. 

of  counsel,  in  criminal  cases,  how  regulated.    Crimes,  §§  2910-18. 

ARMS. 

offense  of  purchasing  soldier^s  arms;  act  of  1803.    Crimes,  §  1819. 

ARMY  AND  NAVY. 

crimes  in,  jurisdiction  of.     Crimes,  §  1749. 

ARRAIGNMENT. 

how  made ;  what  amounts  to.    Crimes,  §g  2840-48. 

ARREST.    See  Bail;  Extradition;  Heaisting  an  Officer. 
1.  In  Oekeral. 
8.  Priyixjbob  from. 

1.  In  General. 

rights  and  liabilities  of  officer  in  making.    Crimes,  §§  688-642. 

in  default  of  bail.     Crimes,  S;  97. 

warrant  not  issued  pending  official  iuTestigation  by  court  of  inquiry.    Crimes,  §  133. 

resisting  illegal  by  killing;  killing  in  attempt  to  make.    Crimes,  ^  68S,  689,  095,  696, 

703. 
when  fine  only  prescribed  offender  may  be  arrested  and  imprisoned  or  bailed  to  await 

trial.    Crimes,  §  090. 
probable  cause  for,  what    Crimes,  §§  1475-1481. 

oath  necessary ;  oath  based  on  hearsay  not  enough.    Crimes,  §§  1476-79. 
essential  under  fourth  amendment.    Crimes,  ^  1475. 
breaking  doors  allowed  to,  for  assault  and  battery.     Crimes,  §  1482. 
duty  of  officer  on.    Crimes,  g§  1488-86. 

after  discharge  on  habeas  corpjie,  may  be  a  re-arrest.    Crimes,  g  1487. 
warrant  signed  with  lead  pencil,  void.    Crimes,  §  1488. 
officer  bound  to  execute  warrant  if  it  show  jurisdiction.    Crimes,  §  1489. 

2.  PRIVILEaE  FROM. 

of  postal  employees,  as  to  civil  arrest,  but  not  for  felony.    Crimes,  g  886. 

there  can  be  no  arrest  on  a  warrant  from  anotber  district.    Crimes,  §  1490.    See  §  1495. 

either  judge  of  a  federal  court  may  issue  warrant.    Crimes,  §  1491. 

peace  officer  may,  without  warrant.    Crimes,  g  1492. 

l)cnch  warrant  may  issue  to  arrest  persons  in  military  custody,  when.    Crimes,  g  1493. 

arrest  under  treaty  provisions.    Crimes,  g  1494. 

commissioner  mav  adjourn  (see  Bail).    Crimes,  §  1527. 

indictment  must  he  supported  by  affidavit  to  authorize  a  warrant  of.    Crimes^  §  3196. 

waiver  of  irregularity  of  warrant  by  appearance.    Crimes,  §  2868. 

ARREST  OF  JUDGMENT. 

only  for  matters  apparent  of  record.    Crimes,  §g  2983-92. 
must  be  for  exceptions  of  law  to  alleged  facts.    Crimes,  §  2989. 
waiver  of  right  of.    Crimes,  §  2990. 
and  motion  for  new  trial  at  same  time.    Crimes,  §  2991. 
certificate  of  division  on.    Crimes,  §  2992. 
a  judgment  will  not  be  arrested  for  — 
defects  in  caption.    Crimes,  §  2101. 
charging  time  as  on  day  certain  and  divers  other  days  before  bill  found.    Crimes, 

§  2116. 
bad  count,  where  one  good  and  verdict  general.    Crimes.  §  2478. 
error  in  fact  of  grand  jury ;  remedy  what.    Crimes,  §  2988. 
a  judgment  will  be  arrested  for  objections  good  on  demurrer,  when.    Crimes,  tt§  2045. 
2052^8,2987.  ^  ».  .&    '^ 
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ASSAULT. 

defined  and  described ;  instances.    Crimes,  §g  1845-^8.  . 
with  dangerous  weapon,  what.    Crimes,  ^  1354. 
dangerous  weapon,  what.    Crimes,  ^§  1345-46. 
.  with  intent  to  kill,  what ;  conviction  for  assault  only.    Crimes,  §§  1355-58. 
punishment  for.    Crimes,  g  8094. 

indictment  for  assault  with  intent  to  kill,  when  not  sufficient.    Crimes,  §  2557. 
what  necessary  to  charge.    Crimes,  gg  2558-59. 
on  high  seas.     Crimes,  i§  2G31,  2032. 
with  intent  to  kill,  made  on  land  within  exclusive  jurisdiction  of  the  United  States, 
not  a  federal  crime.    Crimes,  §  1245. 

ASSAULT  AND  BATTERY. 

count  for,  may  be  joined  with  riot    Crimes,  g  2249. 

ATTACHMENT. 

mail  horses  exempt,  when.    Crimes,  §§  889-891. 

ATTEMPT.  .     . 

to  commit  a  crime,  what.    Crimes,  §  1344. 
what  attempts  are  crimes.    Crimes,  §  1247.  :  .  ..  . 

ATTORNEY-GENERAL.    See  Criminal  Procedure,  7. 

AUTHENTICATION. 

of  foreign  depositions.    Crimes,  g§  8457-60. 

AUTHORITIES  REVIEWED. 

as  to  meaning  of  **  steal,"  **  plunder,"  etc.    Crimes,  §  800. 
opening  letters,  etc.    Crimes,  §  892. 

jurisdiction  of  offense  of  passmg  counterfeits.    Crimes,  g  1618* 
what  crimes  are  feFonies.    Crimes,  g§  1921-24. 
power  of  jury  to  decide  the  law.    Crimes,  ^  1927. 
pleading  exceptions  in  statutes.    Crimes,  g  2057. 
setting  out  obscene  matter  in  indictment.    Crimes,  g  24S2. 
indictmentf  for  smuggling.    Crimes,  §  2548. 
right  of  accused  to  have  indictment.     Crimes,  g  2683. 
challenge  of  jurors.    Crimes,  g  2698. 

power  of  judge  or  commissioner  in  extradition  proceedings.    Crimes,  g  8464. 
proceedings  as  to  interstate  extradition.    Crimes,  g  8684. 
duplicity.     Crimes,  gg  2894r-96. 

apprising  defendant  of  nature  of  offense.    Crimes,  g  2399. 
double  punishments.    Crimes,  g  1776. 
former  acquital  or  conviction.    Crimes,  g  1784, 

AUTREFOIS  ACQUIT.    See^Tmce  in  Jeopardy, 

AUTREFOIS  CONVICT.    See  Twice  in  Jeopardy. 


B. 


BAIL. 


1.  Gbnsrallt. 

8.  Right  to. 

8.  Who  Mat  RxqimtK. 

4.  BoKD  OB  Rboogkizakcb.  ^'''  " 

6.  Amount  of. 

6.  FOBFETTURB  OF  BoND. 

7.  dibchabob  of  subbtxes. 

8.  Rb-abbest. 

1.  Generally. 

power  to  admit  to,  relates  only  to  bail  to  appear  at  proper  court.    Crimes,  g  1582. 

excessive,  must  not  be  required;  reduction  of.    Crimes,  g  1586. 

power  to  demand,  depends  on  express  provision  of  law.     Crimes,  g  1597. 

none  in  action  of  debt  for  recovering  penalty  by  the  United  States.    Crimes,  g  1596. 

2.  Right  to. 

ceases  after  one  forfeiture,  unless  latter  explained.    Crimes,  g  1547. 

in  district  to  which  accused  absconds.     Crimes,  g  1546. 

ceases  to  be  a  right  after  inexcusable  default,  and  becomes  a  matter  of  grace  only. 

Crimes,  g  1548. 
a  favored  one.    Crimes,  gg  1552-53. 

8.  Who  May  Require. 

a  federal  court  commissioner,  when.     Crimes,  §g  1509,  1535-28,  1570. 

may  take  to  appear  from  day  to  day,  where  a  local  justice  of  the  peace  might. 

Crimes,  gg  1510,  1529-82. 
cannot  bind  accused  to  appear  at  future  time,  in  New  York.    Crimes,  g  1580. 
power  of  does  not  cease  on  commitment  pending  order  of  removal.    Crimes,  §  1568* 
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BAIL,  Who  May  Require  —  continued. 

doubtful  whother  clerk  of  ooart  authorized  to  take  by  act  of  1858.    Crimea,  g  loSo. 
courts  of  app<>al8  and  superior  court  judges,  in  Florida;  whan  tbej should  not  allow 

bail.    Crimes,  t^g  1549,  1550. 
the  president  cannot  take  baiL    Crimes,  g  1571. 

4.  Bond  or  Recognizance. 

presumed  to  be  ordered  by  court  when  taken  by  clerk  during  session.    Crimes,  §  15S5. 

good  as  a  voluntary  bond,  when.    Crimes,  §g  1511,  lo33--8^ 

nature,  extent  and  limitations  of  responsibility  under,  how  determined.     Crimes, 
gg  1513.  1525-28. 

in  action  on  forfeited,  it  must  appear  that  cognizor  was  called  at  proper  time  and  place. 
Crimes,  §  1526. 
in  scL  fa.  indictment  conclusirely  presumed  good,  when.    Crimes,  §§  1511, 1518, 
UU. 

requisites  of.    Crimes,  §^  1554-57;  one  merely  signing  not  bound.    Id, 

a  recognizance  imports  absolute  verity  in  action  thereon.    Crimes,  §^  1531,  1588. 

offense  may  be  described  generally  in;  what  sufficient.    Crimes,  §§  1561-64. 

immaterial  as  to  liability  of  sureties  that  they  have  indemnity.    Crimes,  ^  1939. 

places  principal  in  custody  of  sureties ;  they  may  arrest  him,  where.    Crimes,  ^  1524, 
1541-45. 

need  not  show  commissioner's  authority,  or  time  or  place  of  committing  o£fense. 
Crimes,  §  1567. 

nature  of.    Crimes,  g  1588. 

what  required  on  division  of  opinion.     Crimes,  §  1590. 

court  will  not  look  at  evidence  for  purpose  of  taking,  when.     Crimes,  §1591. 

effect  of  setting  aside  judgment  of  conviction  at  same  term.     Crimes,  g  1599L 

plea  of  nut  tiel  record  m  suit  on,  how  treated.    Crimes,  §  1593. 

not  discharged  by  quashing  indictment,  when.    Crimes,  g  1594. 

duty  of  government  to  sureties.     Id, 

provirNiuu  for  appearance  **at  next  regular  term,  and  at  any  subsequent  term,**  con- 
strued.    Crimes,  §  1541. 

must  be  taken  pursuant  to  law  and  the  order  of  a  competent  court  or  officer.    Crimes, 
1558-60. 

6.  Amount  of. 

district  judge  may  reduce  excessive  bail.    Crimes,  §§  1519,  1586-87. 

so  on  removal  to  another  district  for  trial,    (yrimes,  ^  1587. 

is  to  be  determined  from  quality  of  offense  and  ability  of  accused.     Crimes,  §§  1520, 

1586-87. 
is  matter  of  discretion.    Crimes,  g§  1565-66. 

6.  Forfeiture  of  Bond. 

none,  except  by  failure  of  principal  to  appear  at  appointed  time  and  place.    Crimes, 
§  1526. 
he  is  not  bound  to  follow  adjournment  of  place,  not  made  in  his  presence.  Crimes, 
§  1527. 
he  must  be  called ;  and  it  is  immaterial  that  he  has  absconded,  and  could  not  answer. 
Crimes,  ^  1528. 
he  has  the  whole  hour  at  which  he  is  to  come  in  which  to  appear.    Crimea,  §§  1516, 
1526-28. 
accused  must  appear  in  person  on  first  day  of  term ;  how  called;  call  essentiaL    Crimes, 

g§  1572-75, 
death  of  principal  after  does  not  discharge  sureties.    Crimes,  §§  1576-77. 
not  set  aside  by  motion,  but  only  by  action,  when.    Crimes,  §  1581. 
when  principal  has  absconded.    Crimes,  §  1582. 
nor  when  it  appears  he  is  guilty.    Crimes,  g  1583. 
for  sickness.    Crimes,  §  1^. 

not  after  term  at  which  forfeiture  occurs.    Crimes,  §  1585. 
may  be  set  aside,  when.    Crimes,  g§  1586-87. 

7.  Discharge  of  Sureties. 

bond  not  binding  principal  does  not  bind  surety.    Crimes,  §  1595. 
by  act  of  the  law ;  none  by  forfeiture  on  account  of  arrest  on  requisition  in  another 
state.    Crimes,  §§  1522,  1589-40,  1589. 
by  ari'est  on  requisition  in  same  state.     Crimes,  g  1540. 
relief  of  bail,  when  exercised.     Crimes,  g§  1578-80. 

by  act  of  government,  for  indefinite  future  appearance  of  cognizor,  when  he  was  to 
appear  at  a  certain  and  subsequent  terms.    Crimes,  p§  1528,  1541-45. 
with  distinct  understanding  that  he  may  leave  the  territory  of  the  United  States. 
Crimes,  ^  1545. 
none  by  death  of  principal  after  forfeiture.    Crimes,  gg  1576-77« 

8.  Re-arrest. 

proper  after  forfeiture.    Crimes,  g  1569. 

BANK  NOTES.    See  Currency, 
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BANKRUPT  LAW. 

act  before  bankruptcy  not  punishable  as  a  crime.    Crimes,  §§  2,  6-8. 

federal  court  cannot  punish  frauds  against  particular  creditors,  but  only  against  alL 

Crimes,  §  1374. 
furnishing  false  schedules,  complete  when.    Crimes,  §  1875. 
perjuries  under.    Crimes,  §§  1096-1101. 
indictment  for  offenses  under.     Crimes,  §§  2560-66. 
order  of  register  enforced  by  contempt.    Crimes,  g  87, 

BANKS. 

offense  of  false  entries  in  books  of.    Crimes,  g§  1420-21. 

BARRATRY. 

evidence  of  specific  acts  not  given  without  notice.    Crimes,  §  2000. 

BIGAMY.    See  Polygamy, 

BILL  OF  EXCEPTIONS. 

not  allowed,  when ;  when  not  certified  to  contain  all  the  evidence.    Crimes,  §§  2194-96. 

BILL  OF  LADING. 

receipt  of  carrier  held  to  be  a.    Crimes,  §  755. 

BILL  OF  PARTICULARS. 

of  offense,  when  ordered.    Crimes,  %  2077. 

BLACKS.    See  Civil  Rights. 

BOND.    SeeBaiV. 

offense  of  furnishing  fraudulent.    Crimes,  §  1412. 

BOUNTY. 

withholding  of  **  pay  and  bounty  "  by  agent,  not  an  offense  under  acts  of  1864  or  1875. 
Crimes,  g§  1087-88. 

BRIBERY.    See  Witnesses, 

**  log  rolling  "  is  a  common  law  offense.    Crimes,  §  1266. 

revenue   act   of  1866  construed,  under  which  certain  act  punishable  as.      Critnes, 

gS  1441-42. 
of  United  States  official,  whether  federally  cognizable.     Crimes,  §  1787. 

BURDEN  OF  PROOF. 

when  on  prisoner,  see  CrimeSj  1,  d. 

of  insanity,  is  on  defendant.    Crimes,  f^§  8126,  8154. 

BURGLARY. 

larceny  is  the  lesser  crime ;  what  is ;  occupied  house  not  in  the  curtilage.    Crimes, 

§§1422-26. 
may  be  joined  with  larceny.    Crimes,  g  2221* 

C. 

CABINET  OFFICERS. 

power  over  prosecutions,  see  Criminal  Procedure,  4 

CAPIAS. 

may  be  issued  as  first  process.    Crimes,  §  2866. 

CAPITAL  PUNISHMENT.     See  Punishment 

modes  of,  under  military  law.    Crimes,  §  8065« 
at  common  law.    Crimes,  §  80(>7. 

CENSUS  LAW. 

offenses  under.    Crimes,  §  1897. 

CERTIFICATE  OF  DIVISION. 

how  obtained  after  disagreement  as  to  new  trial  on  motion  in  arrest  of  judgment 
Crimes,  §2992. 

CERTIORARI.    See  Extradition,  1,  g;  Habeas  Corpus. 
federal  courts  may  issue  writs  of.    Crimes,  §  8462. 

CHALLENGE.    See  Grand  Jury;  Jury. 

CHANGE  OF  VENUE.    See  Jurisdiction,  1. 

practice,  as  to  records  of.    Crimes,  g  8181. 

for  prejudice  of  people ;  prejudice  of  judge.    Crimes,  §§  2927-28. 

CHARACTER. 

good,  of  prisoner,  effect  of  evidence  of.    Crimes*  §  214 

CHARGE.    See  Jury,  2. 
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CHEROKEES. 

effect  of  treaty  of  1846.    Crimes,  §  8S68. 

CIRCUIT  COURTS.    See  Jurisdiction,  7. 

CIRCULAR. 

non-mailable,  see  Postoffloe,  8. 

CIVIL  RIGHTS.    See  Conspiracy,  5. 

indictuients  under  civil  rights  act.    Crimes,  §|  2567-73. 
what  are  offenses  against.    Crimes,  §§  1443-1450. 

COLLECTOR.    See  Resisting  an  Officer. 

COLORED  PERSONS.    See  Civil  Rights. 

COMITY.    See  Extradition;  Jurisdiction,  4. 

COMMISSIONERS. 

of  federal  courts,  powers  as  magistrates.    Crimes,  §§  1500-1503, 

power  and  duty  as  magistrates,  see  PreHminar*j  Examination. 

authority  and  jurisdiction  in  criminal  cases.    Crimes,  g§  2678-79,  2700-8707. 

COMMITMENT. 

form  of;  when  granted.    Crimes,  ^  2037-41. 

COMMON  LAW  OFFENSEa 

to  incite  fierce  dog  to  bite  a  cow.    Crimes,  §  1264. 

**  lo^  rolling  ^'  in  a  legislature.    Crimes,  §  1266. 

beating  a  cow.    Crimes,  ^  1267. 

inciting  another  to  assault.    Crimes,  §  1268. 

conspiracy  to  cheat.    Crimes,  §  1269. 

assault  OB  slave,  not.     Crimes,  ^  1270. 

cruelty  to  slave,  indictable.    Crimes,  §  1271. 

falsely  stating  written  evidence  before  him,  by  a  coroner.    Crimes,  §  1273. 

COMMON  SCOLD. 

offense  of  being :  how  punished.    Crimes,  g§  1376-79. 
indictment  for  being.    Crimes,  §  2575. 

COMMUTATION,    ^ee  Pardon. 

COMPLAINT.     See  JSrfmd^ion. 

of  punishments.    Crimes,  §§  3089-90. 

CONCEPTION. 

use  of  mails  to  send  articles,  etc.,  to  prevent,  see  Postoffice,  6,  d* 

CONFEDERACY.    See  Conspiracy. 

to  procure  loan  of  money  held  by  public  officer  for  safe-keeping,  indictable.    Crimes, 

§1440. 

CONFESSIONa    See  Evidence. 

CONFLICT  OF  LAWS.    See  Indictment;  Preliminary  Examination. 
state  law  applies  to  removal  case,  when.    Crimes,  §§  611,  636-48. 

CONFRONTING  WITH  WITNESSES.    See  Accused. 

CONSPIRACY.    See  Merger. 

1.  Qeneilallt. 

2.  What  is. 

8.  The  CoMBRfATioir. 

4.  The  Aqrebitknt. 

5.  The  Ptrposb. 

6.  The  Means  Emplotzd. 

7.  The  Overt  Act. 

8.  evtdencb. 

9.  Variakcb. 

10.  Limitations. 

11.  Indictment. 

1.  Generally. 

to  resist  officer.    Crimes,  §  1133. 

to  recover  debt  of  United  States  due  only  from  a  state,  not  criminal    Crimes,  §  185. 

association  to  do  unlawful  act  is  criminal  as  to  alL    Crimes,  1.^^^* 

each  member  is  liable  for  every  act  of  every  other  member.     Crimes,  §§  182,  IW. 

one  conspirator  may  be  a  witness  for  the  government.     CrImeSi  §.^  175,  203. 

act  of  one  the  act  of  all.     Crimes,  g,^  224-228. 

though  one  of  the  defendants  cannot  commit  the  crime  which  is  the  purpose  of  the,  he 

may  conspire  to  do  so.    Crimes,  §^  240,  241. 
at  common  law,  not  a  crime  against  the  government.     Crimes,  §§  233,  2299. 
to  cheat,  punishable  at  common  law.     Crimes,  g  1269. 
to  commit  breach  of  peace  of  state,  not  indictable.    Crimes,  §  2171. 
the  proof  must  implicate  two  or  more.    Crimes,  §  2278. 
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CONSPIRACY  —  continued. 
2.  What  is. 

an  agreement  to  do  an  unlawful  act,  or  a  lawful  act  by  unlawful  means.    Grimes, 

^  153,  153,  tSO-83,  188-194,  728.    See  §  215. 
is  a  crime,  though  nothing  be  done  in  pursuance  of  it.     Crimes,  §  180. 
held  otherwise  under  the  statute.     Crimes,  ^  184. 
need  not  originate  with  those  charged.     Crimes,  ^§  172,  195-199. 
under  act  of  March  2.  1867,  what.    Crimes,  §g  173,  200-207,  248,  244. 

same  as  section  5440,  Revised  Statutes.     Crimes,  g  244. 
definitions  of  conspiracy.    Crimes,  ^  215-223,  2276. 
pecuniary  consideration  unnecessary.     Crimes,  §§  216,  228. 

meeting  unnecessary.    Crimes,  g§  171,  188, 195-199,  217,  219. 

may  be  shown  by  association ;  no  concert  of  action  necessary.    Crimes,  ^  167, 191, 248. 
different  acts  showing  same  object,  enough.    Crimes,  §§  168,  192,  195-1 99. 
statements,  letters  and  telegrams  are  admissible.    Crimes,  S^  169,  192. 
the  participation  of  particular  person  cannot  be  shown  by  others*  declarations ;  but 
after  his  connection  is  shown,  the  declarations  of  each  bind  him.    Crimes,  ^  169, 

each  party  need  not  have  a  previous  acquaintance,  or  know  what  part  others  are  to 

perform.     Crimes,  §  202, 
two  persons' necessary.     Crimes,  §  238. 

4.  THB  AOREBlfENT. 

makes  the  conspiracy  complete ;  and  the  statutory  offense  exists  when  one  or  more 

does  any  overt  act.    Crimes,  §§  153,  183. 
the  plan  need  not  be  stated,  or  the  details ;  may  be  positive  or  tacit.     Crimes,  §g  188, 

221. 
person  against  whom  conspiracy  is  made  need  not  be  named.    Crimes,  §  236. 
must  be  more  than  mere  discussion.    Id,    Or  knowledge  of  its  existence.    Crimes, 

§782. 
may  be  abandoned  before  any  overt  act.    Crimes,  g§  170,  192. 
or  combination,  is  the  offense,  but  some  act  in  pursuance  thereof  must  be  done.    Crimes, 

§§  154,  195-199. 
express,  unnecessary.     Crimes,  §  201. 
must  be  a  corrupt  agreement.     Crimes,  §  232. 
a  person  may  join  conspiracy  after  tlie  agreement  is  complete.    Crimes,  §§  226,  246,  730. 

5.  The  Purpose. 

need  not  be  attained.    Crimes,  §g  187, 195. 

may  be  lawful,  if  means  ualawfiil.  .  Crimes,  §§  153,  180-194. 

need  not  be  a  crime  against  the  government.     Crimes,  §  243. 

intimidation  of  voters.     Crimes,  g^  180-182,  234. 

to  carry  away,  steal  and  destroy  returns  of  gangers  of  spirits,  notices,  etc.    Crimes, 

§§  188-194. 
to  defraud  the  government  out  of  a  devise.    Crimes,  g§  195-199;  or  in  any  manner. 
Crimes,  §§  237-245. 
out  of  tax  on  spirits.     Crimes,  §§  200-203. 
embezzlement  from  government  or  national  bank.     Crimes,  ^§  243,  251. 
fraudulent  removal  from  distillery  without  paying  tax.     Crimes,  §§  177,  207-214. 
resisting  officer.     Crimes,  §  233. 
to  prevent  free  exercise  of  rights.     Crimes,  §  235. 
to  plunder  a  wrecked  vessel.    Crimes,  §  243. 
to  present  false  claim  for  moneys  received  by  the  United  States  for  the  sale  of  cotton. 

Crimes,  §  245. 

6.  The  Means  Employed. 

are  immaterial,  if  tending  to  the  common  purpose.    Crimes,  §S  200-208. 
different  members  may  employ  different  acts.    Crimes,  g  781. 

7.  The  Overt  Act. 

need  not  be  unlawful,  if  the  means  are  unlawful.     Crimes,  §§  152,  180-182. 

held  necessary  to  constitute  a  conspiracy  under  the  statute.    Crimes,  §  184. 
none  necessary.    Crimes,  §  249.     See  §§  180-182. 

an  attempt  is  sufficient.     Crimes,  g§  162,  1^7. 

it  must  not  be  one  of  the  series  which  constitutes  the  conspiracy;  but  one  which  car- 
ries it  into  effect.     Crimes.  Si§  16(5,  188,  231,  249. 

must  be  shown  to  have  been  in  pursuance  of  combination.     Crimes,  g  242. 

design  may  be  abandoned  before  act  or  attempt.     Crimes,  §§  170,  192, 
now  far  an  essential.     Crimes,  ^  2808. 

the  combination  is  the  offense,  but  some  act  in  furtherance  essential.    Crimes,  §g  199, 
220.     See  i5§  180-182. 

demands  of  money,  journeys  and  conferences  to  carry  out  the  purpose.    Crimes,  §  188. 

may  itself  be  a  crime ;  conspiracy  not  merged.    Crimes,  g§  176,  204.    See  §  205. 

of  one,  is  the  act  of  all.     Crimes,  §j^  223-2^8. 

time  of  its  commission  not  necessaiy  to  be  shown.    Crimes,  §  231 

was  imnecessary  at  common  law.    Crimes,  8§  2254,  2279-82. 

charging  overt  act,  see  post,  12,  c. 
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CONSPIRACY  —  continued. 

8.  Evidence. 

Ihe  iN-ecase  time  alleged  seed  not  be  proved.    Crimee,  S  185. 

indirect  or  circumstantial  is  sufficient.    Crimes,  gj  18^  829, 947. 

what  necessary  to  show.    Crinaes,  ^194,  729. 

necessanr  to  establish  conspiracy.    Crimes,  %  197* 

weight  due  to  testimony  of  co-conspirator.    Crimes^  §^  198*  21&    See  Aecomptice*. 

of  ownership  of  rectifying  establishment,  need  not  be  strict    Crimes,  §§  179,  299,  810. 

bonded  warehouse  a  part  of  distillery.    Crimes,  %  899. 

effect  of,  of  defendant's  good  character.    Crimea,  §  812. 

dispatches  to  or  from  a  defendant,  to  show  oombinatioa.    Crimes^  §  230. 

9.  Variance.    Seewfpra,  8;  Variance. 

county  alleged  need  not  be  proved,  if  in  same  district    Crimea,  %  89& 

10.  LllilTATIONSw 

of  five  years,  under  revenue  laws,  apply  when.    Crimea,  g  947. 

11.  Indictment  fob  Conspibact.    See  Indictment, 

a.  Qenerallp, 

revenue  officer  may  be  indicted  as  an  individual.    Crimes,  §  289tf« 
to  plunder  wrecked  vessel,  under  section  5440u    Crimes,  §  830& 
what  sufficient  charKe  of  co-operation.    Crimes,  §  2809. 
must  allege  time  and  place.    Crimes,  g  2310. 

b.  Joinder. 

the  indictment  of  one  of  two  persons  is  good.    Crimes,  g§  3258,  2275-78. 
e.  Certainty  of  statement 

defendant  must  be  informed  of  the  nature  and  cause  of  the  charge.    Crimes, 

^§2:.'55.  2279-S2. 
every  material  ingredient  of  the  charge  must  be  stated.    Crimes.  §  2S92. 
circumstances  of  fraud  unnecessary.    Crimes,  g  280 'i.    See  ^  2313. 
means  need  not  appear.    Crimes.  §.^  2256,  2290-98.    See  §  2290  and  note  a. 

otherwise  in  conspiracy  to  defraud  the  United  States.     Crimes,  §^  2257,  2279-82. 
need  not  be  statea  in  full.    Crimes,  §  2288a« 

indictment  under  act  of  March  2,  1867,  held  good.      Crimes,  §  2311. 
should  appear  in  charging  conspiracy  to  defraud.    Crimes,  §  2313. 
defrauding  the  government,  means  used  must  be  alleged.    Grimes,  §§  2253,  2288-$4« 
how  overt  act  charged.    Crimes,  g.^  2260,  2288-S4. 

**  distilled  spirits"  sufficient  description  of  taxable  property.    jOimes,  §§  2270, 
2294-98. 
overt  act,  when  not  alleged,  all  the  facts  of  the  conspiracy  must  appear.    Crimes, 
^§  2259,  2288-84. 
how  charged.     Crimes.  §  2260. 

*'  in  pursuance  "  of  combination,  good.    Crimes,  §§  2361,  2294-98. 
need  not  be  set  out  with  the  precision  of  an  indictment  for  the  act  itself.  Crimes, 

§§  2272.  2805-2807. 
any  act  carrying  out  the  conspiracy,  enough.    Crimes,  §§  2274,  2808-9* 
may  be  murder ;  conspiracy  not  merged.    Crimed,  ^  2291. 
need  not  be  alleged  at  common  law.    Crimes.  §  2801. 
to  hinder  voting;  actual  hindrance  unnecessary.    Crimes,  §§  2262,  2285-99* 
need  not  be  charged  whether  election  state  or  federal.    Crimes,  g  2263 ;  Id, 
conspiracy  may  be  formed  the  day  before  election.     Crimes,  §  2264 ;  Id, 
must  allege  qualification  of  pei*son  deprived.     Crimes,  §^  2265-66,  2208;  Id, 
equal  protection  of  the  laws;  count  held  too  indefinite.     Crimes,  §^  2267,  2285-89.- 
to  hinder  support  of  candidate;  acts  of  support  unnecessary.     Crimes,  §§  2269, 
2290-98. 
must  show  support  to  be  of  election  of  persons.     Crimes,  §  2312. 
embezzlement;  indictment  held  good.    Crimes,  §>^  2271.  2299-2804. 
for  destroying  government  papers;  charging  overt  act.     Crimes,  g§  2272,  2805- 

2807. 
fraud  on  United  States  not  necessary.    Crimes,  §  2278;  Id, 
d.  Names  of  defendants  and  other  persons,  etc, 

persons  hindered  from  voting  need  not  be  named.    Crimes,  g§  2262,  2285-89. 

CONSTABLK     See  Offenses  by  Officers, 

CONSTITUTION   OF   THE  UNITED  STATES.    See  Accused;   Extradition,  2;   Jury,  7; 

Pardon. 
1.  Powers  op  Congress.    See  Piracy, 

enforcing  laws  by  appropriate  penalties ;  harbors,  coin,  pensions,  Indians,  forts,  larceny, 

etc.     Crimes,  §g  14-21. 
to  punish  offenses  on  high  seas  and  against  international  law.    Crimes,  §  428. 
as  to  persons  and  property  in  the  states.    Crimes,  g  845. 
as  to  the  postoflice,  and  protecting  the  mail.    Crimes,  §  988,  and  note  a. 
right  to  be  secure  in  one  s  house  not  derived  from.    Crimes,  §  2289. 
free  exercise  of  religion;  polygamy  may  be  prohibited  as  an  act  or  practice,  not  as  a 

religion.     Crimes,  ijij  s.)2.  y.'>4-S(;.5. 
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CONSTITUTION  OF  THE  UNITED  STATES,  Powers  op  Congress  —  continued, 
luakiog  port  of  eutry  does  not  confer  criminal  jurisdictioD,    Crimea,  §  15. 
relation  of  states  to  the  government  stated.    Crimes,  g  34$. 
rights  of  accused,  as  to  copy  of  indictment,  punishment,  etc.,  see  Accused, 

CONSTRUCTION  OF  THE  CONSTITUTION. 

how  grants  of  power  by  congress  construed.    Crimes,  g  989. 

CONSTRUCTION  AND  INTERPRETATION.    See  Extradition,  1,  b;  Pardon,  4. 
of  statutes,  see  Statutes, 
of  pardon.    Crimes,  g  82G:?.    See  Pardon, 

CONSTRUCTIVE  TREASON. 
See  Crimes,  g  1199. 

CONSULS  AND  MINISTERS. 

1.  OfTEKSES  AGAIKST. 

2.  Privileob. 

1.  Offenses  against. 

jurisdiction  of  offenses  by  and  against.    Crimes,  §§  17'?6-38. 

on  indictment  for  arresting  need  not  be  shown  that  offender  knew  him  to  be  a  min- 
ister.    Crimes,  §§  1287,  1290,  1295. 
immaterial  that  lie  submitted  to  arrest.     Crimes,  g  1288. 

authority  of  the  minister  as  such  need  not  be  strictly  proved.     Crimes,  §  1291. 
a  person  may  defend  himself  from  assault  of  minister.    Crimes,  §g  1292,  1298. 
assault  by  minister  does  not  justify  arrest.    Crimes,  g  1294. 
indictment  for  imprisoning.    Crimes,  g  2661. 

2.  Pbiyilege  of. 

unaccredited  minister  not  privileged.    Crimes,  §  1286. 

property  attached  to  his  person  also  privileged.    Crimes,  g  1289. 

consul  not  privileged  from  prosecution  for  sending  threatening  letter.    Crimes,  §  1400. 

CONTEMPT. 

disobedience  of  order  of  register  a.    Crimes,  g  87. 

refusal  to  answer  proper  question  by  grand  jury.    Crimes,  g  128. 

disobeying  order  of  federal  court.    Crimes,  g  129. 

13  a  crime  punishable  by  indictment.     Crimes,  g  180. 

of  court,  a  crime  at  common  law.    Crimes,  g  180. 

of  court,  removal  of  cases  of ;  is  a  crime.    Crimes,  gg  8200-8203. 

punisliment  of  crimes,  g  3081. 

CONTINUANCE. 

what  ground  for;  what  not.    Crimes,  gg  2929^^. 

COPY  OF  INDICTMENT.    See  Accused. 

CORONER 

Indictable  for  false  statement  of  written  evidence  before  him.    Crimes,  g  1273. 

CORPORATIONS. 

sutijeot  to  indictment,  when.    Crimes,  g  756. 

offense  of  president  of  manufacturing,  for  passing  its  notes  as  money.    Crimes,  §  1413. 

CORRUPTION. 

in  office,  indictment  for.    Crimes,  g  2575. 

COSTa 

imprisonment  for  fine  and.  Crimes,  gg  2908-9. 
pardoning  power  may  release.  Crimes,  g  8269. 
liability  of  prosecutor  for.    Crimes,  gg  2886-87. 

COUNTERFEITING  AND  FORGERY.    See  Forgery. 
1.  In  Gbjvb&ax.. 

8.  What  is  CouNTSitrEiTiNo;  What  Not. 
8.  Possession  ov  CoTNTSBnaTS. 
4.  Pasaiko,  Uttebino  AVD  PuBUSHINa. 
6.  Indictment. 

tr  In  Gsneral. 

act  of  February  25,  1862,  not  void  for  repu]?nancv.    Crimes,  g§  258,  259. 

counterfeiting  coin  not  a  felony.    Crimes,  §  19iS4. 

act  of  1867  not  repugnant  to  act  of  1864.    Oimes,  g  205. 

a  lessee  of  a  bouse  used  in,  may  be  guilty  as  an  accomplice.    Crimes,  g  273. 

act  of  June  27,  1798,  was  repugnant  and  void.    Crimes,  g  275. 

exacting  security  for  good  behavior  of  defendant,  not  proper.    Crimes,  g  283. 

it  is  an  offense  to  make  small  photographs  of  treasury  notes.     Crimes,  g  305. 

what  evidence  admissible.     Crimes,  g  298.    See  post,  3. 

the  act  of  June  30,  lbC4,  relates  to  genuine  plates  of  the  currency.    Crimes,  g  804, 

what  not  a  variance.    Crimes,  g  80£ 
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COUNTERFEITING  AND  FORGERY  —  continued. 
2.  What  is  Counterfeitinq  ;  What  Not. 

the  metal  passed  or  made  must  so  resemble  genuine  coin  as  to  deceive.    Crimes,  §^  254, 
259-261.     See  5i  295. 
otherwise,  if  it  be  intended  to  pass  by  exhibiting  only  one  side  of  coin.    Crimes, 
§270. 
boring  and  filing,  and  adding  base  raetnl,  is.     Crimes,  §§  255,  262. 
intent  to  pass  as  genuine,  necessary  under  act  of  1835.    Crimes.  §.^  266.  268. 
need  not  be  to  defraud  the  United  States  or  its  officer.     Crimes,  g  267. 
to  aid  maker  in  magical  performance,  not.    Crimes,  §  268. 
circumstantial  evidence  of,  is  enough.     Crimes,  §  2G9. 
it  need  not  be  shown  that  there  are  genuine  coins  like  those  uttered.    Crimes,  §  274 
counterfeiting  the  silver  coin  of  Spain  not  punishable  under  act  of.  1825.    Crimes, 

g280. 
national  currency  subject  to.    Crimes,  g  806. 

8.  Possession  op  Counterfeits. 

of  other  counterfeit  papers,  is  competent,  on  the  question  of  guilty  knowledge.  Crimes; 

8  292. 
inference  from,  rebutted  by  proof  of  good  character.     Crimes,  §  293. 
by  lessee  of  room  in  which  spurious  coin,  tools,  etc.,  found,  sufficient    Crimes,  §  296. 
by  co-conspirator,  evidence  against  all.     Crimes,  §  297. 

4.  Passing,  Uttering  and  Publishing. 

the  uttering  or  passing  need  not  be  aa  genuine,  if  the  purpose  be  to  defraud.    Crimes, 
§g  256.  268-265. 
furnishing  notes  to  another  as  counterfeit,  to  be  by  him  circulated,  is  indictable. 
Id, 
otherwise  under  statute  punishing  the  passing,  etc.,  ''inpayment*'    Crimes 
§282. 
sale  and  delivery  for  ultimate  circulation  is  a   felonious  *'  passing.*'    Crimes,  §  264. 
is  putting  it  out  in  payment  or  exchange,  as  good.     Crimes,  §  281. 
in  a  conspiracy  for,  possession  of  one  is  that  of  all.     Crimes,  §  290. 
attempt  made  out  by  showing  attempt  of  authorized  agent.    Crimes,  §  294« 

6.  Indictment.    See  Indictment. 

a.  Oenerally, 

under  act  of  1864,  must  charge  passing  with  intent  to  defraud.    Crimes,  §  265« 

of  1867,  that  the  note  will  be  passed  as  true.    Id. 

how  coins  described  in.    Crimes,  §  272. 

copy  of  forged  instrument,  how  set  out.    Crimes,  §  28S3. 

inaictment  good  though  corporate  charter  expired,  when.     Crimes,  §  2861. 

name  of  person  to  whom  counterfeit  passed  unnecessary.    Crimes,  ^  2867« 

how  fraudulent  erasure  charged.     Crimes,  §  2822. 

b.  What  mu^t  be  stated, 

exact  copy  of  thing  forged.     Ci-imes,  g§  2814,  2331-83. 

number  of  forged  notes  in  possession  of  accused.    Crimes,  p  2315,  2H81-33. 

variance  as  to  number  of  counterfeit  bill,  fatal.    Crimes,  g^  2316,  2334^6.    See 

Variance. 
description  of  counterfeit  bill  must  correspond  with  proof.     Crimes,-  ^  2819, 

2334r^36. 
evidence  may  sustain  only  one  count.    Crimes,  §§  2320,  2334-2386. 
guilty  knowledge,  when.    Crimes,  g§  2326,  2344. 
intent  to  defraud  United  States,  wlien.    Crimes,  §§  2827,  2345-48. 
•*  forged  or  counterfeited,"  when.    Crimes,  g§  2369,  2371. 
purport  of  note  or  bill,  when.     Crimes,  §  2302. 
intent  essential,  when.    Crimes,  §§  2363-68. 

damage  or  prejudice  to  another,  when ;  when  not.    Crimes,  §§  2868-69. 
instance  of.    Crimes,  §  2370. 

C.  What  need  not  be. 

bank  from  which  counterfeit  bill  issued.    Crimes,  §§  2821,  2887-39. 

**  purport  clause,"  when.     Crimes,  §§  2322,  2337-^9. 

corporate  existence  of  bank,  when.    Crimes,  ^§  2323,  2387-39. 

that  note  and  obligation  are  security  of  United  States,  when.    Crimes,  §§  2324. 
2340-43.  ^^ 

that  counterfeit  currency  resembles  the  genuine.    Crimes,  §j$  2825,  2340-284S. 

means,  circumstances,  or  methods  of  fraud.     Crimes,  §,^  2327,  2345-48. 

in  case  of  false  affidavits,  that  officer  taking  them  was  qualified.    Crimes,  §§  232S» 
234o— 4$. 

that  notes  of  national  bank  were  sealed.     Crimes,  g§  2329-80,  284o-4S. 

name  of  instruments  forged,  when.     Crimes,  ^  2342. 

that  drawer  had  a  riglit  to  draw.     Crimes,  §  2356. 

indorsements  on  bill.     Crimes,  §  2357, 

paper  writing,  or  printed  paper,  when.     Crimea,  §  2869. 
d.  In  toords  of  statute. 

not  sufficient,  when.    Crimes  §§  2326,  2344. 
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COUNTS.    See  Joind^, 

COURT  MARTIAL. 

trial  in,  does  not  put  in  jeopardy.    Crimes,  §§  1766,  17S3-S4. 

COURTS. 

minutes  of,  import  verity.    Crimes,  §  1779. 

territorial,  are  courts  of  the  United  States.    Crimes,  §  3191. 

special  sessions  proper,  when.    Crimes,  §§  2747-48. 

CRIMES.    See  Constitution  of  the  United  States;  Criminal  Frauds;  Criminal  Procedure; 
District  of  Columbia;  Jurisdiction;  Repeal;  Statutes,    Also  Offenses,  etc 

1.  In  Qeneral. 

2.  Capacitt  akd  Responsibiutt. 
8.  Mitigation  akd  Ezcusk. 

4.  The  Locus.  ^ 

1.  In  General. 

what  are  felonies.    Crimes,  §  1921. 

the  same  act  may  be  a  crime  against  the  state  and  the  nation ;  a  state  may  punish  a 

federal  crime.    Crimes,  §g  84-36. 
there  are  no  common  law  crimes  against  the  United  States.     Crim*es,  §§  2084,  2279. 
an  act  to  be  made  punishable  by  future  legislation  is  not  a  crime.     Crimes,  §  134. 
a  conspiracy  to  recover  a  debt  of  the  United  States,  which  was  a  debt  of  Missouri,  not 

a  crime.    Crimes,  §  135. 
construction  of  various  acts  relating  to  crimes.     See  Statutes,  2l 
a  single  act  may  be  separate  and  punished  as  a.    Crinies,  §  136. 
congi-ess  may  reduce  felony  to  misdemeanor.     Crimes,  §  142. 
an  act  authorized  by  a  constitutional  law  cannot  be  criminal.     Crimes,  §  149. 
the  particular  offense  charged  must  be  proved.    Crimes*  §  559. 
difference  between  moral  and  legal  guilt.    Crimes,  §  lOOvS. 

character  of  offense  not  tested  by  mode  and  measure  of  punishment.    Crimes,  §  2462. 
what  constitutes  a  crime.    Crimes,  §§  6-8. 

a,  Tfi£  intent.    See  Homicide, 

must  exist  when  act  done.     Crimes,  g§  1,  6-8. 

"  wilfully,"  what ;  intent  must  be  evil,  not  ignorant.     Crimes,  g§  61,  63. 

malice,  what;  inferred  when  crime  proved.    Crimes,  §§  65,  66. 

is  essential;  motive  sought;  presumed  when ;  declarations  of  defendant.     Crimes, 

§g  67-74. 
not  essential  when ;  what  is ;  how  rebutted.    Crimes,  §§  75,  84. 
as  to  counterfeiting,  see  Counterfeiting. 
as  to  polygamy.    Crimes,  §  864. 
as  to  perjury,  see  Perjury. 

in  cutting  timber  on  public  lands.    Crimes,  §  1457. 
how  charged,  see  Indictment,  5. 
how  not  negatived.    Crimes,  §  2409. 

b.  Constitutional  law  —  Power  of  congress.    See  Constitution  of  the  United  States. 

congress  may  enforce  its  Jaws  by  penalties.     Crimes,  gg  7,  14-21. 

C  Reasonable  doubt. 

defined,  explained  and  described.    Crimes,  §§  41-57,  58-60,  658,  656,  657,  685. 

when  burden  on  defendant  to  create  a.     Crimes,  ^§  657,  713. 

to  prove  some  other  cause  of  death  than  that  charged.     Crimes,  §  684. 

defined.    Crimes,  g§  1115,  8127. 

burden  on  prosecution  to  prove  guilt  beyond  a.    Crimes,  §  8145. 
d«  Presumption  of  innocence.     See  siipra. 

continues  until  guilt  proved.     Crimes,  §g  58-60,  8124. 

applied  to  case  of  receiving  stolen  property.    Crimes,  §  1114. 

e.  Good  character. 

entitled  to  consideration  when  conduct  doubtful.    Crimes,  §  658. 

2.  Capacity  and  Responsibiuty.    See  Insanity. 

defense  of  marital  coercion  not  favored;  should  be  pleaded  in  abatement,  but  ad- 
missible under  plea  in  bar.    Crimes,  g§  9-11. 
ignorance  as  bearing  on  intent.     Crimes,  g  62. 
need  not  be  an  intent  to  violate  the  law.    Crimes,  g§  70,  72. 
of  fact  and  law  considered.     Crimes,  g  2062. 

8.  Mitigation  and  Excuse.    See  supra,  2. 

bad  or  low  education  or  passion,  none;  fear  as  an  excuse.    Crimes,  §§  108-105. 
religious  belief  or  duty  is  no  excuse  for  an  act  declared  a  crime.     Crimes,  §  860. 

4.  The  Loccs.    See  Jurisdiction,  1. 

mailing  forged  paper  from  Tennessee  to  Washington  not  indictable  in  latter  place. 

Crimes,  g  277. 
of  fraud  on  government,  committed  in  Washington  and  New  York.     Crimes,  §  315. 

where  false  claim  actually  made.     Crimes,  g  316. 
what  proof  sufficient  to  show  place  of  robbeiy  of  mail.    Crimes,  g  946. 
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CRIMINAL  FRAUDS.    See  FaUe  Pretenses;  Jnmrance, 

olTeDse  by  president  of  corporation,  by  circulating  its  notes  as  money.     Grimes,  §  UlSL 
of  giving  fraudulent  bond.    Crimes,  g  1413. 
when  fraud  not  indictable.    Crimes,  g  1419. 
by  false  entries  in  bank  books.     Crimes,  $^g  1420-21. 
indictment  for.    Crimes,  gg  2607,  2008. 

CRIMINAL  PLEADING.    See  Ajneiuiment;  Indictment. 

1.  OSNUULLT. 

2.  PLBA8  IN  AJIATKHXKT. 

8.  Pleas  in  Bae. 
4.  DrauBBEB. 

1.  Generally. 

See  Indictment^  as  to  staling  offenses. 

2.  Pleas  in  Abatement.    See  Grand  Jury,  3. 

effect  of  failure  to  plead  a  misnomer ;  statute  as  to  addition  of  estate,  eta    Crimes, 

§§9.19. 

as  to  qualifications  of  grand  juror,  see  Grand  Jury,  2. 
must  be  pleaded  with  strict  exactness.     Crimes,  g§  1826,  1836,  3823-34. 
after  verdict  against,  defendant  may  plead  in  bar.    Crimes,  g  1861. 
conclusion  of.     Crimes,  g,:^  1838,  2S21-32. 

bad,  if  praying  impossible  relief.     Crimes,  §  1839. 
need  not  be  verified.    Crimes,  §  1810. 

8.  Pleas  in  Bar. 

civil  action  not  a  bar.    Crimes,  ft  123. 

statute  of  limitations  may  be  relied  on  under  general  issue.    Crimes,  §  2057. 

when  acquittal  may  be  pleaded  in.    Crimes,  §  2479. 

defendant  may  withdraw  plea  and  plead  again.    Crimes,  §  2736. 

must  meet  the  whole  case.    Crimea,  §2818. 

need  not  suggest  mode  of  trial.    Crimes,  %  2826. 

special  pleas  unnecessary ;  ail  defenses  admissible.    Crimes,  §§  3837-28. 

4.  Demurrer. 

statute  of  limitations  available  on.    Crimes,  §  2816. 

what  not  admitted  by.     Crimes,  §  2817. 

for  failure  to  plead  to  whole  charge.    Crimes,  g  2318. 

does  not  reach  misnomer.     Crimes,  §  2819. 

decided  on  wliole  record,  and  against  first  fault.    Crimes,  g§  2820,  8468. 

what  not  raised  by.    Crimes,  §  2>$35. 

judgment  on  overruling.     Crimes,  §  2856. 

CRIMINAL  PROCEDURE.  See  Accused;  Arraignment;  Arrest;  Arrest  cf  Judgment;  Argu- 
ment; Bail;  (Jrvnes;  Criminal  Pleading;  Detectives;  District  Attorney;  Extraditions- 
Evidence;  Grand  Jury;  Indictment;  Information;  Jwlgment;  Jury;  New  Trials; 
Nolle  Prosequi;  Preliminary  Examination;  Pudiishment;  Bemoval  of  Causes;  Vari- 
ance; Writ  of  Error, 
I.  In  Gembbal. 

5.  Mods  ov  PBosBcunoy. 

9.  Eftbot  or  Rkpbal  or  Law. 

4.  Power  ov  Ezecutivb  and  Offiobrs. 

6.  Power  ot  District  Atpornet. 

6.  Power  ov  Jvdqka. 

7.  Power  or  Attornet-ObnbraL 

8.  Rights  of  Aocubbd. 

1.  Ix  General. 

proceeding  against  railway  for  death  by  negli^nce  is  criminal.    Crimes,  §  131. 
so  of  proceeding  to  forfeit  property  and  imprison  the  owner.     Crimes,  g  132. 
court  may  give  time  to  prosecution  to  supply  proof.     Crimes,  §  983. 
as  to  proof  on  joint  indictment,  see  Indictment, 
common  law  governs  in.    Crimes,  §§  1888,  26^6-96. 

in  absence  of  statute.    Crimes,  g  8015. 
no  state  law  made  since  1789   can  atfect  procedure  or  roles  of  eTidenoe,     Crimes. 

g§  2676.  2H9G-99. 
state  procedure  adopted  by  sec.  1014,  R.  8.    Crimes,  gg  2677,  2700-2707. 

2.  Mode  op  Prosecution. 

a.  In  general, 

statutory  method.    Crimes,  §  85. 

must  be  followed.     Crimea,  g  2897. 

common  law  governs;  state  rules  followed,  see  supra,  1. 
b«  By  indictment.    See  Indictment, 

acts  punishable  b^  fine  and  imprisonment.     Crimes,  §  86. 

mala  prohibita,  if  public  grievances;  enforcing  revenue  stamp  law  by.     Crime:s 
§b9. 

when  revenue  penalty  not  fixed  in  amount.    Crimes,  §§  93,  94,  96* 

contempts.    Crimes,  g  130. 
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CRIMINAL  PROCEDURE,  Mode  of  PROSECfunoN— continued. 

€•  By  information.    See  Information;  Felonies  and  Infamous  Crimes,  T 

aU  crimes  less  than  infamous,  see  Information. 

d.  By  either, 

public  nuisances.     Crimes,  §  88.  \ 

e.  By  neither. 

recovery  of  penalty  for  keeping  faro  bank.    Crimes,  §§  00,  9S, 

tax  for  special  privilege.    Crimes,  §  91.  '       ' 

f.  As  a  contempt.    See  Contempt.  ' 

order  of  register  in  bankruptcy.    Crimes,  §  87.  * 

g.  By  civil  action. 

penalty  under  revenue  law.    Crimes,  §  92.    See  §  93. 
will  not  lie  when.    Crimes,  g§  98,  94. 

8.  Effect  of  Repeal  of  Law.    See  Repeal. 

pending  prosecutions  fall,  in  the  absence  of  a  saving  clause.    Crimes,  §§  98,  103. 

4.  Power  of  Executive  and  Officers.    See  Distinct  Attorney;  Pardon. 

of  secretary  of  the  treasury  or  the  president.     Crimes,  §§  lii,  126. 

5.  Power  of  District  Attorney.    See  District  Attorney. 

may  generally  decline  to  prosecute ;  power  of  judges.    Crimes,  §  127.    See  §  146. 

6.  Power  of  Judges.    See  Jury;  Preliminary  Examination, 

may  investigate  though  district  attorney  decline  to  proceed.    Crimes,  §  127. 
instructions  of  attorney -general.    Crimes,  §  145. 

7.  Power  of  Attorney-General. 

directions  to  district  attorney  as  to  indictments  found  by  grand  jury  do  not  control  tiie 
court    Crimes,  §  146. 

8.  Rights  of  Accused.    See  Accused. 

constitutional  rights  of.     dimes,  i^§  2671,  268d,  2708-2748. 
standing  mute,  may  have  plea  entered.     Crimes,  §§  2673,  2687-90. 

CRUEL  PUNISHMENTS.    See  Punishment. 

CRUELTY. 

beating  slave  is,  and  a  common  law  offense.    Crimes,  §  1271«  i 

CRUELTY  TO  ANIMALS.    See  Common  Law  Offenses. 

CURRENCY. 

offenses  of  issuing  or  passing  small  notes.    Crimes,  ^  1388-90L 

D. 

DANGEROUS  WEAPON. 

what  id  a.    Crimes,  §§  1241,  1242,  1245-46, 1461. 
a  pistol  is.     Crimes,  §  148. 

DECOYS.    See  Pbstofflce,  1. 

DEFINITIONS. 

"crew"  includes  officers,  when.    Crimes,  |§  881,  884. 
"dangerous  weapon."    Crimes,  g§  1245,  1246, 1461. 
"delivery  "  of  letter,  bill,  paper,  etc.    Crimes,  §  898,  p.  368, 
"den  lie."    Crimes,  §  799. 
**  destroy."    Crimes,  S  799. 

"forfeiture."    Crimes,  §5  2428.  ' 

"gallons  of  proof  spirit."    Crimes,  §  2417. 
"  Jeopardy."    Crimes,  §  927.    See  Tunce  in  Jeopardy. 

"keeping"  implies  repetition.     Crimes,  §  1387.  , 

"  knowingly.''    Crimes,  g  2059. 
"  liability."    Crimes,  ^  2428. 
"lien."    Crimes,  §889. 
**mail."    Crimes,  §  90S. 

"malice,"  in  act  of  1835  protecting  crew.    Crimes,  §§  462,  468. 
•  *  maliciously. "    Crimes,  g  2059* 
"penalty."    Crimes,  ^  24s8. 

"  person  "  includes  corporation  in  criminal  law,  when.    Crimes,  g  128t 
"  personal  goods."    Crimes,  fc5§  804,  805,  830,  1022. 
"place,"  in  crimes  act.    Crimes,  §  1019# 
"plunder."    Crimes,  §  799. 
"  postoffice."    Crimes,  S^  908. 

"publication."    Crimes,  §  1001.  , 

**  ship  of  the  United  States."    Crimes,  §  2069. 
"  smuggling."    Crimes,  §  2552. 
"steal.'^   Crimes,  §799. 
«' timber."    Crimes,  §  1451. 
"wilfully."    Crimes,  §§  2050,  2054-58. 
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DEFRAUDING  THE  GOVERNMENT.    See  Conspiracy,  5;  Forgery. 
1.  Ik  Gekeral. 

8.  iKDICnUEMT. 

1.  In  General. 

by  making  false  claim  for  bounty  land,  land  or  money.    Crimes,  §§  808,  810. 

actual  transmission  of  papers  for,  unnecessary ;  procuring  for  transmission  enough. 
Crimes,  ^  311. 
"  making  a  claim  "  under  §  5438,  what.    Crimes.  §  812. 
definitions  of  terms  used  in  Revised  Statutes.    Crimes,  §  813. 
by  cutting  timber  on  public  lands.     Crimes,  §§  1451-57. 
fraud  of  treasury  officer  is  on  the  public^  when.     Crimes,  §  814. 
doctrine  of  false  tokens  or  pretenses  does  not  apply.    Crimes,  §§  817,  818,  830. 
act  of  March  3,  1823,  confined  to  instruments  designed  to  obtain  government  money. 

Crimes,  §820. 
forgery  to  obtain  land,  or  to  confirm  a  claim  to  land,  excluded.    Crimes,  §  834. 

the  instrument  transmitted  need  not  be  forged  or  counterfeited.    Crimes,  §  826. 
forgery  of  owner's  oath,  importer's  entry  or  bond.     Crimes,  §821. 
claim  need  not  be  in  favor  of  defendant  himself.    Crimes,  §822. 
act  of  1823  not  repealed  by  act  of  1863.     Crimes,  §  324. 
fraud  by  false  drafts  on  navy  agent  not  sanctioned  by  allowing  credit  of  the  amount  to 

the  latter.    Climes,  §  325. 

2.  Indicjtmbnt.    See  Indictment 

for  false  claim  for  bounty  land.    Crimes,  ^§  809,  810. 

felonious  intent  need  not  be  charged.     Crimes,  g§  2538,  2542-44. 

for  sending  false  affidavit  to  pension  office,  held  good.    Crimes,  §§  2534^  2545-4 7« 

must  describe  particulars  of  falsity.    Crimes,  §  2535 ;  Id, 
various  indictments  for  different  crimes  against  the  government.    Crimes,  §§  2583-87« 

DEURIUM  TREMENS. 

is  insanity,  when.     Crimes,  §§  8120,  8151-52. 

DEMURRER.    See  Criminal  Pleading,  4. 

statute  of  limitations  not  taken  advantage  of  on.    Crimes,  g  205  7« 

especially  when  it  contains  an  exception.    Id, 
admits  facts  well  charged.    Crimes,  g  2089. 

DESERTERS.    See  Resisting  an  Officer. 

DESERTION. 

of  seamen  or  soldier,  offense  of  enticing.    Crimes,  §§  1820,  1821. 

DETECTIVES. 

employment  justifiable,  when ;  unlawful  means  should  not  be  used.  Grimes,  §§  116, 117. 

DIRECTING  VERDICT.    See  Jury,  8. 

DISCHARGE  OF  JURY.    See  Twice  in  Jeopardy, 

DISORDERLY  HOUSES.    See  Police  Potoer. 
indictment  for  keeping.    Crimes,  §  2659. 

DISTILLERS. 

illicit,  killing  of,  when  justifiable.    Crimes,  §§  686,  706b 

DISTILLING. 

who  is  to  give  warehouse  bond.    Crimes,  §  2421, 

DISTRICT  ATTORNEY.    See  Criminal  Procedure,  6. 
duties  before  grand  jury.     Crimes,  g§  1876-77. 
power  as  to  removal  of  cases.    Crimes,  §  3208. 
when  may  enter  noUe,    Crimes,  gjj  2847-50. 

judgment  not  delayed  for  promise  of  immunity,  when.    Crimes,  g  2867, 
authority  of  and  control  by.    Crimes,  §§  2874-75. 
power  over  prosecution   before  trial,  and  after  trial  oommenoes.    Grimes,  §g  9668. 

2680-82. 
may  attend  before  examining  commissioner,  but  only  as  counseL    Grimes,  ^  2670, 

2680-82. 
cannot  dismiss  examination  before  commissioner.    Crimes,  §  2681. 
no  power  to  contract  with  accessory  for  his  testimony.    Crimes,  §§  8^29-W. 
failure  of,  to  move  for  judgment,  is  an  indirect  pardon.    Crimes,  §2810* 

DISTRICT  OF  COLUMBIA. 

criminal  procedure  in.    Crimes,  §§  2917-19. 
prisoner  convicted  may  appeal  to  general  term.    Crimes,  §  151. 
punishments  in.     Crimes,  §  3101. 
law  of  libel  in.     Crimes,  $^  3183. 
jurisdiction  of  crimes  in.     Crimes,  ^§  1740-48. 
crimes  in,  and  their  punishment.     Crimes,  §g  1469-^74. 
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DRAFT.    See  Resisting  an  Officer. 

DRUNKENNESS. 

when  a  defense  to  homicide.    Crimes,  §g  8156,  3164-66. 

DUELING. 

offense  of  C5arrying  challenge.    Crimes,  §  1391. 
whether  murder  or  manslaughter.     Crimes,  §  674 

DUPLICITY.    See  Indictment,  13;  Joinder;  Violation  of  Hevenue  Latos,  6. 

E. 

ELECTION. 

when  prosecution  required  to  elect;  when  not.    Crimes,  §§  2844-46. 

ELECTIONS.    See  Conspiracy;  Offenses  under  Election  Laws,  , 

congress  does  not  prescribe  qualifications  of  voters.    Crimes,  §  2288. 
congress  may  protect  electors.    Crimes,  §  2202. 
and  may  regulate  congressional.    Crimes,  §  2298* 

EMBARGO  LAWS. 

jurisdiction  of  circuit  court.     Crimes,  g  1757. 

repeal  with  saving  clause  as  to  former  offenses  construed.    Crimes,  §  1404 

EMBEZZLEMENT.    See  Defrauding  the  Government;  Indian  Agent;  Indictment;  Postoffloe, 
4,  7 ;  Preliminary  Examination. 
from  national  bank  by  conversion  to  his  own  use  by  the  president    Crimes,  §  1249, . 

other  violations  to  show  intent.     Crimes,  §  1250. 

defendant  need  not  have  been  benefited  by.     Crimes,  §  1251. 
by  officer  of  United  States  bank,  what ;  indictment.    Crimes,  §  1488. 
by  public  officers,  agents,  clerks,  etc. ;  what  i&    Crimes,  g§  1434-37. 
under  the  act  of  1846.     Crimes,  §  838. 

by  agent,  of  letter,  not  punishable  under  postal  law,  when.    Crimes,  §S  874,  894-897. 
of  money  in  letter,  when  not  cognizable  in  federal  court.    Crimes,  g§  910,  911|  981. 

ENFORCEMENT  ACT.     See  Civil  Rights. 

ENROLLING.    See  Resisting  an  Officer. 

EVIDENCE.    See  Accomplices;  Conspiracy;  Extradition,  1,  f;  Handwriting;  Piracy;  Poti- 
office;  Variance, 

1.  Generally. 

2.  SnoLAB  But  Disoonmxotkd  Facts. 
8.  Burden  ov  Proov. 

4.  CiRCnJUSTANTIAL. 

5.  Amount  ov  Proot. 

6.  Hearsay. 

7.  Writinos. 

1.  Generally. 

as  to  joint  offenses.    Crimes,  §  119. 

the  particular  offense  charged  must  be  proved.    Crimes,  §  131. 

grand  juror  may  testify ;  evidence  from  indorsing  name  of  informer  on  presentment. 

Crimes,  g§  1878-79. 
how  intent  proved.    Crimes,  §  2847. 
order  of  proof.    Crimes,  §  28o2. 
comparison  of  handwriting.    Crimes,  g  2922-29. 
on  extradition  proceedings,  see  Extradition,  1,  g, 

2.  Similar  But  Disconnected  Facts. 

other  acts  of  embezzlement,  in  prosecution  for,  to  show  intent    Crimes,  g  1260L 
8.  Burden  op  Proof.    See  Crimes. 

does  not  shift  in  criminal  oases.    Crimes,  §§  38-40.  A 

4.  Circumstantial.  v 

each  link  must  be  fully  proved,  in  criminal  case.    Crimes,  §  118. 
6.  Amount  op  Proof. 

of  joint  offenses.    Crimes,  §  119. 

evidence  must  show  which  defendant  is  guilty.    Crimes,  §  160. 

6.  Hearsay. 

Confessions. 

rules  as  to  admissibility  of,  fully  stated ;  who  is  a  prosecutor.    Crimes.  ^  802,  808. 
whether  jury  should  convict  on  confessions  alone.    Crimes,  §§  897,  898,  899. 
law  as  to.    Crimes,  §  1117. 
of  principal  against  accessory.    Crimes,  §  3047. 

on  former  trial  admissible,  in  criminal  case,  where  witness  absent  by  defendant's 
procurement.    Crimes,  §  858, 

7.  "Writings. 

postmark  of  letter  is  evidence  of  deposit  in  the  mail.    Crimes,  §  999. 
treasury  transcripts  inadmissible  on  indictment  for  embezzlement.    Crimes,  §  1435. 

1107 


Exc]  INDEX  [EXT. 

EXCEPTIONS.    See  Indictment,  3. 

EXCISE  LAWS.    See  Alaska;  Indiana. 

selling  without  license  by  wife  of  defendant,  sufficient.    Crimea,  §  1323. 
otherwise  if  defendant  sells  as  clerk,  servant,  etc.     Crimes,  §  1323. 
all  acts  of,  before  conviction,  are  one  offense,  when.    Crimes,  §  1324 
exact  day  immaterial.    Crimes,  g  1325. 

EXECUTION.     See  Resisting  an  Officer, 

mail  horses  exempt,  when.    Crimes,  §§  889-891. 

EXECUTIVE  POWER.    See  Pardon, 

act  held  void  as  invading.    Crimes,  §  3345. 

EXCUSABLE  HOMICIDE.    See  Homicide,  5. 

EXTORTION. 

what  is ;  by  register  of  land  office ;  in  Alaska.    Crimes,  §§  1427-S3. 

EXTRADITION. 

1.  FOBKION. 

a.  OeneraUy. 

b.  Construction  of  treaties, 

c.  Requisition. 

d.  Mandate. 

e.  Warrant  of  arrest. 
t.  Complaint. 

g.  Proceedings  before  commissioner  or  magistrate, 
h.  Review  of  proceedings. 
i.  Final  order  of  extradition. 

8.  INTEBSTATK  EXTRADITIOlff. 

a.  Generally. 

b.  Requisition. 

t.  Duty  of  executive, 
d.  Review  of  proceedings, 

I.  Foreign. 

a,  OeneraUy, 

course  of  proceeding  explained.    Crimes,  §  8452. 

depends  wholly  on  treaty.     Crimes,  §§  3364,  8415-16,  3476-83,  8515,  3516. 

federal  courts  have  no  authority  to  detain  fugitive.    Crimes,  §§  8365,  8415-16L 

proceediugs  for  do  not  secure  immunity  to  the  accused  from  otner  crimes.    Crimes. 
§§3411,  84GS-74. 

so,  under  sections  5370-5277,  R.  S.    Crimes,  §§  3413,  8468-74. 

authentication  of  papers,  see  post,  g. 

how  agreement  for  immunity  from  other  prosecutions  carried  oat;  cannot  avail 
by  plea  in  bar.     Crimes,  ^5$  3413,  8468-74. 

British  extradition  act  of  1870  does  not  bind  federal  courts.    Crimes,  §  3418. 

arrest  held  illegal,»pendiug  habeas  corpus.    Crimes,  §  3441. 

power  should  be  carefully  guarded  and  limited.     Crimes,  §  3475. 

power  to  make  treaties,  what  provisions  may  be  included.    Crimefi,  g§  3484'-87. 

reciprocal  obligations  between  governments.    Crimes,  §  3489. 

is  effected  through  the  agency  of  the  courts ;  power  and  duty  of  the  executor. 
Crimes,  §§  348^-93. 

the  states  have  no  power  in  respect  to.    Crimes,  §g  3494-97. 

successive  applications  for,  how  treated.     Crimes,  §§  3498-3501. 

political  questions  as  to  treaty  not  judicially  considered.     Crimes,  §  3603. 

the  crime  need  not  be  such  under  our  law.    Crimes,  §  3510. 

as  to  offenses  by  Americans  abroad.     Crimes,  §  8514. 

proceedings  under  treaties  with  Spain  and  Prussia.  *  Crimes,  §§  3516-17. 

offenses  on  the  great  lakes  are  witnin  Ashburton  treaty.     Crimes,  g  3518. 

duty  of  officers  engaged  in  proceedings.     Crimes,  §  3519. 

warrant  or  indictment  in  foreign  couutrv  unnecessary.     Crimes,  §§  3530-31. 

crimes  prior  to  treaty  are  included;  right  of  asylum  revoked  by  treaty.    CHmes. 
gS  3523-25. 

preliminary  proceedings  for,  while  accused  being  tried  in  a  state  court.    Crimes, 
§  3535. 

proceedings  do  not  require  approval  of  district  attorney.    Crimes,  §  3536. 

authority  of  attorney -general.     Crimes,  §  3537. 

it  must  appear  that  the  offense  was  committed  abroad.    Crimes,  §  3578. 

of  crimes  on  the  high  seas.    Crimes,  §§  3580-88. 
^»  CoTistruction  of  treaties, 

between  United  States  and  Switzerland.    Crimes,  g§  3367,  8425-87. 

applies  only  to  crimes  infamous  by  law  of  Switzerland.     Crimes,  Id, 
as  to  evidence  on  which  extradition  granted.    Crimes,  §g  3391,  8488-42. 

treaty  with  Great  Britain;  fugitive  need  not  be  confronted  by  witnesses;  deposi- 
tions admissible.     Crimes,  §§  3393,  8448-46. 

construction  of  treaties  and  acts  of  congress  thereon.    Crimes,  g§  8470-78. 

treaty  with  Prussia.    Crimes,  §§  3573,  8o93-93. 
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treaty  of  1842  with  Great  Britain.    Criraefl,  §§  3573-75,  8576,  8589-90. 

treaty  of  lb43  with  France.    Crimes,  §  3577. 

treaty  of  1794  with  Great  Britain.     Crimes,  §§  3530-83. 

treaties  with  France.     Crimes,  §5$  3583-88. 

treaty  with  Bavaria.    Crimes,  §  3591. 

c  Requisition, 

necessaiy  to  jurisdiction.     Crimes,  ^g  3382,  8438-43. 

question  of  authority  to  issue  not  considered.     Crimea,  <{§  3383,  3443-16. 

must  be  made  to  the  president ;  mere  notice  of  offense  by  local  officer  insufficient. 

Crimes,  J^'J^  3538-39. 
under  English  treaty  of  1842.     Crimes,  §  3540. 
must  be  by  exfcutive  agents  to  executive.     Crimes,  §  3541. 
a  mandat  cT  arr^t  sufficient.     Crimes,  g  3542. 

d.  Mandate, 

whether  commissioner  has  jurisdiction  until  authority  therefor  granted  by  the 

.executive  —  quaere.    Crimes,  g§  33G0,  3417-34. 
charge  need  only  be  recited  in  terms  of  treaty.     Crimes,  §g  3381,  3417-24. 
made  by  executive  through  department  of  state.     Crimes,  $^g  3107,  3438-42. 
new  mandate  unnecessary  ou  receipt  of  new  set  of  papers.     Crimes,  §  3503. 
when  necessaiy,  when  not ;  form  of.     Crimes,  §§  3547-50. 

e.  Warrant  of  arrest. 

the  marshal  in  any  district  may  execute.     Crimes,  ^'^  8368,  8447-53. 
showing  treaty,  etc.,  the  requisition,  the  mandate,  and  describing  the  offense  gen- 
erally, sufficient.     Crimes,  gg  3377,  3417-24. 
need  not,  but  may  be  issued  abroad.     Crimes,  ^§  3378,  3435-37,  8520-31. 
need  not  sliow  special  appointment  of«  commissioner.     Crimes,  §g  3379,  3425-37.^ 
when  must  show  commissioner's  authority  under  act  of  1848.     Crimes,  J'"  """ 

3438-42. 

should  show  requisition,  mandate  and  complaint.     Crimes,  §J^  3382,  3438-43. 
cannot  issue  without  requisition  and  mandate.     Crimes,  §^  3384,  3454-56. 
may  be  issued  by  secretary  of  state  under  seal.     Crimes,  Id, 
or  by  commissioner;  must  show  his  jurisdiction  to  issue  it.    Crimes,  §§  3438-39. 
arrest  pending  habeas  corpus  held  illegal.     Crimes,  §  3441. 
insufficient  description  ot  offense  in.     Crimes,  g  345tt. 
all  claims  for  extradition  must  be  founded  on.     Crimes,  §  3483. 
discretion  of  judge  as  to  issue  of,  cannot  l^e  controlled.     Crimes,  g^  8512-18. 
need  not  be  issued  by  the  president ;  what  must  show.     Crimes,  §§  3551-54, 
H  Complaint. 

need  not  recite  mandate  or  requisition.     Crimes,  §,^  3369,  3417-24. 

nor  describe  the  offense  with  technical  precision.     Crimes,  ^^  3370,  3417-24. 

may  be  more  specihc  than  mandate  in  describing  offense.  Crimes,  §§  3371,  3417-'24« 

Blight  variance  from  mandate  held  immaterial.     Crimes,  g§  3372,  uj:  17-24. 

must  often  be  made  by  a  foreign  representative;  need  only  inform  accused  of 

charge.    Crimes,  §§  3373,  3376,  3425-37,  8454-50. 
insufficient  to  charge  the  crime  generally.     Crimes,  ^g  3374,  3438-42. 
may  contain  charges  of  large  number  of  offenses.     Crimes,  §§  3375,  3447-53. 
charge  of  crime  in,  held  insufficient.     Crimes,  g^  3376,  3454-«)G. 
should  show  requisition  and  mandate.     Crimes,  i:^  3882,  3438-42. 
what  necessary  to  sufficient.     Crimes,  g^i  3431,  3435,  3443. 
need  not  show  issue  of  mandate  by  any  foreign  magistrate,  or  that  commissioner 

specially  appointed.     Crimes,  gj^  343H-37. 
may  be  made  abroad ;  how  treated.     Crimes,  ^  3504. 
made  by  individual  on  information  and  belief,  not  stating  details,  void.    Crimes. 

§  3505. 
how  commissionex*  described  in.     Crimes,  §^  3506,  3507. 
how  offense  described  in.     Crimes,  g  3508. 

need  not  state  facts  of  which  judicial  notice  taken.    Crimes,  §  3509. 
how  statutory  offense  stated.     Crimes,  g  3579. 
g.  Proceedings  before  commissioner  or  magistrate, 

admissibility  of  evidence  before  commissioner.    Crimes,  g§  3385-90,  3392,  3425-37» 

3443-46. 
depositions,  how  authenticated  under  acts  of  1848  and  1860.     Crimes,  §§  3398, 

8447-53. 
what  not  sufficient  authentication  under  act  of  1876.     Crimes,  gg  3394,  3457-61. 

test  of  admissibility.     Crimes,  g§  3395,  3457-61. 
copies  of  original  information  and  warrant  inadmissible.     Crimes,  gg  3396,  3457-61. 
original  depositions  taken  abroad  may  be  shown  by  parol  to  be  autlientic.    Crimes, 

§g  3397,  3457-61. 
act  of  1860  as  to  evidence  not  repealed  by  act  of  1874.    Crimes,  gg  3398,  3462-67. 
authentication  held  sufficient.     Crimes,  g^  3399,  3463-67. 

when  continuance  to  obtain  evidence  properly  denied.     Crimes,  §^  3100,  3425-37. 
discretion  of  commissioner  as  to  adjournment.     Crimes,  gg  3401,  8417-24. 
interlocutory  decisions  of  commissioner  not  reviewed  under  habeas  corpus.    Crimes, 

gg  3404,  3461. 
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•EXTRADITION,  Forekjn,  Proceedings  before  commissioner  or  mfigistrcUe  —  continued. 

transmission  of  oviilmct*  to  secretary  of  state,  with  certificate  of  its  sufficiencr. 

Crimes,  5^  :M09,  343^i2. 
prisoner  may  examine  but  not    cross-examine  foreiirn  consul,  when.      Crimes. 

gS  8410.  8425-37. 
discharge  of  executive  functions  or  evidence  on  which  he  acted,  not  looked  intoi 

Crimes,  §  3432. 
accused  may  be  a  witness,  when.     Crimes,  ^§  3435,  3443. 

may  be  held  on  evidence  sufficient  to  commit  for  triaL    Crimes,  §  8436. 
judge  is  to  act  when  complaint  made.     Crimes,  §  3443. 
general  rules  governing  tne  proceedings.     Crimes,  §  3452. 
decision  of  commissioner  not  reversed  on  trifling  grounds.    Crimes,  §  3458* 
may  be  before  state  magistrate.     Crimes,  g  8526. 
authentication  of  papers.    Crimes,  §^  3548-46. 
powers  of  commissioners.     Crimes,  «$^  8554r-57. 
admissibility  and  sufficiency  of  evidence.    Crimes,  §§  3558-70. 

h»  Review  of  proceedings. 

what  not  Brought  up  on  habeas  eorp^ts.    Crimes,  g§  3404,  8457-01. 
no  judicial  review  of  decision  but  by  the  president  only.     Crimes.  §.:$  3405,  8432-67. 
- '  habeas  corpus  brings  up  jurisdiction  of  conlmi8$ioner  and  whether  he  acted  with- 

out competent  evidence.     Crimes,  g<  3406,  3402-67. 
decision  on  habeas  corpus  not  binding  on  president.    Crimes,  §^  B40P,  3462-67. 
»  commitment  set  aside  for  improper  rejection  of  testimony,  and  hearing  de  novo. 

.{  Crimes,  §  3437. 

Sower  of  court  to  revise.     Crimes,  §  3447. 
ecision  of  commissioner  not  reversed  on  trifling  grounds.    Crimes,  §  3458. 
extent  of  inquiry  on  habeas  corpus.    Crimes,  §  3466. 
by  habeas  corpus.    Crimes,  §3511. 

discretion  of  discrict  judge  as  to  issue  of  warrant  not  controlled.   Crimes,  §§  3512-13. 
;   -  merits  of  decision  not  reviewed,  except  by  the  president    Crimes,  g§  3527-34. 

;  no  appeal  lies.    Crimes,  g  »571. 

1.  Final  order  of  extradition. 

is  made  by  executive  department  through  department  of  state.    Crimes,  ^  3407, 
:  «  3438-42. 

',  -  duty  of  mai-shal  on.     Crimes,  g  3496. 

_  duty  of  president;  sufficient  and  insufficient  evidence.    Crimes,  §§  3563-70. 

I      8l  Intebstate  Extradition.  » 

•  ;  A.  Generally.  I 

crime  must  have  been  committed  in  state  demanding  extradition.    Crimes,  ^  8613,  ' 

8614. 
felony  or  other  crime  included.    Crimes,  ^  3613. 

every  offense  known  to  the  law  is  included.     Crimes,  §§  3597,  3603,  8619,  8681. 
practice    of    colonies;   of    confederation;    constitutional    provisions.      Crimes^ 

gg  3620-22. 
provisions  of  act  of  1793.    Crimes,  (^  8628. 
what  sufficient  evidence  on  which  to  detain  accused  on  habeas  corpus,    Crimea, 

§  8629. 
extradition  clause  in  constitution  is  imperative.    Crimes,  §§  8601,  3681. 
<  rests  wholly  on  principles  of  comity.    Crimes,  ^  3600,  3625-85. 

the  affidavit;  evidence  and  information  sustaining  should  be  incorporated  initi 
Crimes,  g  3613. 
must  be  positive  and  must  charge  a  crime.    Crimes,  §  3614. 
certified  by  demanding  governor,  or  indictment,  necessary.     Crimes,  §  8640. 
'  whether  soldiers  subject  to,  on  demand  to  president.     Crimes,  §  3645. 

accused  may  be  held  for  another  crime  than  that  charged.     Crimes,  §  3644. 
state  agent  for,  not  liable  for  malice,  if  within  authority.    Crimes,  §§  3608,  8638. 
surrender  of  midshipman.     Crimes,  §  8646. 
what  facts  necessary  to  warrant  extradition.    Crimes,  §  3640. 
fugitive  from  New  York  cannot  be  held  in  Virginia  for  crime  in  Kansas.    Crimes, 
\  g3641. 

b*  Requisition. 

certificate  of  governor  not  alone  sufficient  to  authorize  extradition.    Crimes,  §  8687. 
may  be  arrested  before  demand,  on  proper  evidence.    Crimes,  §  3639. 
is  necessary.     Crimes,  §  3640. 
accused  not  entitled  to  copy  of  warrant,  nor  to  have  the  papers  produced  on  oeHio- 

rari.    Crimes,  ^  3633. 
what  necessary  to  obtain  extradition.     Crimes,  §  3637. 

e.  Duty  of  executive. 

is  ministerial ;  not  compulsory ;  depends  only  on  fidelity  of  states.    Crimes,  ^  8596, 

8624-25. 
power  lodged  in  governor.     Crimes,  g^  3603,  3632. 

mandate  is  conclusive  proof  that  accused  is  charged  with  a  crime.    Crimes,  §g  8598^ 
3626-35. 
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warrant  of  arrest  is  concJiisive,  on  habeas  corpus,  that  accused  stands  charged  of  ^ 
crime.     Crimes,  ^  3030. 
recitals,  how  far  conclTisive  as  to  crime  charj^ed.     Crimes.  §  3684. 
evidence  not  required  to  be  attached  to.     Crimes,  §§  8604,  8<>20-3o. 
must  show  proper  requisition  and  proof.    Crimes,  g|  3605,  3036-37. 
what  evidence  must  precede ;  requisition  not  alone  sufficient.     Crimes,  g§  8606, 
8636-37. 

d.  Beview  of  proceedings. 

by  habeas  corpus;  federal  court  may  review  legality  of  restraint    Crimes,  §§  8504^ 


acts  of  executive  reviewed  and  reasons  passed  on.     Crimes,  §  8610. 

when  circuit  court  lias  jurisdiction  of.     Crimes,  §  8611. 

identity  of  accused  tested  by.     Crimes,  §§  3598.  8685. 

notice  to  attorney-general  unnecessary.    Crimes,  §  3628. 

what  sufficient  evidence  on  which  to  detain  prisoner.    Crimes,  §  8629. 

warrant  conclusive  that  accused  is  charged  with  the  crime.    Crimes,  §  3680. 

right  to  writ  of.    Crimes,  §  8636. 

agent  for  extradition  arrested  for  malicious  prosecution  entitled  to.    CrimeBp 

§8638. 
inquiry  on,  what.     Crimes,  §  3642. 
will  not  lie  where  prisoner  held  to  await  evidence  only.    Crimes,  §  8643. 

F. 

FALSE  PRETENSES. 

indictment  for  obtaining  money  by.    Crimes,  §  2655. 

offense  of  obtaining  goods  by ;  books,  money,  etc.    Crimes,  §§  1414-1418*  ^ 

FELONIES  AND  INFAMOUS  CRIMES.  - 

1.  In  Oenkral. 

2,  What  Ass. 

8.  What  Abb  Not. 

4  IliVORMATIOir. 

1   In  General. 

federal  courts  not  bound  to  follow  state  law  on  question  of.    Crimes,  §§  2993,  8000-8005. 

3.  What  Ark 

such  as  are  declared  to  be  so ;  punishment  not  decisive.    Crimes,  §§  2994,  3000-8006^ 

8113. 
Buch  as  subject  a  person  to  infamous  punishment  and  prevent  his  testifying.    Crimefl^ 

§§  2995,  3006-3000. 
at  common  law.     Crimes,  g  8112.  iL 

offenses  under  sec.  5508,  R.  S.     Crimes,  g  8017. 
must  take  away  civil  rights  of  offender,  when.    Crimes,  §  8021. 
definitions.     Crimes,  §g  3026-27. 
what  crimes  are.    Crimes,  §§  1921-24. 
character  of  crime  not  tested  by  punishment.    Crimes,  §  2462* 

8.  What  Are  Not. 

offenses  against  revenue  law&      Crimes,  §§  2995,  8024,  3006,  8009. 

passing  counterfeit  trade  dollara     Crimes,  §  3010. 

omitting  property  from  bankrupt's  inventory.     Crimes,  §  8114. 

keeping  gambling  house.     Crimes,  g  3118. 

conspiracy  to  maxe  counterfeit  coin.    Crimes,  §  8119. 

conspiracy  to  commit  infamous  crime.    Crimes,  §  8020. 

petit  larceny.    Crimes,  §  3028, 

4.  Information. 

prosecution  may  be  by,  when  crime  not  capital  or  infamous.  Crimes,  §§  2896,  8006-80091 

procedure  by,  discussed.     Crimes,  §  8008. 

when  will  lie.     Crimes,  g§  8116-8125. 

improper  in  cases  of  selling  liquor  to  Indians.     Crimes,  §  8116. 

whether  courts  of  Washington  Territory  may  proceed  by.    Crimes,  §  8025. 

FERRY. 

when  forfeiture  of  license  not  inquired  into.    Crimes,  §  2871* 

FINES. 

imprisonment  for  fine  and  costs.    Crimes,  ^^  29^^-9. 
pardoning  power  may  release.     Crimes,  ^^^^  -q..'74. 
federal  court  cannot  release,  when.     C^'"-^  i\*)A^\aTi 
security  for,  allowed,  when.   Crimes, 

FOREIGN  SERVICE. 

liability  of  citizens  engaged  in. 
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FORFEITURES. 

pardoning  power  may  release.    Crimes,  g§  3275-79. 

FORGERY.    See  Counterfeiting  and  Forgery, 

1.  In  Gbkbral. 

2.  subjbctop. 
8.  Indictmknt. 

1.  In  General. 

of  **  owner's  oath ;"  entry  of  goods  unnecessary  to.    Crimes,  §  1464. 

uttering  forged  order,  wiiat.    Crimes.  §§  1380-82. 

of  naturalization  paper,  punishable  when.     Crimes,  §  1800. 

act  of  April  30,  1790,  i-epealed  by  act  of  March  8.  1825.    Crimes,  §  271. 

place  where  subject  of  found  presumed  to  be  place  of  crime.    Crimes,  §  276. 

mailing  from  Tennessee  U>  Washington,  not  an  uttering  in  Washington.    Crimes,  §  277* 

it  is,  to  counterfeit  a  paper  in  a  fictitious  name,  if  to  defraud.    Cnmes,  g  284. 

offense  held  to  be ;  and  not  perjury.    Crimes,  g  2848. 

defined.    Id. 

2.  Subject  of. 

not  necessary  that  it  be  obligatory,  if  genuine.    Crimes,  §§  278,  2S5. 
must  not  be  void  on  its  face.     Crimes.  §  278. 
instrument  held  not  authorized.     Crimes,  ^  279. 
but  capable  of  forgery.     Id.    Crimes,  g  285. 
written  request  to  lend  money  is  a.     Crimes,  g  286. 
indorsement  on  post  note  of  United  States  bank  not  a.     Crimq^  §  287. 
check  on  United  States  bank  is  a.    Crimes.  ^  288. 
altering  note  in  immaterial  part.    Crimes,  §  290. 
owner's  oath,  as  to  imports.    Crimes,  (^  299. 
or  importer's  duty  or  bond.    Crimes,  §  321. 
military  land  warrant.     Crimes,  §§  301,  302. 

8.  Indictment.    See  Counterfeiting  and  Forgery,  5 ;  Indictment. 

for  forgery  of  owner's  oath,  as  to  imports,  what  required.    Crimes,  §  299. 
when  extrinsic  averments  unnecessary.    Crimes,  ^.^  299,  300. 

FORMER  ACQUITTAL.     See  Twice  in  Jeopardy. 

on  conviction,  cases  reviewed.     Crimes,  §  1 784. 

FORMER  CONVICTION.    See  Twice  in  Jeopardy. 

FRAUD.    See  Criminal  Frauds;  Defrauding  the  Oovemment, 
mailing  with  intent  to  commit.    See  Poatofflce,  6,  c. 

FRAUDULENT  BOND.    See  Bond. 

FUGITIVES  FROM  JUSTICE.    See  Extradition. 


a 

GAMING. 

not  an  offense  at  common  law ;  otherwise  of  keeping  gaming  hoiise.    Crimes,  §§  183(X-8L 
proof  of  keeping  gaming  house ;  variance.     Crimes,  ^§  1332-35.  1338-39. 
punishment  for  keeping  gaming  house  or  table.     Crimes,  §§  1342-44. 
devices  for,  what ;  "keeping,"  what.     Crimes,  §§  1336-37. 
indictment  for.    Crimes,  gg  2609-11.    See  Indictment;  Variance, 

GEORGIA. 

powers  of  justices  of  peace  as  to  crimes  in.    Crimes,  §§  3209,  321 1-12* 

GOVERNMENT,  THE.    See  Defrauding  the  Government. 

GOVERNOR. 

not  a  federal  election  officer.    Crimes,  g  347. 
power  and  duty  as  to  extradition,  see  Extradition,  2. 

GRAND  JURY.    S<3e  Arrest  of  Judgment 

1.  Oenkrallt. 

2.  QUALiriCATIONS  OF  Membkrs.  ^ 
8.  Proceeoinos  and  Powers. 

4.  Misconduct  of. 
6.  Challenges. 

1.  Generally. 

number  of,  in  territory,  governed  by  its  laws.    Crimes,  §  854 ;  but  see  §§  1856,  1858. 
twelve  must  concur;  fourteen  enough.     Crimes,  §j5  1905-1907. 

in  Utah  twenty-three ;  excessive  number  avoids  proceedings.     Crimes,  §§  190S-10l 
governed  by  local  laws;  when  less  tlian  prescribed  number  may  act.   id,,  g  1911. 
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GRAND  JURY,  Generally  —  continued. 

juror  may  testify  as  to  evidence  taken  before.    •Crimes,  §  1878. 

presentment  is  prima /acte  evidence  of  name  of  informer.    Crimes,  §  1879« 

charge  of  court  to.     Crimes,  §  1902. 

may  ask  advice  of  court.    Crimes,  §  1903. 

presentment  equivalent  to  acquittal,  when.     Crimes,  §  2861. 

mterposition  of,  necessary  when.     Crimes,  §  8002. 

seleciion  and  gummoning.    Crimes,  §§  1854-60. 

one  acting  as,  but  not  called,  a  mere  irregularity.     Crimes,  §  1554. 

additional  over  fifteen  may  be  drawn.     Crimes,  §  18o5. 

territonal  statute  held  inapplicable,  as  to  number.     Crimes,  §  1856. 

act  of  1879,  as  to  drawing,  is  mandatory.     Crimes,  §  1857. 

in  Utah,  may  be  summoned  by  marshal.    Crimes,  f^  1859; 

venire  issues  only  on  order  of  court,  when.     Crimes,  §  1860. 

irregularity  in  summoning  not  material,  when.     Crimes,  §  1^46. 

rule  of  November  11,  1867,  a  prof)er  provision.     Crimea,  §  1S47. 

substantial  conformity  to  law  sufficient.     Crimes,  §  1848. 

only  once  in  two  yeara,  see  poat,  2. 

2,  Qualifications  of  Members. 

one  having  scruples  as  to  conviction  of  polygaxhists  rightly  discharged.  Crimes,  §  1880. 
previous  expression  of  guilt  of  accused  not  ground  for  plea.     Crimes,  ^  1881. 
no  plea  of  want  of,  when  right  of  challenge  abolished.     Crimes,  §  1889. 
want  of,  may  be  pleaded  in  abatement  by  accused.    Crimes,  §g  1810,  1826-81. 

must  be  pleaded  with  great  strictness:  are  not  favored.     Crimes,  §g  1826,  1886. 
disqualification,  must  be  statutory,  absolute,  and  not  interest,  bias,  etc.    Crimes, 
§i$  1810,  1826-31. 
what  under  act  of  1840.     Id. 

engaging  in  insurrection,  absolute.     Crimes,  §§  1817,  1832-41. 
distinction  between  absolute,  and  mere  causes  of.     Crimes,  §  182S. 
prosecuting  witness  a  member  of,  not  fatal.     Crimes,  §§  1812,  182<^31. 
on  plea  bein^  overruled,  defendant  allowed  to  plead  over.    Crimes,  ^$  Id  13,  1326-81.. 
irregularity  m  summoning  immaterial,  when.     Crimes,  §  1846. 

Slea  need  not  be  verified.     Crimes,  ^§  1814,  1S32-41. 
isqualification  of  a  single  member  vitiates  indictment     Crimes,  §§  1816,  1882-41. 
plea  by  defendant  not  having  had  opportunity  to  object  to  composition  of  jury. 

Crimes,  g§  1824,  1849-53. 
plea  must  state  time  and  place  of  disqualifying  act.     Crimes,  §.:^  1817,  1832-41. 
in  New  York,  are  those  provided  by  statute  alone.     Crimes,  gj^  1822,  1845-48. 
objection  not  made  at  swearing  of  juror,  void,  when.    Crimes,  gg  1825,  1849-58. 
muFt  only  be  summoned  once  in  two  years;  but  lapse  of  full  twenty-tour  months  un- 
necessary.    Crimes,  ^§  1823,  1849-53. 
summoning  twice  withm  two  years,  not  fatal.     Crimes,  §  1852. 
oaths  of;  section  820  was  re-enacted,  and  is  law.    Crimes,  §  1841. 

8.  Proceedings  and  Powers. 

court  will  not  direct  as  to  indictment.     Crimes,  g  1863. 

provision  as  to  receiving  evidence  construed.     Crimes,  §  1863. 

court  cannot  control  discretion  of,  as  to  conducting  examination.    Crimes,  §§  1864, 1866. 

form  of  oath  of  witnesses.     Crimes,  §  1867. 

its  powers  are  not  defined  by  congress ;  what  they  are.     Crimes,  §§  1868-69. 

private  prosecutors  excluded.     Crimes,  §  1870. 

reports,  suspicion  and  hearsay  excluded.     Crimes,  §  1871. 

should  not  find  bill  unless  evidence  would  warrant  conviction.     Crimes,  §  1872. 

cannot  inspect  books  of  federal  officers.     Crimes,  §  1873. 

if  letter  sent  to  influence  them,  they  should  indict  the  sender.     Crimes,  g  1874. 

should  keep  their  deliberations  secret.     Crimes,  ^  1875. 

duties  of  district  attorney  in;  presence  of  his  clerk.     Crimes,  §§  1876-77. 

action  of,  unnecessary.     Crimes,  §  2190. 
accused  not  permitted  to  offer  evidence ;  court  will  not  send  his  witnesses  to  them. 

Crimes,  g§  1882-84. 
justification  or  excuse  not  considered ;  as  insanity.     Crimes,  §  1885. 
may  require  witness  refusing  to  give  criminating  answer,  to  give  bond  to  observe  the 

law.    Crimes,  §  1886. 
compulsory  testimony  of  witnesses.     Crimes,  §  1887. 
bill  quashed  if  witness  not  sworn.     Crimes,  ?$  1901. 
duty  of  court  as  to.    Crimes,  §g  1819,  1842-44,  1862. 
proceedings  may  be  proved  in  any  manner ;  but  not  how  individual  members  voted* 

Crimes,  §g  1820,  1842-44,  1862. 
when  influenced  by  appeals  of  zealous  witnes9>  ^^^  ^V  hearsay  and  prohibited  proofs 

indictment  quashed.     Crimes,  g§  1821,  lH4^3-44. 
4  MisooNDUcrr  of.    See  New  Trials. 

who  may  take  advantage  of ;  how,  wher^         \\e^g®  abolished.    Crimes,  §§  1898-99, 
foreman  fined  and  discharged  for  iiiteiu>^^\\^   q.    Crimes,  §  1904. 
5.  Challenges.    See  Jury.  ^\d'^ 

must  be  made  before  jury  impaneled  u^  *  teaaonable  excuse.    Crimes,  §§  1888, 

1891,  1894.  ^\  F^ 
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GRAND  JURY.  Challenges  —  continued. 

statute  abolishing  has  abolished  pleas  to  qualifications.     Crimes,  §  1889. 

but  court  will  set  proceeding  aside  for  raisconduct.     Crimes,  §  1599. 
accused  may  challenge ;  he  need  not  be  a  prisoner  or  cognizor.    Crimes,  §  1890. 

must  have  been  bound  over.    Crimes,  $5  1H98. 
for  want  of  oath  as  to  taking  part  in  the  rebellion.    Crimes,  g  1893. 

how  such  challenge  disposed  of.     Crimes,  §  1893. 
go  to  qualifications;  law  of  New  York  applicable  to  federal  proceduie.     GrimeB, 

§§  1895-98. 
difference  between,  and  motion  to  set  aside  paneL     Crimes,  §  1900. 
to  the  array,  not  permitted.     Crimes,  §  1845. 
causes  of,  see  supra,  2. 
ground  for  does  not  necessarily  vitiate  indictment.    Crimes,  §  1858 

GUNPOWDER.    See  Police  Power. 

H. 

HABEAS  CORPUS.    See  Extradition,  1,  h ;  2  d. 

in  cases  of  exclusive  federal  jurisdiction.    Crimes,  §  1614. 

matters  of  defense  not  considered  on.     Crimes,  §  2868. 

prisoner  whose  punishment  is  commuted  by  the  president  cannot  prosecute.    Griiiifll« 

§§  8286.  8252-56. 
pardoned  prisoner  may  be  discharged  on.     Crimes,  §§  3237,  8257-68. 
cannot  be  prosecuted  after  unconditional  pardon  not  accepted.    Crimes,  §  8299. 
no  pleading  required  after  traverse  of  return.    Crimes,  §  8626. 
jurisdiction  of  federal  courts.     Crimes,  §  8627. 
decisions  of  commissioner  of  extradition  not  reviewed  on.    Crimes,  §§  8404,  8457-6L 

HANDWRITING. 

evidence  of;  proof  of,  by  experts.    Crimes,  g  998. 
comparison  of.    Crimes,  §  2922. 

HIGH  SEAS.    See  Jurisdiction,  2;  Offenses  on  the  High  Seas. 
what  are,  see  Jurisdiction,  2. 
Mango  Bay,  in  Bermuda,  being  land-locked,  is  not  in  the.    Crimes,  §  1801* 

HIGHWAY. 

not  an  offense  to  obstruct  private  road,  when.    Crimes,  §  1992» 

HOMICIDK 

1.    In  Obnerau 

S.    Proximatb  A2a>  Rxkotx  CAUsa. 

8.     MURDEB. 

8a.  HURDBR  IK  Sbooxd  Dbobeb. 

4.    Maics^uohtbr. 

fi.    Provocation,  bic 

8.  AOCBSSORIBS. 
7.     PRBSUMPnoV. 

&    ▲ttbmpts. 

9.  THRXATS  AlfD  CONSPIRAOIXa. 

10.    CoMFucT  OF  Laws. 

1.  In  General. 

failure  of  captain  to  rescue  drowning  sailor.    Crimes,  gg  618-622,  654-658. 

much  depends  on  character  of  weapon  used.    Crimes,  §  714. 

reasonable  doubt,  see  Crimes,  1,  d. 

indictment  for.     Crimes,  g§  261^-2618.     See  Indictment 

ordering  sick  seaman  aloft.    Crimes,  §  500. 

2,  Pbozihate  and  Remote  Cause. 

neglect  to  give  signal,  and  ventilate  mine,  held  proximate.    Crimes,  §  654. 

whether  falling  overboard,  or  failure  to  rescue,  is  proximate.    Crimes,  g  655. 

if  two  causes  unite  to  cause  death,  the  wrongful  one  is  proximate.    Crimes,  g  687. 

8.   MUBDEB. 

a.  Definition, 

a  wilful  or  unlawful  killing  of  a  human  being  with  malice  aforethought,  expzess  or 

implied.  Crimes,  S§  •')92,  628-035,  644,  645,  671-679. 
using  force  far  beyond  the  provocation.  Crimes,  §  693. 
defined.     Crimes,  §  3125. 

bw  Malice  aforethought,  what.    See  post,  5. 

may  be  an  intent  to  kill  or  to  do  great  bodily  harm  to  any  person ;  a  bad  or  un- 
justifiable motive;  want  of  provocation  or  slight  provocation,  or  commit  any 
felony.     Crimes,  gj^  592,  600,  62S-G35,  643,  658,  673,  682. 
or  an  intent  to  oppose  by  force  any  officer  of  justice,  or  any  person  entitled  to  act 
as  such.     Crimes,  g^  688,  689,  703. 
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HOMICIDE,  Murder,  Malice  aforethought,  what  —  continued, 
implied,  what.     Crimes,  g§  028-635,  643-(>53,  6«3. 
not  presumed ;  how  proved.     Crimes,  §  3140. 
dueling,  whether  murder.     Crimes,  §  672. 

indictment  must  be  framed  with  great  precision ;  statement  in  words  of  statute 
insufficient.     Crimes,  §§  2220-27. 
So.  Murder  in  Second  Degree. 

conTiction  for,  on  charge  of  murder.    Crimes,  §  676. 

4  Manslaughter. 

a.  Definition, 

killing  without  malice,  express  or  implied.     Crimes,  §g  030,  051,  691. 

voluntary,  or  killing  in  self-defense  when  the  evident  intent  of  deceased  is  only  to 
commit  a  trespass  and  not  a  felony.     Crimes,  ^  033. 

involuntary  when  committed  by  accident  without  intent  to  kill,  but  unlawfully. 
Crimes,  ^§  603,  033,  051. 

killing  after  intent  of  deceased  to  commit  a  felony  has  evidently  ceased,  but  excite- 
ment caused  thereby  continues.     Crimes,  §^  613,  036-042. 

distinguished  from  murder  only  by  malice.    Crimes,  g§  600,  043-053. 

b.  Instances. 

it  is,  for  captain  not  to  stop  and  pick  up  a  drowning  seaman.  Crimes,  §§  618, 
054-058. 

by  omission  of  plain  duty,  resulting  from  law  or  contract,  causing  death.    Id.;  §  697. 

by  captain's  failure  to  give  orders  to  open  safety-valve,  causing  explosion.  Crimes, 
g§  623,  624,  059-004. 

killing  with  intent  oulv  to  commit  civil  trespass.     Crimes,  §  680. 

resisting  illegal  arrest  by  killing.     Crimes,  gg  688,  695,  606. 

dueling,  whether  murder  or  manslaughter.     Crimes,  §  672. 
one  prosecuted  for  murder  may  be  found  guilty  of.    Crimes,  g.^  050,  698. 
act  on  high  seas,  followed  by  death  on  land,  how  punished.     Crimes,  ^§  627,  005-009* 
killing  in  sudden  quarrel.     Crimes,  §  692. 
by  firing  gun  in  dangerous  direction.    Crimes,  §  715. 

6.  Provocation;  Self-Defense ;  Justification,  etc. 

homicide  in  self-defense  is  justifiable,  when  the  aggressor  attempts,  by  surprise  or  vio- 
lence, to  commit  a  felony,  and  the  danger  thereof  is  imminent,  and  the  resistance 
necessary.     Crimes,  ^§  032,  033,  007,  070,  681,  699-708. 
when  the  danger  is  imminent  and  must  be  immediately  met.     Crimes,  g  034. 
when  deceased  resists  arrest  with  a  deadly  weapon,  with  intent  to  use  it.     Qimes, 

§§  612,  030^-042. 
when  the  provocation  is  not  disproportionate  to  the  homicidal  act    Crimes,  §§  626, 

005-009. 
excusable,  when.    Crimes,  §§  699,  700. 

how,  when  illicit  distillers  are  shot  by  soldiers.     Crimes,  §g  686,  706,  707,  782. 
is  not  jiLstifixible,  when  the  eivdent  intent  is  to  commit  only  a  trespass;  words,  insults  or 
an  assault  not  enough.     Crimes,  ^§  033,  035,  052,  6U9-708. 
when  the  evident  intent  of  deceased  was  to  quell  a  broil.    Crimes,  §  702. 
throwing  persons  overboard  to  save  others  in  shipwreck.     Crimes,  g§  709-712. 
it  is  no  extenuation  that  the  prosecutor  is  very  irrit^ible  and  easily  excited  to  ungovern- 
able temper.     Crimes,  §  694. 
it  is  not,  that  the  deceased  was  a  habitual  violator  of  the  penal  law.    Crimes,  §  686.    See 

§706. 
orders  of  superior  army  officer  not  per  se  sufficient,  nor  infraction  of  discipline,  mutinous 

conduct,  etc.,  unless.    Crimes,  g§  047,  048. 
provocation  must  be  very  great.     Crimes,  §§  607,  007,  070. 
recent  threats  of  deceased  against  prisoner,  not  communicated  to  latter,  are  admissible* 

Crimes,  §  070. 
the  killing  officers  in  discharge  of  their  duty.    Crimes,  §§  688,  689. 

how,  when  the  person  kiUed  is  not  really  an  officer.    Crimes,  §§  688,  695. 

6  Accessories.    See  Principal  and  Accessory. 

those  are,  who  are  present  aiding  the  act.     Crimes,  §  675. 
conspirators  guilty  of  murder,  when.     Crimes,  §  69U. 

7.  Presumption.    See  Crimes. 

when  malice  must  be  rebutted  by  defendant.    Crimes,  §  031. 

of  justifiable  homicide,  does  not  result  from  showing  assault  by  deceased.    Crimes, 

§§  626,  005-009. 
burden  of  proof;  malice  presumed,  when.    Crimes,  §g  057,  684,  718, 

8.  Attempts. 

as  provocation,  see  supra,  5. 

9.  Threats  and  Conspiracies. 

conspirators  guilty  of  murder,  when.     Crimes,  §  690. 

threats  against  prisoner  by  deceased  not  known  to  former,  admissible.    Crimes,  §  070« 
10.  CONFUcr  OF  Laws. 

state  law  applies  to  case  removed,  when.    Crimes,  §§  611,  030-042. 

HUSBAND  AND  WIFE.    See  Married  Women. 
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I. 

IGNORANCE.    8eeCHmes. 

IMMUNITY.    See  District  Attorney. 

INDECENT  MATTER 

what  is ;  is  non-inailable,  when.    See  Postoffice,  6,  e. 

INDIAN  AGENT. 

cannot  embezzle,  but  may  commit  crime  of  conspiracy  to  embezzle  or  defraad  the 
government.     Crimes,  ^240. 

INDIAN  COUNTRY.    See  Offenses  Relating  to  Indians. 
jurisdiction  of  offenses  iu,  see  Jurisdiction^  3. 
mtroducing  liquor  into  Alaska,  a  crime.    Crimes,  §§  1238,  1243-i4, 

INDIAN  RESERVATIONS. 

jurisdiction  of  crimes  on,  see  Jurisdiction^  3. 

INDIANS.     See  Offenses  Relating  to  Indians. 

indictment  lor  selling  liquor  to.    Crimes,  g  2658. 

INDICTMENT.  See  Assault;  Bankruptcy;  Civil  Rights;  Common  Scold;  Consuls  and  Min- 
inters;  Corruption;  Criminal  Frauds;  Criminal  Procedure;  Defrauding  Government; 
Disorderly  Houses;  Duties;  False  Pretenses;  Gaming;  Homicide;  Larceny;  Libel; 
Liquor;  Xatioiial  Banks;  Neutrality;  Offenses  on  tlie  High  Seas;  Offenses  under  Elec- 
lion  Laws;  Pension  Laws;  Piracy;  Rape;  Robbery;  Resisting  an  Officer;  Slave  Trade; 
Riot;  Timber;  Treason^  5 ;  Variance. 

1.  In  Oeivzral. 

2.  Certainty  of  Statement. 

2a.  Name  and  Addition  of  Defendant. 

9b.  Names  of  Pebsons  Other  than  Defendant. 

8.    Indictments  on  Statutes. 

4.    Sposen  and  Written  Words.  « 

6.    Chaboino  Intent.  { 

6.  Charoino  Knowledge.  i 

7.  Time.  \ 

8.  Place.  | 

9.  Time  and  Place.  «^  \ 

10.  Conclusions  and  Presumptions. 

11.  aooravation. 

12.  Repuonakct. 
18.  Dcpucmr. 

14.  surplu8agb. 

15.  Conclusion. 

10.  Aider  by  Pleading  Ovkb. 

17.  Aider  by  Verdict. 

18.  Joint  Indictme.nt8. 

19.  Motion  to  Quash. 

1,  In  General. 

each  count  is  a  substantive  charge.    Crimes,  §  550. 

for  ofifense  of  importing  women  for  prostitution,  what  sufficient    Crimes,  g  1410» 

matter  must  be  punishable.     Crimes,  ^§  106-108. 

must  be  an  offense  which  congress  can  make  a  crime.    Crimes,  §  109. 

when  lost,  qmere  as  to  trial  on  copy.     Crimes,  §  3180. 

count  charging  two  indictable  acts,,  good.     Crimes,  ^  S91. 

use  of  technical  terms  in.     Crimes,  §  895. 

for  embezzlement  by  United  States  bank  officer.     Crimes,  §  1433. 

construction  of  technical  words  in.     Crimes,  §  2553. 

rules  as  to  inducement.     Crimes,  §  2295. 

construed  strictly.     Crimes,  g  2080. 

when  felonious  intent  charged.     Crimes,  §§  2548-44. 

one  good  count  supports  judgment     Crimes,  g  2093. 

less  strictness  required  in  chargiiXg  misdemeanors.     Crimes,  §  2099. 

names  of  grand  jurors  need  not  appear  in,  technical  objections  to  overruled.    Ciim68» 

§  2206. 
technical  words  presumed  to  be  used  technically.    Crimes,  §  2207. 
referring  to  statute  iu.     Crimes,  ^  2208. 
against  officer  not  described  as  such.     Crimes,  §  2209. 
how  far  organization  of  grand  jury  to  be  stated.     Crimes,  §  2467. 
caption,  defects  in,  not  ground  lor  arrest  of  judgment.     Crimes,  §  2101, 

aids  statement     Crimes,  g^  2102,  22i)7. 

name  of  court  in.     Crinie.s,  $ii<  2178-79. 
how  sufficiency  of,  tested.     Crimes,  ^>^  2J:3 j7-39. 
accused  to  have  copy.     Crimes,  gg  27U8-18. 
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INDICTMENT,  In  General  — continued. 

names  of  witnesses  to  be  indorsed  on,  when.     Crimes,  §S  2180-82. 

need  not  be  indorsed  in  federal  courts.  Crimes,  ^2182. 
two  indictments  against  accused,  effect  of.  Crimes,  §  2924. 
name  of  prosecutor  not  necessary  to  be  written  at  foot  of.     Crimes,  g§  2183-89. 

statute  requiring,  directory;  omission  not  demurrable.     Crimes/ §§  2185-86.    See 
§  2189. 

defendant  need  not  plead  until  name  added.     Crimes,  §  2188. 
what  sufficient  publication  of.     Crimes,  §  2890. 
signature  of  district  attorney  unnecessary.     Crimes,  §  2191. 
presentment  must  be  on  oath.     Ci'imes,  §*  2194. 

what  is ;  when  considered  same  act  as  indictment.    Crimes,  §§  2195-90. 

passing  over  without  notice,  certifying  to  court.     Crimes,  g§  2197-98. 

an  acquittal,  when.    Crimes,  §  2861. 

2.  CBitTAiNTY  OP  Statement, 

accused  must  be  informed  of  the  crime  charged.    Crimes,  §  2074.    See  §  2482,  p.  698. 

when  bill  of  particulars  ordered.     Crimes,  §  2077. 

when  bad  in  part  only.     Crimes,  §  2079. 

description  in  first  may  be  adopted  in  subsequent  count.    Crimes,  §  2082. 

demurrer  for  insufficiency.     Crimes,  §  2086. 

assault  *'on  a  person  unknown,"  bad.     Crimes,  §  2107. 

that  accused  '*shot  the  said  horse,''  good,  without  describing  weapon.     Crimes,  §  2110. 

requisites  under  federal  statutes.    Crimes,^  2281. 

how  misdemeanors  stated.    Crimes,  §  24^. 

defendant  may  have  bill  of  particulars.     Crimes,  §  2483. 

certainty  required.     Crimes,  §  2547. 

the  indictment  must  charge  — 

the  means  of  fraud,  and  wherein  it  consisted.     Crimes,  §§  2046,  2052-53. 

the  facts  constituting  the  crime.     Crimes,  g§  2071,  2073-75,  2078,  2087. 

as  to  joint  crime.    Crimes,  §  2088. 

the  species ;  not  enough  to  use  g:eneric  terras,  when.     Crimes,  j^  2094. 
manner  of  statement  must  be  positive;  nothing  material  taken  by  inference.     Crimes, 
§g  2072,  2076. 

possibility  of  innocence  must  be  excluded.    Crimes,  §  2078. 

matters  of  form  immaterial  unless  prejudicial.    Crimes,  §  2097. 

cannot  be  in  the  alternative.     Crimes,  g  2109. 

2a.  Name  and  Addition  op  Defendant. 

by  which  generally  known,  sufficient.     Crimes,  §  2173. 

26.  Names  of  Persons  Other  than  Defendant. 

**  upon  a  pei-son  unknown,"  leaving  out  **  to  the  jurors,'*  good.    Crimes,  §  2107. 
too  late  to  object  to  insufficiency  of  statement  of,  after  verdict.    Crimes,  g  2692. 
8.  Indicjtments  on  Statutes. 

Ifules  of  pleading  as  to.     Crimes,  g§  2054,  2033,  2146-62,  2455. 

greater  particularity  required  when  offense  known  to  common  law.     Crimes,  §  2137. 

how  to  frame.     Crimes,  g§  2287,  2542. 

must  conform  to  statute.     Crimes,  g  2300. 

technical  words  unnecessary.     Crimes,  ^  2475. 

in  words  of  statute,  sufficient  generally.     Crimes,  §§  978,  2135,  2189,  2141,  2143. 

but  accused  must  be  apprised  of  nature  of  accusation.     Crimes,  g§  2047,  2052-53, 
2135,  2145,  2150. 

insufficient  under  section  5438,  as  to  fraudulent  claims.     Crimes,  §  2052. 

need  not  be  in  precise  words  of.     Crimes,  g§  2138,  2140,  2149. 

crime  must  be  fully  described.     Crimes,  §  2142. 

technical  terms  must  be  explained.     Crimes,  §  2148. 

rule  inappliable  to  capital  crimes.     Crimes,  §  2151. 

and  to  ambiguous  statutes.     Crimes,  §  2152. 
exceptions  must  be  negatived,  when;  what  sufficient.     Crimes,  §§978,2048,  2054-58. 
2161-62. 

what,  when  exception  incorporated  in  general  clause.    Crimes,  §  2055. 

instances  of,  not  pleaded,  and  judgment  arrested.     Crimes,  §  20o7,  p.  561. 
provisos  are  part  of  description  and  must  be  alleged.     Crimes,  §  2055. 

but  this  rule  is  not  a  universal  criterion.     Crimes,  §  2055. 

when  need  not  be  negatived.     Crimes,  g  2055,  p.  559. 
misdemeanors  may,  generally,  be  charged  in  words  of  statute.     Crimes,  §§  2153-55 
instances.     Crimes,  gg  2157-60. 

4.  Spoken  or  Written  Words. 

necessary  to  be  charged  in  hcec  verba.    Crimes,  g  979. 

5.  Charoing  Intent. 

when  statute  uses  word  **  wilfully  "  the  indictment  must  also  do  so.    Crimes,  §§  2049, 

2054-58. 
when  act  need  not  be  charged  as  '* feloniously  "  done.    Crimes,  §  2108 
venue  need  not  be  laid  to.     Crimes,  §  2459. 

6.  Charoino  Knowledge. 

unnecessary,  when.    Crimes,  g§  2103-2105. 
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INDICTMENT  —  continued. 

7.  Time.     »See  Arrest  of  Judgment, 

figures  should  not  be  used  for  dates.     Crinaes,  §  2098. 

allegation  necessary,  but  need  not  be  proved,  unless  essential.     Crimes,  §  2111. 
quasliin^  for  alle^j^ation   "on  or  about;'*  limitation  should  be  excluded.      Crimea 
$$g  2112-13,  2115. 
but  if  allegation  shows  the  bar.  the  proof  may  cure  it.    Crimes,  g  2114.    See  g  2115. 
may  be  charged  as  between  certain  dlites.    Crimes,  §§2117,  2119. 

8.  PLACfi.    See  Variance. 

must  be  charged.     Crimes,  ^2118. 

**on  high  seas,  out  of  jurisdiction  of  state,"  good.    Crimes,  §  2120. 
must  be  cliarged  so  plainly  that  jurisdiction  may  appear.    Crimes,  §  2121. 
venue  to  intent  need  not  be  laid.     Crimes,  §  2459. 

9.  Time  and  Place, 

not  60  essent ial  in  statutory  offenses  as  in  felony  or  common  law  oflenses.  Crimes,  §  2077. 
allegation  *'  then  and  there,"  void  for  repugnancy,  when.     Crimes,  §  2122. 
allegation  of,  as  to  act,  good  as  to  intent.     Crimes,  §  2124. 

10.  Conclusions  and  Presumptions. 

it  need  not  be  charged  that  act  done  unlawfully,  when  facts  stated.    Crimes,  §  2092L 
conclusions  and  matters  of  law  should  not  be  stated.     Crimes,  g§  2095-96. 

11.  Aggravation. 

matters  in,  need  not  be  proved.    Crimes,  §  2100. 

unnecessary  words  added  as  may  be  rejected.    Crimes,  §  2181. 

12.  Repugnancy. 

allegation  of  act  '*  then  and  there,"  bad,  when.    Crimes,  §  2122. 
18.  Duplicity.    See  Joinder. 

indictment  bad  for.    Crimes,  §  2180. 
14.  Surplusage.    See  Aggravation, 
will  not  vitiate.     Crimes,  §  20G6. 

unnecessary  mattei-s  must  sometimes  be  proved.    Crimes,  §  208L 
matter  descriptive  of  oflSce  cannot  be.     Crimes,  §  2132. 
instances  of.     Crimes,  §j5  213;J,  23»9,  p.  650;  §  2599. 
material,  inconsistent  matter  not  rejected  as.     Crimes,  g  2184. 
in  indictment  on  statute.     Crimes,  g  2141. 

not  cause  for  misjoinder  or  duplicity.     Crimes,  §§  2212,  2222-27. 
•*  that "  may  be  rejected  as.     Crimes,  §  2472. 
surplusage  is  what  does  not  affect  the  charge.     Crimes,  §  2066» 

place,  material,  time,  etc.,  when.    Crimes,  §2066. 

names  of  ship-owners,  when.     Crimes,  g  2070. 

foreign  and  irrelevant  matter.    Crimes,  §  2081. 
what  is  not;  descriptive  matter,  when.     Crimes,  §  2066. 
16.  Conclusion  of  Indictment. 

what  sufficient;  quashing  for  want  of;  unnecessary  in  statutory  offense;  slngakr  er 
plural.     Crimes,  §§  2168-69,  2840,  2341. 

16.  Aider  by  Pleading  Oyer. 

of  defenses  in  abatement.     Crimes,  §  2091. 

none  of  demurrable  matters.    Crimes,  g§  2045,  2052-58. 

17.  Aider  by  Verdict. 

failure  to  set  out  essential  fact  by  innuendo,  when  cured.    Crimes,  §  977. 

18.  Joint  Indictment.    See  Joinder. 

proof  must  show  that  act  wholly  arose  from  joint  act.    Crimes,  §  1126. 

proof  of  separate  offenses  not  enough.     Crimes,  g  1127. 
one  may  have  separate  trial  if  other  discharged  on  plea  of  autrefois  convict*    CrimeSi 
§  1110. 

19.  Motion  to  Quash. 

indictment  must  be  bad  beyond  reasonable  doubt     Crimes,  §  2090. 

at  what  stage  made.     Crimes,  ^g  2837-39. 

for  irregularities  before  grand  jury.     Crimes,  §§  1831,  1842-4;4. 

when  entertained.     Crimes,  §  2283. 

quashing  does  not  prevent  filing  of  infoiination.     Crimes,  §  2831. 

quashing  is  matter  of  discretion.     Crimes,  §  2833. 

must  be  supported  by  affidavit,  when.     Crimes,  §  2834. 

for  what  objections.     Crimes,  g^  2b35-36. 

when  granted,  accused  may  bo  held  over,  when.     Crimes,  g§  2859-60. 

motion  not  granted  for  — 

defects  in  abatement,  aided  by  pleading  over.     Crimes,  §  2091. 

want  of  previous  presentment.     Crimes,  g  2170. 

defect  pleadable  in  abatement,  cured  by  pleading  over.    Crimes,  §  2454. 
motion  granted  for — 

defects  which  make  judgment  erroneous.     Crimes,  §§  2091,  2832. 

allegation  of  time  **  on  or  about.''    Crimos,  §  2118. 

want  of  proper  conclusion.     Crimes,  §  21(53. 

want  of  name  of  prosecutor  on  indictment,  when;  when  not.     Crimes,  §§  2188-89. 
how  decided  on  agreed  statement  of  facts;  accused  need  not  plead.    Crimes,  g  292L 
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INDUCEMENT. 

rules  as  to,  in  criminal  pleading.    Crimes,  §  2295. 

INFAMOUS  CRIMES.    See  Felonies  and  Infamous  Crimes, 

INFORMATIONS.    See  Felonies  and  Infamous  Crimes,  4;  Indictment 
"indictment"  includes,  in  section  1032,  R  S.     Crimes,  §2688. 
embezzlement  of  letter  may  be  proceeded  against  by.    Crimes,  g§  2439,  2460-68* 
indictment  does  not  include,  when.     Crimes,  S  3306. 
quashing  indictment  does  not  prevent  filing  or.     Crimes,  §  2831. 
form  upheld;  signature.    Crimes,  g§  2199,  2200. 
all  crimes  except  those  capital  or  infamous  may  be  prosecuted  by.    Crimes,  g§  2204, 

8198. 
previous  complaint  necessary ;  but  need  not  be  recited ;  statements  of.    Crimes,  g§  2202, 

2203,  2205. 

INSANITY. 

1.  Ik  QksebaIm 

8.  Burden  of  Proof. 

8.  Iksamb  Djelubion. 

1.  In  Genebal;  Definition  op. 

such  mental  disease  as  to  destroy  responsibility,  is.    Crimes,  §§  8108,  8128. 

total  insanity,  what.'    Crimes,  §  3129. 

partial  insanity,  what.    Crimes,  §  8130. 

conduct,  language  and  letters  of  accused  admissible  on  question  of.    Crimes,  §  8181. 

general  observations  of.    Crimes,  §  3133. 

the  MacNa^hten  case.    Crimes,  t^  3134. 

hereditary  insanity.    Crimes,  g  3132. 

documentary  evidence  on  question  of.    Crimes,  §  8137. 

conviction  of  right  and  religious  duty  no  defense  to  crime.    Crimes,  §  8188. 

Guiteau's  case;  sketch  of  the  evidence.     Crimes,  §  8142. 

distinction  between  mental  and  moral  obliquity.     Crimes.  §  8148. 

malice  is  inconsistent  with.    Crimes,  §  3147. 

what  is  insanity.    Crimes,  §§  8118,  31o0. 

a  question  of  fact  for  jury.    Crimes,  t^  3148.  = 

delirium  tremens  is.     Crimes,  ^^^  3120,  3151-2. 

intoxication  not.    Crimes,  ^3153. 

a  defense  to  murder,  though  intemperance  only  the  remote  cause  of.    Crimes,  §  8155. 

when  drunkenness  a  defense  to  homicide.    Crimes,  ^  3150,  3161,  3164-67. 

when  will  excuse  crime ;  how  ascertained.     Crimes,  gg  8158,  8159. 

at  time  of  trial,  effect  of.    Crimes,  gtj  3162-68, 

as  a  defense  to  crime.    Crimes,  g§  8103-3123. 

8.  Burden  op  Proof  op. 

is  on  defendant.     Crimes,  §§  8126,  3154. 

but  prosecutor  must  prove  particular  cause  of,  when.    Crimes,  §  8154. 

presumption  of  sanity.    Crimes,  g  3160, 

8.  Insane  Delusion,  etc. 
what  is.     Crimes,  §  3136. 
the    insane  delusion     of    immediate  inspiration;  declaration    of   accused.      Crlme& 

g§  3139-40. 
sane  and  insane  beliefs  on  inspiration.    Crimes,  §  3141. 

INSPECTORS.    See  Resisting  an  Officer. 

INSTRUCTIONS.    See  Jury, 

INSURANCE. 

destruction  of  sliip  to  obtain,  not  on  high  seas,  not  federally  cognizable.  Crimes,  §  1801. 
insurance  must  be  valid.    Crimes,  §  1302. 
not  an  offense  as  to  insurers  of  cargo.     Crimes,  §  1308. 
by  casting  away,  indictable.     Crimes,  g  1804. 
die  facto  company  sufficient     Crimes,  §  1305. 
so  of  de  facto  officers.    Crimes,  §  1306. 

INTENT.    See  Crimes, 

INTERNAL  REVENUE.    See  Conspiracy,  6;  Violati(y^  of  B/^venue  Laws;  Resisting  an  Offl- 
cer,  3. 
penalty,  how  recovered.    Crimes,  §§  92-94 

killing  illicit  distillers,  when  justifiable.     A  .^^s,  §§^86,  706,  707, 
theory  of  system  discussed.     Crimes,  g  84^ '^ 

INTERNATIONAL  LAW.    See  Law  of  Natio.^"^'  -     ' 

INTERPRETATION.    See  Construction  and  v    ^^         0^»  Statutes. 

ITALIAN  CHILDREN.  ^    ' 

offense  of  kidnapping.    Crimes,  j 
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JAILER. 

duty  and  power  of.    Crimes,  §§  2704,  2705. 

JEOPARDY.    See  Tmice  in  Jeopardy. 

JOINDER.    See  Indictment;  Violation  of  Revenue  Laws,  ^ 

1.  Gknerallt. 

2.  What  Mat  be  Joined;  Sikoui  Opfekbes. 
8.  Misjoinder. 

4.  How  Misjoinder  Curbd,  etc. 

1.  Generally. 

matter  of  surplusage  cannot  cause  misjoinder.     Crimes,  §§  2212,  2222-27. 
distinction  between  duplicity  and  matter  of  surplusage.     Crimes,  g  2281. 
separate  punishment  for  each  offense  authorized.     Crimes,  §  2288. 
not  essential  that  accessories  be  iointly  indicted.    Crimes,  §2246. 
instance  of  matter  treated  as  inducement     Crimes,  $^  2502. 
defendants  have  no  right  to  demand  separate  trials.     Crimes,  §§  2674,  2691-M. 
when  prosecution  compelled  to  elect;  when  not.    Crimes,  §§2844-46. 
acquittal  of  joint  defendant,  etfect  of.     Crimes,  §  2925. 

2.  What  Offenses  May  be  Joined;  Single  Offenses. 

under  sec.   1024,  all  of  same  class,  and  growing  out  of  same  transaction.    Crimes, 

g§  2210,  2217,  2220-21,  2236,  2345. 
burglary  and  larceny.     Crimes,  ^§  2215,  2220-21. 

charges  of  passing  counterfeits  at  different  times.    Crimes,  §§  2216,  2228-29. 
depositing  quantity  of  lottery  circulars  in  the  mails  on  same  day,  single.     Crimes, 

gi;  2218,  2280-31. 
embezzling  letter  containing  valuable  thing,  and  stealing  the  thing.    Crimes,  §§  2460, 

2500. 
so  of  depositing  on  each  day  between  certain  dates.    Crimes,  §§  2219,  2230-31. 
different  misdemeanors  joinable  at  common  law.    Crimes,  g§  2232-88. 
under  sec.  5480  three  offenses  may  be  joined.     Crimes,  §  2234. 
false  affidavits  by  different  defendants  on  different  days.    Crimes,  §  2239. 
felonies  and  misdemeanors  arising  out  of  same  transaction.     Crimes,  §  2241. 
one  hundred  and  thirty-eight  counts  for  transmitting  false  papers  to  the  pension  office, 

good.     Crimes,  §  2245. 
qucerej  whether  larcenies  of  goods'of  different  owners  joinable.    Crimes,  §  2248. 
riot  and  assault  and  battery.     Crimes,  §  2249. 
when  the  same  punishment  is  provided^     Crimes,  §  2250. 
larceny  and  receiving  stolen  goods.     Crimes,  §  :2844. 
it  is  a  single  offense  to  embezzle  and  secrete  a  letter.    Crimes,  g  2235. 

to  send  a  single  instrument,  charged  as  a  false  writing  and  affidavit     Crimes, 
§2244. 
•*  writing  and  affidavit,"  single.     Crimes,  ^  2545. 

8.  Misjoinder. 

offenses  on  whicli  judgment  would  be  different ;  as,  conspiracy  and  murder.     Grimes, 

^§2211,  2222-27,2240. 
or  which  are  inherently  repugnant,  or  not  different  stages  of  same  offense.     Crimes, 

§  2240. 
or  by  two  persons,  several  in  their  nature.    Crimes,  §  2242. 
of  different  persons  committing  offense  in  which  but  one  can  participate.     Crimes, 

§  2247. 
qucere,  whether  larcenies  of  goods  of  different  owners  joinable.     Crimes,  §  2248. 
revenue  officers  and  private  persons,  when.    Crimes,  §  2251. 

4.  How  Misjoinder  Cured  or  Taken  Advantage  of. 

cured  by  nolle  as  to  part  of  the  counts.     Crimes,  §^  2213,  2222-27,  2284. 

but  the  prosecutor  cannot  elect  to  prosecute  only  one  offense.     Crimes,  g§  2214,  2230-81. 

quashing  or  compelling  election  when  joinder  calculated  to  embarrass  accused.    Crimes, 

§  2237. 
joining  in  one  count  good  after  judgment,  unless  crimes  essentially  different.     Crimes, 

§§  2243,  2252,  2781. 
judgment  not  arrested  for  describing  same  offense  in  two  counts.    Crimes,  §  2252. 

JOINT  OFFENSES. 

necessary  proof  of.    Crimes,  §  119. 

JUDICIAL  NOTICE. 

of  proclamation  of  pardon.    Crimes,  §  3250f 

JUDICIAL  POWER. 

act  held  void  for  invading.    Crimes,  §  8845. 

JUDICIAL  PROCEEDING. 

what  id.     Crimes,  g  1073. 
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JUDGMENTS. 

power  of  court  over,  at  same  term.    Crimes,  ^  1 708. 

does  DOt  extend  to  crimiDal  judgments,  when.    Crimes,  §  1769* 
inflicting  double  punishment,  voidable.    Crimes,  §  1772. 
void  and  erroneous,  what.    Crimes,  g  1774. 
what,  on  overruling  demurrer.    Crimes,  §  2856. 
on  joint  indictment,  must  be  several.    Crimes,  §  2799. 
under  the  statute  -,  what  not  a  final.    Crimes.  §§  2800-2802. 
cannot  be  vacated  after  the  judgment  term ;  powers  during  term.    Crimes,  §§  2804- 

2807. 
not  rendered  except  on  motion  of  district  attorney.    Crimes,  §  2810. 
on  general  verdict.    Crimes,  §  2811. 
on  indictment  for  felony.    Crimes,  §§  2812-18. 
mistakes  corrected  at  any  term.    Crimes,  §  2814. 
modified  by  appellate  court,  when.    Crimes,  §  2894. 

JURISDICTION.    See  Perjury,  6.  m 

1.  Gbnbballt. 

2.  ExcLusiVK  Fedbral  JuniSDZcnov. 
8.  EzcLUSTVB  Statb  Juhisdictiom. 

4.  CoNcuB&KNT  Federal  and  Stats. 

5.  TKBitnoBiAL  Limits. 

6.  Of  Particular  Ck)URT8. 

7.  Admxralty  JuRiBOicnoN. 

1.  Generally.  • 

under  section  14  of  the  judiciary  act.    Crimes,  g  1767. 
a  crime  must  have  some  relation  to  federal  law  or  power.    Crimes,  §§  8,  0-8. 
federal  criminal.    Crimes,  ^§  14-21. 

federal  courts  have  none  by  the  common  law ;  the  latter  may  furnish  procedure,  ex- 
planation, etc     Crimes,  §^  22-29,  32,  1642,  1645-46. 

except  crimes  on  the  high  seas  and  at  foi-ts,  etc.,  and  except  high  treason.    Crimes, 
§§  80,  81.     • 

of  robbery  or  running  away  with  vessel,  by  any  person  on  foreign  vessel,  though 
within  a  marine  league  of  United  States  coast.    Crimes,  g§  1611,  1687-89. 

except  powers  necessary  to  preserve  order  in  court,  etc.     Crimes,  §  1642. 
cannot  be  conferred  after  commission  of  offense.    Crimes,  §  1721. 
of  offenses  committed  in  a  foreign  country.     Crimes,  §  83. 
adojdtion  of  state  laws.    Crimes,  §  34. 

receipt  of  stolen  property  must  be  in  district  where  trial  had.     Crimes,  §§  1109-1117. 
indictment  must  show.  'Crimes,  §^  2121,  2171. 

as  to  crimes  on  land  within  exclusive  federal  jurisdiction.    Crimes,  §  1345. 
congress  can  provide  for  punishment  of  crime  only  as  to  federal  subjects,  territory, 

etc.    Crimes,  g§  1607,  162o-27. 
cannot  be  delegated  to  state  couits.     Crimes,  g  1700. 
none  of  crime  on  foreign  vessel  in  high  seas.    Crimes,  §  1692. 
civil  jurisdiction  on  bays,  etc.    Crimes,  §  1677. 
depends  on  what.     Crimes,  §  1678. 

cannot  be  limited  by  order  of  the  president  or  attorney-general     Crimes,  §  1644. 
none  of  offense  of  obstructing  navigable  liver  b^  a  bridge,  when.    Crimes,  §  1648. 
the  court  stops  whenever  its  want  of  jurisdiction  appears,  or  is  suggested.    Crimes, 

8  1649. 
limited  to  district  in  which  court  sits,  having  been  previously  ascertained.    Crimes, 
^§  1669-70. 

construction  of  provision  as  to  ascertaining  district.    Crimes,  g§  1670-72. 
place  of  trial  is  the  state  and  district  where  the  offense  occurred.    Crimes,  ^  1650, 
1652. 

see  Crimea,  4. 

may  be  in  either  of  two  districts,  when.    Crimes,  S  1651. 

of  treason,  is  where  overt  act  committed.    Crimes,  §  1653. 

of  offenses  committed  out  of  a  state.     Crimes,  ^§  1654-55. 

of  offenses  out  of  the  United  States.     Crimes,  g^  1656-61. 

of  larceny  of  goods  in  one  state,  brought  to  another,  is  the  latter.    Crimes,  §  1661, 

of  offense  of  uttering  forged  paper.     Crimes,  g  1663. 

stroke  in  one  place,  death  in  another.     Crimes,  §  1664 

2.  Exclusive  Federal  Jurisdiction.    See  4,  post 

of  offense  of  passing  counterfeit  coin.     Crimes,  §§  1598,  1618-14. 

offenses  on  places  which  are  purchased  by  the  United  States,  and  not  each  as  are 

merely  rented.     Crimes,  §§  1003,  1620,  1621. 
crimes  on  high  seas.    Crimes,  ^§  1617,  1673,  1695. 

a  foreign  river,  at  a  point  thirty-five  miles  inland,  not  on  high  seas.    CrimeSy 

§§  1633,  1686. 
high,  seas  what,  in  act  of  1825.    Crimes,  g§  16W,  1647. 
what  are,  in  general.     Crimes,  gg  1673,  1695. 

crime  on  American  vessel  in  Humaco,  Porto  Rico.    Crimes,  §  1684. 
in  a  river,  within  the  bar.     Crimes,  g  1685. 
no  jurisdiction  where  death  took  place  in  foreign  country.    Crimes,  §  1693. 
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JURISDICTION,  Exclusive  Federal  — continued. 

crimes  on  high  seafl,  what  are  not.    Crimes,  §  1675. 

tide  water  in  a  county.    Crimes*  §  1675. 

harbor  of  Vera  Cruz.  Mexico.     Crimea.  g§  1681.  168a 

sea  bottom,  one  hundred  and  fifty  feet  from  shore  of  Mexico.    Crimes*  §  1683. 

ves>8ol  in  American  port.    Crimes,  §  1690. 
crimes  in  bavs.  rivers,  havens,  etc.,  out  of  the  territorial  jurisdiction  of  a  state. 
Crimes.'^ii  101 7,  1694. 

foreign  Rtoti»s  not  referred  to.     Crimes,  S  1691. 
on  American  vessel  in  foreign  waters.     CYimes.  i$  1695. 
waters  within  jurisdiction  of  United  States.     Crimes,  g§  1688,  1689. 
murder  by  soldier  in  regular  service.     Crimes,  g  1701. 
interference  with  state  court  by  habeas  corpnx,  when.    Crimes,  §  1704. 
of  offenses  in  federal  courts,  as  perjury.     Crimes,  g  1705. 
on  places  within  sole  and  exclusive  jurisdiction,  by  act  of  1790.    Crimes,  §g  1620-S3. 

maiine  ho<%pita1,  on  ceded  land,  excluded.    Crimes,  §  1G20. 
under  embargo  laws,    firimes,  §  1757. 
under  act  of  1825.     Crimes,  ^i^  1605,  1623. 

larceny  in  marine  hospital  on  land  of  United  States,  punishable.    Crimes^  §  16SS. 

offenses  on  ves3t4  of  United  States.    Crimes,  §  1686. 
of  crime  of  revolt,  under  act  of  1835.     Crimes,  §  1687. 

treason  in  another  state.     Crimes.  |$  1666. 

though  brought  within  district  illegally.    Crimes,  §  1667. 

of  offense  of  nuisance,  local.     Crimes,  §  1663. 
state  courts  cannot  interfere  irf  exclusive  federal  jurisdiction.    Crimes,  §  1703. 

but  application  should  be  made  to  state  court  to  release  prisoner,  when.    Crimes, 
g  1703. 
consent  of  parties  cannot  give.    Crimes,  ?  1724. 
complete  after  conviction  and  sentence.    Crimes,  §  1725. 
cases  affecting  ambassadors.     Crimes,  §§  1720-28. 

assault  on  public  minister  or  his  servant,  not  cognizable.    Crimes,  §§  172^37« 

of  indictment  against  consuL     Crimes,  ^  1728. 
of  murder,  larceny,  I'obbery  and  assault,  when.    Crimes,  §§  1729-31. 
of  manslaughter,  when  not.    Crimes,  §  1733. 

courts  cannot  remand  prisoner  to  foreign  government.    Crimes,  §  1734b 
of  offenses  in  Alaska.     Crimes,  g§  1735-36. 

whether  attempting  to  bribe  United  States  official.    Crimes,  §  1737. 
of  territorial  courts.     Crimes,  §  1733. 
on  military  reservations.    Crimes,  g  1789. 
in  District  of  Columbia,    Crimes,  gi$  1740-4S. 

of  all  common  law  offenses  in  Washington  county  by  federal  officer.  Grimes,  g  1740, 

of  justices  of  the  peace  under  corporate  by-la vvi     Grimas,  gg  1741,  1745-47. 

obtaining  money  by  fraud  by  auditor.    Crimes,  g§  1742-43. 

of  police  court  of.     Crimes,  g  1744. 

offenses  committed  before  cession  of,  to  United  States.    Crimes,  §  1748w 
of  offenses  in  army  and  navy.     Crimes,  g  1749. 
under  civil  rights  bill.     Crimes,  g  1750. 
of  justices  of  the  peace  in  Wyoming.    Crimes,  §  1751. 
military  commission  none,  when.     Crimes,  gg  17o2-54.  1756. 

plea  of  former  conviction  by,  is  bad.    Crimes,  g  1755. 
under  embargo  laws.     Crimes,  g  1757. 
review  by  supreme  court.     Crimes,  g  1758. 

8.  Exclusive  State  Jurisdiction. 

murder  of   white  by  white  on  Indian  reservation  in  states.    Crimes,  g§  1599,  1608, 

1615, 1625-27. 
offenses  within  its  territory,  including  bays  and  land-locked  parts  of  the  sea.    Crimes, 
gg  1600,  1616. 
though  committed  on  ship  of  war.    Crimes,  g§  1601,  1G1&-19. 
the  cession  of  admiralty  and  maritime  jurisdiction  docs  not  divest  the  states  of  general 

and  residuary  jurisdiction.     Crimea,  g  1618. 
ship  of  war  not  a  **  place  "in  **  crimes  act."    Crimes,  gg  1601,  1610. 
over  offense  in  tract  of  land  rented  temporarily  for  a  camp.     Crimes,  g§  1602,  1620. 
over  offense  in  marine  hospital,  a  building  of  the  United  States,  on  land  ceded  to  it. 

Crimes,  gg  1604,  1621-23. 
but  larceny  therein  punishable  in  federal  court,  by  act  of  1825.     Crimes.  §  1628. 
of  offenses  in  United  States  fort  built  on  governmsnt  land,  but  not  ceded  to  United 

States  on  admission  of  state.    Crimes,  gj^  l<i03,  1624. 
crimes  on  Indian  reservations  in  states,  unless  withdrawn  by  act  of  admission.    Crimes, 

gM  160y,  1625-27. 
offenses  on  rivers,  inlets,  creeks,  etc.,  of  the  sea,  so  narrow  that  acts  on  one  side  can  be 
seen  on  the  other.     Crimes,  ?ig  1612,  1640-41. 
assault  on  vessel  near  LovelFs  Island,  Mass.     Id, 
larceny  on  land  in  Virginia  owned  by  United  .States.     Crimes,  §  1706. 
murder  in  Fort  Marker  in  Kansas.     Crimes,  g,:^  1707.  1713-14. 

crimes  in  Indian  country  within  a  state.     Cr.mes,  gt^  1599.  1608,  1625-27,  1655,  1703. 
federal  courts  have  no  jurisdiction  of.     Crinus,  gg  l70i-20. 
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JURISDICTION,  Exclusive  State  — continued, 
otherwise  in  Oregon.    Crfmeft,  §§  1713-18. 
and  in  military  reservation  in  Kansas.     Crimes,  §  1716. 
federal  courts 'have  no  jurisdiction  in  Arkansas  or  Nevada.     Crimes,  §§  1717-18. 

4.  CONCUERENT  FeDEBAL  AND  STATE. 

of  piracy,  when.     Crimes,  §.^  560-61. 

larceny  of  goods  of  distressed  ship,  above  high  water  mark.    Crimes,  §§  1609,  1628-82. 

rule  of  comity.     Crimes,  §§  1696-98. 

olfenses  on  tide  water  in  body  of  county.     Crimes,  §  1698, 

conspiracy  to  prevent  voting.    Crimes,  g  1699. 

6.  Territorial  Limits  of;  and  in  Particular  Places. 
of  the  state  and  United  States  courts,  see  mtpra,  2,  3. 

6.  Op  Particular  Courts. 

of  circuit  courts.     Crimes,  §§  1722-23. 

original,  of  supreme  court,  may  be  exercised  without  previous  legislation.    Crimes, 
§  3615. 

7.  Admiralty  Jurisdiction. 

does  not  extend  to  offenses  committed  above  high  water  mark.    Crimes,  §  1630. 

JURY.    See  Twice  in  Jeopardy, 
1.  Gbkxballt. 

S.  iNSTRDOnOKS  TO. 

8.  Challenob. 

4.  SSLXGTiya  AND  ImPANKLTNO. 

5.  Qualifications. 

6.  provincb  of. 

7.  Riobt  of  Trial  by. 

8.  Dcty  and  Powbr  of  Court. 

9.  Doty  of  Counsel. 
10.  Rxturning  Verdict. 

1.  Generally. 

discharge  of.    Crimes,  gg  2043^4. 

not  to  consider  amount  of  punishment.     Crimes,  §  115. 

need  not  take  indictment  with  them  on  retiring.     Crimes,  §  737. 

accused  has  right  to  be  heard  before,  on  the  law,  when.     Crimes,  §§  1915,  1927-31. 

accused  has  no  constitutional  right  to  have  whole   law  of  case  argued  to.     Crimes, 

§^1918,  1927-31. 
sending  indictment  to  jury  room.     Crimes,  §  2920. 
should  not  be  separated  in  criminal  case.     Crimes,  §3  2033,  2891. 
what  oath  necessary.     Crimea,  §  2042. 

as  to  discharge  of  jury  or  withdrawing  juror,  see  Ttvice  in  Jeopardy. 
objection  that  juror  asleep  must  be  t  ^ken  before  verdict.     Crim?3,  ?:§  2298,  2898. 
may  bring  in  sealed  verdict  in  trial  for  misdemeanor.     Crimes,  §  2489. 
accused  to  have  list  of.    Crimes,  §?$  270H-18. 

how  far  affidavits  of,  admitted  to  impeach  verdict.    Crimes,  §§  2675,  2694-99. 
brought  back  to  re-examine  witness,  held  not  error.     Crimes,  g  3901. 

2.  Instructions  to.    See  post  8. 

need  not  be  given  unless  based  on  evidence  and  request.     Crimes,  §  852. 

must  be  followed.    Crimes,  ^§  191G,  1927-31. 

should  cover  whole  law  of  case.     Crimes,  g  1930. 

should  be  charged  whether  they  must  take  the  direction  of  the  court  as  to  the  law. 

Crimes,  §2011. 
duty  of  court ;  instances  of  proper  and  improper.    Crimes,  §;§  2750-58. 
as  to  sufficiency  of  proof;  hypothetical;  instances.     Crimes,  ^?5  2759-08. 
when  refusal  to  instruct  that  jury  cannot  convict  not  error.    Crimes,  §  2772. 
private,  in  answer  to  written  inquiry,  out  of  session,  irregular,  but  not  error  if  not 

prejudicial.     Crimes,  §g  2773-74. 
when  written,  required,  reference  to  printed  book  insufficient.     Crimes,  §  8157. 

8.  Challenge  in  Criminal  Practice.    See  Grand  Jury, 

examination  on  voir  dire;  for  principal  cause ;  incompetency,  etc.     Crimes,  §  856. 

one  believing  he  has  formed  an  opinion,  unexpressed,  is  competent.     Crimes,  §  856. 

polygaraists  incompetent,  on  trial  for  polygamy.     Crimes,  §  857. 

juror  in  favor  of  enforcing  laws  against  lotteries  competent,  when.     Crimes,  g  080. 

accused  has  ten,  when.     Crimes,  g§  1912,  1920-24. 

congress  may  adopt  state  laws  in  regard  to.     Crimes,  g§  1913,  1925-26. 

the  prosecution  does  not  havp,  under  act  of  1790.    Crimes,  §§  1914,  1925-26. 

may  be  retracted,  when  panel  exhausted.     Qritnes,  §  1948. 

to  array,  waived  by  individual  challenges.      Qricaes,  §  1945. 

form  of,  immaterial  if  juror  incompetent,      /^vu^^^'  ^  ^^^^• 

peremptory,  right  to,  not  a  constitutional  ^      .  tJ^ay  be  restricted.    Crimes,  ^  1944. 

unnecessary  that  fact  of  exercise  of  ^^^At  oi,  should  appear  of  rcjord.     Crimea 
§  1953.  ^\^ 

must  be  made  alternately  by  govern  i^  -*d  accused.    Crimes,  §  1954, 
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peremptory,  twenty  in  capital  cases,  thirty-five  in  treason.    Crimes,  g  1955. 
thirty-five  in  orf<>nses  made  capital  since  1790.     Id, 
none  in  case^  ol  misdemeanors.     Crimes,  §  1956. 
the  government  has  no  right  of  qualified  challenge.     Crimes,  §  1957. 

but  in  murder  cases  may  have  juror  stand  aside,  when.    Crimes,  §  1958. 
and  in  other  criminal  cases.    Crimes,  §  1959. 
accused  has  no  right  of,  except  in  capital  cases.    Crimes,  gg  196(MS1,  1964,  1969. 

thirty-five  in  trial  for  casting  away  a  vessel.     Crimes,  §  1967. 
unless  the  crime  be  charged  ns  a  felony.    Crimes,  ^  1963. 
allowed  in  manslaughter.    Crimes,  §  1963. 
none  in  larceny  or  arson.     Crimes,  g§  19i)4,  1965,  1966. 
state  law  does  not  apply  to  federal  courts.    Crimes,  §  1968. 
on  joint  trial  each  entitled  to  full  number.     Crimes,  §^  1970,  26^2. 
is  a  right  to  reject  merely,  and  not  to  select  others.     Crimes,  g^  1971,  2693.  • 

for  cause,  a  constitutional  right.     Crimes,  g  1944. 

in  capital  case,  that  juror  has  scruples  against  verdict  of  guilty.    Crimes,  §§  1946, 

1949. 
grounds  of,  though  unknown,  cannot  be  reasons  for  setting  aside  verdict.    Crimes, 
§  1948. 
deafness.    Id, 
to  original  panel  after  tales  returned.    Crimes,  §  1950. 

court  cannot  excuse  juror  when,  though  cause  for,  disclosed.    Crimes,  §  19r.O. 
review  of  decision  of  trial  court  as  to.    Crimes,  g  1953. 

occupation  of  accused  or  witness  is  expected  to  l^ear  on  bis  credibilitv.    Crimes, 
§  19!i7. 

4.  SELEcrriNO  and  Impaneling. 

the  act  of  1879,  as  to  drawing,  does  not  repeal  g  804.  as  to  special  venire.    Crimrs,  g  1935. 
if  juror  leaves  the  court,  another  may  be  called.    Crimes,  §  11)37. 
misnamed  juror  should  not  be  sworn;  mistrial.     Crimes,  g  1939. 
by  the  common  law.     Crimes,  §  1940. 

order  for  summoning  may  be  before  bill  found  bv  grand  jury.  Crimes,  §  1941. 
challenge  may  be  retracted,  so  as  to  qualify  challenged  juror.  Crimes,  g  1943. 
trial  may  be  continued  to  next  term  pending.    Crimes,  ^  2889. 

state  law  to  be  followed  by  act  of  1840;  power  of  judges  to  change  method.    Crimea, 
gS  1932,  1936. 
not  adopted,  but  simply  conformed  to.    Crimes,  g  1933. 
requiring  jurors  to  be  selected  by  tax  lists,  not  followed.     Crimes,  §  1934. 
state  law  adopted  by  act  of  1789 ;  relates  only  to  method,  and  not  to  number.    Crimes, 
g  1988. 
.    talesmen;   special  venire;    g  840  requires  marshal  to  summon  bystanders,  when;  but 
talesmen  may  be  summoned.     Crimes,  g  1942. 

5.  Qualifications.    See  supra,  3. 

time  of  summoning  has  nothing  to  do  with.     Crimes,  §  1974. 

questions  may  be  more  seaicliiug  when  prejudice  and  feeling  exist.    Crimes,  §  1980. 

when  question  of  favor  submitted  to  triers.     Crimes,  §  19S6. 

evidence  as  to  bias  admissible,  when.     Crimes,  g  1993. 

whether  affidavit  of  juror  admissible  after  verdict  to  show  w*ant  of.    Crimes,  §§  3675, 

2694-90. 
a  juror  is  not  dipqualified,  by  having  served  against  accused.     Crimes,  §  1972. 
nor  that  he  served  against  co-detendant.     Crimes,  g  19 r3. 
nor  because  other  jurors  not  sworn  were  disqualified.     CJrimes,  §  1975. 
nor  for  failure  to  pay  taxes,  when  not  assessed.     Crimes,  g  1977. 
nor  by  temporary  residence  in  another  state,  animo  revertendi.    Crimes,  §  1979. 
by  listening  to  statements  by  detective  concerning  the  case  generally.    Crimes, 

§  1983. 
or  to  conversations  as  to  general  wickedness  of  crime  charged.    Crimes,  §  1988. 
for  prejudice  against  tlie  lottery  business.     Crimes,  gg  1989-90. 
opinion  as  to  merits,  but  which  he  does  not  think  would  influence  his  verdict. 

Crimes,  g§  1996,  2004. 
reading  newspaper  account  of  case  on  which  he  forms  no  opinion.    Crimes,  §  1997. 
for  an  opinion  that  the  law  has  been  outraged,  when.     Crimes,  gg  3000,  2001. 
on  motion  for  new  trial,  by  conversations  about  the  case,  where  accuse^l  does  not 
object.    Crimes,  g  1981. 
decision  of  court  as  to  qualification  not  reviewable.     Crimes,  §  1985. 
by  expressions  showing  bias  against  accused.     Crimes,  g  1991. 
instance  of  juror  not  disqualified.     Crimes,  g  26 S9. 
reading  newspaper  rei)ort  of  trial  while  sitting,  when.     Crimes,  §  2099. 
for  being  in  doubt  as  to  guilt  of  accused,  when.     Crimes,  §  3003. 
how  fact  of  unchangeable  opinion  elicited.     Crimes,  g  3003. 
a  juror  is  d  isqualified,  for  having  served  in  Confederate  army,  under  §  830,  R.  S.   Crimeci, 
g  1976. 
when  not  a  federal  citizen  when  drawn,  but  naturalized  before  service.    Crimes. 

g  1978. 
for  religious  notions  by  which  the  crime  is  justified.    Crimes,  §  1988. 

1134 


JURY,  Qualifications  —  continued. 

a  juror  is  disqualified ;  polygamists  on  prosecutions  for  polygamy.     Crimes,  §§  1988-84^ 
2(K)o.  . 

for  bias  against  accused.     Crimes,  ^§  1993-94. 

for  opinion  as  to  the  crime,  but  not  as  to  guilt  of  accused.    Crimes,  §  1998. 
or  opinion  that  the  offense  charged  is  a  crime.    Crimes,  §  1999. 

6.  Province  op, 

power  to  find  special  verdict  does  not  imply  power  to  decide  tbe  law.    Crimes,  S§  1917, 

1919,  1027-81. 
court  may  set  aside  verdict  as  against  law.     Id, 
are  to  presume  that  all  pertinent  evidence  admitted.     Crimes,  §  2010. 
respective  powers  of  court  and  jury.     Crimes,  ,^  2086. 
regard  to  be  given  by,  to  remarks  of  counsel.     Crimes,  §  3144. 

tbe  jury  has  nothing  to  do  with  the  punishment,  or  consequences  of  a  verdict   Crimes. 
$J§  2006,  2007.  2008,  2015,  3099,  8100. 

or  with  jurisdiction,  except  facts  supporting  it.    Crimes,  §  2009. 

or  the  validity  of  the  law,  when  it  has  been  decided  valid.     Crimes,  §  2016. 

whether  one  fact  inferred  from  another,  a  question  of  law.    Crimes,  §  2017. 

duty  of,  to  accept  the  law  from  the  court.     Crimes,  §  2019. 

or  with  questions  of  law,  generally.     Crimes,  g§  2013,  2016,  2019,  2021-23. 
the  jury  may  consider  both  law  and  fact,  since  an  acquittal  cannot  be  reviewed.   Crimes, 

§^  2012-24. 
creaibilitv  of  witnessi»s  and  weight  of  evidence,  afe  for  the  jury.    Crimes,  g§  2025-33, 
26i;0. 

how  lliey  should  act.     Crimes,  §g  2025,  2028. 

may  reject  testimony  of  accuseu  though  uncontradicted.    Crimes,  §  2026. 

circumstances  and  motives  of  witness  considered.     Crimes,  ^^  2027,  2031. 

whole  testimony  of  witness  may  be  rejected.     Crimes,  §§  2020.  2030. 

may  give  weight  to  reputed  good  character  of  accused.    Crimes,  §  2032. 

effect  of  contradictions  of  witness.    Crimes,  §  2033. 

7.  Right  op  Trial  by. 

in  trial  to  forfeit  property.     Crimes,  §  2037. 

in  trials  before  justices  of  the  peace.     Crimes,  ^§  2038,  2744. 

extent  of  right.     Crimes,  §  2039. 

libel ;  police  court  must  permit  jury  trial.     Crimes,  §§  2040-41. 

accused  cantiot  waive.    Crimes,  §  2685. 

territorial  act  held  void.     Crimes,  §  2744. 

8.  Duty  and  Power  op  the  Court.    See  stipra,  2. 

to  decide  all  questions  of  law,  and  give  the  law  to  the  jury.    Crimes,  §§  2012-24. 
when  may  take  case  from  jury.     Crimes,  g§  2034-35,  2769-70. 

in  case  of  woman  voting.     Crimes,  §  :;i0;i5. 
has  no  power  to  direct  verdict.     Crimes,  g§  2673,  2684-86. 
respective  powers  of  court  and  jury.    Crimes,  §  2686. 

9.  Duty  op  Counsel.    See  District  Attorney, 

are  not  to  argue  questions  of  law  to  jury.     Crimes,  g§  2032-24. 
argument  of  counsel,  how  regulated.     Crimes,  gg  2910-13. 
10.  Returning  Verdict. 

mu^t  be  before  adjournment;  sealed  verdict,  when.     Crimes,  g§  2745-46. 
moral  certainty  only  required  in  verdict ;  instances  of  imperfect.     Crimes,  g§  2776-2793. 
if  one  count  good,  general  verdict  suttioient.     Crimes,  §  2779. 
acquittal  on  one  count  and  guQty  on  anotiier,  good.     Crimes,  §g  2783-84. 
on  all  counts  but  one,  held  good.     Crimes,  g  27d5. 
special  verdict  not  finding  place  of  offense,  set  aside.     Crimes,  ^  2786. 
effect  of  not  guilty  on  one  count  and  disagreement  on  anolher.     Crimes,  §  2787. 
of  guilty  as  to  one  offense  or  offender,  disagreement  as  to  another,  good.    Crimes,  §  2788. 
in  assault  and  battery,  held  good.     Crimes,  g  2789. 

must  show  that  offenses  committed  before  information  filed.     Crimes,  §  2790. 
each  juror  must  agree  to;  agreement  to  find  as  majority  does  is  void.    Crimes,  §  2791. 
when  general  verdict  of  guilty  too  general ;  when  good.     Crimes,  §f5  2792-93. 
general,  held  not  repugnant  to  indictment.    Crimes,  §  2794. 
of  involuntary  homicide,  held  good.     Cn^®^»  §  "Zl^o, 
argumentative,  held  bad.     Crimea,  So  2796-97. 
seed  not  find  value,  when.     Crini^*^^?^.  0793. 
JUSTICE  OF  THE  PEACE.    See  OffenJ  ^      nfllcers. 

when  liable  for  obstructing  feder^T^^^  W  e.    Crimes,  $§  831,  844,  845. 

JUSTIFIABLE  HOMICIDE.    See  Bq^     \\\^^^^ 


KIDNAPPING. 

offense  of,  Italian  children.    (> 
of  free  negro,  indictment  for.    ^  J 

KNOWLEDGE.    See  Indictment,  ^.      * 
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L. 

LARCENY.    See  Indictment 

section  6858.  R.  S.,  dcfineti  only  one  offense,  that  of  plundering  shipwrecked  goods. 
Crimes,  gg  791,  797,  808.    See  §  828. 

this  act  does  not  import  from  tlie  common  law  the  element  of  larceny.    Crimes, 
Ji§  792,  797-803. 

everv  intent  is  unlawful,  except  that  of  returning  tlie  goods  to  their  owner.  Crimes, 
Ji};'792,  797-803. 

but  the  presumption  is  that  the  intent  was  to  return  them.    Crimes,  g§  795,  797- 
808. 

indictment  under  need  only  show  what.     Crimes,  §g  801,  838. 

destroy in)j  goods,  what.    Crimes,  ^'§  793,  797-803. 

whf  n  poods  derelict ;  when  not.     Crimes,  §5  798. 

it  is  immaterial  whether  goods  taken  from  wreck  or  water.    Crimes,  §§  794,  707- 
803. 

**  steal/'  "  plunder."  and  "  destroy,"  defined.    Crimes,  §§  799,  838. 

value  of  goods  immaterial.     Crimes,  g§  794,  797-803. 
stealing  "  personal  goods  "  on  the  high  seas ;  foreign  and  domestic  coin  and  bank-notes 
are  such  goods.    Crimes,  t:^  79(5,  804,  805. 

choscs  in  action  are  ndt.     Crimes,  §  830. 
indictment  for.  as  at  common  law.     Crimes.  §  806. 
may  be  joined  with  burglary.     Crimes,  §  22iJl. 
what  interest  in  property  sufficient.     Crimes,  ^  807. 
not,  to  sever  and  carry  away  from  soil.     Crimes,  g  808. 
by  possessor,  impossible.     Crimes,  §  809. 
by  bailee.     Crimes,  §  810. 

by  one  acting  with  owner's  servant.     Crimes,  §  811. 
of  property  of  married  woman.     Crimes,  J5  812. 
of  goods  left  in  prisoner's  coach.     Crimes,  ^  813. 
fraudulently  obtaining  i)osses6ion  is  not.     Crimes,  §  814. 
of  property  of  United  States.     Crimes,  4$  815. 

of  goods  of  separate  owners,  the  offenses  are  separate.    Crimes,  §.816. 
goods  of  deceased  person.     Crimes,  §  817. 
slave  incapable  of,  at  common  law.     Crimes,  §  818. 
by  servant  or  employee.     Crimes,  $$!$  819.  820. 
when  bank-notes  are  subject  to.     Crimes,  J;§  821-827. 
indictment  for.     Crimes,  i^^  2619-27.     See  Imlictmeiit 

on  high  seas.     Crimes,  ^g  508,  510,  2633. 

for  second  offense.     Crimes,  §  2000. 
the  essential  element  is  the  Zwcri  causa.    Crimes,  §  662.    See  Piracy. 

LAW  OF  NATIONS.    See  Extradition;  Neutrality. 

seizure  of  foreign  property  by  force  is  an  offense  under  the.     Crimes,  §  141. 
relations  of  United  States  to  insurgent  portion  of  foreign  nation  are  political  only. 
Crimes,  §  537. 

LETTERS.     See  Postofflce, 

whether  envelope  is  part  of  letter.    Crimes,  g  2464. 

LIBEL. 

law  of,  in  District  of  Columbia.     Crimes,  §  8188. 

allegation  of  publication  necessary  in  iudictmeut.     Crimes,  §8187. 

indictment  for.     Crimes,  gg  266(MJ7. 

LICENSE. 

indictment  for  employing  unlicensed  captain,  etc.    Crimes,  §  266L 
indictment  for  practicing  medicine  without.     Crimes,  §  2656. 

LIEN. 

defiued.    Crimes,  §  889. 

LIMITATIONS.    See  Statutes  of  Limitations. 

LIQUORS.     See  Excise  Laws;  Violation  of  Revenue  Lntcs. 

a  crime  to  introduce  into  Alaska.     Crimes,  ^  123^,  1248-44. 

indictments  for  selling  without  license  and  to  Indians.     Crimes,  §§  2657-58. 

LIST  OF  WITNESSES.     See  Accused. 

LOTTERIES.     See  Postofflce,  7,  b. 

Louisiana  statute  concerning,  is  a  public  act.    Crimes,  §  984. 

M. 

MAGISTRATE.    See  Commissioner;  Preliminary  Examination, 

MAIL,    See  Postofflce. 
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MALICE.    See  Crimes;  Homicide,  8. 

io*  act  of  1835,  protecting  crew  against  master.    Crimes,  §§  462,  463. 

MALICIOUS  PROSECUTION. 

kaheas  corpus  in  federal  courts  on  arrest  for,  when.    Crimes,  <^§  3607,  8638. 
state  agent  for  extradition  not  liable  for,  if  he  keeps  within  his  authority.    Crimes, 
g§  8608,  8638. 

MANDAMUS, 

who  entitled  to.    Crimes,  §  3616. 

MANDATE.    See  Extradition, 

MANSLAUGHTER.    See  Homicide,  4. 

sending  sick  sailor  aloft.     Crimes,  ^  500. 

when  federal  courts  have  no  jurisdiction  of.    Crimes,  §  1733. 

MANUFACTURING  COMPANY.    See  Corporation. 

MARINE  INSURANCE.    See  Insicraiice. 

MARRIAGE. 

offense  of  performing  unlawful  ceremony.    Crimes,  §  1373. 
indictment  for  periormmg  unlawful.    Crimes,  §  2603. 

MARRIED  WOMEN. 

responsibility  for  crime.    Crimes,  g§  9-1 S. 

MARSHALS. 

powers  of,  same  as  sheriffs.    Crimes,  §  2707. 

MAYHEM. 

biting  off  ear;  means  immaterial.    Crimes,  §g  1308-90. 

MEDICINR 

indictment  for  practice  without  license.    Crimes,  §  2656. 

MERGER. 

conspiracy  to  commit  misdemeanor  not  merged  in  the  overt  act.    Crimes,  §  250. 

of  conspiracy,  when  none.    Crimes,  §  2804. 

none  in  crimes  of  equal  rank.    Crimes,  §  2807. 

none  of  crimes  of  equal  rank ;  as  misdemeanors.    Crimes,  §§  146,  147. 

MILITARY  EXPEDITION. 

against  foreign  power,  what;  what  not.    Crimes,  g§  1275-1285. 

MILITARY  PROPERTY. 

offense  of  using.    Crimes,  §  1318. 

MILITARY  RESERVATION. 

jurisdiction  of  crimes  on.    Crimes,  §  1739.    See  Jurisdiction, 

MILITARY  SERVICE. 

foreign,  when  a  crime  to  enter;  who  is  a  "soldier"  within  act  of  1818.    Crimes,  §  1283. 
not  an  offense  to  leave  the  country  with  intent  to  enter.    Crimes,  §  1285. 

MILITARY  STORES. 

what  not  a  transporting  of,  to  Canada.    Crimes,  §  1274. 

MINISTERS.    See  Consuls  and  Ministers. 

MISDEMEANOR 

indictment  for;  instances  of.    Crimes,  §§  2153-60. 

MISJOINDER    See  Joinder. 

MISNOMER. 

demurrer  does  not  reach.    Crimes,  §§  2402,  2819. 

MITTIMUS. 

to  whom  directed;  practice jconcerning.    Crimes,  §§  2678-79,  270O-27O7. 

MONEY.    See  Currency. 

MONOMANIA. 

what  is.    Crimes,  §  8185. 

MONTANA. 

criminal  statute  construed.    Crimes,  §§  114,  143. 

MUTINY.    See  Offenses  on  tJie  High  Seas. 
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N. 

NATIONAL  BANK.     See  Embezzlement. 

crime  of  '^abgtraction"  from,  what.     Crimes,  §  1252* 
indictment  for  fraud  on.    Crimes,  §  2628. 

NEGLIGENCE. 

death  by,  of  captain,  engineer,  etc.    Crimes,  §  8193. 

criminal,  of  persons  in  charge  of  steamboats.    Crimes,  §§  1307-1310L 

manslaughter  by.    Crimes,  ^§  654-6o8« 

NEGROES.    See  Civil  Rights, 

NEUTRALITY. 

offenses  of  fitting  out  military  expedition  against  foreign  power,  and  entering  foreign 

military  service.     Crimes,  ^g  1275-1285. 
augmenting  force  of  belligerent,  what.    Crimes,  §  1299. 
indictment  for  offense  against.    Crimes,  §  2662. 

NEW  TRIALa 

for  cause  shown.     Crimes,  §§  2942^3,  2946. 

matter  of  discretion.    Crimes,  ^§  2944,  2947. 

second  trial  not  putting  in  jeopardy.     Crimes,  §  2950. 

judgment  not  delayed  to  obtain  new  evidence.    Crimes,  §  2952. 

time  of  application ;  too  late  after  writ  of  error.     Crimes,  g  2962. 

no  division  of  opinion  certified  on  motion  for.    Crimes,  g  2972. 

but  certificate  obtained,  how.    Id, 
affidavits  of  jurors  not  received  on  motion  for.    Crimes,  §  2978. 
granted  for  — 

inadmissible  evidence;   misconduct  of  jury;   error;  newly  discovered  eyldenoe. 
Crimes,  §§13,2944,  2949. 

new  evidence  not  shown,  but  which  known  to  court  to  exist.     Crimes,  §  2951. 

supposed  coverture  of  defendant,  when.     Crimes,  g  12. 

erroneous  rulings,  when.    Crimes,  ^^  2963-65. 

when  incompetent  witness  newly  restored  to  competency.    Crimes,  §2971.'    See 
§2956. 

defective  verdict.     Crimes,  §  2973. 

surprise,  when ;  when  not.    Crimes,  g  2974. 

misconduct  of  jury.    Ciimes,  gg  2930-82. 
not  granted  for  — 

wrong  verdict,  but  warranted  by  fair  construction  of  testimony.    Crimes,  §§  2945, 

new  evidence  tending  to  show  self-defense,  when.     Crimes,  §  2953. 

unless  manifest  injustice  appears.     Crimes,  §  2954. 

must  be  material;  effect  of  is  to  be  c6hsidered;  must  be  competent  and  newJj 
discovered.    Crimes,  ^g  2953-58. 
misconduct  of  jury,  when.    Crimes,  §  2981. 
inadmissible  testimony,  when.    Crimes,  gg  2959-61,  2968. 

must  have  been  objected  to.     Id. 
jury  taking  papers  to  jury  room.     Crimes,  §  2979, 
erroneous  rulings,  when.     Crimes,  §  2964. 
when  verdict  right.    Crimes,  §  2966. 
favorable  rulings.     Crimes,  g  2967. 
one  count  bad.    Crimes,  §  2969. 
refusal  of  separate  trial.    Crimes,  §  2970. 
absence  of  presiding  judge,  when.    Crimes,  §  2976. 
juiy  reading  newspapers.      Crimes,  g  2976. 
use  of  ardent  spirits  by  jury.     Crimes,  §  2977. 

NEW  YORK.  • 

qualifications  of  grand  jurors  in;  same  rule  in  federal  courts.  Crimes,  §§  1822,  1845-49. 

NOLLE  PROSEQUI. 

power  of  district  attorney  to  enter.    Crimes,  §  2682. 

when  district  attorney  may  enter;  motion  addressed  to  the  court;  matter  of  right, 
when.    Crimes,  §g  2847-50. 

NOTES. 

offense  of  circulating,  as  money. .  Crimes,  §  1413. 

NUISANCE. 

by  keeping  bar-room  open  constantly.    Crimes,  §  1396. 
public,  is  indictable.    Crimes,  g  88. 

1128 


Oat.]  index.  [Orr, 

O. 

OATH.    See  Perjury. 

OBSCENE  MATTER.    See  PostoSice,  6,  1. 

OBSTRUCTING  THE  MAIL.    See  Postofflce. 

OFFENSES  UNDER  ELECTION  LAWS.    See  Conspiracy. 

1.  Is  Qenkral. 

5.  Who  Abe  Officbrs. 

8.  LlABILITT  OF  OFFIOSBS. 

4.  PoWEB  OF  Congress. 

6.  Illbqal  Votdiq  ob  Registration. 

6.  iNDICniEIIT. 

1.  In  General. 

fraudulent  registry.    Crimes,  §  338. 

neglect  or  refusal  of  judges  to  pt^rform  duty,  by  §  5515,  R.  S.    Crimes,  §  840. 

powers  of  judges.     Crimes,  g  38J),  p.  81. 

duties  under  Virginia  law.     Crimes,  §§  341,  842. 
officer  issuing  fraud iilent  certificate.     Crimes,  §§  330,  844-848. 
interference  with  officera  by  mingling  spurious  with  legal  ballots.     Crimes,  §§  888,  840, 

850.  % 

arrest  of  deputy  marshal  by  state  police  officers  for  attempting  to  make  arrest  for 
illegal  voting.     Crimes,  g§  338,  851-358. 

whether  the  action  of  the  deputy  was  justified  is  immaterial.     Crimes,  g§  834,  853. 
unlawful  prevention  of  voting,  or  intimidation,  what.     Crimea,  ^§  335,  854-8G1. 

the  voter  may  aiter wards  succeed  in  voting.    Crimes,  gg  386,  857,  860. 

a.  Disfranchisement, 

by  state  law,  for  crime,  excludes  federal  convictions.    Crimes,  §g  327,  388,  389, 
hindrance  need  not  continue  during  whole  day.     Id, 
sufficiency  of  proof  to  show  election.     Crimes,  §  861. 

b.  Liability  of  judges. 

the  neglect  or  refusal  to  perform  their  duties  must  be  with  some  wrongful  pur- 
pose.   Crimes,  gg  328,  840-348,  308. 

effect  of  opinion  of  judges  of  the  county  court  in  favor  of  their  action.  Crimes, 
gg  329.  840-848. 

delivery  of  keys  of  ballot-box  to  policeman  of  good  character,  not  indictable. 
Crimes,  g  369. 

2.  Who  Are  Officers;  Who  Not. 

governor  of  a  state  not,  under  act  of  congress  of  1870.    Crimes,  g§  330,  844-348j 
a  supervisor  of  elections  appointed  under  federal  law  is.    Crimes,  §g  331,  849,  850. 
state  officers.     Crimes,  ^g  370,  371. 

8.  Liability  of  Officers. 

for  issuing  fraudulent  ceitificate,  ballot-box  stuffing,  to  their  knowledge  must  be  shown. 
Crimes,  §  364. 
it  must  be  fraudulent.    Crimes,  §  365. 

4.  Power  of  Congress. 

may  provide  against  fraudulent  registration.    Crimes,  g  362. 

violations  of  state  election  laws  not  punishable  unless  congressional  election  affected. 
Crimes,  g  370. 
intent  of  state  officers  to  affect  such  election  must  be  shown.    Crimes,  g  371. 
to  punish  interference  with  advocacy  or  support  of  congressmen.     Crimes,  g  372. 

5.  Illegal  Voting  or  Registration. 

use  of  invalid  certificate  of  naturalization  not  within  section  5426,  Revised  Statutes. 

Crimes,  §  368. 
female  indjctible  for  voting  in  New  York.     Crimes,  §  866. 
by  convict,  in  Oregon.    Crimes,  g  307. 

6.  Indictment. 

for  intimidation,  need  not  name  judges.    Crimes,  g§  337,  854-361. 
for  various  offenses  against  the  right  of  suffrage.     Crimes,  g^  2500-2606. 

fraudulent  registration.     Crimes,  g§  2590-92. 

allegation  as  to  race  and  color.    Crimes,  g  2593. 

stating  qualifications  of  voter.     Crimes,  g§  2594-95. 

election  of  congressman.     Crimes,  §  2596. 

bribing  minor.     Crimes,  g  2597. 

counseling  and  advising.    Crimes,  g  2598. 

place  of  holding  election.     Crimes,  ^.^  2600,  2601. 

legal  election ;  election  presumed.     Crimes,  §g  2602,  2603, 

bribing;  voting  when  disqualified.     Crimes,  g^  2604,  2605 

registration ;  refusal  to  answer.    Crimes,  g  2603. 
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OFFENSES  ON  THE  HIGH  SEA&    See  Indictment;  Piracy. 
1.  In  Qenbral. 
i.  Rbvolt  or  Mutrtt. 
1.  OoNPixiVG  THE  Captain. 
4.  UsiNO  Wbapon  bt  Mastbb. 
6,  pukishhekt  op  sxambx. 

6.  Lbavixo  Sbahan  in  Forbion  Pobt. 

7.  Castino  Awat  Vbssbu 

1.  In  General. 

underact  of  1835.  providing  protection  of  crew  against  master,  "crew"  includes  all 

officers  except  master.     Crimes.  §g  876,  8S1-3S4.     See  §§  45S,  491,  499. 
indictment  for  various.     Crimes,  t^Ji  2029-^7. 

the  master  may  remove  the  mate,  who  cannot  use  force  to  prevent.    Crimes,  §  420. 
power  of  congress  to  punish,  upheld,     (rimes,  §  428. 

master  neglecting  to  pick  up  drowning  seaman.     Crimes,  ^^  618.  654,  658. 
port  of  discharge,  what.     Crimes,  g  431 ;  end  of  voyage,  wliat,  §  497. 
ship  or  boat  o  licers  not  taking  precautions.     Crimes,  g^'  623,  624,  659-664,  697* 
otfen^e  oi  running  away  with  vessel,  what.     Crimes,  g  4<J6. 
plundering  wreck,  what.     Ciimes.  ^  490. 
a  cooper  is  a  seaman.     Crimes,  (li  491. 

foreign  seaman  on  foreign  vessel  not  punished,  when.     CrimeB,  §  493. 
disobedience  must  be  entered  in  log  book,  when.     Ci'imes,  §  49 J. 
using  British  pass  by  owner  or  commander.    Crimes,  ^  506. 
self-defense,  how  shown.     Crimes,  ^  498. 
act  on  sea  followed  by  death  on  land,  where  punished.    Crimes,  §§  627,  665-66d* 

2.  Revolt  or  Mutiny. 

a«  Ingetieral, 

need  not  be  on  high  seas;  may  be  in  foreign  or  home  port.    Ci'imes,  §§  4S1-423. 

disobedience  presumed  unjustifiable.     Crimes,  ^  427. 

consul  may  not  send  seamen  home,  when.    Crimes,  §  507. 

larceny,  what.     Crimes,  tjj^  508-510. 

ordering  sick  sailor  aloft  may  be  murder  or  manslaughter.    Crimes,  §  500. 

act  of  1790  applies  to  all  murders  and  robberies  on  high  spas.     Crimes,  ^  501. 

offense  must  be  on  American  vessel,  when.     Oimes,  §  502.     See  gg  49^^-496. 

assault,  what.     Crimes,  >i^  503,  505. 

larceny  of  prize  cargo.     Crimes,  §  588. 
b.  What  is  a  revolt.    See  poat^  3. 

mntiny,  and  attempt  to  make  one,  are  oflFenses  against  the  master.    Crimes,  §§  375, 
877-:i80. 

defined.     Crimes,  ^^  888,  899-406. 

when  the  oi^edience  of  lawful  orders  is  prevented  by  intimidation.    Crimes,  §  396. 

such  intimidation  must  be  wilful.     Crimes,  §  397. 

effect  of  refusal  to  proceed ;  shipping  articles  referred  to.     Crimes,  §  431. 
C  What  is  not  a  revolt.    See  infra,  e. 

mere  combination  to  refuse  to  pursue  the  business  of  the  vessel.     Crimes,  §  897. 

the  crew  may  prevent  cruel  treatment  by  master.    Crimea,  §  398. 

offensive  or  insolent  language.     Crimes,  §  405. 

the  crew  may  disarm  the  master,  when.  ~  Crimes,  §  409. 

may  refuse  to  perform  duty  for  unseaworthiness,  when.     Crimes,  §§410-413. 
may  defend  themselves,  when.     Crimes,  g  414;  lawful  resistance,  §415. 

what  is  an  insufficient  crew,  so  as  to  excuse  refusal  to  proceed.     Crimes,  §  487. 

produced  by  fear  of  death  from  usurper.     Crimes,  §  438. 
d«  Attempt  to  revolt^  what. 

defined.     Crimes,  gg  3.S5,  386,  387,  389,  402,  407. 

illegal  combination  of  crew,  disobedience  and  incitement  thereto,  so  as  to  destroy 
master's  authority.     Crimes,  §  391. 

must  be  effort  to  stir  up  others  to  disobedience.     Crimes,  g^  392,  393. 

violently  preventing  punishment  of  seaman.     Crimes,  g  400. 

need  not  be  previous  conspiracy  or  illegal  combination.     Crimes,  §  401. 

actual  disobedience  to  some  oraer  not  necessary.     Crimes,  §  402. 

conspiracy  by  two  or  more  to  disobey,  followed  by  mutual  encouragement  therein. 
Crimes,  §55  403,  404. 

attack  on  master  must  be  coupled  with  intent  to  usurp  his  authority.    Crimes, 
§418. 

new  master  may  be  substituted  for  old.    Crimes,  §§  416-419. 

it  may  be  committed  in  a  home  port.     Crimes,  §  421. 

may  be  on  vessel,  not  a  ship.     Crimes,  g  435. 
e.  what  not 

a  mere  act  of  disobedience  to  a  lawful  command.    Crimes,  §  385. 

insolent  conduct  of  seamen,  disobedience  or  violence  to  master.    Crimes,  §§  890, 
394. 

conspiracy  to  revolt,  without  some  overt  act.    Crimes,  §  395. 

excuse  for.  by  bad  habits  or  incompetency  of  master.    Crimes,  §  417. 

refusal  of  one  seaman  to  obey.     Crimes,  §  424. 

just  refusal  for  deviation.     Crimes,  §  425. 
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OFFENSES  ON  THE  HIGH  SEAS,  Revolt  oe  Mutiny  —  continued. 

f.  Who  may  revolt.    See  supra, 

persons  not  seamen.     CrimeSi  f$  426. 

distressed  seamen  picked  up.    Crimes,  §  429. 

the  pilot,  who  is  an  •*oflicer."    Crimes,  §  430. 

but  not  the  crew  of  vessel  not  licensed  and  enrolled,  under  act  of  1835.    Crimes, 

§433. 
nor  the  crew  of  whaler,  when.     Crimes,  §  434. 

seamen  need  not  be  American  citizens,  if  on  American  vesseL    Crimes,  §§  493,  494. 
nor  be  on  American  vessel,  when.    Crimes,  §  493. 

g.  High  seas,  what    See  Piracy. 

ship  in  harbor,  tied  to  the  shore,  is  in.    Crimes,  §§  374,  87S. 
great  lakes  not,  when.     Crimes,  §  483, 
sea  ouiside  of  bar  ia    Crimes,  §  49^. 

h.  Evidence, 

that  ship  is  American  property,  sufficient.    Crimes,  g§  378,  377. 

L  Jurisdiction. 

mutiny,  etc.,  committed  on  American  ship  in  foreign  jurisdiction,  are  cognizable 

by  federal  courts.     Crimes,  S§  375,  377-3SO. 
so  if  committed  on  ship  in  a  river.    Crimes,  §  446. 

j.  Indictment. 

attempt  to  revolt  may  be  charged  in  words  of  act  of  1S25.    (crimes,  g  380. 

8.  CoKPiNiNa  THE  Captain. 

what  is  the  offense  of ;  when  justified ;  assault  and  battery,  not.    Crimes,  §§  439-458. 

4.  UsiNo  Weapon  by  Master. 

when  justifiable ;  when  not.     Crimes,  §§  454-457. 

5.  Punishment  op  Seamen. 

when  justifiable ;  lualice,  what.    Crimes,  §§  458-468. 

**crew,"  in  act  of  1835.  includes  all  except  master.    Crimes,  §§  876,  381-384. 

imprisonment  in  foreign  port.     Crimes,  i^  471. 

imprisonment  must  be  malicious,  eta    Crimes,  §  499. 

6.  Leaving  Seaman  in  Foreign  Port;  Forcing  Him  Ashore. 

what  constitutes  offenses  of;  malice  essential,  when.    Crimes,  §§  469-478. 

7.  Casting  Away  or  Burning  Vessel. 

offense  of,  what ;  wiiat  not.     Crimes,  §§  479-489. 

OFFENSES  BY  OFFICERS.    See  Conspiracy;  Postofflce. 
act  of  1846. 

clerk  of  assistant  treasurer  of  the  United  States  is  an  officer  or  person,  etc.    Crimes, 

g§  831,  S35-S41.    See  §  846. 
so  of  a  postotfice  clerk  acting  as  a  cashier.     Crimes,  §  848. 
applies  to  subordinate  as  well  as  principal  officers.     Crimes,  §  839. 
act  of  1S66. 

clerk  of  assistant  treasurer  not  within  the.    Crimes,  §§  833,  835-841. 
act  of  1873. 

surfi:eon  is  within  the.     Crimes,  g§  833,  842,  843. 
a  justice  of  the  ])eace  is  liable  for  attempting  to  obstruct  justice  in  a  federal  court. 

Crimes,  gj^  834,  844.  845. 
a  clerk  at  currency  counter  In  treasury  department  is  an  officer.    Crimes,  §  846. 
proposal  by  defaulting  officer  to  deposit  sum  to  secure  balance  to  be  found  against  him, 

not  a  confession.     Crimes,  §  847. 
criminal  intent  unnecessary;  negligence  enough.     Crimes,  §  849, 
an  officer  acts  fraudulently  when.     Crimes,  §  850. 
by  justice  of  the  peace  for  irregular  discharge  of  prisoner,  and  taking  money  for  balL 

Crimes,  {^  143^. 
by  constable,  for  acting  without  giving  bond.     Crimes,  §  1439. 
persons  confederating  with  officers  to  obtain  loans  of  puolic  moneys.    Crimes,  §  1440. 

OFFENSES  RELATING  TO  INDIANS.     See  Alaska. 

homicide  in  country  of,  tried  on  federal  side  of  territorial  court.    Crimes,  §  1254, 

congress  may  puni&h  offense  by,  against  the  United  States.     Crimes,  g  1255. 

crimes  of  Indians  against  Indians  not  punishable;  white  adopted  into  a  tribe  not  an 

"Indian."    Crimes,  $5  1256. 
selling  liquor  to  Indians  is  a  crime  without  the  reservation,  when.     Crimes,  §  1257. 
agent  need  not  have  immediate  persoi^^i  superintendence  over  Indian  to  whom 

sold.     Crimes,  i?  ISo^ 
exception,  ''an  Indian  in  an  Indian  coiv     ^  ^'  in  §  2139,  E.  S.,  explained.    Crimes, 
S  1^59.  ^^tjtn' 


Oregon  is  an  ''Indian  country."    Cri^w  ,  4<i^. 

**  Indian  country"  '"  ♦■*^"^  #^«-r»Io,.«/^  u^   ^t^k.      fa  >    .  i 
Alaska  not  in 


Lian  country."    v^n^w  ,  4^^^, 

*  is  that  declared  by  ^v.  ^  \^  to  be  such.    Crimes,  §  1261. 

(see  Alaska).    Criij^  ts.^  tS^V^,  vm. 
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OFFENSES  UNDER  PENSION  LAWa 

of  withholding  monev  from  pensioner,  complete  when  received  and  not  paid  ova*  on 
demand.    Crimes.  ^  1022,  102o-S6, 1032. 

no  defense  that  statute  requires  money  to  be  paid  to  pensioner.    Crimes,  §  1035. 

new  or  increased  ))ensions  included.     Crimes,  §  1030. 
a^ent  may  retain  his  legal  fees,  and  any  sum  lawfully  agreed  on,  on  independent  con- 
sideration.    Crimes,  gj^  1023,  1027. 

cannot  withhold  either  the  check  or  the  money.    Crimes,  ^*|  1024,  1028w 
money  protected  by  statute  until  paid  over  unconditionally.    IdL 
power  of  conji^ess.     Crimes,  ^  1029. 

when  check  deposited  in  bank  it  is  no  longer  protected  by  statute.    Crimes,  §  1031. 
false  claim  presented  by  pensioner  punishable.     Crimes,  ^  1033. 

statute  of  limitations  runs  on,  but  each  claim  on  certificate  a  new  ofifense.    Crimes, 
S1034. 
indictment  charging  receipt  of  illegal  fees,  held  bad.    Crimea.  §  1036.     See  §  1040. 

for  various  crimes  under  pension  laws.    Crimes,  g§  2638-40. 
legal  fees,  what     Id, 

claimant  in  act  of  1804  means  pension  claimant    Crimes,  g  1039. 
who  are  agents.     Crimes,  j$  1041. 
a  pension  as  '*  allowed  "  when  commissioner  directs  its  payment    Crimes,  §  1042. 

OFFENSES  UNDER  REVENUE  LAWa    See  Violation  of  Revenue  Laws, 

OFFICE. 

what  is  an;  distinction  between  a  government  office  and  a  government  contract 
Crimes,  g§  836,  837. 

OFFICERS.    See  Corruption;  Offenses  by  Officers;  Removal  of  Causes;  Resisting  an  Officer. 
OPENING  LETTERa    See  Potttoffice. 

P. 

PARDON.    See  District  Attorney;  Pi-incipal  and  Accessory, 

1.  Oekbrallt. 

2.  Who  Hat  Pardon. 
8.  What  Amounts  to. 

4.  Construction  and  Eftbct. 

1.  Generaixy. 

of  accessory  testifying  for  prosecution.    Crimes,  §§  3028,  80S^-30,  3053. 

must  l>e  pleaded,  when.     Crimes,  ^ij  3231,  3245-47. 

is  a  deed  to  which  delivery  is  eesentiaL     Crimes,  §§  3282,  3245-47,  8291-03. 

what  not  a  delivery.    Crimes,  ^  3292. 

accused  may  be  re-arrested  after  conditional.    Crimes,  §§  3238,  3257-63. 

effect  of  agreements  for  immunity.     Crimes,  ^  3i74. 

proclamation  of  amnesty  of  December  8, 1863,  embraced  previous  convictions.    Crimes, 

t^j$  3239,  8257-62. 
setting  foitli  offense  in.     Crimes,  §  8285. 

prisoner  accepting  conditional,  is  not  under  duress.    Crimes,  §§  3241,  3257-63. 
judicial  notice  taken  of  procla'mation  of.     Crimes,  §  3242;  Id, 
proceeds  on  theory  of  guilt  of  accused,  in  general.     Crimes,  (i§  3243,  3257-62. 
meaning  of  term  appears  from  English  authority.    Crimes,  §  3253. 
limitations  on  power  of.    Crimes,  §  8254. 
and  amnesty,  synonymous.    Crimes,  §  8282. 
•   revocable  until  delivery.     Crimes,  ^§  8283-84. 
proper  cases  for.    Crimes.  §i(  3293-95. 

may  be  conditional;  conditions  must  be  lawful ;  compliance  with  conditions  necessary; 
condition  precedent.     Crimes,  g§  8296-98,  3301. 
when  payment  of  fine  condition  precedent;  sec.  1042,  R.  S.    Crimes,  §  3301. 
need  not  be  accepted ;  writ  of  error.    Crimes,  §  3299. 

2.  Who  May  Pakdon. 

the  president ;  he  may  also  commute  death  penalty  to  life  imprisonment.     Crimes, 

^§  3208-3311,  3236,  3252-56. 
and  may  grant  conditional  pardon.     Crimes,  §  3255. 
power  of  the  president;  he  may  remit  costs,  fines  (except  when  paid),  forfeitures  and 

judgment  against  sureties.     Crimes,  g^3264^-80. 
indirect  pardon  by  district  attorney,  see  District  Attorney, 
secretary  of  treasury  may  remit  certain  penalties.     Crimes,  §  3287. 
a  part  of  sentence  at  one  time  and  part  at  another  may  be  remitted.    Crimes,  §  3289. 
president  may  restore  civil  rights.     Crimes,  §§  8328-32. 
before  conviction,  when.     Crimes,  §§3302-^05. 
constructive,  what  is.    Crimes,  g§  3206,  3207. 

8.  What  Amounts  to.    See  District  Attorney. 
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PARDON  —  continued. 
4.  Construction  and  Effect. 

as  any  public  law.  applyin;^  well  settled  rules.    Crimes,  gg  8240,  3257-02. 

effect  limited  to  offense  recited ;  for  conspiracy,  does  not  embrace  forfeiture  of  property, 
when.     Crimes,  §§  3-244.  3203. 

restores  right  to  practice  law,  when.     Crimes.  ^  3288. 

not  an  estoppel,  if  inoperative.     Crimes,  §  329.). 

restores  innocence,  in  a  legal  sense;  is  prospective ;  restores  civil  rights;  releases  disa- 
bilities, etc.     Crimes,  §§  3312-3323. 

does  not  affect  past  condemnation  and  sale.     Crimes,  g§  3318,  3320. 

restores  property :  also  pecuniary  penalty,  if  it  has  not  reached  the  treasury.    Crimes, 
§S  3319,  3322,  3323,  3339-44. 

releases  the  penaltv,  if  general;  vested  rights  of  third  persons  not  impaired.     Crimes, 
?S  3233-34,  3248-51,  3318. 

when  the  recipient  of,  may  recover  property  condemned.    Crimes,  §§  3235.  8248-51. 

is  binding  on  accused,  who  cannot  have  habeas  corpus,  after  commutation.    Crimes, 
^g  3238,  8252-50. 

effect  of  remitting  fine  after  death.     Crimes,  §  3321. 

a  bar  to  a  civil  suit  for  penalty.     Crimes,  §:$  3324-27. 

cannot  divest  right  of  informer  to  fine.     Crimes.  g§  3333-35.     See  §  3336. 
unless  it  has  not  passed  into  iudgment.     Crimes,  g  3335. 

pardon  for  participation  in  rebellion,  effect  of.    Crimes,  g.^  3339-44. 

act  of  1870  as  to  effect  of,  void,  as  invading  judicial  and  executive  power.    Crimes, 
.§3345. 

proclamation  of  1863  abrogated  by  that  of  1865.     Crimes,  §  3316. 
effect  of.     Crimes,  g§  3347-49. 

effect  of  amnesty  of  1864.  1865,  1867  and  186S.    Crimes,  §§  3350-63. 

effect  of  Cherokee  treaty  of  1846.    Crimes,  §  8363. 

PASSENGER  TRAFFIC.    See  Police  Poioer, 

PAY  AND  BOUNTY.    See  Bounty, 

PENSIONS.    See  Offenses  under  Pension  Laws. 
fees  of  agents,  what.     Crimes,  §g  1036,  1040. 
commissioner  of,  not  head  of  department.     Crimes,  §  848. 
indictment  for  false  affidavit  upheld.    Crimes,  ^g  2534,  2545747. 

PERJURY. 

1.  In  General. 

2.  Criuinal  Intent. 
8.  Materialxtt. 

4.  Oath. 

6.  Who  Mat  Administer  Oath. 

6.  Jurisdiction. 

7.  Indictxent. 

1.  In  General. 

punishment  for.     Crimes,  g  3080. 

must  be  a  fact  falselj^  stated  with  knowledge  of  its  falsity.    Crimes,  §§  1043,  1040, 

1047. 
false  affidavit  under  Virginia  claims  act  indictable.     Crimes,  g§  1045,  1048-54. 
affidavit  to  a  fact  does  not  necessarily  imply  more  than  belief.     Crimes,  §  1047. 
by  cashier  of  national  bank.     Crimes,  §  1071. 
subornation,  what.     Crimes,  §  2510. 

under  act  of  1823  the  oath  need  not  be  in  a  judicial  proceeding.    Crimes,  §  1048. 
in  joint  answer.    Crimes,  §  10S7. 

to  cheat  the  government,  a  misdemeanor.     Crimes,  §  1058. 
not  sufficiently  proved  by  second  affidavit  contradicting  first.    Crimes,  §  1069. 
whole  testimony  of  witness  need  not  be  proved.    Crimes,  §  1070. 

J  proceeding  in  orphans  court  judicial.    Crimes,  §  1073. 
vx>  witnesses  no  longer  needed ;  proof  may  be  by  books,  etc.,  when.     Crimes,  §  1064. 
necessary  to  convict,  or  one  with  corroborating  facts.     Crimes.  §  1065, 
in  what  cases  not  required.     Crimes,  §  1066. 
promissory  oath  is  not.     Crimes,  j^  1088. 
same  false  oath  on  two  occasions,  may  be  conviction  on  two  counts.    Crimes,  §  1089. 

2.  Criminal  Intent. 

gucerCf  whether  mere  rash  or  reckless  statements  can  be  criminal.    Crimes,  §§  1044, 

1040, 1047, 1060. 
swearing  on  inducement  of  friends,  and  on  statement  that  matter  true,  not  indictable ; 

must  be  wilful  and  corrupt     Crimes,  §§  1055,  1056,  1057,  1090. 
rash  statement  on  advice  of  counsel,  indictable.     Crimes,  §  1058.     See  §  1060. 
whether  oath  made  on  misconstruction  of  law,  a  question  for  jury.    Crimes,  §  1059. 
so  of  question  of  intent.     Crimes,  §  1062. 
false  oath  which  deponent  thinks  he  is  not  obliged  to  make,  not  indictable.    Crimes, 

§1061. 
repeal  of  bankrupt  law  carried  perjuries  thereunder.    Crimes,  §  1098. 
offense  held  not  to  be,  but  forgery.    Crimes,  g  2348. 
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PERJURY  —  continued. 
3.  Materiality. 

testimony  of  witness  must  have  been  material  to  the  issue.     Crimes,  §  1063. 

4  Oath,  What. 

manner  of  administering.    Crimes,  §  1077. 

a.  Voluntary  oaths, 

false,  as  to  income  tax,  indictable.     Crimes,  §  1067. 
/K)  as  to  false  oath  as  to  naturalization.    Crimes,  §  1068. 

b«  Cage  in  which  oath  authorized.    See  Crimes,  §  1061. 

affidavit  by  proposed  surety  on  bail  bond.     Crimes,  §  1078. 

by  person  claiming;  exemption  from  military  duty.    Crimes,  §  1070. 

of  r«*s|)onsibility  of  sureties  of  match  manufacturer,  when.     Crimes,  §  lOSO. 

of  witness  as  to  his  travel  for  mileage.     Crimes,  ^g  1083,  1084. 

as  to  fishing  bounty.     Crimes,  ^  1090,  1091-1094. 

in  proceeding  under  bankrupt  law.     Crimes.  ^§  1098-1101. 
testimony  in  a  prosecution  for  an  act  not  really  an  offense.    Crimes,  g  1083. 
under  pension  act  of  1820.     Crimes,  §  1095. 

5.  Who  May  Administer  Oaths. 

magistrate  authorized  by  secretary  of  the  trensury,  under  act  of  1833L    Crimea,  §1049. 

federal  jud^e  may,  as  to  clerk*s  account.  .  Crimes,  g  107H. 

deputy  clerk,  in  presence  of  court.     Crimes,  §  1074. 

clerks'  of  courts,  to  residents  of  their  counties.     Crimes,  §  1075. 

deputy  collectors.     Crimes,  §  1076. 

6.  Jurisdiction. 

false  swearing  in  judicial  investigation  under  congressional  act  is  perjury.  Crimes,  §  1085. 
in  examination  as  to  destroying  vessel,  not  perjury,  when.     Crimes,  §  1086. 

7.  Indictment.    See  Indictment. 

a.  What  must  be  stated, 

legal  authoritv  and    jurisdiction  of   officer  taking  oath;  indictment  held  bad. 

Crimes.  ^.:$  2rm,  2513S-15. 
that  tlie  proceeding  was  one  in  which  oath  required.     Crimes,  §  2508;  Id, 
the  iMirtirular  charge  in  such  proceeiling.    Id.;  j$§  2509.  2514- 15. 
that  suborned  testimony  was  false  to  knowledge  of  accused.    Crimes,  §§  2510-11, 

251tt-l». 
and  tlicit  the  persons  suborned  knowingly  and  wilfully  swore  falsely.     Crimes, 

^  25.i2. 
official  title  of  officer  taking  oath.    Crimes,  §  2518. 
that  defendant  knowingly  and  corruptly  swore  false.     Crimes,  g  2539. 
the  proceeding;  tliat  it  was  before  a  *' judge  sitting  in  bankruptcy,"  good.    Crimes, 
§  2522. 
time  it  took  place.     Crimes,  §  2526. 
forum  or  otiicer.     Crimes,  §  2531. 

b«  What  need  not  be. 

materiality,  when  it  appears  from  face  of  charge.    Crimes,  §§  2520-21. 
.   act  requiring  the  oath.    Crimes,  §  2530. 
in  bankruptcy ;  petition  need  not  be  set  out,  when.     Crimes,  §  2523. 
nor  the  sdiedule,  when.     Crimes,  g  2524. 
name  of  oue  creditor  defrauded,  good.    Crimes,  §  2525. 

PILOT. 

is  an  officer,  when.    Crimes,  §  480. 

PIRACY. 

1.  In  Okkkral.  ..    •  ^ 

8.  What  is.  *  ■  •  : 

8.  What  is  Not. 
4.  Punishment. 
6.  Eyidkncb. 

1.  In  General— Power  op  Congress. 

to  define  piracy.     Crimes,  §$5  511,  532-584. 

cannot  make  that  piracy  wiiich  was  not  by  the  law  of  nations,  so  as  to  give  juriadictioo 

to  federal  courts.     Crimes,  g§  515,  .535-541. 
to  punish  piracy  with  death.     Crimes,  §  5B3. 
confedei-ating,  combining,  etc.,  is  what     Crimes,  §§  586,  587. 
indictment  for.    Crimes,  §  2641.    See  Indictment 

2.  What  is  PiRAcnr. 

an  offense  against  the  law  of  nations.    Crimes,  g§  533,  536. 
is  robbery  on  the  sea,  animo  fiirandi.    Crimes,  {f§  583,  536,  564-566. 
running  away  with  vessel,  when.    Crimes,  §  501. 
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PIRACY,  What  is  — continued. 
under  act  of  17yO, 

robbery,  larceny  or  murder  on  high  seas,  or  in  a  bay,  harbor  or  basin,  either  by  or 

against  federal  citizens  only,  for  plunder,  out  of  jurisdiction  of  any  state  of 

the  Union,  or  on  vessel  having  no  national  character.    Crimes,  §§  58(^  544, 

552,  559,  503,  569. 

or  by  persons  of  any  nationality,  upon  any  vessel  fsuch  vessel  losing  its  national 

character  by  piracy).    Crimes,  S^g  642,  548,  554,  55S. 
or  by  persons  not  lawfully  sailing  under  foreign  flag.     Crimes,  §  558. 
though  under  commission  to  cruise  as  a  privateer  if  capture  is  for  plunder. 
Crimes,  g§  537,  551,  557,  55S,  572-574. 
or  of  unknown  and  unacknowledged  power.     Crimes,  §  557. 
unless  on  a  vessel  in  fact  and  right  the  property  of  foreign  subjects.    Crimes, 

§552. 
either  on  board  the  vessel  or  in  the  sea.     Crimes,  §  555. 
without  any  authority  or  commission.     Crimes,  §  5J3. 
by  commissioned  Confederate  privateer.     Crimes,  i^  574. 

by  inferior  officers  of  privateer,  under  orders,  knowing  their  act  to  be  criminal. 
Crimes,  gg  589,  590. 
under  act  of  1829. 

robbery  on  the  high  seas,  for  plunder.     Crimes,  §  584. 
under  act  of  1820, 

robbery  on  high  seas,  animo  furandi,  on  ship,  vessel  or  ship's  company,  or  its  lad- 
ing, by  citizen  or  foreigner,  with  or  without  a  foreign  commission,  with  felonious 
intent.     Crimes,  §5?$  567,  558,  577.  578,  5«0. 
high  seas,  what.    See  Offenses  on  the  High  Seas. 

a  vessel  is  on  the  high  i^eas,  when  in  an  open  road.    Crimes,  §  541). 

3.  What  is  Not.    See  Offenses  on  High  Seas. 

capture, -in  war,  between  belligerents,  or  by  commissioned  vessel  of  unacknowledged 

insurgent,  or  by  mistake.     Crimes,  §§  570,  571,  584. 
or  Jiomicide  on  ship  by  kidnapped  pereons  to  regain  their  liberty.     Crimes,  §  581. 
or  foreign  war  ship  augmenting  force  in  federal  port.     Crimes,  §  6^3. 
or  larceny,  etc.,  from  prize  cargo.     Crimes,  ^  588. 
or  by  inferior  officers  of  privateer,  under  orders,  not  knowing  the  act  to  be  criminal. 

Crimea,  ^i^  589,  590. 
under  act  of  1790. 

robbery  on  high  seas  by  foreigners  or  insurgents  on  foreign  ships,  not  merely  as  a 
color  for  piracy.'  Crimes,  g§  520,  536,  540,  541. 
or  murder  by  foreigner  on  foreigner  on  foreign  sliip.     Crimes,  §  545. 

4.  Punishment. 

under  act  of  1790,  by  death.     Crimes,  gg  535,  579,  583. 

may  be  by  power  first  capturing  the  offender.     Crimes,  g§  575,  570. 

innocence  of  ship-owner  does  not  save  ship.    Crimes,  g  5o5. 

5.  Evidence. 

that  defendants  are  insurgents,  or  emploved  by  self-declared  government,  how  shown. 

Crimes,  g§  538,  541. 
of  character  of  vessel,  by  evidepce  in  pais.    Crimes,  §§  523,  547. 

burden  of  proof  of,  is  on  prisoner,  when.     Crimes,  g  556. 
particular  offense  charged  must  be  shown.     Crimes,  ^  559. 

PLACE.    See  Criminal  Procedtire,  4 ;  Indictment,  7,  8,  9. 

PLACE  OF  TRIAL.    See  Change  of  Venue;  Jurisdiction,  1. 

PLEA.     See  Criminal  Pleaiing. 

prisoner  standing  mute  may  have  plea  of  not  guilty  entered,  both  in  indictments  and 
informations.     Crimes,  §g  2673,  2687-90. 

PLEADING.    See  Criminal  Pleading. 

PLUNDER.    See  Larceny. 

POLICE  POWER.    See  Gaming. 

licensing  surgeon ;  prosecution  for  want  of  license.    Crimes,  §  2888. 

it  is  an  offense  to  take  excessive  number  of  passengers  on  board,  though  not  done 

secretly.     Crimes,  §  1296. 
when  master  liable  as  to  those  taken  on  by  his  predecessor.     Crimes,  §  1297. 
shipping  gunpowder  on  board  essential,  as  well  as  packing,    Crimes,  5^  1298. 
what  may  bebhown  as  to  disorderly  houses;  what  are.     Crimes,  g§  1826-29,  1341. 

POLITICAL  ASSESSMENTS. 

law  against,  consiitutioual.    Crimes,  §  1401. 

POLYGAMY. 

religious  belief  docs  not  justify.    Crimes,  §§  8ol,  854,  865,  869. 

statutes  punishing,  do  not  violate  the  first  constitutional  amendment,  which  guaranties 

a  free  exercise  of  religion.     Crimes,  §J5  852,  854-805. 
is  prohibited  by  statute,  1  Jac.  1,  c.  11;  so  in  Maryland.    Crimes,  g  869. 
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POLYG  Al^nr — continued. 

the  court  may  properly  call  attention  to  the  effect  of,  on  women  and  children.     Crimes, 

g§  858,  854-865,  867. 
on  trial  for,  polygamists  are  incompetent  jurors.    Grimes,  §  857. 
whether  first  marriage  must  be  de  jure  or  de  facto  only.    Crimes.  §  870. 
bigamy;  accused  held  entitled  to  benefit  of  clergy,  in  1817.    Crimes,  §  866. 

POSTMARK. 

of  letter  as  evidence.    Crimes,  §  009. 

X>OSTOFFICE,  THE.    See  Jury. 

1.  In  General 

2.  The  Mail,  What. 

8.  Obstructino  the  Haii.. 

4.  ROBBIKO  THE  MaIL. 

6.  Oplnixo  Lettbra. 

6.  NON-^AIIJICLB  MATTKB. 

a.  In  (feneral. 

b.  Lottertf  Circularg,  etc. 
C.  Fraudulent  Letters^  etc 
^.  Articles  for  Abortion,  etc, 
e.  Indecent  or  Obscene  Matter. 

7.  Indictment. 

a.  Generally. 

b.  What  mvtt  be  Btated. 

0    What  need  not  be  stated. 

d.  In  words  of  statute. 

e.  SurpU'sage. 

1.  In  General. 

employees  privilejred  from  civil  arrest.     Crimes,  §  888. 

otherwise  as  to  felony.     Crimes,  tig  886,  887. 

cases  reviewed  as  to  opening  letters,  etc.    CVimes,  §  802. 

stealing  registered  letters.     Id. 

EnglisVi  cases  and  otliers  cited.     7d.,  page  251,  note  a. 

provision  that  postmaster  shall  reside  where  ofifice  kept,  is  directory;  office  not  vacant 

till  postmaster-general  acts.     Crimes,  ^  905. 
faking  letter  without  felonious  intent  not  a  criminal  act.     Crimes,  §  000. 
proof  of  criminal  intent.    Crimes,  $5  007. 
construction  of  acts  of  1825  and  1830.     Crimes,  §  010. 
offense  under  section  5407,  R.  S.     Crimes,  §  930, 

evidence  of  gooti  character  of  prisoner,  force  of.     Crimes,  §§  944,  945. 
offense  of  receiving  property  knowing  it  to  have  been  stolen  from  the  mail,  how  proved. 

Crimea,  g  9-17. 
treasury  notes  are  promissory  notes  within  the  act  creating  such  offense.    Crimes, 

§948. 
punishing  person  aiding  postmaster  to  make  false  return.    Crimes,  g  954. 
franking  printed  matter  is  not  franking  letters.     Crimes,  g  955. 
mailing  is  presumed  from  postmark.     Crimes.  ^  0^7. 
how  decoy  letters  may  be  used.     Crimes,  §§  1007,  1000. 
congress  has  plenary,  over  mails.     Crimes,  g§  088,  1006. 

3.  The  Mail,  What.    See  post,  6. 

letter  thrown  into  a  liall  by  carrier,  protected.     Crimes,  §^  873,  802,  803. 

after  delivery,  a  letter  is  out  of  the  guardianship  of  the  United  States.     Crimes,  §^  881, 

010,  Oil. 
a  letter  is  protected,  though  not  actually  to  be  sent  to  apparent  destination,  but  to  be 

returned  to  writer  by  intermediate  postmaster.     Crimes,  gg  882,  012-015. 
when  letter  is  delivered.     Crimes,  §  808,  p.  253. 
mail  defined.    Crimes,  ($^  008,  000. 
errand  boy  of  person  addressed,  not  indictable  for  embezzlement  in  federal  court. 

Crimes,  §  931. 
embraces  everything  which  may  be  sent  by  post.    Crimes,  §  936. 
article  need  not  be  specifically  enumerated  as  mailable.    Crimes,  §  937. 
the  letter  or  article  must  be  intended  for  transportation  and  delivery.     Crimes,  §  988. 
whether  drop  letters  protected.     Crimes,  §  921. 
decoy  letter  protected,  though  sent  to  entrap  defendant.    Crimes,  §  939. 

8.  Obstructing  the  Mail. 

act  of  18:^5  applies  only  to  those  who  know  their  acts  will  obstruct.    Crimes,  SS  871, 

885-88S.  •  .  . 

mail  horses  cannot  be  seized  on  debt,  if  obstruction  ensue.     Crimes,  §§  872,  880-801. 
by  placing  obstructions  on  railroad  track.     Crimes,  §  949. 
a  constable  mav  stop  a  mail  carrier  driving  at  dangerous  rate  through  populous  street. 

Crimes,  §  950.  «    *-  *- 

railway  othcers  may  be  punished  for  disobeying  municipal  ordinance  as  to  speed  Jt 

trains,  notwithstanding  federal  statutes  as  to  obstruction  of  mails.     Crimes,  g  952. 
preventing  horse  from  being  taken  out  of  stable,  not  indictable,  when.     Crimes,  ^  953. 
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POSTOFFICE,  THE— continued. 

4.  Robbing  the  Mail. 

act  of  1825  does  not  punish  embezzlement  by  an  agent  fully  authorized  to  receive  and 
open  letters.     Crimes,  §g  874,  894-897. 
unless  he  receives  it  with  intent  to  pry  into  auother*s  business  or  secrets.    Crimes, 
§896. 
under  section  23  it  must  be  shown  that  bank-notes  stolen  were  of  some  value.     Crimes, 
g§  875,  898-904. 
how  notes  shown  to  be  genuine.    Crimes,  ^  903. 
letter  from  which  theft  made  need  not  be  taken  out  of  the  postoffice  building. 

Crimes,  §§  876,  898-904. 
carrier  indictable.     Crimes,  §§  938,  939.  980. 
a  mere  taking  without  a  criminal  intent  is  not  punishable.    Crimes,  §§  879,  905-907. 
letter  need  not  be  actually  taken  away  from  the  postoffice.    Crimes,  g§  880,  908,  909. 
embezzlement  of  money  after  delivery  of  letter,  not  cognizable  by  federal  courts. 

Crimes,  §^910,911. 
as  to  what  matter  is  protected  as  mailable,  see  supra,  2. 
local  mail  agent  and  telegrapher  liable,  though  receiving  no  compensation.    Crimes^ 

§940. 
when  it  need  not  be  shown  that  the  letter  was  mailed.    Crimes,  §  941. 
what  proof  will  support  indictment  as  to  ownership  of  notes.    Crimes,  §  943. 
possession  of  mailed  property,  how  far  conclusive.     Crimes,  §  943. 
mail  carrier  punishable,  though  not  sworn.     Crimes,  ^§  883,  912-915. 
instruction  held  not  improper.    Crimes,  §§  884,  912-915. 
difference  in  offense  by  employee  and  stranger.    Crimes,  §  904. 
one  stealing  and  passing  a  bank-note  cannot  be  heard  to  say  it  was  counterfeit.  Crimes, 

§918. 
the  accused  is  liable  for  stealing  a  decoy  letter.    Crimes,  §  914. 
description  of  termini  of  mail  route  must  be  proved  as  laid.    Crimes,  §  915. 
punishable  with  death,  when.     Crimes,  §  923. 

putting  life  of  carrier  in  jeopardy,  what.     Crimes,  §§  9'M,  927. 
earner  robbed  need  not  have  taken  the  prescribed  oath.     Crimea,  §  925. 
whole  mail  need  not  be  robbed.     Crimes.  §  926. 

section  279,  postal  laws  of  1872  (§  5467,  R.  S.),  defines  two  offenses,  embezzlement  and 
larceny.    Crimes,  §  982. 
it  is  otherwise  under  ^  5467.     Crimes,  §  935. 
embezzlement  by  postmaster,  what.     Crimes,  §  933.  i 

what  evidence  necessary  to  convict.    Crimes,  §  934. 

5.  Opening  Letters,  etc. 

opening  letter  thrown  into  a  hall  by  carrier,  punishable.    Crimes,  g§  878,  892,  898. 
section  21  applies  only  to  employees  in  the  postoffice.     Crimes,  §g  877,  898-904. 
a  former  assistant  not  included.    Id. 

applies  only  to  letters  in  transit,  and  not  to  those  withheld  by  assistant  from  post- 
master at  office  of  destination.    Crimes,  g§  878,  905-907. 
and  not  to  drop  letters.    Crimes,  §  921. 
cases  reviewed 'as  to.     Crimes,  §  892. 

after  mailing  no  one  but  writer  or  pei*son  addressed  can  open.    Crimes,  g§  916,  918. 
letters  of  prisoners  protected.     Zd. 

permission  to  sheriff  to  open  letter  does  not  extend  to  letter  after  its  deposit  in  the 
postoffice.     Crimes,  §  917. 
a  state  officer  has  certain  power  over  correspondence  of  prisoner  while  it  is  out  of  postal 

control  only.    Crimes,  ^  919. 
a  person  not  addressed  may  open  and  read  if  the  letter  was  written  with  that  view. 

Crimes,  §  920. 
whether  a  postmaster  can  in  any  case  open  a  letter  as  agent  for  sender.    Crimes,  §  922. 

6.  NON-MAIT.ABIiE  MATTER.      See  pOSt,  7,  C. 

a.  In  general, 

it  is  no  defense  that  the  matter  was  sent  in  answer  to  a  detective's  decoy  letter  and 

under  fictitious  names.     Crimes,  §§  973,  1010-14. 
one  causing  matter  to  be  sent,  as  well  as  the  mailer,  is  within  the  act  of  1876. 

Crimes,  §§  973,  1010-14. 

b.  Letter  or  circular  concerning  lotteries;  section  3984,  R,  S. 

the  lottery  need  not  be  one  established  by  law  or  incorporated.    Crimes,  §§  956, 
97»-987. 

the  defendant's  occupation  and  other  extrinsic  circumstances  are  material.    Crimes, 
§^957,975-987. 

the  law  applies  to  sealed  letters,  and  is  constitutional  and  valid.     Crimes,  §§  958, 
988-990. 

the  same  instrument  may  be  both  letter  and  circular.    Crimes,  g  975. 

need  not  be  charged  to  be  a  lottery  "offering  prizes."    Crimes,  §  976. 

papers  contained  in  same  envelope  with  such  circular  are  admissible.    Crimes^ 
§981. 

so  of  testimony  of  other  persons  who  have  visited  place  of  business  and  seen  lot- 
tery tickets  sold  there.     Crimes,  g  982. 
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POSTOFFICE.  THE,  NoN-XiOLABLB  Matter,  Letter  or  circular  concerning  lotteriea  —  con. 
mailinia:  presumed  from  poetraark.    Crime9,  §  987. 
congress  may  punish  persons  for  sending  lottery  tickets  in  the  maiL  Crimes,  ^971, 

972,  1015. 
no  defense  that  letter  sent  to  fictitious  address.    Crimes,  §  1019. 
e.  Mailing  letters,  etc,  with  intent  to  defraud;  section  5480,  R,  S. 

using  the  mails  to  procure  the  circulation  of  counterfeit  money  is  indictable 

Crimes,  §^  059,  991-993. 
the  gist  of  tiie  offense  is  the  abuse  of  the  mail ;  defendants  admission  that  he  sent 

the  letter,  admissible.    Crimes,  g§  960,  991-993. 
what  sufficient  proof  of  this  offense.    Crimes,  g  1017. 

d.  Articles,  etc,  relating  to  abortion;  section  S893,  R,  S. 

publisher  of  newspaper  containing  information  as  to  procuring  abortion  is  liable 
for  knowingly  sending  it.    Crimes,  g§  961,  994,  995. 
the  advertisement  need  not  indicate  the  article  to  be  used  or  its  properties.    Id, 
mailing  notice  showing  means  of   abortion;   indictment  in  conjunctive,  good. 

Crimes,  §§  963,  994,  995. 
the  fact  that  the  articles  sent  were  actually  harmless  and  ineffectual  is  immateriaL 

Crimes,  §^  964,  965,  99G-97, 1010-14. 
also  that  they  could  not  be  actually  obtained  at  the  specified  place.    Crimes,  §  997. 
answer  to  decoy  letter,  conveying  no  information  as  to  obtaining  such  articles. 

Crimes,  t$s5  970,  1005-1009. 
congress  cannot  directly  prevent  the  use  of  such  articles;  it  can  simply  prevent  the 

misuse  of  the  mails.    Crimes,  g^  970,  1005-1009. 
statute  coustitutional.    Crimes,  ^  2481. 
in  construing  statute  regard  is  had  to  the  limits  of  congressional  power.    Crimes^ 

gS$972,  1005-1009. 
indictment  need  not  allege  the  particular  articles  intended,  etc.    Crimea,  S  Mo. 
notice  may  be  in  sealed  letter.    Crimes,  §  1018. 
a  written  slip  without  signature  is  a  "notice.'*    Crimes,  g  1019. 
how  act  construed.    Crimes,  §  1020. 

e.  Indecent,  obscene,  etc,  matter;  section  389S,  R.  S.    See  post,  7,  c 

'*  indecent  **  means  immodest  or  impure;  coarse  or  profane  language  not  indictaUe. 

Crimes,  §g  967.  998. 
a  private  sealed  letter,  outwardly  unobjectionable,  not  included.    Crimes, 

^§  968,  969,  999-1004. 
newspaper  not  included  in  act  of  1872 ;  but  is  in  act  of  1876.    Crimes,  §  1000. 
'*  publications  '*  only  are  within  the  acts.    Crimes,  g  1000. 
transmission  of  obscene  matter  in  a  letter  must  be  intended  to  be  seen  by  others 

than  addressee.    Crimes,  g  1002. 
a  principal  may  be  indicted  for  acts  of  his  agent.    Crimes,  g  1013. 
what  is  the  test  of  obscene  matter,    Crimes,  §§  1021,  2486,  2487. 
on  the  trial,  the  object  and  use  of,  not  considered.    Crimes,  §^  2451,  2480-89. 
portions  of  obscene  book  may  be  excluded.    Crimes,  g  2486. 
object  of  book  immaterial  in  a  prosecution  for  mailing  it.    Crimes,  §  2488. 

7.  iNDiCTBfENT.    See  Indictment. 

a.  Oenerally, 

for  mailing  matter  relating  to  abortion,  may  be  in  conjunctive,  when.    Crimes, 

g§  963,  994,  995. 
what  sufficient  description  of  improper  matter  sent  by  maiL    Crimes,  §  1010. 
embezzling  letter,  may  be  proceeded  against  by  information,    Crimes,  §g  S439, 

2460-6B. 
what  sufficient  designation  of  accused.    Crimes,  §  2472. 
matter  treated  as  inducement    Crimes,  §  2502. 

b.  What  must  he  stated, 

for  procuring  and  advising  act,  must  charge  act  to  Iiave  been  committed.    Grimes, 
§§2437,2452-58. 

to  rob  mail,  must  state  the  actual  robbery.    Crimes,  §  2452. 
sufficient  to  state  that  obscene  book  was  knowingly  deposited.    Crimes,  §  2485. 
that  letter  contained  valuable  article,  when.    Crimes.  §  2492. 
non-mailable  matter  set  out  in  kaec  verba,  when.    Crimes,  g  2495. 
what  sufficient  allegation  as  to.    Crimes,  g  2496. 
e.  What  need  not  be  stated. 

on  indictment  for  opening  letter.    Crimes,  §§  2438,  2454-59. 

description  of  letter  charged  to  have  been  secreted.    Crimes,  g§  2445,  2474-70. 

letter  need  not  have  come  to  his  hands  to  be  sent  by  post    Crimes,  g  2446 ;  Id. 

that  taking  was  felonious;  unlawful,  enough.    Crimes,  gg  2447,  2474-79. 

describing  notes  contained  in.    Crimes,  §  24 78, 
for  embezzling  letter,  ownership  unnecessary.  Crimes,  §§  2440, 2460-63,  2504^  2506l 

places  between  which  letter  carried.    Crimes,  §  2440;  Id. 

that  letter  was  to  be  conveyed  by  mail.    Crimes,  §§  2442,  2468-69. 

defendant's  office.    Crimes,  J^  2505. 

ownership  of  money  in  letter.    Id.;  or  by  whom  draft  is  drawn.    Crimes, 

indictment  held  good.    Crimes,  §§  2443,  2470-78. 
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POSTOFFICE.  TffE,  Indictment,  miat  need  not  be  stated —  continued. 

for  embezzling  of  bank-note  iu  letter,  note  need  not  be  described.    Crimes,  §  2444; 
Id.,  §  2504. 
value  of  note.    Crimes,  §§  3400,  2506 ;  or  name  of  bank,  §  2506. 
that  letter  has  been  delivered  to  sendee.    Crimes,  g  2498. 
that  letter  was  actually  sent  by  mail,  good.    Crimes,  g  2505. 
robbing  mails,  particular  description  of  letter  stolen  unnecessary.    Crimes,  g  2470. 
number  of  letters  stolen,  when.    Crimes,  g  2503. 

as  to  non-mailable  matter;  obscene  matter  need  not  be  set  out,  when.    Crimes, 
§g  2448,  2480-S9,  2496,  2497. 
that  defendant  knew  it  to  be  such.    Crimes,  gg  2450,  24S0-S9.    See  g  24S5. 
how  obscene  matter  set  out.    Crimes,  g  2482. 
what,  on  indictment  for  sending  lottery  circular.     Crimes,  §  2495. 
that  defendant  member  of  congress,  in  indictment  for  unlawful  franking.   Crimes, 
gg  2498-94. 

d.  In  words  of  statute, 

embezzlement  of  letter.    Crimes,  g§  2441,  2464-67. 

need  not  be  charged  that  letter  came  to  defendant's  hands  by  virtue  of  his  employ- 
^ment.     Crimes,  g  246o. 

laxity  allowed  in  pleading  in.     Crimes,  g  2464. 
value  of  bank-note  stolen  from  mail  need  not  be  alleged.    Crimes,  g  2490. 

e.  Surplusage. 

not,  that  letter  was  to  be  carried  from  one  place  to  another.    Crimes,  g  2491. 

PRACTICE.    See  Chnminal  Procedure. 

state  rules  of,  how  far  applicable  to  federal  courts.    Crimes,  gg  2676-77,  2694-2707. 
transmitting  indictment  from  circuit  to  district  court.    Crimes,  g  24SO. 

PRELIMINARY  EXAMINATION.    See  Arrest;  Grand  Jury;  Indictment. 
evidence  of  probable  cause  sufficient  to  hold  for  trial.    Crimes,  g  1496. 

what  sufficient  to  hold  for  embezzlement.     Crimes,  g§  1497-98. 

clear  and  indubitable  proof  is  not  essential    Crimes,  §  1499. 
United  States  court  commissioners  have  same  power  as  local  justices  of  the  peace. 
Crimes,  g  1500. 

state  laws  control  as  to  procedure.    Crimes,  gg  1501,  1503,  2700. 

act  ministerially;  court  may  assume  control     Crimes,  g§  1500-1502. 

powers,  duties  and  responsibilities.    Crimes,  g^  2669,  2680-82. 
defendant's  witnesses  not  generally  examined.    Crimes,  g  1504. 
commitment  for,  should  b^  for  short  time  only.    Crimes,  §  1505. 
persons  accused  of  treason  may  have  counsel  on.    Crimes,  g  1506. 
before  whom  held ;  state  law  does  not  apply.    Crimes,  g  1507. 
indictment  may  be  quashed  and  information  filed  without  a.    Crimes,  g  1508. 
duty  and  power  of  district  attorney.     Crimes,  $J.^  2668,  2680-82. 
general  duties  of  justices  of  the  peace  in  committing  to  prison.    Crimes,  g  2701* 

PRESENTMENT.    See  Grand  Jury;  Indictment. 

equivalent  to  acquittal  when.    Crimes,  g  2861. 

PRESIDENT,  THE.    See  Extradition,  1 ;  Pardon. 

power  over  prosecution,  see  Criminal  Procedure,  4. 
cannot  admit  to  bail    Crimes,  g  1571. 

PRESUMPTION,    See  Crimes,  1,  d;  Homicide,  7;  Evidence. 

PRINCIPAL  AND  ACCESSORY.    See  Homicide,  6. 

1.  In  Oeneral. 

8.  What  Crihbs  Asvit  Acckssobzbs. 

Z.  Who  Arb  Aocbssorxbs. 

4.  Who  Ark  Prinoipalo. 

5.  Trial  of  Aocbseort. 

1.  In  General. 

district  attorney  cannot  excuse  prosecution  of  accessory  by  contract,  for  his  testimony. 

Crimes,  gg  8028,  8029-3^0. 
accused  has  only  equitable  title  to  pardon.    Crimes,  g  8030. 
weight -of  testimony  of  accomplices.    Crimes,  g§  3052-3055. 
statute  of  limitations  in  favor  of  accessory.    Crimes,  g  3055. 
accomplice  testifying  for  prosecution  entitled  to  discharge ;  pardon  of.    Crimes,  g  8054. 

2.  What  Crimes  Admit  Accessories. 

misdemeanors  do  not.     Crimes,  gg  8039-8042. 
before  the  fact,  none  in  murder.    Crimes,  g  8048. 
treason  does  not.    Crimes,  g  3049. 

8.  Who  Are  Accessories. 

one  not  personally  present  but  concerned  in  the  desi^  of  the  crime.    Crimes,  g  8088. 
misdemeanors  do  not  admit  of  accessories ;  all  are  principals.    Crimes,  gg  8039-42. 
if  act  not  a  crime  there  can  be  no  accessory.    Crimes,  g  8045. 
one  aiding  and  abetting  murder,  not  being  present.    Crimes,  g  8049. 
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PRINCIPAL  AND  ACCESSORY  — continued. 

4.  Who  Are  Principatx 

persons  advisinj^  olYirer  to  loan  public  raonej.    Crimes,  §  8081. 

persons  present,  consenting  to.  pnx;uring  or  assisting  a  crime.    Crimes,  g  8033. 

one  aidin)^  and  abetting  an  assault     Crimes,  §  3033. 

a  mere  spectator  to  a  riot,  who  refuses  assistance,  not    Crimea,  §  3034. 

otherwise  if  he  aids  or  encourages  it    Crimes,  §  3035. 

one  employing  another  to  commit  a  crime.    Crimes,  §  3036. 

one  having  a  mere  suspicion,  or  bare  knowled^  of  the  crime,  not    Crimes,  §  3037. 

all  concerned  in  raisdemeaDors.     Crimes,  ^^  3039-43,  3051. 

a  seaman  aiding  confinement  of  master.     Crimes,  g  3050. 

all  are  principals  in  making  false  entry  of  gooJs.    Crimes,  §§  2541,  2954-56. 

5.  Trial  of  Accessory. 

in  absence  of  principal.    Crimes,  g  3043. 

conviction  of  principal  in  another  circuit,  as  evidence.     Crimes,  §  8044 

he  may  controvert  guilt  of  principal.     Crimes,  §  3046^ 

when  tried  with  principal,  confession  of  latter  admissible.    Crimes,  §  8047. 

PROBABLE  CAUSE.  ^ 

for  arrest,  what    Crimes,  g§  1475-1481. 

PROSTITUTION. 

offense  of  importing  women  for;  sufficient  indictment    Crimes,  §§  1409-11. 

PROVISOS.    See  Indictment,  8. 

PROVOCATION.    See  ffomtcide,  4. 

PROXIMATE  CAUSE.    See  Homicide,  2. 

PUBLICATION.    See  Libel 

of  indictment,  what  sufficient.    Crimes,  §  8890. 

PUBLIC  WORSHIP.    See  Worship. 

PUNISHMENT.    See  Piracy,  4 ;  Twice  in  Jeopardy,  3. 
1.  In  Qkkkrau 
8.  Mode. 

1.  In  General. 

circuit  court  may  change  on  error  to  district  court    Crimes,  §  1014. 
modifying  on  writ  of  error.    Crimes,  ^  2b95. 

shooting  as  a  punishment  for  murder  not  cruel  or  unusual.     Crimes,  §§  8056-57, 
8064-67. 
power  of  judge  in  territory  to  inflict.    Crimes,  §§  8057-58,  8064-67. 
confineraent  for  more  than  one  year  may  be  in  state  prison.    Crimea,  §§  3058,  M6S-7L 
sentence  must  include  hard  labor,  when.     Crimes,   t<^  3060,  80US-71,  3098. 
outside  of  the  state,  when.    Crimes,  ^^  3061,  3063,  806S-71. 
prison  may  be  moved,  pending  imprisonment    Crimes,  §^  8068,  8072. 
federal  and  state  convicts  entitled  to  same  discipline  ana  treatment.    Crimes,  §  807& 
what  not  cruel  and  exressive.     Crimes,  >j  8084. 
effect  of  change  of  statute.     Crimes,  ^  30S5. 
for  second  offense,  while  under  sentence.    Crimes,  §  8086. 
for  going  aboard  a  vessel  about  arriving.     Crimes,  ^  3087. 
for  procuring  exemption  of  drafted  person.     Crimes,  §  3038. 
commutation  of.     Crimes,  g§  3089,  3090. 

when  defendant  convicted  under  several  counts.    Crimes,  g§  8091-93. 
for  assault  and  battery.     Crimes,  §  3094. 
mitigating  circumstances  considered.     Crimes,  §  8095. 
for  robbery  in  Indian  country.     Crimes,  §  3090. 
for  offenses  in  places  ceded  to  United  States.     Crimes,  §  3097. 
when  jury  may  fix;  when  not.    Crimes,  §§  2006-2008,  2015,  3099,  8100. 
in  District  of  Columbia.    Crimes,  §  3101. 
duty  and  power  of  jailer.    Crimes,  <^g  2704,  2705. 
trial  by  two  judges,  one  may  sentence.    Crimes,  §  286SL 

3.  Mode  of.  What  Proper. 

in  state  penitentiaries.     Crimes,  g§  3073-79. 

on  Black  weirs  Island,  when.    Crimes,  §§  8074-75. 

in  any  state,  when,  unless  admission  refused.    Crimes,  ^  3077-79. 

district  judge  may  hire  prison,  when.    Crimes,  §  3079. 

for  perjury,  what.     Crimes,  §  3080. 

for  contempt,  riot,  at  common  law.    Crimes,  §§  3081-83. 

punishment  modified,  when.    Crimes,  §  3098. 
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QUASH.    See  Indictment,  18. 
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R. 

RAPE. 

indictment  for.    Crimes,  §  2643. 

REASONABLE  DOUBT.    See  CHmea,  1. 

RECEIVING  STOLEN  PROPERTY. 

variance  as  to  pereon  from  wiiom  received.     Crimes,  §§  1103,  1107. 

not  indictable  if  property  has  passed  into  hands  of  owner  or  agent.    Crimes,  §§  1103, 

1  lUcJ. 

what  must  be  shown  as  to  receiving  property  stolen  from  the  mail.    Crimes,  i^§  1104, 

1109-1117. 
property  must  not  have  lost  identity ;  gold  coin  received  for  gold  dust.    Crimes,  §§  1105, 

110»-17. 
acts  must  be  done  in  district  where  trial  had.    Crimes,  §§  1106,  1109-17. 
receiving,  concealing,  and  aiding  in  concealing,  under  §  5479,  R.  S.,  are  one.     Crimes, 

§  1109. 
separate  trial  on  joint  indictment,  when.    Crimes,  §  1110. 

RECOGNIZANCE.    See  BaU. 

REGISTER 

cannot  act  as  attorney  for  applicant ;  extortion  of  fees  by  a.    Crimes,  §  1430. 

REGISTRY. 

power  of  court  over  moneys  in.    Crimes,  ^  8251,  8252. 

REGULATION  OF  COMMERCE. 

power  of  congress,  supports  its  power  as  to  crimes  on  land^  when.    Crimes,  §  1^1  • 

REMOVAL  OF  CAUSES. 

1.  Oensrallt. 

2.  From  Onb  Federal  Court  to  Anotbkb. 
8.  From  One  District  to  Ahother. 

4.  Proceedings  Before  Removal. 
6.  From  State  to  Federal  Courts. 

1.  Generally. 

English  practice  of  removal  to  superior  court.    Crimes,  §  3179. 
under  section  1014,  R.  8.    Crimes,  §  8184. 

2.  From  Onb  Federal  Court  to  Another. 

written  indictment  need  not  be  sent  to  circuit  court;  copy  sufficient.    Crimes,  §§  3168, 

3177-82. 
too  late  to  object  after  trial  that  copy  was  sent.     Crimes.  J5i5  3169,  3177-82. 
may  bo  after  proceedings  in  district  court.     Crimes,  §§  3204,  3^05. 
case  sent  to  district  court  may  be  returned  to  circuit.     Crimes,  ^  3207. 
can  be  done  only  on  motion  of  district  attorney.     Crimes,  g  3208. 

8.  From  One  District  to  Another. 

authorized  only  after  arrest  and  commitment  from  want  of  bail.    Crimes,  §§  8174, 

8176.  8188-91,  3195-90. 
warrant  for,  cannot  issue  until  arrest  and  imprisonment,  or  bail.    Crimes,  §  8200. 
in  cases  of  contempt.    Crimes,  §§  3200-3203. 

4.  Proceedings  Before  Removal. 

district  judge  of  district  where  arrested  may  quash  indictment.    Crimes,  §§  8171, 

3183-87. 
accused  may  be  bailed ;  if  ball  not  given,  warrant  for  removal  may  issue.     Crimes, 

§g  8174,  3188-91. 
when  district  jmige  should  refuse  warrant  of  removal.    Crimes,  g§  3175,  3192,  3193* 
explained  and  described.    Crimes,  g§  3176,  3195-99. 

5.  From  State  to  Federal  Courts. 

prosecution  commenced  in  state  court,  when.    Crimes,  g§  3209,  3211-12,  3223. 
application  must  show  that  prosecution  is  removable.     Crimes,  g)4  3210,  3213-14. 
prosecutions  against  officers  alone  removable.     Grimes,  J^g  3209,  3211-12. 
returning  board  are  state  officers,  not  federal.    Crimes,  §  3213. 
district  attorney  not  required  to  prosecute  after  removal.     Crimes,  <;$  3215. 
petition  for,  under  act  of  1833,  how  filed;  when  dismissed.     Crimes,  J$j^  331S-17. 
what  causes  removable;  how  removal  compelled.     Crimes.  g§  3218-19,  3221. 
power  of  congress.     Crimes,  §  3220. 
statute  permitting  is  constitutional.     Crimes,  gg  3223-34. 
state  procedure  applicable  to  trial.     Crimes,  ^  3225. 
petition  held  sufficient.     Crimes,  §  3226. 

local  prejudice,  citizenship  or  alienage,  not  ground  for.     Crimes,  §§  3327-33. 
denial  of  trial  by  mixed  jury,  ground  for.     Crimes,  g§  3229-30. 
petition  held  insufficient.    Crimes,  g  3230. 
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REPEAL.    See  Statutes,  Z, 

of  embargo  act  with  saving  clause,  construed  to  carry  certain  offensefl.    Grimes,  §  1404. 

effect  on  prosecutions,  see  Criminal  Procedure^  3. 

when  pending  prosecution  not  affected  by.    Crimes,  §  744. 

of  bankrupt  law,  carried  perjuries.    Crimes,  g  1098. 

REPUGNANCY.    See  Indictment,  13. 

REQUISITION.    See  Extradition,  1,  2. 

RESISTING  AN  OFFICER.    See  Coiwrptracy,  5;  Homicide,  5, 
1.  In  OsanEBAL. 

5.  Opposino  Execution  of  Writ. 
8.  Opposing  Collsctor,  eto. 

4.  Opposnco  Arrest  of  Deserter. 

6.  Ofposinq  Enrollino  Officers. 

1.  In  General. 

must  be  forcible,  and  not  a  baffling  or  hindering.    Crimes.  §^  1121.  1123-27. 

threats  and  acts  enough ;  trespass  unnecessary.    Crimes,  §§1180.  1137-39,  1143. 

officer  need  not  expose  himself  to  violence  or  risk  his  life.     Crimes,  ^  113d. 

by  words,  when.     Crime.s,  §  1148. 

who  are  officers,  see  post,  2. 

conspiracy  for,  punishable.     Crimes,  §  1182. 

is  justifiable  when  service  of  two  writs  attempted,  one  yoid.    Crimes,  §  1128. 

whether,  by  person  not  the  defendant.    Crimes,  §§  1120,  1122-27, 1129. 

after  return-day.    Crimes,  .^  1148. 
by  state  officers,  obstructing  federal  process.    Crimes,  §§  1133-35. 
indictment  for.    Crimes,  ^^2644-50. 

2.  Opposing  Execution  op  Writ.    See  supra. 

execution  of  writ  includes  the  holding  of  the  property  taken.   Crimes,  §§  1118, 1122-27. 
resistance  of  unsworn  custodian  is  resistance  of  marshal.    Crimes,  §§  1119,  1122-27. 
so  of  persons  accompanying  officer.    Crimes,  §  1131. 
by  one  not  the  defendant,  is  still  indictable,  unless  officer  acts  in  bad  faith.    Crimes, 

?§  1120,  1122-27.    See  §  1129. 
all  engaged  are  principals.    Crimes,  §  1136. 

by  person  in  posisession  of  lands  by  threats  and  violence.    Crimes,  §§  1187,  1138. 
act  of  1790  embraces  all  legal  process  whatever.    Crimes,  §  114(i 
writs  issued  by  judge  protected.     Crimes,  §  1142. 
so  of  alias  writs.     Crimes,  §  1147. 

resistance  may  be  before  execution  attempted.    Crimes,  §  1141. 
by  words  and  acts,  as  by  refusal  to  come,  and  not  coming.    Crimes,  §  11431 
conspiracy  for ;  instance  of.     Crimes,  §§  1145,  1146. 
8.  Opposing  Collector,  etc. 

inspectors  acting  after  death  of  collector  appointing  them  may  be  opposed.    Crimes, 

$5  1149. 
justifiable  when  no  probable  cause  to  suspect  illegality.     Crimes,  §  1150. 
probable  cause  for  seizure  must  be  shown  to  support  indictment.    Crimes,  §  1151. 

question  of,  for  jury  under  instructions.    Crimes,  §  1152.- 
each  one  opposing  liable  for  entire  penaltv.    Crimes,  g  1159. 
opposing  customs  officers.    Crimes.  ^  iiw. 

inspector  is  **  an  officer  of  the  customs,"  under  act  of  1799.     Crimes,  §  1153. 
proof  of  character  of  officers;  enforcing  embargo  laws.     Crimes,  ^  1154-55,  1158. 
forcibly  impeding,  what ;  property  seized  need  not  be  condemned.   Crimes,  §§  1156, 1157. 
no  defense  that  the  intent  was  chastisement,  and  not  detention.    Crimes,  §1160. 

4.  Opposing  Arrest  of  Deserter. 

defendant  aiding  the  assault,  liable;  resistance  while  officers  returning  for  stronger 

force.     Crimes,  §.:$  1161-62. 
persons  to  be  arrested  need  not  be,  in  fact,  deserters.    Crimes,  §  1164. 
Intent  must  be  hostile.     Crimes,  §  1164. 

5.  Opposing  Enrolung  Officers. 

under  act  of  1864;  what  intent  necessary ;  mere  altercation.    Crimes,  §  1165. 

and  act  of  1863;  draft  and  enrollment;  enrollment,  what.     Crimes,  §§116^-67. 
imposes  no  penalty  for  resisting  enrolling  officer.    Crimes^  §§  1166,  1168. 

REVENUE.    See  Internal  Revenue;  Violation  of  Revenue  Laws. 

REVOLT.    See  Offenses  on  tlie  High  Seas. 

RIOT. 

defined  and  described;  instances.     Crimes,  §g  1359-71. 

may  be  joined  with  count  for  assault  and  battery.    Crimes,  §  2249. 

punishment  of.    Crimes,  §  8092. 

ROBBERY.    See  Larceny;  Piracy. 

the  essential  element  is  the  lueri  causa.    Crimes,  §  502. 
what;  with  dangerous  weapon.     Crimes,  §§  1458-1461. 
indictment  for.     Crimes,  §  2643. 

ROBBING  THE  MAIL.     See  Postofflce. 
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S. 
SCIRE  FACIAS.    See  Bail,  4. 

SEAMEN.    See  Desertion. 

forgery  of  naturalization  papers  in  order  to  become  punishable.    Crimes,  §  1800. 
extradition  of.    Crimes,  §  3046. 

SELF-DEFENSE.    See  Homicide,  5. 

SENTENCE. 

not  error  to  ask  customary  response  of  accused.    Crimes,  §  2803. 

SETTING  ASIDE  VERDICT.    See  Verdict. 

SHERIFF.    See  Marshal. 

ptower  of,  over  mail  of  prisoners.    Crimes,  §§  91S-919. 
rights  and  liabilities  in  making  arrest    Crimes,  gg  63S-642. 

SHIPWRECK.    See  Larceny. 

throwing  persons  overboard,  when  justifiable.    Crimes,  §§  700-713. 

SLAVE. 

assault  and  battery  on,  not  a  common  law  crime.    Crimes,  §  1270. 
otherwise  as  to  cruelty  to.    Crimes,  §  1271. 

SLAVE  TRADE. 

indictment  of  master  of  vesseL    Crimes,  §§  2051-52. 
offenses  under  acts  concerning.    Crimes,  ^  1402,  1403. 

SMUGGLING. 

what  is ;  act  of  1842.    Crimes,  §§  1466-67. 

requisites  of  indictment  for.    Crimes,  §§  2536-89,  2548-54. 

SOLDIER    See  Arms;  Bounty;  Desertion, 
extradition  of.    Crimes,  §  3645. 

SPECIAL  TERMS.  "  % 

of  courts,  how  ordered;  validity  of  holding.    Crimes,  §§  2747-48. 

STAMPS.    See  Violation  of  Revenue  Laws, 

STANDING  MUTE.    See  Plea, 

STATE  LAWa 

do  not  control  federal  courts  in  criminal  procedure.    Crimes,  §  3197. 

as  to  comparison  of  hands,  state  statute  inapplicable.    Crimes,  §  2923. 

apply  to  trial  for  murder  in  federal  court,  when.    Crimes,  §§  611,  636-642,  672. 

STATES. 

may  be  sued  by  or  through  governor.    Crimes,  §  8617. 

STATUTES.    See  Indictm^ent,  3. 

1.  In  Oenkral. 

2.  COKSTBUCTXOir. 

8.  Repeal  bt  Ixfucatiok. 

4.  RsPUONAlfOT. 

6.  Leoislativb  Intent. 

8.  DiBBOTOBT  FbOVISIONB. 

1.  In  G&neral. 

what  an  exception  and  what  provisos.    Crimes,  §  2056. 

each  section  of  penal,  need  not  disclose  penalty.    Crimes,  §  2286. 

criminal,  must  be  certain.    Crimes,  §  2373. 

surplusage  in  revenue  act  as  to  bribery ;  instance  of.    Crimes,  §  1441. 

2.  Construction. 

strict,  of  penal  law ;  and  supplied ;  ordinary  use  of  words ;  legislative  intent ;  doubts 
solved  in  favor  of  accused.    Crimes,  §§  110-113, 345. 
not  extended  by  construction.     Crimes,  g  346. 
of  act  of  congress  punishing  offenses  as  to  stranded  vessels.    Crimes,  §  1632, 
of  crimes  act  of  1790.     Crimea,  g§  1634-35. 
punctuation,  how  far  considered.    Crimes,  §  2064. 
pmctice  of  departments  considered.    Crimes,  §  lOol. 
also  course  of  legislation.    Id. 
also  usage.    Crimes,  §  1053. 
8.  Repeal  by  Impucation. 

by  statute  providing  lighter  punishment  for  same  offense.    Crimes,  §  271. 

by  new  statute  embracing  whole  subject-matter  of  earlier  law.    Crimes,  §  1025. 

common  law  rule  of,  as  to  crimes,  changed.    Crimes,  §  2422. 

4.  Repugnancy.    See  Counterfeiting  and  Forgery. 
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STATUTES  —  continued. 
6.  Legislative  Intent. 

what  was  said  and  done  at  passage  of  statute  considered.    Crimes,  g§  35^  3d8. 
6.  Directory  Provisions. 

that  postmaster  shall  reside  where  office  kept.    Crimes,  §  005. 

STATUTES  OF  UMITATION. 

act  held  retrospective;  second  indictment  after  nolle.    Crimes,  §§  139,  140. 
not  taken  advantage  of  on  demurrer.     Crimes,  §.^  2057,  21106;  but  see  §  2316i 
may  be  relied  on  under  general  issue.    Crimes,  §  205  7. 
as  a  defense  in  criminal  cases.    Crimes,  §^  2902-2907. 
may  be  shown  under  general  issue.    Crimes,  §  2037. 

STEALING.    See  Larceny. 

STEAMBOATS.    See  Vessels. 

liability  for  negligence,  etc.,  of  persons  in  charge  of.    Crimes,  §§  1307-1310. 

STOLEN  PROPERTY.    See  Receiving  Stolen  Property. 

SUBORNATION. 

of  perjury,  what  is;  indictment.    Crimes,  §§2516-19. 

SURETY.    See  Bat?,  7. 

SURGEON 

an  ** officer"  under  act  of  1873.    Crimes,  g§  833,  842,  843. 

SURGERY.    See  Police  Power. 

defense  for  practicing  without  license.    Crimes,  g  2888. 

SURPLUSAGE.    See  Indictment,  14;  Statutes,  1. 

T. 

TENNESSEE.  • 

law  of,  as  to  sufficiency  of  bail  bonds.    Crimes,  §  1588. 

TERRITORIAL  COURTS. 

are  courts  of  United  States.    Crimes,  §  8191. 
jurisdiction  of  crimes.    Crimes,  §  1738. 

THEFT.    See  Larceny. 

THREATENING  LETTERS. 

consul  not  privileged  from  prosecution  for  sending.    Crimes,  %  1400. 

TIMBER. 

offense  of  cutting  on  public  lands.    Crimes,  g§  1451-57. 

what  is  timber;  navy  lands;  principal;  voluntary  compensation  by  offender;  may 
be  punished  civilly  or  criminally ;  intent.    Id, 
indictments  for  cutting.    Crimes,  g§  2576-81. 

TIME.    See  Indictment,  7,  8,  9. 

TOBACCO. 

criminal  provisions  of  revenue  law  apply  to.    Crimes,  §  2480* 

TREASON. 

1.  In  Qeiterai.. 

2.  Levtino  Wab  Aoainst  Ukitbd  States. 
8.  Adhering  to  Theia  Enbmies. 

4.  pukishicsnt. 
6.  Indictment. 

1.  In  General. 

whether  fourteenth  amendment  is  a  bar  to  prosecution  for.    Crimes,  g  1237. 

is  defined  by  the  constitution ;  congress  cannot  extend,  restrict  or  define  it     Crimes. 

§§1169,  ri83-»4. 
judgment  of  forfeiture  for,  where  erroneous.     Crimes,  §  1228. 
**  enemies  "  does  not  embrace  rebels  or  insurgents.    Crimes,  ^jj  1170,  1188. 
by  taking  government  fort  by  state  artillery  company.     Crimes,  §  1237. 
no  accessories  in;  all  principals.    Crimes,  §S  1173,  1183-94.    bee'gg  1195, 1205-1207. 
the  rebellion  was  treasonable.     Crimes,  g^  1235-36. 

state  of  war  proved  by  notoriety,  proclamations,  and  acts  of  congress.    Crimes,  §  1190. 
alien  cannot  commit,  unless  a  resident.     Crimes,  g§  1222-34. 
court  cannot  treat  rebels  as  prisoners  of  war,  though  the  government  may.     Crmies, 

acts,  declarations,  and  conduct  of  defendant  relevant.    Crimes,  §  1198. 
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TREASON,  In  General— continued, 
foraging  is  not.  Crimes,  §  1:^29. 
nature  and  definition.    Crimes,  §§  1203,  1203. 

two  witnesses;  provision  does  not  apply  to  grand  jury.    Crimes,  §  1210. 
by  armed  resistance  of  the  execution  of  the  law.    Crimes,  §  1218. 
conspiracy  for,  may  tte  foimed  how.    Crimes,  S  1219. 
by  insurrection  to  prevent  execution  of  excise  law.    Crimes,  §  12?1. 
defined  and  described.    Crimes,  §  1230. 

2,  LftVYiNQ  Wab  Against  the  United  States. 

must  be  assemblage  of  persons  to  overthrow  the  government,  or  coerce  its  conduct. 
Crimes,  g§  1171,  1183-^94. 
either  to  wholly  overthrow  it,  or  in  parts  of  the  country,  or  to  defeat  one  of  its 
laws.     Id.,  §1220.    See  §  1232. 
against  a  state,  not  treason.    Crimes,  §  1233. 
the  rebellion  was  a.    Crimes,  §i^  1172, 1183-94. 

used  in  the  constitution  in  the  sense  of  the  English  statute.     Crimes,  §  11  $5. 
by  fitting  out  cruiser  against  United  States,  wiui  letter  of  marque  from  the  Confederate 

president.    Crimes,  gg  1175,  1178,  1192. 
not  judged  by  number  of  persons  alone;  must  be  conspiracy,  and  armed  resistance  or 

inlimidation  by  numbers.    Crimes,  §§  1179, 1195-1201. 
what  is  a.    Crimes,  §g  1197, 1198. 

English  rules  as  to;  constructive  treason.    Crimes,  §§  1199,  1204. 
must  be  for  a  general  or  public  purpose,  and  not  for  private  ends.    Crimes,  §  1200. 
proof  of;  time,  numbers;  executive  communications  irrelevant.    Crimes,  §§  1208,  120^. 

declarations  of  defendant  best  proof;  but  not  essential.    Crimes,  §§  1211-12. 
conspiracy  for,  is  not  treason ;  what  amounts  to.    Crimes,  g§  1213-17. 

9,  Adhering  to  Their  Eneiaies,  ETa 

the  enterprise  to  give  aid,  etc.,  need  not  be  successful.    Crimes,  §§  1176,  1198. 

aiding  and  abetting  treason,  what.    Crimes,  g  1195. 

by  American  citizens  in  French  vessel.    Crimes,  g  1225. 

by  delivering  up  prisoners  and  deserters  to  the  enemy.     Crimes,  §  1226. 

aiding  France  in  war  against  United  States.     Crimes,  §  1234. 

by  forcible  seizure  of  raft  from  military  guard.    Crimes,  §  1231. 

4.  Punishment 

construction  of  acts  of  1862  and  1790.    Crimes,  §§  1174,  118^-94. 

5.  Indictment.    See  Indictment. 

following  language  of  act  of  1862,  good ;  need  not  use  the  term  *'  levying  war."  Crimea, 
g§  1189,  2665. 

TREATIES.     See  Extradition,  1,  a. 

arrest  may  be  authorized  by.    Crimes,  §  1494. 

TRIAL.    See  Jw-y, 

re-opened,  when.    Crimes,  §  2926. 

separate,  of  joint  offense,  not  matter  of  right.    Crimes,  §§  2674, 2691-93.    See  §  1110. 

TWICE  IN  JEOPARDY. 

1.  Iir  Gekebal. 

2.  Double  Punishment. 

a.  DXSCHAROB  OV  JURY. 

4.  What  is  Jeopardy;  What  Not. 

1.  In  General. 

must  be  pleaded.     Crimes,  g§  1786-87. 
pleading  and  proof  of.    Crimes,  §  1787. 
when  a  bar  to  a  civil  action.    Crimes,  gg  1788-89. 
keeping  disorderly  house  a  single  offense.    Crimes,  §  1800. 
and  keeping  faro  bank,  two  offenses.     Crimes,  §  1801.  j 
defrauding  two  persons,  two  offenses.    Crimes,  §  1806. 
so  of  stealing  pocket-book  and  contents.     Crimes,  §  1807. 
alleged  perjury  held  to  be  single.    Crimes.  §  1804. 
possession  of  two  counterfeit  plates  is  one  offense.     Crimes,  §  1803. 
offense  against  two  jurisdictions,  double.     Crimes,  ^  1808. 
offenses  are  double  when  supported  by  different  evidence.     Crimes,  ^  1805 
passing  coimterfeifc  money,  when  double.    Crimes,  §  1802. 
same  act  punishable  by  state  and  United  States.     Crimes,  g  1B09. 

2.  Double  Punishment. 

cannot  be  imposed,  directly  or  indirectly.  Crimes.  ^§  1759,  Xl^l— T^» 
statute  may  provide  double  punishment.  Cria^es,  gg  1761,  \T;?|-'2 1  - 
judgment  inflicting,  erroneous  but  not  Vrvid'    Crimes,  §  1  i'J^  ^vMjfx 

punishment  by  congress,  no  bar  to  pro^^  ^(^ioti  fox  same  aot^*  ^J^t^^^*^ 
8.  Discharge  of  Jury.  ^  ^  ^^m^^  ^xvts.«^. 


proper,  by  federal  court,  when  neceasiiv^  ,\res,  withoxit  ^^cv^        n^    ^^^ 

*^  g§  1762,  1778-82,  179^-96.  ^^  ^4^^^  ^"^^ti*  .c^^^^'^^^^^.^^- 

nrpsumed  that  defendant  did  not:  ^  .^nAnaA  tH^     •^_  v-*^ 


presumed  that  defendant  did  not   _       *  nii\eaa  tH«     >._,  t>-' 

Crimea,  g§  1763,  1780.  ^       nt.  "^^t^     0>' 
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TWICE  IN  JEOPARDY,  DiscHARas  of  Jury— continued. 

illness  of  district  attorney  and  absence  of  witnesses  do  not  create  sach  neoessity. 

Crimes,  §1781. 
operates  as  an  acquittal  if  without  consent    Crimes,  §  1782. 
when  defendant  estopped  to  allege  discharge  without  necessity.    Crimes,  §  1795. 
generally,  court  cannot  discharge  jury  without  consent  of  defendant.    Crimes,  gg  2043, 

2044. 
for  contumacy  of  witness,  when.    Crimes,  §  2864. 

4.  What  is  Jeopardy;  What  Not.    See  supra,  1. 

trial  and  acquittal  in  court  martial,  not    Crimes,  g§  1766,  178d-84. 

is  acquittal  or  conviction  and  judgment  thereon.    Crimes,  §  1785. 

inaegularit^y  in  trial,  not.    Crimes,  §  1700. 

nor  new  trial  at  request  of  accused.      Crimes,  §§  1791,  1797,  2950. 

nor  if  court  without  jurisdiction.    Crimes,  §  1793. 

nor  discharge  of  iury  unable  to  agree.    Crimes,  §  1793. 

noUe  prosequi  and  discharge  of  jury  an  acquittal.    Crimes,  g  1799. 

one  convicted  of  assault  and  battery  may  be  tried  for  riot    Crimes,  g  1799. 

proceedings  in  district  court  before  removal,  not    Crimes,  §^  3204^  8205. 

U. 

UNDEBWRTTERS.    See  Insurance, 

UNITED  STATEa 

cannot  be  sued,  nor  can  alien.    Crimes,  §  890. 

UNITED  STATES  COURT  COMMISSIONER    See  Extradition;  Prdiminarif  Examination. 

UTTERING.    See  Counterfeiting  and  Forgery;  Forgery. 

y. 

VACATING  JUDGMENT.    See  Judgment. 

VARIANCE.    See  Conspiracy. 
1.  OnnauLLT. 
Sl  Not  Faiui.. 
S.  Faxaim 

1.  GsmBRALLY. 

from  indictment  on  counterfeiting,  what  not  a.    Crimes,  §§  806,  807. 

whether  '*  Jna.'*  same  as  **  Jno.,'*  and  "Fayelville  "  same  as  '*  Fayetville,**  submitted  to 

jury.    Crimes,  S  2870. 
all  material  averments  must  be  proved,  though  negative.    Crimes,  g  2872. 
contract  set  up  must  be  proved.    Crimes,  g  2896. 

8.  Not  Fatal. 

that  ship  of  Willard  Nye  charged  to  be  that  of  William  Nye.  Crimes,  g§  2051,  206&-70. 

killing  a  *'  gelding  "  is  killing  a  "  horse."    Crimes,  g  1873. 

charge  of  act  in  one  county,  proof  in  another,  when.    Crimes,  §  2128L 

strict  proof  of  instrument  forged  unnecessary.    Crimes,  §2126. 

*'  M.  G.,  Esq.,"  on  letter,  same  as  **  M.  G.,  Esq..  Cashier."    Crimes,  §  2127. 

tons  burden  of  boat  immaterial,  when.    Crimes,  §  2128. 

grammar  or  verbiage.    Crimes,  §  2129. 

•*  steers  "  and  **  working  cattle  "  synonymous.    Crimes,  §  2174. 

as  to  strength  of  liquors,  when.    Crimes,  §§  2387,  2415-18. 

a  <*  book  "  need  not  be  bound ;  what  is.    Cnmes,  §§  2449,  24$<^-SSL 

'*  to  No.  22,"  etc.,  same  as  *'  No.  22,"  etc.    Crimes,  §  2499. 

8.  Fatal. 

keeping  a  gaming  room  is  not  keeping  a  disorderly  house.    Crimes,  §  134L 
property  charged  that  of  A.  proved  that  of  B.    Crimes,  §  3068. 
A.  charged  to  have  been  robbed,  but  proof  showing  B.    Crimes,  §  2068. 
"  one  M.  per  cent"  is  not  •*  one  per  cent."    Crimes,  §  2125. 

number  of  counterfeit  bill,  and  whether  national  or  currency,  essentiaL      CMmea. 
§§  2334-86.  ^ 

description  of,  must  be  shown,  though  needlessly  particular.    Id. 
certain  held  immaterial.    Crimes,  §  233S. 
*•  W.  Marbery  "  not  same  as  "  W.  Marburv."    Crimes,  §  2358. 
<*  Jos.  Johnson  "  not  same  as  "Joseph  Johnson."    Crimes,  g  2490. 
in  perjury,  as  to  what  accused  swore  ta     Crimes,  §  2527. 
or  as  to  time  of  trial  on  which  perjury  occurred.    Crimes,  §2528. 
as  to  person  from  whom  defendant  received  stolen  goods.    Crimes,  §  1107. 

VENUK    See  Change  of  Venue;  Hemoval  of  Causes. 
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where  court  may  direct  m  criminal  case.    Crimes,  §^  2034-85,  2769-70. 
when  not  set  aside.     Crimes,  §§  2804,  2805. 
when  not  disturbed.    Crimes,  §§  63,  64. 


Crimes,  §§  1812-1817. 


VESSELS. 

offense  of  going  aboard  of,  when  about  to  arrive. 

VIOLATION  OF  REVENUE  LAWS.    See  Homicide,  5. 

1.  IhObhsral. 

8.  Bem  OYiHO  Spouts. 

8.  Stamps. 

4.  Sals  Without  Lickmsi. 

5.  conspi&acixs. 
G.  Ikdictmkiit. 

a-  GenercUly. 

b.  WtMt  mu8t  be  ttated, 

c.  Wh<U  fteed  not  be, 

d.  Intoorda  of  statute, 

e.  Joinder  or  duplicity, 

1.  In  General. 

corporation  may  be  indicted  for.    Crimes,  §  756. 

how  late  the  tax  may  be  paid.     Crimes,  §  777. 

by  affixing  stamp  like  a  revenue  stamp  to  box  of  domestic  cigars.    Crimes,  §  765. 

what  tobacco  liable  under  act  of  1868.    Crimes,  §§  778,  779. 

all  concerned  in  carrying  on  distillery  are  liable.    Crimes,  §§  766,  767. 

what  insufficient  to  convict.    Id, 
sale  of  tobacco  at  retail,  what  is.    Crimes,  §  780. 
lottery  dealer  must  pay  special  tax.    Crimes,  §  768. 
unlawful  distillery ;  what  proof  necessary.    Crimes,  §  769. 
by  not  putting  sign  on  distillery.    Crimes,  §  771. 
mistake  of  law  no  defense.    Crimes,  §  772. 
prosecution  for,  barred  in  five  years.    Crimes,  §  773. 
act  of  1866  not  repealed  by  that  of  1868.    Crimes,  §  774. 

neglect  of  officer  to  register  license  does  not  excuse  defendant,  when.    Crimes,  §  776. 
proceedings  may  be  either  by  indictment  or  in  rem.    Crimes,  §  781, 
act  as  to  payment  into  treasury  by  collectors  interpreted.    Crimes,  §  1462. 
fraudulent  entiy  of  goods  an  offense.     Crimes.  §  1463. 
by  possessing  cigars  on  which  tax  not  paid.    Crimes,  §783. 
peddler  held  not  indictable.    Crimes,  ^  784. 
rectification  of  spirits,  how  shown.    Crimes,  §  785. 
deputy  liable  for  receiving  fraudulent  bonds.     Crimes,  §  787. 
what  material  fit  for  distillation.    Crimes,  §  788. 

use  of  excess  of  material;  place  of  distillation,  what.     Crimes,  §§  789,  790. 
by  forgery  of  owner's  oath.    Crimes,  8  1464. 
unloading  without  permit     Crimes,  §  1465. 
smuggling,  what ;  act  of  1842.     Crimes.  §g  1466-67. 
resisting  customs  officers.    Crimes,  §  1468. 

2.  Removinq  Spirits. 

not  necessary  to  prove  precise  quantity  alleged,  nor  precise  time,  nor  that  defendant 
was  personally  present.    Crimes,  §§  716-719. 

fraudulent  intent  essential    Crimes,  §§  728-782,  743,  750. 

what  amounts  to.     Crimes,  ^  745. 

what  must  be  shown  on  indictment  for.     Crimes,  ^§  723,  746. 

need  not  be  removed  from  registered  distillery.    C3nmes,  §  749. 

not  necessary  to  show  concealment  after  removal    Crimes,  §  72(J. 

nor  that  bonded  warehouse  from  which  removed  was  sanctioned  as  such  by  proper 
officer.     Crimes,  §  747. 

indictment  for,  from  distillery,  sustained  by  proof  of  removal  from  warehouse  con- 
nected therewith.    Crimes,  §  751. 

aiding  and  abetting,  a  distinct  ofJePB®  from  removal    Crimes,  §  742. 
knowledge  of,  and  consent  {-.^   teOioval,  are  enough.    Ci^mes,  §  748. 

8.  Stamps. 


^ori 


a.  Canceling. 

must  be  effaced  when 

if  (.'iisk  only  jKiftiaijv^ 
omitiwion  ol  en3|jloy<?e  i^^ 
d^  f t'U  d  a  n  t  I  iuble  for  lii^    I  vl 
intoiitnotiiia  tmaJ.    Cv  ^  V 
b*  When  Jtecemiri/. 

iii>t  on  rocpqtt  of  csrri 
necv^Btiry  on  ihe  biif,^  ^■■^ 
bM  oil  rt}ct*ipl  hr  kf^ 
for  pnymetit 


\%  tft  otli^Twiae,  whp-u.    Crimea,  1 157. 


efface.    Criui^.  %  ^^» 


f  ft.tt  a  bill  ot  ladW.     ^^^^^  ^'^^p;.., 
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VIOLATION  OF  REVENUE  LAWS,  Stamps— continaed. 

c.  Failure  to  affix, 

must  be  intentional.    Crimes,  g  759. 

intent  presumed  from  failure.     Crimes,  §  760. 

d.  Possessing  previously  used  stamps, 

indictment  for,  not  sustained  by  possession  of  parts  of  such  stamps.    Crimes,  §  763b 

4.  Sale  Without  License. 

the  seller  is  liable  under  the  revenue  law  though  he  afterwards  pays  the  tax.    Crimes, 
$555  720,  738-787,  73Ji,  775. 
and  for  sale  alter  license  expires,  though  selliDg  only  liquors  bought  during  life  of 

license.     Id, 
for  single  act.    Crimes,  §  740. 
and  for  selling  onlv  at  retail  to  those  with  whose  money  he  buys  the  liquor. 

Crimes,  g§  721,  733-787. 
though  he  honestly  iutend  to  apply  proceeds  to  sanitary  commission.    Crimes, 

g739. 
and  without  actual  sale,  but  having  means  of  sale.    Crimes,  g  741. 
who  is  a  retail  dealer.     Crim?s,  ^  784;  who  not,  $5  770. 
instruction  defining  retail  dealer  is  proper.     Crimes,  g^  722,  788-787. 

5.  CONSPIRACIEa 

to  remove  spirits,  defined.     Crimes,  g§  728-782. 

when  repeal  of  act  did  not  aftect  subsequent  conviction  for.    Crimes,  §  744 

6.  Indictment.    See  Indictment, 

a.  Oenerally. 

allegation  that  tax  unpaid  shows  it  to  be  due  and  owing.    Crimes,  §§  2374,  2894-99. 
charge  of  illicit  distilling  held  good.     Crimes,  §§  2386,  2415-18.' 
how  offense  of  illegal  distilling  charged.    Crimes,  g§  2414,  2415. 
count  for  removing  spirits,  held  good ;  indictment.    Crimes,*  g  2426L 
how  removal  of  spirits  charged.     Crimes,  ^  2132. 

offense  of  making  false  entry,  and  aiding  same,  may  be  charged  oonjonctively. 
Crimes,  g  2555. 

b.  What  must  he  stated. 

grounds  of  liability  to  pay  tobacco-dealer's  tax.    Crimes,  gg  2378,  2402-6. 

as  to  sales  without  license.    Crimes,  gg  2388,  2415-18. 

acts  showing  attempt  to  defraud  United  States.    Crimes,  f^§  2391,  2422-28. 

accused  must  be  advised  of  nature  of  offense.     Crimes,  g  2899. 

accusation  must  be  identified.     Crimes,  g  2408. 

substance  of  accusation  sufficient.     Crimes,  g  2418. 

allegations  must  exclude  innocence  of  accused.    Crimes,  g  2418. 

intent  of  manufacturing  and  removing  a  still  without  notice.     Crimes,  g  2435. 

in  indictment  for  false  entry  of  goods;   all  are  principals.     Crimes,^  2540-41, 

2555-53. 
sendiug  writing  not  genuine  and  one  simply  false  must  be  distinguished,  when. 

Crimes,  |  254G. 
instance  of  bad  charge  of  illegal  importation.    Crimes,  g  2554. 
charging  offense  of  false  entry  by  "fraudulent  means,"  bad  for  not  specifying 

them.    Crimes,  g  2556. 
the  facts  constituting  the  illegality  in  smuggling.    Crimes,  g  2588. 

c  Wliat  need  not  be, 

means  of  fraud,  when.     Crimes,  g  780. 

time  of  distillation.     Crimes,  g.<  2375,  2394-99. 

means  by  which  accused  became  liquor  dealer.    Crimes,  gg  2377,  2402-2406. 

tliat  billiard  table  liable  to  pay  tax,  when.     Crimes,  g^  2379-80,  2402-0. 

that  distilled  spirits  were  alcoholic,  when.     Crimes,  gg  2382.  2410-14. 

means  of  procuring  distilling  apparatus.    Crimes,  gg  2383,  2410-14. 

means  of  fraud  or  acts  by  whicli  intent  shown.     Crimes,  ^  2384,  2410-14. 

acts  which  amount  to  trading  or  keeping  distillery.    Crimes,  g^  2385,  2415-18. 

precise  time  of  keeping  distillery.    Crimes,  Id, 

manner  of  evading  taxes  or  particulars  of  fraudulent  bond.    Crimes,   g§  2389, 

2419-21. 
when  intent  stated,  the  particulars  thereof.    Crimes,  gg  2890,  2422-28. 
that  failure  to  cancel  stamps  was  wilful  and  intentional.    Crimes,  gg  2392,  2422-28. 
matters  of  evidence.     Crimes,  g  2412. 
.  intent  of  offense  relating  to  cigars.     Crimes,  g  2481. 
particular  facts  of  sale  without  license.     Crimes,  g  2433. 
name  of  i^erson  delivering  spirits  to  accused,  when.     Crimes,  g  2434 
Talue  of  stamps.     Crimes,  g  2436. 

particular  description  of  property  smuggled.  Crimes,  gg  2536,  2548-54. 
so  on  indictment  for  buying  smuggled  goods.  Crimes,  gg  2537,  2oiS-54. 
information  need  not   stale  written    instrument  by  which  offense  committed. 

Crimes,  g  2588. 
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d.  In  tpords  of  statute. 

act  of  July  20,  1868,  contains  no  exception  to  be  negatived.     Crimes,  §§  2381, 

2406,  2409. 
precise  words  need  not  be  used.    Crimes,  §  2B9S. 
accused  must  be  apprised  of  offense  charged  at  all  events.    Crimes,  §§  2400,  2401, 

2410. 
exceptions  must  be  negatived.    Crimes,  §  2407. 
generally  sufficient.    Crimes,  §  2419- 

e.  Joinder  or  duplicity. 

removal  and  concealment  of  spirits  a  single  offense.    Crimes,  g§  2878,  2394-99. 

separate  sales  not  distinct  offenses,  when.     Crimes,  §§  2376,  2406,  2401. 

partners  may  be  joined  for  false  return  made  in  firm  name.     Crimes,  §§  2398, 

2429-30. 
count  charging  two  offenses,  bad ;  the  rule  and  its  exceptions.     Crimes,  §§  2894-96. 
when  objection  not  taken  after  verdict.    Crimes,  ^  2416. 

VIRGINIA. 

duty  of  election  judges.    Crimes,  §§  341,  342. 

VOTERS.    See  Conspiracy,  1,  5,  12,  c 

congress  does  not  prescribe  qualifications  of.    Crimes,  §  22S8. 

W. 

WAREHOUSE  BOND. 

who  is  to  give.    Crimes,  §  2421. 

WARRANT.    See  Arrest;  Commitment;  Extradition, 

WASHINGTON.    See  District  of  Columbia, 

city  of,  pimishment  of  crimes  in.    Crimes,  §§  1469-74 

WAY. 

not  an  offense  to  obstruct,  when.    Crimes,  g  1392. 

WITNESSES.    See  Evidence. 

right  of  accused  to  have  list  of.    Crimes,  §§  2708-18. 

offense  of  corrupting ;  when  case  pending.    Crimes,  §§  1406, 1408. 

circumstances  affecting  credibility.    Crimes,  g  1116. 

WORSHIP. 

disturbance  of  public,  an  offense.    Crimes,  g  1405. 

WRECK.    See  Larceny;  Shipwreck. 

WRIT.    See  Resisting  an  Officer, 

WRIT  OF  ERROR. 

verdict  sustained  when  it  rests  on  any  evidence.    Crimes,  §§  63,  64. 
overruling  motion  for  new  trial,  not'&  final  judgment.     Crimes,  g  2802. 
gucere,  whether  admission  of  testimony  of  witness  on  former  trial,  absent  by  procure- 
ment of  prisoner,  is  reviewable.    Crimes,  g  859. 

1149 


Ct,,  CVx.Vj^ 


■'/■V^2.. 


> 


